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- -PREFACE. -

P

The following pages are hardly anything else but a
compilation, They may, nevertheless, perhaps prove use-
ful,’ . _

They will be found to contain the full text of the Crimi-
nal Statutes Consolidation Acts of 1869, with a synopsis,
under cach clause, of the law and tho rules of Meading,
practice and evidence applicable to it.

It will be found that no reference is made, except in very
few instances, to the Criminal Statutory Law in force, in
each of the Proﬁinees, before Confederation, This has been
thought the best mode to cnsure, for the work, an equal use-
fulness throughout the whole of the Dominion. For the
samo object, no citations of cases decided and reported in
each of the Provinces will gonerally be met with, With
Mr. Clarke's valuable book, this wonld, moreover, have been
supérfluous.

However, it has not been forgotten that,

Longum iter est per preecepta,

Breve et eflicax per exempla,—Seneca.
and the reported English Crown cases down to July last
will be found numerously cited and largely made uso of: it
cannot be denied that the weight of their authority and
their_prﬁ.ctical importance, for the Dominion of Canada,
have been largely increased by the onaetment of the Crimi-
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| Law Consolidation Acts of 1869, bascd as these are on
$ Imperial Criminal Law Consolidation Acts of 1861, and
o
hem.
lmost textually from t '
ta}j:: :he end of each clause will be found oited the corres-
onding clause of the Iiﬁperial Statute, and any material
P

ioned
i ce between both mentioned,
dlﬁ‘szznannotations made by the learned Mr. Greaves, Q.C.,

* on the © Lord Campbhell’s Acts,” of 1851, and the Consoli-
0 : _

d Acts of 1861, have been compiled and inserted, when
o ity to the Canadian practitioner:

At of practical util
thovis ; ndered the move valuable by the

these annotations are Ie
fact that these Statules werc drawn and framed by Mr.
Greaves., _ -
Not a fow errors, some of a very grave nature, have C‘l 1::1{,
into our said Statutes of 1869 : they will be found DDtlllZ} )
und °r each clanse, as they have been observed. By a glance

met
at + 10 following sections, where someé of such errors are.

ision of thege Acts. wilt
it ecenssity of & complete reyision 0 Lnese ;
e z ctions 12, 20, 29, 32 and 45, of

, , trated: se
be mply demons 9, 31 and 41 of the offences

! . pections 1
th“ 'Fofgfg Iiits’s;mslct: sections 12, 15, 43, 54, 56, 57f 60,
ég‘}ms | f the Malicioﬁs Injuries to property Act: sections
oy 6:1.23 éf 31 Viét. ¢h. 68, and scctions 67 and 68 of 31
zfzin.:tl‘.n ch. 12, in conjunctionrwith sqct.igps.al, 32 a:;d[ 3;;?. t‘:f
tht; Offences against the Person .t_&:.;fi_;::‘_;slecmqn 74 of iet.

¢ 213, &e., &e., &e. _
ch.]:zs;i:i par_éé, are founﬂ provis%o'ns which aiem t:aco:(::-
mﬁtte_fé '\__-lef't. ént_irely, by the B_ﬂm.?l .Np.r_th @eﬂ A i
‘ ' control and legislative powers of the provineld
e - po:ﬂd théref'ore, ultra vires of the Parliament and

1pgislatures, ! : and
ﬁfcoﬁ'stitutional':' attention has been called to the sect:
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containing these enactments, as well as to others, which
geem to contain alegislation entirely new, based on doctrines
at all times repudiated by the Criminal Law of England,
unknown, before Confederation, in each and every one of
the Provinces now constituting this Dominion of Canada,
and rejected by perhaps all the modern Codes of the world.
An enactment of this kind may be seen in section 110 of the
Larceny Act. )

To this Volume, 5o as to make it completo by itself, have

been joined a list of the eases cited, a table of contents, a
table of Statutes, and a copious index: in fact, no pains
_ have been spared to enbance its usefulness to the practitio-
ner. :
The second Volume will consist of the Procedure Act of
1869, with annotations, the general Repeal Act of 1869, and
‘the Aects extending the Criminal Consolidation Statutes to
Manitoba, (34 Viet. ch. 14) British Columbia, (37 Vict. ch-
42) and Prince Edward Island, if this last one is then enact-
* ed. Buta condition, which must be admitted to be a fair
one, is attached to the publication of the second Volume: it
is, that the oxpenses incurred in the publication of the first
be reimbursed. The experience of others teaches that, in this
Country, one would be groatly mistaken if he expected a
pecuniary reward for a law publication, but it would not
be just to ask the addition of a pecuniary sacrifice to the
no small amount of labour necessarily bostowed on these
pages. :

Fraserville, River du Loup, en bas, P.Q.

20d November, 1874,
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THE

CRIMINAL LAW
ousolidation and Amqudmeui' Lﬁ of 1069,

=y

FOR THR

DOMINION: OF CANADA.

AN ACT RESPECTING OFFENCES RELAT-
ING TO THE COIN.

——

32-33 vict. cmar, 18.

IMPERIAL 40T, 24-25 vroT. cHAP. 99,

WHEREAS it is expedient o assimilate, amend and
consolidate the statute law of the several provinces
of Quebee, Ontario, Nova Scotia and New Brunswick,
respecting offences relating to the coin, and to extend
the same, as so consolidated, to all Canada: Therefore
Her Majesty, by and with the advice and consent of the

lSen:a.f:e and House of C‘o_mmons of Canada, enacts as fol-
ows : ' -

Sect 1. In the interpretation of and .for the purpose
of this Act, the expression # current gold or silver coin ”
B

2 THE CRIMINAL STATUTE LAW.

ghall include any gold or silver coined in any of Her
Majesty’s mints, or gold or gilver coin of any foreign
prinee, or state or country or other coin lawfully current,
by virtue of any proclamation or otherwise, in Canada,
or any -other part of Her Majesty’s dominions, and the
expression “ current copper coin™ shall‘include any cop-
per coin, and any coin of bronze or mixed metal coined
in any of Her Majesty’s mints, or lawfully ‘current, by
virtue of any proclamation or otherwise, in Canada, or
any other part of Her Majesty’s dominions; and the ex-
pression * false or counterfeit coin resembling or appa-
rently intended to resemble or pass for eurrent gold or
silver coin ** or other similar expression, shall include any
of the currentcoin, which has been gilt, silvered, washed,
coloured or cased over, or in any manner sltered, so as
to resenible ‘or be apparently intended to resemble or pass
for any of the current coin of a higher denomination ;
and the expression “ current coin” shall include any coin
coined in any of Her Majesty’s mints, orlawfully current,

_ by virtue of any proclamation or otherwise, in Canada,

or any other part of Her Majesty’s dominions, and whe-
ther made of gold, silver, copper, bronze or mixed
metal;—and where the having any matter in the custody
or possession of any person is mentioned in this Act, it
shall inelude not only the having of it by himself in his
_personsl custody or possession, but -plso the knowingly

a-nﬂ wilfully having it.in the sctual custody or possession
) _Of any other .person, and ,also the know:mgly and Wllﬁlny

having it, in any dwelling house or other building, lodging,

apartment, field or other place, open or inclosed, whether
‘belonging to or occupied by himself or not, and whether
such matter is so had for his own use or benefit, or for
that of any other person. "Sect. 1, Tpetial Act.
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"The Imperial: Act: applies only to the ¢ Queen’s ourrent
gold and .silver coin” coined .in any of Her Majesty’s
mints, or-lawfully current in any part of Her Majesty’s
dominions in.or out of the United Kingdom: The Cana~
dian Actincludes gold or silver coin of any foreign prince,
staté or country._current in Canada, or in any. other part
of Her Majesty’s- dominions. But the clause is so
framed, in the English Act, as to include ali such coin,

though the words ¢ of any foreign prince, state or

country ” are not inserted. The part of the clause,
declaring what. ghall be the having in possession men-
tioned in the Act,.is to.cover. questions which came up in
Reg. vs. Rogers, 2 Mood,. 45 ; Reg. vs. .Glerrish, 2 M. &
Rob, 219, and Reg, va. Williams,1 C. & M. 2569.—Greaves,
Consol. Acts, 318.

COUNTERFEITING. CURRENT GOLD OR SILVER.COIN,

Sect, 2.—Whosoever falzely makes or counterfeits any .'
coin resembling or apparently intended to resemble or .

pass for any current gold or silver coin is guilty. of felony, -
and shall be liable to be imprisoned in the Pemtentlary
for life, or for any term not less than two years, or to be
imprisoned in any otlier gaol or place of confinement for
any term less than two years, with or without hard la-
bour, and with or without solitary confinement.—~ Sect. 2,
Imp. Act. _ '
Sect. 3¢. Whenever any person is convicted of any
indictable misdemeanor punishable under this Act, the
Court 1may, if it thinks fit in addition fo or in lieu of any
of the punishments by this Act suthorized, fine the

offender and require him to enter into his own recogniz- .
ances, and to find sureties, both or either, for keeping the
peace and being of good behaviour ; and in case of any

4 - THE CRIMINAL STATUTE LAW,

felony punishable under this Act, the Court may, if it
thinks fit, require the offender to enter into his own recog-
nizances a.nd to find sureties, both or either, for keep-
ing the peace, in addition to any punishments by this
Act authorized : Provided that no person shall be impri-
soned under this section for not finding sureties, for any
period exceeding one year. Sect. 38, Imp. Act.

Indictment. ‘The Jurors for Our Lady the Queen
upon their oath present, that J.S., onthe first day of June,
inthe year of - ten pieces of false and counterfeit coin,
each piece thereof resembling and apparently intended
to reseroble and pass for a piece of current gold eoin,
called a sovereign, falsely and feloniously did make and
counterfeit, againat the form.._.... Archbold, 744.

It is rarely the case that the counterfei'cing can be
proved directly by positive evidence : it is usually made
out by circumstantial evidence, such as finding the ne-
cessary coining tools in the defendant’s house, together
with some pieces of the counterfelt money in a finish-

_ed gome in an unfinished state, or such other circumstances

as may fairly warrant the jury in presuming that the defen-
dant either counterfeited or caused to be counterfeited, or
was present alding and abetting in counterfeiting the coin
in question, Before the modern statutes which reduced
the offence of coining from treason to felony, if several
conspired to counterfeit the Queen’s coin, and one of
them actually did so in pursuance of the conspiracy, it
was treason in all, and they might all have been indict-
ed for counterfelhug the Queen’s coin generally, 1 Hale,
914 ; but now, only the party who actually counterfeits
would be the principal felon, and the others, accessories
before the fact, although triable as prmclpals —31 Viet

ch, 72.
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A variance between the indictment and the evidence
in the number of the pieces of ¢oin alleged to be coun-

terfeited, is immaterial ; but a variance as to the deno-.

mination of such coin, as guineas, sovereigns, shillings,
would be fatal, unless amended.. By -the old law the
counterfeit coin produced in evidence must have appear-
ed to have that degree of resemblance to the real -coin
that it would be likely to be received as the coin for

which it was intended to pass by persons using the cau-

tion customary in taking money. In R. vs. Varley, 1 East,
P. C. 164, the defendant had counterfeited the resem-
blanee of a half-guinea upon & piece of gold previously
hammered, but it was not round, nor would it pass in the
condition in which it then was, and the judges held that
the offence was incomplete. So,in R. va, Morris, 1 Leach
165, where the defendants were taken in the very act of
coining shillings, but the shillings coined by them were
taken in an imperfect state, it being requisite that they
should undergo another process, namely inmersion in
diluted agua fortis, before they could pass as shillings,
the judges held that the offence was incomplete ; but now
by sect. 32, of the Coin Act of 1869, the offence of coun-
terfeiting shall be deemed complete. although the coin
made or counterfeited shall not be in a fit state to be ut-

tered, or the counterfeiting thereof shall not be finished
or perfected.

Any credible witness may prove the coin to be coun-
terfeit, and it is not necessary for this purpose to produce
any moneyer or other officer from the mint. Sect. 30, infra.
If it become a question whether the coin, which the
counterfeit money was intended to imitate be current
coin, it i8 not necessary to produce the Proclamation to
prove its legitimation : itis a mere question of fact to be

6 38 CROKNAL WEATORE LA,

left to the jury tpok evidence of usage, reputation, &c.
—Hale, 196; 21%; $18: It is not necessary to prove that
the countetféit coin was uttered or‘attempted to be utter-
ed; 1 Fast, P. . 165; Archibold, 744; Reg. vs. Robinson,
10' Cox, 107; Reg. vs. Connell, 1 C. snd K. 190; Reg.
vi. Byrne, 6 Cox, 475.

By sect. 49, 32-83 Vict., ch. 29, if, upon the trial for
any felony, it appears that the defendant did not com-
plete the offence charged, but was only guilty of an
attempt o commit the same; & verdict may be given of
guilty of the attempt. B

~~As'to solitary confinement, sée sect. 94, 32-33 Vit

¢k 29, '

COLOURING, &C., COIN.

© Sect. 3. "Whosoever gilds or silvers, of with any wash
or materials capable of producing the eclour or appear-
atice of gold or' of silver, or by any  rmeans’ whatsoever
washes, cases over, or colours any’ coin whatsoever
resémbling or spparently intended to resemble or pass
for any current gold or silver coin, or gilds or silvers or
with any wash or materials capable of producing the
colour or appénrance of gold or of silver, or by any means
whatsoever, washes, cases over or colours any piece of
silver or copper, or of coarse gold or coarse silver, or of
any metal or mixture of metals respectively, being of a
fit size and figure to be coined, and with intent that the
same shall ber coined, into false and counterfeit coin
resembling or apparently intended to resemble or pass
for-any current gold-or silver coin, or gilds or with any
wash or materials eapable of producing the colour and
appearance of gold; or by any means whatsoever, washes,
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cases over or colours any currvent silver coin. or files or
in any manner salters such coin, with mten! to make
the same resemble or pass for any current gold coin, or
gildy or sitvers, or with any wash or materials eapable of
producing the colour or appearance of gold eor silver, or
by any means whatsoever, washes, cases over or colours
any current copper coin; or files, or in any ‘manner alters,
etich coin with intent to make the same resemble or pass
for any current gold or silver coin, is guilty of felony,
and shall be liable to be imprisoned in the penitentiary
for life or for any term not less than two years, or to be
imprisoned in any other gaot or place of confinement
for any term less than two years, with or without hard
labour, and with of without solitary- confinement.—Sect.
3, Imp. Act.

Tndictment for colowring c0in..m......... falsely, deceitfully *

and foloniously did gild a certain false and counterfeit
coin resembling a certain piece of current gold coin,
called a sovereign, against the form __ . _. Archbold, 746.

Prove the gilding, &c. or colouring asstated in the indict-
ment. Where the defendant was apprehended in the
act of making eounterfeit shillings, by steeping rouand
planks, composed of brass and silver in ague fortis, none
of which were finished, but exhibited the appearance of
lead, though by rubbing they readily acquired the appear-
ance of silver, and would pass eurrent, it was doubted
whether this was within the late Act, but the judges held
the conviction to be right.—R. va. Case, 1 Leach, 145. In
another case a doubt was expressed whether an immersion
of a mixture, composed of silver and base metal, into egua
fortis, which drawa the silver to the surface, was a colour-
ing within the repealed statutes, and whether they were
not intended to apply only to a colouring produced by a

8 THE CRIMINAL- STATUTE LAW.

superficial application:. R. vs. Lavey, 1 Leach, 153. But
the words ¥ capable of producing”-seem to have been
introduced into the recent Statute for the purpose of

. obviating the doubt. Moreover, the present Statute adds

the. general words ¢ or by any means whatsoever.” Where

. a.syash or material is alleged to have. been. used by the

defendant, it must be shown either from the application
by the defendant, or from an examination of their proper-
ties, that they are capableof producing the colour of gold

or silver. Butan indictment charging the use of such ma-

torial will be supported by proof of a colouring with gold
itself. R. va. Turner, 2 Mood. 41. Archbold, 746. Where
direct evidence of the act of colouring cannot be obtain-
ed, circumstances may be shown from which the act may
be presumed, as that the prisoner was in possession of
false coin, and that blanks coloured and materials for
colouring were found in his house,—1 Burn’s Justice,
806. .

Indictment for. colouring metaly dec.. . . ... .. .falsely,
deceitfully and felonionsly did gild ten pieces of silver, each
piece thereof being respectively of a fit size and figure
to be coined, and with intent that each of the said picces
of sitver respectively should be coined into false and
counterfeit coin resembling o piece of current gold coin,

* called a sovereign, against the form.. ... Archbold, 747.

An indictment charging the gilding of sixpences
« with materials capable of producing the colour of gold”
is good, and is supported by proof of colouring six-
pences with gold.—R. vs, Turner, 2 Maod,, 41.

IMPAIRING, &C., GOLD AND SILVER COIN.

Qoct. 4.—Whosoever impairs, diminishes, or lightens
any current gold or silver coin, with intent that the
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coin so impaired, diminished or lightened may pass for
current gold or silver coin, is guilty of felony and shall
be liable to be imprisoned in the Penitentiary for any
term not exceeding fourteen years, and not less than
two years, or to be imprisoned in any other gaol or place
of confinement for any term less than two years, with or
without hard labour, and with or without solitary con-
finement.—Sect. 4, Imp. Act. .

Sect. 5.—Whosoever unlawfully has in his custody or
possession any filings or clippings, or any gold or silver
bullion, or any gold or silver in dust, solution or othex-
wise, which have been produced or obtained by impair-
ing, diminishing, or lightening any current gold or silver
coin, knowing the same to have been so produced. or
obtained, is guilty of felony, and shall be liable to be
imprisoned in the Penitentiary for any term not exceed-
ing seven years, and not less than two years, or to be
imprisoned in any other gaol or place of confinement for
any term less than two years, with or without hard
labor, and with or without solitary confinerent. Sect.
5, Imp. Act. :

Indictment.—. . . -tenpieces of currentgold coin, called
sovereigns, falsely, deceitfully and feloniously did in-
pair with intent that each of the ten pieces so impaired
might pass for a piece of current gold coin, called a
sovereign, against the form.. ... Archbold, 748.

The act of impairing must be shown, either by direct
evidence of persons who saw the prisoner engaged in i,
or by presumptive evidence, such as the possession of
filings and of impaired eoin, or of instruments for filing,
&c. The intent to pass off the impaired coin must then
appear, This may be done byshowing that the prisoner
attempted to pass the coin so impaired, or that he car-

L ——
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ried it about his person, which would raise a presump--
tion that he intended to pass it. And if the coin were
not so defaced by the process by impairing, as appar-
ently to affect its eurrency, it would, under the circum-
stanices, without further evidence, be"a question for the
jury, whether the diminished coin was' infended to be
passed. —Roscoe, on Coining, 19.  As'to séct. 5, Greaves
remarks, p. 321: “This clause is new. It hag fre-
quently happened that filings and clippings, and gold
dust have been found under such circumstances as to
leave no doubt that they were produced by impairing
coin, but there has been no evidence to prove that any
particalar coin had been impaired. This clause is in-
terided to ieet such cases.” :

As to solitary confinement, see 32-33 Vict., ch. 29,
8 94. As to requiring the offender to enter into recog-
nizances and find sureties for keeping the peace, sec
sect. 34, ante, with sect. 2.

BUYING OR SELLING COUNTERFEIT COIN AT A LOWER
VALUE,

Sect, 6.~—Whosoever, without lawful authority or
excuse, the proof whereof shall lie on the party accused,
buys, sells, receives, pays or puts off, or offers to buy,
sell, receive, pay or put off; any false or counterfeit coin,
resemblittg or apparently intended to resemible or pass
for any current gold or silver coin, at or for a Iower rate
or value than the same fmports or wis apparently in-
tenided to import, is guilty of felony, aud shall be liable
to be impriscned in fhe Penitentiary for life or for any
term not less than two years, or to be imprisoned in any
other gaol or place of confinerent for aniy term less than
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two years, with or withiont hard labour, and with or
without solitary confinement; and in any indictment
for any such-offence as in this section aforesaid, it shall
be sufficient to allege that the party accused did buy, sell,
receive, pay or put off, or did offer to buy, sell, receive,
pay or put off the false or countetfeit coin, at or for a
lower rate of value than the same imports, or was
apparently intended to import, without alleging at or for
what rate, price or value, the same was- bought, sold,
received; paid or put off, or offered to be bought, sold,
received, paid or put off—Sect. 6; Imp. Act.

Indictiment—. _ .ten pieces of false and counterfeif coin,
each piece thereof resembling a piece of the current
gold coin, called e sovereign, falsely, deceitfully and
feloniously, and without lawful authority or excuse did
put off to one J. N. at and for a lower rate and value
than the same-did: then import; against the...._Arch-
bold, 7560.

Prove that the defendant put off the counterfeit coin
a8 mentioned in the indietment. In.R. vs Woolridge, 1
Leach, 807, it was liclden' that the putting off must be
complete and accepted. But the words: offer to buy,
gell, &e. in the above clause would now make theaccept-
ation immaterial. : -

The last part of the clause refers to the indictment : by
it, the cases of R. va. Joyée, and R. vé. Hedges, 3C. &
P. 410 would .not now apply.—Archbold, 7561. If the
names of the persons to whorm the money was put off
can be ascertained, they ought to be mentioned and laid
geverally in the indictment ; but if they cannot be ascer-
tained the same tule will apply which prevails in the
case of stealing the property of persons unknown,— 1
Russell, 135.
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~ As to requiring the offender to enter inte recogni-
zances, and find sureties for keeping the peace, see sect.
34, anfe, under seet. 2. As fo solitary confinement, see
sect. 94, 32-33 Vict., ch. 29,

IMPORTING COUNTERFEIT COIN.

SecT. 7.—Whosoever, without lawful authority or ex-
cuse, the proof whereof shall lie on the party accused,
imports or receives into Canada any false or counterfeit
coin, resembling or apparently intended to resemble or
pass for any current gold or silver coin, knowing the
same to be false or counterfeit, is guilty of felony, and
shall be liable to be imprisoned in the Penitentiary for
life, or for any term not less than two years, or to be im-
prisoned in any other gaol or place of confinement for
any . term less than two years, ~with or without hard la-
bour, and with or without solitary confinement.— Sect.
7y Imp. Act.... . . el el

Indictment—. . ... ten thousand pleces of false and
counterfeit coin, each piece thereof resembling a piece
of the current silver coin called a shilling, falsely, deceit-
fully and feloniously, and without lawful authority or ex-
cuse, did jmport into Canada,—he the said J. 8. at the
said time, when he so imported the said pieces of false
and counterfeit coin, well knowing the same to be false
and counterfeit; against the form ... .. .Archbold, 751 ;
1 Russell, 108 ; 1 Burn’s Justice, 867.

The guilty knowledge of the defendant must be aver-
red in the indictment and proved.

As to sureties and solitary confinement, as, anie,
under sect. 2. o
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EXPORTING COUNTERFEIT GOIN.

SECT. 8.~—Whosoever, witheut lawful autherity or
‘excuse, the proof whereof shall lie on the partjr accused
exports or puts on board any ship, vessel or boat, or on ang;
_razhvay or carriage or vehicle of uny description whatsoever
for the purpose of being exported from Canada, any false or
counterfeit coin, resembling or apparently intended to
rfesemble or pass for any current coin, or for any foreign coin
of any pm’ﬂf:e, country or state, knowing the same to be false-
or counterfeit, is guilty of a misdemeanor, and shall be
liable to be imprisoned in any gaol or place of confine-
ment other than a Penitentiary, for any term less than two
years, with or without hard labour, and with or without
solitary confinement.—Sect. S, Imp. Act.

The words in Iialics are wot in the English Statute.

Indictment.. . . . . . One hundred pieces of false and:
counterfeit coin, each piece thereof resembling a piece
of the current coin called a sovereign, falsely, deceitfully
and knowingly, and without lawful authority did export
from Canada,—he the said C. D. at the time when he 5o
exported the said pieces of false and counterfeit coin
ther.l well knowing the same to be false and count-erf'cit{
against. ......... 1 Burn’s Justice, 825. See obser:
vatfons on last preceding clause. '

UTTERING COUNTERFEIT GOLD OR SILVER COIN.

SECT. 9.—Whosoever tenders, utters or puts off any
false or counterfeit coin resembling or apparently intend-
ed to resemble or pass for any current gold or silver coin
knowing the same to be false or counterfeit, is guilty’r
?f a misdemeanor, and shall be liable to be imprisoned
in the Penitentiary for any term not exceeding fourteen
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years, and not less than two years, .or to be imprisoned
in any other gaol or place of coufinement, for any term

‘Jess than two years, with or-without hard labour, and
with or without solitary confinement.—Sect. 9, Imp.
-+ @EoT. - 10.—Whosoever tenders, utters or puts off as
‘being current, any gold or silver coin of less .than its

lawful weight, knowing such coin to have been im-
paired, diminished - or lightened, otherwise than by

lawful wear, is guilty of a misdemeanor, and shall be

liable to be imprisoned in any gaol or place of confine-
ment other than a Penitentiary, for a period not exceed-
ing one year, with or without hard labour, and with or
without golitary confinement. (This .clanse is not in
the English Act, whose Sect. 10 is different.)

Sgcr.. 11.—~Whosoever has in his custody or possession
any false or counterfeit coin, resembling or apparently
intended to resemble or-pass for any eurrent gold or
silver coin, knowing the same to be false or: counterfeit,
and with intent: to utter or.put off any guch false or
counterfeit coin, is guilty of a- misdemeanor, and shall
be liable to be imprisoned in the Penitentiary for any
term not exceeding three years, nor less than two years,

" or to be imprisoned in any other gaol or place of con-

finemett for any term less than two years, with or
without hard labour, and wilth or without solitary con-
finement. (Sect. 11 of the English Act ig for having
three or more pieces of counterfeit coin.)’

Indictment for uttering . counterfeit O s mnmnn

~ one piece of false and. counterfeit coin resembling a

piece of the current- gold coin, called a sovereign, un-
lawfully, falsely and deceitfully did utter to one J. N.,
—he the said (defendant) at the time he so uttered the
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aid piece of false and -counterfeit coin, well Xnowing
the same to be false and counterfeit ; against the
form_. ... .- - - <Archbold, 758, .
Frove the fendering, uttering or putting off the sove-
Teign in question, and prove it to be a base and counter-
- feit sovereign. Where a geod shilling was given 1o a
Jew boy for fruit, and he put it into :his mouth under
pretence of trying whether it were good, and then taking
a bad shilling out of his mouth instead of it, returned it
%o ‘the ‘prosecutor, saying that it was not good; ‘this
(which is called ringing the changes) was holden to be
an uttering, indictable as such.—R. vs. Franks, 2 Leach,
644 5 Archbold, 753. The giving of a piece of .counter-
_feit money in .charity is not an uttering, although -the
‘person may know it to'be counterfeit ; asin cases of this
kind, there must be-some intention to defraud.—Reg. vs,
Page, 8:C. and P. 122. But this case has been overruled.
—Reg. va. Jon, 2 Den, 484 ; 1 Russell, 126. (See sect. 14
of the Forgery Act, and remarks thereon.)

A prisoner went into a shop, asked for some coffee and
-sager, and in-payment put down -on the :counter & coun-
- terfettshilling : the :presecutor said: that the shilling was
:aibad .one; whereupon the prisoner -quitted sthe shop,
leaving the shilling and also the coffee and sugar : ‘held
that this was an uttering and putting off within the sta-
tute.—Reg. vs. Weleh, 2 Den. 78 ; 4 Cox, 430. The pri-

soner and J. were indicted for a misdemeanor in uttering
counterfeit.coin. The uttering was effected by J. in the
absence of the prisoner, but the jury found that they
‘were both engaged on the evening on which the uttering
took place,:in the common purpose of uttering counter-
feit shillings, and that in pursuance of that COmmon-pur-
‘pose, J. uttered the coinin question: held, that the pri-
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soner was rightly convicted as a principal, there being
no secessories in amisdemeanor.—Reg. vs. Greenwood, 2
Den. 453 ; 5 Cox, 521. If two jointly prepare counter-

 feit coin,. and utter it in different shops apart from each
.-other but.in concert, intending to'--sha}'ee the }g)roceedsscji
. the utterings of each are the joint utterings of both, and
- they may be convicted jointly.—Reg. vs. quse, 2 M. an

Rob. 360, :

R. va. Else, R. & R. 142; Reg. vs. Manuers, 7 C.
&P.801; R.va. Page, 9 C. & P, 756 ; 2 Mood, 219; R. vs.
Jones, 2 Mood, 85, are not law.— Archbold, 754. Hus-

' i jointly indi for uttering eounter-
_band and wife were joinily indicted r .
- feit coin: held, that the wife was entitled to an acquit-

tal, as it appeared that she uttered the money in the pre-

. sence of her husband.—R. vs. Price, 8 C. & P. 19. A wife

went from house to house utbering base fzoin: her h;lls-
band accompanied her but remained outs:de.: held, t :it
the wife acted under her husband s co.mpulmon.-.—(l‘?no&
ley’s case, 2 Lewin, 229. Sarah McGinnes was mdtml:;a
for uttering counterfeit coin. It appeared ?hat at the
time of the-commission of the offence, she was in company
with a man who went by the same narne, and who was
convicted of the offonce at the last assizes. When the
prisoners were taken. into custody the poh:ce co}nsta!o]:a
addressed the female prisoner as the male prisoner’s W'II:L.
The male prisoner denied the fact, (of her being hlBhW];Ic)
in the hearing and presence of the woman. Sara N ;—
Ginnes since her committal had be:en confined of f, ](1: i “t;
held, per Byles, J., that, under the circumstances, ai(:l oug
the woman had not pleaded her coverture, an eveln
although she had not ssserted she was m:?met.i to t'ttle male
prisoner, when he stated she was nob his Wlffa, 11 \;‘rafhz
. question for the jury whether, taking the birth o
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child and the whole circurbstances, there was not: evi-
dencs of the marriage,

and the jury thought there was,
and acquitted her, as being under the influence of her hus-
band;' when she tttered the cb_ii:jl_.-'—'R'ég;r\!gf._focGinnes, 11
Cox, 301, S

Proof of the guilty knowledge by the defendant must
be given. This of course must be done by circumstan-
tial evidence. I, for instance, it be proved that he utter-
ed, either on the same day or at other times, whether be-
fore or after the uttering charged, base money, either of
the same or of & different denomination, to the same or
to a different person, or had other pieces of base lnoney
¢bout him when he uttere

d the counterfeit money in
question ; this will be evidence from whic
Moy presume a guilty knowledge,—
Russell, 127,

Indictment for having in possession counterfeit gold or
silver coin with intent, de., de., de.. . .. unlawfully, false-
ly and deceitfully had in his custedy and possession four
pieces of false and counterfeit coin, resenbling the cur-
rent sivei coin called. . . . . -with intent to utter the said
pieces of false and cotinterfest coin, he the said J. 8, then
well knowing the said pieces of false and counterfeit coin
to be false and’ counterfeit; against... . .. . .
Archbold, 757.—See remarks und
As to what constitutes the having in possession, see sect,
1, interpretation clause.” Ag to fining the offender and
require him to give sureties, in any cases of misderneanor
under this act, see ante, sect. 34, under sect. 2. _

As o sélitaa-y'couﬁnement, 32-33 Vict., ch. 29, s, 94.

Archbold, 754 ; 1

er sections 9 and 10,

17
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¢ : N SHALL
NG, &C.,  AFTER - A PREVIOUS co;wxcno
orEe "-‘ .?‘., ‘BE FELONY. .

. . - ither

Sect 19— Whosoever having been cofnw;tzi’dflinisi

’ : sine of this Aﬁt; ol an .
fter the passtng 0f, ; tions
before Orramsein any of the last three plrecedmg T;t. this
aem?{?r?ed. or of any misdemeanor or iel_on)’ 3:‘5“(-;‘&' or in
merz;n1 for’mer Act heretofore in f.'orce ml?azlzin: or.

o g the Provinces thereof, relating to ¢ . a.ny, of the
3118.‘:;35 commits any of the misdemi‘a?:lrsn;nand el be
war ) h : ilty o Ony, .

T oned, is guilty ol leloh

S?ldiseizm'::: ]i]lni;tlisoneé in the Pemtentlall;y f::f :;:i’n;);
lf}oa:)a‘:ly term not less than two Yearg, O;E?Jt ?(:r aI:ly term

. lace of confine . .

o an{, Oth:;()ga;:a:si Evith or without hard ltabc;;rslillﬁ

le?:ht oinwithout golitary confinement.—Sect. 12,

wi ' -

Act. . - tafe. the mode of proceeding on &
he lish Statute, the T : s ot under
_ })‘;‘fﬁﬂ%@cé; ‘after a previous ]-;‘;"fg:;tmi’n Cana-
?:I}te C?)in Act, is given by oot Sligfnt:r :o all.trialsg gene-

3 BAINES cliluse; ap ° . ietlon

da, we ? w:uil;):qssent offence, atter a previous 'cof;li\;;go{; 131
oy, © ahlioh a greater punishment may be }mog (Pro-
andt{b:;;uht viz.: sect, 26, 32-_33 Vit : ';e:m; asthe
geduar di,ng clause of the English Statu A, oot 116,
correspon the coin. The English Larceny ‘ci s s,
re].atmgfrff g Greaves' observations on thls. as o :3
re-enacts 1. 1dee 364, 755. More observations Oct o

also t;%r ch:)m ,be .fo:u.nd in the Annotations on scct.

quesuio”  of 1869, ina
iy P:;?Jcefr‘i:leo?:n indictment for the felony of having
Upon tne

. s tions 9,
X sthin either of sec
committed & misdereanch ¥ relating to the unlaw-

10, or 11 of 24-25 Vict., ch. 99
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Tul possession and uttering of counterfeit coin after a
previous conviction for a misdemeanor within those sec-
tions, the prisoner must be arraigned Upon, and evi-
dence respecting the subsequent offence must first be
submitted to the jury, and the previous convietion must
not be inquired into until after the verdict on the charge
-of the subsequent offence.—Regina vs. Martin, 11 Cox,
843 ; R. va. Goodwin, 10 Cox, 534, overruled. In Reg.
vs. Mariin, Lush, J.; admitted that he was in error, in the
-case mentioned at p. 757 of Archbold, Cr. Pl

UTTERING FORRIGN COIN, MEDALS, &C., WITH INTENT
' . TO .DEFRAUD. '

Sect. 13,—Whosoever, with intent to defraud, tenders;
utters, or putsoff, as or for any current gold or silver coin,
any coin not being such current gold or silver coin, or
any medal or piece of metal or mixed metals, resembling
in size, figure and colour the current coin, as or for
which the same is so tendered, uttered, or put off, such
coin, medal or piece of metal or mixed metalsso tendered,
uttered or put off, being of less value than the current
coin as or for which the same ig so tendered, uttered or
put off, is guilty of a misdemeanor, and shall be Liable
to be imprisoned in any gaol or place of confinement,
other than a penitentiary, for any term not exceeding

one year, with or' without hard labour, and with or
without solitary confinement.—Sect, 13 Tmp. Act.

.An indictment for the offences against this section
may be readily framed from the preceding forms,—See
observations under sect. 2, for fine, sureties and solitary
confinement, '

A person was convicted, under the above section, of
Pputting off, as and for a half sovereign, a medal of the
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- colour; -which ‘hid ‘on the obverse sides
. gize -and :colour;:which had -on . | |
;f;l; ;Jmnihr £0"thatrof the Queen, but: surroundt:,:i:bytthg
« Victord ' Britain,” instea
- seription. ¢ Victoris; Queen of Great Britain,”
n;fi?\g%ﬁﬁanbei .G;a.tia-” and a ru{!pd.guerhng, and
;)Iof ag;lﬁ:rr'e: “-And no-evidence was-glven. as. to t.}(lie. gp(-i-
ea;'arice.df the reverse side, mor was -the toin :prt;fl u-cet
Eo--th’e jury;--&ﬁ'd it was held that .t:here-was: 80 ""cif?m
evidence that the medal resem}_aled, ngigure, r;:ﬂ;i . .
ize and: colour, & half sovereign.—iweg. vs. .
ize&ﬂ(l}d '((5584 t t’he medal was produced, .but, inthe cours;
of.' his e:fidence, one of the witnesses accldn;ntally dr(:]ppi% !
it r s strict search was made
it, and it rolled on the floor; stric
liz, f?: more than half an hour, but it could not be found.

COUNTERFEITING COPPER COIN.

Sgor. 14.—Whosoever falsely makes or counterfeits

any coin resembling or apparently in-tended to resemble

or -pass for any ourrent cOpper -com;.fand - ;v(l:fosig;rj}:
without lawful ‘suthority or'qﬁgmkﬁilﬁ?g?; of which
i he party accus
imlzlnldsl IZroll:eggs, Porr;);oceeds to make or mend, (i);sl;:l}i
or se]]: or have in his custody or .possgss&o;; :ug;e .
ment, tool or engine adapted and 1T1ten e o
terfeiting any current copper COill, og Ze]’l mcéim,
ceives, pays or puts off, or offers to IuIy‘, ! e,sembhng
y 0’1" put.off sny false or counterfeit comn,
P2

: or pass for any cur-
i d to resemble. or pass
il b/ ‘mteni? i’r for-a lower rate of value than the

T coiny & . value e
Zﬁ:iﬁggrm, or, wisg" apparently intended- to import, 1s

uilty of felony, and shall be liable to 'b§ img;;s:;u;de al;;
¢ i t exceeding :
nitentiary for any term 1ot excesains ¥
?111?1 ]:}t less gﬁn two years, or to be mstoneile ;:t;:i
:ther gaol or place of confinement for any term
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two years with or-without ha
v with -or ut bard labour, and with
without solitary confinement.—Sect. 14, I;:cip. Actf -

'UITERING BASE COPPER COIN.

,ﬁ limcs; 1_5.——Who.soe¥e::;tge\;;dg:_g, utters qf,_pu_'t.s off any
false- o técnunterfelt eoin, resembling or apparently. in-
Koomin > reseable: o7 pass for any current copper. coin
nowing,the. same to be false or counterfeit, or has. 'in'llni;
-custody.qxj-gqugssipp-three or more pief:’es of false or
counterieit..coin,. resembling or apparently intend'éd.to
resemble or.pass for any current copper coin, knowin
the s3me, to be false or counterfeit, with a.n, intent tﬁ
ut'ter or put off. the_same: or.any of them, is guﬂt of a
misdemeancr, and shall be liable to be imp:risdnéd {n au
gaol or place.of confinement, other than a Penitentiar !
f}‘fr griybterm ‘:mt exceeding one year, with or withoi%
ard labour, “.or” wi i i
bt o 15_’_,I_mp;_ Act'th or without selitary confinement.

The evidence on the prosecution relating to the copper

. See xemarks a8 tg-proef of intent;-&e,; w
See-zemarke o8 o proof. of intent,~de,; under th
preceding sections; and sect. 1, Inbe:p;etati'(:ﬂ' 'Olimuse, a:

to what . is having in .
clause. aving in' custody or possession, under this

DEFACING COIN, TENDER -OF DEFACED COIN.

Secr, 16.—Whosoever defaces any current gold, silver
f;'hz(:}}:per coi?, b?r st_a-mping thereon any names 01',w01'ds
et er such coln 1s or is not thereby diminished 0:'

ig .ened, and afterwards tenders the same, is guilty of
a misdemeanor, and shall be liable to he irixprisgone(ir ion
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any gaol or place of confinement otherthan the Penifen-
tiary, for any term not exceeding one year, with or with--
out hard labour.—Sect. 16, Tmp. Act.

See. 17.—No tender of payment in money made in

“any gold, silver or copper coin 80 defaced by stamping,

as’ in  the last preceding secﬁWﬂed, ghall be

-sllowed to be a legal tender; whosoever tenders,

utters or puts off any coin s0 defaced shall on conviction
befoi two justices of the peace be liable to forfeit and
pay amy sum not exceeding ten dollars, provided that it
chall not be lawful for any person to proceed for any
such last mentioned penalty without the consent of the
Abtorney General for the province in which such offence
is alleged to have been committed.—Sect. 17, Imp. Act.

Indictment for defacing  Coin. one piece of the
current silver coin, called a half erown, unlawfully and
wilfully did deface, by then stamping thereon certain

names and words . .- .- - against the form ... .- - Arch-
‘bold 748.

Prove that the defendant defaced the coin in question,
by stamping on it any names or words, or both. Itis not
necessary to prove that the coin was thereby diminished
or lightened. There must be defacing and tendering, to
bring the offence within section 16. Legal tender is
within the attributions of the Parliament of Canada, and
clause 17 is not, therefore, unconstitutional. British N.
A. Act, sect. 91, par. 20. By sect. 35, of ch. 18, 32-33
Vict., every offence under this Act made punishable on
summary conviction may be prosecuted as directed by
ch. 81,32 83 Vict. |

As to fining the offender, and requiring him to give-
sureties for the peace, see sect. 34, ante, under sect. 2.

S T
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COUNTERFEITING FOREIGN GOLD AND SILVER com, NOT
/' CURRENT IN CANADA.

SEcr. 18.—Whosoever makes or counterfeits any kind
of coin not being ecurrent gold or silver coin, but re-
_sembling or apparently intended to resemble or pass
for any goId or silver coin of any foreign pnnce, state
or country, is guilty of felony, and shall be liable to be
imprisoned in the Penitentiary for any term ndt exceed-
ing seven years, and not less than two yedrs, or to be
imprisoned in any other gaol or place of confinement,
for any, term less than two years, with or without hard
labour, and with or without solitary eonfinement.,—Sect.
18, Imp. Act. :

BRINGING SUCH COUNTERFEIT COIN IN CANADA.

Secr. 19.—~Whoseever, without lawful authority or
excuse, the proof whereof shall lie on the party accused,
brings or receives into Canada any such false or counter-
feit coin, resembling or apparently intended to resercble
or pass for any gold or silver coin of any foreign prince,
state or country, not being current coin, knowing the

“same to be false or counterfeit, is guilty of felony, and
* shall be liable to be imprisoned in the Penitentiary, fox
any term not exceeding seven years, and not less than
two years, or to be imprisoned in any other gaol or
place of confinement, for any term less than two years,
with or without hard labour, and with or without solitary
confinement.—Seet. 19, Imp, Act.

UTTERING FOREIGN COUNTERFEIT COIN.

SECT. 20.—Whosoever tenders, utters or puts off any
such false or counterfeit coin, resembling or apparently
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intended to xesemble.or pass for any gold or silver coin

of any foreign prince, state or couatry, not being
current eoin, knowing the same to be false or counter-
feit, is guilty ‘of ‘a misdemeanor, and shall be liable to
be ImPnaoned in any gnol or place of confinement, other
than & Penitentiary, for any term not exceeding six
months, with or without hard-l_gi\{our.—Sect. 20, Imp.

Aok N

SUBSEQUENT OFFENCES.

Sect. 21.—Whosoever, having been so convicted asin
the last preceding section mentioned, afterwards com-
mits the like offence of tendering, uttering or putting oft
any such false or counterfeit coin as aforesaid, knowing
the same to be false or counterfeit, is guilty of a mis-
demeanor, and shall be liable to be imprisoned in any
gaol or place of confinement, other than a Pernitentiary,

_ for .any term less: than two years; and whosoever, having

been so conyicted of & second offence, afierwards commits

. the like offgnce;of tendering; uttering'or putbing off any
_ such-false.or counterfeit coin as: aforesaid, knowing the

same to be false or counterfeit, is guilty of felony, and
shall be liable to be imprisoned in the Penitentiary, for
any-term not exceeding seven years, and mnot less than
two years, or to be imprisoned in any other gaol or
place. of confinement, for any ferm less than two years,
with or without hard labour, and with or without solitary
confinement.—Sect. 21, Imp. Act."

HAVING FOREIGN GOLD OR SILVER COIN, FALSE OR
COUNTERFEIT, IN PO3SESSION.

Bror. 22.—Whosoever without lawful autherity or
excuse (the proof whereof shall lie on the party accused)
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has in his possession or custody any forged, false or
counterfeited. piece or coin, counterfeited to. resemble
any fon:eign gold or silver coin described in the four next
preceding sections of this Act mentioned, knowing the
same to be false or counterfeit, with:intent to put off any
- such false or counterfeitcoin, is guiltyof a misdemeanor
and shall be liable to-be imprisoned_in :the'Penitentiar;
for any term not exceeding three yedrs, mor less than
two years, or to be imprisoned in any other gaol or
place of confinement for any term less: than two years,
with - or: without hard lsbour, and with or without
-golitary confinement. - . - -
Sec?t. 23, Imp. Act, applies to the having in possession
Jive pieces or more of foreign counterfeit coin, gold, silver
or any other metal. The Canadian corresponding enact-
ment, it will be perceived, applies only to gold or silver
coin, and to any number of them ; the word forged is not
in the English clauge. : '

SecT. 23.—Whosoever falsely makes, or counterfeits
any kind of coin, not being current coin but resembling
or apparently intended to resemble or pass for an;
copper, coin, or any other coin made -of any metal or
mixed n.letals, of less  value than the silver coin, of
any foreign prince, state or country, is guilty of a mis-
dem.ea,nor, and shall be lisble, for the first offence, to
be imprisoned in amy gaol or place of confinement

~other than the Penitentiary, for any term not exceediné
one year ; and for the second offence, to be imprisoned

- in the Penitentiary for any term not exceeding seven
years and not less than two years, or to be imprisoned
n any other gaol or place of confinement for any term
les.ss than two years, with or without hard labour, and
with or without solitary confinement. o
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Sect. 22, Tmp. Act, is the corresponding clause. So
that sect.22 of the Canadian Aet is sect. 23 of the English
Act, and vice versa: in consequence, having in possession
counterfeit foreign coin other than gold or silver, which in
England, is an offence, is not provided for by our said

/Statite. - (See 81 Viet.,, ch. 47:) the .enactment upon
:subsequent offences contained in sect. 23 of the Canadian

Statute, is not to be found in sect. 22 of the English.
Statute. N _

The remarks under the first part of the Act are all
applicable here, the enactments in those sections
being the same, and repeated, to apply to foreign coin
not current here. .

MAKING, &C., COINING TQOLS,

Sect. 24.—Whosocver, without lawfiul authority or
excuse, the proof whereof shall lie on the party accused,
knowingly makes or mends, or begins or proceeds to make
or mend, or buy or sell, or have in his custody or posses-
sion any puncheon, counter puncheon, matrix, stamp,
die, pattern, or mould, in or upon which there shall be
made or impressed, or which will make or impress, or
which shall be intended and adapted to make or impress
the figure, stamp or apparent resemblance of both or
either of the sides of any current gold or silver coin, or
of any coin of any foreign prince, state or country, or
any part or parts of both or either of such sides; or
makes, or mends, or begins or proceeds to make or mend,
or buys or sells or has in his custedy or possession any
edger, edging or other tool, collar, instrument or engine,
adapted and intended for the marking of coin round the
edges with letters, grainings or other marks or figures,
apparently resembling those on the edges of any such
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coin ag in this section aforesaid, knowing the same to be
so intended and adapted as aforesaid,——or makes, or
mends, or beging or proceeds to make or mend, or buys
or sells, or has in his custody or possession any press for
coinage or any cutting engine for cutting by force of a

screw or of any other contrivance, round blanks out of

gold, silver, or other metal or mixture of metals, or any
other machine, knowing such press to be a press for coin-
age, or knowing such engine or machwave been
used or to be intended to be used for or in order to the
false making or counterfeiting of any such coin as in
this section aforesaid, is guilty of felony, and shall be
liabla to be imprisoned in the Penitentiary for life or for
any term not less than two years, or to be imprisoned in
any other gaol or place of confinement for any term
less than two years, with or without hard labour,

and with or without solitary confinement.— Sect. 24,
Irop. Act.

Indictment for making a puncheon for coining. —. . ..
eeaieeaea one puncheon, in aud upon which there
-was then made and impressed the ﬁgure of one of the
sides, that is fo.say, the head side of a piece of the current
silver coin, commonly called a shilling, knowingly, false-
ly, deceitfully and feloniously and without lawful autho-
rity or excuse, did make; against the form....... Arch-
bold 759. :

Prove that the defendant made a puncheon, as stated in
the indictment ; and prove that the instrument in ques-
tion is a puncheon included in the Statute. The words
in the Statute ‘““upon which there shall be made or
impressed” apply to the puncheon which being convex
- bears upon it the figure of the coin; and the word
“ which will make or impress ” apply to the coun terpun
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cheon, which being concave will make and.impress.
However, although . it is more accurate to describe the
instruments according to their- actual use, they may be
described either. way.—R. vs. Lennard, I Leach, 85. It

i$ not necessary. that the instrument should be capable of
“making an impression of the whole. ofrone side of the
«coin, for the words “’or any part~or parts” are intro-

duced into this Statute, and consequently the difficulty in
R. vs. Sutton, 2 Str. 1074, where the instrument - was
capable of making the sceptre only cannot now - oceur.

And on an indictment for making amould ““ intended to
make and impress the figure and apparent resemblance of
the obverse side” ofa shilling, it is sufficient to prove
that the prisoner made the mould and a part of the im-
pression, though he had not completed the entire impres-
sion.—R. ve. Foster, 7 C. and P/ 495: Itis not necessary
to prove under this branch of the Statute the snfont of
the defendant: the mere similitude is treated by the
Legislature - as. evidence  of the intent; neither is it

-essentlal to show that money was actually made with, the

instrument in question,—R. vs. Ridgely, 1 East P. C. 171.
The proof of lawful authority or excuse, if any, lics ou
the defendant. Where the defendant employed w die-
sinker to make, for a pretended inmocent purpose, a die

_ealculated to make shillings : and the die-sinker, suspect-

ing fraud, informed the authorities at the mint, and under
their directions made the die for the purpose of detecting
prisoner ; it was held that the die-sinker was an innocent
agent and the defendant was rightly convicted as a prin-
cipal.—R, vs. Banunon, 2 Mood. 309,

The making and procuring dies and other materials, with
intent to:use ;them in coining Peruvian half-dollars in -
England, not. in.erder to utter them here, but by way of
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trying whether the apperatus would answer, beforesending
it outto Peru, to'be there used in making the counter-
feit-coin for circulation in that country, waa held to be an
indictable misdemesnor at common law.—R. vs. Roberts,
Dearsl. 539 ; Archbold, 760; ‘L Burn, 814; 1 Russell,
100. A galvanic battery isamachine within this section.
~“Reg. vs. Grover, 9 Cox; 282. _ S

Indictment fbn.kqmng a puncheon in possession.—. ...
emneeen one puncheon in and upon which there was
then made and impressed the figure of one of thesides,
that is to say the head side of a piece of the current
silver coin commonly called a shilling, knowingly, falsely,
deceitfully and feloniously, and without lawful authority

or excuse, had in his custody and possession, against the

form...-.- Archbold 760.

An indictment which charged that the defendant felo-
niously had in his possession a mould “ upon which said
mould was made and impressed the figure and apparent
resemblanee ” of the obverse side of a sixpence, was held
bad on demurrer, as not sufficiently showing that the
impression was.on the mould at the time when he hadit
in his possession:—R. va: Richmond, 1 C.'& K. 240.

As to evidence of possession, see sect. 1, Interpretation
(lause, ante.—R. v, Rogers, 2 Mood., 758.-—The prisoner
had oceupied a house for about a month before the police
entered it, and found two men and two women there,
one of whom was the wife of the prisoner. The men

attacked “the police, and the women threw something
into the fire. The police succeeded, however, in pre-
serving part of what the women threw away, which

proved to be fragments of a plaster-of-Paris mould of '

2 half crown. The prisoner came in shortly afterwards,.
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and, on searching the house, a quantity of plaster-of-Pans -
was found up-stairs. “An iron ladle and some fragments
of plaster-of-Paris moulds were also found. It was
proved that the prisoner, thirteen days before the day in
question, had passed a bad half-crown, but there was no
evidence that it had been made in the mould found by
the police. He was afterwards tried and convicted for
uttering the base half-crown. It was held that there
was sufficient evidence to justify the conviction, and that,
on a trial for felony, other substantive felonics which
have a tendency to establish the scienter of the de-
fendant. may be proved for that purpose.——Reg. vs.
Weéks, L..& C,, 18. In Reg. vs. Harvey, 11 Cox,
662, it was held: 1. That an indictment under this
section ig sufficient if it charges possession without
lawful excuse, as excuse would include authority; 2.
That the woids “the proof whereof shall lie on the
accused ” only_shift the burden of proof, and do not
alter the ‘character ‘of the offence; 3. That the fact
that “the Mint authorities, upon information forwarded
to them, gave authority to the die moker to make
the die, and that the police gave permission to him to
give the die to the prisoner, who ordered him to make it,
did not constitute lawful authority or excuse for prison-
er's possession of the die; 4. That, to complete the
offence, a felonious intent is not necessary ; and, upon a
case reserved, the conviction was affirmed.

Indictment for making @ collar—. ... ...... one col-
lar adapted and intended for the marking of coin round
the edges with grainings apparently resembling those
on the edges of a piece of the current gold coin called a
sovereign, falsely, deceitfully and feloniously, and with-
out lawful authority or excuse, did make,—he the said
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J. S. then well knowing the same to be so adapted and
intended as aforesaid, againstthe form.......... Arch-
bold, 761. N

It must be proved, upon this indictment that the de-
fendant knew the instrument to be adepted and intended
for the making of coin round the edges. '

Tt must be remarked that the present Statute expressly
applies to tools for making foreign coin, as well as cur-
rent coin. S

. As to sureties for keeping the peace, and solitary con-
finement, see the preceding sections. ' :

CONVEYING COINING TOOLS OR COIN 6UT OF THE MINT
INTO CANADA.

Sect 25.—Whosoever, without lawful authority or
excuse, the proof whereof shalllie on the party accused,
knowingly conveys out of any of Her Majesty’s mints
into Canada, any puncheon, counter-puncheon, matrix,
stamp, die, pattern, mould, edger, edging, or other tool,
collar, instrument, press or engine used or employed in
or sbout the coining of coin, or any useful part of any
of the several matters aforesaid, or any coin, bullion,
metal or mixture of metals, is guilty of felony, and ghall
be Yiable to be imprisoned in the Penitentiary for life, or

for any term not less than two years, or to be imprisoned
in any other gaol or place of confinement for any term
less than two years, with or without hard labour, and
with or without solitary confinement.—Sect. 25, Imp.
Act.

The words info Conada make the offence very
different with that mentioned in the English enactment,
and one not often likelyto be brought before our courts.
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 COIN:-SUSPECTED MAY BE CUT.

Bect, 26, Wher&'tiy ¢oin is 'tériderod as current gold

or sﬂver coin to any person who suspects the same to be
diminished btherwise 'than by ressonable wearing, or to
besbountérfeit; it shall be lawful for atich person to cut,
break, bend or deface ‘such’ coin, and if'any coin so cut
broken, bent or defaced, appears'to be diminished -other-
wise than by reasonable wearing, or to be counterfeit,
the person tendering: the same shall bear the loss thereof ;
but if the same is of due weight and appears to be lawf'uir
colni, the person cuiting, breaking, bending or defacing
the same shall be bound to receive the same at the rate it
was coined for, and if any dispute arises wheiher the
coin so cut, broken, bent or defaced is diminished in
manner aforesaid, or counterfeit, it shall be heard and
finally determined in a summary manner by any Justice
of the Peace, who is hereby emspowered to examine
upon. oath, g8 well the parties as any other person,
in order to the-decision of such dispute; and if he enter-
tains any doubt in that behalf, he may summon three persons
the c?ecisim of a majority of whom shall be final ; and the
receivers of every branch of Her Majesty’s revenue in
Canada are hereby required to cut, break or deface, or
cause to be cut, broken or defaced, every piece of coun-
terfeit or unlawfully diminished gold or silver coin which
shall be tendered o them in payment of any part of Her
Majesty’s revenue in Canada.—Sect. 26, Imp. Act.

The, words in ¢falics are not to be found in the English
fﬁct. The .clause, taken altogether, is the most crude,
gl—digested, impracticable piece of légi@tion to be found
in our Statute book. The words introduced in it by our
Parliament, are ng improvement on the English clause.
I};j :ms moreover, with us,.also, & tinge of unconstitution-
a y
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'SEIZURE AND DISPOSAL OF COUNTERFEIT COIN' AND
COINING TOQLS,

Sect, 27.—1f any person .ﬁl-'l._ds or discovers 1n an
place whateyer, or in the custody or possession of any
person having the same without lawful ‘authorit o);
excuse, any false or counterfeit coin resémbling -(j"a .
parently intended to resemble, or pass for any'(iufreﬁt
go.]d, silver or-copper coin, or any coin of any foreign
prince, state or country, or any instrument, tool or en iie
wha?soevq_r, adapted and intended for the'coanterfeifin
of ahy such coin, or any filings or clippings, or any gol?l
or silver bullion, or any gold or silver in dust, solution
or ?tl.ler)wise, which haa been produced or dbt,ained b
diminishing or lightening any current gold or silver n:'.oiny
the person so finding or discovering may, and he is h’emi
by required fo seize the same and to carry the same
for.thwith before some Justice of the Peace; and in case
11: 1s.pr0ved on the eath of a credible Witnes; before an
Justice of the Peace, that there is reasonal;le cause t‘z
_su.sl.)ect th_aj: any person has been concerned in countér-
fe11§1_fl_gr__ current gold, silver or copper coin, or ‘any such
form'gn or other coin asis in this Act before méritiogeﬂ or
ha.s in %ns custody or possession any such false or count’er-
feit coin, or any instrument, tool or engine whatsoever
adapted and intended for the making or counterfeitin o;’
any such eoin, or any other machine used or intendeg t
be used for .ma-king or counterfeiting any such coin o(:'
-any.such.ﬁhugs, clippings or bullion, or any such ?old
or m}ver in dust, solution; or otherwise as aforesaid,/gan
Justice of the Peace may, by warrant under his handy
cause any place whatsoever belonging to or in the loce :
pation or under the control of such suspected eﬁ;on-:;
be searched; either in the day or in the night, alx)1di if any
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such false or counterfeit coin, or amy such instrument,:
tool or engine, or any such machine, or any such filings,.
clippings or bullion, or any such gold or silver, in dust,.
solution or otherwise as aforesaid, is found in any place
so searched, to cause the same to be seized and carried
forthwith before some Justice of the Peace ; and when-
ever any such false or counterfeit coin, or any such in-
strument, tool or engine, or auy such machine or
any such filings, clippings or bullion, or any such
gold or silver, in dust, golution or otherwise as afore-
said, is in any case whatsoever geized and carried be-

fore a Justice of the Peace, he shall, if necessary, cause

the same to be secured, for the purpose of being produced
in evidence against any person who may be prosecuted
for an offence against this Act, and all such false and coun-
terfeit coin, and all instruments, tools and engines, adapt-
ed and intended for the making or counterfeiting of coin,

" and all such machines, and all such filings, clippings and

bullion and all such gold and silver in dust, solution, or
otherwise as aforesaid, after they have been prodaced in
evidence, or when they have been seized and are not re-
quired to be produced in evidence, shall forthwith by
the order of the Court be defaced or otherwise disposed of as
the Court may direct.—Sect. 27, Tmp. Act.

" The.words in Italics are in lieu of “ the officers of Her
Majesty’s mint, &e,. &e., &e.,” in the English Act.

- DisrosaL OF SUCH COIN PRODUCED m Courr.
. 8gor; 28.—If any false or counterfeit coin be produced

in any Court of law, the Court ghall order the same to be
cut in pieces in-open Court, or in -the pregence of a Jus-
tice of the Peace,-and then delivered to o for the lawful.

_owner thereof; if such owner claims-the same.
This clause is not to be found in the English Act.
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VENTE.

Sect. 20.—Where any person tenders, utters or puts off
any false or counterfeit coin in any one province of
Canada or in any one district, county or jurisdiction
thérein, and also tenders, utters 'or puts off any
other false or counterfeit coin, in any other province,
distriet, county. or jurisdietion, either on the day
of such . first mentioned tendering, uttering or
putting off, or within the space of ten days
next ensuing, or where two or more persons, acting in
concert in different provinces, or in different districts,
counties or jurisdictions therein, commit any offence
against this Act, every such offender may be dealt with,
indicted, tried and punished, and the offence laid and
charged to have been committed, in any one of the said
provinces, or districts, counties or jurisdietions, in' the
same manner in all respects, as if the offence Lad heen
actually and wholly committed within one province,

- district, county or jurisdiction.—Sect. 28, Imp. Act.

Greaves says on this clause: ¢ The first part is intro-

duced to remove a doubt which had arisen, whether a
person tendering, &e.; &e., coin in one jurisdiction and
afterwards tendering, &c., &, coin in another jurisdiction,
within sect. 10, could be tried in either. As the offence
created by that section is only a misdemeanor, probably
there was no substantial ground for that doubt, but it
was thought betier to set the matter at rest,” Now,
sect. 10 of the English Aet is not reproduced in the
Canadian Act: Sect. 29 was, then, not necessary.

WHAT SHALL BE SUFFICIENT PROQF OF COIN BEING
' COUNTERFEIT.

Seet. 30.—Where, upon the trial of any person charged
with any offence against this Act, it becomes necessary
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to prove that any coin produced .in ?videz;clale a.g:mEZ
I person is false or counterfeit, it shall mot &
o to rove the same to be false and counterfeit,
ne'cf;sagidéféé of any moneyer or other ‘ofﬁcer o!‘ Her
g{af es?c).f’.s mint, or other person emplctye'd, in pmducm? the
'Ea@jful coin in Her Majesty's domunions, or elsewhere,

whether the coin counterfeited be current coin, or the coin

of any foreign prince, state or country mot current in

Canada, but it shall be sufficient to prove the same to
. Ll y -

be false or counterfeit by the evidence of any other cre-
j ' 6.
1 itnesa.—Sect. 29, Imp. z}c '
dlb%‘;:’ words in Ttalics are not in the .Englmh Act. "
The usual practice is to call as & witness, a silversmith
f the -town where the trial takes place, who examlr.me’s
:he coin in Cowrt, in the presence of thq Jury—Davis's

Cr. L., 236.

" PROOF IN CERTAIN CASES.

P

Seotal-—Upon the trial of any person accused of any

' n committed against the form
oy a;:aiz‘zetﬁfhg;:;:, or of any of the Provinces,
° ang r to be passed, respecting the currency 0T coin,

asseait?st the provisions of this Aet, no difference 1n t?uei
gla;tigor year, or in any legend marked upon - the la;:: "
coin deseribed in the indictment, am.l the date (;.r'{ed o
' 4 marked upon the false coin counterfeite .
"1123%.231b1e or pass for such lawful cemn, 01; up;::‘; ngri S;g,

: instrument used, constructed, devisec,
Pldate’;e%?iis’d::i};;é:lfor the purpose of coun-terfeltm%foi
adap ting any such lawful coin, ghall be cons1dergf1 a jus
1m_11t3v£§ 'cazse or reason for acquitting any such-person

ﬁ;‘ S?lch offence ; and it shall in any case be sufficient to

provesuch general resemblance to.the lawful coin as will
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show an intention that the counterfeit should pass for it.
Not in the English Act.

Sect. 32—Every offerice of falsely making or counter-
feiting any coin, or of buying, selling, receiving, paying,
tendering, uttering or putting off, or of offering to buy,
sell, receive, pay, utter of put off any false 6t counterfeit
ooin, against the provisions of this Act, shall be deemed to
be complete, although the coin so made or counberfeited
or boughit, sold, received, paid, tendered, uttered or put
off, or offered to Be bought, sold, recelved, paid, tendered,
uttered or put off, was not in a ﬁt state to be uttered, or
the counterfeltm g thereof was not finished or perfected.—
Sect. 30, Imp.. Act.—

The word in Ttalics is nof In the English Act.

Sect. 33.—It shall be lawful for any person whatsoever
to apprehend any person who is found committing any

indictable offence against this Act, and to convey or de-
liver him to some peace officer, constable or officer of
police, in order to his being conveyed, as soon as reason-
ably may be, before a Justice of the Peace or some
other proper. officer; to be dealt Wlth eeeordmg to law —
Sect. 31, Imp: Acti” ' :

On this clause, (freaves remarks :  this clause is new,
and clearly, unnecessary, as far as it relates to any felony
or indictable misdemeanor, for there is no doubt what-
ever that any person in the act of committing any such
offence is liable by the common law to be apprehended
by any person, but it was introduced at the instigation
of the solicitors of the Treasury, as it has been found that
there was great unwillingness to apprehend in such cases,
in consequence of doubts that prevailed among the public
ag to the right to do so.”
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Sect. 34.—Vide ants, under sect. 2.

Sect. 35.—Enacts that every offence by this Act made
punishable o summary conviction may be prosecuted in
the: man.ner d.}rected by 32-33 Viet,, ch. 31,

Seet 36. —Repea.]s Imperial Act 16-17 Viet. ch. 48,
as regards Canada, and the Act of Parliament therem
cited and amended, The Imperial Act 16-17 Viet., ch.
43, extended the Coin Act, 2 Will. 4, ch. 34, to the colo«
nies. The 2 Will 4, ch. 34, had been repealed, only as
to the United Kingdom by 24-25 Viet., ch. 95, sects. 1
and 2, Imperial Repeal Act; it stands now repealed for
Canada by the above e]ause The Imperial Act, 16-17
Vict., ch. 102, repealed as to the United ngdom by
94-25 Vict,, ch. 95, appears to be in force as regards
Canada. Judge Day, in Warner vs, Fyson, 2 Low. Can.
Jurist, 106, ruled it to be law here, but its provisions
are re-enacted. in. our Coin Act so that its nou-repeal is
of no consequence, .- -

A speelal Statute eoneernmg the copper coin has been
passed since Confederation.

It is the 31 Viet., ch. 47, an Act respecting the manu-
facture or importation of copper coins or fokens. The
offences against it are all punishable on summary convie-
tion.

" Sect, 87.—This Act shall commence and take effect on
the first day of January, one thousand e1ght hundred
and seventy



‘FORGERY.
 GENERAL REMARKS.

“To forge is metaphorically taken from the smith
who beateth upon his anvil, and forgeth what fashion
and shape he will: the offence is called crimen falsi, and
the offender falsarius, and the Latin word, to forge, is
Jalsare or fabricare.’—Coke, 3rd. Inst. 169,

“Forgery is the fraudulent making or alteration of a
writing, to the prejudice of another’s right.”—4. Blackst.
247, . : y S | ' S .

~In Coogan’s case (1. Leach, 448), Buller,.J., said #it
is. the making of a false instrument with intent to de-
ceive,” and Eyre, B., in Taylor’s case,defined it to be “ a
false signature made with intent to deceive.” In the
word ‘¢ deceive ” must doubtless be intended tobe included
.an intent to “ defraud,”[T]—and so it was defined by

Grose, J., in delivering the opinion of the judges in the '

case of Parkes and Brown, viz.: “the false making a
-note or other instrument with infent to defraud.” Again
Eyre, B, in the case of Jones and Palmer, defined it to
be “the false making an instrument, which purports on
the face of it to be good and valid for the purposes
for which it was created, with a design to defraud any
person or persons,”—(1 Leach, 367.) 2 East, P. C. 853.
And East himself, 2 P. C. 852, says ¢ forgery at common
law denotes a false making, which includes every alter-
ation of or addition to & true instrument, a making malo
-aninw, of any written instrument for the purpose of fraud
-and. deceit.”. . ' '

“Forgery is the fulse making of an instrument with
intent to prejudice any public or private right.” 3rd Rep-
-Crim., Law Comm., 10th June, 1847, p. 34.
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¢« Forgery is the fraudulent making of a false writing,
which, if genuihe, would be apparently of some legal
efficacy.”—Bishop, 2. Cr. L. 523.
. % The:chdracteristic of the crime of forgery is the false
making of some. written or other instrument for the pur-
pose ‘of obtaining credit by deception. The relation
this offence bears to the general systemn may be thus
briedy established. In most affairs of importance, the
intentions, assurances, ‘or directions, of men are notified
and authenticated by means of written instruments.
Upon the authenticity of such instruments the security
of miany civil rights, especially the right of property,
frequently dspends ; it is, therefore, of the highest impor-
tance to society to exclude the numerous frauds and in-.
juries which may obviously be perpetrated by procuring
a false and counterfeited written instrument, to be taken
and acted on as-genuine. In reference fo frauds of this
description, it is by no means essential that punishment
should be confined to cases of actually accomplished
fraud 5 the very act of falsely making and construeting
such an instrument with the intention to defraud is suf-
ficient, according to the acknowledged principles of cri-
minal jurisprudence, to constitute a erime,—being in
itself part of the endeavour to defraud, and the existence
of the criminal intent is clearly manifested by an act done
in furtherance and in part execution of that intention.
The limits of the offence are immediately deducible from

the general principle already adverted to. As regards

the subject matter, the offence extends to every writing
used for the purpose of authentication...............

... .7.Thé erime is not confined to the falsification of

mere writings ; it plainly extends to seals, stamps, and
all other visible marks of distinction by which the truth.
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of any fact is authenticated, or the quality or genuine-
ness of any article iy warranted; and, consequently,
where-a party may be deceived and defrauded, from hav-
ing béen by false signs induced to- give credit where
none’ was due. With respect to the false making of
any such instrument, the: offence extends to every

‘instance where the. instrument is, under the- circum-
stances, so constructed as to induce a party to give credit
to it as genuine and suthentic in a point where it is false-
and deceptive. +"And:in thisrespect, a forged instrument
differs from one which is merely false and untrue in stat-
ing facts which are false, Where the instrument is
forged, as where a certificate purporting to be signed by
an authorized officex wag not, in truth, signed by him,
a party to whom it is shown is deceived in being induc-
ed to suppose that the fact certified is aceredited by the
officer whose certificate it purports to be, and he is de-
ceived in that respect, whether the fact certified be true
or false, If, on the other hand, such a certificate be in
truth signed by the officer whose name it bears, the ins-
trument; is not forged, although the fact certified be false-

ly certified, for here the party receiving the certificate is
deceived, not. by. beiug falsely , induced to. believe that
the officer had accredited the instrument by his signature,
but from the officer having falsely certified the fact.
The instrument may, therefore, be forged, although
the fagt authenticated -be true. The instrument may be
genuine, although the fact stated be false. -Where mo-.
ney or other property is obtained by an instrument of
the latter description, that is, where it is false merely, as
containing a false statement or vepresentation, the offence
belongs to the class of obtaining money or other property
by false pretences.”—5th Rep. Crim, L. Comm. 22nd of
April, 1840.
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« Consistently with the principles which govern the
offence of forgery, an instrument may be falsely made,
although it be signed or executed by the party by whom
it purports to be signed or executed. This happens
where a party iz fraudulently induced to execute o will,
o material alteration having been made, without his
knowledge, in the writing ; for, in such a case, although
the signature be genuine, the instrument is false, because
it does not truly indicate the testator’s intentions, and it
ig the forgery of him who so fraudulently caused such
will to be signed, for he. made it to be the false instru-
ment which it really is.”—Cr. L. Comm. Rep. loc. cit.

This passage of the Criminal Law Commissioners seems
tobe based ona very old case,cited in Noy's Reports,101,
Combe’s case ; ‘but in a more recent case, R. vs. Collins,
2 M. and Rob. 461, it was held that, fraudulently to in-
duce a person to execute an instrument, ‘on a misrepre-
sentation of its' coritents, is not a forgery ; and, ina case of
R.'vs: Chadwick,” 2 M. and Rob. 545, that to procure
the signature of a person to a document, the contents of
which have been altered without his knowledge,is not a
forgery.

The report (loc. cit.) of the criminal law Commission-
crs continues as follows: ¢ Upon similar grounds, an of-
fender may be guilty of a false making of an instroment,
although he sign or execute it in his own name, in case
it be false in any material part, and calculated to induce
another to give credit to it as genuine and authentic,
where it is false and deceptive. This happens where
one, having conveyed land, afterwards, for the purpose
of fraud, executes an instrument, purporting to be a prior
conveyance of the same land ; here again, the instru-
ment is designed to obtain credit by deception, as pur-
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porting to have been made at a time earlier than the
true time of its execution.”—5th Report, loe. eit.

This doctrine was approved of in a modern case, in
England: Reg. vs. Ritson, 11. Cox, 352, and it was
there held, upon a case reserved, that a man may be
guilty of forgery by making a false deed in his own
name. (See this case, under Sect. 23, post.) Kelly, C. B.,
delivering the judgment of the Court, said:

¢ I certainly entertained some doubt at one time.upon '

this case, because most of the authorities are of an an-
cient date; and long before the passing of the Statutes
of 11:Geo. 4 & 1 Will. 4, and 24-256 Viet. However,
looking at the ancient authorities and the text-books of
the highest repute, such as Com. Dig., Bacon’s Abr,,
Co. Inst and Foster’s C. L. 117, they are all umformly
to the eﬁ"t,ct not that every 1nstrument containing a false
statement is a forgery, but that every instrument which
is false in a material part, and which purperts to be that
which it is not, or to be executed by a person who Is
not the real person, or which purports to be dated on a
day which is not the real day, whereby a false operatmn
iz given to it, is forgery.”

¢ Forgery, af common law, is an offence in falsely and
fraudulently making and altering any matter of record,
or any other authentic matter of a public nature, as a
parish register or any deed or will, and punishable by
fine and imprisonment. But the mischiefs of this kind
increasing, it was found necessary to guard against them
by more sanguinary laws. Hence we have several Acts
of Parliament declaring what offences amount to forgery,
and which inflict severer punishment than there were at
the common law.”—Bacon’s Abridg. 3 Vol. 277. Cur-
wood, note, 1 Hawkins, P. C. 268, is of opinion that
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this last definition is wholly inapplicable to the crime of.
forgery aé common: laws; a8, even at common law, it wag
forgery to make. falge: prwate » wntmgs

“The notion of forgery does not seem so much to
consmt in the counterfeiting a man’s hand and seal, which
may often be done innocently, butin the endea.vourin g
to give an appearatice of truth to a mere deceit and falsi-

ty, ond either to impose that upon the world asthe

solemn act of another, which he is, no way privy to, or
at least to make a man’s own actappear to have been
done at & time when it was not done, and by force of
such a falsity to give it an operation, which in truth and
justice it ought not to have.”—1 Hawk. P. C. 264.

The definitions containing ouly the words “ with in-
tent to defrand ¥ without the words ¢ with intent to
deceive” seem defective. In fact, there are many acts
held to be forgery, where no intent to defraud, as this
expression is commonly understood, exists in the mind
ofthe person- committing the act; as, for instance, if
the man, forging a note, means to take it up, and even
has taken it up, so as not to defrand any one, this is
clearly forgery, if he issued it, and got money or credit,
or anything upon it : Reg. vs. Hill, 2 Mood 30; Reg. vs.
Geach 9, C. and P. 499; or forging a bill payable to the pri-
soner’s own-order, and uttering 1t without indorsement,
Rex. vs. Birkett, Russ. and Ry. 86, or if one, while
knowingly passing a forged bank note, agrees to receive
it -again should it prove not to be genuine, or if a credi-
tor executes aforgery of the debtor’s name, to get from
the proceeds payment of a sum of money due him, Reg.
vs. Wilson, 1 Den. 284, or if a party forges a deposition
to be used in Court, stating merely what is true, to cn-
force a just claim: Bishop, 2 Cr. L. 598. All these
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acts are forgery ; yet where is the intent to defraud,
in these cases? ‘It may be said that the law infers it.
But why make the law infer the existence of what
does not exist! = Why not say that © forgery is the
false making of an inslrument with intent to defraud
or deceive.” The word ““ decetve” would cover all the
cases above cited : in each of these cases,” the intent of
the forger, is thaf the instrument forged should be
used as good, should be taken and received as signed
and made, by the person whose name is forged, in
consequence, to deceive quoad hoc, and for this, though
he did not intend to defraud, though ne one could possi-
‘bly be defrauded by his act, he is in law, guilty of forgery.
See 2 Russell, 774. See post, under sect. 14 of the Forgery
Act.

Tt is true that the Court of Crown cases reserved, in
Fngland, held in a modern case, Reg. vs. Hodgson, 3
Dears. & B. 1856, that, upon an indictment for forgery
abt common law, it is necessary to prove, not only an
intent to defraud, but also an intent to defraud a particu-
Jar person, though when this case was decided, the
- Statate,:in England; (14-15 Viet., ch. 100, & 8.). enacted
that it was not necessary in mdlctments for forgery to
allege an intent to defriud any particular person. (This
clause, as in England, has been inserted into our Conso-
lidated Statute on Forgery, sect. 51, with the additional
words * where it shall be necessary to allege an intent to
defraud.”-See post, sect. 51.) In this, Hodgson’s case,
the prisoner had forged and uttered a diploma of the Col-
lege of Surgeons : the jury found that the prisoner forged
the document with the gemeral intent to induce the
belief that it was genuine, and that he was a member 'of
the College, and that he showed it to certain persons
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with intent to induce such belief in them; but that he
had no intent, in forging or uttering it, to commit any
partlcular ﬁ-aud or specific wrong to any individual,.

T,hough the offence charged in this case was under,
the common law, it must be remembered that S, 8, of 14—
15 Viet., ch. 100, applied to indictments under the com-
MoR law as well a8 to indictments under the Statutes, as
now also do sect. 44 of the English Forgery Act and
sect, 51 of the Canadian Forgery Act.—

Greaves remarks on the decision in this case :—

~ “Asthe clause of which this is a re-enactment (44 of
the English Act, 51 of the Canadian Aect) was considered
in Reg. vs. Hodgson, and as that case appears to me to
have been erroneously decided, it may be right to notice it
here. The prisoner was indicted at commeon law for
forging and uttéring a diploma of the College of Surgcons,
and the indictment was in the common form, The Col-
lege of Surgeons has no power of conferring any degree
or qualification, but before admitting persons to its men:-
bership, it examines them as to their surgical knowledge,
and, if satisfied therewith, admits them, and issues a
document called a diploma, which states the member-
ship. The prisoner had forged one of these diplomas.
He procured one actually issued by the College of Sur-

- geons, erased the mame of the person mentioned in it,

and substituted his own, He hung it up in bis sitting

- foom, and, on being asked by two medical practitioners,
- whether he was qualified, he said he was, and produced

this document to prove his assertion. When a candidate
for an appointment as vaccinating officer, he stated he
had his gualification, and would show it, if the clerk of
the guardians, who were to appoint to the office, would
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go to his gig; he did not, however, then produce or show
it,

The prisoner was found gmlt}r the facts to be taken
to be, that he forged the document with the general
intent to induce a belief that it ‘was genuine, and that he
was a member of the Coﬂege of Surgeons, and that he
showed it to two persons with the particular intent to
induce such belief in these two persons ; but that he had
no intent in forging or in altering, to commit any parti-
cular fraud, or any specific wrong to any individual. And,
upon a case reserved, it was held that the 14 & 15 Vict,,
* ¢h, 100, s. 8, altered the form of pleading only, and did
not alter the character of the offence charged, and that
the law as to that is the same as if the Statute had not
been passed; and that, in order to make out the offence
of forgery at common law, there must have been at the
time the instrument was forged, an intention to defraud
some particular person, Now, this judgment is clearly
erroneous. The 14 & 15 Viet, ch, 100, s. 8, does, in

express terms, alter the law as well as the form of indict-
ment, for, it expressly enacts, that * on the #rial of any of
'the oﬁ‘ences in this sectlon mentmned (forgmg, ut;tenng,
shall not be necessary to prove that the defendant did the
act charged with an intent to defraud.” The judgmens,
therefore, and the clause in the Act are directly in con-
tradiction to .each other, and, consequently, the former
cannot be right. The clause, too, was introduced advi-
" -sedly for the very purpose of altering the law. See my
-note to Lord Campbell’s Acts, page 13. It is a fallacy to
_ suppose that there must have been an intent o defraud
any particular person at the time of forging the document.
In Tatlock vs. Harris, 3 T. R, 176, that great lawyer,
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Shepherd, said in argument, ¢ it is no answer to a charge

of forgery to say that there was no special intent to de-
fraud any particular person, because a geweral infent to
defrand is sufficient to constitute the crime;” and this
position was not denied by that great lawyer, Wood,
who argued on the other side, and was apparently adopt~
ed by the Court. It is eited in 1 Leach, 206, note a ; 3
Chitty, Cr. L. 1036, and, as far as we are aware, was

‘never doubted before thls cage, Indeed, in Reg. vs.

Tyluey, 1 Den. 819, it seems to have been assumed on
all hands to be the Jaw. There the prisoners forged a
will, but there was no- evidence to show that any one

existed who could have been defrauded by it, and ‘the
_judges:-were equally divided whether a count f‘or forgery

with intent to defrand some person unknown, could,
under guch circumstances, be supported. It is obvious
that this assumed that, if there had been evidence that
there was any -one who might have been defrauded,
though there. was no evidence that the prisoners even
knew of the existence of any such person, the offence
would have been forgery. Indeed it would be very start-
ling to suppose that a man who forged a will, intending
to defraud the next of kin, whoever they might happen to
be, was not guilty of forgery because he had only that
general intent.

The point is too obvious to have escaped that able
criminal lawyer, Mr. Prendergast, and, as he did not take

- it, ‘he clearly thought - it wholly untenable, and so, also,

must-the judges who heard the case. See also the obser-
vations: of Cresswell, J., in Reg. vs, Marcus, 2 C. & K.
356, In Reg. vs. Nash, 2 Den. 493, Maule, J., expressed
a very strong opinion that it was not necessary in order
to prove an infent to defraud that there should be any
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‘person. who could be defrauded, and this opinion was
qot dissented from by any of the other judges.

It has long been settled that making any instrument,
which is the subject of forgery, in the name of a non-exist-
_ing person, is forgery,- and in Wilks’ case, 2 East, P, C.
957, all the judges were of opinion that a bill of exchange
.drawn in fictitious names was a forged -bill. . Now, every
-one knows that, ‘at the time.when such dociuments are
forged, the forger has no intent to defraud any particu-
lar person, but ‘only an intent to defraud any person
. whom he may afterwards meet with, and induce to cash
‘the bill; and no suggestion has ever beer made in any of
these cases that that offence was not forgery, The ground
.of the present judgment seems to have been that for-
merly the particular person who was intended to be de-
frauded must have been named in the indictment: no
doubt, it is a gencral rule of criminal pleading that the
names of persons should be stated, but this rule is subject
to the exception that, wherever the stating the name of
any person in an indictment is highly inconvenient or
impracticable, the name need not be stated, for Lex ne-
minem cogit ad vana sew impossibilia. Therefore, the
names of inhabitants of counties, hundreds and parishes
need never be stated ; so, too, where there is a conspi-
racy to defraud tradesmen in general, the names need
not be stated. 8o, where there is a conspiracy to raise
the funds, it is not necessary to state the names of the
persons who shall afterwards become purchasers of stock,
“ for the defendants could not, except by a spirit ot
prophecy divine who would be the purchasers on a
subsequent day,” per Lord Ellenborough, C. J., Rex. vs.
de Berenger, 3, M. and 8. 67; which reason is equally
-applicable to the case, where, at the time of forging an
D
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ingtrument, there is '- no intent to defraud any particular-
person. Indeed, it is now clearly settled that, where a
conspiracy is to defrand indefinite individuals, it is un-

" necessary. to name any individuals.—R. vs. Peck. 9 A. &
‘J. 686 ; Reg. vs. King, 7. Q. B. 782. This may be-taken
to be o general rule of Criminal pleading, and it has

long been applied to forgery. In 1771, in R. v&. B.ireh,
1 Leach 79, the prisoners were convicted of forging &

will, and one count alleged the intent to be * to defraud

the person or persons who would by lawlbe entitle'd to
the messuages” whereof the testator died SE,lZBd.—C}}ItFY,
Cr. L. 1066. And it has been the regular course in in

dictments for forging wills, at least ever since that case,
t0 insert counts with intent to defraud the }nm‘ar-fat-law and
the next of kin, generally.—Jerv. Archb. 8th Edit. 370 ; 3
Chitty Or. L. 1069, It is true that in general there have
also been counts specifying the heir-at-law or the next of
kin by name. But in Reg.vs. Tylney, there was no
such count. ' No objection seems ever to l}ave been taken
to any such general count. So, also,” in any forgery
with intent to defraud the inhabitants of a county,
hundred or parish, the inhabitants may be g-enfj*rally des-
cribed. These instances clearly show that it is not ne-
cessary in forgery any more than in other cases, to
name individuals where there is either great inconve-
nience or impractibility in doing so. A conviction for

‘conspiracy to negotiate a bill of exchange, the drawers

of which were a fictitious firm, and thereby fraudullentlly
to obtain goods from the King's subjects, although 1t du}
not appear that any particular person to be defrauded
was contemplated at the time of the conspiracy, has beeg.
held good, R, vs. Hevey, 2 East, P. C. 858, noto?_ a, am].
this case bears considerably on the present question. I
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a person forged a bill of exchange with intent to defrand
any one whom he might afterwards induce to cash it
and he uttered it to A. B., it cannot be doubted that hé-
would be guilty of uttering with intent to defraud A. B
and it would indeed be strange to hold that he was guilt;
of uttering, but not of forging, the bill. No doubt, the
offence of forgery consists in the intent to decejve o:* de-
fraud ; but a general intent to defraud is just as eriminal
as to defraud any particular individual. In each case
there iz a wrongful act dome with a criminal intent’
\xfhich, according to R. vs. Higgins, 2 East R, 4, is Emfﬁi
cient to constitute an indictable offence. In the’course of
the argument, Erle, J., said: “ Would it not have been
enoggh to allege an intent to deceive divers persons to
the jurors unknown, to wit, all the patients of his late
n%aster?” This approaches very nearly to the correct
view, viz. that it would have been enough before the 14
.& 15 Vict., ch. 100, s. 8, to have alleged and proved an
“intent to deceive any persons who should afterwards be-
come his patients. Wightman, J., during the argument
said, “ The question is, whom did he intend to deceive
when the forgery was committed 1” And J ervis, C. J.
said ‘“The intent must not be a roviug'in'tenz but 5:
~specific intent.” Now, if these remarks are c(;nﬁncd
to a count for forging, they are corvect; though, in
Bolland’s case, 1 Leach, 83, the prisoner was exef:l;ted.
for forging an indorsement in the name of 2 non-existing
person, with intent to defraud a person whom he doeos.:

not even seem to have known when he forged the indorse-
ment.

But it cannot be doubted that & man may iue guilty,

of intending to defraud divers persons at different times
by the same. instrument, as where he tries to utter a
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forged note.to. several persons one after another, in whick

. case he may:baconvicted of: uttering with intent to de-

' fraud each of them:: Thus much /has been said, because

. if ig véry-ifaportant that the law on the subjects discuss-

-d-in this note should not be left in uncertainty, and it is

- yauch to be regretted that Reg. vs. Hodgson was ever de-

. cided -as it was, as it may encourage ignorant pretenders

to fabricate diplomas, and thereby not only to defraud

_the poor of their money, but to injure their health”
Greaves, Consol. Acts, 303.

The ease of Tatlock vs. Harris, hereinbefore cited by
Greaves, is cited by almost all who have treated this
question; 2 Russell, 774; 2 East, P. C, 854, &e.
In Reg. vs. Nash, 2 Den. 493, Maule, J., said: ¢ The
Recorder seems to have thought, that, in order to prove
an intent to defraud there should have been some person
Jdefrauded or who might possibly have heen defrauded.
But I do not think that at all necessary. A man may
have an intent to defraud, and yet there may not be any
person who could be defrauded by his act, Suppose a
person with a good account at his bankers, and a friend,
with his knowledge, forges his name to a cheque, either
to try his credit, or to imitate his handwriting, there
would be ne intent to defraud, though there would be
parties who might be defranded. But where another
person has no account at his bankers, but a man sup-

~ poses, that he has, and on that supposition forges his

“name, there would be an intent to defraud in that case,
" althbugh no person could be defrauded.”

And in R. vs. Mazagora, R. & R. 291, it has been

' holden fhiat the jury ought to infer an intent to defrand

the pefson who would have to pay the instrument if it

were genuine, although from the manmner of executing
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the forgery, or from' that person’s ordinary. caution, it
would not be likely to impose upon him, and- although
the:-object ‘was’ general to defraud whoever might-take
the instrument, and the intéention of defrauding, in par-
ticular; ‘the person who would have: to pay the instru-
ment, if genuine, did not-enter into the prisoner’s con-
templation—See R. vs, Crooke, 2 Str.'901; R. vs.
Goate, 1 Ld. Raymond 787; R. vs. Holden; B. & R.
754. And even, if the party to whom the forged instru-
ment is uttered believes that the defendant did not in-
tend to defraud him, and swears it, this will not repel
the presumption of an intention to defraud.—R. vs.
Shephard, R. & R. 169. R. vs. Trenfield, 1 F. & F.
43, is wretchedly reported, and cannot be relied upon.—2
Russell, 790, note by Greaves. See also R. va. Crowther,
5, C. & P. 316, and R.vr. James, 7 C. & P. 153, on
the question of the necessaryintent to defraud, in forgery ;
and Reg. vs. Boardman, 2 M. & Rob. 147; Reg. vs.
 Todd, 1 Cex 67. Though the present Statute, see post,
sect. 51, has the words ¢ where it shall be necessary to
allege an intent to defraud ” showingevidently that there
are cases where . such. an. averment is not-necessary, it
has been -held, in- a- recent case, by-Mr, Justice Quain,
Reg. vs. Powner, 12 Cox 235, that, in all cases, an in-
tent to defraud must be alleged. This doctrine seems.
to have been since repudiated by Martin, B., in Reg, vs.
Asplin, 12 Cox 391 ; see post, under sect, 43,

It should be observed that the offence of forgery may
be complete, though there be no publication or uttering
of the forged instrument, for the very making with a
frandulent intention, and without lawful authority, of any
instrument which, at common law or by Statute is the
subject of forgery, is of itself a sufficient completion of
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the offence before publication, and though, the publica-
tion of the instrument be the medium by which the in-
tent is usually made manifest, yet it may be proved as
‘plainly by other evidence. 2 East, P. C. 865. Thusin
‘a case where the note, which the prisoner was charged
‘with having forged was never published, but was found
in his possession at the time he was apprehended, the
prisoner was found ' guilty, and no one even thought of
raising the objection that the note had never been pu--
blished. Rex. vs. Elliot, 1 Leach, 175. At the pre-
sent time, most of the Statutes which relate to forgery
make the publication of the forged instrument, with
knowledge of the fact, a substantive felony.—2 Russell,
709. ' '

Not only the fabrication and false making of the whole
.of & written instrument, but a fraudulent insertion, al-
teration, or erasure, even of a letter, in any material
part of a true instrament, and even if it be afterwards
exécuted by another person, he not knowing of the deceit,
or the fraudulent application of a frue signature to a
false instrument, for which it was not intended or wviee
versa, are a8 much forgeries, as if the whole instrument
had been fabricated. As by altering the date of a bill
of exchange after acceptance, whereby the payment was
accelerated.—2 East, P. C. 855; 2 Russell, 710; Crim.
law Comm. reports, cited supra; R.vs. Post. R. & R.
101; Reg. vs. Hodgson, Dears. and B. 3.

Tn addition to Wilks’s case, 2 East, 957, cited supra
by Greaves, as to the principle that the making of any
instrument which is the subject of forgery, in the name
of a non-existing and fictitious person, is forgery, the
following are given in Archbold, 562: R.vs. Lewis,
Foster, 116; R. vs. Bolland, 2 East, P. C. 958; R.
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vs. Lockett, 1 Leach, 94; R. vs. Parkes, 2 Leach, 773
R. vs. Froud, R. & R. 389 ; R. vs. Sheppard, 1 Leach,
226 ; R, vs. Wiley, 2 Leach, 983; R. vs. Francis, R.
& R. 209; R.vs. Webb, R. & R.405; R. vs. Watls,
R. & R.436; R. vs, Mitchell, 1 Den. 282; R. vs. Bon-
tien, R. & R. 260; R. va. Rogers, 8 C. & P. 629,

Even where a man, upon obtaining discount of a bill,
indorsed it in a fictitious name, when he might have
obtained the money as readily by indorsing it in his own
name, it was holden to be a forgery- R. va Tafi, 1
Leach, 172 ; R. vs. Taylor, 1 Leach, 214; R, vs. Mar-
shall. R. & R. 76; R.vs. Wiley, R. &R. 20; R.vs.
Francis, R. & R. 209.

It is a forgery for a person having authority to fill upa
blank acceptance or a cheque for a certain sum, to fill
up the bill or cheque for a larger sum. R. vs. Hart 1
Mood. 486 ; and the circumstance of the prisoner, al-
leging a claim on his master for the greater sum, as sa-
lary then due, is immaterial, even if true ; Reg. vs. Wil-
son, 1 Den. 284,

In respect of the persons who might formerly be wit-
nesses in cases of forgery, it was an established point
that a party . by whom the ‘instrument - purported to
be made was not admitted to prove it forged, if, in
.case of its being genuine, he would have been liable to
e sued upon it, 2 Russell, 817. But now, see post, sect.
54 of the Forgery Act, and sect. 63 of the Procedure Act
of 1869.—Also, sect. 67 of the Procedure Act of 1869.

- A forgery must be of some document or writing : there-
fore the putting an artist’s name in the corner of a picture,
in order falsely to pass it off as an original picture by that
-artist, is not a forgery.  R. vs. Close, Dears & B. 460 ;
though it may be a cheat at common law,
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The false mgnature bya mark is forgery. R. vs, Dunn,.

1 Leaeh, §7. ... r oo |

When the writing is invalid on its face, it cannot be
the subject of forgery, because it has no legal tendency
to effect & fraud... It is not indictable, for example, to
forge & will attested by a less number of witnesses than
fhe law requires, R. vs, Wall, 2 East. 953; R. vs. Mof-
fatt, 1 Leach, 954 ; 2 Bishop, Cr. L. 538.

But & man may be indicted for forging an instrument,
which, if genuine, could not be made available by reason
of some circumstance not appearing upon the face of the
instrument, but to be made out by exirinsic evidence.
R. vs. Mclntosh, 2 Leach, 833.—So, a man may be in-
dicted for forging a deed, though not made in pursuanee
of the provisions of particular Statutes, requiring it to

"' be in a particular form, R. vs. Lyon, R. & R. 255.

. And aman may be convicted of forging an unstamp--
ed . instrument, though such instrument can bave no
operation in law.—R. vs. Hawkeswood, 1 Leach, 257 ;
R. vs. Lee, 1 Leach, 258. This question, a few years
afterwards, again underwent considerable discussion, and
was decided the same way, though, in the meantime,
the law, with regard to the procuring of bills and notes
to be subsequently stamped, upon which in R. vs. Haw-
keswood, the judges appear in some degree to have re-
lied, bad been repealed. The prisoner was indicted for
kunowingly uttering a forged promissory note. Being
convicted the case was argued before the judges, and
for the prisoner it was urged that the 81 Geo. 3., ch.
25, 8. 19, which prohibits the stamps from being after-
wards affixed, distinguished the case from R. vs. Haw-
keswood. Though two or three of the judges doubted
at first the propriety of the latfer case if the matter



FORGERY. 5T

were res infegra, yet they all agreed that, being an au--
thority in point, they must be governed by it; and they
held that the Statute 81 Geo. 3. made no difference in
the question. Most of them maintained the principle
in R. vs. Hawkeswood to be well founded, for the Acts.
of Parliament referred tc were mere revenue laws, meant
to make no alteration in the crime of forgery, but only
to provide that the instrument should not be available
for recovering upon it in a court of justice, though'it
might be evidence for a collateral purpose ; that it was
not necessary, to constitute forgery, that the instrument
should be available; that the stamp itself might be
forged, and it would be a strange defence to admit, in a
court of justice, that because the man had forged the
stamp, he ought to be excused for having forged the
note itself, which would be setting up one fraud in or-
der to protect him from the punishment due to another.
R. vs. Morton, 2 East, P. C- 955. The same principle
was again recognized in R. vs. Roberts, and R. vs. Da-
vies, 2 Bast, P, C. 955, and in R. vs. Teague, 2 East, P.
C. 979, where it was holden that supposing the instru-
ment forged to be such on the face of it as would be va-
lid, provided it had a proper stamp, the offence was com-
plete.. Roscoe, 497, 6th Edit.

As TO THE UTTERING.—These words, ulfer, wifering,
occur frequently in the law of forgery, counterfeiting
and the like ; meaning, substantially, to offer. If one
offers another a thing, as for instance a forged instru-
inent or a piece of counterfeit coin, intending it shall be
veceived ag good, he utters it, whether the thing offered
be aceepted or not. It is said that the offer need not go
so far as a tender.—Reg. vs. Welch, 2 Den. 78 ; Reg.
ys. Ton.; 2 Den. 475; (See Greaves’ remarks on this-
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case, 2 Russell, 838,) But, to constitute an uttering,
‘there must be a complete attempt to do the particular
act the law forbids, though there may be a complete
conditional uttering, as well as any other, which will be
eriminal, The words “pay” or “ put off” in a statute
-are zot satisfied by a mere utlering or by a tender;
‘there must be an acceptance also.—Bishop, Stat. Crimes,
306,

The Forgery Act now describes the offence of uttering
by the words “ offer, utter, dispose of or put off,”” which
include attempts to make use of a forged instrument, as
well as the cases where the defendant has actually suc-
ceeded in making use of it.—Archbold, 568,

Showing a man an instrument, the uttering of whick
would be criminal, though with an intent of raising a
false idea in him of the party’s substunce, is not an utter-
ing. Nor will the leaving it, afterwards, sealed up,with
the person to whom it was shown, under cover, that he
may take charge of it, as being too valuable to be carried
about, be an uttering.—R. vs. Shukard, R. & R. 200.
But the showing of a forged receipt, to a persen with
whom the defendant is claiming credit for it, was held
to be an offering or uttering, though the defendant re-
fused to part with the possession of it.—R. vs. Radford,

' _l Den, 69,

In R, vs. Ion, 2 Den. 475, supra, cited by Bishop,
the rule laid down by the Courtis, that a using of the
forged. instrument in some way, in order to get money
or credit upon it, or by means of #, is sufficient to consti-
tute tha_._-_oﬂ'ence_ described in the Statute.—Archbold,
569. - :

Giving a forged note to an inmocent agent or an ac-
<omplice that he may pass it is a disposing of and put-
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ting it away.—R. vs. Giles, 1 Mood. 166. - So, if a per-
son knowingly deliver a forged bank note to another,
who knowlngly utters it accordingly, the prisoner who
delivered such note to be put off may be convicted of
having disposed of and put-away the same.—R. vs. Pal-
mer & Hudson, R. & R. 72; 2 Leach, 978.

On the charge of uttering, the guilty knowledge is a
material part of the evidence. Actus non facit reum, niss
mens sit req.  1f there is no guilty knowledge, if the per-
son who utters a forged instrument, really thinks it gen-
uine, there is no mens rea with him: Lhe commits no
offence. Therefore, the prosecutor must prove this
guilty knowledge by the defendant, to obtain a convic-
tion.—2 Russell, 836. _

“This is not capable of direct proof. It is nearly in all
cases proved by evidence of facts, from which the jury
may presume it.—Archbold, 570. And by a laxity of
the general rules of evidence, which has long prevailed
in the English Courts, the proof of collateral facts is ad-
" mitted to prove the guilty knowledge of the defendant.

Thus, on an indictment for knowingly uttering a forged
instrument, or a counterfeit bank note, or counterfeit
coin, proof of the-possession, or of the prior or subsequent
utterance, either to the prosecutor himself or Zo other
- persons, of other false documents or notes, or bad money,
though of o different description, and though themselves
the subjects of separate indictments, 18 adrmissible as mate-
rial to the question of guilty knowledge or intent. Taylor,
Evid,, 1 vol., par. 322.—R. vs. Foster, Pearce & D.
456 3 R. vs, Harris, 7 C. & P. 429; K. vs. Millard, R.
& R.245; R.vs. Sunderland, R.vs. Hodgson, R.vs. Kirk-
woodand R.vs. Martin,1 Lew. C. C. 102-104; R.vs. Hough,
R. & R.122; R. vs. Weeks, 8 Cox 455; R. vs. Aston,
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2 Russell $41; R. vs, Lewis, 2 Russell 841; R. vs.
Qddy, 2 Den. 264, But in these cascs, it is essential
to prove distinctly that the instraments offered in evi-
dence of guilty knowledge were themselves forged.—
Taylor, loc. ¢it.; R. vs. Whiley and Baines, 2 Leuch,
983; R. vs. Ball, R. & R. 132; R. vs. Salt, 3 Fost. &
Fin. 834; R. vs. Nishett, 6 Cox 320; R. vs. Harrison,
2 Lew. C. C. 118; R. vs. Green, 3 C. & K. 209; R. vs.
Millard, R. & R. 245.

It seers also, that though the prosecutor may prove-
the uttering of other forged notes by the prisoner, and

* liis conduct at the time of uttering them, he cannot pro-

ceed to show what the prisoner said or did at another
time, with respect to such uttering ; for these are colla-
teral facts, too remote for any reasonable presumption of
guilt to be founded upon them, and such as the prisoner
cannot by any possibility be prepared to contradict.—
Taylor, loc. cit.; R. vs. Philipps, 1 Lewin C. C. 105;
R. vs. Cooke, 8 C. & P. 586. In Philipps’ case, the
judge said : ““That the prosecutor could not give in evi-
dence anything that was said by the prisoner at a time
collateral to a former uttering in order to show that
what he said at the time of such former uttering was
false, because the prisoner could not be prepared to

~ answer or explain evidence of that description: that the

prisoner is called upon to answer all the circumstances
of & case under consideration, but not the circumstances
of a_case which is not under consideration: that the
prosgcutor ‘is at liberty to show other cases of the pri-
soner having uttered forged notes, and likewise his con-
duct at the time of uttering them ; but that what he
said or did at another time collateral to such other utlerings,
could not be given in evidence, as it was impossible that
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‘the prisoner could be prepared to combat it."—5ee Reg.
vs. Browne, 2 F. & F. 259, and Paterson’s, J., remarks
therein' on Reg. vs. Cooke, cited ante, and R. vs.Forbes,
7 C. & P. 224, The rule, in such cases, seems to be
that you cannot bring collateral evidence of a collateral
fact, or that you capnof bring e_:\_?'id:enp'e of the collateral
circumstances of a collaleral fact. = I

The prosecutor must also prove that the uttering was
accompanied by an intent to defraud. As to which, see
remarks, ante; on.the necessity of this intent in forgery,
generally. Baron Alderson told the jury, in Reg vs. Hill,
2 Mood, 30, that, if they were satisfied that the prisoner
uttered the bill as true, knowing at the time that it was
forged, and meaning that the person to whom he offered
it should believe it to be genuine, they were bound to
infer that he intended to defraud this persen, and this
ruling was held right by all the judges. And in Reg. vs.
Todd, 1 Cox, 57, Coleridge, J., after consulting Cress-
well, J., said: “If a person forge another person’s name,
and utter any bill, note, or other instrument with such
_signature, knowing it not to be the signature of the per-
son. whose signature he represents it to be, but intending
it to be take to.be .such by the party to ~whom it i3

given, the inference, as well in point of fact as of law, is
strong enough to establish the intent to defraud, and the
party so acting becomes responsible for the legal conse-
quences of his act, whatever may have been his motives.
The natural, as well as the legal consequence, is that
‘this money 1s obtained, for which the party obtaining it
_.profess to give bul cannot give a discharge to the party
. giving up the money on the faith of it. Bupposing a
person in temporary distress puts another’s name to a bill,
intending to take it up when it becomes due, but cannot

e
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perform it, the ‘consequence is that he has put another
under the logal liability of his own act, supposing the
signatute fo pdss for genuine.” Ses R. vs. Vaughan,
8 C.&P 276; R.vs. Cooke, 8 C. & P. 532; R.vs.
‘Geach, 9 C. & P. 499. :

A consequence of the judgment for forgery was an inca-
pacity to be a witness until restored to competency by
the king’s pardon.—2 Russell, 844. But now by sect. 62
of the Procedure Act, of 1869, it is enacted that ‘‘ no per-
son offered as a witness, shall, by reason of any alleged
incapacity from crime or interest, be excluded from giv-
ing evidence on the frial of any eriminal case, or in any
proceeding relating or incidental to such case.” And
sect. 63, of the same Act enacts that every person shall
be admitted and be compellable to give evidence, 1 cri-
minal cases, notwithstanding that such person has been

~ previously convicted of a crime or offence. (6 and 7 Vict.,

ch. 85, Imp.) :
Indictment, . (General form, under Statute.) The
jurors for our lady the Queen, upon their oath present,
that J. S, on.... felontously did forge a certain (here
name the instrument ) which said forged is as follows: that
is to say (here set out the instrument verbatim) (see post
sectons 49 and 50) with intent thereby then to defraud ;

_ against the form of the Statute in such case made and

provided, and against the peace of our lady the Queen,
her erown and dignity.

And the jurors aforesaid, upon their oath aforesaid, do
further present, that the said J. 8., afterwards, to wit,
on the day and year aforesaid, feloniously did forge a cer-
tain other (stafe the instrument forged by amy name or
desigration by which it is usua¥y known,) with intent

thereby then to defraud ; against the form of the Statute
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in such case made and provided, and against the peace

of our lady the Queen, her crown and dignity. '
And the jurors aforesaid, upon their oath aforesaid, do-

further present. that the said J. 8-, afterwards, to wit,

on the day and year aforesaid, feloniously did offer, utter,

dispose of and put off a certain other forged....which said
last mentioned forged.....js as follows: that: is to say
(here set out the instrument verbatim) with intent thereby
then to defrand, he, the said J. S. at the time he so
uttered, offered, disposed of and put off the said last
mentioned forged....as aforesaid, well knowing the same
to be forged ; against the form of the Statute in such
case made and provided, and against the peace of our la-
dy the Queen, her crown and dignity.

And the jurors aforesaid, upon their oath aforesaid,
do farther present, that the said J. 8., afterwards, to wit,
on the day and year aforesaid, feloniously did offer,

= . s

utter, dispose of and put off a certain other forged (as in

the second count) with intent thereby then to defraud, he,
" the said J. 8., at the time he so0 uttered, offered, dispos-
ed of and - put off the said last mentioned forged....as
aforesaid, well knowing the same to be forged ; against
the form of the Statute in such case made and provided,
and against the peace of our lady the Queen, her crown
and dignity.

This indictraent is not intended as a general precedent
to serve in all cases of forgery ; because the form in each
particular case must depend upon the Statute on which
the indictment is framed. But, with the assistance of
it, and upon an attentive consideration of the operative
words in the Statute creating the offence, the pleader
can find no difficulty in framing an indictment in any
case.—Archbold, 559.
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Indictment for }'prgery_ at common Zaw.—’f‘he jurors
for Our Lady. the. Queen upon their oath present,
that J. 8, on...l....... unlawfully, knowingly and
falsely did forge and counterfeit a cerfain writing pur-

-_pdﬁing‘to ‘be (describe the instrument) with intent there-

by then to defrand: to the evil example of all others

“in like case offending, and against the peace of Our Lady

the Queen, her Crown and dignity.
And the jurors aforesaid, upon their oath aforesaid,

-do further present, that the said J. 8. afterwards, to wit,

on the day and year aforesaid, unlawfully, falsely and
deceitfully did utter and publish as true a certain other
false; forged and counterfeited writing, purporting to be
(describe the instrument) with intent thereby then to de-
fraud,—he the sdaid J. S., at the said time he so ultered
and published the said last mentioned false, forged and
counterfeited writing as aforesaid, well knowing the
same to be false, forged and counterfeited, to the evil
example of all othersin the like case offending and against
the peace of Our Lady the Queen, her Crown and dignity.
-—Archbold, 599.

At common law, forgery is a2 misdemeanor, punish-

.able by fine or imprisonment, or both, at the discretion
-of the Court,.—By section 45 of our Statute on Forgery,

sec post, it is doubtful if there is now, with us, any for-

gery) at commoa law,
¥ Th

e Court of Quarter Sessions has no jurisdiction in
cases of forgery, 2 Russell 814, and never had : “why 1"

said Lord Kenyon, I know not, but having been ex-

pressly 5o adjudged, -I will -not break through the rules
of law.”<-R. vs. Higgins, 2 East Rep. 18.—8ee also Reg.
ws. Rigby, 8 €. & P. 770, '

——
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AN ACT RESPECTING FORGERY.
32-33 Vier. ca. 19.

‘Whereas it is expedient to assimilate, amend and con-
solidate the Statute Law of the several Provinces of
Quebec, Ontario, Nova Scotia and New Brunswick, re-
specting indictable offences by forgery, and to extend
the same as so consolidated to all Canada. Therefore,
Her Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacts as fol-
lows:

FORGING THE GREAT SEAL, &C.

Sect. 1—Whosoever forges, or counterfeits, or utters,
knowing the same to be forged or counterfeited, the
Great Seal of the United Kingdom, or the Great Seal
of the Dominion of Canada, or of any one of the
. late Provinces of Upper Canada, Lower Canada, or
Canada, or of any one of the Provinces of Outario,
Quebec, Nova Scotia, or New Brunswick, or of any one
of Her Majesty’s Colonies or Possessions, Her Majesty’s
Privy Seal, any Privy Signet of Her Majesty, Her
Majesty’s Royal Sign Manual, or any of Her Majesty’s
Seals appointed by the twenty—fourth article of the Union
between Edgland and Scotland, to be kept, used and

continued in Scotland the Great Seal of Ireland, or the
Privy Seal of Ireland, or the Privy Seal or Seal at Arms
of the Governor General of Canade, or of the Lieutcnant
Governor of either of the Provinces of Ontario, Quebee,
Nova Scotia and New Brunswick, or of any person who
at any time administered the Government of any of the
Provinces now constituting Canada, or of the Governor

E
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or Lieutenant Governor of any one of Her Majesty's

Colonies or Possessions, or forges or counterfeits the
stamp or impression of any of the seals aforesaid, or utters
any document or instrament whatsoever, having thereon,
or affixed thereto, the stamp or impression of any such
forged or counterfelted seal, knowing the same to be the
stamp or impression of such forged or counterfeited seal,
or any forged or counterfeited stamp or impression made
or apparently infended to resemble the stamp or impres-
sion of any of the seals aforesaid, knowing the same fo
be forged or counterfeited, or forges, or alters, or utters,
knowing the same to be forged or altered, any document
or instrument having any of the said stamps or impres-
stons thereon or affixed thereto, is guilty of felony, and
shall be liable to be imprisoned in the Penitentiary for
life, or for any term not less thian two years, or to be
imprisoned in any other gaol or place of confinement for
any term less than two years, with or without hard
labour, and with or without solitary confinement, --24-25
Vict,, ch. 98, s, 1. Imp. '

See post, sect. 58, as to requiring the offender to give
sureties for the peace, in felonies under this Act.

See sect. 94 of the Procedure Act of 1869, as to soli-
tary confinement.
- Indictment. . ... _.. that A. B, en.......... the
Great Seal of the United Kingdom falsely, deceitfully
and feloniously did forge and counterfeit, against the

forme. ..o And the jurors aforesald upon their

oath a.foresald do further present that the said A. DB.
afterwards, to wit, on the day and year aforesaid, falsely
deceitfully and felonious]y did utter a certain other false,
forged and counterfeited Great Seal as aforesaid, then
well knowing the same to be false, forged and counter-
feited against the form,..... .Add counts stating the in-
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sbrument to which the couuterfeit seal was appended,
or which had thereon or affixed thereto the stamp or
1mpresswn ‘of such counterfmt sea.l &e. —-Archbold
571.

Before the recent Statutes, ‘this offence was trea-
son,—1 Hale 183.—See general remarks on forgery.

Upon the trial of any indictment for any offence under
this section, the jury may, if the evidence warrants it, un-
der sect. 49 of the Procedure Act of 1869, convict the
prisoner of an attempt to commit the same.—2 Russell,
8547,

FORGING DOCUMENT SIGNED BY GOVERNOR, LIEUTE-
NANT-GOVERNOR, LETTERS-FATENT, PUBLIC
REGISTERS, ETC., ETC., ETC.

Sect. 2.—Whosoever forges or fraudulently alters
any document bearing or purporting to bear the signa-
ture of the Governor of Canada, or of any deputy of the
~ (Governor, or of the Lieutenant-Governor of any ons of
the Provinces of Qutario, Quebec, Nova Scotia and New
Brunswick, or of any person who at any time adminis-
tered the Giovernment of any of the Provinces now con-
stituting Canada, or offers, utters, disposes of or puts off
any such forged or fraudulently altered document as
aforesaid, knowing the same to be so forged or altered
is guilty of felony, and shall be liable to be impriseneé
in the Penitentiary for life or for any term not less than
two years, or to be,imprisoned in any other gaol or place
of confinement for any term less than two years, with
or without hard labour, and with er without solitary
confinement.

Sect. 3.— Whosoever forges or alters, or in any
way publishes, puts off or utters as true, knowing the
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same to be forged or altered, any copy of Jletters-patent,
or of the enrolment; or enregistration of letters-patent,
or of any certificate. thereof made or given, or purport-
ing to be made or given, by virtue of any Statute of

. Canada, of any one of the late Provinces of Upper Can-
~ada, Lower Canada, or Canada, or of the Provinces of

Qntario, Quebee, Nova Scofia or New Brunswick, is
guilty of felony and shall be liable to be 1mprlsoned in
the Penitentiary for any term not more than seven years,
nor less than two years, or to be imprisoned in any gaol
or place of confinement for any term less than $wo years,
with or without hard labour.

Sgcr. 4.-— Whosoever forges, or counterfeits or al-
ters any public register or book, appeinted by law to be
made or kept, or any entry therein, or wilfully certifies
or utters any writing as and for a true copy of such pub-
lic register or book, or of any eatry therein, knowing
such writing fo be counterfelt or false, is guilty of felo-
ny, and shall be kisble to be imprisoned in the Peniten-
tiary for any term not more than fourteen years, nor
less than two years, or in any gaol or place of con-
finement for any term less than two years, with or
without hard labour, and with or without solitary confine-
ment.

. These three clauses are not in the English Act.—Sects.
37, 42 and 43, post, also provide for the forgery of cer-
tain registers.

As to solitary confinement, see sect. 94 of the Pro-
cedure Act of 1869.— As to sureties for the peace, in
felonies under this Act, see post sect. 58. '

As to indictment, see anfe, form under sect. 1, and
general remarks on forgery. -

Upon the trial of any mdlctment for any offence
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under these sections, the jury may, if the evidence war-
rants if, under sect. 49 of the Procedure Act of 1869,
convict the prisoner of an attempt to commit the same,

FORGING TRANSFERS OF STOCKS, POWERS OF ATTORNEY,
' ETC., ETC., BTC. .

Sect. 6.— Whosoever forges or alters, or offers, ut-
ters, disposes of or puts offf knowing the same to be
forged or altered, any transfer of any share or interest
of or in any stock, annuity, or other public fund, which
now 1s or hereafter may be transferable in any of

the Books of the Dominion of Canada, or of any one -

of the Provinces of Quebec, Ontario, Nova Scotia or
New Brunswick, respectively, or of any -Bank at
which the same may be transferable, or of or in the
capital stock of any body corporate, company or socie-
ty, which now is or hereafter may be established by
charter, or by, under, or by virtue of any Act of Parlia-
ment of the United Kingdom or of any of the late Pro-
vinces of Upper Canada, Lower Canada or of Canada, or
of the Dominion of Canada, or by any Act of the Legisla-
ture of either of the Provinces of Ontario, Quebec, Nova
Scotia or New Brunswick, or forges or alters, or offers,
utters, disposes of, or puts off, knowing the same to
be forged or sltered, any power of attorney or other
authority to transfer any share or interest of or in any
such stock, annuity, publis fund, or. capital stock, or
any claim for a grant of land from the Crown in Carada
or for any scrip or other payment or allowance in licu of
any such grant or land, or to receive any dividend or
money payable in respect of any such share or inte-
rest, or demands or endeavoursto have any such share or
interest transferred, or to receive any dividend or money
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pavable in respect thereof, or any such grant of land
or serip or payment or allowance in lieu thereof as gfore-
said, by virtne of any such forged or altered power
of attorney or other authority, knowing the same to
be forged or altered, with intent in any ef the cases
aforcsaid to defraud, is guilty of felony, and shall be
liable to be imprisoned in the Penitentiary for life or
for any term not less than two years, or to be impri-
soned in any gaol or place of confinement for any
term less than two years, with or without bard labour,
and with or without solitary confinement.—24-25 Vict.,
ch. 98, s 2, Imp.

The words in Italics are notin the English Act; they
extend the clause to land claims, scrips, &e., &e., &e.

As to sureties for the peace in felonies under this Act,
see post, sect. 58,

As to solitary confinement, see sect. 94, of the Proce-
dure Act of 1869.

_See general remarks on forgery:

Indictment for forging and utlering a transfer - of stock.

—ve...-that A,B.on _..... feloniously did forge
a transfer of a certain share and interest in certain
stock and annuities, to wit.._... which said stock

and annuities were then transferable at the DBank of
, and which said transfer then purported to
be made by one J. N. with intent thereby then to
defraud, against the form of the Statute in such case
made and provided, and against the peace of Qur Lady
the Queen, her crown aund dignity.

{#nd Count.)—. .. . ... did offer, utter, dispose of,
and put off, a certain other forged transfer of a certain
share and interest of, and in certain other stock and
annuities, to wit ......c.o.n. which said last men-
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tioned stock and annuifies were then transferable at
the Bank of , and which said last mentioned transfer
purported to be made by one J. N., with intent thereby
then to defraud, he the said A. B., at the time he so ut-
tered the said last mentioned forged transfer of the said
share and annuity, well knowing the same to be forged,
against the form............—Archbold, 590,

Indictment for forging and uttering a power of attorney
to sell out stock.—_ .. .. That A.B.on...... feloniously
did forge a certain power of atforney to transfer a cer-
tain share and interest in certain stock and annuities
which were then transferable at the Bank of—-—, which
said forged power of atforney is as follows, that is to say
(here set it ouf) with intent thereby then to defraud,
againstthe form.__.__. (2nd Count.) .____. feloniously
did offer, utter, dispose of and put off, a certain other
forged power of attorney, purporting to be a power of
attorney to transfer a certain share and inferest of the
said J, N. in certain stock and annuities which were then
{ransferable at the Bank of- , b0 wit,. .. ... with in-
tent thereby then to defraud, he the said A. B. then well
knowing the said last mentioned power of attorney to be
forged, against the form.. ... (8rd Count.) ......felo-
niously did demand and endeavour to have a certain
share and interest of the said J. N. in certain stock and
annuities, which were then transferable at the Bank of
— towit . ...unnn.n transferred, in the books of
the said Bank of———, by virtue of a certain other forged
power of attorney, purporting to be & power of attorney,
to transfer the said share and interest of the said J. N.
in the said stock and annuities so transferable as aforesaid,
with intent thereby then to defraud, he the said A. B,
at the time he so demanded and endeavoured to have the
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said share and interest {ransferred as aforesaid, well
knowing the said last mentioned power of attorney to be
forged, against the form. ... .. —Archbold, 590.

Upon the frial of any indictment for any offence
uader this section, the jury may, if the evidence warrants
it, under sect. 49 of the Procedure Act of 1869, convict
the prisoner of an attempt to commit the same,-—2 Rus-
sell, 865.

PERSONATING OWNER OF STOCK, WITH INTENT, &C.

Sect. 6.—Whosoever falsely and deceitfully person-
ates any owner of any share, or interest of or in any
stock, annuity or other public fund, which now is, or here-
after may be transferable in any of the books of the
Dominion of Canada, or of any one of the Provinces of
Quebec, Ontario, Nova Scotia, or New Brunswick, or of
any bank at which the same may be transferable, or any
owner of any share, or interest of or in the capital stock
of any body corporate, company or society which now
is, or hereafter may be established by charter, or by,
under, or by virtue of any Aet of Parliament of the
United Kingdom, or of any of the late Provinces of Upper
Canada, Lower Canada, or Canada, or of the Dominion
of Canada, or by any Act of the Legislature of any one of
the Provinces of Ontario, Quebec, Nova Scotia, or New
Brunswick, or of any claim for a grant of land from the
Crown in Canada, or for any scrip or other payment or
allowance in liew of such grant of land, or any owner of
any dividend or money payable in respect of any such
share or interest as aforesaid, and thereby transfers or
endeavours to transfer any share or interest belonging to
any such owner, or thereby receives or endeavours to re-
ceive any money due to any such owner, or fo obtain any
such grant of land, or such scrip or allowance tn liew there-
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of, as aforesaid, as if such offender were the true and
lawful owner, is guilty of felony, and shall be liable to
be imprisoned in the Penitentiary for life, or for any term
not less than two years, or to beimprisoned in any other
gaol or place of confinement for any term less than two
years, with or without hard labour, and with or without
golitary confinement.—24-25 Vict. ch. 98, s. 8, Imp.

The words in Italics are not in the English Act; they
extend the clause to land claims, serips, &o.

As fo surefies for the peace in felonies under this Act,
see post, sect. 68,

As to solitary confinement, see sect. 94 of the Proce-
dure Act of 1869.

Indictment.—.......... feloniously did, falsely and
deceitfully personate one J, N., the said J. N, then being
the owner of a certain share and interest in certain stock
and aunuities, which were then transferable at the Bank
of , to wit, (state the amount and nafure of the
stock); and that the said A. B. thereby did then trans-
fer the said share and interest of the said J. N. in the
said stock annuities, as if he, the said A. B, were then
the true and lawful owner thereof, against the form
........... -—Archbold, 614.

Upon the trial of any indictment for any offence under
this section, the jury may, if the evidence warrants it,
‘under sect. 49 of the Procedure Act of 1869, convict
‘the prisoner of an attempt to commit the same.—2 Rus-
sel, 865.

FORGING ATTESTATION-TO POWER OF ATTORNEY FOR
TRANSFER OF 8TOCK, &C., &C., &C.

Sect. 7.— Whosoever forges any name, handwrit-
ing or signature, purporting to be the name, handwrit-
ing or signature of a witness attesting the execution

74 THE CRIMINAL RTATUTE LAW.

of any power of attorney or other authority to trans-
fer any share or interest of or in any such stock, an-
nuity, public fund, or capital stock, or gramt of land
or serip, or allowance in licu thereof, as in either of the last
two preceding sections mentioned, or to receive any
dividend or money payable in respect of any such share
or intercst, or offers, utters, disposes of, or puts off any
such power of attorney or other authority, with any such
forged name, handwriting or signature thereor, knowing
the sume to be forged, is guilty of felony, and shall be
lable to be imprisoned in the Penitentiary for any term
not exceeding seven years and not less than two years,
or to be imprisoned in any other gaol or place ot
confinement for any term less than two years, with or
without hard labour, and with or without solitary con-
finement.—24-25 Vict., ch. 98, 5. 4. Imp.

The words in Ifalics are not in the English Act;
they correspond with those inserted in the last two pre-
ceding sections.

As to sureties for the peace in felonies under this Act,
see post sect. 58, '

As to solitary confinement, see sect. 94 of the Proce-
dure Act of 1869.

See general remarks on forgery.

Indictment.—_ .. _ . feloniously did forge a certain
name, handwriting and signature, as and purporting to be
the name, handwriting and signature of one. ... .. ,asand
purporting to be a witness attesting the execution of a
certain power of attorney to transfor a certain share and
interest of one J. N. in certain stock and annuities which
were then transferable at the Bank of— sto wit,
(here state the amount and: nature of the stock), against
the form........ (2nd Count.) ........ did ufter,
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dispose of and put off a certain other forged power of
attorney to transfer a certain share and interest of the
said J. N. in certain stock and annuities which were
then transferable at the Bank of , to wit,. ...
with the name, handwriting and signature of the said
forged on the said last mentioned power of attor-
ney, as an attesting witness to the execution thereof,
he the said (defendant,) at the time he so’ offered,
uttered, disposed of and put off the same, well knowing

the said name and handwriting, purporting to be the

name and handwriting of the said thereon, as
attesting witness thereof as aforesaid, to be forged,
against the form..... ... —Archbold, 593.

TUpon the trial of any indictment for any offence under
this section, the jury may, if the evidence warrants it,
under sect. 49 of the Procedure Act of 1869, convict the
prisoner of an attempt to commit the same.-— 2 Rus-
sell, 865,

MAEING FALSE ENTRIES OF STOCK, ETC., ETC., ETC.

Sect. 8.— Whosoever wilfully makes any false entry
in, or wilfully alters any word or figure in any of the
books of the account kept by the Government of Canada,
or of any one of the Provinces of Ontario, Quebec, Nova
Scotia, or New Brunswick, or of any bank at which any
of the books of account of the Government of Canada,
or of either of the Provinces of Ontario, Quebee, Nova
Scotia or New Brunswick are kept, in which books the
accounts of the owners of any stock, anunuities or other
public funds, which now are or hereafter may be trans-
ferable in sueh books, are entered and kept, or in any
manner wilfully falsifies any of the accounts of any of
such owners in any of the said books, with intent, in any
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of the cases aforesaid, to defraud, or wilfully makes any
transfer of any share or interest of or in any stock, annui-
ty or other public fund which now is or hereafter may

be transferable as aforesaid, in the name of any person -~

not being the true and lawful owner of such share or
interest, with intent to defraud, is guilty of felony, and
shall be Hable to imprisonment in the - Penitentiary for
life, or for any term not less than two years, or to be im-
prisoned in any other gaol or place of confinement for
any term less than two years, with or without hard labour,
and with or without solitary confinement.—24-25 Viet.,
¢h. 98, 8. 5. Imp.

As to sureties for the peace in felonies under this Act,
see post, sect. 58.

As to solitary confinement, see sect. 94, of the Proce-
dure Act of 1869,

Sce general remarks on forgery.

Indictment for making false entries of stock.—. ...
.......... felonioualy did wilfully alter certain words
and figures, that is to say (here sef out the words and
Sigures as they were before the alteration) in a certain book
of account kept by , in which said book the
accounts of the ownersof certain stock, annuities and
other public funds, to wit, the (state the stock) which
were then transferable at were then kept and
entered, by (set out the alteration and the state of the
account or item when so altered) with intent thereby
then to defraud; against the form....— Archbold, 592.

Indictment for making a transfer of stockin the name
of a person not the owner.—. .. feloniously did wil-
fully make a transfer of a certain share and intcrest of
and in certatn stock and annuities, which were then

kY
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transferable at the Bank of ——— to wit, the share and
interest of , in the (state the amount and

nature of the stock), in the name of one C. D., he the

gald C. D., not being then the true and lawful owner of
the said share and interest of and in the said stock and
annuities, or any part thereof, with intent thereby then
to defraud, against the form. .......—Axchbold, 592.

Upon the trial of any indietment for any offence under
this section, the jury may, if the evidence warrants it,
under sect. 49 of the Procedure Act of 1869, convict
the prisoner of an attempt to commit the same—2 Rus-
sell, 865.

CLERKS MAKING OUT FALSE DIVIDEND, WARRANTS, ETC.

Sect. 9.—Whosoever being a clerk, officer or gervant
of, or other person employed or entrusted by the Gov-
ernment of Canada, or of any one of the Provinces of
Ontario, Quebee, Nova Scotia, or New Brunswick, or
being a elerk, or officer, or servant of, or other person
employed or entrusted by any bank in which any of such
books and accounts as are mentioned in the next prece-
ding section, are kept, knowingly makes out, or delivers
any dividend, warrant, or. warrant for’ payment of any
annuity, interest or money payable as aforesaid, for a
greater or less amount than the person on whose behalf
such warrant is made out is entitled to, with intent to
defraud, is guilty of felony, and shall be liable to be im-
prisoned in the Penitentiary for any term not exceeding
seven years, and not less than two years, or to be impri-
soned in any other gaol or place of confinement for any
term less than two years, with or without hard labour,
and with or without selitary confinement.--21-25 Vict.
ch. 98, s, 6, Imp.
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As to sureties for the peace in felonies under this Act,
see post, sect. 58. _

As to solitary confinement, see seet- 94 of the Proce-
dure Act of 1869,

Indictment.—. . ... ... then being a clerk of y
and employed and entrusted by the said , felon-
jously did knowingly make out and deliver to one J. N.
a certain dividend warrant for a greater amount than the
gaid J. N. was then entitled to, to wit, for the sum of
five hundred pounds: whereas, in truth and in fact, the
said J. N. was then entitled to the sum of one hundred
pounds only ; with intentthereby then to defrand, against
theform.._...... —Archbold, 594,

Upon the trial of any indictment for any offence under
this section, the jury may, if the evidence warranis
it, under sect. 49 of the Procedure Act of 1869, convict
the prisoner of an attempt to commit the same.—2 Rus-
gel, 865.

FORGING DEBENTURES, STOCK, &C., MAKING PLATES,
PAPER, IN IMITATION OF THOSE USED POR DEBENTURES, ETC.,
[AVING SUCH PLATE, PAPER, ETC., IN POSSESSION.

Seet. 10.-—Whogoever forges or alters, or offers, utters,
disposes of, or puts off, knowing the same to he forged
or altered, any debenture or other security, issued under
the authority of any Act of the Legislatare of any one
of the late Provinces of Upper Canada, Lower Canada,
or Canada, or of the Parliament of Canada, or of the Legis-
lature of any one of the Provinces of Quebec, Ontario,
Nova Scotia or New Brunswick, or any exchequer bill or
exchequer bzond, or any Dominion or Provincial note, ot
any endorsement ov, or assignment of, any such deben-
ture, exchequer bill or exchequer bond, or other security,
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issued under the authority of any Act of the Legislature of
any one of the late Provinces of Upper Canada, Lower
Canada, or Canada, or of the Parliament of Canada, or
of the Legislature of any one of the Provinces of Quebece,
Ontario, Nova Scotia, or New Brunswick, or any coupon,
receipt or certificate for interest aceruing thereon, or any
serip in liew of land as aforesaid, with intent to defraud,
is guilty of felony, and shall be liable to be imprisoned in
the Penitentiary for life, or for any term not less than two
years, or to be imprisoned in any other gaol or place of
confinerment for any ferm less than two years, with or
without hard labour, and with or without solitary confine-
ment,—24-25 Vict., ch, 98, &. 8, Imp.

The words in Iialics are not in the English Act.

Seet. 11.—Whosoever, without lawful authority or
excuse, (the proof whereof shall lie ou the party accused)
makes, or causes, or procures to be made, or aids, or assists
in making, or knowingly has in his custody or possession,
- any frame, mould or instrument, having thevein any

words, letters, figures, marks, lines or devices, peculiar
to or appearing in the substance of any paper provided
or to be provided and used for any such debentures, ex-
chequer bills or exchequer bonds, Dominjon notes or
Provincial notes, or other securities as aforesaid, or any
machinery for working any thre:ds into the substance
of any such paper, or any such thread, and intended to
imitate such words, letters, figures, marks, lines, threads
or devices, or any plate peculiarly employed for printing
such” debentures, exchequer bills or exchequer bonds,
or such notes or other securities, or any die or seal pecu-
liarly used for preparing any such plate, or for sealing
such debentures, exchequer bills or exchequer bonds,
notes or other securities, or any plate, die or seal intended
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‘to imitate any such .plate, die or seal, as aforesaid, is

guilty of felony, and shall be liable to b.e imprisoned in
the Penitentiary for any term not exceedmg seven. years,
and not less than two years, or to be imprisoned in any
other gaol or place of confinement for any term les's than
two years, with or without hard laboqr, and with or
without solitary confinement,—24-25 Vict. ch. 98, s. 9,
Imp. .

Seet. 12.—Whosoever, without™lawful authority or
excuse, (the proof whereof shall lie on the pafrty accusled)
makes, or causes or procures to be made, or aldai;, or assists
in making any paper in the substa:nce of which appear
any words, letters, figures, marks,.llges, threads or other
devices peculiar to and appearing in the substance of any
paper provided or to be provided or used, for such deben-
tures, exchequer bills, or exchequer bonds, notes or other
securities aforesaid, or any part of such wo.rds, lctte}rs,
figures, marks, lines, threads or ot.her devwfzs, a_,nd in-
tended to imitate the same, or knowingly hasj, in hig cus-
tody or possession, any paper whatsoever, In the sub-
stance whereof appear any such words, l'ettcrs, figures,
marks, lines, threads or devices as uforesz'ud, or any part
of such words, letters, figures, llznarks, lines, threads or
other devices, and intended to imitate the same, or causes
or assists in causing any such words, le.tters, figures,
marks, lines, threads, or devices a8 afore:sazd, or any part
of such words, letters, figures, marks, lines, threads and
other devices, and intended to imitate the same, to appear
in the substance of any paper whatever, or tak‘es, or assists
in taking, an impression of any suc}.l plza.te3 die or s.ea-],f ais
in the last preceding section 'men’?loned, is guilty 0%' el-
ony, and shall be liable to be 1n:1pnsoned in the Peglten;
tiary for any term not exceeding seven years, and no
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less than two years, or to be imprisoned in any other

gaol or. place of conﬁnement for any term nof less than..
two. years, with or w1th011t hard labour, and with or.
w1’p]:;0_pt_ solitary . confinement, ~= 24-25 Vict., . ch, 93, 3.

10, Imp.
The word “not” making the imprisonment in any gaol,

other than the Penitentiary, for a term nof less than two -

years, has undoubtedly: beeun inserted here by a typo-
graphieal error. But the consequences of such efrors are
grave.

Sect. 13. -T—Whosoever, without lawful authority or.

excuse, the proof whereof shall lié on the party accused,

pm(_:_hases,_or receives, or knowingly has in his custody
or possession, any paper manufactured and provided by
or under the directions of the Government of Canada, or
of any one of the Provinces of' Ontario, Quebec, Nova

Scotia or New DBrunswick, for the purpose of bzing.

used as such debentares, e\chequer bills, or exchequer
bonds, notes or other securities as aforesaid, before such
paper has been duly stamped, signed and issued for public
use, or any such plate, die or seal, as in the two last
preceding sections mentioned, is guilty of a misdemeanor,
and shall be liable to be imprisoned in any gaol or place
of confinement other than a Penitentiary for any term
less than two years, with or without hard labour.-~24-25
Vict., eh. 98, 5. 11, Imp.

As to sureties for the peace in felonies, and fine and
surcties for the peace, in misdemeanors under this. Act,
see post, sect. 58,

As to solifary, confinement, see sect..94.of the Proce-
dure Act of 1869. -

-_Se'e' post, sect, 52, as to what constitutes a criminal: -

possession under this Act.
¥
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Upon the trial of any indietment for any offence under
these sections, the jury may, if the evidence warrants it,
under'sect. 49 of the Procedure Act of 1869, convict the
prisoner of an-aftempt to ‘commit the same. 2 Russell,
939. -

See "general ‘remarks on’ forgery, a.nd general form
of indictment. :

AS TO FORGING STAMPS,

Sect . 14.—Whosoever forges, counterfeits or imi-
tates, or progures to be forged, counterfeited or imitated
any stamp or stamped paper, issued or authorized to be
used by any Act of the Parliament of Canada, or of the
Legislature of any of the Provinces of Quebee, Ontario,
Nova Scotia or New Brunswick, by means whercof any
duty thereby imposed may be paid, or any part or por-
tion of any such stamp, or knowingly uses, offers, sclls
or exposes to sale, any such forged, counterfeited, or imit-
ated stamp, or emgraves, cuts, sinks or makes, any
plate, die or other thing whereby to make or imitate
such stamp or any part or portion thereof, except by
permission of any officer or person, who, being duly
authorized in that bebhalf by the Government of Canada
or of any of the Provinces aforesaid, may lawfully grant
such permission, or has possession of any such plate,
die or other thing, without such permission, or, without

" such permission, uses or has possession of any such plate,

die or thing lawfully engraved, cut or made, or tears off
or removes from any instrument, on which a duty is pay-
able, any stamp by which such duty has been wholly or
in part paid, or removes from any such stamp any writing
or mark indicating that it has been used for or towards

the payment of any such duty, is guilty of felony, and

shall be liable to be imprisoned in the Penitentiary for
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any term not exeeeding twenty-one years, and not less

than two years, or in any other gaol or place of confine-
ment for any term less than two years, with or without

hard labour, and with or without soltary confinement.——
32-33 Vict., ch. 49, s. 8, Imp, ; 33-34 Vict., ch. 98, Imp.
and various Statutes clted in. 2 Russell, 878 See 31
Viet., ch, 71, sect. 2, (of Canada).

Also see 31 Viet., ch. 9, sections 13 and 16, as to for-

gery of stampsfor promlssory notes, and 31 Vlct ch. 10,

sect, 77, par. 8,72s to forgery of postage stamps.-—-As
te larceny of stamps, see 35 Vict., ch. 33, post.

As to sureties for the peace in felonies under this Act,
see post, sect, 58,

As to solitary confinement, see sect. 94 of the Iroce-
dure Act of 1569.

As to what is a criminal possession under this Act,
see post, sect. 52,

See R. vs, Collicott, R. & R. 212, and R. vs. Field,
1 Leach, 283,-—See general remarks on forgery, and form
of indictment under sect. 1.—As under sect. 1, the words
“ with intent to defraud ” are not necessary in the indict-
ment, since the Statute' does not contain them. See Reg.

vs. Aspin, 12 Cox 391, aud remarks under sects. 42
and 36.

It was held in R. vs. Oﬂ'den, 6C. & D. 631, under a
similar Std,tute, that a fraudulent intent was not necessary,
but in a case of Reg. vs. Aliday, 8 C. & . 136, Lord
Abinger, ruled the contrary: ‘ The Act of Purliament,
he said, does not say that an inteut to deceive or defraud
is essential to constitute this offence, bub it is a serious

question whether a person doing this thing innocently,

and intending to pay the stamp duty is liable to be
transported. I am of opinion, and I hope I shall not be
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found to be wrong, that to constitute this offence, there
must be a guilty mind It is a maxim older than the law
of England that. a man is not gu]lty unless his mmd
be guilfy”. _ S -

_This :opinion is not everywhere followed. Though
Lord Abinger seems to hold to it; as, in another case, Reg.
vs:Page, 8.C. & P. 122, —(see rem_arks under sect. 11 of tke
Coin Act),-—thislearn2d Judge held; upon the same prin--
ciple, that giving counterfeit coin in charity, knowing it
to be such, is not erimimal, though 1n the Statute there
are no words with respect to defranding, But this is over-
ruled, as stated by Baron Aldersen, in Rag. va. Ion, 2
Den. 484; and Greaves well remarks (on Reg. vs.
Page): “ Asexgry person is taken to intend the probable
consequence of his-act, and as the probable consequeuce
of giving a piece of bad money to a beggar is that that
beggar will passit to some one else, and thereby defraud
that person, quare, whether this case rests upon satisfac-
tory grounds 3 In any case a party may not be defrauded
by taking base coiu, as he may pas§ it again, but still the
probability is that be will be defrauded, and that is suffi-
cient.”—1 Russell, 126, note Z,

And are there not cuses, where a party, Teceiving
a counterfeited coin or a fulse note, not only may
not be defrauded, but will cerfainly not be defrauded
As for example, suppose that daring "an election,
any one_buys an' elector’s vote, and pays it with a
forged bill,—is the uttering of this bill, with guilty -
knowledge, ot criminal§ Yet the whole bargain is
a nullity : .the seller has no nght to sell; the buyer
‘has no right to buy; if he buys, and does not pay,
the seller has no legal or equitable claim against hum,
though ke may have fulfilled his part of the bargain.
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If the. buyer does not pay, he does not defraud the
seller ; he cannot defraud him, since he does not owe him
anythmg, it then, cannot be said that he defrauds him in
giving him, in payment, & forged nete. Why see
in this a fraud, and no fraud in -giving a counterfeit
note, in charity, to a’ beggar? Nothing is due to this
beggat, and he is not'défrauded of anything by receiving
this forged bill, mor is this elector, who Lassold his vote,
defranded of anythlug, since nothing was due to him:
they are both deceived but not defrauded. In the gene-
ral remarks, on forgery, ante, an opinion was expressed
thatforgery would be better describedas ¢ a false making
with the intent to deftaud or deceive,” and such cases as
the above seem to demdnstrate the necessity of a codifi-
eation of our criminal laws. And, when the Statute
makes no meution of the intention, does it not make the
Act prohibited a crime in itself, apart of the intention ?
Of course, it is amaxim of our law that ¢ actus non facit
reum wnisi mens sit vea” or, as sald in other words, by
Starkie, 1 Cr., pl. 17?, that, “to render a party eriminally
responsible, a vicious w111 must concur with a wrongful
act.” “But,” continues Starkie, “though it be universally
true, that a man cannot become a eriminal unless his
mind be in fault, it is not so general a rule that the
guilty intention must be averred upou-the face of the
indictment.” And then, for example, does not the man
who forges a stamp, or, scienfer, utters it, do wilfully an
unlawful act? Does not the law say that this wct, by
itself, is criminal? Has Parliament not got the right to
say : “The forging, fulse-making & stunp, or knowingly
attering it, is a felony, by itself, whether the person who
does it means wrong, or whether he means right, or whe-
ther he mieans nothing at all3” And thls is exactly
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what 1t has said with regard to stamps, the Great
Seal, records of the Courts of Justice, &c. It has
said of these: ‘they shall be sacred, inviolable: you
sh‘dl 1oy defd.ce them, imitate them, falsify, or alter them
in any. way or manner whatsoever, and if you do, you
will be a felon.” And to show that, as regards these
documents, the intent to defraud was not to be-a material
element of the offence, it has expressly, in all the other
clauses of the Statute, where it did require this intent to-
make the act criminal, inserted the words ¢ with intent
to defraud,” and left them out in the clause concerning
the said stamps, Great Secal, Court records, &c.—And
no oue, would be. prepared to. say, that the maxim ¢ la
[fin justifie les moyens,” has found its introduction into
the English Criwrinal Law ; and that, forinstauce, a clerk
of a Coutt of justice isnot gnilty of a criminal act, if he
alters. a record, provided that the alteration is doue

with a good infent, and to put the record, as he thinks, it
ought, to be, and shou]d:, in fact, be. ﬂIs it not better to
say that in such cases; the gullty mind, the evil intent,

. the mens rea consist in the wilkul disobedience to a

positive law, in the rebellious infraction of the enactments.
of the legislative authority ¥

Againstthe preceding remarks, it must be said thatBishop,
1 Cr. L. 345, and 2 Cr. L., 607, cites these fwo cases, Reg,
vs. Allday, and Reg. vs. Puge, and apparently approves-of
the judgments given in them; but Baron Alderson’s
remarks orr Reg. vs. Page, in Reg. vs: Ton, do not
appear to- have been noticed in Bishop’s Tearned books.
At the same time; it may be mentioned that in his 1
Cr. Procedure, after remarking, par. 521, that the ad-
judged:law, on this question, scems to be not quite con--
sistent with. the: general doctrine, and not quite clear and!
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uniform in itself, this distinguished author says, in a foot
note, to par. 522 * Now, iu this complication of things,
where also practice has run on without decision, and
then decision has procceded without much reference to
the principles adheung i the law, it {s.not surprising
that, on this question of allegmg the mtent Jegal results
hwe been reached, not a.ltogethu halmomous with one
auocther, and not unlformly cotrect in principle. Smll as
this is a practical question, the pmctlca.l good sense of
tthudnes has prevented any great inconvenience attend-
ing this condition of things.” o

See remarks by Greaves, on Reg. vs. Hodgson, under
- general remarks on forgery, ante, page 45,

AS TO FORGING BANK NOTES, ETC., ETC., ETC.

SEct. 15.— Whosoever forges or alters, or offers, utters,
disposes of, or puts off, knowing the same to be foreed
or altered, any note or bill of exchange of uny body cor-
porate, company, or persom, carrying on the business
of bankers, commonly callul a bank note, a bank bill of
exchange, or a bank post bill, or any endorsement on vt
assignment of any bank note, bank: bill of exchange, or
bauk post bill, with intent to defrand, is guilty of fuluny,
and shall he lmble to be imprisoned in the Penitentinry
for Life, er for any term not less than two years, or to be
lmpumm,d i any other gaol or place of confinement for
any term less than two years, with or without hard lu-
bour, and with or without solitary confinernent.—24-25
Viet., ch. 98, s. 12, Tmp.

As to suretics for the peace in felonies under this Act,

see post, sect. 58,

- As to solitary confinement, see sect, 94 of the PH}( o=
dure Act of 1869,

-note of ‘the Bank “of

“the Bank of
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Indictmentam_ - _ - . feloniously - did forge a certain
.commonly “called 2 bank-
note, for the payment of ten dollars, with intent thereby
then to defroud, agninst the form _ .. ...

(2nd Count.) And the jurors aforesaid, upon their oath

*aforesaid, do furthier present, that the said J. S. afterwards,
“to wit, onthe day and year aforesaid, feloniously did offer,

‘utter, dxspose of and put off & certain other forged note of
commonly called a bank-note, for the
payment of ten dollars with intent thereby then to defrand,

—he the said J. 8. at the time he so offered, uttered, dis-

~ posed of and put off the said last mentloned forged note

as aforesaid, then and -there well knowing the same to
be forged, against thefgrm. ... Archbold, 573.

Tt is unnecessary to set out the forged instrament : it is
sufficient to describe it by any name or designation ‘hy
which it is usually known, or by its purport.— Section
49, post, and sect. 24 of the Procedure Act of 1369.

An indictment need not state, in the counts for utter-
ing, to whom the note was disposed of —Rex. vs. Holdea,
R. & R. 154 ;.2 Leach, 1019. The intent to defraud
any particular person nced not be alleged or proved.—
Sect. 51, post.

Under the counts for uttering, evidence may be given
that the defendant offered or tendered the note in payment,
or that he actually passed it, or otherwise disposed of it
to another person. Where it appeared that the defen-
dant sold 'a forged note to an agent employed by the

‘Bank to procure it from him, the judges held this to he

within the Act, although it was objected that the Pri-
soner had been solicited to commit the act proved against
him, by the Bank themselves, by means of their -agents.
—R. vs. Holden, ubi supra. So where A. gave B. a forged
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‘note to ﬁﬁss"'fbr him, and p_p(')n 'E_.’s tendering it in pay-
ment of some goods, it was stopped: the majority of the
judges held, that A., by giving the note to B. was guilty of
disposing of and putting away the note, within themeaning
of the Act.—R. vs.Palmer, R. & R. 72;.R. vs. Soares, R. &
R. 25; R. vs. Stewart, R, & R. 363; and R, ys. Giles,
1 Mood. 166, where it was held, that giving a forged note
to an innocéqt:agei}t, or an accomplice, that he may pass
it, is a disposing of, and putting it away, within the
meaning of the Statute.

See general remarks on forgery, N

Upon the trial of any’indictment for any offence against
this section, the jury may, if the evidence warrants it,
under sect. 49 of the Lrocedure Act of 1869, conviet
the prisoner of an attempt to coinmit the sane.—2 Rus-
sell, 874.

PURCHASING OR HAVING YPORGED BANK NOTES, ETC.

Seet, 16.—Whosoever, without -Jawful authority or
excuse, (the proof whereof shall lie on the party accused)
purchases or receives from any other person, or has in
his custody-or ‘Possessionr any forged bank note, bank bill
of exchange, or bank post bill, or blank bank note, blank
bank bill of exchange, or blank bank post bill, knowing
the same to be forged, is guilty of felony, and shall be
liable to be imprisoned in the Penitentiary for any term
niot exceeding fourteen years and not less than two years,
or to be imprisoned in any other gael or place of con-
finement for any term less than two years, with or without
hard labor.~—24-25 Vict., ch. 98, s. 13, Imp.

As to sureties for the peace in felonies under this Aet,
sec post, scob. 58. As to what constitutes a criminal
Possession under this Act, see post, seet. 52.
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Lndictment.—The jurors for Our Lady the Queen,
upon their oath present, that A, B.on....___. .. felon-
iously and without lawful authority or exeuse, had in
his custody and possession five forged bank notes for the
payment of ten dollars each, the said A. B. then well
knowing the said several bank notes and each and every
of them respectively to be forged ; against the form of
the Statute in such case made and provided, and against
the peace of Our Lady the Queen, her Crown and dignity,
—Archbold, 596; 2 Burn’s Just. 682.

In_R. vs. Rowley, R. & R. 110, it was held, that every
uttering included having in custody and possession, and,
by some of the judges, that, without actual possession,
if the notes had been put in any place under the prison-
er’s_contro], and by his direction, it was a sufficient pos-
sesston within the Statute.—See now, sect. 52, post.

lUpon the trial of any indictment for any offence under
this section, the jury .may, if the evidence warrants it,
under sect. 49 of the™Procedure Act of 1869, convict

the prisoner of an attempt to commit the same.—2 Rus-
sell, 874. o :

AS TO MAKING PAPER AND ENGRAVING PLATES, ETC., ETC.,
FOR BANK NOTES, ETC.

Sect. 17.-—Whosoever, without lawful authority or
excuse, the proof whercof shall lie on the pal'l',y accused,
mak:es or uses or knowingly has in his custody or pos-
gession, any frame, mould or instrument, for the making
of paper used for Dominion or Provineial notes, or for
bank notes with any words used in such notes, or any
part of such words intended to resemble or pass for the
same, visible in the substance of the paper, or for the
making of paper with curved or waving bar lines, ot
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with the laying wire lines thereof in a waving or curved
shape, or with any number, sum or amount expressed in
a word or words in letters, visible in the substance of
the paper, or with any device or distinction peculiar to
and appearing in the substance of the paper used for such
notes, respectively, or makes, uses, sells, exposes to sale,
utters or disposes of, or knowingly has in his custody or
possession any paper whatsoever with any words used in
‘such notes, or any part of such words, intended to
resemble and pass for the same, visible in the substance
of the paper, or any paper with curved or waving bar
lines, or with the laying wire lines thereof in a waving
or curved shape or with any number, sum, or amount
expressed in a word or words in letters, appearing visible
in the substance of the paper, or with any device or dis-
tinction peculiar to and appearing in the substance of
‘the paper used for any such nofes respectively, or by any
art or contrivance causes any sucl words or any part of
such words, intended to restmble and pass for the same,
or any device or distinction peculiar to and appearing in
the substance of the paper used for any such notes, res-
pectively, to appear visible in the substance of any paper,
or causes the numerical sum or amount of any such note,
in 2 word or words in letters to appear visible in the
substance of the paper, whereon the same is written or
printed, is guilty of felony, and shall be liable to be
imprisoned in the Penitentiary for any term not exceed-
ing fourteen years and not less than two years, or to be
mprisoned in any other gaol or place of confinement for
any term less than two years, with or without hard
labour.—24-25 Viet., ch. 98, s. 14, Imp.
Seet. 18.—Nothing in the last preceding section con-
tained shall prevent any person fromn issuing any bill of
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_' exchange or promxssory note havmg the amount thereof ex-

pressedina pumerical figure or figures denoting the amount

. thereof in pounds or dollars, appearing Wslble in the sub-
___st‘_a.n:;t_a of the paper upon which the same is written or

printed, nor shall prevent any person from making, using

- or selling any paper having waving .or. curved lines, or
.any other devices in the nature -.of Watermarks visible in

the substanee of the paper,. not being bar lines or laying
wire lmes, prowded the same are not so contrived s to

form the ground work or texture of the paper, or to re-
_semble the waving or curved laying wire lines, or bar
lines, or the watermarks of the paper used for Dominion

notesor Provineial notes, or bank notes, as aforesaid, -24-
95 Vict. ch. 98, . 15, Imp.

Sect. 19.—Whosoever, without lawful authority or
excuse, the proof whercof shall lie on the party accused,
engraves, or in anywise makesupon any plate whatsocver,
or upon any wood, stone, orother material, any promissory
note or part of a prgmissory note, purporting to be a Do-
minion or provincial note or bank note, or to be a blank
Dominion er provincial note or bank note, or to be a
part of any Dominion or provincial note or bank note
as aforesaid, or any name, word or character, resembling
or apparently intended to resemble any subscription to
any such Dominlon or provineial note, or bank note,
as aforesaid, or uses any such plate, wood, stone, or other
Iqatéria], or any other justroment or device for the mak-

ing or printing of any such note or part of such note; or

knowingly has in his custody or possession any such
plate, wood, stone or other material, or any such instru-
ment or device, or knowingly offers, utters, disposes of
or puts off, or has in his custedy or possession any paper
upon which any blank Dominion or provincial note or
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bank note, or part of any | nnch note, or any name, word
or' character resembling” or:’ apparently intended to
resemble, any such sibscription, is made or printed, is

guilty of felony snd-shall be liable to be imprisoned in -
the Penitentiary for any term not . exceeding fourteen -
years, and not less than two years, or to be' fmprisoned -

in any other gaol or place.of confinement for any term

less than two years, with or without hard lab(')ur,"ana '

with or without selitary conﬁnement —24-25 Vtct -ch,
98, 8. 16, Imp. ' '

Sect. 20—Whosoever, without lawful authority or
excuse, the proof whereof shall lie on the party accused,
engraves or in anywise makes upon any plate whatsoover,
or upon any wood, stone or other material; any word,
number, figure, device, ‘character or ornament, the im-

pression taken from' which' resembles, or is apparently

intended to resemble any part of a Dominion or Provin-
-ciul note or bank note, or uses, or knowingly ‘has in his
custody or possession any such plate, wood, stone or
other material, or any othg instrument or device for the
imprt,ssinrr or making upon any paper or other material
any word, number, ﬁgure, character or ornament, which
resembles oris npparent]y intended to resemble any part of

any such note, as’ aforesaid; or ‘offers,’ utters, disposes of -

or puts off;, or has in his custody or possedsion any paper
or other material upon which there is an impression of
any such matteras aforesaid, is guilty of felony, and shall
be liable to be imprisoned in the Penitentiary for any

term not execeeding fourteen years, and not less than two -

years, or to be imprisoned in any other gaol or place of
confinement for any term less than two years, with or
without hard labour, and with or without solitary confi-
nement.—24-25 Vict., ch, 98, s, 17, Tmp.
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The, word ¢ knomngl‘y " before offers, &c., has been
left out, pro_ba,bly_ by a typographical error.

Sect.. 21.-——Whoszoever without lawful authority or
excuse, the proof whereof shall lic on the party accused,
makes or uses any frame, mould or instrament for the
manufacture of paper with the name or firm of any bank
or body corporate, company or person carrying on the
business of bankers appearing visible in the substance of
the paper, or knowingly has in his custody or possession
any such frame, mould or instrument, or malkes, uses,
sells or exposes to sale, utters or disposes of, or knowingly
has in his custody or possession, any paper in the sub-
stance of which the name or firm of any such bank, body
corporate, company or person appears visible, or by any
art or contrivance causes the name or firm of any such
bank, body corporate, company or person to appear
visible in the substance of the paper upon which the
sume is written or printed, is guilty of felony, and shall
be liable to be imprisoned in the Penitentiary for any
term not exceeding fourteen years and not less than two
years, or to be imprisoned in any other gaol or place of
confinement for any term less than two years, with or
without hard labour and with or without solitary confi-
nement.—=24-25 Viet., ch. 98, s. 18, Imp.

Sect. 23, Whasoever forges or allers, or offers, utlers,
disposes of or pufs of, knowing the same fo be forged
or altered, any Bill of exchange, promissory nofe, wnder-
taking or:order for payment of money, in whatever lan-
guage - or languages the same may be expressed, and
tehether the same is or i8 not under seal, purporting fo
be the bill, wofe, undertaking, or order of any foreign
prinee, or stale, or of any minister or officer in the ser-
vice of any foreign prince or state, or of any body cor-
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porate or body of the like nature constituled or recog-
nized by any foreign prince or state, or of any person or
company or persons resident in any country not under
the dominion of Her Mujesty, or whosoever, without
lawful authority or excuse, the proof whereof shall lie on
the party accused, engraves or in any. wise makes upon
any plate whatever, or upon any wood, stone or ‘other
madterial, any bill of exchange, promissory note under-

taking, or order for payment of money, or any part of .

any bill of exchange, promlssory note, undertaking or
order for payment of money, in whatsoever language the
same may ‘be expressed, and whether the same is or is
not, or is or is not intended to be, uuder seal, purporting
to be the bill, note, undertaking or order, or part of the
bill, note, undertaking or order, of auy foreign prince or
stafe, or of any minister or ofticer in the service of any
foreign prince or state, or of any body corporate or body
of the like nature, constituted or recognized by any foreign
prinee or state, or of any person or company of persons
resident in any country not under the dominion of Her
Majesty, or uses or knowingly has in his custedy or pos-

session any plate, stone, wood or other material, upon

which any such forelgn bill, note, undertuking or order,
or any part thereof, is engraved or made, or knowingly

offers, utters, dlsposes of, or puts off, or hasin his custody

Or possession any paper upon whmh any part of any such
foreign bill, note, undertaking ororder is made or printed,
is guilty of felony, and shall be liable to be imprisoned
in the Pemtentmry for any term not exceeding fourteen
years, and not Iess than two years, or to be imprisoned
in any other gaol or place of confinement for any term
less than two years, with or without hard labour, and
with or without sohtary confinement. 24-25 Viet., ch.
98, 5. 19, Imp.
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The words in 1talws are not in the English Aet they
extend the provisions of SELthIlS 25 and 26, post, to
foréign bills, notes, &c. o

As to sohtary conﬁnement ‘see sect 94 of ‘the Proce-
dure Aef. of 1869,

As to sureties for the Dpeace, in felomes under this Act,
see post, sect. 58,

As to 'what is a criminal possessmn under this Act, see
post, sect. 52. '

As to description of instruments in indictments for for-
gery, see post, sect. 49, and sect. 24 of the Procedure
Act of 1869.

As to descnptlon of instruments in 1ndlctmcnts for en-
graving, ete., ete., ete., see post, sect. 50.

As to Warrfmts to search for paper or instruments em-
ployed or intended for’ any forger Y ]llegal engmvmn- or
forged instruments, ‘see post, sect, 53,

Upon the trial of a any indictment, for ¢ 'my offenee under
these eectmns, the § jury Tnay, if the ewdence warrants it,
under séct. 49, of the Procedure Act of 1869 convict
the pnsoner ‘of an attempt to commlt the same --- 2 Rus-
sell, 874.

It was held, in Reg. vs. Brackenndge, 11 Cox. 98,
that it is an of'f'enee, under sech 16 of the Imperial Aet _
(sect 19 of our Act) felomously, and without lawful ex-
cuse, to engrave upon a plate in England a nete of a bank
in Seoﬂand or in the colonies. '

Tn Reg. vs. Keith, Dears 486, a decision was given on
what is 2 part of a bank note, but Greaves, note 6, 2 Rus-
seH 874, questions the legahty of the decision.

~ R. vs."'Warshaner, 1 Mood. 466, R. vs. Harris, and R.
vs. Ball, 1 Mood 470, are cases under a clause similar to
sect. 22, ante, a8 to fOI‘B]U'll bills and notes.”
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In Reg. vs. Hannon, 2 Mood. 77, the having, in Eng-
land, in possession, & plate upon -which was engraved a

note. of the Bank of :Upper ‘Canada, was declared to be .

within the then existing Statute.

In Reg. vs. Rinaldi, L. and C. 330, it was held,
that the -taking of a “positive” impression of a
note on glass by means of the phoi:ographic prccess is
(sect. 22, ante, of o_ur stat_ute) a.lthough the unpr_esmon B0
taken is evanescent, and although it cannot be priated, or
engraved from until it has been converted into a “npega-
tive.” The report of this case gives at full length a copy
of the indictment therein.

If several concur in employing another to make a
forged instrument, knowing its nature, they are all guilty
of the forgery; Reg. vs. Mazeau, 9 .C, and P. 674,
and 31 Viet,, ch.' 72, sect. -1,- of our Statutes.

" A8 TO FORGING DEEDS, BONDS, ETC.

* “Sect. 23.—Whosoever, with intent to defraud, forges
or’ alters, or_offers, utters, dlsposes of, or puts off, know-
ing the ‘same to be ‘forged or altered, any deed: or any
bond, or writing ¢bligatory, or any asmgnment at Taw. or
in -equity, of ‘any such borid or writing obligatory, or
- forges any name, handwriting or signature. purporting to
be the name, handwritfing or signature, of a witness
aftesting the execution of any deed, bond or writing obli-
gatory, or offers, utters, disposes of, or putsoff, any deed,
bond, or writing - obligatory, ‘having thereon any such
forged name, handwriting or signature, knowing the same
to be forged is guilty -of felony, and ghall be'liable to be
imprisoned in ‘the Penitentiary for :life, or for any term
not less than ‘two years, or t6 be imprisoned in any-other
G
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gaol or place of confinement for any term less than two
years, with or without hard labour, and with or without
solitary confinement, — 24-25 Vict,, ch. 98, &. 20, Imp.
As to sureties for the peace, in felonies under this Act,
see post, sect. 58.
As to- solitary confinement, see sect 94 of the Proce-
dure Act of 1869.

- Indictment.—_ .o oenn. .. a cerfain bond and writing
obligatory feloniously did forge, with intent thereby then
to defraud, agamst the form......

- (2nd Count) ...... that the said J. S, afterwards, to
wit, on the day and year aforesaid, feloniousty did offer,
utter, dispose of and put off, a certain other forged bond
and writing obligatory, with intent thereby then to de-
fraud,—he the said J. 8. at the time he so offered, uttered,
dlsposed of and put off the said last-mentioned forged
bond and - writing obligatory as aforesaid, well knowing
the same to be forged, against the form...... Archbold
576. '

A power of attorney is a deed within the meaning of
2 Geo. 2, ch. 25, and forging a deed is within this
Statute, though there may have been subsequent direc-
tory provisions by Statute, that instruments for the pur-
pose of such forged deed shall be ina particular form,
or shall comply with certain requisites, and the forged

deed is not in that form, or does not comply with those
requisites. R. vs. Lyons, R. & R. 255, And a power
of attorney to transfer government stock was holden to
be 3, deed under the repealed Statutes.-R. vs. Fauntleroy,
1. Monﬁ 62; but the forging of such a power of attorney
is now, pronded for by sect. 5, ante.

R. made an- eqmtable deposit, of title deeds with G.
for £750, and afterwards assigned all his property to B.
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forthe benefit of his* creditors. R. and kis assignee; B.
then, for an additional advance, conveyed to G the free-
hold. of the property to which the deeds deposited related.
After this, the prisoner R. executed a deed of assignment

to the other prisoner of a large part of the land so con- -

veved to G. for a long term of years; but this deed was
falsely antedated before the comveyance by R. and B. to
G-, and upon this deed, the prisoners resisted G.’s title to
possession of this part of the land. Held that this deed
so antedated for the purpose of defranding &, amounted
to forgery, and that a man may be guilty of forgery by
making a false deed in his own name.—Reg. vs. Ritson,
11 Cox, 352,

Letters of orders issued by a bishop, certifying that so
aund so has been admitted into the holy orders, is not a
deed within this section, and a forgery of such letters is
not within this statute, but a misdemeanor at common
law.—Reg. vs. Morton, 12 Cox, 456,

Upon any indictment, for any offence under this sec-

“tion, the jury may, if the evidence warrants it, under
sect. 49 of the Procedure Agt of 1869, conviet the pri-
soner of an aitempt to commit the same. .

ULIHAS TO PORGING WILLS., © . i

Sect. 24.—Whosoever, with intent to defraud, forges or
alters, or offers, utters, disposes of, or puts cff; knowing
the same to be forged or altered, any will, testament, co-
dicil, or testamentary instrument, is guilty of felony, and
shall be liable to be imprisoned in thé Penitentiary for
life or for any term not less than two years, or to be im-
prisoned in any other gaol or place of confinement for
any term less than two years, with or without hard la-
bour, and with or without solitary confinement.—24-25
Vict., ch. 98, s. 21, Imp.

-\)
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As to sureties for the peace in felonies under this Act,
see post, séct. 68, |

AI;' t-'(; ‘solitary ‘confinement, see sect. 94 ‘of the Proce-
dure Act of 1869,

Tnddictment. — «ccua-v feloniously did forge a- cer-
t4in will and testamént purporting to be the last will and
testament of ofie .- with intetit theveby then to de-
fraud, ‘against the form ...... (2nd Count)) ...... did
ot utter . - ... (s in'the last ‘precedent.)...... —

? .

Archbold, 575. | .
A%"(]}f‘]:le 'jlidg'es were equally divided upon the question
swhether in the “absence of the existence of some person
who could have been defrauded by the forged will, a
ount for forging it with intent to defraud a person or
@éfs‘ons unknown ecould be supported.—R. vs. Tylney, 1
Den. 318. C _

‘Soo post, sect, 56. R

Forgery, may be cotmitted by the false making of the
will f a living person; or of 'a non-existing person.—R.
vs. Murphy, 2 East P. C. 9495 K. vs. Sterling, 1 Leach,
117 ; R vs. Coogan, 1 Leach, 449; R. vs. Avery, 8 C
& P.’ 596, So, though it be signed by the wrong chris-
iian name of the person whose will it purports to be.—R.
vs. Fitzgerald, 1 Leach, 20. .

Upon the trial of any jndictment for any offence unrl_er
this section, the jury may, if the -evidence Wﬂ,lTE}:HtS it,
under sect. 49 of the Procedure Act of 1889, convict the
pﬁsdﬁer of an attempt to commit the same.

FORGING BILLS OF EXCHANGE OR PROMISSORY xom:s.
“Seot. 5. WHosoever forges or alters, or offers, utlers,

disposes o, or Piits ‘off, knowing the same to De forged
or altered, any bill of exchange, or any acceptance, in-
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dorsement, or assignment of “any. bill of exchange, or. any
promissory note for the payment of money, or any in-
dorsement on or assignment of -any such promis (promis-
sory) note, with intent to defraud, ia guilty of felony, and
shall be liable to be imprisoned in the ‘Penitentiary for
life or for any term not less than two years, or to be im-
prisoned in any other gaol or place of confinement for
any term less than two. years, with or without hard la-
bour, and with or without solitary confinement.— 24-25
Vict., ch. 98; s. 22, Imp.

As to sureties for the peace in felonies under this-Act,
see post, sect. 58. '

As to solifary confinement, seée sact. 94 of the Proce-
dure Act of 1869,

Indictment. — ... _.. a certain bill of exchange fe-
loniously did forge, with intent thereby then to defraud;
against the form .. ___ (2nd Count) ... __. did offer,
utter ... as form under sect. 23.—If the acceptance
be also forged, add counts for it, as follows. (3rd Count.}
-+~ ~--that the said J. 8. afterwards, to wit, on the day
and year last aforesaid, having in his custody and posyes-
sion a certain other bill of exchange, feloniously did forge
on the said last mentioned bill of exchange, an accep-
tance of the said last mentioned bill of exchange, which
sald forged acceptance is as follows, thatis to say : (sef; it
out verbatim} with intent thereby then to defraud, against
the form ........ (4th Count.) «v=es--. that the
said J. 8. afterwards, to wit, on the year and day last
aforesaid, having in his eustody and possession a certain
other bill of exchange, on which said last mentioned bill
of exchange was then written & certain forged acceptance
of the said last mentioned bill of exchange, which said

forged acceptance.of the said last mentioned bill of ex-
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change is as follows, that is to say : (set it out verbatim,}
a

he, the said J. 8:-on the day and. year last aforesaid, felo-
‘he, .

piously: did offer; uiter, - dispose of. and.}_):ut off Fhe said
forgediacdéptaﬁt:e' of the said last mentioned bill of ex-

change, with intent thereby then to defraud, he the said

7. 8. at the iime he so offered, uttered, "djﬂ.posed of and
put; off the said forged acceptance of the sa'ud last men-
tioned bill of exchange well knowing ihe said flcceptanci
to be forged, against the form LTS If an m]dogs.emer
be also forged, add counts for i as follows (5t.1r ount)
_ that the said J. S. afterwards, to :;flt, 0;1 til:
------- -ear last aforesaid, having in his custo y wnd pos-
ggg;iiida};;:tain other bill of exchange, felonm.uslyf did
forze on the back of the said last mel?tlo}led b]]lho .ex-
ch;nge, a certain indorsement of .t}}e said bill of Ec a_ug:,5
which said forged indorsement Is as follows, t att 1sd ;o
say: (set it out verbatim) with intent thgreby then oth;;
fraud, against the form ... ... " (6th Count.) .. ...

the said J. 8. afterwards, to wit, on the day fmd year
last aforesaid, having in his custody aqd possesmo‘n‘]a (-,e‘z.'(i
tain-other bill of exchange, on the back of Whl.(, 1 sai
last mentioned bill of exchange was then v'mttén}b ‘ E
certain forged indorsement of the sa.ld Tast men\h‘a'nf1 ‘ i
of exchange, which said last mentmne&. .forg.ed 1n? 0‘1?; se;
ment is as follows, that is to say: (set it eut ve:; Jaf,‘ ;u
he, the said J. 8. on the day and year last aforesalh, o UC-I
niously did offer, utter, dispose of, and put ._oﬁ'l tte smlﬁ
last mentioned forged indorsement of the said Jlast mer

tioned bill of exchange, with intent therehy then to de-

fraud,—he the said J. S. at the time he so .qﬁi_ared, utterfed',
dislab;ed of and put off the said last menifloned forged in-
dorsement of the said last mentioned bill .of exclmrfgcf:
well knowing the said indorsement to be forged, agains
the form . _......
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" From the above precedent, an indictment may readily
be framed for forging and uttering a promissory note,
merely substituting for the words ¢bill of exchange”
the words * promissory note for the payment of money ”
and omitting, of course, the counts as fo the acceptan-
ce.—Archbold, 577,

A bill payable ten days after sight, purporting to have
been drawn upon the Commissioners of the Navy, by a
lieutenant, for the amount of certain pay due to him,
has been holden to be a bill of exchange. R. vs. Chis-
holm. R. & R. 297,—so0 a note, promising topay A. &
B., ¢ stewardesses” of a certain benefit society, or thelr
“guceessors ” a certain sum of money on demand, has
been holden to be a promissory note : within the mean-
ing of the Act, it is not necessary that the note should be
negotiable.—R. vs. Box, R, & R. 300.  An instrument
drawn by A on B, requiring him to pay to the adminis-
trators of C a certain sum, at a certain time ¢ without
acceptance,” is a bill of exchange.—R. vs. Kinnear, 2
M. & Rob. 117. 8o, though there be no person named
_ as drawee, the defendant may be indicted for uttering a
fforged acceptance on a bill of exchange —R. vs. Hawkes,
9 Mood. 60. For the act of putting the acceptance is a
sort of estoppel to say it was not a bill of exchange, but,
without acceptance, this instrument is not a bill of ex-
change.—R. va. Curry, 2 Mood. 218,

In Reg. vs. Mopsey, 11 Cox, 143, the acceptance to
what purported to be a bill of exchzmge was forged, but
at-the time it was so forged, the document had not been
" signed by the drawer, and it was held that, in conse-
quence, the document was not a bill of exchange._ And
a document in the ordinary form of a bill of exchange,
but requiring the drawee to pay to his own order, and

“
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purporting to be indorsed by the drawer, and accepted

by the drawer, cannot, in an indictment for forgery
or uttering, be treated as a bill of exchange.~R. vs. Bart-

‘lett,-2-M. & Rob. 262, - But an instrument payable to

the- order of A, and directed “ A¢ Messrs, P. & Co.,
Bankers,” was held to be properly described as- a bill of
exchange.—R. vs. Smith, 2 Mood. 295.—Itis necessary
that the promissory note should be for the payment of

" monéy only to be within the Statute. In Reg. vs. Howie,

11 Cox, 320, the prisoner bad forged a seaman’s advance
note. He was indicted for forging or uttering a certain
promlssory note or order for the payment of money:
Tield, that a seaman’s advance note was not a promissory
note or order for the payment of money, and that the
indictment was therefore bad: the advance mote was -
conditional, and there must be no condition in 3 promis-
sory note or order for payment of money.--The adding
of a false address to the name of the drawee of a bill,
while the bill is in the course of completion, in order to
make the acceptance appear to be that of a different
existing person, is a forgery.—R. vs. Blenkinsop, 1 Den.
276. Sce Reg. vs. Mitchell, 1 Den, 282.—A nurseryman
and a seedsman got his foreman to accept two bils, the
acceptanees, having no addition, description or address,
and afterwards, without the acceptor’s knowledge, he
added to the direction a false address, but ne description,
and represented in one case that the acceptance was that

‘of "a cuétomer, and in the other case that it was that of

‘s seedivhan, there being in fact no such person at the
supposed: false address: held, that in the one case, the
former, he was not guilty of forgery of the acceptance,
but that, in the other case, he was.—Reg. vs. Epps, ¢ F.
&F. 81.—A bill of exehange was made payable to A, B, C,
D, or order, executrixes. The indictment chargcd that
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the prisoner forged on the back of the bill a certan
forged indorsement, which: .indoraement was as'fo_llows
(naming one of the executrizes) ;. held, a.fm:ged indorse-
‘ment, and indictment suﬂicienflt.r-vR.=. ve. Winterbottom,
| Den. 41.—Puiting off a bill of e_x.change of ,é_x,- an
existing person, as the bill (?f -exchange (')f A, a.ﬁctftfous
person, is a felonious uttering of the bill of a fietitious
drawer.—Reg. vs, Nesbitt, 6 Cox, 329.—-[1' there are t:.wo
persons of the same name, but of dJﬁ'faren,t descnptl?ns
or additions, and one signs his name with the descnp.tw_n
or addition of the other for the purpose of fraud, it 18
forgery.—R. vs. Webb ; Ba:yley, on Bills, 432. .
~ Upon the trial of any indictment fO}' any offence un er
s section the jury may, if the evidence warrants it,
under sect. 49 of the Procedure Act of 1869, convict the
pr.isoner of an attempt to cormit the same.

FORGING ORDERS, RECEIPTS, &C., FOB MONEY, GOODS, &c.

Sect. 26.——Whosoever forges or alters, or offers, utters,
disposes of, or puts off, knowing the same to be ff)rged
or altered, any underteking, warrant, order, authfmty'.or
request, for the payment of money, or for the- dehv?;']y or
transfer of any goods or chattels, or of any note, bill, or
other security for the payment of money, or for.procur-
ing or giving credit, or ady indorsement on or asmgnment
of any such undertaking, warrant, o'rder, aut?nonty, or
request, or any accountable receipt, acqmtta-n;i or
receipt, for money or for goods, or for any note,' bill, or
other security for the payment of money, or any }ndol:se-
ment on or assignment of any such :?,ccountable -recelpt,
or any account, book or thing writfen or prmted or
otherwise made capable of being reafc?, w1lth intent, in
any of the cases aforesaid, to defrand, is guilty ({f fel({ny,
and shall be liable to be imprisoned in the Penitentiary
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for life, or for any term not less than two years, or to be
imprisoned in any. other gaol or place of eonfinement for
any term less than two years, with or without hard
labour, and with or without solitary confinement.—24-25
Viet., ch. 98, s. 23, Imp. ‘

The words iu salics are not in the English Act: they
constitute an important extension of the clause,

As fo suretics for the peace, in felonies under this
Act, see post, sect. 58.

Ag to solitary confinement, see sect. 94 of the Proce-
dure Act of 1869. - '

~ Greaves says: * This clause is new as far as it relatea
to any authority or request for the payment of money, or
to any authority for the delivery or transfer of any
goods, &c., or to any indorsement on or assignment of
any such undertaking, warrant, order, authority, request
‘or accountable receipt; as is mentioned in the clause.
Rex,.vs. Arscott, 6 C. & P. 408, is therefore no authority
-on this clause. . The words % authority, or request for the
payment of money’ are introduced to get rid of the ques-
tion so commonly arising in cases of this kind, whether
the forged instrument were either a warrant or order for

the payment of money. Requests for the payment of
money. were not within these words, Reg. vs. Thorn,

1 C. & Marsh, 206; 2 Mood. 2190,

It would be a waste of space, and of no practical use,
to refer to the cases that have oceurred on these points;
for, whenever there is any doubt as to the legal churacter
of ‘the “instrument, different counts should be imserted
describing it in each by one only of the terms warrant,
order, authority or request, A forged indorsement on a
warrant or order for the payment.of money was not
within the former enactments: Rex. vs, Arscott, 6 C. &

L4
s A
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P. 408. But this clause includes that and ether forged
indorsement_s.” :

Indictment.—. .. ..... feloniously did forge a eertain
warrant for the payment of money, with intent thereby
then to defraud, against the form. ... (2nd Count) ...
feloniously did offer, utfer. . . . (as, ante, fornr under sect.
93.— Add separate "counts, a8 suggested by Greaves,
supra. —Archbold, 581.—See Reg. vs. Kay, 1t Cex, 529,
under next section. ' |

A draft upon & banker, although it be post-dated, isa
warrant and order for the payment of mor_ney.-—R. V8.
Taylos, 1 C. & K. 213 ; R. vs. Willoughby, 2 East, P. C.
944. So is, even, a bill of exchange.—R. vs. Sheppard,
1 Leach, 226; R. va. Smith, 1 Den. 79. An order need
not specify any particular sum to fall under the Sta-
tute.—R. vs. McIntosh, 2 East P. C. 942. A writ-
ing in the form of a bill of exchange, but without any
drawee’s name, cannot be charged as an order for
- the payment of money ; at least, unless shown by aver-

ments to be such.—R. vs. Curry, 2 Mood. 218. In Reg.
vs. Howie, 11 .Cox, 320, it was held that qse_am_an’s
advance note was not an order for payment of money. It
would seem, however, to be an wundertaking for the pay-
ment of money, within the statute. Archbold, 586 ; R.
vs. Bamfield, 1 Mood. 417; R. vs. Anderson, 2 M. & Rob.
469; R. vs. Reed, 2 Mood. 62 ; Reg. vs. Joyce, L. & C.
576. The statute applies as well to a written promise for
the payment of money by a third person, as by the sup-
posed party to the instrumente—R. vs. Stone, 1. Den:
181. An mstrument, profea&ngpﬁo be a serip certificate
of a. railway confpany, is not 4% undertaking within the sta-
tute.-—By vs, West, 1 Den. 258.. But perhaps, the words
. én italics in the present section would cover this case...

¥

108 . THR QBIMINAL BTATUTE. LAW. -

In R. ve. Rogers, 9 €. & P. 41, it was held, that s
warrant for the payment of money need not, be addressed

livery of goods, the following cases may be cited.—
A pawnbroker’s ticket is a warrant for the deli-
very of goods,—R. vs. Morrison; Bell, 158. At the
London docks, a person bringing a “ tasting order ” from
a merchant having wine there, is net allowed to taste
until the order has across it the signature of a clerk of
the company : the defendant uttered a tasting order with
the merchant’s name forged to it, by presenting it to the
company’s clerk for his signature across it, which the
clerk refused : it was held fo be, inthis state, a forged
order for the delivery of goods within the Statute.-R. vs.
Illidge, 1 Den. 404. A request for the delivery of goods
need not be addressed to any one—R. vs. Carney, 1
Mood. 351 ; R. ve. Cullen, 1 Mood. 300 ; R. vs. Pulbroke,
9, C.& P. 87. Norneed it be signed by a person who can
compel a performance of it, or who has any authority
over or interest in the goods.—-R. vs. Thomas, 2 Mood.
16; R. vs, Thorn, 2 Mood 210. Formerly, if upon an
indictment for the misdemeanor of obtaining goods under
false pretences, s felonious forgery were proved, the
Jadge had to direct an acquittal.—R. vs. Evans, 5C. & P.
553—hut now, see sect. 50 of the Procedure Act of
1869 o

"As to what is a receipt, under this section.—As re-
marked by Greaves, syprd, the additionsin the present
clause render many of the.cases on thg subjéet of no
practical ifaportance. A turnpike toll-gate ticket isa
receipt for money - yithin this section.—Reg. vs. Fitch,
Reg. vs. Howley, L..& C. 159.~—If a person, with intent

2 .

¥
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to defraud, and to cause it to be supposed contrary tothe
fact that he has pdid a‘certain sum into a bank, make in
book purporting to be a“pass-buok of the: bank a false
entry, which denotes that the bankhas reeeived the sum,
he is guilty of forging an accountable receipt for money.
—TR.v&. Moody, L. & C. 173 ; R. vs. Smith, L. & C.168.—
A document called a ¥ clearance ? issued to members of
the Ancient Order of Foresters Friendly Society, certified
that the member had paid ali his dues and demands, and
authorized any “Court of ‘the Order to accept the bearer
as o clearance miember : Held, that this was not a receipt
for money under this section.—Reg. vs. French, 11 Cox
479.—An’ ordinary ‘railway ticket is not an acquittance.
or receipt, within this section, Reg. vs. Gooden, 11 Cox
672 ; but now, by sect. 32, post, forging & railway ticket
is a felony. ~The prisoner being pressed by a credi-
tor for the payment of £35. obtained further time by
giving an I 0. U. for £35, signed by himself, and also pur-
potting to be signed by W. —W's ‘nanie was a forgery ;
" held, that the instrument was a security for the payment
of money by W, and that the forgery of his nanie was
a felony w1th1n thls section. —Reg 8. C‘ha.mbers, 12
Cox, 109, :

Upon the trial of any | mdlct:ment for any offence under
this section, the jury may, if the evidence warrants it,
under sect. 49 of the Procedure Act of 1869, convict the
prisoner of an attempt to commit the same.

MAKING, ACCEPTING ANY BILL, ETC., ETC:) EIC., BY PROCU-
RATIO\, WITHOUT LAWFUL AUI‘HORITY,
“RTC.; ETC., ETC.

Sect. 27.— Whosoever, With intent to defraud, draws,
inakes, signis, accepts orindotses, any bill of exchangeorpro-
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missory noete, or any undertaking, warrant, order, autho-
rity or request for the payment of money, or for the deli-
very or transferof goods or chattels, ot of any bill, note, or
other security for money, by procuration, or otherwise,
for, in the name, or on the account of any other person,
without lawful authority or excuse, or offers, utters, dis-
poses ef, or puts off, any such bill, note, undertaking,
warrant, order, ‘authority er request, so drawn, made,
signed, accepted, or indersed by procuration or otherwise
without lawfu} authority or eXcuse, a8 aforesaid, knoWing
the same to have been.so drav_vn, _made, signed, accepted
or indorsed as aforcsaid, is guilty of felony, and shall
be liable to - be_ imprisoned in the Penitentiary for
any term.pot exceeding fourteen years and not less than
two years, or to be imprisoned in any other gaol or place
of confinement for any term less than two years, with or
without hard, labour, and with or without solitary con-
finement.—24-25 Vict., ch. 98, s. 24, Imp.

As to sureties for the peace, in felomes under this Act,
see post, sect. 58. _ :

As to solitary confinement, see sect 94 of the Proce-
dure Act of 1869. .

Greaves says: * This clause isnew, and was framed in
order to make persons punishable, who, without autho-
rity, make, accept, or indorse bills or notes “per procu-
ration,” which was not forgery under the former enact-

ments. —M&ddock’s case, 2 Ruasell, 947 ; Reg. vs. White,
1 Den, 208.”

- Indictment, a8 under sect, 25. —-See general remarks on
forgery a
A deposited w1t11 a Buﬂdmg Society £460 for two
years, at interest, through the prisoner, who was an agent
of the Society.: ‘Having obtained the deposit note from
A, who gave it up on receiving an accountable receipt
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for £500, being made up by the £460, and interest, the
prisoner wrote, witheut authority, the following docu-
ment : “Received.of the 8. L. Building Saciety the sum
of £417.13.0, on account of my share, No. 8071, »p.,
Susey Ambler,—Williara Kay,” and obtained £417.13.0,
by:means thereof and giving .upthe . deposit note, . The
jury, having found that, by ‘the custom. of the'Society,
such documents were treated as an * authority to pay,”
and as “a warrant to pay,” and as “request to pay”
money, the prisoner was convicted under 24-25 Vict., ch.

98, 8. 24, (sect, 27, ante, of our Statute) : held, that the

conviction was right.—Reg, vs. Kay, 11 Cox 529.
“Upon the trial of any indictment for any offence under
this section, the jury may, if the evidence warrants it,
under sect. 49 of the Procedure Act of 1869, convict the
" prisoner of an attempt to commit the same,

OBLITERATING CROSSING ON CHEQUES.

Sect. 28, — Whenever any cheque or draft on any
banker is crossed with the name of a banker, or with two
transverse lines with the words “and company,” or any
abbreviation thereof, whosoever obliterates, adds to, or
alters any such crossing, or offers, utters, disposes of, or
puts off, any cheque or draft whereon any such oblitera-

tion, addition or alteration has been made, knowing the '

same to have been made, with intent in any of the cases
aforesaid to defraud, is guilty of felony, and shall be liable
to be imprisoned in the Penitentiary for life or for any
term not lese than two years, or to be imprisoned in any
other gaol or place of confinement for any ferm less than
two :years, with or without hard labour, and with or
without solitary confinement.—24-25 Vict., ch. 98, s, 25,
Imp,
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As to suréties for the peace, in felonies under this Act,
ree post, sect. 68, :

. As to solitary confinement, see sect. 94 of the Proce-
dure Act of 1869,

‘Gréaves says: * This clause is so framed as to meet
the case of a draft either issued with a crossing on it, or
crossed after it was issued.”

FORGING DEBENTURES.

‘Sect. 29.—Whosoever fraudulently forges, or alters, or
offers, utters, disposes of, or puts off, knowing the same
to be forged or frandulently altered, any debenture issued
under any lawful authority whatsoever, either within
Her Majesty’s Dominions, or -elsewhere, is guilty of
felony, and shall be liable to be imprisoned in the Peni-
tentiary for any term not exceeding fourteen years, and
not less than two years, or to be imprisoned in any other
gaol or place of confinement for any term less than two
years, with or without hard labour, and with or without
solitary confinement.—24-25 Vict., ch. 98, s. 26, Imp.

.As to sureties for the. peace, in felonies under this Act,
see post, sect. 68,

As to solitary confinement, see sect. 94 of the Proce-
dure. Act of 1869,

* (3reaves says: “The words of this clause 6riginally

were. forge or alfer; but as -the clause - contained ‘no
intent to defraud, the Select Commitiee of -the Com-
mons: thought ‘fraudulently ’ should be prefixed to ¢ alter.’
By .some mistake in the reprint, it is prefixed to
forge.”

— This error has bheen inserted into our Statute : the
words “ fraudulently forge” are a tantological expression
and do not sound well ; forgery need not this qualifica-
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tion : its own name bears it: fraudulent forgery sounds .

like fraudulent larceny, or malicious murder,
Sece remarks under sect. 14, and general remarks on
forgery.

FORGERY oF TRADE MARKS.

_ Seetlons 30 and 31 of the Forgery Aet of 1869 are
repealed by 35 Vicl,, ch. 32, “an Act to amend the law
relating to the fmudulent marking of merchandise” ; which
is a reproduction of the Imperial Statute 25—26 Vicet,,
ch. 88, and reads as follows :—

AN ACT TO AMEND THE LAW RELATING TO
TAE FRAUDULENT MARKING OF MER-
CHANDISE.

' Whereas it is expedient to amend the Law relating to

the fraudulent marking of Merchandise, and to the sale
of Merchandise falsely marked for the purpose of fraud ;
Therefore Her Majesty, by and with the adviee and con-
gent of the Senate and House of Commens of Canada,
enacts as follows i—

1. In the construction of this -Aet, the word, “ Person "
~ shall izelude any person, whether a subject of Her Ma-
jesty or not, and any body corporate or body of the like
nature, whether constituted according to the law of
Canada, or of any of Her Majesty’s Dominions or Colonies,
or according to the law of any foreign country, and also
any company, assoclation or society of persons, whether
the members thereof be subjects of Her Majesty or not,
or some of such persons be subjects of Her Majesty and
some of them not, and whether such body corporate,
body of the like nature, company, association or soeiety',
R |} o
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be estahllshed ) on bumnees mthm Her \Ia_]esty 5
Dominions or elsewhere, or partly within Her Majesty’s
Dominions and partly elsewhere : the word “Mark  shall
include any name, signature, word, letter, deviee, emblem,
figure, sign, seal, stamp, diagram, label, ticket or other
mark of any other description : and the expression ““ Trade

‘Mark,” shall include any and every suchname, signature,
‘word, letter, device, emblem, figure, sign, seal, stamp,
‘diagram, label; ticket or other mark ‘as aforesaid, regis-

téred or unregistered, lawfully used by any person to
denote any chattel or article to be an'article or thing of
the manufacture, workmanship, preduction or merchan-
dise of such person, or to be ‘an article or thing of any
peculiar or partieular deseription, made or seld by such
person, and shall also include any name, signature, word,
letter, number, ﬁgure, mark or sign, which, in pursuance

of any statute or statutes for ‘the  time belng in force,

relating to trade’ marks or reg:etered designs, is to be put
o1 placed upon ‘or attached toaity chattel orlarticle during
‘the existence or. ¢ontinuance of any patent eopynght or
other sole right acquired under the provisions of such
statutes or any of them,

2. Lvery person who, with intent to defrand, or to
enable another to defraud any person, forges or counter-
feits, ov causes or procures to be forged or counterfeited,
any trade mark, orapplies, or causes or procures to be
applied, any tra.de mark or any forged or counterfeit trade
mark, to any chattel or article, not being the manufac-

ture, 'workmanship, production ‘or’ merchandise of any

person denotéd or intended to be denoted by such trade
mark or denoted ot intended to be denoted by such forged
or eounterf_e1ted trade mark, or not being the manu-
facture, workmanship, production or merchandise of any
person whose trade mark is ‘so forged or counterfeited :
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or applies, or-causes: or-procures to be applied any trade
‘mark, or any-forged.or-counterfeited trade mark, to any
_chattel or article, not being the particular or peculiar
description of manufacture, workmanship, production or
-merchandise, denoted or intended to be denoted by such
trade mark, or by such forged or counterfeited trade
‘mark, is guilty of a misdemeanor ; and every person so
committing a misdemesnor shall also forfelt to Her Ma-
jesty cvery chattel and avticle belonging to -such person
to which he has so unlawfully applied, or caused or pro-
cured to be applied, any such trade mark, or forgel or
counterfeited trade mark as aforesaid; and every instru-

_mentin the possession or power of such person, and by

- means-of which any such-trade mark, or-forged or coun-
torfeited trade mark as aforesaid, has been so applied,
and every instrument or mark in the possession or power
of such person for applying any such trade mark, -or
counterfeited trade mark as aforesaid, shall be forfeited
to Her Majesty ; and the court before which any such
misdemeanour is tried may order such forfeited chattels

or articles as aforesaid to be destroyed or otherwise dis-
posed of as: sueh court thinke fit. :

'3, Bvery person who, with iutent to :defraud, orfo
enable another to defrand any person, applies or canses
or procures to ‘be applied any trade mark or any forged
or counterfeited trade mark, to any cask, bottle, stopper,
cork, capsule, vessel, case, cover, wrapper, band, - reel,
ticket, label -or other thing in, on, or ‘with which any
chiattel or article is intended to be sold or is sold, or utter-
ed or exposed for sale, or intended for any purpose of
trade or manufacture ; or encloses or places any chattel or
article, or: causes or procures any chattel or article to be
enclosed or placed in, upon, under, or with any cask,
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bottle, gtopper, cork, capsule, vessel, case, cover, wrap-
per, band, reel, ticket, label or other thing to which any
trade mark has been falsely applied, or to which any
forged or counterfeited trade mark has been applied ; or
applies, or attaches, or causes or procures to be applied
or attached to any chattel or article, any ease, cover, reel,
ticket or label or other thing to which any trade mark
has been falsely apphed, or fo which any forged or coun

terfeited trade mark hasbeen applied; orencloses, places
or attaches any chattel or article, or causes or procures
any chattel or article to be enclosed, placed, or attached
in, upon, under, with or to any cask, bottle, stopper, ves-
sel, case, cover, Wrapper, ‘band, reel, ticket, label or

' other thing having thereon any trade mark of any.other -

person, is guilty of a misdemeanor ; and every person so
committing & misdemeanor, shall also forfeit to Her Ma-
jesty every such chattel and article, and also every such
cask, bottle, sto‘ppé'r, vessel, 'case, cover, wrapper, band,
reel, ticket, label or other thing as aforesaid, in fhe pos-
session or power of -such person; and every other simi-
lar cask, bottle, stopper, vessel, case, cover, wrapper,
band, reel, ticket, label or other thing made to be used
in like manner as aforesaid, and every instrument i the
possession or power of such person, and by means of
which any such trade mark, or forged or counterfeited
trade mark, as aforesaid, has been applied, and also every
instrument or mark in the possession or power of such
person for applying any such trade mark, or forged or
counterfeited trade mark - as aforesaid, shall be forfeited
to Her Majesty ; and the Court before which any such
misdemeanor is tried, may order such forfeited articles,
as aforesaid, to be destroyed or otherwise disposed of as
such Court thinks fit..

4, Every person who sells, uttersor exposes, either for
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sale or for any. purpose-of trade or manufacture, or causes
or procures to/be sold, uttered, or exposed for sale or
other purpose as aforesaid, any chattel or article, toge-
ther with any forged or counterfeited trade mark, which
he knows to be forged or counterfeited, or together with
the trade mark of any other person applied or used falsely
or wrongfully or without lawful authority or excuse,.
knowing such trade mark of another person to have been
so applied or used a8 aforesaid, and that, whether any
such trade mark, or forged or counterfelted trade mark, as
aforesaid, together with which any such chattel or arti-
cle is sold, uttered or exposed for sale or other purpose
as aforesaid, be in, upon, about, or with such chattel or
article, or in, upon, about, or with any cask, bottle, stop-
per, cork, capsule, vessel, case, cover, wrapper, band,
reel, ticket, label ov other thing in, upon, about or with
which such chattel or article is so sold or uftered or ex-
posed for sale or other purpose as aforesaid — shall for
every such offence forfeit and pay to Her Majesty a sum
of money equal to the value of the chattel or article so
_ sold, uttered, offered or exposed for sale or other purpose
88 aforesau] and’ & further .sum not exceeding. twenty
dollars and ot less than two dollars. .
5 Every addition to and every a.lteratmn of, a,mi also,
every imitation of any trade mark which is made, applied
or used withintent to defraud, or to enable any other per-
son to defraud, or which cavses a trade mark with such
alteration or addition, or causes such imitation of a trade
mark, to resemble any genuine trade mark so or in such
manner as to be ealculated or likely to deceive, shall be
and be deemed to be o false, forged and counterfeited
trade mark within the meaning of this Act; and every
act of making, applying or otherwise using, procuring
vending, or delivering to ancther, any such addition o,
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or glteration of, a-trade:mark: or- any-such imitation of a
trade. mark; as aforesaid, done: by any person with
1111:&1:1‘.,~ 1o defraud, or to enable any other: person. to de-
fraudy shall be and’be-deemed to be forgmg and' counter-
feltmg trade mark within the mea.mng of this Act; and
every ac a/ t ‘of making, applying, using, procurmg, vend-
ing-or delivering to another, or having in possession any
forged or counterfeited trade 'mark, or any trade mark
without the authority of* the owner of such trade mark,
or of some person by him authorized to use or apply the.
same, or other lawfn] and sufficient excuse, shall be pri-
md facie evidence of an intent to defraud, or to cnable
another person to defraud, and shall be deemed to be
forging and counterfeiting such trade mark, within the
meaning: of thig Act,

6. Where any person has;, before or after the coming
into:force of this- Aet, sold, utfered or exposed for sale
or other purpose ag aforesald or has.caused or procured
to be sold; uttered or exposed for sale or other purpose
as aforesaid, any chattel or article, together with any
forged or counterfeited trade mark, or together with the
trade mark of any other person used without lawful au-
thority or excuse as aforesaid, and that, whether such
trade -mark, or such forged or counterfeited trade mark as
aforesaid, be in, upon, about or with such chattel or
article, or in, upon, about or with any cask, bottle, stop-
per, cork, capsule, vessel, case, cover, wrapper, band,
reel, ticket, label or other thing in, upon, about or with
which such chattel or article has been sold or exposed for
s_ale, such person shall be bound, upon demand in writing
delivered to him, or left for him at hislast known dwell-
ing house, or at the place of sale or exposure for sale, by
or on the behalf of any person whose trade mark has
been so forged or counterfeited, or used without lawful
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authority or excuse, as aforesald to give to the persou
requiring the same, Of his Attorney or Agent, within

forty—elght hours after such demand, full information, in

writing, of the name and address of the persen from whom

he purchased or obtained such chattel or_article, and of '

the time when he obtained the same: and it shall be
lawful for any Justice of the Peace, on_information on
oath of such demand and refusal to symmon before him
the party refusing,. and’ on being 'satisfied that such de-
mand ought to be comphed with, to order such informa-
tion to be given within a certain time to be appointed by
him ; and any such party who refuses or neglects to com-
ply with such order shall for every such offence, forfeit
and pay to Her Majesty, the sum of twenty dollars, and
such refusal or neglect shall be primd facie evidence that
the person so refusing or neglecting had full knowledge
that the trade mark, together with which such chattel
or article was sold, nttered or exposed for sale or other
purpose, as &foresdid, at the time of such selling, uttering
-or exposing, was a forged, counterfeited and false trade
mark, or was the frade mark of a person, which had been

used . Wlthout la.wful authorlty or excuse, as the case

may be. o

7. Every person who, with intent to defraud, or to
enable another to defraud, puts or causes or procures to
be put upon any chattel or article, or upon any cask,
bottle, stopper, cork, capsule, vessel, case, cover,
wrapper, band, reel, ticket, label or other thing, together
with which any chattel or aﬂncle is intended to be, or is
sold or uttered, or exposed for sale, or for any purpose
of trade or manufacture, or upon a,ny_ case, frame or other

thing, in or by means of which any chattel or article is’

intended to be, or is exposed for sale, any false dgsc’;ri;_a_—_
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tion, statement or, other 1ndlcat10n of or requestmg the
the quallty, ;r_m_mber quantity, measure or weight of such
chattel or article, or any part thereof, or of the place or
country in which such chattel or article has been made,
manufactured, bottled, put up, or produced, or puts or
causf.?b or procures to be put upon any such chattel or
article, cask, bottle, stopper, cork, capsule, vessel, case,
cover, wrapper, band, reel, mcket label or thing
as aforesaid; any word, letter, figure, signature or mark,
for the purpose of falselv indicating such chattel or artl«
cle, or the mode of manuﬁl,c,turmg, boitling or putting
up, or producing the same, or the ornamentation, shape
or confignration thereof, to be the subject of any exist-
ing patent, privilege or copyright, shall, for ¢very such
Oflence, forfeit and pay to Her Majesty a sum of
meney equal to the value of the chattel or article so sold
or uttered or exposed for sale, and a further sum not ex-
ceeding twenty dollars, and not less than two dollars.
8. Every person who sells, utters or exposes for sule, or
for any purpose of trade or manufacture, or causes or pro=
cures to be sold, uttered or exposed for sale, or other
purpose as aforesaid, any chattel ox article, upon which
has been, %o his knowledge, put, or upon any cask,
bottle, stopper, vessel, case, cover, wrapper, band, reel,
tickef, label or other thing, together with which such
chattel or artiele is sold or uttered, or exposed for sale or
other purpose as aforesaid, has been so put, or upon any
case, frame or other thing used or employed to expose or
exhibit such chattel or article for sale, has been so put,
any. false descnptlon, statement or other indication of,
or respecmng the number, quantity, measure or weight
of such chattel or article, or any part thereof, or the
place or country in which such chattel or article has been
made, manufactured or produced, shall, for every such
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offence, forfeit and pay fo-Her Majesty a sum not exceed-
ing twenty dollars, and not less than two dollars.
9. Provided always that the provisions of this Act

shall not be eonstrued so as to make it any offence for -

any person to apply to any chattel  or article, or to any
cask, bottle, stopper, cork, capsule, vessel, case, cover,
wrapper, hand reel, tmket label or other thing, with
which such chattel or article is sold, or intended fo be
sold, any name, word or expression generally used for
indicating such chattel or article to be of some particalar
class or description of manufacture only; or so as to make
it any offence for any pérson to sell, utter, or offer, or
expose for sale any chattel or article to which, or to any
cask, botile, stopper, vessel, case, cover, wrapper, band,
reel, ticket, label, or other thing sold therewith, any such
generally used name, word or expression, as &foresaid, has
heen applied.

10. In every indictment, pleading, procecding, and
document whatsoever, in which any trade mark is intend-
ed to be mentioned, 1t shall be sufficient to mention or
state the same to be a trade mark without further or

otherwise describing such’ trade mark; or setting forth

any copy or fac simile thereof; and in every indictment,

pleading, proceeding and document whatsoever, in which
it is 1ntended to mention any forged or counterfeited
trade mark, it shall be sufficient to mention or state the
same to be a forged or counterfeited trade mark, without
further or otherwise describing such forged or counter-
feited trade mark, or setting forth any copy or fac simile
thereof.

11. The provisions in this Act contained, of or con-
cerning any act or any proceeding, judgment or convic-
tion for any act hereby declared to be a misdemeanor
or offence, shall not, nor shall any of them, take away,
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diminish or prejudicially affect any suit, process, proceed-
ing, right, or remedy, which any person aggrieved by
such act may be entitled to at law, in equity or otherwise,
and.shall not, nor shall any of them, exempt or excuse
any person from uanswering or making discovery upon
examination as a witness, or upon interrogatories, or
otherwise, in any suit or other civil proceeding : provided
always, that no evidence, statement or discovery, which
any -person is so compelled to give or make shall be ad-
missible in evidence against such person in support of
any indictment for a misdemeanor at common law or
otherwise, or of any proceeding under the provisions of
this Act. :

12, In every ildwtment mformatlon, conviction,
p}eadmg and proceeding a,gamst any person for any mis-
demeanor or other. offence against the provisions of this
Act, in which it may be necessary to allege or mention
an intent; to defraud, or to enable another to defraud, it
shall be-sufficient to. allege er mention that the person
accused of having donre any act which. is. hereby made a
misdemeancr or other offence, did such act with intent
to defraud, or with infent to enable some other person to
defraud, without alleging or mentioning any intent to

_defraud any particular person; and on the trial of any

such indictment or information for any such misde-
meanor, and on the. hearing of any information or charge
of or for any such other offence, as aforesaid, and on the
trial of any action. against. any. persom. to recover any
penalty. for any such other offence, as aforesald, it shall
not be necessary to prove an intent to defraud any parti-
cular person, or an intent to enable any particular person
to defraud any particular person, but it shall be sufficient
to prove with respect to every such misdemeanor or
offence that the person aceused did the act charged with
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intent to defrand, or with intent to enable some other
person to defraud; or with the intent that any other per-
son might be enabled to defraud.

13. Every person: who aids, abets, eounsels or pro-
cures the . commiission of any. offence which is. by this
Act made a misdemeanor, is also guilty of a misde-
meanor, S st T

14. Every person convicted or found guilty of any

offence which is by this Aet made a misdemeanor, shall

be liable, at the discretion of the Court, and as the Court
shall award, to suffer such punishment by imprisonment
for not more than two years, with or without Liard la-
bour, or by fine, or both by imprisonment with or

without " hard labour ohd fine, and also by imprison- .

ment until the fine (if any) shall have been paid. and
satisfied.

15. In every case in which any person has committed
or done any offence or act, whereby be has forfeited or
“become liable o pay to Her Majesty any of the penalties
or sums of money mentioned in the provisions of this
Act, every such penalty or sum of money may be recov-

ered in"an action of debt, which' any ‘person may, as

plaintiff for and: on " behalf ‘of' Her Majesty,” commence
and prosecate to judgment in any court of record, and
the amount. of every such penalty or sum of money to be
recovered in any such action, shall or may be deter-
mined by the jury (if any) sworn to try the issue in such
action, and if there be no such jury, then by the court
or some other jury as the court thinks fit ; or instead of
any- such action being commenced, such penalty or
sum of money may be recovered by asummary proceed-
ing before two Justices of the Peace having jurisdiction
in the county or place where the party offending resides
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or has any placé of business, or in’ the county or place
in which the offerice has been committed.

16. In every case in which any such penalty or sum
of’money forfeited to Her Majesty, as hereinbefore men-
tioned, is sought to be recovered by asummary pruceed-
ing before two Justices of the Peace, the offence or act,
by the committing or doing of which such penalty or
sum of money has been so forfeited, shall be snd be
deemed to be an offence and act within the meaning of
the Act passed in the session held in the thirty-second
and thirty-third years of the reign of Her present Ma-
Jesty, intituled : “ An Act respecting the duties of Jus-
“ tices of the Peace out of Sessions, in relation to sum-
““mary. convictions and orders;” and the information,
conviction of the bffender, and other proceedings for the
recovery of the penalty, or sum so forfeited, shall be had
according to the provisions of the said Aect.

17. In every case in. whichk judgment ig obtained in
any such action as aforesaid, for the amount of any such
penaity or sum of money forfeited to Her Majesty, the
amount thereof shall be paid by the defendant to the
Shediff or the officer of the court, who shall acconnt for
the same in like manner as other moneys payahle to Her
Majesty, and, if it be not patd, may be recovered, or the
amount thereof levied, or the payment thereof enforced
by execulion or other proper proceeding as money due
to Her Majesty ; and the plaintiff suing on hehalf of Her
Majesty, upon obtaining judgment, shall be entiiled to
recover and have execution for all his costs of suit, which
shall include a full indemmnity for all costs and charges
which he shall or may have expended or incurred in,
about or for the purposes of the action, unless the court
or a judge thereof, directs that costs of the ordinary
amount only shall be allowed.
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18. No person shall commence any action or proceed-
ing for the recovery of any penalty, or for procuring the
conviction of any offender in manner hereinbefore pro-
videdy after the expiration of three years next after the
committing of the offeuce, or one year next after the
first discovery thereof by the person proceeding,

19. I» every case in which, after this Act is in force,

any person sells or contracts to sell (whether by writing
or not) to' any other person, any chattel or article, with
any trade mark thereon, or upon any cask, bottle, stop-
per, cork, capsule, vessel, case, cover, wrapper,- band,
-reel, ticket, label or other thing, together with which
such chattel or article is sold, or contracted to be sold,
the sale or contract to sell shall in every such case be
deemerd to have been made with a warranty or contract
by the vendor to;jor with the vendee, tbat every trade
mark upon such chattel or article, or upon any such
cask, bottle, stopper, vessel, case, cover, wrapper, band,
reel, ticket, label or other thing, as aforesaid, was gen-
uine and true, and not forged or counterfeil, and not
wrongfully used, unless the contrary be expressed in some
writing signed by or on behalf of the vendor, and deli-
vered to and accepted by the vendee. '

20. In every case in which, after this Act is in force,
any person sells or contracts to sell (whether by writing
or not) o any other person any chattel or article upon
which, or upon any eask, bottle, stopper, cork, capsule,
vessel, case, cover, wrapper, band, reel, ticket, label or
other thing, together with which such chattel is sold or
contracted to be sold, there is any description, statement
or other indication of or respecting the number, quality,

- quantity, measure or weight of such chattel or article,
or the place or country in which such chattel or ariicle
has been made, manufactured, bottled or put up, or pro-
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duced, the sale orcontract to-sell shall in every:such case,
be deemed to havebeen made with a warranty or contract
by the vendor to or with the vendee, that no such
description, statement or other indication was in any

‘material respect false or untrue, unless the contrary be

expressed in some writing signed by -or on behalf of the

~vendor, and delivered to and accepted by the vendee.

21, Tn every cage in any suit at law orin equity against
any person for forging or counterfeiting any trade mark,
or for fraudulently applying any trade mark fo any chat-

tel or article, or for selling, expesing for - sale, or utber-

ing any chattel or article with any trade mark falsely or
wrongfully applied thereto, or with any forged or coun-
terfeit trade matk applied thereto, or for preventing the
repetition or continuance of any EEICh W}'ongful act, or
the cornmission of any similar act, in which the plaintiff
obtains a judgment or decree against the defendant, the
Court shall have power to direct every-such chattel or
article to-‘be destroyed or otherwise dispesed of: and in

-every such suit in a Court of law, the Court may, upon giv-

ing jadgment for the plaintiff, award a w.rit of’inj unction or
injunctions to the defendant, commanding him to f.orbear
from committing, and ot by himself or otherwme,lto
repeat or commit any offence or wrongful act of the like
nature as that of which he bas been convicted by such

-judgment; and any disobedience of a'n_y'such Wl'it. of in-
.junction or injunctions shall be pumshed-as'a-conifempt
vofiCourt; ‘and in-every sueh suit-at law or in equity,
+shall bé lawful for the Court, or a judge thereof, to make
~such ‘order as such: Court or judge-thinks fit, for the

inspection of every or any manufacture or process carried
on by the defendant, in which any such forged or coun-
terfeit trade mark, -or any such trade mark as aforesaid, is
alleged to be used or appliedas aforesaid ; and of every or
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any chattel, ayticle and thing-in the possessio
‘of the_ defendant, alleged to have thell']eon, or-;:l(:-ng?g; .
‘attached thereto, any forged or counterfeit trade mark 05;
any trade mark falsely or wrongfully applied, and eviary
or any instrument or mark ‘in the possession or power of
the defendant, used, or inténded to be, or capable of being
used for producing or ‘making -any forged or'co'untérfe{?ﬁ
trade mark, or trade mark alleged to be-forged or coun-
terfeit, or for falsely or wrongfully applying any trade
mark ; and any person who refuses or neglects to obey
.Ergnil.mh order, shall be held guilty of a contewpt of
22. In every case in which any person does, or causes
‘to be done, any of the wrongful acts following, that isto
say :—forges or counterfeits any trade maik; or, for the
purpose of sa.le,'ﬂ{ for the purpose of any ma::mf::cture or

trade, applies any forged or counterfeit trade mark to any

chattel or article, or to any cask, bottle, stopper, cork.

capsule, vessel, case, cover, wrapper, band, reel }ticket’
!abel or thing in or with which any chattel or ajrticle i;
1ntended _to_rbe sold, or. is sold, or uttered, or exposed for
‘sale, or for-any piirpose of trade or manufacture; or én-
cl?ses-or places any chattel or article in, l.l.p.OII].,. liﬁdér or
with any cask, bottle, stopper, cork, capsule, vessel, case

cover, wrapper, band, reel, ticket, label or other th{ng tc’:
which any trade mark has been falsely applied ; or to wl:ich
any forged or counterfeit trade mark has beeti applied, or
applies or attaches to any chattel or -article, any c’ase

cover, reel, wrapper, band, ticket, label or'ot};er thing t(;
Wln.ch any trade mark has been fa-lsely applied 01? to
whlc'h any forged or counterfeit trade mark ha; been
apl.)hed.; or encloses, places or attaches any chattel or
article in, upon, under, with or to any cask, bottle, stop-
per, cork, capsule, vessel, case, cover, reel, Wrapper: banltjls
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ticket, label or other thing having thereon any trade
mark of any other person, every person aggricved by any
such wrongful act, shall be entitled to maintain an action
or suit, for damages in respect thereof, against the person
guilty of having done such act, or causiig oy procuring
the same to be done, and for preventing the repetition
or continuance_of the wrongful uct, and the commission
of any similar act. :

23, In every action which any person under the provi-
gions of this Act, commences as plaintiff for or on behalf
of Her Majesty for recovering any penalty or sum of mo-
ney, if the defendant obtains judgment, he shall be en-
titled to recover his costs of suit, which shall include a full
indernity for-all the costs, charges and expenses by
him expended, or incurred, in, about or for the purposes
of the action, unless the conrd or a judge thereof
directs that costs of the ordinary amount only shall be
allowed. : : : -

24, In any action which any person, under the provi-
sions of this Act, commences as plaintiff for or-on behalf
of Her Majesty, for recovering any penalty or sum of
money, if it be shown to the gatisfaction of the court, or
a judge thereof, that the person suing as plaintiff for or
on behalf of Her Majesty has no ground for alleging that
he has been aggrieved hy the committing of the alleged
offence, in respect of which the penalty or sum of money
is alleged to have become payable, and also that the per-
son so suing as plaintiff is not residenit within the juris-
diction of the court, or is not & person of sufficient pro-
pe'rt'y'i':é’ Dbe able to pay any costs which the defendant
may recover in the action, the court or judge may order
that the plaintiff shall give security, by the bond or recog-
nizance of himself and a surety, or by the deposit of &
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sum of money, or otherwise, as the court or judge thinks
fit, for the payment to the defendant of any costs which.
he may be entitled to recover in the action.

25. This Act shall commence and take effeet on the
first day: of September, in the present year, one thousand
eight hundred and seventy-4wo j.and the thirtieth and

thirty-first sections of .the Act passed in the sessionrheld.

in the thirty-second and-thirty-third years of Her Majes- |

ty's reign, intituled :——*‘ A Aci respecting Forgery,” and

the ninth section of ¢ The Trade Mark and Design Act of

1868,” are hereby repealed, as regards any offence com-
mitted after this Act comes into force.

26. The expression, “ The Trade Marks Oﬁ'énces Act,
1872,” shall be a sufficient description and citation of this
Act.

The prisoner was convicted of forgery: it appeared
that one Borwick, the prosecutor, sold powders called
“ Borwick’s Baking Powders” and ¢ Borwick’s Egg
Powders,” which powders he invariably sold in packets,
wrapped up in printed papers. '

The prisoner procured 10,000 wrappers to be printed :

similar, with some exceptions, to Borwick’s wiappers. In
these wrappers, the prisoner enclosed powdeérs of hia own,
which he sold for Borwick’s powders, and it was for the
forgery and uttering of these wrappers that the prisoner
was indieted. The jury found that the wrappers so far
resembled Borwick’s as'to deceive persons of ordinary
observation, and to make them believe them to be Bor-
wick’s, and that they were procured and used by the pri-
soner. with intent to defraud: held that the conviction
was wrong.—Reg. vs. Smith, Dears & B. 566,

The judges were of opinion that the prisoner was
guilty of obtaining mouey under false pretences, but nok
' I
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of forgery. A m.nular case would now fall under the above
Statute, provided the trade mark was registered.

FORGERY OF RAILWAY TICKETS, ETC.

Sect. 32.--Whosoever knowingly forges or utters, know-
.ing the same to be forged, any ticket or_ord_er for a free
or paid passage on any railway or on any steam or other
vessel, with intent to defraud, is guilty of felony, and
shall be liable to be imprisoned in the Penitentiary for a
term not exceeding three years nor less than two years,
or to be imprisoned in any common gaol or place of con-
finement other than a Penitentiary for any term less than
two years. C -

This clause is the 14th of ch. 94, C. 8. C., and is not
in the English Act; it will meet such cases, as Reg. vs.
Gooden, 11 Cox, 672.

The word *knowingly ” before ¢forges” is useless,
and not employed in the other sections, taken fro‘m the
English Act; the absence of the words ¢ oﬁ't?rs, disposes
of or puts off” also renders the clause defective and not
in conformity with the other parts of the Act.

See general remarks on forgery, and remarks and form
of indictment under Sect. 26,

FORGERY OF RECORDS, PROCESS OF COURTS OF JUSTICE,
DOCUMENTS PRODUCED IN COURT, ETC.

- "Sect. 38.—Whosoever forges or fraudulently alters, or
offers, utters, disposes of, or puta off, knowing the same
to be forged or fraudulently altered, any record, writ,
return, panel, process, rule, order, Warran?, mterrogator}{,
deposition, affidavit, affirmafion, recognizance, cognovit
actionem, or warrant of atforney, or any original docu-
ment whatsoever, of or belonging to any court of record,
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or any bill; petition, process, notice, rule, answer, plead-
ing, interrogatory, deposition, affidavit, affirmation, report,
order, or decree, or any original document whatsoever of
-or belonging to any Court of Equity or Court of Admi-
ralty, or any original document whatsoever of or belonging
to any Court of Justice, or:any document-or writing,
or any copy of any decument or writing, . used or
intended to be used as evidence in any court in this sec-
tion mentioned, is guilty of felony, and shall be liable to
be imprisoned in the Penitentiary for any term not

exceeding seven years and mnot less than two years, -

-or to be imprisoned in any other gaol or place of confine-
ment for any term less than two years, with or without
hard labour, and with or without solitary confinement.—
24-25 Viet., ch, 98, 8, 27, Imp.

The words in Italics are not in the English Act; they

constitute an important extension of the clause. Cogno-

vit actionem means & confession of judgment,

Sect. 84.—Whosoever, being the clerk of any court,
or other officer having the custody of the records of any
court, or being the deputy of any such clerk or officer,
utters any false copy or certificate of any record, know-
ing the sume to be false, and whosoever, other than such
clerk, officer or deputy, signs or certifies any copy or
certificate of any record as such clerk, officer or dep'uty ;
and whosoever forges orfraudulently alters, or offers,utters:
disposes of, or puts off, knowing the same to be forged
or fraudulently altered, any copy or certificate of an;r
record, or offers, utters, disposes of or puts off, any copy
or certificate of any record having thereon any false or

forged name, hand-writing or signature, knowing the same

to be.false or forged; and whosoever forges the seal of
any court oﬂregord, or forges, or fraudulently alters any
. process of any court whatsoever, or serves or enforces any
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forged process:of any” court whatsoever, knowing the
same to beforged, or delivers or causes to be delivered
to any persen; any paper, falsely purporting to be any
such process, or a copy thereof, or to be any judgment,
decree or order of sny court of law or equity, or a copy
thereof, knowing the same to be false, or acts, or pro-
fesses to act under any such false process, knowing the
same to be false, is guilty of felony, and shall be liable
to be imprisoned in the Penitentiary for any term not
exceeding seven years and not less than two years, or to
be imprisoned in any other gaol or place of confinement
for any term less than two years, with or without hard
labour, and with or without solitary confinement.—24—
25 Vict., ch. 98, 8. 28, Imp.
The words in talics are not in the English Act.
Greaves says: “InReg, vs. Evans, 1 Dears and B. 236,
and Reg. vs. Richmond, Bell 142, Bramwell, B., differ-
ing from the other judges, thought that the words.n the
9 and 10 Vict., ch. 95, 8. 57, * who shall act or profess
to act under any false colour or pretence of the process
of the Court” implied an acting under genuine process
by false colour or pretence ; and in order to prevent any
such doubt, the words * any such false process ” are sub-
stituted in this clause. The provisions of this clause
are,—1, Against any clerk, officer or deputy, uttering any
false copy, or certificate of any record knowing it to be
false ;2. Against any person other than such clerk, etc
ete.; signing or certifying any such copy or certificate as
such clerk ;—3. Agsinst forging or uitering, knowing it
to be forged, any such copy or certificate, or duy such
copy ot certificate with a forged signature, knowing it to
be forged; —4. ‘Against forging the seal of any Court of
record, or forging the process of any Court whatsoever ;—
5. Against serving or enforcing any forged process of any
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Court whatsoever, knowing it to be forged ;— 6. Against
delivering any paper falsely purporti_ug to be any such
process; or a copy thereof, or any judgment, decree or
-order of any Court of law or equity, or a copy therfaof
knowing it to be false;—7. Against acting, or pl:ofessmg
to act under any such false process, knowing it to be
false.” \ : '

Sect. 85.—Whosoaver forges or fraudulently alters, or

offers, utters, disposes of or puts off, knowing the same

to be forged or fraudulently altered, any instrutment, whe-
ther written or printed, or partly written and partly

‘printed, which is or shall be made evidence by any Act -

passed by the Legislature of any one of the late Pro-
vinces of Upper Cdnada, Lower Canada or Canada, or
passed or to be passed by the Parliament of F)anada,
or by the Legislature of any one of the Provinces of
Ontario, Quebec, Nova Scotia, or New Brun.smck,
and for which offence no other punishment is herein pro-.

vided, is guilty of felony and shall be liable to be impri- -

soned in the Penitentiary for any term not exceeding
seven years; nor less than two years, or to be imprisoned
in any ‘other gaol or place of confinement for any term
less than two years, with or without hard labour, and
with or without solitary confinement. 24-25 Viet., ch.
98, 5. 29, Imp. _ .
Sect. 36.— Whenever any such instrument has been
admitted in evidence, the Court or the judge or person
‘who has admitted the same, may, at the request of any
party against whom the same has been admitted in evi-
dence, direct that the same shall be impounded and be

kept in custody of some officer of the Court or other pro- .

per person, for such period and subject to such condi-
tions as the Court, judge or person admitting the same,
may seem meet.
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This clause is not in the English Act. Tt is taken from
the Consolidated Statutes for Upper Canada, ch. 101, sect.
2. Quoad Courts of civil j urisdiction, is it constitutional ¢

As to sureties for the peace, in folonies under ‘this Act,
see post, sect, 58,

~As to solitary confinement, see sect. 94 of the Proce-
dure Act of 1869,

See general remarks on forgery, and remarks, and
form of indictment under sections 1 and 14, ante,

In Reg. vs. Powner, 12 Cox 235, it was held by Quain,.
J., that au indictment for forgery under sect. 28 of the
English Act (sect. 34 of our Act, suprd) must allege
an intent te defraud, ; but that this averment was unne-
cessary in a count for fraudulently altering under the
same section.— The “process” alleged to have been
altered in this case, was an order by two Justices of the
Peace, under the Poor Laws, and was held to fall under

-the aforesaid seetion.

- Upon the trial of any indictment for any offence under
this section, the jury may, if the evidence warrants it,
under sect. 49 of the Procedure Act of 1869, convict the
prisoner of an attempt to commit the same.—2 Russell,
857. : -

FORGERY OF NOTARIAL ACTS, REGISTERS OF DEEDS, ETC.

Sect. 37.—Whosoever forges, or fraudulently alters,
or offers, utters, disposes of or puts off, knowing the same

to be forged or fraudulently altered, any notarial act or

mstrument, or copy purporting to be an authenticated

'c@y_" thereof, or any proces verbal of a surveyor, or like

copy theregf, or forges, or fraudulently alters, or offers,
or utters, disposes of or puts off, knowing the sarhe to be
forged or fraudulently altered, any duplicate of any in-
strument, or any memorial, afidavit, affitmation, entry,
certificate, indorsement, document, or writing made or
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jssued under, the provisions ofany Act heretofore passed by
the Legislature of any one of the late Provinces of Upper
(Canada, Lower Canada, or Canada, or passed or here-
after to be passed by the Parliament of Canada, or by the
Legislature of any one of the Provinces of QOutario, Que-
bee, Nova Scotia or New.. Brunswick, for. or. relating to
the registry of deeds,’ or. ather. instruments: or doouments
respecting or concerming the litle to or claims upon any
real or personal property whatever, or forges, or counter-
feits the seal of or belonging to any office for the regis-
try of deeds, or other insiruments as aforesaid, or any
stamp or impression of any such seal ; or forges any name,
handwriting or signature, purporting to be the name,
handwriting or signature of any person to any such me—
morial, affidavit, affirmation, entry, certificate, indorse~
ment, document, or writing, required or directed to be
signed by or by virtue of any Act passed or to be passed,
or offers, utters, disposes of or puts off, any such memorial
or other writing as in this section before mentioned,.
having thereon any such forged stamp, or impression of
any such seal, or any such forged name, handwriting or
signature, knowing the same to be forged, is guilty of
" felony, and shall be lable to be imprisoned in the Peni-
tentiary for any term not exceeding fourteen years and
not less than two years, or to be imprisoned in any other
gaol or place of confinement for any term less than two
years, with or without hard labour and with or without
solitary confinement.—24-25 Vict., ch. 98, s. 31, Imp.

The words in Jfalics are not in the English Act: they
seem principally adaptable to the Proviace of Quebec.

As to sureties for the peace, in felonies under this Act,
see post, sect. 58.

As to solitary confinement, sce sect. 94 of the I'roce~
dure Act of 1869. “
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See general remarks on forgery, and remarks and form
of md_ict:_:qm_:_d:,-uﬁdar sections 1 and 14, ante ; also, under
the Iasl: precedmg section, as to the intent to defraud.
‘Upon-the trial of any indictment for any offence under
ms ‘section, the jury may, if the evidence warrants it
under sect. 49 of the Procedure Act of 1869, convict thé

' Erisoner of an attempt to commit the seme. —2 Russell,
C 39. . : . : .

'FORGERY OF ORDERS, SUMMONS, ETC., ETC., ETC., OF
JUSTICES OF THE PEACE. '

Sect. 88,— Whosoever, with intent to defraud, forges
or alters, or offers, utters, disposes of or puts off, know-
ing ﬁhe'. same to be forged or altered, any summons;
conviction, order or warrant, of any J ustice of the
Peace, or any recognizauce purporting to have been
entered .into before any Justice of the Peace or other
oﬁicer: a.mthorized to take the same, or any examination,
deposition, affidavit, affirmation, or solemn declaration,
taken or made before any Justice of the Peace, is guilty
of ft?lony, and shall be liable to be imprisoned in the
Penitentiary for any term not exceeding three years, nor
less than two years, or to be imprisoned in any other
gaol or place of confinement for any term less than two
years, with or without hard labour, and with or
without . solitary confinement.— 24-25 Vict., ch. 98
s. 32, Imp. - ’

As to sureties for the peace, in felonies under this Act
see post, sect. 58, }

As to solitary confinement, see sect. 94 of the Proce-
dure Act of 1869,

See general remarks on forgery and form of incictment
for forgery therewith,
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Reg. vs. Powner, 12 Cox 235, anfe, under sect. 36, is
not very clear as to what is the dlﬁ‘erence between a
“ process” of a Court under sections 33 and 34 ante, and
an order, under the present section.

The forgery of an affidavit taken before a Commis-
sioner to receive aﬂidawts would not faJl under this
section.

FORGERY. OF THE NAMES OF JUDGES, CLERKS,
© EIC., ETC., ETC.

Sect. 39.—Whosoever, with intent to defraud, forges,
or alters any certificate, report, entry, indorsement, decla-
ration of trust, note, direction, authority, instrument or
writing, made or purpomng or appearing to be made by
any judge, officer or clerk, of any Court in Canada, or
the name, handwriting or algna.ture of any such judge,
officer or clerk, as aforesaid, or offers, utters, disposes of]

or puts off any such certlﬁeate, report, entry, indorse.

ment, declaration of trust, note, direction, authority,
instrament or writing, knowing the same to be forged
or alfered, is guilty of felony, and shall be liable to be
lmpnsoned in the Penitentiary for aty term not excced.
ing fourtecn years-and not less than two years, or to he
imprisoned in any other gaol or place of confinement,
for any term less than two years, with or without hard
labour and with or without solitary confinement.—24-25
Viet., ch. 98, 5. 33, Imp.

As to sureties for the peace, in felonies under this Act,
see post, sect. 58,

As to solitary confinement, see sect 94 of the Proce-
dure Act of 1869,

See general remarks on forgery, and form of indictment
for forgery therewtth.
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FALSE LYACKNOWLEDGING RECOGNIZANCES, ETC., ETC., ETC.

Sect. 40.— Whosoever, without lawful authority or
excuse, the proof whereof shall lie on the party accused,
in the name of any other person, acknowledges any recog-
nizance of bail, or any cognovit aclionem or judgment, or
any deed or other instrument, before any Court, Judge,
Notary, or other person lawfully authorized in that behalf,
is guilty of felony, and shall be liable to be imprisoned in
the Penitentiary for any term not exceeding seven years
and not less than two years, or to be imprisoned in any
other gaol or place of confinement for any term less than
two years, with or without hard labour, and with or
without solitary confinement.—24-25 Vict., ch, 98,s. 34,
Imp.

The word  Notary 7 is not in the English Act.

As to sureties for the peace, in felonies under this Act,
see post, sect. 58, N

As to solitary confinement, see sect. 94 of the Proce-

 dure Act of 1869,

Indictment.—......0on...... feloniously did, without
lawful authority or excuse, before_..... (the said_.....
then being lawfully authorized in that behalf) acknow-
ledge a certain recognizance of bail in the name of J. N.
in a certain cause then depending in the said Court (or
in the cowrt of . ..... ) wherein A. B. was plaintiff, and

-Ci D., defendant, againast the form.. - . .= Archbold, 615 ;

2 Russell 10186, -

Upon the trial of any indietment, for any offence under
this section, the jury may, if the evidence warrants it,
under sect. 49 of the Procedure Act of 1869, convict the
ptisoner of an attempt to commit the same.
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FORGERY OF MARRIAGE LICENCES.

Sect. 41 —-—Whosoever forges or fraudulently alters
any: hcence or certificate for marriage, or offers, utters,
disposes of or puts off any. such licence or certlﬁca.te,
knowing the same to be forged or frandulently altered, is
guilty of felony, and shall be liable to be imprisoned in
the Penitentiary for any term not exceeding seven years
and not less than two yeats, or to be imprisoned in any
other gaol or place of confinement for any term less than
two years, with or without hard labour, and with or
without solitary confinement.—24-25 Vict,, ch. 98, s.
35, Imp.

See remarks under next section.

FORGERY OF REGISTERS OF BIRTHS, MARRIAGES AND
DEATHS.

Sect 42.—Whosoever unlawfiﬂly destroys, defaces or

“injures, or causes or permits to be destroyed defaced or
injured, any register of birth, baptisms, marriages, deaths
-or burials, which now is or hereafler shall be by- law
a.u_thorized or- required to.be kept in Canada, or in any
one of the Provinces of Ontario, Quebec, Nova Scotia or
New Brunswick, or any part of any such register, or any
certified copy of any such register, or of any part
thereof, or forges, or fraudulently alters in any such re-
gister any entry relating to any birth, baptism, marriage,
death or burial, or any part of any such register, or
any cerlified copy of such register, or of any part
thereof, or knowingly and unlawfully inserts, or causes
or permits to be inserted in any such register, or in
any certified copy thereof, any false entry of any matter
relating to any birth, baptism, marriage, death, or burial,
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or knowingly and unlawfully gives any false certificate
relating to any birth, baptism, marriage, death or burial,
or certifies any writing to be a copy or extract from any
such register, knowing such writing or the part of such
register whereof such copy or extract is so given, to be
falsg in any material particular, or forges, or counterfeits
the seal of or belonging to any register, office, or burial
board, or offers, utters, disposes of or puts off any such
register, entry, certified copy, certificate or seal, knowing
the same to be false, forged or altered, or offers, utters,
disposes of or puts off any copy or any entry in any such
register, knowing such entry to be false, forged or altered,
is guilty of felony, and shall be liable to be imprisoned in
the Penitentiary for life, or for any term not less than
two years, or to be imprisoned in any other gaol or place
of confinement, for any term less than two years, with or
without hard labour, and with or without solitary con-
finement.—24~25 Vict., ch. 98, 8. 36, Imp.

Sect. 43—Whosoever knowingly and wilfully i}serts,
o causes or permits to be idserted, in any copy of any
register directed or required by law to be transmitted to
any registrar or other officer, any false entry of any
matter relating to any baptism, marriage, or burial, or
forges, or alters, or offers, utters, disposes of or puts off
knowing the same to be forged or altered, any copy of
any register so directed or required fo be transmitted
as aforesaid, or knowingly or wilfully signs or verifies
any copy of any register so directed or required to be

' transmitted as af'oresmd which copy is false in any part

thereof; knowing the same to be false, or unlawfully de-
stroys, defaces or injures, or for any fraudulent parpose
takes from its place of deposit, or conceals any such
copy of any register, is guilty of felony, and shall be
liable to be imprisoned in the Penitentiary for life, or for
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‘any term not less than two years, or to be imprisoned in
any other gaol or place of confinement for any term less
than two years, with or without hard labour, and with
or without solitary conﬁnement.—24-—25 Vlct ” ch 93,

8. 87, Imp.

' Ad'to sureties for the pea.ca, in felomes under thls Act
sée post, sect. 68, -~

Asto sohtary conﬁnement see sect. 94 of the Proce,-
dure Act of 1869 o

Indictment under sect. 42 for mahng a false entry in a
marriage register.—. ... ... feloniously, knowingly and
unlawfully did insert in a certain register of marriages,
which was then by law authorized to be kept, a certain
false entry of a matter relating to a supposed marriage,
and which said false entry is as follows: that is to say
(set it out verbatim with inuendoes of necessary to expluin

i) ; whereas in truth and in fact the said A. B. was not
married to the said C. D., at the said church, on the said

——day of as in the said entry is falsely alleged and
stated ; and whereas, in truth and in fact, the said A, B,
was not mamed o the said C, D. at the said. church or
elsewhere; at, the time in the sa.ld entry mentioned, or at
any other time whatsoever, against the form_ .. ...

{(2ud Count.)..... feloniously did, knowmgly and wil-
fully, offer,utter, dispose of and put oﬁ' a copy of a certain
other false entry relating to a certain supposed marriage,
which said last mentioned false entry was before then
inserted in a certain register of marriages, by law author-
ized to be kept, and whieh said last mentioned false
entry is as follows: that is te say (sef 42 out) wheress in
truth and in fact. .. ... (as above). And the jurors afore-
said, upon their oath aforesaid do say that the said J,
S. at the time he 50 offered, uttered, disposed of and put

142 . THE, ?mmu. BTATUTE LAW,

off the said copy.of the said last mentioned false entry
well knew the said last mentioned false entry to be false
against the form. . . ..—Archbold, 698. See R. vs. Sharpe,
8 C. & P. 436,

In Reg. vs. Bowen, 1 Den. 22, the indictment was
under what is now the first part of sect. 42, and charged

that . ... “John Bowen ...__. feloniously and wilfully
(wilfully must now be unlawfully) did destroy, deface and
injure a certain register of . _._.. to wit, the register of

______ which said register was then and there kept
(and by law authorized to be kept) as the register of the

parish of. ... .. and was then and there in the custody
of ._.... rector of the said parish of .. ... against the
form...... ? Tt was objected that the indictment was

bad for charging three offences, destroying, defacing “ and”
injuring, the statute saying, destroying, defacing *or »
injuring. A second objection was taken that no scienter
was charged, and that-the word * knowingly” was not
in the indictment. The indictment was held good.

In Reg.vs. Asplin, 12 Cox 291, it was held by Martin,B.,
that upon an indictment under sect. 36, (sect. 42 of our
Act) for making a false entry into a marriage register, 1t
is not necessary that the entry should be made with intent
to defrand, and that it is no defence that the marriage
solemnized was null and void, being bigamous ; also that,
if a person knowing his name to be 4, signs another

name without authority, he is guilty, and it is imma-
terial that he is a third witness, the Ma.rnage Act only
requiring two.

Upon the trial of any indictment for any offence under
these sections, the jury may, if the evidence warrants it,
under sect. 49 of the Procedure Act of 1869, convict
the prisoner of an a.ttempt to commit the same,—2 Rus-
sel, 939,
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DEMANDING PROPERTY UPON FORGED INSTRUMENTS.

Bect. 44.—Whosoever, with intent to defraud, demands,
receives or obtains, or causes or procures to be delivered
or paid to any person, or endeavours to receive or obtain,
or to cause or procure to be delivered or paid to any
person, any chattel, money, security for money, or other
property whatsoever, under, upon or by virtue of any
forged or altered instrumeni whatsoever, knowing the
same.to be forged or altered, or under, upon or by virtue

~of any probate or letters of admmlstratmn, knowing the
will, testament, codieil, or testamentary writing, on which
such probate or letters of administration are obtained to
have been forged or altered, or knowing such probate or
letters of administration to have been obiained by any
false oath, affirmation or affidavit, is guilty of felony and
shall be liable to be imprisoned in the Penitentiary for
any term not exceeding fourteen years and not less than

two years, or to be imprisoned in any other gaol or

~ place of confinement for any term less than two years,
--with or without hard labour, and with or without sol-
itary confinement.—24-26 Vict., ch. 98, s. 38, Tmp,

As to sureties for the peace in felomes under this Act,
see posty sect. 68,

As to sohtary conﬁnement see sect. 94 of the Proce-
dure Act of 1869.

Greaves says : “This clause isnew. Iiis mtended to em-
brace every case of demanding, etc., any property whatso-
ever upon forged instruments; and it isintended to include
bringing an action on any forged bill of exchange, note,
or other security for money. The words ¢ procure to be
delivered or paid to any person’ were inserted to include
cases where one person”by means of a forged instrument
causes money to be paid to another person, and to avold
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the difficulty which had arisen in the cases as to obtain—
ing money by false pretences.—R. vs, Wavell, 1 Mood.

224 Reg vs. Gatrett, 1 Dears. 232.%

In Reg vé. Adams, 1 Den. 38, the prisoner had obtained
goods af a store with a forged order this was held not
to be larceny ; it would now fall under this clauge.

The clause seems to cover the attempt to commit the
offence, ag well as the offence itself, and if, as provided
for by sect. 49 of the Procedure Act of 1869, a verdict
of guilty of the attempt to commit the offence is given
by the jury, the prisoner would stand convicted of a
felony, and punishable under this clause though see Reg.

“vs. Connell, 6 Cox, 178.

FORGERY OF ANY DOCUMENT OR WRITING WHATSOEVER,

Sect.. 45.— Whosoever maliciously and for any pur-
pose of fraud or deceit, forges any document or thing
written, printed or othermse made capable ot being read,
or utters any such forged document or thing, kh\omng
the same to be forged, is guilty of felony, and shall be
liab's to be imprisoned in the Penitentiary for life or for
any term not less than two years, or to be imprisoned in
any other gaol or place of confinement for any term less
than two years, with or without hard labour, and with or
without solitary confinement; and the wilful alteration
for any purpose of fraud or deceit of any such decument
or thing, or of any document or thing the forging of which
is made penal by thls Act, shall be held to be a forging
thereof,’

This clause is not in the English Act.

It is very defective. It seems to be intended to cover
all documents, ete., etc., ete., not before provided for by
the Act, and these words are omitted. And them the
word “ maliciously” is here very improperly used: the
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absence of the words offers, disposes of, and puts of),
also renders the clanse very dissimilar to the other parts
of the Act. The last part is useless, as to documents not
mentioned in this clause, and as to those mentioned in
the clause, the words “or fraudulently alters” after
‘forges ” in the second line would have been more in
conformity with the othier parts of the Act.

As to sureties for the peace in felonies under this Act,
see post, sect. 58,

As to solitary confinement, see -sect. 94 of the Proce-
dure At of 1869, Do
- Bee general remarks on' forgery, and forro. of indict-
ment therewith; -ehch count under this ¢lause should
have ¢ felaniously, maliciously and for a. pu}_ipase of fraud,”
and should be repeated with the variance and for a pur-
pose of deceit, The count for uttering should not have
“ offer, dispose of or put ¢ff.”  If an alteration of the docu-
ment is charged, it must be stated to have been dome
“ewilfully and for @ purpose of fraud,” and in another count
“avilfully and for @ purpose of decest.”  But it must be
remembered that, in consideration of law, every altera-
tion of an instrument amounts to a forgery of the whole,
and that an indictment. for forgery will be supported by
proof of a fraudulent alteration, though, in cases where a
genuine instrumenf has been altered, it is perhaps better
to allege the alferation in one count of the indictment,—
1 Starkie’s Crim. pl. 99. .

The words “‘ fraud or deceif” are certainly very pro-
perly employed in this clause, and, if they were not
accompanied by the word *“maliciously ” would cover all
possible cases of forgery, (see general remarks, anfe,) as
the clause is not limited to any document or writing, not
otherwise provided for. '

K
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Sect., 49 of the Procedure Act of 1869 would apply to
the trial of any indictment for any offence against this
clause, :-r.. . o '

. FORGERY OF ANY INSTRUMENT, HOWEVER DESIGNATED, IN

LAW A WILL, BILL OF EXCHANGE, ETC., EIC., ETC.,
FORGERY OF BILLS MADE OUT OF CANADA,
ETC., ETC., ETC., VENUE,
' PBTC., EXC.y ETC,

Sect. 46.—Where by this or any other Act any person
is or shall hereafter be made lable to punishment for
forging or altering, or for offering, uttering, disposing of
or putting off, knowing the same to be forged or altered,
any instrument or writing designated in such Act by any
gpecial name or description, and such instrument or
writing, however designated, is in law a will, testament,
eodicil or testamentary writing, or a deed, bond or writing
obligatory, or a bill of exchange or & promissory note for
the payreent of money, or an indorsement~on, or assign-
rment of & bill of exchange, or promissory note for the pay-
ment of money, or an acceptance of a bill of exchange, or
an undertaking, warrant, order, authority, or request for
the payment of money, or an indorsement on or assign-
ment of an undertaking, warrant, order, authority or
request for the payment of money, within the true intent
and meaning of this Act, in every such case, the person
forging or altering such Instrument ‘or writing, or offer-
ing, uitering, disposing of, or putting off such instrument
or writing, knowing the same to be forged or altered, may
be indicted as an offender against this Act, and punished
aceordingly.— 24-25 Vict., ch. 98, . 39, Tmp.

Sect. 47.——Where the forging or altering any writing
or matter whatsoever, or the offering, uttering, disposing
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of or putting off any writing or matter whatsoever, know-
ing ‘the same to be forged: or altered, is in this Aet
expressed ‘to ‘be an offence, if any person in Canada
forges, or alters, or offers, utters, disposes of or puts off,
knowing the same to be forged or'altered, any such vrit-
ing or matter, in whatever country or place out of
Canada, whether under the Dominion ‘of Her Majesty or
not, such writing or matter may purport to be made or
may have been made, and in whatever language the same
or auy part thereof, may be expressed, every such person
and every person, aiding, abetting, or counselling such
person, shall be deemed to be an offender within the mean-
ing of this' Aet, and shall be punishable thereby in the
same manner as if the writing or matter had purported
to be made, or had been made in Canada, and if any
person in Capada forges, or alters, or offers, utters, dis-
poses of or puts off, knowing the same to be forged or
altered, any bill of exchange, or any promissory note for
the payment of money, or any indorsement on or assign-
‘ment of any bill of exchange or promissory note for the
payment, of money, or any acceptance of any bill of
‘exchange, or any: undertaking, warrant, order, authority; or
request for the payment of money, or for the delivery or
transfer of any. goods or security, or any deed, bond, or
writing obligatory for the payment of money, whether
such deed, bond, or writing obligatory is made only for
the payment of mouney, or for the payment of Inoney
together with some other purpose, or any indorsement
ou or assignment of any such undertaking, warrant, order,
authority, request, deed, bond, or writing obligatory, in
whatsoever place or country out of Canada,whether under
the dominion of Her Majesty or not, the money payable
or seoured by such hill, note, undertaking, warrant, order,
authority, request, deed, bond or writing obligatory may
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be or may purport.to be payable, and in whatever lan-
guage the same respectively or any part thereof may be

expressed, and whether such bill, note, undertaking,

warrant, order, authority, or request, be or be not, under

‘seal, every such person, and every person aiding, abetting
_or counselling such person, shall be deemed"to be an

offender within the meaning of this Act, and shall be
f}unishable thereby in the same manner as if the woney
had been payable or had purported to be payable in Ca-
nada.—24-25 Viet., ch. 98, s. 40, Imp.

In R. vs. Lee, 2 M. & Rob. 280, it was held, that, in

_an indictment upon. this section, for uttering a forged
,foi-eign bill or note, the bill or note need not be alleged

to be payable out of England.

Sect, 48.—Whosoever commits any offence against this
Act, or commits any offence of forgi‘ng, or a:'lt,em}g any
-matter whatsoever, or of offering, uttering, disposing of;

“or putting off, any matter whatsoever, knowing the same

to be forged or altered, whether the offence -in any such
cage be indictable at common law, or by \{Htufa o_f any
Act passed or 0 be passed, may be dealt with, ll'ldlctf)fi,
tried and punished in any district, countylor place in
which he is apprehended or in custody, in the same
mauner in all respects as if the offence had been actually
committed in that district, county or place; and every
accessory before or after the fact to any -s.;u.ch oﬂ'ence', if
"the same be a felony, and every person -aiding, abe-ttmg
or counselling the commission of any sach- qﬁ'en(':e, }f the
game be s misdemeanor, may be dealt with, mdlctefi,
‘tried and punished, in any district, county or place, in
which he shall be. apprehended, or be in custody, in the
same manuer: in all respects as if his offence, and the
oftence of his-principal, had been actually committed, in
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such distriet, county or ‘place.~24-25 Vicf., ch. 98, 5.
41, Tmp. '

Sect. 46 was first enacted by 11 Geo, 4 & 1 Will 4.

1t is doubtful, says Bishop, 2 Crim. Proced. 446, whether
thisexplanatory section does more than affirm what would
be the interpretation of the Coirts; without it.

As to Sect. 48, it was held, under the édfréépén&'ing
section of the English Act, that where the prisoner s
tried in the county where he is in custody, the forgery-
may be alleged to have beer committed in that county,
and there need not be any averment that the prisoner is
in custody there.—R. vs. James, 7 C. & P. 553. And
in the case of Reg. vs. Smythies, 1 Den. 498, it was
held that, although the defendant is not shewn to have
been in custody in the county where the bill is found,
until the moment before his trinl, when he surrenders in
discharge of his bail, that is sufficient to make him
triable there, and the judges said that the samer ing

_had becn given in Reg. vs. Whiley, 2 Mood. 186, though
the report is to the contrary.

-DESCRIPTION OF INSTRUMENT IN INDICTMENTS FOR
FORGING, 'OR FOR ENGRAVING, ETC,

Scct. 49.—In any indictment; for forging, altering,
offering, uttering, disposing of or putting off any in-
strument, stamp, mark or thing, it shall be sufficient to
describe the same by any name or designation by which
the same may. be usually known, or by the purport
thereof, without setting out any copy or fac-simile
thereof, or otherwise describing the same or the value
thereof.—24-25 Vict. ch. 98, &. 42, Tmp. -

The words in Italics are not in the English Act.

Sce sect. 24, of the Procedure Act of 1969,
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If the instrument be set out, it should be correctly
given.—Archbold, 561. In Reg. vs. Williams, 2 Den.
61, the prisoner was indicted for forging a certain war-
f_sint.:',-‘_-order and request in the words and figures fol-
lowing, (the instrument was then set out in full); it was
proved to be only a request: Held, that as the instru-
ment was set out in full, the description of its legal
character was swrplusage, and thercfore caused no vari-
ance.

And now, any variance of this kind would be amend-
able, under the Procedure Act of 1869.

- Sect. 60.—In any indictment for engraving, or making
the __whéle or any part of any instrument, matter or thing
whatsoever, or for using or having the unlawful custody
or possession of any plate or other material upon which
the whole or any part of any instrument, matter or thing
whatsoever has been engraved or made, or for having
the unlawful custody or possession of any paper, upon
which the whole or any part of any instyument, matter
or thing whatsoever has been made or printed, it shall
be sufficient to describe such instrument, matter or thing
by any name or designation by which the same may be
usually known, without setting out any copy or fac-
simile of the whole or any part of such instrument,
matter or thing.—24-26 Vict, ch. 98, a. 43, Imp.

See remarks under last preeeding section,

INTENT TO DEFRAUD, HOW TO BE ALLEGED.

" ‘Sect. 51.—It shall be sufficient in any indietment for
forging, altering, uttering, offering, disposing of, or put-
ting off any instrument whatsoever, where it shall be
necessary to allege an intent to defraud, to allege that
the party accused did the act with intent to defraud, with-
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out alleging an intent to defraud any particular person ;
and on the trial of any such offence, it shall not be neces-
sary to prove an intent fo defraud any particular person,
but it shall be sufficient to prove that the party accused
did the act charged with an intent to defraud.—24-25
Viét., ch. 98, s. 44, Imp. . =~ 0 - e o0

‘See general remarks on forgery. '

CRIMINAL POSSESSION, WHAT 18, UNDER THIS ACT.

Sect. 52.—Where the having any matter or, thing in
the custody or possession of any person is in this Aect
expressed to be an offence, if any person has any such
matler or thing in his personal ¢éustody and possession,
or knowingly and wilfully hasany, such matter or thing
in the actual custody and possession of any other person,
or knowingly and wilfully has any such matter or thing
in any dwelling-house or other building, lodging, apart-
ment, field, or other place, open or enclosed, whether
belonging to or occupied by himself or not, and w}lether

* such matter or thing is so had for his own use, or for the
use or benefit of another, every such person shall be
deemed and taken to have such matter or thing in his
custody or possession within the meaning of this Act.—
24-25 Vict., ch. 98, 5. 45, Imp.

SEARCH WARRANTS FOR FOKGED INSTRUMENTS, ETC.

Sect. 53.If it is made to appear by information on
oath or affirmation before a Justice of the Peace, that
there is reasonable eause to believe that any person has
in'his custody or possession without lawful authority or
excuse, any Dominion or Provineial note, or any note or
bill of any bank or body corporate, company or person
carrying on the business of bankers, or any frame, mould
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or implement for making paper in imitation of the paper
used for such notes or bills, or any such paper, or any
plate, wood, stene or other material, having thereon any
words, forms, devices, or characters capable of producing
or inteaded to produce the impression of any such note or
bill, or any part thereof, or any tool, implérent or material
used or employed, or intended to be used or: employed,
in or about any of the operations aforesaid, or any
forged security, document or instrument whatsoever,
or any machinery, frame, mould, plate, die, seal, paper
or other matter or thing used or employed, or intended
to be used or employed, in the forgery of any sccurity,
document or instrument whatsoever, such Justice
may, if he think fit, graat a warrant to search for the
game; and if the same is found upon such search, it
shall be lawful to seize and carry the same before some
Justice of the distr{ct;, county or place, to be by him dis-
posed of according to law, and all such matters and things
s0 seized as aforegald shall by order of the court where
any such offender is tried, or in case theré_\ be no such
trial, then by order of some Justice of the Peace, be de-
faced and destroyed, or otherwise disposed of as such
;ourt or Justice may direct.—24-25 Vict., ch. 98, s, 46,
mp.,

Greaves says: “The cases embraced by this clause
are :—— 1. Where any person has in his possession, with-
aut lawful authority or excuse, any notes or bills (of any
banks) : . this provision is intended ‘to reach any case
where the bills or notes of any. banks may have been
unlawfully taken away before they were regularly issued.
It is true that in such a case the bills or notes are not,
forged, but they have been unlawfully taken out of the
bank, and ought not to be circulated, and the ease is at
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Jeast as strong, - as that -of coining tools conveyed ont of
any of Her Majesty’s mints without lawful authority.or
excuse, which. ma.y be seized under a search warrant, (by
the Coin Act.} -

2. Where any. person has in- his posseamon, with
out lawful authority or excuse, any frams, etc., ete.,
efe., for making paper in'imitation of any of the. paper
used for such notes or bills,— or any such. paper,.
or any plate, wood, ete., ete., ete., having thereon any
words, devices, etc., etc., etc., capable of producing the
impression of any such note or bill, or any togl, ete., etc.,
ete., used about any of those operations.

. 3, Where any person has in his possession, without
lawful authority or ‘exeuse, any forged security, docu-

ment, or instrument; whatsoever. This is a new provi- .

sion andra very important amendment of the law ; for it
will tend to facilitate prosecutions-for forgery in many
cases., Hitherto, it has frequently happened that forgers
have escaped with impunity for want of such a power as
is here conferred: this clause includes every forged
instrument whatsoever, and it authorizes the search for
such an instrument, in every. case, at the instance of the

Crown or:a private prosecutor. ‘It is quite clear:that a .

search may be made under it whenever there is reason-
able cause to believe that it is in the possession of the
forger, for he can have no lawful authority or excuse for

its possession : just as clearly is that the case, where it

is in the possession of any agent of the forger, for he ean
bave no more authority or exeuse for its possession than
the forger, Buf perhaps it may be said that where a
forged instrument is delivered to an attorney under such
circumstances that, if it were a genuine instrument, he
would be privileged from producing it, the attorney has
a lawful authority or excuse for keeping possession of it::
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but this, clearly, is not so'; the words * without lawful
authority or excuse” are introduced in this clause, for
the like purpose as (whenit is used) in the other sections
of this Act, and in the similar sections of the Coin Aet,
viz. to protect persons who are lawfully in possession of
the thing specified and their agents, and are inapplicable
to persons who are unlawfully in possession of the things,
or their agents, whether attorneys or not. Consequently,
all such questions ag arose in R. vs. Smith, 1 Phil. Evid.
171 ; R. vs. Avery, 8 C. & P. 696 ; Reg. vs. Hayward,
2C. & K. 234, 1 Den. 166 ; Reg. vs. Farley, 2 C. &
K. 813, 1 Den. 197, and Reg. ve. Tafls (Tylney and
Tuffs,) 1 Den. 319, may be avoided in future by seizing
the forged instrument under a search ‘warrant issued in

- pursuance of this clause. (See Dixon’s case, decided by

Lord Mansfield, -3 Burrows, 1687.) Nor is there any
reason why this should not be done: for it is perfectly
clear that a stolen deed, bill or note, delivered by a client
to his attorney, may be seized under a search warrant
issued under 8. 103 (s. 117) of the Larceny Act; so that
this construction places the search for forﬂed and stolen
instruments on precisely the same f{ooting.— Lastly,
where any person has in his possession without lawful
authority or excuse, any machinery used in the forgery
of any security, document or instrument whatsoever,”

. See _Tay]or, on Evid. Vol. 1, p. 813, 823 828
- COMPETENCY OF WITNEsses ON TRIAL.

Sect 54,—Inall prosecutlons by mdlctment or 1nfor—
mation “against any person.or persons for .any offence
punishable under this Act, no person shall be deemed an -
incompetent witness, in support of the prosecution, by
reason of any.intgtr_e@ which such person may have or be
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supposed to have in respect of any deed, writing, instru-
ment, or other matter given in evidence on the trial of
such indictment or information ; but the evidence of any
person or persons so interested or supposed to be inter-
ested shall in no case be deemed sufficient to sustain a
conviction for any of the said offences, unless the same is
corroborated by other legal evidence in support of such
proseéution.——g Geo. 4, ch. 32, s. 1. Imp.

Seo R. vs. Hughes, 2 East. P. C. 1002 ; R. vs. Maguire,
Ibid ; the Bank Prosecutions, R. & R. 378. .

L
PUNISHMENTS, ETC.

Sect. 55,—Whosoever, after the commencement of
this Act, is convicted of any offence which has been sub-
jected by any Aect or Acts to the same pains or penaltics
as are imposed by the Act passed in the fifth year of the
Reign of Queen Elizabeth, intituled: ¢ An Act against
forgers of false deeds and writings,” for any of the offences
first enumerated in the said Act, is guilty of felony, and
shall, inlieu of such pains.and penalfies, be liable to'be
imprisoned in the Penitentiary for any term not exceeding
fourteen  years and: not-less than fwo “years, or to be
imprisoned in any- other gaol: or place of confinement for
any term less than two: years, with or without hard
labour, and with or without solitary confinement.—24~
26 Vict., ch. 98, 8. 47, Imp. : :

- %The Stat. 5 Eliz. ch. 14, relates to the forgery of deeds,
charters, writing sealed, court rolls, or wills : the punish-
ment for which was pillory, both ears cut off, the nos-
trils slit and cut and seared with a hot iron, forfeiture of
all property, and imprisonment for life.

156 THE CRIMINAY, STATUTE LAW.

Sect, 56.—Where, by any Actnow in force in any Pro-
vince of Canada; any person falsely making, forging,
counterfeiting, erasing or altering any matter whatsoever,
or uttering; publishing, offering, disposing of, putting
away, or making use of any matter whatsoever, kno wing
the same Yo have been falscly made, forged, counterfeit-
ed, erased, or altered ; or any person demanding, or en-
deavouring to receive or have anything,or to do orto cause
to be done any act, upon or by virtue of any matber
whatsoever, knowing such matter to have been falsely
made,forged, counterfeited, erased, or altered ; or where,by
any such Act now in force, any person falgely personating
another, or falsely acknowledging anything in the name
of another, or falsely representing any other person than
the real party to be such real party, or wilfully making a
false entry in any book, account or document, or in any
manner gvidfully falsifying any part of any book, account
or. doeument, or wilfully making a transfer of any stock,
annitity-or fund in the name of any person not being the
owner thereof, or knowingly taking ‘any,false oath, or
knowingly making any false affidavit or fal affirmation, or
demanding or receiving any money or cother thing by
virfue of any probate or letters of administration, know-
ing the will on which such probate shall have been ob-
tained to have been false or forged, orknowing such pro-
bate or letters of administration to have been obtained
by means of any false oath or falseaffirmation ; or where,

. by any such Act nowin force, any person making or using,

orkhowingly having in his custody or possession,any frame,
mould or instrument for the making of paper, with cer-
tain words visible in the substance thereof, or any person
making such paper, or causing certain words to appear
visible in the substance of any paper, would, according
to the Provisions contained in any such Act, be guilty of
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felony, and be liable to any greater punishment than is
provided by this Act, then and in each of the several cases
aforesaid ;. if any person after the commencement of this
Act is convicted of any such. felony as is hereinbefore in
this section mentioned, or of aiding, abetting, counselling
or procuriug the ccimmiasio_n.. thereof, and the same is not
‘punishable under any of the other Provisions of this Act,
every such person shall be liable to be imprisoned in the
Penitentiary for life, or for any term not less than two
years, or to be imprisoned in any other gaol or place of
confinement for any term less than two years, with or
without hard lebour, and with or without. solftary con-
finement.—24-25 Vict., ch. 98, s, 48, Irop.. - -
. It would perhaps have been betier to do without this

and: the last preceding sections, by a.repeal clause, and a
proper phraseology in sect. 45.

’&CCESSORIES AFTER THE FACT,

Sect. 57.—Every aceessory after the fact to any felony
punishable under this Aet, shall be liakle to be. imprison-
ed in any gaol or place of confinement, other than the
Penitentiary, for any term less than two years, with or
without hard labour, and with or without solitary con-
finement ; and every person who aids, abets, counsels or
procures the commission of any misdemeanor punishable
under this Aet, shall be liable to be proceeded against,
indicted and punished, as a principal offender.—24-25
Viet, ch. 98, s. 49, Imp.

- Bee segtions 4 and 5, 31 Viet.,ch 72.
'FINE AND SURETIES ¥OB KEEPING THE PEACE, IN WHAT
CASES,

Sect. §8.—Whenever any person is convicted of a
misdemeanor under this Act, the Court may, if it thinks
fit, m addition to or in lieu ofany of the punishments by
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this Act autho'r'_iz‘éd,_ fine the offender, a_,ﬁd require him to
enter intohis 0w recognizances, and to find ‘sureties,
‘both or-éither, for keeping the peace and being of good
behaviour,’and in all cases of felonies in thisact mention-
‘ed, “thi¢ ‘Court may, if it thinks fit, require the offender to
enter into his ‘own recognizances, and to’ find sureties,
‘both or either, for keeping the ‘peace, in addition to any
of the punishments by this Act authorized, provided that
no person shall be imprisoned under this section for not
finding sureties, for any period exceeding one year.—
24-26 Viet., ch, 98, s 51, Tmp. o
See remarks under sect. 74 of the et respecting
malicious injuries to property. )
Seet. 59.—This Act shall commence and take effect

on the first day of January, one thousand, eight hundred
and seventy. : '

FORGERY UNDER THE “ ACT RESPECTING THE CUSTOMS.”
G e 81 vior, om 670 -

Sect. 87.—If any person at any timg forges or coun-
terfeits any mark or brand to resemble any mark or
brand provided or used for the purposes of this Act, or
forges or counterfeits the impression of any such mark or
brand, or sells or exposes to sale, or has'in his custody or
possession, any goods with a counterfeit mark or brand,
knowing the same to be counterfeit, or uses or affixes any
such mark or brand to any other goods required to be
stambed a3 aforesaid, other than those to which the same
was originally affized, such goods so falsely marked or
branded shall be forfeited, and every such offender, and
his aiders, abettors- or assistants, shall, for every such
offence, forfeit and pay the sum of two hundred dollars :
which penalty shall ‘be recoverable in a summary way,
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before any two Justices of the Peace in Canada, and in
default of payment theé’ party so offending shall be corn-
mitted to any of Her Majesty’s Gaols in Canada, for a
period not-exceeding twelve months. . .- -

Sect. 88.— If any person - counterfeits -or. falsifies, or
uses when so counterfeited or falsified, any paper or docu-
ment required under this Act or for any purpose therein
1mentioned, whether written, printed, or otherwise, or by
any false statement procures such document, or forges or
counterfeits any certificate relating to any oath, affrma-
mation, or declaration, hereby required or authorized,
knowing the same to be so forged or countesleited,
such person shall be guilty of a misdemeanor and being
thereof convieted, shall be liable to be punished accord-
ingly.

FORGERY UNDER THE ‘‘ ACT FOR THE REGULATION OF
THR POSTAL SERVICE.” 81 vicT., cm. 10,

Sect. 17, par. 9.—To forge, counterfeit er imitate any
Post Office Money Order, or advice of such Mopey Order,
or Post Office Savings Bank Depositor’s Book, or author-
ity of the Post Master General for repayment of a Post
Office Savings Bank deposit or of any part thereof,—or
any signature or writing in or upon any Post Office Mo-
ney Order, Money Order advice,” Post Office Savings
Bank Depositor’s Book, or autborite of Post Master Gen-
eral for repayment of a Post Office Savings Bank depo-
git or of any part thereof with intent to defraud, shall be
a felony punisbable by imprisonment in the Penitentiary
for any term not less than two years and not exceeding
seven years, and the accessories to any such offence shall
be punishable accordingly.
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i

F R
ORGERY UNDER THE *f sCT RESPECTING THE SHIPPING QF

SEAMEN.” 36 vicr,, ¢m. 129,

. Seqt. 24.—Every person who fraudulently alfers, assists
in fr_audplepﬂy altering, or procures to be fraud,ulentl
altered, or makes, or assists in ‘making, ‘or procures to b:g
made, any false entry i, or delivers, assistain delivering
OF procures to be delivered, a false copy of any agree:

ment under this Act, shall for each )
of a misdemeanor. ch such offence be guilty
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AN ACT RESPECTING OFFENCES AGAINST
THE PERSON.

$2-33 Vier., o, 20,

Whereas it is expedient to assimilate, amend and con-

olidate the Statute Loaw of the several Proviueces of

Juebee, Ontario, Nova Scotia and New Brunswick, relat-
ng to oftences against the person, and to extend the
ame as so consolidated to all Cunada: Therefore, Her

dajesty, by and with the advice and eonsentot the Senate’

wd House of Commons of Canada, enacts a,7 follows :

MURDER.

Sect. 1.—Whosoever is convicted of murder shall suffer
leath as a felon.—24-25 Vict., ch. 100, s. 1, Imp.

Sect. 2.—Upon every conviction for murder the Court
ihall pronounce sentence ot death, and the same may he
-arried into execution, and all other proceedings upon
meh sentence,and in respect thereof may be had and
aken in the same manner, and the Court before which
‘he convietion takes place shull have the same powers
u all respecis, as after a convietion for any other felony
or which a prisoner may be sentenced to suffer death as
v felon.—24-25 Viet,, ch. 100, v. 2, Imp.

R*
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Sect. 6.—In any indictiment for murder or manslaugh-
ter, or for being an accessory te any murder or man-
slaughter, it shall not be necessary to set forth the
manner in which, or the means hy which the death of
the deceased was caused, but it shall be sufficient in aby
indictment for murder to charge that the defeadant did
feloniously, wilfully, of his malice aforethought, kill and
murder, the deceased ; and it shall he sufficient in any
indictment for manslaughter to charge that the defendant
did feloniously kill and slay the deceased ; and it shall be
gafficient in any indictment against any accessoty to any
murder or manslaughter to charge the principal ‘with the
murder or manslaughter, as the case may be, in the man-
ner hereinbefore specified, and then to charge the de-
fendant as an accessory in the manner heretofore used
and accustomed o by law provided.—24-25 Vict., ch. 100,
s, 6, Imp, _

The words * or by law provided ” are notin the English
Act. o ' . )

By sect, 12 of the Procedure Act of 1869, it is enacted
that no court of General or Qua-rt,ér Sessions or Record-
er’s Court, nor any Court, but a Superior Court having
criminal jurisdiction shall have power to try any freason,
or any felony punishable with death, or any libel.

Indictment. . . _ _. The Jurors for Our Lady the Queen,
upon their oath present, that A. B, on........ at. ..
______ in the County (or District) of. .. . did feloniously,
wilfully, and of his malice aforethought, kill and murder
one C. D., against the peace of Qur Lady the Queen, her
crown and dignity.

‘Upon this indictment the defendant may be acquitted
of the murder, and found guilty of manslaughter.—Axch-
beid, 620, .
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The following rules of law apply to murder and man-
-slaughter. -

1. The law takes no cognizance of homicide unless
death result from bodily injury, occasioned by
some act or unlawful omission, or contradistinguished
from death occasioned by any influence on the mind, or
by any disease arising from such influence, 2. The terms
¢ unlawful omission” comprehend every case where any
one, being under any legal obligation to supply food,

clothing or other aid or support, or to do any other Act,

or make any other provision for the sustentation of life,
-or prevention of injury to life, is guilty of any breach of
duty. 8. It is essential o homicide of which the law
‘takes cognizance that the party die of the injury done
within one year and a day thereafter: In the computa-
tion of the year and the day from the time of the injury,
the whole of the day on which the aet was done or of
any day on which the cause of injury was continuing, is
to be reckoned the first. 4, A child in the womb is not
- subject of homicide in respect of any Injury inflicted in
the womb, unless it afterwards be born alive : it is other-
wise if a chﬂd die within a year and a day after birth of
any - bodlly injury. inflicted upon such child, whilst it
was yet in the womb.—4th Cr. L. Com Report, p,
XXXII, 8th of March, 1839.

If aman have a dlsea,se which in all likelihood would
terminate his lifein a short time, and another give him a
wound or hurt which hastens bis death, it is murder or
-other species of homicide as the case may be. And it
has been ruled that though the stroke given is not in
itself 0 mortal but that with good care it might he
cured,. yet if the party die of this wound within a year
and day, it is murder or other species of homicide as the

«case may be. And when a wound, not in itself mortal,
L
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for want of proper applications or from neglect, turns to
a gangrene or & fever, and that gangrene or fever is the
immediate cause of the death of the party wounded, the
pa,rbybywhom the wound is given is guilty of murder
or. manslaughter, according to the circumstances. For
though the fever or gangrene, and not the wound, be the
immediate cause of death, yef the wound being the cause
of the gangréne or fever is the immediate cause of the
death, causa causati. So if one gives wounds to another,.
who neglects. the cure of them or is disorderly, and doth
not keep that rule which a person wounded should do,
yet if he die, it is murder or manslaughter, according to
the cireumstances : because if the wounds had not heen,
the man had not died ; and therefore neglect or disorder
in the person who received the wounds shall not excuse
the person who gave them.~—-1 Russell, 700.

So if a man be wounded, and the wound become fatal
from the refusal of the party to submit to a surgical ope-
ra.tion.-———R_eg. vs, Holland, 2 M. & Rob. 351; Reg. vs.
Pym, 1 Cox 339 ; Reg. vs. Melntyre, 2 Cox 379; Rex.
vs. Martin, 5, ¢, & P. 128 ; R. vs. Webb, 1 M. &Rob.
405, DButitis otherwise if. death resylts not from the
injury done, but from unskilful treatmént, or other cause
subsequent to the injury.—4th Rep., Cr. L. Comrs.,
p. XXXII, 8th of march, 1839.

Murder is the killing any person under the king's
peace, with malice prepense or. aforethought, either ex-
press or implied by law. Of this description the malice
prepense, malitia precogitata, is the chief characteristic,
the grand eriterion by which murder is to be distinguished
from any other specles of homicide, and it will therefme
be necessary to inquire concerning the cases in which
such malice has been held to exist. It should, however,.
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be observed that, when the law. makes use of the term
malice aforethought, as. desenptlve of the crime of murder,
it is not to be understood merely in the sense of a prin-
ciple of malevolence to particulars, but as meaning that
the fact has been aftended with such cireumstances as
are the ordinary symptoms of a wicked, depraved, and
malignant spirit; a heart regardless of seelal duty,. and
deliberately bent upon mischief, And in general any
formed design of doing mischief may be called malice. And
therefore, not such klllmf_r only as proceeds from preme-
(itated hatred or revenge against the person killed, but
also, in many other cases, such killing as is accompanied
with cirenmstances that show the heart to be perversely
wicked is adjudged to be of malice prepense and conse-
quently murder.—1 Russell, 667.

Malice may be.either express or implied by law, Ex- |
press malice is, when one person kills another with a

sedate deliberate mind and formed design; such formed
design being evidenced by exiernal circumstances, dis-

covering the inward intention ; as lying in wait, antece- ..
dent menaces, former grudges, and concerted schemes to -
do the party some bodily harm,/~And malice is implied

by law from-any deliberate cruel act eoqx’mltted by one
person against another, however sudden; thus, where a
man kills another suddenly without any, or without a
considerable provocation, the law implies malice ; for no
person, unless of an abandoned heart, would be guilty
of such an act upon a slight or no apparent cause. So
if a man wilfully poisons another: in such a deliberate
act the law presumes malice, though no particular enmity
be proved. And where one is killed in consequence of
such a wilful act as shows the person by whom it is
committed to be an enemy to all mankind, the law will
infer a general malice from such depraved inclination to
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mischief, And it should be observed as a general rule,
that all homicide is présumed to be malicious, and of
course amounting to murder, until the contrary appears,
from circnmstances of alleviation, excuse or justification :
and that it is incumbent upon the prisoner to make out
such circurnstances to the satisfaction of the court and
jury, unless they arise out of the evidence produced
against him. It should also be remarked that, where the
defence rests upon some violent provocation, it will not
avail, however grievous such provocation may have been,
if it appears that there was an interval of reflection, or
a reasonable time for the blood to have cooled before the
deadly purpose was effected. And provocation will be
no answer to proof of express malice : so that, if, upon
provocation received, one party deliberately and advisedly
denounce vengeance against the other, as by declaring
that ke will have his blood, or the like, and afterwards
carry his design into execution, he will be guilty of
murder ; although the death happened so recently after
the provocation as that the law might, apart from such
evidence of express malice, have imputed the act to un-
advised passion. But where fresh provocation intervenes
hetween preconceived malice and the death, it ought
clearly to appear that the killing was upon the antecedent
malice; for if' there be an old qum‘rel between A and B,
and they are reconciled again, and then upon a new and
sudden falling out, A kills B, this is not murder. It is
not_to be presumed that the parties fought upon the old
grudge, unless it appear from the whole circumstances
of the fact; but if upon the circumstances it should
appear that the reconciliation was but pretended or coun-
terfeit, and that the hurt done was upon the score of the
old mahce, fthen sueh killing will be murder.—1 Russell,
667. '
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If a man, after receiving a blow, feigns & reconecilia-
tion, and, after the lapse of u few minutes, invites a renewal
of the aggression, with intent to use a deadly weapon,
and, on such rencwal, uses such weapon with deadly
effect, there is evidence of implied malice to sustain the
charge of murder, But if, after such reconciliation, the
aggressor renews the contest, or attempts to do so, and
the other, having a deadly weapon about him, on such
sudden renewal of the provocation, uses it without pre-
vious intent to do so, there is evidence which may reduce
the crime to manslaughter.—Reg. vs. Selton, 11 Cox 674.
Mr, Justice Hannen in hidgharge to the jury in that case
said: ¢ Now, marder is Kkilling with malice aforethought ;
but though the malice may be harboured for a long time
for the gratification of a cherished revenge, it may, on the
other hand, be generated in & man’s mind according to the:
character of that mind, in a short space of time, and
therefore it becomes the duty of the jury in each case to
distinguish whether such meotive had arisen in the mind
‘of the prisoner, and whether. it was for the gratification
of sach malice he committed the fatal act. But the law,
having regard to the infirmity of man’s nature, admits
evidence of such provocation as is calSulated t6 throw a.
man’s mind off its balance, so as to show that he com-
mitted the act while under the influence of temporary
excitement, and thus to negative the malice which is of
the essence of the crime of murder. It must not be a
light provocation, it.must be a grave provocation ; and
undoubtedly a blow i3 regarded by the law as such a.
grave provocation ; and supposing a deadly stroke inflict-
ed promptly upon sach provocation, ajury would be jus-
tified in regarding the crime as reduced to manslaughter.
But if such a period of time has elapsed as would be suffi~

cient to enable the mind to recover its balance, and it
Blflanel o o .
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appears that'the fatal blow has been struck in the pur-
snit of revenge, then the crime will be murder.” Verdict
of manslaughter. _

Ina case of death by stabbing, if the jury is of opinion
that the wound was inflicted by the prisoner while smart-
ing under a provocation so recent and so strong that he
may be considered as not being at the moment the master
of his own understanding, the offence will be manslangh-
ter ; but if there has been, after provocation, sufficient
time for the blood to cool, for reason to resume its seat,
before the mortal wound was given, the offence will
amount to murder ; and if the prizoner displays thought,
contrivance and design in the mode of possessing Lim-
self of the weapon, and in again replacing it immediately
after the blow was struck, such exercise of contrivance
and design denotes rather the presence of judgment and
reason than of violent and ungovernable passion.— Rex
vs. Maynard, 6 C. & P. 157.

Where a man finds another in the act of adultery
with his wife, and kills him or her in the first transport
of passion, he is only guilty of manslaughter and that in
the lowest degree; for the proveecation 1/3’ grievous, such
as the law reasonably concludes cannot be borne in the
first transport of passion : and the Court in such cases
will not inflict a severe punishment.—1 Russell, 786.

So it seems that if a father were to sée a person in the

‘get of commitfing an unnatural offence with his sou and

were instantly to kill him, it would only be manslanghter.
—Reg, vs. Fisher, 8 C. & P. 182.

Dui in the case of the most grievous provocation to
which a man can be exposed, that of finding another in
the act of adultery with bis wife, though it would be
but nanslaughter if he should kill the adulterer iu
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the first transport of passion, yet if he kill him delibe-
rately, and upon revenge, after the fact, and sufficient
cooling time, it would undoubtedly be murder. For let
it be observed that in all possible cases, deliberate howmi-
cide upon a prineiple of revenge is mutder. No man
“undér the protection of the law is fo bl?‘_'t_h?{ a_'\"ffa!nge:r of
‘his own wrongs. 'If they are’of a nature for %ﬂl’lc}? the
laws of Society will give'him'an adequate:rgmedy, thither
he ought to resort, but be they of what nature soever,
he ought to ‘bear kis lot ‘with patience and remmem-
ber that vengeance belongeth only to the Most High.
—PFoster, 296. _
" So, in the case of a father seeing a person in the act
of committing an unnatiral offence with his son, and
killing him ‘instanfly, this would be ma.nslz':__.ughter,lbut
if he only hears of it, and goes in sedrch of the person,
and meeting him strikes him with & stick, a_,nd after-
+wards stibg him with a kaife, and kills him, in’ point of
law, it will be murder.— Reg. vs. Fisher, 8.0' & P. 182,
In this last case, the Court said : ¢ Whether the blood
has had time to cool or not is a question for the Court
and not for the jury, but it is for the jury t¢ find what
length of time elapsed between the provocation received
and the act done.— 1 Russell, 725, but Greaves, note d,
loc. cit., questions this dictum, and refers to Rex vs. Lyneh,
5 C. & P. 324, and Rex vs. Maynard, suprd, where Ten-
terden and Tindal left it fo the jury to say if the blood
had had time to cool or not.
If a blow without provocation is wilfully inflicted, the
" 13w infers that it was doe with malice aforethought, and
if death ensues the offender is guilty of murder, although

the blow may have been given in a moment of passion.

— Reg. vs. Noon, 6 Cox 137.
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Even blows previously received will not extenuate
homicide upon deliberate malice and revenge, especially
whers it.is to be collected from the circumstances that
the provocation was sought for the purpose of colouring
the revenge.—Rex va. Mason; 1 East P, C. 239,

In Beg. vs. Welsh, 11 Cox 836, Keating, J., in sum-

- ming up’ the case fo the jury, said: ¢The prisoner is.

indicted for that he killed the deceased feloniously and
with malice aforethought, that is to say, intentionally,
without such provocation as would have excused, or
such cause as might bave justified the act. Malice afore~
thought means intention to kill. Whenever one person
kills another intentionally, he does it with malice afore-
thought; in point of law, the intention signifies the
malice. It is for him to show that it was not so by
showing sufficient provocation, which only reduces the:
crime to manslaughter, because it tends to negative the
malice. But when that provocation does not appear,
the malice aforethought implicd in the intention remains.
By the law of England therefore, all intentional homi-
cide is prima facie murder. It rests with the party
charged with and proved to have committed it to show,
either by evidence adduced for the purpose, or upon the
facts as they appear, that the homicide took place under
such circumstances as to reduce the erime from murder
to manslaughter. Homicide which wowld be prima facie
murder may be committed under such eircumstances of
provocation as to make it manslaughter and show that it

- was not committed with malice aforethought. The

question therefore is, first, whether there is evidence of
any such provocation as could reduce the erime from
murider to manslaughter ; and if there be any such evi-
dence, then it is for the jury, whether it was such that
they can attribute the act to the violence of passion
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naturally arising. therefrom and likely to be aroused
thereby in the breast of a reasonable man. The law,
therefore, is pot 43 was, _represented by the prisoner’s
counsel, that if ‘aman’ commits the crime under the in-
fluence of _passion, it is mere manslaughter The law is,
that there must exist such an amount of Provocatmn as
- passion would be excited by the clrcumgpanqe_s in the
mind of a reasonable man,and so as to lead the jury to as-
cribe the act to the influence of that passion. When the

law says that it allows for the infirmity of human nature,

it does not say that if a man without sufficient provoca-
tion gives way to angry passion, and does not usc his
reason to eontrol it,~—the law does not say that an act of
homicide intentionally committed under the influence of
that passion isexcused, or reduced to manslaughter. The
law contemplates the case of a reasonable man, and re-
quires that the provocation shall be such as that such a
man might naturally be induced, in the anger of the
moment, o commit the act. Now, I am bound to say
that I am unable to discover in the evidence in this casc
any provocation which would suffice, or approach to
suchas would suffice, to reduce the crime to mapslaughter.

- Tt has been laid down that mere words or gbstures will
not be sufficient to reduce the offence, and at all events
the law is clear that the provocation must be serious, I
have already said that T can discover no proof of such
provocation in the evidence. If you can discover it, you
can give effect to it, but you are bound not to do so
unless satisfied that it was serious. "What Iam bound to
tell you is that, in law itis necessary that there should have
been serious provocation in order to reduce the erime to
manslaughter, as for instance a blow, and a severe blow,
something which might naturally cause an ordivary and
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reasonably minded man to lose his self-control and com-
mit sach an act.” Verdiet: Guilty of murder.

~ So also if a man be greatly provoked, as by pulling
his nose or other preat indignity, and immediately kills
the aggressor, though he is not excusable se "defendendy,
since there is no absolute necessity for doing it to pre-
serve himself, yet neither is it murder for there is no pre-
vious malice: but it is manslaughter. But in this and
every other case of homicide upon provocatmn, if there
be a sufficient cooling time for passion to subside and
reason to interpose, and the person so provoked after-
wards kill the other, this is deliberate revenge and not
heat of blood, and accordingly amounts to murder.— 4
Blackstone, 191. '

A packer found a boy stealing wodd in his master’s
ground : he bound him to his horse’s tail and beat him :
the horse took fright and ran away, and dragged the boy
on the ground so that he died. “This was holden to be
murder, for it was a deliberate act and savoured of
cruelty, —Foster, 292,

At page 632 ofArchibold, is eited R. vs. Rowley; a boy
after fighting with another, ran home ﬂleedmg to his father,
the father immediately took a staff, ran three quartcrs of
a mile, and beat the other boy who died of this blow.
And this was holden to be manslanghter only. But M.
Justice Foster, 294, says that he always thought Rowley
case & very extraordinary one.

- Though the general rule of law-is that provocation
by words will not reduce the crime of murder to that of
manslaughter, special circumstances attending such a pro-
vocation might be held to take the case out of the:general
tule. In Reg. vs. Rothwell, 12 Cox 147, Blackburn, J
in summing up, said : ¢ A person who inflicted & danger-
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ous wound, that is to say & wound of such anature as he
must know to be dangerous, and death ensues, is guilty
of murder ; but there may be such heat of blood and pro-
vocation as to reduce the crime to manslaughter. A blow
‘js such a‘provocation as will reduce the erime of murder
to that of manslaughter. Where, however, there are no
blows, there must be a provocation equal to blows; it
must be at least as great as blows. For instance a man
who discovers his ‘wife in adultery, and thereupon kills
the adulterer,- is only guilty of manslaughter, As a
general rale of law, no provecation of words will reduce
the ‘¢rime of murder to that of manslaughter, but under
- special circumstances there may be such a provocation of
words as will have that effect, for instance, if a husband,
suddenly hearing from his wife that she had committed
adultery, and he having no idea of such a thing before,
were thereupon to Kill his wife, it might be manslaughter.
Now, in this case, words spoken by the deceascd just
previous to the blows inflicted by the prisoner were these:
"¢ Aye; but DIl take no more for thee, for I will have
no more children of thee: I have done it once, and Plido
it again,’ meaning adultery, Now, what you will have
“to consider is,-would these words, which were spoken
just previous to the blows, amount to such a provocation
as would in an ordinary man, not in a man of violent or
passionate disposition, provoke him in such a way as to
justify him in striking her as the prisoner did.” Verdict
of manglaughter. o
In Sherwood’s case, 1 C. & K. 556, Pollock, C. B., in
summing up said: “It is true that no provocation by
words only will reduce the crime of murder to that of
. manslaughter; but it is equally true that every provo-
cation by blows will not have this effect, particularly
when, as in this ease, the prisoner appears to have resent-
ed the blow by using a weapon calculated to cause death.
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Still, however, if there be a provocation by blows, which
would: not - of itself render the killing manslaughter, but
it be accompanied by such provocation by means of
words and gestures as would be caleulated to produce a

- degree of exasperation equal to that which would be pro-

dueced by a violent blow, I am not prepared to say that
the law will not regard these circumstances as reducing
the crime to that of manslaughter only.”

When A, finding a trespasser upon his laud, in the
first transport of hiz passion, beat him and unlackily
killed him, and it was holden to be manslaughter, it must
be understood that he beat the trespasser, not with a
mischievous intention, but merely o chastise him, and to
deter him from a future commission of sueh a trespass.
For if A had knocked his brains out with a bill or hedge
stake, or had killed him by an outrageous beating with
an ordinary cudgel, beyond the bounds of a sudden
resentment, it would have been murder: these circum-
stances being some of the genuine symptoms of the mala
mens, the heart bent upon mischief, which enter into the
true notion of malice in the legal sense of the word.
Moir having been greatly annoyed by persons trespassing
upon his farm, repeatedly gave noticg that he would shoot
any one who did so, and at length discharged a pistol at
a person who was trespassing, und wounded him in the
thigh, which led to erysipelas, and the man died. Moir .
was convicted of murder and executed.~—1 Russell, 71S.

As there are very many nice distinctions upon this
subject of malice prepense, express and implied, the fol-
lowing additional quotations are given here.

Malitia in its proper or legal sense, is different from
that sense which it bears in common speech. In com-
mon acceptation, it signifies a desire of revenge, or a
scttled anger against the particular person; but this is
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not the legal sense, and Lord Holt, C. J., says: “Some
have been led: into mistakes by not well considering what
the passion of maliee is; they have consirued it to be
a rancour of mind lodged in the person killing for some
considerablé time before the commission of the fact, which
4s a wmistake, arising from the not well distinguishing
between hatred and malice. Envy, hatred and malice
are three distinet passions of the mind. 1. Eney pro-
perly is a repining or being grieved at the happiness
.and prosperity of another, Invidus alterius rebus macrescit
opimis. 2. Hatred which is odiwm, is as Tully =aid,
dra - inveferata, a rancour fixed and settled in the
mind of one fowards another which admits of several
degrees. 3. Malice is a design formed of doing mischief
to another ; cum quis data operamale ag#, he that designs
and useth the means to do ill is malicious: he that doth
4 cruel act voluntarily doth it of malice prepensed.”
Kelyng’s Cr. C. Stevens & Haynes' reprint, 174.

But the meaning of the words * malice aforethought”
is not to be determined in the same way as if they were
found in a statute just enacted, and had never been
construed. On the other hand they were employed in a
Statute on this subject as far back as 1389, were found
&lso in several other early Statutes, and were first con-
strued at atime whenthe Courts took more liberties with
Statutes than they do now. Thus, it is saidinan old book,
““He that doth a cruel act voluntarily, dotk it of malice
prepensed”. . ... _Thedoctrine was long ago and is now
established that to constitute the malice prepensed or afore-
thought, which distinguishes murder from manslaughter,the
slayer need not have contemplated the ‘injury before

hand, and need at no time have intended to take life. If _

he specifically meant not death, but bodily harm of a
«certan standard in magnitude or kind, or if he purpose-
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ly employed a certain weapon or did certain acts fronr
which the law implies malice, the offence is murder when
death follows within a year and a day, the same as though
he intended to kill. The actual intent is in many cir-
cumstances an important eloment; but there may be
murder as well without as with a murderous mind, and
especially the fatal result need not be predetermined.
Thus the words © malice aforethought” have a technical
legal meaning, differing considerably. from the popular
idea of them.—Bishop, Stat. Cr. 467.

Malice in its legal sense denotes a wrongful act done
intentionally without just cause or excuse. Per Little-
dale, J., in McPherson vs. Daniels, 10 B. & C. 272, and
approved of by Cresswell, J., in Reg. vs. Noon, 6 Cox
137.

" 'We must settle what is meant by the term malice. The

legal import of this term differs from its acceptation in
common conversation. 1t is not, as in ordinary speech,
only an expression of hatred and ill-will to an i.ndividu.al,
but means apy wicked or mischievous intention of the
mind. -

Thus, in the erime of murder which is always stated
in the indictment to be committed with malice afore-
thought, it is neither necessary in-gupport of such indict-
ment to show that the prisoner had any enmity to the de-
ceased, nor would proof of absence of ill-will furnish the
accused with any defence, when it is proved that the act.
of killing was intentional and done without any justifiable
cause,—Per. Best, J., in Rex vs, Harvey, 2 B. & C. 268.

The nature. of, implied malice is illustrated by the
maxim “- Culpa lata dolo @gquiparaiur.”’

When negligence reaches a certain point, it is the same
as intentional - wrong. “Every one must be taken to
intend that which is the natural consequence of his
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action.” If any one acts in exactly the same way as
he would do, 1f he bore express malice to another, he cannot
be allowed to  say he doesnot. Wharton’s Law lexicon,
v, malice.

Malwe aforetkought which makes a felonious kllhng
murder, may be practlca]ly defined to be not actual malice
or actual aforethought, or any other particular actual state
of the mind, but any such combination of wrongful deed
and mental culpability as judicial usage has determined
to be sufficient to render that murder which else would
be only manslaughter..._... One proposition is plain :
that an actual intent to take life is not a necessary ingre-
dient in murder, any more than it is in manslaughter.
Where the prisoner fired a loaded pistol at a person on
horseback, and the ball took effect on another, whose
death it caused, the offence was held to be murder;
though the motive for firing it was not to kill the man,

but only to frighten -his horse, and cause the horse to

throw him.—2 Bishop, Cr. L. 675. 676, 682.

-In Grey’s case, the defendant, a blacksmith, had broken,
with a rod of iron, the skull of his servaut, whom he did
not mean to kill, and this was held to be murder ; for, says
the report, if a father, master, or school-master will cor-
rect his child, servant or scholar, he must dg it with such
things as are fit for correction, and not with such instru-
ments as may probably kill them.—Xelyng, 8. C. C.
Stevens & Haynes, reprint, 99,

A person driving a cart or other carriage happeneth to
kill. If he saw or had timely notice of the mischief
likely to ensue, and yet drove on, it will be murder; for
it was wilfully and deliberately done. If he might have
seen the danger, but did not look before him, it will be
manslaughter for want of due circumspection. But if
the accident happened in such a manner that no want of
due care could be imputed to the driver, it will be acei-
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dental death, and the driver will be excused.—Foster, 263.

Further, if there be an evil intent, though that intent
extendeth not to death, it is murder. Thus if a mau,
knowing that many people are im the street, throw a
stone over a wall, intending only to frighten them or to
give them a little hurt, and thereupon ove is killed, this
is murder : for he had an ill intent though that intent
extendeth not to death, and though he knew not the party
slain.—3 Instit. 57.

Although the malice in murder is what is called « malice
aforethought,” yet there is no particular period of time
during which it is necessary it should have existed,. or the
prisoner should have contemplated the homicide. If, forex-
ample, the intent to kill or to do other great bodily harm
is executed the instant it springs into the mind, the offence
is ay truly murder, as if it had dwelt there for a longer
period.—2 Bishop, Cr. L. 677.

Where a person fires at another a fire-arm, knowing it
1o be loaded, and therefore intending either fo kill or to
do grievous bodily harm, if death ensues the crime is
murder; and if in such case, the person who fires tiw
weapon though he does not know that it is loaded has

taken no care to ascertain, it is manslaughter.—Reg, vs.
Campbell, 11 Cox 323.

If an action, unlawful in itself, be done deliberately,
and with intention of mischief or great bodily harm to
particular individuals, or of mischief indiscriminately,
fall where it may, and death ensue against or beside the
ongmal intention of the party, it will be murder.—1
Russell, 789, If a man deliberately shoot at A and miss
him, but kill B, this is murder.—1 Hale, 438, So where
A gave a poisoned apple to his wife, intending to poison
her, and the wife, ignorant of the matter, gave it to a
child who took it and died, thls was held murder in A,
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though he, being present at the time, endeavoured to dis-
suade his wife from giving the apple to the child.—Hale,
loe. cit. : : '

So if a person give medicine to a woman to procure
-an abortion, by which the woman is killed, the act was
held clearly to be murder, for, though the death of the
woman was not intended, the act is of a nature deliberate
and malicious, and necessarily atiended with great dan-
ger to the person on whom it was practised.—1 East P.
C., 230, 254.

Whenever one does an act with the design of commit-
ting any felony, though not a felony dangerous to human
life, yet, if the life of another is accidentally taken, his
offence iz murder. So if a man set fire to a house,
whereby a person in it is burned to death, be is guilty
of murder, even if he had no idea that any one was or
was likely to be there.1 Russell, 741,

In Reg. vs. Lee, 4 F. & F. 63, Pollock, C. B., told the
_ jury ¢ that if two or more persons go out to commit a
felony with intent that personal violence shall be used in
its committal, and such violence is used and causes death,
then they are all guilty of murder, even although death
was not intended.”
Also, where the intent is to do some great bodily harm
to another and death ensues, it will be murder: asif A
intend only fo beat B in anger, or from” preconceived
malice, and happen to kill him, it will be no excuse that
he did not intend all the mischief that followed; for
what he did was malum in se, and he must be answerable
for all its consequences : he beat B with an intention of
doing him some bodily harm, and is therefore answerable
for all the harm he did. So, if a large stone be thrown
at one with a deliberate intention to hurt, though not to
M
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kill him, and, by accident, it kill him, or any other, this
is murder.—1 Russell, 742,

‘Where two persons go out with the common ohject
of robbing a third person, and one of them, in pursuit
of $hat common object, does an act which causes the
death of that third person, under such circumstances as
to be murder in him who does the act, it is murder in
the other also.~—Reg. vs. Martin, 7 Cox 357,

See, post, sect. 74, 31 Vicet., ch. 68, which reduces to-
manslaughter the Kkilling of any person on a railway,
though the act causing the death is unlawful, as by
removing a rail, or obstructing the railway.

CASES ILLUSTRATIVE OF GENERAL PRINCIPLES.

The circumstance of a person having acted under an
irresistible influence to the commission of homicide, 18 no
defence, if at the time he committed the act, he knew he
was doing what was wrong.—Reg. vs. Haynes, F. &
F. 666. -

On an indictment for murder, it being proved that the
prisoner, a soldier, shot his officer through the head, the
only evidence for the defence being that the act was
sudden, without apparent motive, and that he had been
addicted to drink, and had been suffering under depres-
sion. Ileld, that this was not enough to raise the defenc'e
of insanity, that the sole question was whether the pii-
soner fired the gun intending to kill, and that his expres-
sions soon after the act were evidence of this, and that
alleged inadequacy of motive was immaterial, the ques-

tion being, not motive, but intent.—Reg. va. Dixon, 11
Cox, 341.
Killing a man who was out at night dressed in white
28 a ghost, for the purpose of frightening the neighbour-
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hood, is murder : it is no excuse that he could not other-
wise be taken.— 1 Russell, 749.

Forcing a person to do an act which is likely to produce
and does produce death is murder; so, if the deceased

threw himself out of a window, or inla river to avoid
* the violence of the prisoner.—-1 Russell, 676 ; Reg. vs.
Pitts, Car. & M. 284.

If two persons fight and one overpowers the other and
knocks him down, and puts a rope round his neck, and
strangles him, this will be murder.— Rex vs. Shaw, 6 C
& P. 372,

If aperson being in possession of a deadly weapon
enters into & contest with another intending at the
time to avail himself of it, and in the course of the con-
test actually uses it, and kills the other, it will be murder,
but if he did not intend to use it when he began the contest,
but used it in the heat of passion, in consequence of an
attack made upon him, it will be manslaughter. If he

‘uses it to protect his own life or to protect himself from
such serious bodily harm as would give him a reasonable
apprehension that his life was in immediate danger, hav-
ing no other means of defence, and no means of escape, and
retreating as far as he can, it will be justifiable homicide.
— Reg. vs. Smith, 8§ C. & P. 160.

A person cannot be indieted for murder in procuring
another to be executed, by falsely charging him with a
crime of which he was innocent.—R. vs. Macdaniel, 1
Leach, 44.  Sed queere. § 4 Blackstone, 186 ; 2d Report,
1846, Cr. Law Comm. 45.

Child murder.— To justify a conviction on an indict—
ment charging a woman with the wilful murder of a child
of which she was delivered and which was born alive,
the jury must be satisfied affirmatively that the whole
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body was brought alive into the world; and it is not suffi-

~ cient that the child has breathed in the progress of the

birth.—R. vs. Poulton, 5 C. & P. 329; R. va. Enoch, 5
C. &P .'53:9.—_-—'If a child has been wholly produced frt_}m
the body of its mother, and she wilfully and of malice
aforethought, strangles it whil it is alive, and has an
independent circulation, this is maurder, alti}o'ugh the
child is still attached to its mother by the uml?lhcal cord.
—Reg. vs. Trilloe, 2 Mood. 260.— A prisoner was
charged with the murder of her new—bon-l ch.lld, by Cl:lt-
ting off its head : held that, in order to justify a convic-
tion for murder, the jury must be satisfied tha-t ?:he entire
child was actually born into the world ifl a living state ;
and that the fact of its having breathed is not a decisive

- proof that it was born auve, as it may have breathed and

yet died before birth.—R. vs. Sellis, 7 C. & P. 850.

An infant in its mother’s womb is not cons-iidered as a
person who can be killed within the des?riptmn of mur-
der or menslaughter. The rule is thus : it must be born,
every part of itraust have come from the mo!;h'er, before the
kil]i;lg of it will constitute a feloniogs homicide.—Rex vs,
Wright, 8 C. & P. 754; R. vs. Blain, 6 C &. P. 34?];1(11
Russ:e]l, 670; 2 Bishop, Cr. L. 652.—Giving a child,
whilst in the act of being born, a mertal wound in the
head, as soon as the head appears, and before the ch.Jld
has breathed, will, if-the child ig afterwards born a,hvle
and dies thereof, and there is malice, be mu%'der,_ but i
there is not malice, manslaughter.—R. vs. Senior, 1 Mood.
C. 346; 1 Lewin, C. C. 183,

Hurder by poisoning.— Of all the forms of death, by
which human nature may be overcome, the most detes-
table is that of poison: because it can, of all others, be
the Jeast prevented either by manhood or forethought.—3
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- Inst. 48.—He that wilfully gives poison to another, that
hath provoked him or not, is guilty of wilful murder;
the reason is becauss it is an act of deliberation odious in
law, and presumes malice.—1 Hale. 455.— A prisoner
was indigted for the murder of het infant child by poison,

" She ptrchased a boftle of laudanumi, &nd . directed the
person who had the care of the child 6 give if a teaspoen-
ful every night.. That person did not do o, but put the

bottle on ‘the mantel-piece, where another little child

found it, and gave part of the contents to the prizoner’s
child who soon after died: held, that the administering
of the laudanum by the child was as much; in point of
law, an administeringbythe prisoner, as if she herself had
actually administered it with her own hand.—Reg. vs.
Michael, 2 Mood. 120.—On a trial for murder by poi-
soning, statements made by the deceased in a conversation
shortly before the time at which the poison is supposed
to have been administered, are evidence to prove the state
of his health at that time. Reg. vs. Johnston, 2 C. & K.
354.—On an indictment for the murder of A, evidence is
not admissible that three others in the same family died
of similar peison, and that the prisoner was at all-the
deaths, and administered something to two of his patients.
—Reg. vs. Winslow,8 Cox 397.—Onan indictment against
a woman for the murder of her husband by arsenic, in
September, evidence was tendered, on behalf of the prose-
cution, of arsenic having been taken by her two sons, one
of whom died in December and the other in March sabse-
quently, and also, by a third son, who took arsenic in April
* following but did not die. Proof was given of s similarity
of symptoms in the four cases, Evidence was also ten-
dered that she lived in the same house with her husband
and sons, and that she prepared their tea, cooked their
victuals, and distributed them to the four parties : held

e
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that this evidence was admissible for the purpose of prov-
ing, first, that the deceased husband actually died of ar-
senic ; secondly, that his death was net accidental ; and
that it was not inadmissible by reason of its tendency to
‘prove or create a suspicion of a subsequent felony —Reg.
vs, Geering, 18 L. J. M. C. 215.~Upon the trial of a
husband and wife for the reurder of the mother of the
former by administering arsenic to her, for the purpose
of rebutting the inference that the arseuic had been taken
by accident, evidence was admitted that the male priso- ’
ner’s first wife had been poisoned nine months previously ;

. that the woman who waited upon her, and occasionally

tasted her food, shewed eymptoms of having taken poi-
son ; that the food was always prepared by the female
prisoner; and that the two prisoners, the ouly other per-
song in the houge, were not affected with any symptoms
of poison.—Reg. vs. Garner, 4 F. & F. 346. And Archi-
bald, J., after consulting Pollock, C. B., in Reg. vs.
Cotton, March, 1873, 12 Cox 400, held, that where a
prisoner was charged with the murder of her child by
poison, and the defence was that its death resulted from
an accidental taking of such poison, evidence to prove
that two other children of hers and a lodger in her house
had died previous to the present charge, after having been
attended by ber, was admissible.

MURDER BY EILLING OFFICERS OF JUSTICE.

Ministers of justice, as bailiffs, constables, watchmen,
etc., (either civil or criminal justice) while in the execu-
tion of their offices, are under the peculiar protection of
the law; a protection founded in wisdom and equity, and
in every principle of political justice ; for without it the
public tranquillity cannot possibly be maintained, or pri-
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vate property secured. For these reasons, the killing of
officers so employed has been deemed murder of malice
prepense as being an outrage wilfully committed in de-
fiance of the justice of the kingdom. The law extends
the same protection to any person acting in aid of an
officer of justice, whether specially called thereunto or

-not. And a public officer is to be considered as acting
strictly in discharge of his duty, not only while executing
the process intrusted to him, but likewise while he is
coming to perform, and returning from the performance
of his duty.

' Heis under the protection of the law eundo, morando et
redeundo. And therefore, if coming to perform his office
he meets with great opposition and retires, and in the
retreat is killed, this will be murder. Upon the same
principles, if he meets with opposition by the way, and
is killed before he comes to the place (Such opposition
being intended to prevent his performing his duty) this
will also be murder.—Roscoe, 697 ; 1 Russell, 732. But
the defendant must be proved to have known that the
deceased was a public officer, and in the legal discharge,
of his duty as'such; for if he had no knowledge of the
officer’s authority or business, the killing will be man-
slaughter only.

In order to render the killing of an officer of justice,
whether he is authorized in right of his office or by war-
rant, amount to murder, upon his interference with an
affray, it is necessary that he should have given some
notification of his being an officer, and of the intent with
which he interfered.—Rex vs. Gordon, 1East, P. C. 315,
352. _

Where a constable interferes in an affray to keep the
peace, and is killed, such of the persons concerned in kill-
ing him as knew him to be a constable are guilty of
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murder, and such -as did not know it, of manslaughter
only.—1 Hale, 446, But it hath been adjudged that ifa
Justice of the peace, constable or- watchman, or even a
private person, be killed in endeavouring to part those
whom he sees fighting, the person by whom he is killed
is guilty of murder; yet it hath been resolved, that if the
third person slain in such a sudden affray do not give
notice for what purpose he comes, by commanding the
parties in the king’s name to keep the peace, or otherwise
manifestly shewing his intention to be not to take partin
the quarrel but to appease it, he who kills him is guilty
of manslaughter only, for he might suspect that he came
to side with his adversary ; but if the person interposing
in such case be an officer within his proper district, and

known, or but generally acknowledged to bear the office

he assumeth, the law will presume that the party killing

had due notice of his intent, especially if it be in the day-

time.—1 Hawking, 101.

Killing an officer will amount to murder, though he had
no warrant, and was not present when any felony was
committed, and takes the party upon a charge only, and
though such charge does not in terms specify all the par-
ticulars necessary to constitute the felony.—R. vs. Ford,
Russ & Ry. 329,

Killing an officer who attempts to arrest a man will be
murder, though the officer had no warrant, and though
the man has done nothing for which he was liable to be
arrested, if the officer has a charge against him for felony,
and the man knows the individual to be an officer, though
the officer does not notify to him that he has such a
charge —Rex vs. Woolmer, 1 Mood. 334.

So, where a man seen attempting to commit a felony,
on fresh pursuit kills his pursuer, it is as much murder as



" MURDER.~-EILLING BY OFFICERS OF JUSTICE. 187

if the party were killed while attempting to take the de-

fendant in the act, for any person, whether a peace officer
or not, has power to arrest a person attempting to com-
mit or actually comrmttmg & felony —R. vs. Howarth,
1 Mood. 207

If & person is playing music in a public thoroughfare,
and thereby collects together & crowd of people, a police-
man is justified in desiring him to go on, and in laymg
his hand on him and slightly pushing him, if it is only
done to give effect to his remonstrance ; and if the person,
on 50 small a provocation, strikes the pohccman with a
dangerous weapon and kills him, it will be murder, but
otherwise if the policeman gives him a blow and knocks
him down.—Rex vs. Hagan, 8 C. & P. 167.

MURDER.—EILLING BY OFFICERS OF JUSTICE.

Where an officer of justice in endeavouring to execute
his duty, kills & man, thisis justifiable homicide, or
manslaughter, or murder, according to circumstances.
. Where an officer of justice is resisted in -the legal execu-
tion of his duty, he may repel force by force; and if in
doing so, he kills the party resisting him, it is justifiable
homicide ; and this incivil as well as in criminal cases,—
1 Hale, 494 ; 2 Hale, 118, And the sameas to persons
acting in aid of such officer. Thus it a peace officer
have a legal warrant against B for felony, or if B
stand indicted for felony, in these cases, if B resist,
and in the struggle be killed by the officer, or any
person acting in aid of him, the killing is justi-
fiable.—Foster, 318. So, if a private person attempt
to arrest one who commits a felony in his presence or
interferes to suppress an affray, and be resisted, and kill
the person resisting, this is also justifiable homicide.—1.
Hale, 481, 484, Still there must be an apparent neces-
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sity for the killing : for if the officer were to kill after
the resisting had ceased, or if there were no reasonable
necessity for the violence used upon the part of the officer,
the killing would be manslaughter at the least, Also, in
order to justify an officer or private person in these cases,
it is necessary that they should, at the time, be in the
act of legally executing a duty imposed upom them by
iaw, and under such circumstances that, if the officer or
private person were killed, it would have been murder;
for if the circumstances of the case weresuch that it would
have been manslaughter only to kill the officer or private
person, it will be manslaughter, at least, in the officer or
private person to kill the party resisting.—Fost. 318; 1
Hale, 490, If the prisoners in a gaol, or going to a gaol,
assault the gaoler or officer, and he, in his defence, kill
any of them, it is justifiable, for the sake of preventing
an escape.—1 Hale, 496.

Where an officer or private person, having legal author-
ity to apprehend a man, attempts to do so and the man,
instead of resisting, flies, or resists and then flies, and
is killed by the officer or private person in the pursuit,
if the offence with which the man was charged were a
treason or a felony, or a dangerous wound given, and he
could not otherwise be apprehended, the homicide is
justifiable ; but if charged with a breach of the peace or
other misdemeanor merely, or if the arrest were intended
in a civil suit, or if a press-gang kill & scaman er other
person flying from them, the killing in these cases would
be murder, unless, indeed, the homicide were occasioned
by means not likely or intended to kill, such as tripping
up his heels, giving him a blow of an ordinary cud gel,. or
other weapon not likely to kill, or the like: in which
case, the homicide, at most, would be manslaughter only,
In case of a riot or rebellious assembly, the officers
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endeavouring to disperse the mob are justifiable in killing
them, both at common law, and by the Riot Aet, if the
riot cannot otherwise be suppressed.—Archbold, 646.

DUELLING.

Where words of reproach or other sudden provocations
haﬁe led to blows and muotual combat, and death has
ensued, the important enquiry will be, whether the
occasion was altogether sudden and ‘not the result of
preconceived anger or malice ; for in no case will the
killing, though in mutual combat, admit of alleviation;
if the fighting were upon a malice. Thus a party killing

_another in a deliberate duel is guilty of murder.—1 Rus.
T27.

‘When, upon a previous agreement, and after there has
been time for the blood o cool, two persons meet with
deadly weapons and one of them is killed, the party who

‘occasions the death is guilty of murder, and the seconds
also are equally guilty ; and with respect to others
shewn to be present, the question is, did they give
their aid and assistance by their countenance and encour-
agement of the principals in the contest: mere presence
will not be sufficient ; but if they sustain the principals
either by advice or assistance, or go to the ground for
the purpose of encouraging and forwarding the unlawiul
conflict, although they do not say or do anothing, yet, if
they are present assisting and encouraging by their pre-
sence at the moment when the fatal shot is fired, they
are, in law, guilty of the crime of murder.—Reg. vs,
Young, 8C. & P. 644.

Where two persons go out to fight a deliberate duel
and death ensues, all persons who are present, encourag-
ing and promoting that death, will be guilfy of murder.
And the person who acted as the second of the deceased
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person in such'a duel miy be convicted of murder, 6n an
indictmeént cﬁhrglng hiim with being present, aiding and
abetting the person by whose act the death of his principal
was occasioned.—Reg. va. Cuddy, 1 C. & K. 210.

. Verdict.—General Remarks.—DBy sect. 49 of the Pro-
cedure Act of 1869, if upon the trial of any person
charged with any felony or misdemeanor, it appears to
the jury upon the evidence that the defendant did not
complete the offence charged, but that he was guilty only
of an atterapt to commit the same, such person shall not
by reason thereof be entitled to be acquitted, but the
jury ghall be at liberty to return as their verdict that the
defendant is not guilty of the felony or misdemeanor
charged but is guilty of an attempt to commit the same :
and thereupon, such person shall be liable to be punished
in the same manner as if he had been convicted upon an
indictment for attempting to commit the particular felony
or misdemeanor charged in the indietment.—Same in
England, 14-15 Vict., ch. 100, s, 9. 1 Russell, 773.

And by sect. 51 of the Procedure Act of 1869, on the
trial of any person for any felony whatever, where the
crime charged includes an assault against the person, al-
though an assault be not charged in terms, the jury may
acquit of the felony, and find a verdict of guilty of
assault against the person indicted, if the evidence war-
ranuts such finding, and the person so convicted shall be
liable to be imprisoned in the Penitentiary for any term
not exceeding five years and not less than two years, or
to be imprisoned in any other gaol or place of confine-
ment for any term less than two years.—In England, a
similar clause, 7 Will. 4 & 1 Vict., ch. 85, sect. 11, has
been repealed.

SELF-MURDER.

A felo de se, or felon of himself, is & person who being
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of sound mind and of the age of dlscretlon, voluntarily
killeth himself. 8 Inst. 54. .

Ifa man give himself a wound, intending to be felo de
s¢, and dieth not within a year and a day after the wound,
he is not felo de se. —Ihid.

. The following passages from Hale and Hawkins may
be usefully inserted here :

“It is not every melancholy or hypochondriacal dis-

temper that denominates a man non compos, for there are
few, who commit this offence, but are under such infirmi-
ties, but it must be such an alienation of mind that ren-
ders them to be madmen or frantic, or destitute of the
use of reason : a lunatic killing himself in the fit of lunacy
is not felode se; otherwise it is; if it be at another time.”
—1 Tale, 412,

¢ But here, I cannot but take notice of a strange notion
which has unaccountably prevailed of late, that every one
who kills himself must be nen compos of course: for it is

_ said to be impossible that & man in his senses should do a
thing so contrary to nature and all sense and reason. It
this argument be good, gelf-murder can be no crime, for
a madman can be guilty of none : but it is wonderful that
the repugnancy to nature and reason, which is the highest
aggravation of this offence, should be thought to make it
impossible to be any erime at all, which cannot but be
the necessary consequence of this position, that none but
a madman can be guilty of it. May it not, with as much
reason, be argued that the murder of a child or of a
parent is against nature and reasonm, and consequerftly
that no man inhis senses ean commit it.”—1 Hawkins,
ch. 9, 8. 2,

If one encourages another to commit a suicide and is
present abetting him while he does so, such person is guilty
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of murder a8 a prineipal, and if two encourage each
other to murder themselves, and one does 80, the other
being present, but faﬂmg in the attempt on himself, the
latter is a principal in the murder of the first.—R. vs.
Dyson, R. & R. 523; R. vs. Alison, 8 C. & P. 418.

-An aftempt to commit suicide is not an attempt to
commit murder, within 32-83 Viet., ch. 20, but still
remains & common law misdemeanor.—Reg, vs. Burgess,.
Leigh & Cave, 258.

The finding of felo de se by the Coroner’s jury, carries &
forfeiture of goods and chattels. —2 Burns’ Justice, 1340.

An attempt to commit suicide is a misdemeanor at
common law.— Reg. vs. Doody, 6 Cox,463. See Reg.
vs, Maloney, 9 Cox, 6.

MANSLAUGHTER.

Sect. 5.—Whosoever is convicted of manslinghter
shall be liable to be imprisoned in the Penitentiary for
life, or for any term not less than two years, or to he
imprisoned in any other gaol or place of confinement for
any term less than two years, with or without hard labour,
or to pay such fine as the court may award, in addition
to or without any such other dgscret.lonary punishment
a8 aforesaid.~—24-25 Vict., ch. 100, s. 5, Imp.

See post, as to section 74 of the Ra.llway Act of 1868,

Bect. 6.~-In any indictment for murder or tnanslaughter,
or for being an accessory to any murder or manslaughter,
it sha.]l not be necessary to set forth the manner in which
or” the means by which the death of the deceased was
caused, but it shall be sufficient in any indictment for
murder to charge that the defendant did feloniously, wil-
fully, of his malice aforethought, kill and murder the de-
ceased; and it shall be sufficient in any indictment for man-
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slaughter to charge that the defendant did feloniously kilt
and slay the deceased, and it shall besufficient in any indiet-
ment ageinst any accessory to any murder or manslaughter
to charge the prisoner with the murder or manslaughter,
as the case may be, in the manner hereinbefore specified,
and then to charge the defendant as an accessory, in the
manner heretofore used and accustomed or by law provided,
—24-25 Viet, ch. 100, s, 6, Imp.

The words or by law provided are not in the English
Statute,

Indictment.—. ... _ ... The jurors . _... ... that A,
B,on.___.. at ... in the county .... .. did felo-
niously kill and slay one .......... against the peace

It need not conclude contra formam statuti—R. va.
Chatburn, 1 Mood. 402. Nor is it necessary where the
manslaughter arises from an act of omission, that such
act of omission should be stated in the Indictment.—R,
vs, Smith, 11 Cox, 210,

Maunslaughter iz principally distinguishable from mur-
der, in this, that, though the act which occasions the
death is unlawful, or likely to be attended. with bodily
mischief, yet the malice, either express or implied, which
is the very essence of murder, is presumed to be wanting
in manslaughter, the act being rather imputed to the
infirmity of human nature.—Roscoe, 638 ; Foster, 290.

In this species of homicide, malice, which is the main
ingredient and characteristic of murder, is considered to
be wanting ; and though manslaughter is in its degree.
felonious, yet it is imputed by the benignity of the law
to human infirmity ; to infirmity which, though in the

eye of the law criminal, is considered as incident to the

frailty of the human constitution. In order to make an
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abettor to-a manslaughter a principal in the felony, he

must b_e_:p;esent aiding and abeiting the fact committed.

It was formerly considered that there. could not be any

accessorles before the fact in any case of manslaughter,

because it was presumed to be altogether sudden, and
without premeditation. And it was laid down that if
the indictment be for murder against A, and that B and

C were counselling and abetting as accessories before
only (and not as present aiding and abetting, for such are
principals), if A be found guilty only of manslaughter,
and acquitted of murder, the accessories before will be
thereby discharged. But the position ought to be limited
to these cases where the killing is sudden and unpreme-
ditated ; for there are cases of manslaughter where there
may be accessories. Thus a man may be such an acces-
sory by purchasing poison for a pregnant woman to take
in order to procure abortion, and which she takes and
thereby causes her death.—Reg. vs. Gaylor, Dears. &
Bell, 288. If therefore upon an indictment against the
principal and an accessory after the fact for murder, the
offence of the principal be reduced to manslaughter, the
accessory may be convicted as accessory to the man-
slaughter.—1 Russell, 783.

Manslaughter is homicide not under the influence of
malice.— R, v8. Taylor, 2 Lewin, 215.

The several instances of manslaughter may be considered
in the following order. 1. Cases of provocation. 2, Cases
of mutunal combat. 3. Cases of resistance to officers of
Justice, to persons acting in their aid, and to private per-
sons lawfully interfering to apprehend felons, or to pre-

vent a breach of the peace. 4. Cases where the killing
takes place in the prosecution of some criminal unlawful

or wanton act. 5. Cases where the killing takes place
in consequence of some lawful act being criminally or
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improperly performed, or of some act performed without
lawful authority.—1. Russ.%oc. cit.

CABES OF PROVOCATION,

Whenever death ensues from the sudden transport of -

passion, or heat of blood upon a reasonable provocation,
and without malice, it is considered as solely imputable
to human infirmity : and the offence will be manslaugh-
ter. It should be remembered that the person sheltering
himself under this plea of provocation must make out
the circumstances of alleviation to the satisfaction of the
Court and jury, unless they arise out of the evidence
produced against him ; as the presumption of law deems
all homicide to be malicious, until the contrary is proved.
The most grievous words of reproach, contemptuous and
insulting actions or gestures, or trespasses against lands
or goods will not free the party killing from the guilt of
murder, if upon such provocation a deadly weapon was
~ made use of, or an intention to kill, or to do some great
bodily harm, was otherwise manifested. But if no such
weapon be used, or intention manifested, and the party so
provoked give the other a box on the ear or strike with
a stick or other weapon not likely to kill, and kill him
unluckily and against his intention, it will be only man-
slaughter. Where an assault is made with violence or cir-
cumstances of indignity upon a man’s person, as by pull-
ing him by the nose, and the party so assaulted kills the
aggressor, the crime will be reduced to manslaughter, in
case it appears that the assault was resented immediately,
and the aggressor killed in the heat of blood, the furor
brevis occasioned by the provocation. So if A be passing
along the street, and B meeting him (there being conven-
lent distance between A and the wall) take the wall of

N
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him and justle him, and thereupon A kill B, it is said
that such justling would amount to provocation which
would make the killing only manslaughter.

And again if-appears to have been considered that
where A riding on the road, B whipped the horse of A out
of the track, and then A -alighted and killed B, it was
only manslaughter. But in the two last eases, it should
seem that the first aggression must have been accompan-
ied with circumstances of great violence or insolence ; for
it is not every trivial provocation which, in point of law,
amounts to-an assault, that will of course reduce the crime
of the party killing to manslaughter. Even a blow will
not be considered as sufficient provocation to extenuate in
cases where the revenge is disproportioned to the injury,
and outrageous and barbarous in its nature; but where
the blow which gave the provocation has been 50 violent
a8 reasonably to have caused a sudden tramsport of pas-
sion and heat of blood, the killing which ensued has
been regarded as the consequence of human infirmity,
and entitled to lenient consideration.—1 Russ. 784. For
cases on this defence of provocation, see under the head
Musder.

In Reg. vs, Fisher, 8 C. & P. 182, it was ruled that
whether the blood has had time to cool or not is a ques-
‘tion for the Court and not for the jury, but it is for the
jury to find what length of time elapsed between the pro-
vocation received, and -the act done.—But in Rex vs.
"Lynch, 5 C. & P. 324; R. vs. Hayward, 6 C. & P. 127;
Reg, vs. Eagle, 2 F. & F. 827, the question, whether or
‘not the blow was struck before the blood had time to
cool and in‘the'heat of passion, was left to the jury : and
this seems now settled to be the law on the question.
The English commissioners, 4th Report, p. XXV, are
also of opinion that ¢ the law may pronounce whether
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any extenuating occasion of provocation existed, but it is
for the jury te decide whether the offender acted solely
on that provocation, or was guilty of a malicious excess
{?’fespect--of the instrument used or. the manner of using
L o
“Cases of mutual combat.— Where, upon ‘wotds. of re-
proach, or any other sudden provocation, the parties
come to blows, and a combat ensues, no undue advantage
being sought or -taken on either side, if death happen
under such circumstances, the offence of the party kill-
ing will amount only to manslaughter. If A has formed
a ‘deliberate design to kill B, and after this they meet
and have a quarrel and many blows pass, and A kills B
this will be murder, if the jury is of opinion that thr;
death was in consequence of previous malice, and not of
the sudden provocation.— Reg. ve. Kirkham, 8 C. & P.
115. If after an exchange of blows on equal terms, one
of the parties on a sudden and without any such i’nten-
“tion at the commencement of the affray, snatches up a
dfsafﬂy weapon and kills the other party with it, such
Killing will only amount to manslaughter ; but it will
amount {o murder if he placed the weapon, before they
began to fight, so that he might useit during the affray.
—1 Tinssell, 731; R. ve, Kessel, 1 C. & P. 437; R. vs
Whiteley, 1 Lewin, 173. L
Where there had been mutual blows, and then, upon

one of the parties being pushed down on the ground
the other stamped upon his stomach and belly with great
force, and thereby killed him, it wes considered only to
.be manslaughter.—Rex vs. Ayes, Russ, & Ry. 166.

. If two persons be fighting, and another interfere with
intent to part them, but do not gignify such intent, and

he be killed by one of the combatants, this is but man-
slanghter,
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A sparring match with gloves fairly conducted in a
private room is not unlawful, and therefore death caused
by an injury received  during such a match does not
amount to manslaughter.—R. vs. Young, 10 Cox, 371.

Cases of resistance to officers of justice ; fo persons aci-
ing in their aid, and fo private persons lawfully inferfering
to apprehend felons or to prevent a breach of the petce.—See
under the head murder ; sub-title murder by killing off-
cers of justice. Attempting illegally to arrest a man is suffi-
cient to reduce killing the person making the attempt to
manslaughter, though the arrest was not actually made,
and though the prisoner had armed himself with deadly
weapon to resist such attempt, if the prisoner was in
such a situation that he could not have escaped from
the arrest; and it is mot mecessary that he should
have given warning to the person attempting to arrest
him before he struck the blow.— R. vs. Thompson, 1
Moo, 80.

If a constable takes a man without warrant upon a
charge which gives him no authority to do so, and the
prisoner runs away and is pursued by J. 8. who was with
the constable at the time, and charged by him to assist,
ond the man kills J. §. to prevent his retaking him, it
will not be murder, but manslaughter only ; because if
the original arrest was illegal, the recaption would have
been so likewise—R. vs. Curvan, 1 Moo. 132.

" Where a common soldier stabbed a sergeant in the
game regiment who had arrested him for some alleged
misdemeanor, held, that as the articles of war were not
produced, by which-the arrest might have been justified,

‘it was only manslaughter as no authority appeared for

the arrest—R. va. Withers, 1 East. P. C. 295.
A warrant leaving -a blank for the christian name of
the person to be apprehended, and giving no reason for
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omitting it but describing him only as t.he son .of J. 8.,
(it appears that J.8. had four sons, all livl.ng in his l.xouse)
and stating the charge to be for asssulting A without
particularizing the time, place or any other circumstances
of the assault, is too general and unspecific. A resistance
to an arrest thereon, and killing the person attempting
to-exeeute it, will not be- murder.—R. vs. Hood, 1
Moo. 381. _

A constable having a warrant to apprehend A gave it
to his son, who in attempting to arrest A was stabbed by
him with a knife which A happened to have in his hand
at the time, the constable then being in sight, but a
quarter of a mile off; keld, that this arrest was illegal, and
that if death had ensued, this would have been man.
slaughter only, unless it was shewn that A had prepared
the knifo beforehand to resist the illegal violence.— R.
vs. Patience, 7 C. & P, 795,

In order to justify an arrest even by an officer, under
a warrant, for a mere misdemeanor, it is necessary thas
he should bave the warrant with him at the time. There-
fore, in a case where the officer, although he ha.d. seen
the warrant, had it not with him at the time, and it did
not appear. that the party knew of it: held, that the ar-
rest was not lawful: and the person against whom the

warrant was issued resisting apprehension and killing

the officer, held that it was manslaughter only.— Reg. vs.
Chapman, 12 Cox 4. :

If a prisoner, having been lawfully apprehe.nded by a
police-constable on a criminal charge, uses vwlenf:e‘ to
the constable, or to any one lawfully aiding or a,ss.1st1?1g
him, which causes death, and does so with intent to mﬂlc:t
grievous bodily harm, he is guilty of murder: ff,nc'! 8o, if
he does 80, only with intent fo escape. Buf if in the
course of the struggle, he accidentally causes an injury,
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it would be manslaughter. Suppose a constable, haying
a good and bad warrant, arrest a man on the bad warrant
only, which: he allows the man to read, who sees it is
void; and resists hisarrest on that ground, and the result
is:the death of the officer; if this had.been the only au-
‘thority the officer had, the offence would have been only
mauslaughter ; is the man guilty of murder by reason of
the good warrant of which he knew nothing$? It would
seem that there are strong reasons for saying thet he
would not be guilty of murder. The ground on which
the killing an officer is murder is that the killer is wil-
fully setting the law at defiance, and killing an officer in
the execution of his duty. The ground on which the
killing of an officer whilst executing an unlawful warrant
ie manslaughter is that every man has a right fo resist an
unlawful arrest, and that such an arrest is a sufficient pro-
vocation to reduce the killing to manslaughter. ' In the
supposed case the killer would not be setting the law at
defiance, but would be resisting to what appeared to him
to be an- unlawful arrest; and the actual provocation
would be just:as great as if the bad warrant alone exist-
ed. It is of the essence of a warrant that ¢ the party
upon whom it is: executed should know whether he is
bound to submit to the arrest 2” (Per Coltman J ., in Hoye
v8. Bush, citiug Rer vs. Weir, 1 B. & C. 288) And
where an arrest is made without a warrant, it is of the
essence of the lawfulness of the arrest that the party
arrested should have either express or implied notice of
the cause of the arrest. Now, where a constable in the
supposed case srrests on the void warrant, the porty
arrested has no express notice of the good warrant, for it
is not shown, and no implied notice of it, for every thing
done by the constable is referable to the void warrant;
and, besides, the: conduct of the constable is calculated
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to mislead, and it may well be that the party is innocent,
and knows nothing of the offence specified in the valid
warrant. Lastly, it must be remembered that in such a
case the criminality of the act depends upon the inten-
tion of the party arrested, and that intention cannot in
any way be affected by facts of which he i3 ignorant.

On the other hand, it would seem to be clear that,
where an officer has two or more warrants, one of which
" is bad, and he shows all to the party to be arrested, who
kills the officer in resisting the arrest, it would be murder,
for he was bound to yield obedience to the lawtul author-
ity. By Greaves, in nofes on * arrest without. warrant,”
(Cox & Saunders’ Crim, Law Consol. Acts, p. LXXVIL)

Cases where the killing takes place in. the prosecution of
some criminal, wnlawful or wanton act.—Where from
an action unlawful in itself, done deliberately and with
mischievous intention, death ensues, though against or
beside the original intention of the party, it will be mur-
der: and if such deliberation and mischievous intention
- do not appear, which is matter of fact and to be attested

from circumstances, and the act was done heedlessly and

incautiously, it will be manslaughter. . :

Asif a person breaking an unruly horse, ride him
amongst a crowd of people, and death ensue from the
viciousness of the animal, and it appear clearly to have
been done heedlessly and incautiously only, and not with
the intent to do mischief, the crime will be manslaughter.
—1 Russell, 849. . .

Where one having had his pocket picked, seized the
offender, and being encouraged by a concourse of people,
threw him into an adjoining pond by way of avenging
the theft by ducking him ; but without any intention of
taking away his life, this was held to be manslaughter
only.—R. va. Fray, 1 East. P. C. 236.
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Causing the death of a child by giving it spirituous
liquors in & quantity quite unfit for its tender age amounts
to manslaughter.—R. vs. Martin, 3 C. & P. 211.

If a man take a gun, not knowing whether it is loaded
or unloaded and using no means to ascertain, fires it in
the direction of any other person, and death ensues, this
is manslaughter,—Reg. vs. Campbel], 11 Cox, 323.

The prisoner was charged with manslaughter. The
evidence showed that the prisoner had struck the deceased
twice with a heavy stick, that he had afterwards left him
asleep by the side of a small fire in a country by-lane dur-
ing the whole of a frosty night in January, and the next
morning finding him just alive, put him under some straw
in a barn, where his body was found some months after,
The jury were directed that if the death of the deceas-
ed had resulted from the beating or from the exposure
during the night in question, such exposure being the
result of the prisoner’s criminal negligence, or from the
prisoner leaving the boy under the straw il but not dead,
the prisoner was guilty of manslaughter. Verdict, man-
slaughter~—Reg. va, Martin, 11 Cox, 137. (See Reg. vs.
Tovi-ers, 12 Cox 530, as to causing death through frighten-
ing the deceased.)

Cuases where the Eilling takes place tn consequence of some
lawf:d act being criminally or tmproperly performed or of
some act performed without lawful authorify.— Where a
felony has been committed, or a dangerous wound given,
and the party flies from justice, he may be’killed in
the pursuit, if he cannot otherwise be taken. And the
same rule holds if a felon, after arrest, break away as he
is carried to gaol, and his pursuers cannot retake without
killing him. But if he may be taken in any ease without
such severity, it is at least manslaughter in him who kills
him, and the jury ought to enquire whether it were done
of necessity or not. '
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In making arrests in cases of midemeanor and breach
of the peace (with the exception, however, of some cases
of flagrant misdemeanors) it is not lawful to kill the party
accused if he fly from the arrest, though he cannot other-
wise be overtaken and though there be & warrant to ap-
prehend him, and generally speaking it will be murder;
but under circumstances it may amount only to man-
slaughter, if it appear that death was not intended.— 1
Russell, 858.

If an officer whose duty it is to execute a sentence of
whipping upon a criminal, should be so barbarous as to
cause the party’s death by excessive execution of the
sentence, he will &t least be guilty of manslaughter.— 1
Hawkins P. C., ch. 29, s. 5.

Killing by correction.—Moderate and reasonable correc-
tion may properly be given by parents, masters and other
persons, having authority in foro domestico, to those who
are under their care, but if the correction be immoderate
or unreasonable, either in the messure of it, or in the
" instrument made use of for that purpose, it will be either
murder or manslaughter, according to the circumstances
of the case. If it be done with a dangerous weapon,
likely to kill or maim, due regard being always had to the
age and strength of the party, it will be murder; but, if
with a cudgel or other thing not likely to kill, though
improper for the purpose of correction, it will be man-
slaughter,—1 Russell, 861.

Where a master struck his servant with one of his
clogs, because he had not cleaned them, and death unfor-
tunately ensued, it was holden to be manslaughter only
because the clog was very unlikely to canse death, and
the master could not have the intention of taking away
the servant’s life by hitting him with it.—R. vs. Wiggs,
1 Leach, 378,
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A schoolmaster who, on the second day of a boy’s
return to school wrote to his parent, proposing to beat
him severely in order to subdue his alleged obstinacy,
and on receiving the father's reply assenting thereto,

beat the boy for two hours and a half, secretely in the

night, and with a thick stick until he died, is guilty of
manslaughter.—Reg, vs. Hopley, 2 F. & F. 202.

Where a person in loco parentis inflicts corporal punish-
ment on a child, and compels it to work for an unreason-
able number of hours, and beyond its strength, and the
child dies, the death being of consumption, but hastened
by the ill-treatment, it will not be murder but only man-
slaughter in the perseninflieting the punishment, although
it was cruel and excessive, and accompanied by violent
and threatening language, if such person believed that
the child was shamming illness, and was really able to do
the quantity of work required.—R. vs, Cheeseman, 7 C. &
P. 454.

An infant, two years and a half old, is not capable of
appreciating correction ; a father therefore is not justi-
fied in correcting it, and if the infant dies owing to such
correction, the father is guilty of manslaughter.— Reg.
vs, Griffin, 11 Cox, 402.

Death caused by negligence.~Where persons employed
shout such of their lawful occupations, from whence
danger may probably arise to others, neglect the ordinary
cautions, it will be manslaughter at least, if death is
caused by such negligence.—1 Russell, 864.

That which constitutes murder when by design and of
malice prepense, constitutes manslaughter when arising
from culpable negligence. The deceased was with others
employed in walling the inside of a shaft. It was the
duty of the. prisoner to place a stage over the mouth of
the shaft and the death of the deceased was occasioned by



DEATH. CAUSED BY NEGLIGENUE. 205

the negligent: omission on his part to perform such duty.
He was convicted of manslaughter, and upon a case re-
served the conviction was affirmed.— Reg. vs. Hughes,
7 Cox, 301, '

In an indictment for manslaughter, caused by an act
of omission it is not necessary to state in the indictment
that it was an act of omission on the part of the prisoner
which caused the death of the deceased. The prisoner, as
the private servant of B, the owner of a tramway crossing
a public road, was entrusted to watch it. While he was
absent from his duty, an accident happened and C was
killed, The Private Act of Parliament, authorizing the
road, did not require B to watch the tramway : held, that
there was no duty between B and the public, and there-
fore that the prisoner was not guilty of negligence.—
Reg. vs. Smith, 11 Cox, 210.

Although it is manslaughter, where the death was the
vesult of the joint negligence of the prisoner and others,
yet it must have been the direct result wholly or in part
"of the prisoner’s negligence, and his neglect must have
been wholly or in part the proximate and eflicient cause
of the death, and it is not so where the negligence of
some other person has intervened between his act or
omission and the fatal result.— Reg. ve. Ledger, 2 F. &
F. 857.

If a person is driving a cart at an unusually rapid rate
and drives over another and kills him, he is guilty of
manslaughter though he called to the deceased to get
out of the way, and he might have done so, if he had not
been in a state of intoxication.— R. vs. Walker, 1 C. &
P. 320.

And it is no defence to an indietment for manslaughter
where the death of the deceased iz shown to have been
caused in part by the negligence of the prisoner, that
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the deceased was also guilty of negligence, and so contri-
buted-to his own death. Contributory negligence is not
an answer to a criminal charge.—R. vs, Swindall, 2 Cox,
141. In summing up in that case, Pollock, C. B,

said :

“The prisoners are charged with contributing to the
death of the deceased by their negligence and improper
conduct ; and, if they did so, it matters not whether the
deceased was deaf, or drunk, or negligent, or in part con-
tributed to his own death ; for in this consists a great
distinction between civil and criminal proceedings. If
two coaches run against each other, and the drivers of
both are to blame, neither of them has any’ remedy for
damages against the other. Butin the case of loss of
Jife, the law takes a totally different view ; for there each
party is responsible for any blame that may ensue, how-

. ever large the share may be ; and so highly does the law

value human life, that it admits of no justification wher-
ever life has been lost, and the carelessness or negligence
of any one person has contributed to the death of an-
other person.”

In Reg. vs. Dant, 10 Cox, 102, and L. & C. 570,
Blackburn, J., said : I have never heard that upon

an indictment for manslaughter, the accused is entitled

to be acquitted because the person who lost his life was
in some way to blame.” And Erle, Channell, Mellor
and Montague Smith, JJ., concurred, following Reg. vs.
Swindall.

And in Reg. vs. Hutchinson, 9 Cox 555, Byles, J., in
his charge to the Girand-Jury, said: ¢ If the man had
not been killed, and had brought an action for damages,
or if his wife and family had brought an action, if he had
iu any degree contributed to the result, an action could
not be maintained. But in a ctiminal case, it was dif-
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ferent. The Queen was the prosecutor and could be guilty
of no negligence ; and if both the parties were negligent
the survivor was guilty.”

And the same learned Judge, in Reg. vs. Kew, 12 Cox,
355, said : * It has been contended if there wagz contri-
butory negligence on the part of the deceased, then the
defendants are not liable. No doubt contributory negli-
gence would be an answer to an action. Buf who is the
plaintiff here  The Queen, &s representing the mation;
and if they were all negligent together I think their
negligence would be no defence.”

And Lush, J., in Reg. vs. Jones, 11 Cox, 544, distinét-
1y said that contributory negligence on the part of the
deceased was no excuse in & criminal case,

In Reg. vs. Birchall, 4 F. & F. 1087, Willes, J., how-
ever, held that where the deceased has contributed to his
death by his own negligence, although there may have
been negligence on the part of the prisoner, the latter
~ cannot be convieted of manslaughter, observing that,
until he saw a decision to the contrary, he should hold
that a man was not criminally responsible for negligence
for which he would not be responsible in an action.

If » man undertakes to drive another in & vehicle, he
is bound to take proper care in regard to the safety of
the man under his charge ; and if by culpable negligent
driving he causes the death of the other, he will be guil-
ty of manslaughter.—Reg. vs. Jones, 11 Cox, 544.

In order to convict the captain of a steamer of man-
slaughter in causing a death by running down another
vessel, there must be some act of personal misconduct or
personal negligence shown on his part.— Reg. vs. Allen,
7 C. & P, 1563; Reg. vs. Green, 7 C. & P. 156 ; Reg. vs.
Taylor, 9C. & P. 672.

On an indictment against an engine-driver and a fire-
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man of a railway frain, for the manslaughter of persons
killed, while travelling in a preceding-train, by the priso-
ner's train running into it, it appeared that on the day in
question special instructions had been issued to them,
which in gome respects differed from the general rules

* and regulations, and altered the signal for danger so as to

make it mean not “stop” but proceed with caution;
that the trains were started by the superior officers of the
company irregularly, at intervals of about five minutes;
that the preceding train had stopped for three minutes,
without any notice to the prisoners except the gignal for
caution; and that their train was being driven at an ex-
cessive rate of speed ; and that then they did not slacken
immediately on perceiving the signal, but almost imme-
diately, and that as soon as they saw the preceding train
they did their best to stop but without effect : held, first,
that the special rules, so far as they were not consistent
with the general rules, superseded them ; secondly, that
if the prisoner honestly believed they were observing
them, and they were not obviously illegal, they were not
criminally responsible ; thirdly, that the fireman being
bound to obey the directions of the engine-driver, and so
far as appeared, having done 8o, there was no case against
him.—Reg. ve. Trainer, 4 F, &, F. 105.

Where a fatal railway accident had been caused by
the train running off the line, at a spot where rails had
been taken up, without allowing sufficient time to replace
them, and also without giving suflicient, or at all events
effective warning tothe éngine-driver; and it was the
duty éfthe: foreman of plate-layers to direct when the
work should be done : keld, that, though he was under
the general control of an inspector of the districf, the
inspector was not liable, but that the foreman was, assum-
ing his negligence to have been a material and a substan-
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tial cause of the accident, even although there had also
been negligence on the part of the engine-driver in not
keeping & sufficient lookout.— Reg. vs. Benge, 4 F. &
F, 504. ' :

By ‘medical practitioners and quacks.—If a-person, bona

fide ‘and honestly exercising his best gkill to cure a

patiént, performs an operation which causes the patient’s
death, he is not guilty of manslaughter, and it makes
no difference whether such person is a regular surgeon
or not, ror whether he has had a regular medical edu-

cation or not.— Rex., vs. Van Butchkell, 3 C. & P,

629, A person in the habit of acting as a man midwife
tearing away part of the prolapsed uterus of one of his
patients, snpposing it to be a- part of the placenta, by
means of which the patient dies, is not indictable for
mansjaughter, unless he is guilty of criminal misconduet
arising either from the grossest ignorance or from the
most -criminal inattention.— Rex. vs. Williamson, § C,
& P. 635. A person acting as a medical man, whether
licensed or unlicensed, is not criminally responsible for
the death of a patient occasioned by his treatment, unless
‘his conduct is characterized either by gross ignorance of
his art, or by :gross Inattention:to his patient’s safety,—
R. vs. St. John Long, 4 C. &P. 398. Where a person,
undertaking the cure of a disease (whether he has receiv-
ed a medical education or not) is guilty of gross negli-
gence in attending his patient after he has applied a
remedy, or of gross rashness in the application of it, and
death ensues in consequence of either, he ig liable to be
convicted of ‘manslaughter.— R. vs. 8t, John Long (2nd
case) 4 C. & P, 423,

Where a person grossly ignorant of medicine adminis-
ters a dangerous remedy to one labouring under a disease,
proper medical assistance being at the time procurable,
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and that dangerous remedy causes death, the person so
administering it is guilty of manslaughter—R. vs. Webb,
2 Lewin, 196.

In this case, Lord Lyndhurst laid down the following
rule: ¢ In these cases there is no difference between a
licensed physician or surgeon and a person acting as
physician or surgeon without license. - In either case, if
a party having a competent degree of gkill and know-
ledge, makes an accidental mistake in his treatment of a
patient, through which mistake death ensues, he is not
thereby guilty of manslaughter; but if, where proper
medical assistance can be had, a person totally ignorant
of the science of medicine takes on himself to administer
a violent and dangerous remedy to one labouring under
disease, and death ensues in consequence of that dange-
rous remedy having been so administered, then he is
guilty of manslaughter.”

If a medical man, though lawfully qualified to practise
as such, causes the death of a person by the grossly un-
skilful, or grossly incautious use ofa dangerousinstrument,
he is guilty of manslaughter.—Reg. vs. Spilling, 2 M.
& Rob. 107.—Any person whether a licensed medical
practitioner or not who deals with the life or health of
any of His Majesty’s subjeet, is bound to have competent
skill ; and is bound to treat his or her patients with care,
attention and assiduity, and if a patient dies for want of
either, the person is guilty of manslaughter.—R. vs.
Spiller, 5 C. & P. 333; R. vs. Simpson, 1 Lewin, 172;
R. vs. Ferguson, 1 Lewin, 181. In casés of this nature,
the question for the jury is always, whether the prisoner
cansed the death by his criminal inattention and care-
lessness,.—Reg. va. Crick, and Reg. va. Crook, 4 F. & F.
519, 521 ; Reg. va. McLeod, 12 Cox §34. Onan indict-
ment for manslaughter, by reason of gross ignorance and
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negligence in surgical treatment, neither on one side nor -

the other can evidence be gone into of former cases treat-
ed by the prisoner.—Reg. vs, Whitehead, 3 C. & K.
202, . '

A mistake on the part of a chemist in putting a poiso-
nous liniment into a medicine bottle, instead of a liniment
bottle, in consequence of which the Lniment was taken
by his customer internally with fatal results, the mistake
being made under circumstances which rathep threw the
prisoner off his guard, does not amount to such criminal
negligence as will warrant a convietion for manslaugh-
ter.—Reg. vs. Noakes, 4 F. & F. 926-—.0p an indictment
for manslaughter against a medieal man by administering
poison by mistake for some other drug, it is not sufficient
for the prosecution merely to show that the prisoner who
dispensed his own drugs supplied a mixture which con-
tained a large quantity of poison, they are bound also to
sow that this happened through the gross negligence
of the prisoner.—Reg, vs. Spencer, 10 Cox, 525.—A me-
dical man who administered to his mother for some
disease prussic acid, of which she almost immediately
died, is not guilty of manslaughter, it not appearing dis-
tinctly what the quantity was which he had administered
or what quantity would be too great to be administered
with safety to life.—Reg. va, Bul, 2 F. & . 201.—4Anp
unskilled practitioner who ventures to prescribe dange-
rous medicines of the use of which he 18 ignorant, that
is culpable rashuess, for which he will be held responsi-
ble.—Reg. va, Markuss, 4 . & F. 356 ; Reg. vs,
McLeod, 12 Cox, 234, o

The prisoner was indicted for the manslaughter of an
infant child ; the prisoner, who practised midwifery was
zalled in to attend & woman who was taken in labour,

wnd when the head of the child became visible, the pri-
0
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gozfi)einé grossly: ignorant of ‘the -art ‘which-he - pro-

2 Iver - ‘with safety to
ble to .deliver the woman with &a b
iﬁsﬁﬁ' 22(61{ ;fleachlld,ﬂs might have been done by a p.e.r—
en of drdinary gkill, broke and comprgssed the &_:.k_u]l of
:Ee infant, and thereby occasioned its death mlxmed}:tely
e it w1 i - wag found guilty ; it was
it was born.;. the prisoner-was
a&l?;ﬁ;tted that, _th’& child being en venire de sa méfe W]Elen
h wound 'was given, the . prisoner: could not- be.gul]ty
ﬂ;e.l nslaughmr.- but, upon & case reserved, 1_:he_ Judge.s
Ové?:,'a uuanimoue;ly of opinion that the conviction was
¥
right:—R. va. Senior, 1-Mood. 846.
' o ' NEGLECT OF NATUEAL DUjr_gsi. }
”.L.ajstllz there | a;'eal.(;,ertai.m natural and '_tlnoral dutile__s
1;Io.wa.rd3:)ﬁhem,- reehich if & person, negleci:-,' without ']1:::& :f
i inﬁenﬁo’n,;mnd-.death-- ensue,-he will -be. guilty !
mﬁlmouﬂaf__ hter,Of this. .nature is ‘the duty of a parent
ulg a«-—cﬁiid‘_xﬁth.proper food. th'en B ci}lld 18
tmsupguyﬁm._. and' not weaned; the mother is cmrfm-al.l_y
:::goj@risiblg::if the-death arose from her not ;;1;1{11?(?8 11:é
‘whien: able, of doing :80.—R. va. wards,
‘gh?-;h%ﬁm—c;ﬂt if the child be: clder, :tile (()lmlsst;mt;:(;
rovide s food it isai ‘husband, an
ide ; -ig- the _omlsmon:of.the. U y
pr?v:adzi; i%?adv::fe ‘can oily be. the oputtinig to- dehfrer. tk;{e
?rt:ll to the child, after the husband has provided it.—R.
ool . v |
' 76, &P 277 . -
V.S_'-j au;izzsi’:n?t ‘bound by the. common -la:w- t; jﬁni
di:;l‘ndﬁce;for'his-_ servant ; but the case is di deaii
m‘eth ré.s,pect to an apprentice, for a master 1s -b.:ﬁn -
iy the- illness. of his apprentice-to find him with p En_
mfdicineia»:and if . he die. for want of. thetg, -1;‘ 1; n;53
i in the 1 ve: Smith, 8:C. & P. 153.
hter:in-the master.—R.: va: ith, _
il’\?;fx};t;r ;r_son undertakes to provide necessaries for a
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person who is 50 aged and infirm that he is incapable of
doing it for himself, and through his neglect to perform
his undertaking death ensues, he is criminally respon-
sible.  On an indictment for the murder of an aged and
infirm woman by confining her agaist her will, and not
providing her with meat, drink, clothing, firing, medi-
cinesand other necessaries, and not allowing herthe enjoy-
ment of the open air, in breach of an alleged duty, if the
Jury think that the prisoner was guilty of wilful neglect,
80 gross and wilful that they are satisfied he must have
-contemplated her death, he will be guilty of murder ; but
if they only think that he was so careless that her death
was occasioned by his negligence, though he did not con-
template it, he will be guilty of manslaughter.—R. v,
Marriott, 8 C. & P, 425.

Verdict— General remarks— See ante, under head
murder, in finé, sect. 51, of the Procedure Act of 1869,
a8 to a verdiet of assault, in certain cases, upon any in-
dictment for any felony. See sect. 77, post, as to
requiring the offender to enter into recognizanices and to
find sureties for keeping the pjeacé,_',b_oéﬁlﬁi-’rbiiﬂler}lih
felonies under this Act. "' o '_

Before lea¥ing the' subject of ménlélaﬁé}gflfé?“é' reference
to 4'special elause 16 be found 'ilﬁlou_ﬁ”S;t'a_t’ti%qs;‘bﬁ' this
offence, should be made, = ' e

*Tho Railvaf Ask of 1668, 31 Viet, i bs, st 74
says : “If any person wilfully and maliciously displaces or
PP T L L R O L i PR TR it
rémoves any railway switch qr rail of ally yailway, or

. . A LU PRy I LTS R AN £ I S beNs S LN =S
Breaks down, rips up, injures or desirpys any railway
Wi lgbel THC N B e P L I T TP ey s

track or railway bridgs or' ferice'of any rallway or any

AL ) S e o L LR T T T H Tl Lol 1T H i
portion’ thereof, or placed any' obstHiction whatevetr
SRR 3 R TR L S STEAT L - U N I
any such rail of railway tack or bridge, or does or ‘catises
Voo
fo bo done any act whaiever, wheroby any 'efigins,
machine ot stricture, or dny mattér or thing appertain-
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ing thereto is stopped, obstru_cted, impaired, \.:ve.zakened,
injured or destroyed, with intent thereby to injure any
person or property passing over or along such r.aﬂ:]my"
and if, in consequence thereof, any person be Kkille y OF
his life be lost, such person so oﬁ'er}d}ng shall be guilty
of manslaughter, and being found- gul'lty, shall be Pl'm(;[
ished by imprisonment in the Pemtentmry’:for any perio
not more than ten nor less than four years.

It is difficult to understand why !ﬁh}s clause has been
inserted in the Statute Book. The k1111.ng of any person,
under the circumstances mentioned in it WO\I](.i, at com-
mon law, be murder. What induced the Leg1ﬂature.to.
reduce it to manslanghter? Or has the cl:.a,u-se bein in-
serted, under the impression that the kﬂhgg 0 an);
person under such circumstances would not,h &
commpn law, be punishable eith.er as manslaug tei
or asmurder ¥ This is bardly posmble.; In all cases, 1
wonld be felonions homicide, and 1n _mlost fcaseg
murder. Supposing the act done afelony in itself, ?‘.nt
it would be such in almost all cases, as well bj{ the asf
part of section 73 of the same Act, as by sect_mn 15.1 to
chap. 20, and section 39 of chap. 22, of the 32—;]33 1?‘(;
ria, the killing in such a case Is aflwazs mur erh :
common and plain rule on this subject,” says Bls.ot]lg,t X
Cr. L. 694, ¢ is, that, whenever one does an act wn; ; e
design of committing any fel?ny, t}'lough notha 'eonji
dangerous to human life, yet,. if the llfe”of ano.t P:; 1513,;-
cidentally taken, his offence is murder.” Orin 31eF a -
guage of Baron Bramwell, in Reg. vs. Horsay, 3 F. ¢
F. 287: * the law laid down was that where a pé‘lﬂ(ﬁlle ;'
in the course of committing a felony, caused the e{td- Og
a human being, that was murder, even though ke did no
Y ]
mtifdeff the act committed or attempted is only a mis-
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demeanor, yet the accidental ” causing of death, in
consequence of this act, is murder, if the mmdemeanm
is one endangering human life.—Bishop, 2 Cr. L. 691.
And, in saying that ¢if the act intended or attempted
were unlawful but not amounting to felony, the Killing
is manslaughter, not murder, ” page 246 of his valuable
treatise on the Criminal Law of Canada, Mr. Clarke
seems to have extended rather erroneously the rule of the
common law. All our books repeat, for instance, that if
a large stone be thrown at one with a deliberate inten-
tion to hurt, though not to kill him, and, by accident, it
kill kim, or any other, this is murder.—1 Hale, 440, 1
Russell, 742. Also, that where the infent is to do some
great bodily harm to another, and death ensues, it will
be murder: as if A intend only {o beat B in anger, or
from preconeeived malice, and happen to kill him, it will
be no excuse that he did not intend all the mischief that
followed : for what he did was malum in se, and he must
be snswerable for all its consequences: he beat B with
"an intention of doing him some bodily harm, and is
therefore answerable for all the harm he did.—1 Russell,
742. And the rule seems very clearly laid down in Fos-
ter, 261, as follows: * If an action unlawful in itself be
done deliberately and with intention of mischief or great
bodily harm to particulars, or of mischief indiscriminate-
ly, fall it where it may, and death ensue against or beside
the original intention of the party, it will be murder. But
if such mischievous intention doth not appear, which is
matter of fact and to be collected from circumstances, and
the act was done heedlessly and incautiously, it will be
manslaughter, not accidental death, because the act
upon which death ensued was unlawful.”

These authorities show clearly that, if a man, with
intent to injure any person or property, wilfully and
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Fnaliciously Temoves ‘a'rail froma railway track, and that,
in consequence, a train is thrown off the track and a
person killed, this man, at common law, is guilty of
murder. ‘And yet, in Canada, by sect. 74 of the Railway
Act, heis only guilty of manslaughter. And then, though,
generally, manslaughter is punishablé by imprisonment
for life, (sect. 5, ch. 20, 32-38 Vict.) the legislator has

‘specially provided, by this sect. 74 of the Railway Act,

that manslaughter which may, &t one blow, destroy
hundreds of human beings shall not be punished by
mors than fen years imprisonment !

It is thought useful to insert here the special report
made by the Select Committee of the House of Com-
mons, to which was referred, during the last Session of
the Imperial Parliament, the Homicide Law Amendment
Bjll, to show that, in England, the necessity of a change
in the law on murder and manslaughter is fully admitted.
It requlres no elaborate argumentation to prove that
what is wrong there cannot be right here, especially
when fundamental principles, on such a grave and im-
portant subject, are at issue; and a glance at the notes
above given, on the present state of our law of homicide,
will conclusively demonstrate the necessity of a complete
change in the matter: if there is any case in which the
law should speak plainly without sophism or evasion, o is
where life is at stake and it is on this very occasion that
the laww is most evasive and most sophistical.

“Your committee have examined Mr. Justice Black-
burn and- Baron Bramwell, and have received from the
Chief Justice of England a letter containing an elaborate
criticism of the Homicide Law Amendment Bill. They
have also examined Mr, Stephen, Q.C., by whom the Bill
was drawn.
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It-was been strongly nrged before your committee that
partial codification is & mistake, and that no measure
should he passed till the. whole of that branch of the:law
to which it belongs has been reduced:to a sories of sim-
plei and abstract positions.. Your commitiee think-that
sugh-a doctrine would be fata.l to: the prospect of produc-
ing any codes .. - R

At the same time; they observe that in the B}ll before
them . there are many provisions. which are not - peculiar
to.. the Jaw of Homicide, but extend to almost:every sort
of crime, and-that there are others which are oommon'-to
homicide and to other injuries to the person.: It may be
that Ithe best way of commencinga penal code wonld be
to deal first with such rules of law as are common to all
or.to 1argé classes of crimes, and thus -at oncelto. .avoid
necdless repetition, and.to. place the whole docirine
of . eriminal responmbﬁxty on. a clear and: 1nteli1g1ble
basis. : S
The subject referred to your commlttee is- of the hl ghest
' }mportance The responsibility of declaring the ‘terms

on which it shall be lawful -to take the life of & fellow
creature, is.the tnost awful: that can "be undertaken.. It
shbi;l& not be adventured on as a test or experiment, but

should be reserved till the method of - codification: has

becn perfected by mumerous trials or lesa momentou-,
gubjects. e S : :
The SubJeCtS best adapted for & code are obv'iously
those in which the law is-miost technical, where its-defi-
nitioﬁs. are most accurate,. and the terms it employs are
furthest ramoved from, the loose ang careless vocabalary
of common life, ‘With such terms; it is- comparstively
ea,sy fo;cppstruct abstract:logal propositions.. But in the
case of homicide, we have, to. deal, not with :technical
terms, but with ordinary language, which is quite.intelli-
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gible when used by a Judge in directing a jury on a state
of facts proved before them, but which, when reduced to
abstract propositions, becomes obscure and ambiguous
from the want of particulars to which the proposition
applies, and from the want of a clear definition of the
terms used. These terms, such as “ causing death with-
out actual injury to the body,” ¢ causing death by a course
of conduct” “an act by which death is caused, which
would not have caused death but for intermediate events,

hot its consequences” and so forth, would doubtless ultl-
mately have a fixed and technical meaning given to them
by judicial interpretation, but in the meantime would, it
may be apprehended, rather serve to provoke than to
remove controversy. It would seem that a code aiming,
like the Homicide Bill, to reduce a large and complicated
subject to a few abstract propositions, can hardly he
made intelligible to the norn-legal mind without the use
of illustrations, by putting particular cases, an important
itnovation which your committée recommend to the
favourable attention of the House,

It has been urged with great force that the law of ho-
micide requires codification more than any other, beeause
it is not to be found in books or statutes, but in a kind
of oral tradition and understanding among lawyers, which
is only acquired by practice. But if this be so, it fur-
nishes a conelusive reason against commencing to codify
with the law of homicide and above all against delegat-
ing such a duty to a seleet committee of the House of
Commons, To make a code is a work of compression,
simplification and arrangement. It assumes the know-
ledge of the law by the codifier, but in order to codify
the law of homicide it is necessary first to deelare what
it is and that is impossible, as it seems, to any but prac-
tising lawyers, for the reason stated above. It is better
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surely to begin with that which is easily ascertained than
sclect a subject where we must take upon ourselves to
declare the law first before we co-ordinate and con-
dense if.

The law of homicide requires very considerable altera-
tions in substance, before it is reduced to its simplest
form and made permanent in a code. We are required
to declare that negligence is not manslaughter, and that
suicide is not murder; both, probably, salutary changes,
but which should be seftled on their cwn merits.

The existing definition of murder, which may he
roughly stated as killing with malice aforethought, is far
too narrow, and the defect has been supplied, not by rede-
fining the crime, but by subtle intendments of law, by

which malice is presumed to exist in some cases where
the action is unpremedifated, and even in some cases
where death is caused by accident. It is most desirable
that a state of the law under which people are condem-
ned and executed by means of a legal fiction should cease.
‘But such a change, however urgently required, is, in the
opinion of your committee, not a matter for them, but
rather for the law officers of the Crown, assisted by the
advice, and fortified by the sanction, of the highest legal
authorities, after mature and careful deliberation. Noth-
ing would be more likely to impede, or indeed, utterly to
frustrate the work of codification than the suspicion or
certainty that, under the pretext of simplification and re-
arrangement, great and important changes were effected
which had never been broughtin a clear and simple way
to the notice of Parliament. For these reasons your com-
mittee are of opinion that it is not desirable to proceed
with the present Bill, noiwithstanding that this experi-
ment in codification has been presented to them with
every advantage that learning and skill can give it,
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Finally, your committee earnestly recommend that the
attention of the Government and of Parliament should be
directed to the present imperfect state of the definition
of the law of murder. They. believe that they have col-
lected materials from which a re-definition of murder can
be produtfed, and they are convinced that such a defini-
tion is urgently needed, not only to rescue the law from
its present discreditable state, but to give clear notions
to the public at large of the real nature and extent of this
crime, and to prevent the confusion often created in the
minds of jurors by an appeal to the doctrine that murder
cannot be without malice aforethought, which it is not
always easy for the judge to remove. If there isany case
in which the law should speak plainly, without sophism
or evasion, it is where life is at stake ; and it is on this
very occasion that the law is most evasive and most
sophistical.”

CONSPIRING OR SOLICITING TO MURDER.

Sect. 3.—All persons who conspire, confederate and
agree to murder any person, whether he be a subjeet of
Her Majesty or not, and whether he be within the Quecn’s
dominions or not, and whosoever solicits, eneourages,
persuades, endeavours to persuade or proposes to any
person to murder any other person, whether he be a
subject of Her Majesty or not, and whether he be within
the Queen’s dominions or not, are and is guilty of a mis-
demeanor, and shall be liable to be imprisoned in the
Penitentiary for any term not exceeding ten years and
not less than two years, or to be imprisoned in any other
gaol or place of confinement for any term less than two
years, with or without hard labour.—24-25 Vict, ch. 100
s, 4, Imp. '



ACGESSOBIE_S A.I‘TER THE FACT TO MURDER. 221

Indictment..__..... That J. 8., J. T., and E. T. on

unlawfu]ly and wickedly de conspwe, confede-
rate and agree together one J, N. feloniously, wilfully,
and of their nalice aforethought to kill and murder,
against the form.. ... .. (yon may add counts charging
the defendanis or any of them with ¢ sohcmng, encour-

. aging, efe., or endeavouring lo persuade, eic., if the facts
warrant such a charge,)—Archbold, 647,

No indictment can be preferred for conspiracy, unless
one or other of the preliminary steps required by sect.
28 of the Procedure Act of 1869 has been taken.

As to fining the offender and requiring him to enter
into recognizances and find sureties for keeping the peace
and being of good behaviour, both or either, in addition
to or in lieu of any other punishment, see scct. 77,
post.

See 1 Russell, 967; 3 Russell, 664.

Reg. va. Bernard, 1 F. & F. 240,

In Reg. vs. Banks, 12 Cox, 393, upon an indictment
under this clause, the defendants were convicted of an

attempt to commit the misdemeanor charged.— See sect. -

49 of the Procedure Act of 1869,

PUNISHMENT_OF ACCESS0RIES AFTER THE FACT TO
) MURDER.

Sect. 4.—Every accessory after the fact to murder
shall be liable to be imprisoned in the Penitentiary for
life or for any term not less than two years, or to be im-
prisoned in any other gaol or place of confinement for
any term less than two years, with orwithout hard labour.
—R4-25 Vict.,ch. 100, 5. 67, Imp.

See 31'Vict., ch, 72, as to accessories and abettors of

indictable offences. The above clausc provides for a

: ¢ L '
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different purﬁshme'ﬂt in cases of accessories after the fact -
to murder ; the procedure and trial in such cases conti-
nue to be ruled by sects. 4 and 5 of the said 31 Vict,,
ch. 72,

EXCUSABLE HOMICIDE,

Sect. 7.—No punish ment or forfeiture shall be incurred
by any person who Kkills another by misfortune, orin his
own defence or in any other manner without felony,—24-
25 Viet., ¢h. 100, s. 7, Imp. :

Homicide in self-defence, i.e. committed se ef sua de-
fendendo in defence of a man’s person or property, upon
some sudden affray, has been usually classed with homi-
cide per inforfunium, under the title of excusable, as dis-
tinet from justifiable, because it was formerly considered
by the law as in some measure blameable, and the person
convicted either of that or of homicide by misadventure
forfeited his goods, The above clause has put an end to
these distinctions, which Foster says ‘ had thrownsome
darkness and confusion upon this part of the law.’—Fos-
ter, 273.

Homicide se defendends seems to he where one, who
has no other possible means of preserving his life from
one who combats with him on a sudden quarrel, or of
defending his person from one who attempts to beat him
(especially if such attempt be made upon him in his own
house) kills the person by whom he is reduced to such
inevitable necessity. And not only he, who on assauls
retreats to a wall or some such streight, beyond which
he can go no farther, before he kills the other, is judged
by the law to act upon unavoidable necessity ; but also
he who being assaulted in such a manner and such a
place, that he cannot go back without manifestly endan-



EXCUSABLE HOMICIDE. 223

gering his life, kills the other without retreating at all.—
Hawkins, ch. 11, 8. 13-14.

In: the case of justifiable self-defence, the injured party
may repel force by force in defence of his person, habita-
tion or property against one who manifestly intendeth
and endeavoureth by violence or surprise fo commit a
known felony upon either. In these cases he is not
obliged to retreat, but may pursue his adversary till he
findeth himself out of danger, and if in a conflictbetween
them he happeneth to kill, such killing is justifiable,
—Toster, 273.

Before a person can avail himself of the defence that
he used a weapon in defence of his life, he must satisfly
the jury that the defence was necessary, that he did all
he could to avoid it, and that it was necessary to protect
himself from such bodily harm a3 would give him a rea-
sonable apprehension that his life was in immediate dan-
ger. If he used the weapon having no other means of
resistance and no means of escape, in such case, if le
retreated us far as he could, he would be justifed.—
Reg. vs. Smith, 8 C. & P. 160; Reg. vs. Bull, 9C. &
P, 22,

Under the excuse of self-defence, the principal civil
and natural relations are comprehended ; therefore master
and servant, parent and child, husband and wife, killing
an assailant in the. necessary defence of each other res-
pectively, are justified: the act of the relation being con-
strued as the act of the party himself—1 Hale, 484.

Chance medley, or as it was sometimes written, chaud
medley, has been often indiscriminately applied to any
manner of homicide by misadventure : its correct inter-
pretation seems to be a killing happening in a sudden
encounter : it will be manslaughter or zelf-defence accord-
ing to whether the slayer was actually striving and
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combating at the time, the mortal stroke was given, or
had bond fide endeavoured to withdraw from the contest,
and afterwards, being closely pressed, killed his antago-
nist to avoid his own destruction ; in the latter case, it
will be justifiable or excusable homicide, in the former,
mansliughter.——1 Russell, 888.

A man is not justified in killing a mere trespasser ; but
if, in attempting to turn him out of his house, he is
assaulted by the trespasser he may kill hirs, and it will
be se defendendo, supposing that he was not able by any
other means to avoid the assault or retain his lawful pos-
session and in such a case, a man need not fly as far us
he can as in other cases of se defendendo, for he has a right
to the protection of his own house.—1 Hale, 485.

But it would seem that in no case is a man justified in
intentionally taking away the life of a mere trespasser,
bis own life not being in jeopardy : he is only protected
from the consequences of such force 88 is reasonably
necessary to turn the wrong-doer out. A kick has been
held an unjustifiable mode of*doing so,~— Child’s case, 2
Lewin, 214 : throwing a stone has been held a proper
mode.—Hinchcliffe’s case, 2 Lewin, 161,

Homicide committed i in prevention of aforcible and atro-
cious crime, amounting to felony, is Jjustifiable. Asifaman
come 0 burn my house, and I shoot out of my house, or
issue out of my honse and kill him. So, if A makes an
assaultupon B, a woman or maid, with intent to ravish her,
and she kills hlm in the a.ttempt it is justifiable, because
he intended to commit a felony. Andnot o\nly the-person
upon whom a felony -fs’ attetnptéd 'thay " répel force by
force, but - also his ‘Servant or'any' othier pétson present
ma‘y’ inteérpose o prevent ‘the mischiéf ;'and if death
enisie; the'party so irterposing will bé J‘ushﬁed “but the
dttempt to commit & felony should bé apparent ahd not.
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left in doubt, otherwise the homicide will be manslaugh-
ter at least; and the rule does not extend to felonies
without force, such as picking pockets, nor to misdemea-
nors of any kind.—2 Burn 1314,

It should be observed that, as the killing 1n these cases
is only justifiable on the ground of necessity, it cannot be
Jjustifted unless all other convenient means of preventing
the violence are absent or exhausted : thus a person set
to watch a yard or garden is not justified in shooting one
who comes into it in the night, even ifhe should see him
go infohis master’s hen roost: for he ought first to see if
he-could not take measures for his apprehension; but if,
from the conduct of the party, he has fair ground for
believing his own life in actual and immediate danger,
hié is justified in shooting him.—R. vs, Scully, 1 C. & P.
319, Nor is a person justified in firing a pistol on
every forcible intrusion into his house at night : he ought,
if he have reasonable opportunity, to endeavour to re-
move him without having recourse to the last extremity.
—Meade’s'case, 1 Lewin, 184, - -

7:iAsto justifiable homicide by officers of justice or other
persons'in arresting felons, sge under the heads Murder
and Manslawyhier., Also Foster, 258. As to homicide by
misadventure) 2 Burn, 316. -

. - . .PETIT TREASON ABOLISHED.

- Sect. 8.—Every offence which before the abolition of
the crime of petit treason, would have amounted to petit
‘treason shallbe deemed to be murder only, and no great-
er offence; all persons guilty in respect thereof, whe-
therws. prineipals or accessories, shall be dealt with,
indicted; tried and punished as principals and accessories
in murder.==24-25 Vict.; ch, 100, sect. 8, Imp.

Petit treason was a breach of the lower allegiance of
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private and domestic faith, and considered as proceeding
from the same principle of treachery in private life as
would have led the person harbouring it to have con-
spived in public against his liege lord and sovereign. At
cormmon law, the instances of this kind of crime were
somewhat numerous and involved in some uncerfainty ;
but by the 25 Edw. 3, ch. 2, they were reduced to the
following cases : 1. Where a servant killed his master.
2. Where a wife killed her husband. 3. Where an eccle-
siastical person, secular or regular, killed his superiot, to
whom he owed faith and obedience. It was murder
aggravated by the circumstance of the allegiance which
the murderer owed to the deceased ; and in consequence
of that circumstance of aggravation, the Judgment upon
a conviction was more grievous than in murder. Petit
treason is now nothing more than murder.—Greaves’
note, 1 Russell, 710,

VERUE IN TRIAL OF MURDER IN CERTAIN CASKES,

Sect. 9.—Where any person‘being feloniously stricken,
polsoned, or otherwise hurt, upon the sea, or at any
place out of Canada, shall die efsuch stroke, poisoning
or hurt-in Canada, or being feloniously stricken, poi-
soned, or otherwise hurt at"any place in Canada, shall die
of such stroke, peisoning or hurt upon the sea, or at any
place out of Canada, every offence committed in respect
of any such case, whether the same amounts to murder
or manslaughter, or of being accessory to murder or man-
slaughter, may be dealt with, enquired of, tried, determin-
ed and punished in the district, county or place in Canada
in which such death, stroke, poisoning or hurt happens,
in the same manner in all respects as if such offence had
been wholly committed in that-distriet, county or place.
—=24-25 Viet,, ch. 100, 8. 10, Imp.
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. ATTEMPTS TO MURDER. .

ADMINISTERING FPOISON, WOUNDING, ETC., WITH INTENT
TO MURDER

Sect. 10, —Whosoever admmmters or: causes to be ad-
‘ministered to or to be taken by any person, any poison
or other destructive thing, or by any means whatsoever,
wounds or causes any grievous bodily harm to any pe’

son, with intent, in any of the cases aforesaid, to commtt .

murder, is guilty of felony, and shall suffer death as a
felon,——24-25 Vict., ch. 100, s. 11, Imp. .

" Not friable at Quarter Sessions.—Procedure Act, 1869,
8. 12.-

Indictment for ad’mmwtermg poison with tntent fo mur-
der—. . ... The jurors for Our Lady the Queen upon
their oath present, that J. S, on.......... feloniously
and unlawfully did admmlster to one A. B., (administer
or cause to be administered to or to be taken by any
person) alarge quantity, to wit, two drachms of a certain
deadly poison called white arsenic, (any poison or other
destructive thing) with intent thereby then feloniously,
wilfully, and of hiz malice aforethought the said A. B.
to kill and murder, against the form of the Statute in

such case made and provided,. and against the peace of

Our Lady the Queen, her crown and dignity. (4dd
counts stating that the defendant * did cause fo be admi-
nistered 107 and “ did cause o be taken by a large quanti-
ty, etc., elc., and if the description of poison be doubtful,
add counts describing it in different ways; and one count
stating it to be ¢ @ certain destructive thing fo the jurors
aforesaid unknpwn,”)——Archbold, 649,

The indictment must allege the thing administered to

be poisonous or destructive ; and therefore an indictment
P
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for administering sponge mixed with milk, not alleging
the sponge to be destructive, was holden bad.—R. vs,
Powler, 4 C. & P. 571, :

If there be any doubt whether the poison was intended
for A. B. add a count, stating the intent to be to ¢ com-
mit murder ” generally.

If a person mix poison with coffee, and tell another
that the coffee is for her, and she takesit in consequence,
it seems that this is'an administering ; and, at all events,

- 1t is causing the poison to be taken. . In Rex vs. Harley,

4 C. &P, 369, it appeared that a ceffee pot, which was
proved to contain arsenic, mixed with coffee, had been
placed by the prisoner by the stde of the grate: the
prosecutrix was going to put out some tea, but on the
prisoner telling her that the coffee was for her, she poured
out some for herself, and drank it, and in about five
minutes became very ill. It was objected that the mere
mixing of poison, and leaving it in some place for the
person to take it was not sufficient to constitute an ad-
ministering.—Park, J., said: ¢ There has been mueh
argument whether, in this case, there has been an ad-
ministering of this poison. It has been contended that
there must be a manual delivery of the poison, and the
law, as stated in Ryan & Moody’s Reports goes that
way (R. vs. Cadman, 1 Foody 114); but as my note
differs from that report, and also from my own feelings,
I am inclined to think that some mistake has crept into
that report. It is there stated that the judges thought
the swallowing of the poison not essential, but my recol-
lection is, that the judges held just the contrary. I am
inclined . to “hold that there was an administering here ;
and I am of opinion that, to constitute an administering
it i not mnecessary that. there should be a delivery by
the hand.”—1 Russell 988, and Greaves, note N to it.
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‘An indictment stating that the prisoner gave and admi-
nistered poison is supporfed by proof that the prisoner
gave the poison to A to administer as a medicine to B,
\with intent to murder B, and that A neglecting fo do so,
it was accidentally given to B by a ehild, the prisoner’s
intention to murder continuing. Reg. vs. Michael, 2
Moo. 120. : o

Where the prisoner, having mixed corrosive sublimate
with sugar, putit into a parcel, directing it to “Mrs.
Daws, Townhope,” and left it on the counter of a trades-
man, who sent it to Mrs. Daws who used some of the
sugar, Gurney, held it to be an administering.— R. vs.
Lewis, 6 C. & P. 161.

And if the indictment contains a count, ¢ with intent
to commit murder,” generally, the preceding case, R. vs.
Lewis, is elear Jaw.—Archbold, 653.

Fvidence of administering at different times may be
given to show the intent.— Arctibold, 650. The intent
to murder must be proved by circumstances from which
that intent may be implied.

Tndictment for wounding with intent to murder.— .. . .-
______ one J. N. felonionsly and unlawfully did wound
(wound or cause any grievous bodily harm) with intent
&e., &e., &e., (as in the last precedent.) Add acount “with
the intent to commit murder” gemerally. Archbold,
650. _ .

The instroment or meaus by which the wound was
inflicted need not be stated, and, if stated, would not con-
fine the prosecutor to prove a wound by such means.—
R. vs. Briggs, 1 Mood. 318.

tAs the general term « wound” includes every “gtab”
and “cut” as well as other wounds, that general term
has-alone been used in these Acts. Al therefore that it is
now necessary to allege in the indictment is, that the
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pr‘i‘s:oner did wound the prosecutor; and that allegatidn-
wili be proved by any wound, whether it be a stab, cut,.
or other wound.,” Greaves, Cons. Aects, 45. The ’wordt
“wound ” includes incised wounds, punctured wounds

lacerated wounds, contused wounds, and gunshot wound;
— Archbold, 664. "

But to constitute a wound, within the meaning of this
Statute, the continuity of the skin must be broken.—R
vs. Wood, 1 Mood. 278. .

The whole skin, not the mere cuticle or upper skin
must be divided.—Archbold, 665. '

But a division of the internal skin, within the cheek
or lip, is sufficient to constitute a wound within the Sta-
tute.—Archbold, 665. ’

' iI‘he Statute says “by any means whatsoever, so that it
is immaterial by whatfmeans the wound is inflicted, pro-
vided it be inflicted with the]intent alleged.— Riax Ve
Harris, Rex vs. Stevens, Rex vs, Murrow and Jenning’s
case, and other similar cases cannot therefore be conc;i-
dered as authorities under the present law.,” Greaves
Cons. Acty, 45. ’

It is not necessary that the prosecutor should be in
fact wounded in a vital part; for the question is not
what the wound is, but what wound was intended.— R.
vs, Hurnt, 1 Mood. 93.

There does not seemeany objection to insert counts on
the 10th and 17th sections (Canada); and it is in all
cases advisable, where it is doubtful whether the prisoner-
intended to murder or merely to maim.—3 Burn 752.—
Archbold, form of indictment, 650; R, vs. Strange, 8
Car, & P. 172 ; R. vs, Murphy, 1 Cox, 108, ,

On the trial of any indictment for wounding with
intent to murder, if the intént be not proved, the jury
may convict of unlawfully - wounding.—Archhold, 650.
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[his verdict would fall under the last part of sect, 19, of
‘he 32-33 Vict., ch, 20, see post. . '

Archbold, 650, says that a defendant cannot, on an in-
lictment for the felony, plead guilly to the misdemean-
»r. But it appears to have been done recently, in Reg.
vs. Roxburg, 12 Cox, 8,and allowed by Ch. Justice Cock-
burn.

The defendant may also be found guilty of an attempt
to commit the felony charged: s. 49, Procedure Act,
1869.

The jury may also find a verdict of common assault,
if the evidence warrants it.—Sect. 51, Procedure Act,
1869. Reg. va. Archer, 2 Mood. 283.

If the defendant i8 convicted of a misdemeanor ouly,
sect. 77 post as to fine and sureties applies

An attempt to commit suicide remaing a misdemeanox
at common law, and is not an attermpt to commit mue-
der within this Statute.—R. vs. Burgess, L. & C.
258,

ATTEMPTING TO MURDER BY DESTROYING OR DAMAGING
" BUILDING WITH GUNPOWDER.

Sect. 11.—Whosoever,by the explosion of gnnpowder or
other explosive substanee, destroys or damages any build-
ing, with intent to commit murdet is guilty of felony, and
shall be liable to be imprisoned in the Penitentiary for
life, or for any term not less than two years, or o be
imprisoned in any other gaol or place of confinement for
any term less than two years, with or without hard
labour, and with or without solitary confinement.—24-
25 Vict., ch. 100, 8. 12, Imp.

Indwtment — & ivueen ... feloniously, unlawfully
and maliciously _dld, by the explosion of a certain explo-
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sive substance, that is to say, gunpowder, destroy (destroy

or damage) a certain building situate... ... with intent
thereby then feloniously, wilfully and of his malice afore-
thought, one J. N. to kill and murder, against.'.....
(Add a count, stating the intent fo be generally ¢ fo commit
murder.”)

In R. vs. Ryan, 2 M, & Rob, 213, Parke and Alderson
held that a count alleging fo commit murder, generally,
is sufficient. '

See sect. 77 of this Act post, as to recognizance and
sureties.

The jury may return a verdict of an attempt tb'com-
mit, the felony—S. 49, Procedure Act, 1869

As to solitary confinement, see sect. 94 of the Pro-
cedure Act of 1869, '

SSTTING FIRE. %0 OR DESTROYING SHIPS WITH INTENT T0
MUUDER.

Sect. 12.—Whosoever sets fire to any ship or vessel,
or any part therecl, ov any part of the tackle, apparel
or furnitere therzof, or any goods or any chuttels being
therein or casts awny or destrovsany ship or vesssl, with,
the intentin -y of anch cases ©o commic murdsr, 13 fuuuv
of felony, and ﬁhul e Habla th bennprisoned in the Peni-
tenilary for life or for any {erm not iess than two years,
or to be imprisoned in any other grol or place of confine-
ment for any term less thau two yec_i s, with or without
hard labourg and with or without solitary confinement.—
24-25 Viet., ch. 100, s, 13, Imp.

Indwf;nenf — e feloniously and unlawfully
did set fire to (cast away or destroy) a ceitain ship called
........ with intent theveby theu feloniously, wilfally
and of his malice aforethought, tokillone ... ... (ddd
a count stating the intent to © commit murder” generally.)
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Sect. 49 of the Procedure Act of 1869 allows a
verdict for an attempt to comm:t the felony charged in
certain cases. :

See section 77 post as to- sureties to ke’ep the peace, -

and sect. 94 of the Procedure Act of 1869 a8 to sohtary
conﬁnement

ATTEMPTING TO POISON, SHOOT, DROWN, ETC., WITH IN-
TENT TO MURDER. '

Sect. 13.—Whosoever attempts to administer to, or
attempts to cause to be administered fo, or to be.taken
by any person, any poison or other destructive thing,
or shoots at any person, or by drawing a trigger or in
any other manner, attempts to discharge any kind of
loaded arms at any persen, or attempts to drown,
suffocate  or strangle any person, with intent iu
any of the cases aforesaid to commit murder, whether
uui; bodily injury be effected or rot, is guilty of felony,
and shall be liable to be imprisoned in the Penitentiary
for life, or for any term not less than two years, or.to be
imprisoned in any other gaol or place of confinement for
any term less than two years, with or without hard
labour, and with or without solitary confinemant. —24-25
Vict., ch. 100, sect. 14, Imp.

Sect. 18.—Any gun, pistol or other arm, loaded in the
barrel with gunpowder or other explosive substance aud
ball, shot, slug,or other destractive material, or charged
with compressed air and having hall, shot, slug or other
destructive material in the barrel, shall be deemed to be
loaded arms, within the meaning of this Aet, although

the attempt to discharge the same may fall for want of
proper primiag or other cause,—24-25 Viet., ch. 100, s.

19, Imp.
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Greaves (Consol. Acts, 48) on clause14, Imp. remarks:
¢ Where the prisoner delivered poison to a guilty agent,
with divections to him to cause it to be administered to.
another in the absence of the prisoner, it was held that
the prisoner was not guilty of an attempi fo administer
poison, within the repealed acts.—Reg. vs. Williams, 1
Den, 39; and the words fattempt to cause to be ad-
ministered to, or to be taken by’ were introduced in
this section to meet such cases.”

And on sect. 19 Imp., he says: * This clause is new,
and is introduced to meet every case where a prisoner
attempts to discharge a gun, ete., etc., loaded in the
barrel, but which misses fire for want of priming, or of

2 copper cap, or from any like cause. Rex vs. Carr,

Rus. & Ry. 377; Anon, 1 Russell, 979; and Rex vs.
Harris, 5 C. & P. 159, cannot_therefore be considered as

authorities under this Act.”

Indictment for attempting to poison with infent.—. . . .
...... ". . . .feloniously and unlawfully did attempt to ad-
minister (affempt to administer fo, or aftempt fo cause

to be administered to, or fo be taken by) to one J, N,

a large quantity, to wit, two drachms of a certain deadly
poison called white arsenic (any poison or other destruc-
tive thing) with intent thereby then feloniously, wil-
fully, and of his malice aforethought, the said J. N. to
kill and murder, against. ., .. ... (Add o count stating
the intent ““fto commit murder,” generally. Add counts
charging that the defendant  attempled to canse to be admi-
nistered to” and that he ** attempted to cause to be taken by ?
J. N. the poison.) Archbold, 651.

In R. vs. Cadman, 1 Mood. 114, the defendant gave
the prosecutrix a cake containing poison, which the pro-
secutrix merely put into her mouth, and spit out again,

and did not swallow any part of it. It is said inArchbold,
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851, that these circumstances would support an indict-
ment under the above clause.
Where the prisoner-put salts of sorrel in 4 sugar basin,

in order that the prosecutor might take it with his te:m,‘

it was held an attempt to administer.—Reg. vs. Dale, 6
Cox, 547,

See remarks under clause 10 supra.

Indictment for attempting to drown with intent to murder.
—aaa feloniously and unlawfully did take one J. N.
into both the hands of him the said J. S. and feloniously
and untawfully did cast, throw, and push the said J. N.
into & certain pond wherein thew was a great quantity

of water, and did thereby then feloniously and unlawfully -

attempt the said J. N. to drown and suffocate, with in-
tent thereby then feloniously, wilfully and of his- malice
aforethought, the said J. N. to kill and murder, against
........ (4dd « count charging gencrally that the defern-
dant did attempt to drown J. N. and counts charging the
intent o be to commit murder.)— Archbold, 652.

It has been held upon an indictment for attempting to
drown, it must be shownclearly that the acts were done
with intent to drown. An indictment alleged that the
prisoner assaulted two boys, and with a boat-hook made
holes in a boat in which they were, with intent to drown
them. The boys were attempting to land out of a boat
they had punted across a river, agross which there was
a disputed right of ferry : the prisoner attacked the boat
_ with his boat-hook in order to prevent them, and by
means of the holes which he made in it caused it fo fill
with water, and then pushed it away from the shore,
whereby the boys were put in peril of being drowned,
He might have got into the boat and thrown them into
the water; but he confined his attack to the boat itself,
as if to prevent the landing, but apparently regardless of
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the consequences. : Coltman, J., stopped the case, being-
of opinion that the evidence against the prisoner showed
his intention to have beex rather to prevent the landing
of the beys than to do them any injury.— Sinclair’s case,
2 Lew. 49. '

Indictment for shooting with infent fo murder——_ _ ____ 8
certain gun, then loaded with gunpowder and divers
leaden shot, at and against one J. N. feloniously and un-
lawfully did shoot, with intent thereby then feloniously
...... (as in the last precedent.) Add also counts stating
“opith sntent to commit norrder” generally.  Also a count
for shooting with infent fo main, elc., efc , under sect. 17,
post—Archbold, 652,

In order to briag the caae, wlthm the above section,
it mnst be proved that the prisoner intended by the act

cherged to cause the danth o the sudering party, This
will appear either fooin the natura of the act itself] or
from the expressions el cowduet 1sed by the prisoner.—

Tinsene, 720,

Upon an indictment for wouuling Taylor with intent
to murder hiny, it appeared that the prisoner infended to
murdar ona Malovey, aud, sapmosing Teylor to be Malo-
ney, shot 2t oad weunce Taylsr; and the jury found
that {92 prisonar intendalto murder Maloney, not know-
ing taot the party he skat 2t was Taylor, but suppos-
ing him to be Maloney, an: #hat be intended to murder
the individual he shot at, snpposing himm to be Maloney,
and convicted the prisoner ; and upon a.case reserved, it
was held that the convietion was right, for though he did
not intend:to kill the particular person, he meant to mur--
der the man at whom he shot.— Reg. vs. Smith, Dears.
559; 1 Russell, 1001.

Tt scems doubtful whether it muost not appear, in
order to make out the intent to murder, that that in-
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teént existed in-the mind of the defendant at the time of
the ‘offence, or whether it would be sufficient if it
would have been murder had death ensued.—Archbold,
652. S

On this- question, Greaves, note g, 1 ‘Russell, 1003
remarks: “It seems probable that the intention of the
Legislature in providing for attempts to commit murder,

was to punish every attempt where, in case death had

ensued, the crime would have amounted to murder.. . ..
The tendency of the cases, however, seems 0 be that an
actual intent to murder the particular individual injured
must have been showed. ... _.. Where a mistake of one
person for another occurs, the cases of shooting, etc., ete.,
may, perhaps, admit of a different consideration from the
cases of poisoning. In the casc of shooting at one
person, under the supposition that he is another, although
there be a mistake, the prisoner must intend to murder
that individual at whom he shoots: it is true he may be
- mistaken in fact as to the person, and that it may be:
owing to such mistake that he shoots at such person,
but $61) he shoots with intent to kill that person. So
in the case of cutting : a man may cut one person under
a-mistake that he is another person, but still he must
intend>to murder the man whose throat he-cuts. In
Reg. vs. Mister, the only-count charging an infent to
murder was the first, and that allegdd the intent to he to
murder Mackreth; and although on the evidence it was
perfectly clear that Mister mistook Mackreth for Ludlow,
whom he had followed for several days before, yet he
was convieted and executed, and I belicve the point
never noticed at all. The case of poisoning one person
by mistake for another secms different, if the peison be
taken in the absence of the prisomer; forin such case,
he can have no actual intent to injuve that person.
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These difficulties, however, seem to be ohviated by the
present Statute, which, instead of using the words “ with
intent to murder such person® has the words “ with in-
tent to commit murder 7. .. __ ... .In all casesof doubt,
as to the intention, it would be prudent to insert one
count for shooting at A with intent to lmurder him ;

‘another “ with intent to commit murder;” and a third

for shooting at A, with intent to murder the person
really intended to be killed, and if the party intended
to be killed were unknown, a count for shooting at A
with intent to murder a person to the jurors unknown.

In a recent case, 1870, Reg. vs, Stopford, 11 Cox
643, Brett, J., after consulting Mellor, J., held, follow-
ing Reg. vs. Smith, supra, that an indictment charging
the prisoner with wounding Haley, with intent to do
him, Haley, grievous bodily harm, was goed, slthough
it was proved that the prisoner intended to wound some-
body else, and that he mistook Haley for another
man, -

A bodily injury is, in cases under this section, not
material, ¢ whether any bodily injury be effected or
.not_”

Indictment for attempting to shoot with intent, &e.—. .
.......... did, by drawing the trigger (drawing & irig-
ger or in any other mamner) of a certain pistol then
loaded in the barrel with gunpowder and one leaden
bullet, feloniously and unlawfully attempt fo discharge
the said pistol at and against ofie J N with intent......
{as in the last precedent.) Add a count charging an intent
to commit murder, and counts for attempting to shoot
with intent to main, under sect. 17, The indictment
need not in the latter clause, describe it as * the said pistol
30 loaded as aforesaid.”"—Archbold, 653.

Sce remarks under this section, supra.
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As to solitary confinement, see sest. 94 of the Pro-
cedure Act of 1869,

See sect. 77, post, as to sureties to keep the peace.
A verdict of common assault may, in certain cases,

be given, upon an indictment under this section.—Sect-

51 Procedure Act, 1869. o E

Sect. 14,—Whosoever by any means other than those
specified in any of the preceding sections of " this Act
attempts to commit murder, iz guilty of felony, and
shall be liable to be imprisoned in the Penitentiary for
Iife or for any term not less than two years, or to be im-
prisoned in any other gaol or place of confinement for

any term less than two years, with or without hard -

labour, -and with or without solitary confinement.—
24-25 Viet., ch. 100, 5, 15, Imp. :

Indictment—. . ... ....... feloniously, uwrlawfully and
maliciously, did, by then (state the act) attempt feloni-
ously, wilfully and of his malice aforethought, one J N
te kill and murder agamst. ..__.... {Add a count
charging the intent to be to commit murder.)—Archbold,
655. - '

Grea.ves,' on. this I'déu'se,' says (Consol. Aci:s; 48)r -

“ This section is entirely new, and contains one of the
most important amendments in these Acts. It includes
every attempt to murder not specified in any preceding
section. It will therefore embrace all those atrocious
cases where the ropes, chains, or machinery used in
lowering miners into mines have been injured with in-
tent that they may break, and precipitate the miners to
the bottom of the pit. So, also, all cases where steam
engines are injured, set on work, stopped, or anything
put into them, in order to kill any person, will fall into
it. So, also, cases of sending or placing infernal machines
- with intent to murder, See Rex vs. Mountford, R. & M.
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C. C. 441, Indeed, the malicious may now rest safisfied
that every attempt to murder, which their perverted
ingenuity. may devise, or theirfiendish malignity suggest,
will fall within some clause of this Act, and may be
visited with penal servitude for life. -In any case where

‘there may be a doubt whether the attempt falls

within the terms of any of the preceding sections, a count
framed on this clause should be added.”

As to solitary confinement, see sect. 94 of the Proce-
dure Act of 1869, and sect. 77.—As to requiring the
offender to enter in to his own recognizances and to find
sureties, both or either, for keeping the peace, in addition
to any authorized punishment. .

LETTERS THREATENING TO MURDER.

Sec. 15. - Whosoever maliciously sends, delivers, ot

atters, or directly or indirectly causes to be received, knowing

the contonts thereof, any letfer or writing threatening to kill
or murder any person, is guilty of felony, and shall be
liable to be imprisoned in the Penitentiary for any term -
not exceeding ten years and not less than two years, er
to be imprisoned in any other gaol or place of confine-
ment for any term less than two years, with or without
Lard labour, and with or without solitary confinement.
—24-25 Vict., ¢h. 100, & 16, Imp. .

. Indictment :— _ . felonlously and malicionsly did send
(send, deliver, uiter, or directly or indirectly cause to be
received) to one J. N. a certain letter (letter or writing)
directed to the said J. X., by the name and descripiion
of Mr. J. N. threatening to kill and murder tie said
J. N., he the said. _ . .. .(defendant) theh well knowing
the contents’ of the said letter, which said letter is us
follows, that is to say. . . . Against the form. . . CAnd the ju-
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rors aforessid.... .. that the said. .. on. ... feloniously
and maliciously did utter a certain writing. . _ . _ (as in
the first count, substituting writing for letter.— Archbold,
853, -

In Rex vs. Hunter, 2 Leach, 631, the Court said: # In
an indictment for sending a threatening letter, the letter
must be set out in order that the Court may. judge from
the face of the indictment whether it is or is not a
threatening letter within the meaning of the Statute on
which the indictment is founded.”

The same ruling had been held in R. vs. Lloyd, 2 East
P. C. 1122,

The Procedure Act of 1869, sect. 24, now gives the

following rule on the matter: “ Whenever it is neces.’

sary to make an averment in an indictment, as to any
instrument, whether the same consists wholly or in part
of writing, print or figures, it shall be sufficient to de-
scribe such instrument by any name or destgnation by
which the same may be usually known, or by the pur-
port thereof, without setting out any copy or fuc-simile
of the whole or of any part thereof”—14-15 Vie,,
ch. 100, &, 7, Imp.

Greaves, Crim. L. Consol. Acts, 50, savs on this clause :
“The words directly or indivectly caused to Lo received,
are tuken from the 9 Geo. 4, ¢. 55, 8. 8, and introduced
here in order to prevent any difficulty which might
arise as to a case falling within the words send, deliver
or uiter. The words to any other perfon in the 10 &
11 Vie,, c. 68. s. 1, were advisedly -omitted, in order
that -ordering, sending, delivering, uttering, or causing-
to be received may be included. If, therefore, a person
were to send a letter or wiiting without any addbess by
a person with direction to drop it in the garden of a
house in which several persons lived, or if a person were
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s letter or writing anywhere, these cases
t:og?ipb:u\;?thin this clause. In- truth, this clause makes
the offonce to consist in sending, &t{., any legte.r or
writing which contains a threat to_klll or m?r El tahny

erson whatsoever, and it is wholly immaterial w ether
it be sent, &c., to the person threatened or to adliy oR tz

person. The cases, therefore, of Rex. vs. Pad ff, R.

R. 484; Reg. vs. Burridge, 2M. & Robﬁ 2228, ;ngd.
vs. Jones, 2 C. & K. 3985 1 Den. C. C, R. t,to ud
Reg, vs. Grmwade, 1 Den, C. C R. 30, a.refno fob
considered as authorities on this clause, 80 ztmlra arty
decide that the letter must be sent, &.G" t:l) hle En ﬂa{
tureatened, In every indictment on this an bt ¢s ot
clauses in the other Acts, a count shoulé.lt. ® m.s:hwt
alleging that the defendant 1.:attered the w(;l”mg wi
stating any person to whorm %t Was_uttere . Lon 4 s for

Where the threat charged is to kill or mur zr, s for

the jury to say whether the letter amounts to 3.40 .r 2

to kill or murder.—R. vs. Girdwood, 1 Leach, 142; K.

. 428, ‘
vs.’l‘r:l'[‘l}rle;;:elngi;rgrf o4f the letter, though sealled, is
evidezce of a knowledge of its contents by the p;lsoner,

in certain cases.——R. v8. Girdwood, 1 Leach, 14 ﬂ‘ .

And in the same case, it was held that the offender
mav be tried in the county where the prosra?tio;' tr];:(;
ceived the letter, 1:houghthrak:rmg'rc Balso be tried in]

ing too .

' C"OII']TI};.;:}]:S gisﬁzﬁgc. &RP'562, the follt:‘wing letter
was held to contain a threat to 1:121!11'111311:;‘(:1--~ Ogo;;:::t : |
it bl R

ould not live the w '3
s}?:r:ll;r, and then you shall nap it, vhy banze:;.f I:j:?] E
care, old chap, or you ghall disgorge som haveymhbe(l
gotten gaine, watches and cash, that you
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the widows and fatherless of. Dow’t make light of
this, or I'll make light of you and yours Signed, Cut-
throat.”

Where an indictment contained three counts, each
charging the sending of a different threatening letter,
Byles, J., beld that the prosecutor must elect on which
count he would proceed, though any letter leading up

to or explaining the letter on which the trial proceeded °

would be admissible.—Reg. ve. Ward, 10 Cox, 42,

As to solifary confinement, see sect. 94 of the Pro-
cedure Act of 1869,

And sect. 77, post, as to requiring the offender to
enter into his own recognizances and to find sureties,
in addition to any other suthorized pumshment '

IMPEDING PERSONS ENDEAVOURING TO ESCAP E FROM
WRECES.

Seet. 16.—Whosoever unlawfully and maliciously

prevents or impedes any person, being on board of or -

having quitted any ship or vessel in distress, or wrecked,
stranded or cast on shore, in his endeavour- to save his
life, or unlawfu]]y and - waliciously prevents or impedes

person as in this section ﬁrst aforesa.ld mﬂuﬂty of felony, .

and shall be liable to be imprisoned in the Penitentiary
for life, or for any term not less than two years, or to be
imprisoned in any other gaol or place of confinement for
any term less than two years, with or pvithout hard la-
bour, and with or without solitary confinement.—24-25
Vict., ch. 100, 5. 17, Imp.

Indfcctment --The jurors for Our Lady the Queenupon
their vath present, that before and at the time of the
committing of the felony hereinafter mentipned, to wit,

OD...... a certain ship was stranded and cast on shore,
Q
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and that J; S. on the day and year aforesaid, one A, B.
then endeavouring to save his life from the said vessel so
stranded and cast on shore as aforesaid, feloniously, un-

lawfully -and maliciously did prevent and impede: against
. =, »—Archbold, 680.

_.As to solitary confinement, . see the Procedure Act
of 1869, sect. 94 ; and sect. 51 of the same. Act as to
;o verdict of - common ‘assault in certain cases, upon an
indictment for felony.

See sect. 77, post, as to sureties to keep the peace in
addition to any other punishment in certain cases. By

sect. 19" of 36 Viet., ch..55, an act respecting wreck and
_salvage’ other provisions for the offences here above men-

tioned are.made ;. but by, sect.. 33 of the said Ack, it is
enacted that— Any person committing au offence
against this ‘Act,  which is also an -offence against some
other Act, may be prosecuted, tried, and, if convicted,
,pumahed under e:ther Act ” :

SHOOTING -OR ATTEMPTING TO.. snocrr, WOUNDING, ETC.,
ETC., .ETC., WITH INTENT To DO GRIEVOUS
BODILY HARM.

Sect. 17.—Whosoever unlawfu]ly and malmousl}r

by any means whatsoever, wounds or causes any griev-

ous bodily harm to amy person, or shoots at any per-
‘son, or by “drawing a trigger or in any ‘other ‘manmer
ai:bempts to dlscha;rge any kind of loaded arms at any

erson, with intent in any of the cases aforesaid to maim,
Tdisfigure  or - disable any person; or to do some “other
grievous bodily harm to any person, or with the intent
-to resist or prevent the lawful apprehension or defainer
of any person, is guilty of felony,’ and shall be liable to
be imprisoned in the Penitentiary for life or for any term
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"not legs than two  years, or fo be imprisoned in any
-other gaol or place of ¢onfinement for any term less than
two _years ,with or, without hard labour, and with or
without solitary confinement—24-25 Vict.,.ch. 100, 5. 18,
~Jmp, ‘ _ S .

See section, 18, supra, as fo what constitutes a loaded

-arm within the meaning of this Act.. . - ...

Indictment for wounding with intent fo maim—.. . ...
ew..-That J. 8. on..... .one J.N. feloniously, un-
lawfully and maliciously did wound, with intent in so
doing, him the said J, N. thereby then to maim ; against
... Add count stating ‘‘wilk intent fo disfigure,” and
one “ with intent o disable.” Also one stating with-*“ in-

-tent to do some grievous bodily harm.’—And if mecessary
«one “with intent to prevent (or resist) the Zawful@pjér:eheu:

_sion of "—Archbold, 663.

An indictment charging the act to have been done

“ feloniously, wilfully and maliciously” is. bad, the

~words of the Statute being “ unlawfully and malicious-

1y.”-—R. vs. Ryan, 2 Mood. 15. In practice the.first

.count of the indictuent ig generally for wounding, with

- intent; to, murder, under.sect. 10. These counts -are al-

:Jowed fo be joinedin the; same indictment, . though: the

. punishments of he several offences specified in them are

_different.-—Archbold, 664. :

The word ¢ maliciously” in thissection does not mean
with malice aforethought; for if it did the offence would

. be included under the 13th section. This clausé includes

. every wounding done without lawful excuse, with any

.ofthe intents mentioned in it, for. fronr'the act itself
malice will be inferred.—Archbold 669, R
~-The instrument or means by which the injury was

inflicted. need. not be stated in the indictment, and, if

stated, need not be proved as laid;-——R. vs, Briggs, 1
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" Mood. 818.° And in the same case, it was held that upor

an indictment which charged- s wound to have been in—
flicted by striking with a stick and kicking with the feef,
proof that the-wound was caused either by striking with
a stick or kicking was sufficient, though it was uncertain
'by.' which of the two the injury was inflicted.

As to what is *a wound ” within the Statute, see:
ante remarks under section 10.

In order to convict of the felony, the intent nrust be
proved as laid ; hence the necessity of several Icoun.tS'
charging the offence to have been committed with dif-
ferent integ’@_) If an indictment alleged that the defen-

“dant cut the prosecutor with intent to murder, to dis-

able, and to do some grievous bodily harm, it will not
be supported by proof of an intention to prevent a.awful
apprehension., R. vs. Dulffin, R. & R. 365; R. V.
Boyce, 1 Mood, 29; unless for the purpose of 'eﬂ'ectl.ng'
his escape the defendant also harboured ome of the in-
tents stated in the indictment, R. vs. Gillow, 1 Mofad..
85 ; for where both intents exist, it is immaterial which
is the principal and which the subordinate. Therefore,
where, in order to commit & rape, the defendant G}lt the
private parts of an infant, and thereby did her grievous
bodily harm, it was holden that he was guilty of cutting
with intent to-do her grievous hodily harm notwithstand-
ing his principal object was to commit the rape.—R. vs.
Cox, Russ. & Ry. 362. Soalso, if a person wound an-
other in order to rob him, and thereby inflict grievous.

" bodily harm, he may be convicted on a count charging

him with an intent to do grievous ‘bodily harm.—Arch-
bold, 666. ‘ ' .
An indictment charging the prisoner with wounding:
A, with intent to do him grievous bodily harm, is good,
although it is proved that hg,mistook A for some body
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€lse, and that he intended to wound another person,
—11 Cox, 643; Reg. vs. Stopford.
The . prisoner was indieted for shooting at A with

intent to do him grievous bodily ] harm, He fired a pmtol '

into a group of persons, who had assaulted.and annoyed
him, among whom was A, without aiming at.A, or any
one in particular, but mtendmg generally to do gnevous
bodily harm, and wounded A, Held, on a case reserved,
that he was rightly. convicted.—1864, Reg vs. Fretwell,
Leigh & Cave, 443.

With respect to the intents mentioned in the Statute,
it may be useful to observe that to maim is to i m_]u:e any
part of a man’s body, which may render him, in fighting,
less able to defend himself, or annoy his enemy. To
disfigure, is to do some externa.l injury which may
detract from his personal appearance; and to disable, is
to do something which creates a permanent disability,
fmd not merely temporary injury.— Archbold, 666, 'It
is not necessary that a grievous bodily harm should be
either permanent or dangerous; if it be such as seriously
to interfere with health or comfort, that is sufficient;
and, therefore, where the defendant cut the pnvate
parts of an infant, and the wound was not dangerous
and was small, but bled a good deal, and the jury foun{i
that it was a grievous bodily harm, it was holden that
the conviction was right.—R. vs, Cox, Rus. & Ry. 362.

Where the intent laid is to prevent a lawful apprehen-
sion, it must be shown that the arrest would have been
lawful ; and where the circumstances are not such that
the party must know why he is about to be apprehended,
it must be proved that he was apprised of the intention
to apprehend him.—Archbold, 667

While the defendant was usmg‘threatening language
to a third person, a constable in plain clothes came up
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o6 intetféted.” “Th&" defendanﬁ’ struck - the constable '
with his fist, and there wak 2’ struggle between - them.
The constﬁble went away for aasistance, and was absent
for‘an hour he chdnged his plain clothes for his uniform
and returned to' défendant’s ‘house with ‘three other con-
stables. ‘They forced the door and entered the house.
The defendaut refused to come down, and threatened to
Kill' the first man ‘who came up to take 'him: The con-
stables ran up stairs to take him, and he wounded one
of them in the struggle that took place. Held, upon a
cage réserved, that the apprehension of the prisoner at
the time was unlawful and that he could not be con-
victed of woundmg the constable with mtent to prevent
his lawful apprehenswn —Reg. vs. Marsden, 11 Cox, 90.

Under an indictment for’ a felonious assault with
intent to do grievous bodily harm, a plea of guilty to a
con.uon assault may be received, if the prosecution
consents. -—Reg vs. Roxbury, 12 Cox, 8

Upon an mdxctment for the felony under this clause,
the jury may find‘a verdict of guilty of an attempt to-
commit it—Sect. 49, Procedure Act, 1869.

A verdict of common assault may also be found.—
Sect. 51, Procedure Act, 1869.

And, 1f the prosecutor fail in proving the intent, the
defendant in virtue of the last part of sect. 19 of chap.
20, 32-33 Vict.,. (next section) xaay be convicted of the
mlsdemeanor of unlawfully woundlng, and sentenced un--
der said sbck.~Archbold, 667, . 7

A’n‘d”w”hei‘é thrée are’ mdwted 'for' malicious wounding
with iftent to| do. grievous bodlly harto, -the jury may
convicet bwo of ‘the felony and the ﬂmd of unlawfully
wounding.—Reg. vs. (}unnmgham, Bell C.C. 72,

As to solitary conﬁnement see Procedure Act, 1869,

sect. 94.
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- And’ sect, 77 post, for iadditional’ punishment: in
certain-cases.’ -
' WHAT CONSTITUTES LOADED ARMS,
Sect. 18.—See, anfe, undersect. 13, .
| UNLAWFULLY WOUNDING OR INFLICTING GRIEVOUS
.. BODILY HARM. W

Sect. 19.—— Whosoever unlawfully and maliciously
wounds or inflicts any grievous bodily harm upon any
other person, either with or without any weapon or in-
strument, is guilty of a misdemeanor, and shall be liable
to be imprisoned in the. Penitentiary for any term mot

exceeding three years and not less than two years, or o
be imprisoned in any other gaol or place of confinement

for any term less than two years, with or without hard la- .

bour.—24-25 Viet., ch. 100, 5. 18, Imp.

Sect. 19 continued.—And if upon the trialofany indict-
ment for any felony (except in cases of murder and man-
slaughter) the indictment alleges. that ‘the defendant did
cut, - stab, wound - or -inflict grievous bodily. harm on-.any.
person; and the jury be“satisfied” that; the: defendant is
guilty of the cutting, stabbing’ or wounding, or inflicting.
grievous bodily harm charged in the indictment, but be

not satisfied that the defendant -is'guilty._- of the felony.

charged in such indictment, the jury may acquit of the
felony, and find the defendant guilty of unlawfully cut-
ting, stabbing or wounding, or inflicting grievous bodtly
harm, and such defendant shall be liable.to be imprisoned
in ‘the. Penitentiary for any term not exceeding three
years and not less than two years, or to be imprisoned in
any gaol or place of confinement, other than the Peni-

. tentiary, for any term less thav two years.— 14-15
Vict., ch, 19, s. §, Imp.
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- Indictment for unlawfully wounding.—. . ....one J. N,
unlawfully and maliciously did wound (woeund or inflict
any grievous bodily harm wpon) against the form. ... 4dd
a count charging that the defendant “did inflict grievous
bodily harm upon J. N.’—Archbold, 668.

As to what is a wounding, see anle, rerarks under
sect. 10, ‘ L
 The act must have been done maliciously. Malice
would in most cases be presumed.—3 Burn, 754,
~ See, ante, remarks under sects, 13 and 17.

‘Upon an indictment for assaulting, beating, wounding
and inflicting grievous bodily harm, the prisoner may
be convicted of a common assault.—Reg. vs. Oliver, Bell
C. C. 287.

Upon an indictment charging that the prisoner “un-
lawfully and maliciousty did assault one H. R., and did
then and there unlawfully and maliciously kick and
wound him, the said H. R., and thereby then and there
did unlawfully and maliciously inflict upon the said H. R,
grievous bodily harm, against” ...... the jury may re-
turn a verdict of guilty of a common assault merely.—
Reg. vs. Yeadon, Leigh & Cave, 81.

In Reg. ve. Taylor, 11 Cox,261, the indictment was as
follows. . ... “That Tayloron... .. .unlawfully and ma-
liciously did wound one Thomas .._.._. And the jurors
s that the said Taylor did unlawfully and mali-
ciously inflict grievous bodily harrg upon the said Thomas”
- ... .- Upon thisindictment the jury returned a verdict
of common assault, and upon a case reserved, the convic-
tion was affirmed.” '

In Reg. vs, Cagwell, 11 Cox, 263, a verdict of com-
mon assault was also given upon an indictment contain- ‘



. UNLAWFULLY WOURDING. 251

ing only one count for maliciously and unlawfully in-
flicting . grievous bodlly hm;m, ‘and the conviction was
affirmed, upon & case reserved —

The last part -of the. above” section, the 19th, forms, .

in England, a separate clause of quite & dlﬁ'erent Statute,
14-15 Vict,; ch. 19, sect. 5.

- 1t would apply to an indictment for- robbery with
wounding. See remarks on sect. 42 of the Larceny
Act. '

The words in 4talics are not in the English Act.

The words cutting or stabbing ought to have been left
out. There is no such offence in the whole Statute. Of
course these words are in the Imperial Statute, but at
the time of this enactment, in England, 14-15 Vict,, ch.
19, 8. 5, there was. then there, as there was for us, the
oﬁ"ence of cutting or stabbing. But there i8 no such thing
now, neither in England nor in Canada. Wounding is
now the general term covering all these cases, by our
Act eonceming offences against the person of 1869, ch.
20, as it is in England by the 24-25 Viet., ch. 100.

In Reg: vs. Ward, 12 Cox, 123, the indictment eherged'

a felonious woundmg with intent to do grievous bodily
harm, 'The jury returned a verdict of unlawful wound-
ing, under 14-15 Viet., ch. 19, s, 5,(second part of our 5. 19
ch. 20, supra.) Upon a case reserved it ‘was held that the
words “maliciously and” must be understood to precede the
word unlawfully in this section, and that J;o support the
verdict, the act must have been done maliciously as well
ag unlawfully.

Greaves, in an article on this case, 1 Law Magazine
379, censures severely this ruling. According to him,
a new offence, thaf of unlawful woundm ,was created by
that clause, and the word maliciously has been purposely
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omitted from it. In a preceding’ number of the same
magazine, p. 269, an anonymous vmter, atftacks the
decision in Ward’s case from another point of view.
The:shooting was certainly proved not to have been
intended to strike the prosecutor, but the Court, by
twelve judges against three, found that there was proof
of malice sufficient to support the conviction. On this
appreciation of the facts of the case, this anonymous
writer censures the judgment, at the same time admit-
fing its correctness, so far as the Court held the mali-
ciously ag necessary as the unlawfully under this clause,
though the word maliciously had been dropped in the
Statute. It thus appears that the question js not very
well settled in England, so far,

Why does our Statute allow imprisonment with or
without hard labour, for unlawfully and maliciously
wounding under- sect. 19,—and simple imprisonment
only, without hard labowr, for unlawfully wounding,
found upon -an indictment for feloniously wounding ?

The defendant may be found guilty of the attempt
to commit the misdemeancr, charged upon an indictment
under sect. 19, Procedure Act of 1869, s. 49.

And if, upon the trial of any person for any misdemea-
nor, it appears that the facts given in evidence, while
theyinclude such misdemeanor, amount in lawto a felony,
such person shall not, by reason thereof, be entitled to
be- acqultted of such misdemeanor, (and, the person tried
for such’ Imsdemeanor, if convicted, shall not be liable to
be afterwards prosecuted for felony, on the same facts)
unless the Court before which such trial 1 bad thinks fit,
in its dlscretlon, to dlseharge the Jury from giving any
verdiot upon such’ trial, and to direct such person to be
indicted for felony, in whlch case such person may be
dealt with in all respécts, as if he had not been putupon
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Yiis tria} for siicki iisdefoesxior. ~(Procedure Act:of 1869,
. 8 80) _ : o _

Sée sect. 77, post, 45 to fine" and sureties to keep the
peace, s thi ‘digeretion’of the Courts '

AP ASTING TO CHOKE, BIC., WITH INTENT TO COMIMIT 4NT
INDICTABLE OFFENCE. o

Sect. 20—Whosoever by any means whatsoever at-
tempts to choke, suffocate or strangle any. other ‘person,
or by sny means calctlated to choke, suffocate or stran-
gle, attempts to renderany other personinsensible, ungon-
scious, or incapable of resistance, with intent in any of
such cases théreby to enable himself or any other person
to commit, or with intent in any of such cases thereby to
assist any other person in committing any indictable
offence, is guilty of felody; and shall be liable to be im-
prisoned in the Peniténtiary for life or for any term not
' Jess than two years, or to' be imprisoned in any other
gaol ot place of confinement for any-term less than two
years, with -or without hard labour, and if a male with
or Iwithout’whipping:-—?d:—-"% Vict.; ¢h. 100; 8. 21, aod
26-27 Vict., ch 44, Tope : _

Indictmeiit—="" . . .+ -feloniovsly and nnlawfully did
attemnpt by then (state the means o by any means what-
soever) to-choke, suffocate and strangle one J. N, {choke,
suffocate or strangle any persom, of .- - - ) with intent
theréby then to enable him, the gaid A. B., the monies,
goods, and chattels of the said J. N., from the person of
the said J. N. feloniously and unlawfully to steal, take
and” carfy away, ageinst the O - o eannnn---Add
counts‘varying the statement of the overt acts and of the.
intent,—Archbold, 669,

This clause 18 new, and is directed against those at-

2 .
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tempts at robbery which h

e ; ave been accompani
uo;‘ence to the ffhroat.—Greaves, Cons. Acts %4 ol by
. hg \818-.11.15"? gives the intent “ o commit ’any .@'ndicta
ble offence 5 that i 1 isd \ .
ol ; Is to say, either a misdemeanor or a

See sect, 77 of th :
the ponce e same Act, post, for sureties to keep
In certain cases, a i
' , & verdict of common assanlt m
L) - a b
iven, upon an indictment for this felony.—Pro dy .
~Act of 1869, sect. 51. . e

If a male, for the whippi
ot , .or. e whipping, sge Procedure Act of 1869,

.
JSING CHLOROFORM, EIC., ETC., ETC., TO COMMIT
 INDICTABLE OFFENCES,

. rfi(;t fl.—Whosbgver unlawfully applies or adminis-
édmmi,stér_‘c;usgg to be taken by, or attermpts to apply or
adminiet red to-or atteripts or canses to be administered
o or sf:l_lenfb:-? any person, any chloroform, laudanum, or
M pefying or overpowering drug, matter, or thi,ng
with ;nof}r:t in any of such cases thereby to enable himseli'
er person to commit, or with intent i
: n any of
:l]ch' c?;es thereby to assist any other person in commit{ing
]iailmt 1cta.blfe oﬂ‘z?nce, is guilty of felony, and shall be
o ac; yo;; ebe 1m£;'130ned in the Penitentiary for life, or
ermz not less than two years, or to be impri
. risoned
;I‘l api other gaol or place of conﬁniement for al?y ter{:n
at,ssn 21 an t_\:]{; years, with or without hard labour, and if
male ‘with or without whipping,— i
100, a. 25, g d whipping.—24-25 Viet., ch.
Indictment.—. .. .feloniou .
MR~ . . sly and ualawfully did
a.nfd administer to one J. N. (or cause ) ceftailn 3{*:111’1113?’
roform with i ' s in -
s mtgnt. thereby (mte?_at as in the Iast prece-
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If it be not certain that it was chloroform, or lauda-
num, that was administered, add a count or counts

stating it to be “ a certain stupefying and overpowering
drug and matter to the jurors aforesaid unknown.” Add .

also counts varymg the mtent lf necemary —A:rchbold
670.

As to what constitutes an ¢ adm1mstenng, or attempt—
ing to administer,” see remarks under sects, 10 and 13
ante.

Under the Procedure Act of 1869 sect 51, a verdlct
of common assault iy be given, 11’ the ewdence war-
ra.nts it, y

See also 95, of the sald Procedure Act as to the
whlppmg

And sect. 77, post, as to sureties to keep the peace.

ADMINISTERING POISON, ETC., ETC., ETC., 50 A8 TO
ENDANGER LIFE OR WITII INTENT TO INJURE,
EIC., ETC., ETC.

Sect. 22.—Whosoever untawfully and maliciously ad-
‘ministers to, or causes to be administered to-or taken by
any other person, any poison or other -destructive or
noxious thing, so as thereby to endanger the life of such
"person, or so as thereby:to inflict upon such person
any grievous bodily harm, is guilty of felony, and shall
be liable to be imprisoned in the Penitentiary for any
term not exceeding ten years and not less than two
years, or to be imprisoned in any otfler gac! or place

" of confinement for any term less than two years with or
without hard labour. — 24-25 Viet., ch. 100, s. 23,
Imp.~

Sect. 28.—Whosoever unlawfu]ly and maliciously ad-

ministers to or causes to be administered to or taken by
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any other person,. any :poison- or .other .destructive or
‘noxiousthing, with intent to.injure,.aggrieve, or annoy
such’ persnn,)ls guilty -of a misdemeanor,.and shall  be
liable ‘to: be imprisoned in the Penitentiary-for any term

.not-exceeding three. years, and not less .than -two.years,

or to be 1mpnsoned in any other gaol or place of con-
finement for any term less than two years, with or without
hard labour.—24-25 Vict., chh 100, 8, .24, Tmp,

Sect. 24.~If, upon the trial of any person for any
felony in the last but one precedmg section mentioned,
the jury are not satisfied that such person is. gmlty

thereof, but are satisfied that heis guilty of any mis-

demeanor in the last preceding ® section mentioned,
then, and in every such case, the jury may acquit the
accused of such felony, and find him guilty of such
misdemeanor, and thereupon he shail be: punished in
the same manuer a8 if convicted upon ‘an ‘indictment for
such misdemeanor. ——24—25 Vlct., chap.” 100, s. 25,
Imp. '

Indictment for administering poison.so as to endanger
life.— vuae-- feloniously, unlawfully and maliciously
did administer to one J. N., (or cause. ... e } a
large quantity, to wit, two. d:rachms of a certain deadly
poison - called white arsenic, and thereby then did
endanger the life of- the said J.-N. agaiust. .._.......

.. Add & count stating that the defendant # did cause to

. be taken by J. N. alarge qua.ntlty..--__.”. and if the
 kind of ;poison be. doubtful, add counts, describing it in
. different ,:ways, and also stating it to-be “a certain

destructive  thing, (or @ certain noxious thing) to the
jurors aforesaid unknown.” There should be also a set

- of -counts stating that the defendant thereby ¢ inflicted
upon J. N. grievous bodily harm.”—Archbold, 71.
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. Adminigbering cantharides to a woman with intent to
excite her sexual. passion, in, order to obtain. connexion
with her, is an &dmtmstenng 'with intent to injure,-

-aggrieve or annoy, within the meamng of the Statute.— .

. Reg. vs. Wilkins, Leigh & Cave, 89.

.If -the poison is administered merely with intent to
injure, aggrieve or annoy, which in itself Would ‘merely
amount to a misdemeanor under sect. 23, yet if it does
in fact inflict grievous bodily barm, this amounts to a
felony under section 22.—Tulley vs. Corrie, 10 -Cox,
640. .

.. Bee,. posi, sect 7’7 a8 to ﬁne and sureties to: keep the
;pcace in certain cases.

Under sect. 49 of the Procedu're Act of 1869, the
-,defendant _1nlce1.'ta.1n cases, may be found guilty of the
attempt to commit the offence charged.

NEGLECT TO PROVIDE WITH FOOD, ETC., ETC., WIFE,
" . .CHILD, APPRENTICE, ETC.

~Sect. 25 —-Whosoever being legally liable, either as «
y Imsbcmd pwrent ,guardmn or commzttee, master or
_mlstress, nug‘se or. otkenmse, to _provide for ANy Person &s
“wife, child, ward, lungiic or idiot, apprentice or servant,
anfant or otkemwe, necessary food, clothing or lodging,
wilfully and without lawful excuse, refuses or neglects to
. provide the same, or maliciously does or caunses to be
done any bodily harm to any such apprentice or gervant,
_so that the life of such apprentice or setvant is en-
dangered, or the health of such apprentice or servaut
. has been or is likely to be, permanently injured, is guilty
of a misdemeanor, and sha.Il be liable to be imprisoned
in the Penitentiary for any term not exceeding three
years and not less than two years, or to be imprisoned

258 THE CRIMINAL STATUTE LAW.

in any other gaol or "place of conﬁnement for any term
less than two years, with or without hard labour.—24—
25 Vict., ch, 100, s, 26, Imp. .

" The words in Ttalics are not in the Imperial Statute.
They were in the Bill as infroduced in the House of
Lords, but were struck out by the Commons,—Greaves,
Cons. Acts. 56,

Indictment for not promdmg an apprentwe with necessary
food. .. That J. 8., on....then being the master of J. N.
his apprentice, and then being legally liable to provide
for the said J. N., as his apprentice as aforesaid, neces-
sary food (clotkmg or lodging), unlawfully, Wx]i'ully and

~without lawful excuse did refuse and neglect o provide

the same, so that the life of the said J. N. was thereby
endangered (or the health of the said J. XN, has been or
is likely fo be permanently injured) against the form.. ..
..Add counts varying the statement of the injury sus-
tained.—Archbold, 692.

Prove the apprenticeship; if it was by deed, by pro-
duetion and proof of the execution of the deed, orin
case it be in the possession of the defendant, and there
be no counterpart, by secondary evidence of its contents,
after due notice given to the defendant to produce 1t
The legal liability of the defendant to provide the pro-
secutor with necessary food, clothing or lodging will be
inferred, even if it be not expressly stipulated for, from
the- apprentlceshlp itsef. Prove the wilful refusal or
neglect of the defendant to provide the prosecutor with
necessary food,” &c., as stated in the ‘indictment. Whe-
ther it be necessary to prove that by such neglect, the
prosecutor’s life-was endangered, or his bealth was or
was likely to be permanently injured, depends upon the
construction which is to be put upon the Statute. If
the words “so that ‘the life of such person shall be
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endangered, or, &:::.,” apply to all the preceding matter,
such proof will be necessary;.if only to the branch of
the section which relates to the actual doing of bodily

harm to the apprentice or servant,. such’ proof will be

unnecessary. Until there has been some decision on
the subject, it will be safer to-allege “so that the. life
----0r health. ...” as the case may be, and to be pre-
pared with evidence to sustain it. It would seem indeed
to be the better opinion, that the words ¢ so that, &e.”
override all the preceding matter, otherwise a mere sin-
gle wilful refusal to provide a dinner would be within the
clause, Upon an indictment for unlawfully and malici-
ously assaulting an apprentice or servant, it is clear that
such allegation and proof are necessgry.—Archbold, 692,
An indictment alleged in the first count that the
prisoner unlawfully and wilfully neglected and refused to
provide sufficient food for her infant child five years old,
she being able and having the means to do s0. The
second count charged that the prisoner unlawfully -and
wilfully neglected and refused. to provide her infant
child with necessary food, but there was no allegation
that she had the ability or means to do so. The jury
returned a verdict of guilty, on the ground that if the
prisoner had applied to- the guardians for relief she
wouldhave had it: Held, that neither count was proved,
88 it was not enough that the prisoner could have.ob-
‘tained the food on application to the guardians, andethat
‘it da ‘doubtful whether the second ¢ount is good in law.
‘—Reg. vs. Rugg; 12 Cox, 16. o
It “is to ‘be remarked that the indictment in-that case
was-under the Common law, since, in England, the Sta-
tute corresponding to our s, 25, ch. 20, 32-33 Viet., as
ante, applies only to masters and servantsor apprentices.

- By the common law, an indictment lies for all misde-
R
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meanors of a public nature, Thus ‘it- lies, for a bfeaih of
duty, which is not a mere private Injury, but an 0{1 rta%(;
upo:c:' the moral duties of society ; as ff)r the neg t;cnt o
rovide sufficient food or other necessaries for an 11} tl:t o
Eender years, unable to provide for and take care o'. (; self,
whom the defendant is obliged by duty to provide, so
as thereby to injure 1ts health.—Archbold, 1. -
But the parent must have a ’p1.'e.sent means or 2 ; Jci
to support the child; the possibility of obtfammlf Ny
relief is not sufficient : and by the neglect of suc ¥,

" the child must have suffered a serious injury. An eppor-

i ieving officer of the union, from
ity of applying to a relieving o 1 : .
2112:2{1 E:thxﬁoj;lhg' would have received adequate relief 01:;
' ion, i ient { of her having presen
ication, isnot a sufficient proo P
&P]_C;]:;&_R.’ ve, Chandler, Dears. 453; R. vs. Hogan, 3
xlgzn .27‘7 . R. vs. Philpott, Dears. 143, Dut these an
. ; R,

iti , ute
gimilar cases,are no authorities under our present Statute,

in Canada. o N
" As to fining the offender and requiring him to en
into recognizances and give sureties for keeping the peace

see post, sect. 77,

EXPOSING CHILDREN UNDER TW{O YEARS OF AGE.

Sect, 26.—Whosoever unlawfully abandons or exposes
.anyeehild l;eiﬂg under the age of two years, \There?y thle
| ild i d, or the kealth of such

ife of such child is endangered, > b of such
lélfﬁlg has been or is likely to be permsi'nt?hnltl}; HEUI:;S;) 1.1:15
' y hall be ligble to be -

ity of a misdemeanor, and s e imprl-
gu:\let({ (;n B;;he Penitentiary for any term not ex(,-(.:edulo
:;)n'ee éars and not less than two years, or to be 11.111)1 1:
I ed yin any other gaol or place of cc:mﬁnement for an}.
fz:'lm less than . two years, with or without hard labour

—24-95 Viet,, c¢h. 100, 8. 27, Imp.
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Indictment.—. . . unlawfully &
| ; ... y did abandon and ex
:Wosrtaln child called J. N., then being under tlllle ZXPUE"E;‘
dyea.rs, whereby the life of the said child was gga:l}
gere {or whereby the health of such child was Wi:ly t;

be permanenily injured) against the form. _ -

~ This provision is new. In: order- o sustain
il}lldlc;ment unde_r ity it is only necessarytoto .s:zt:;nthan
the -efenda..nt wilfully abandoned or ex oseé) he 13
mentioned in the_indictment: that the lnr?:hjld e
;:je: t\;vo years of age, and that its life was th:::?; ﬂ;en
o ngered, z_mdl_lf_,;s Fealth had been or then was lik); t
permanently injured.—Archbold, 693, e
A and B were indi.cted' for tha g
.3:};1_9:%)039 a’ c.hild then being uﬁda(fr :l};l:ige g;'i\: e
moshrzry ff:he hlfe of the child was endangered.” Oge&tllnnsj
pothe h:m a qhald five weeks old, and B put the :;hilf;l
info a I an];;er, wrapped up in a shawl, and packed with
¢ tooi > hcqtton wo_ol, and A, with the connivance of
: h,e bOOkine sEIIinper to M, about four or five miles off. to
1o Dok hg office of the railway station there, She th’e o
Ee ar I Famage of the hamper, and told the clerk :s
be ¥ 'y lc:?,re ul of it, and to sond it to G by the next
.time, WS t11|3h ?:iould .lea.ve M in ten minutes from tﬁzt
Whic.h = : sgld nothu:‘g as to the contents of the hamper
whieh ta . ressel:d Mr Carr’s, Northoutgate Gisbro,
ek co ) r; e deh.vered immediately, ” at whicﬁ addr ;
S P:V ;; the .chﬂd (a bastard) was then living. Tiﬂ:
aamper was carried by the ordinary passenger train, and
(olivered at 11;;;i address the same evening. The i:hild
blo o the conductof e wrimmnre oy 21t Miibute
. . ers, n pr
,iavi?’ it was ob‘]ecfse'd for the prisoners thatpﬁ?;zovithese
ence that the life of the child was endangeredasazg

. wereoverrule
that the conviction should be affirmed-—Reg. v8 Falking-

out, stepped over the
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that thiere was no, abandonment and no exposuré of the:

child, within the meaning of the Statute. The objections
d. and the prisoners found guilty: Held,

ham, 11 Cox, 4%5.:~ _ _ :
A wmother of a child under two years of age brought it
and left it outside the father's house (she not living with
her husband, the father of it.) He was inside the house,
and she called out Bill, here’s your child ; T can’t keep
it. Lam gone” The father some time afterwards came
child and went away. Aboutan
hour and a half afterwards, his attention was again called
to the child still lying in the road. His answer was, “it
must bide there for what he Knew, and then the mother
- ought to be taken upfor the murder of it Later on,
the child was found by the police: in the road, cold and
stiff; but; by care, it was restored to animation. Held,
thongh the father had not had
thie actual custody and: possession of the child, yet, as he
was by law bound to provide for it, his allowing- it to

- yemain where he did was an gbandonment and exposure

of the child by him, whereby its life was endangered,
within the Statute.—Reg. vs. White, 12 Cox, 83.
See sect. 77, post, as to fine and surcties to keep the

peace, in certain cases.

on a-case Teserved, that,

'.',qgﬁsme_ BODILY INJORY BY GUNPOWDER, ETC., EXPLOSION,
.. EIC., THROWING. CORROSIVE FLUID OX A PERSON,
- ETQ,, PLACING GUNPOWDER NEAR A

BUILDING WITH INTENT, ETC.

Sech, 27— Whosoever unlawfully and maliciously, by
the explosion of gunpowder-or-other explosive substance,
burns, maims, disfigures, digables or does grievous bodily

-
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Harm to any person is guilty of felony and shall beliable

to be imprisoned in the Penitentiary for life, or for any
term not less than two years, or to be imprisoned in any
other gaol or place of confinement for any term less than
two years, with or without hard labour, and with or

without solitary eonfinement.——24~25 Viet., ch, 100, s..

28, Imp.

Sect. 28.— Whosoever unlawfully and maliciously
eauses any gunpowder or other explosive substance to

explode, or sends or delivers to, or causes to be taken or
received by any person, any explosive substance, or any
other dungerous or noxious thing, or puts or lays at any
place, or casts or throws at or upon, or otherwise applies
to any person, any corrosive fluid, or any destructive or
explosive substance, with intent, in any of the cases
aforesaid, to burn, maim, disfigure or disable any person,
or to do some grievous hodily harm to any person, whe-
ther any bodily harm be effected or not, is guilty of felony,
and shall be liable to be imprisoned in the Penitentiary
for life, or for any term not less than two years, or to be
imprisoned in any other gaol or place of confinement for
any term less than two years, with or without hard

25 Vict,, ch. 100, 8.'29, Imp.

Séct. 29.—Whosoever unlawfully and maliciously
places or throws in, into, upon, againsf or near any
building, ship or vessel any gunpowder, or other explo-
sive substance, with intent to do any bodily injury to
any person, whether or wof any explosion takes place,
and whether or not any bodily injury is effected, is guilty
of felony and shall be liable to be imprisoned in the Pe-
nitentiary for any term not exceeding fourteen years, and
not less than two years, or to be imprisoned in any other
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gaol or place of confinement for any term less than two
years, with or without hard labour, and with or-without
solitary confinement.~24-25 Vict., ch. 100, s 30,
Imp. .

" Indictment for burning by gunpowder—. . . feloniously,
unlawfully and maliciously, by the explosion of a certain
explosive substance, that is to say, gunpowder, one J.
N. didurn ; against the form...... Add counts, vaying
the statement of the injury, according to circumstances.
—Archbold, 673.

Indictment for sending an explosive substance with in-
tent, ele.. ... .-, _feloniously, unlawfully and maliciously
did send (or deliver to, or cause to be taken or received
by) to one J. N. a certain explosive substance and dan-
gerous and noxious thing, to wit, two drachms of fulmi-
nating silver, and ‘two pounds weight of gunpowder,
with 1ntent in so doing him the said J. N. thereby then
to burn (maim, disfigure or disable, or do some grievous
bodily harm) against.......... Add counts varying the
injury and intent.—Archbold, 673.

Tndictment for throwing corrosive fluid, with inient, etc.
............ feloniously, unlawfully and maliciously
did cast and throw upon one J. N. a certain corrosive
fluid, to wit, one pint of oil of vitriol, with intent in so
doing him the said J. N. thereby then to burn........
Add counts varying the injury and the intent. Arehbold,

674,
~ In Reg. vs. Crawford, 1 Den. C. C. 100, the prisoner
was indicted for maliciously throwing upon P. C. certain
destructive matter, to wit, one quart of boiling water, with
intent, etc. .'The prisoner was the wife of P. C., and
when he was asleep, she, under the influence of jealousy,
boiled a quart of water, and poured it over his face and
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into one of his ears, and ran off boasting she had boiled
him in his sleep. . The .injury was very grievous. The
man was for a time deprived of sight, and had frequently -
lost for a time the hearing of oune ear.. The jury having
convicted, upon a case reserved, the Judges held that
the. convietion was right. e
_Tn'R. vs. Murrow, 1 Mood., 456, it was held, - where
the defendant ghrew vitriol in the prosecutor’s -face,
and so wounded him, that this wounding was not the
“ wounding ” meant by the 9 Geo. 4, ch. 31, & 12,
Archbold, 665; but it would now fall under this Sta-
tute.

By section 48, post,  neither the justice of the Peace
acting in and for any district, county, division, city or
place, nor any judge of the sessions of the Peace, nor the
recorder of any city, shall, at any session of the Peace,
or at any adjournment thereof try any person for any
offence under the twenty-seventh, twenty-eighth or

~ twenty-ninth section of this Aet.”

And see section 77, post, as to requiring sureties to
keep the peace, in certain cases.

Upon an indictment for any. felony, the prisoner may
be convicted of an atterapt to commit the same in certain-
cases.—Procedure Act of 1869, sect. 49, and see sect. 94
of the same Act, as to solitary confinement.

SETTING SPRING-GUNS, ETC,, ETC., WITH INTENT, ETC,, ETC.

~ Seect. 30,— Whosoever sets or places, or causes to’be
set or placed, any spring-gun, man-trap or other engine
calculated to destroy human life or inflict grievous bodily
harm, with the intent that the same or whereby the same
may destroy or inflict grievous bodily harm, upon any
trespasser or other person coming in contact therewith,
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is guilty of a misdemeanor, and shall be liable to be im-
prisoned-in.the Penitentiary for any term not exceeding
three years and not less than two years, or to be irpri-
soned in “any other gaol or place of confinement for any
term less than two years, with or without hard-labour;
and whosoever knowingly and wilfully permits any such
gpring-gun, man-trap- or other engine which may have
been set or placed in any place then being in or after-
warlls coming into his possession or occupation by some
other person, to continue so set or placed shall be deem-
ed to have set or placed such gun, trap or engine with
such intent, as aforesaid; provided that nothing in this
section contained shall extend to make it illegal to set or
place any gin or trap such as may have been or may he
usually set or placed with the intent of destroying ver-
min.—24-25 Vict., ch. 100, s, 31, Imp.

. Tlhe Eugl_i_sh Act has fhe followirig additional proviso :
“ Provided also that nothing in this section shall be

~ deemed to make it unlawful to set or place or cause to

be set or placed, or to be continued set or placed from
sunset to sunrise, auy_spﬁng-gun, man-trap or other en-
gine, which shall be set or placed, or caused or conti-
nued to he seb or placed, in a dwelling-house for the pro-
tection thereof.”

The omission of this proviso in our Statute, whether
intentipnal or not, is very important- i

- Fndictment.— . ... ... unlawfully did set and place,
and cansed to be set and placed, in a certain garden
sitnate . . ._.... a certain spring-gun which was then

loaded and charged with gunpowder and divers leaden
shot, with intent that the said spring-gun, so loaded and
woarged as aforesaid; should infliet grievous bodily harm
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upon any trespasser who might come in contact there-
with, against.____.

. Prove that the defendant placed or continued the spring-
gun loaded in a place where persons might come in con-
tact with it ; and if any injury:was in reality occasioned,
state it in the indictment, and prove it ag laid, = The in-
tent can only be inferred from circumstances, as the post-
tion of the gun, the declarations of the defendant, and so
forth; any injury actually done will, of course, be some
evidence of the intent.—Archbold, 675,

A dog-spear'_s'et_ for the purpose of preserving the
game is not within the Statute, if not set with the inten-
tion to do grievous bodily harm to human beings.— 1
Russell, 1052. ' -

* The instrument must be calculated to destroy life of
cause grisvous bodily harm, and proved to be such ; and,
if the prosecutor, while searching for a fow] among some
bushes in the defendsnt’s garden, came in contact with a
wire which caused a loud explosion, whereby he was
knocked down, and slightly injured about the face, it
was held that the case was not within the Statute, as it
was not- proved what was the natave of the engine or
substance which caused the explosion, and it was not
enough that the instrument was one calculated to create
alarm.—1 Russell, 1053,

_ Se__e sect. 77, post, as to fining the offender, and re-
quiring him to enter into recognizances and find sure-
ties for keeping the peace and being of good heha-
viour, |
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PLACING WOOD, ETC., CASTING STONES ON A4 RAILWAY OR
RAILWAY CARRIAGE WITH INTENT, ETC., ENDANGERING
SAFETY OF PASSENGERS BY UNLAWFUL ACT OR WILFUL
NEGLECT.— ‘

Sect. 81.—Whosoever unlawfully and maliciously puts
or throws upon or across any railway.any wood, stone or-
othermatter or thing, or unlawfully and maliciously takes
up, removes or displaces any rail, sleeper or other matter
or thing belonging to any railway, or unlawfully and
maliciously turns, moves, or diverts any point or other
machinery belonging to any railway, or unlawfully and
maliciously makes or shows, hides or removes any
signal or light upon or near to any railway, or unlaw-
fully ¢ or ” maliciously does or causes to be done any
other matter or thing, with intent in any of the cases
aforesaid, to endanger the safety of any person travelling
or being upon such railway, is guilty of felony, and
shall be lisble to be imprisoned in the Penitentiary for
life, or for any term not less than two years, or to be
imprisoned in any other gaol or place*of coniinement
for any term less than two years, with or without hard
labour.—24-25 Viet., ch. 100, 8. 32, Imp.

See, post, under section 39 of the Act concerning mali-
cious injuries to property for form of indictment, with
the necessary change in the statement of the intent.

Sect. 32.~Whosoever unlawfully and maliciously throws,
or causes to fall, or strike at, against, into or upon any
engine, tender, carrisge or truck used upon any railway,

- any wood, stone or other matter or thing, with intent to

injure or endanger the safety of any person being in or
upen such engine, tender, carriage or truck, or m or upon
any other engine, tender, carriage or truck of any train, of
which such first mentioned engine, tender, carriage or
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truck forms part, is guilty of felony, and shall be liable to
be imprisoned in the Penitentiary for life, or for any term:
not less than two years, or to be imprisoned in any other
gaol or place of confinement, for any term less than two
years, with or without hard labour.—24-25 Vict., ch.
100, s. 33 Imp.

SECT 33.—Whosoever, by any unla.wf'ul act, or by any
wilful omission or neglect of duty, endangers or causes
to be endangered the safety of any person conveyed or
being in or upon a trailway, or aids or assists therein, is
guilty of a misdemeanor, and shall be liable to be im-
prisoned in any gaol or place of confinement, other than:
& Penitentiary, for any term less than two years, with or
without hard labour.—24-25 Vict., c¢h. 100, 8. 34, Imp.

In the eighth line of the 31st section the wordor is
erroneously inserted instead of and, making it unlaw-
fully or maliciously, instead of unlawfully and maliciously.
An error of this kind may lead to grave conscquences.

The words ¢f duty in the 33rd section are not in the

English Act. But they are superfluous. In such a case,

a meglect means a neglect of dudy.

See, post, sect. 67, 31 Vie. ch, 12, and sect, 78, 31
Vict. ch. 68, Whlch seem to relate to the same off'ence

Indwtment for endangering by wilful ﬂeglect the safely
of Railway passengers.. ... That J. 8. .unlawfully
did, by a certain wilful omission and negiect of his
duty, that is to say by then wilfully omitting and
neglecting to turn certain points in and upon a certain
railway called....in the parish. ... which points it was
then the duty of him, the said J. 8., to twrn, endanger
the safety of certain persons then conveyed and being in
and upon the said railway, against the form.. . ..

Add counts, varying the statement of defendant’s duty,
etc.—Archbold, 676,
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Prove that it was the duty of the defendant to turn
the pointd; that he wilfully omitted and néglected to
do s0; and that, by reason of such omission and neglect,
the safety of the passengers or other persons conveyed
or being on‘the railway was endangered, (which words
will include not only passengers but officers and servants
of the railwa-y-éompa.ny) —Archbold, 10(: cit.

- In Reg. vs. Holroyd, 2 M. and Rob. 339, it appeared
that large quantities of earth and rubblsh were found
placed across the railway, and the prosecutor’s case was
that this had been done by the defendant wilfully and in
order.to obstruct the use of the railway ; and the defen-
dant’s case was that the earth and rubbish had been ac-
cidentally dropped on the railway: Maule, J,, told th
jury, that if the rubbish had been dropped on the rails
by mere accident, the defendant was not guilty; but
‘it was by no means necessary, in order fto bring the
case within this Act, that the defendant should have
thrown the rubbish on the rails expressly with the view
to upset the train of carriages. Ifthe defendant designedly
placed these substances, having a tendency t¢ produce an
obstruction, not caring whether they actually impeded the
carriages or not, that was a case within the Act.” And on
one of the jury asking what was the meaning of the ferm
“ wilfully 7 used in the Statute, the learned Judge added
‘the should consider the act to have been wilfully done,
if the” defendant intentionally placed the rubbish on
théline, knowing that it was a substence likely to
produce an obstruction; if for instance, he had done so
in order to-throw upon the Company’s officers the ne-
cessary trouble of removing the rubbish.” This deci-
sion may afford a safe guide o the meaning of the term
wilful in this clauge. Greaves, Cons. Acts, 62, on s. 34.
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38 of our Statute).—In the other clauses, the word wil-
fully is now replaced by unlawfully.

On 5. 33 (82 of our Statute,) Greaves says: (Oon_sol.
Acts, 61.) ¢ The introduction of the word. af extends
this-clause to cases' where the missile -fails fo strike any

-engine or carriage. Other words were -introduced to

meet cases where & person throws info or ‘upon one car-

-riage of a train, when he intended to_inure 8 person
being in another:carriage of the same train, :-md similar
cases. In Reg. vs..Court, 6 Cox 202, the prisoner was
indicted for thbrowing & stone against a tender with
intent, to.endanger the safety of persons on the tender,
. and it appeared that. the stone fell on the ’-cender, but
_there was no person on it at the time, and it was held
that the section was limited to something thrown upon
an engine or carriage having some person thereingand
consequently that no offence within the Statute‘ WS
proved, but now, this case would clearly come within

this clause.”

In Reg. ve. Bradford, Bell C. C. 268, it was held thata
railway not yet opened for passengers, but u-aied .onl.y for
the carriage of materials and workmen, is a railway
witbin the Statute. :

In Reg, vs. Bowray, 10 Jurist, 211, 1 Russ!e]l, 1058,
on an indictment for throwing a stone on a railway, so
a8 1o endanger the safety.of passengers, it. was held that

the.intention to. injure is not necessary, if the act was
done. wilfully, and its effect be to endanger the: safety of

o persons ou the railway. -
thifia;not necessary. tgat the defendant ghould have
entertained any feeling of malice againstthe rai.lw?,y.cogl-
pany, or against any person on the train: it is quite

enough to support an indictment underthe Statute, if the
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-act was done - ‘mischievously, and with a view to cause
an obstruction of a train: Reg. vs. Upton, 5 Cox, 298.
Two boys went upon premises of a Railway Company,
and ‘began playing with a heavy cart, which was near
~the line Having started the cart, it ran down an em-
bankment by its own'impetus. Qne boy tried to divert
its course: the other cried to him “ Let it go.” The
cart ran on without pushing until it passed through a
hedge, and a fence of posts and rails, and over & ditch on
to the Railway ; it rested so elose to the Railway lines as
to obstruct any carriages passing upon them. The boys
did not attempt to remove it : Held, that as the first act
of moving the cart was a trespass, and therefore an un-
lawful act, and as the jury fomnd that the natural conse-
quence of it was that the cart ran through the hedge and
80 on to the Railway, the boys might be proferly con-
victed. Reg. vs. Monaghan, 11 Cox, 608,
. See, post, section 77, as to sureties for the peace in
felonies, and fine and sureties for the peace, in misdemea-
nors under this Act, o

—Before taking ‘any proceedings under any of the
ahowe sections, or under seetions 39 or 40 of the act con-
«<erning malicious injuries to property (32-33 Viet., ch.
22) the practitioner should refer to the penal clanses of
the General Raillway Act of 1868, 31 Viet., ch. 68, which
are as follows:

Sect. 72, par. 2.—Every person who, by any means, or
il any manner or way whatsoever, obstruects or inter-
xupts the free use of the Railway, or the carriages,
vessels, engines or other works incidental or relative
thereto, ‘or connected therewith, shall be guilty of a
misdemeanor, and, on conviction thereof, shall be pun-
ished by imprisonment in the Common Gaol of the Dis-
trict or County, where the conviction takes place, for



PLACING WOOD, ET{.,, ON A BAILWAY, 273

any term less than two years, or in the Penitentiary
for a term not to exceed five years, and not less than two
years. '

‘Sect. 72, par. 3.—All persons wilfully and malicious-
ly, and to the prejudice of :the Railway, brea.ki_.ng, throw-
ing down, damaging or destroying the same, or any part
thereof, or any of the buildings, stations, depots, wharves,
vessels, fixtures, machinery or other works or devices
incidental or relative thereto, or connected therewith, or
doing any other wilful hurt or mischief, or wilfully “or”
maliciously obstructmg or mterruptmg the free use of
the Railway, vessels or works, or obstructing, hindering,
or preventmg the carrying on, completing, supporting
and mamtammg the Railway, vessels, or works, shall be
guilty of a misdemeanor, wunless the offence committed
amounts, under some other act or law, to a felony, in which
.case such person shall be guilty of @ felony'; and the Court
by and before whom the person is tried and convicted,
may cause such person to be punished in like manner as
persons guilty of misdemeanor or felony, as the case may
be, are directed to be punished by the laws in force in

Canada.

Sect, 73.—If any person wilfully and maliciously dis-
places or removes any Railway switch or rail of any

Railway, or breaks, down, rips_up, injures or destroys any’

Railway track or Railway bridge or fence of any Railway
or any portion thereof,- or places any obstruction what-
goever on any such rail, or Railway- track, or bridge,
-with intent thereby to injure any person or property
-passing over or along such Railway, or to endanger
human life, such person shall be guilty of a misdemeanor,
and shall be punished by imprisonment, with hard labour,
in the common gaol of the Territorial Division in which
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such offence is:committed ortried, for any period not
exceeding one. year from convietion thereof; and if in
consequence of such act, done with the intent aforesaid,
any person so passing over and along such lewa}r
actua]ly suffers ‘any bodily harm, or if any property
passing over ‘and along. such Railway be injured, such
suffering or injury shall be an aggravation of the offence,
and shall:render the offence & felony, and shall subJect
the offender to punishment by imprisonment in the
Penitentiary for two years, or in any other prison or
place of confinement for any period exceeding one year
and less than two years.

Sect. 74 -enacts that if, in consequence of any act
punishable under sections 78 and 75, any person be
killed, or his life be lost, the offence is manslaughter,
pnmshable by imprisonment in the Penitentiary for any
period not more than ten nor less than four years. As
to this clause, see, anfe, under head “ manslaughter,”

Sect. 75.~-If any person wilfally and maliciously does
or causes to be done, any act whatever, whereby any
building, fence, construction or work of any Railway,
or any engine, machine or structure of any Railway, or
any matter or thing appertaining fo the same is
stopped, obstructed, impaired, weakened, injured or
destroyed, the person so offending shall be guilty of &
misdemeanor, and be punished by imprisonment. with
hard labour not exceeding one year, in the Commeon Gaol
of the Territorial ' Division in- which the offence was

-committed-or has been tried.

I ‘England, sect. 15 of‘the General  Railway Act, 3 &
4 Vict., ck. 97, tontained enactments of the same nature as
the above, but was repealed by the General Repeal Act,
24-25 Vict., ch, 95, passed with the Consolidation of
the Cnmmal Statutes. -Our General Repeal Act, 32-33



PLACING WOOD, BTC., ON A RAILWAY. 275

Viet., ch. 35, makes no mention of the above ‘clauses of
our.Railway Act. ~They then stand unrepealed, and in
full force, according to the third paragraph of section 1
of the said Repeal Act; and in virtue thereof offences
against Railway, &c., are to be tried and punished either
under the said Railway Act, or under chapters ‘20 or 22 of
the 82-33 Vict. Now, there is a wide difference be--

tween these Acts: for instance, if a man removes a rail, -

with intent to endanger human life, by the Railway Act,
he is guilty of misdemeanor, and punishable by impri-

sonment for any period not exceeding one year (sect. 73) ;

by ch. 20, sect. 31, he is guilty of felony, and liable to
Penitentiary forlife ! And this difference between these
Acts is remarkable throughout all the penal clauses of the
Railway Act, when compared with the clauseson the same
subject of chapters 20 and 22 of the 82-33 Vict. Par-
liament should, it is submitted, remedy these anomalies in
the Jlaw, _
Then why not repeal, as to railways, scet. 67 and sect.
168 of 31 Viet.,, eh. 12-~“an Act respecting the public
works of Canada?” They are as follows: o
.Sect. 67..—And whereas, for the better ‘protéction o
life and property, as well on the Public 'Works and Rail-
ways of the Dominion, as on Railways managed by com-
panies in Nova Scotia and New-Brunswick, it is expe-
dient to extend to them the provisions made for' that
purpose as regards Railways managed by companies in
‘Quebec and Ontario, therefore if any officer or servant
of, or any persen employed by .the Department on any
Railway or Public Work being under the control of the
Department, or by any Railway company in Nova Scotia
or New Brunswick, wilfully or negligently contravenes
any by-law, order or regulation of the Department, or

of the Company, or any order in Council, lawfully made:
e .

276 . _THE_CRIMINAL STATUTE LAW.

or in force respecting the Railway or the Public Work on
which he is employed, and of which a copy has been
delivered to kim, or has been posted up or open to his

“inspection in some place where his work or his duties
or. any of them are to be performed, then .if such

contravention causes injury to any property or to any

person, Or -exposes any property or any person to
. the risk of injury, or renders such risk greater than if

would have been without spch contravention, although
no actual injury occurs, such confravention shall be a
misdemeanor, and the person convicted thereof shall,
in the diserction of the court before whom the conviction
is had, and according as such court considers the offence
proved to be more or less grave, or the injury or risk of
injury to person or property to be more or less greaf, be
purished by fine or imprisonment or both, so as no such
fine exceeds four hundred dollars, nor any such imprison-
‘ment the term of five years; and such imprisonment, if
for two years or upwards, shall be in the Penitentiary
for the Province in which the conviction takes place.

Sect. 68.—If such contravention does not cause injury
to any propérty OT Person, NOT eXpose any pyoperty or
person to the risk of injury, nor make such risk greater
than it would have been without such contravention,
then the officer, servant, or other person guilty thereof
shall thereby incur a penalty not exceeding the amount
of thirty days pay, nor less than fifteen days pay of t%le
offender from the Department or Company, in the dis-
cretion of the Justice of the Peace before whom the
conviction is had, and such penalty shall be recoverable
with costs béfdre any one Justice of the Peace having
jurisdiction where the offence has been committed or
where the offender is found, on the oath of one credible
witness, other tha.il_ the informer,
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Sections78 and 79 of-the Railway Act of 1868 31
Vict. ch. 68, should also be repealed. Section 78 is as
follows —--If any officer or servant of, or person employed
by any Railway Company, wilfully or. negligently con-
travenes any By-Law or regulation-of: the Company
lawfully made and in force, or any order or notice of the

- Railway Committee, or of the inspecting engineer or
-engineers, of which a copy has- been delivered to him,
- or has been posted up or open to his inspection in gome
place where his work. or his duties, or any of them are
1o be performed, then if such contraveniion causes injury
to any property or to any person, or exposes any pro-
pperty or any person to the rigk of injury, or renders such
risk greater than it would have been without such con-
“travention, although no actual injury oscurs, such
contravention shall be a misdemeanor, and the person
convicted thereof shall in the discretion of the Court
before whom the convietion is had, and according as
such Court considers the offence proved to be more or
- less grave, or the injury orrisk of injury to person or
property to be more or less great; be punished by fine or
imprisonment, or both, 80 as no such fine exceeds four
-hundred dollars, nor any such imprisonment the term of
five years; and such imprisonment, if for over two years,
-shall be in the Penitentiary.
It is evident that these clauses clash with sect. 33 of
. ¢h, 20, cited ante.
Iu England before the Consolidation Acts of 1861, the
- -Statute law was, for sometime, in the same state as it is
" Just.now for us in- Canada, ‘(two different’ Statutes on
~these offences) and.it may be useful to insert here" “the
remarks then made by Greaves on 14~15 Vict., chap. 19,
sect. 6. - (Lord Campbell's Acts, by Greaves, 42
“It may be well to observe that the 3 & 4 Vict,,
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c. 97, sects. 18 & 14, provided for the punishment
of servants, of railway eompanies, who (inter aliz) wil-
folly or maliciously did any acts, whereby the life or

* limb of any person passing along or being upon the rail-
~'way should or might be injured, or endangered, or the

passage of any engine, carriage or train impeded .or ob-

‘structed. Such persons might either be summarily con-

victed before one justice, or tried at the sessions, but.
the greatest punishment was two years imprisonment
with hard labour. By sect. 15 of the same act, persons
who wilfully did, or caused to be done any thing in
such manner as to obstruct any engine or carrlage using
any railway, or to endanger the safety of persons con-
veyed upon the same, were made guilty of a misdemean-
or, but the greatest punishmgnt was two yecars impri-
sonment with hard labour. . Every one was perfectly
satisfied that these provisions were quite inadequate to
meet many malicious acts, that might be committed in
respect of railway passengers, and therefore this and the
next clause were introduced (31 and 32 ante, of chap. 20,
32-33 Vict. of our Statutes) to provide a fitting punish-
ment for offences of such a serious character.

Although such parts of the clauses of the 3 & 4 Viet.
c. 97,a8 relate to the offences specified in this Act are not
in terms repealed, yet they ought never to he acted
upon; for the offences being made felony and subjected
to so much more severe punishment, all cases falling
within this Act ought to be prosecuted under it, and if
any indictment were preferred under the former Act
when the case fell within this, no doubt the Court would
order the jury to be discharged, and an indictment for
the felony to be preferred,under the 14and 15 Vict.,c. 100,
s. 12 ante p. 16 ; this being just the sort of case to which
that clause is properly applicable. Whether the misde-
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meanor would at common law have merged in the felony
need not now be considered.”
The clause of the Imperial Statute hereinbefore cited

by Greaves, 14-15 Vict., chap. 100, sect. 12, i3 repea-

ted in our Procedure Act of 1869, sect. 50, so that,
what this learned man said for England in' 18561, may
now be applied in Canada, and if any one were to prefer
anindictment for a misdemeanor for any offences respeéct-
ing a railway under the Railway Act of 1568, instead of
under the Act on offences against the person, or on mali-
cious injuries to property, it would be proper—generally
speaking—to discharge the jury and order an indictment
for felony to be preferred.~~Lord Campbell’s Acts, by
Greaves, p. 186, ‘ P .
DRIVERS OF CARRIAGES INJURING PERSQNS.

Sect. 34.—Whosoever, having the charge of any car-
rizgge or vehicle, by wanton or furious driving, or racing,

or.other wilful misconduct, or by wilful neglect, does ot .

causes to be done any badily harm to any person what-
socver, is guilty of a misdemeanor, and shall be liable to
be Imprisoned in any gaol or place of confinement other
than a Penitentiary, for any term less than two years
with or without hard labour.—24-25 Viet., ch. 100, s.
35, Imp.

Indictment.—. .. _ .. being then a coachman, and then
having charge of a certajn carriage and vehicle called an
xmnibus, unlawfully did, by the wanton and furious driving
of the said carriage and vehicle by him the said. _. ... _.
(defendant) cause certain bodily harm to be done to one
J. N. against the form...... —Archhold, 677,

This section includes all carriages and vehicles of every
description, both public and private. Wilful means
voluniary. Greaves, Consol. Acts, 63.
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By sect. 77, post, the Court may in addition to or in
liew of any punishment authorized by this Act fine the-
offender, and require him to enter into his own recog-
nizances and to find sureties, otk or either, for keeping
the peace, and being of good behaviour,

CAUSING BODILY INJURY BY UNLAWFUL ACT, OR
NEGLECT OF DUTY.

Sect, 86.-~Whosoever, by any unlawful act, or by
doing negligently or omitting to do any act, which it is
his duty to do causes grievous bodily injury to any other
person, is guilty of a misdemeanor, and shall be liable to
be imprisoned in any gaol or place of confinement other
than a Penitentiary for any térm less than two years.

This clause is not in the English Act. It is in the
same terms as 8. 33, ante, except that this last one applies
only to passengers by railway endangered by the unlaw-
ful act or neglect, or omission of duty.

See 8. 77, post, as to fining the offender and requiring
him to give sureties for the peace, or both, or either.

An injury resulting from an omission does not subject
the person causing it to punishment, unless such omis-
sion be unlawful. - An omission is deemed unlawful
whensoever it is a breach of some duty imposed by law,
or gives cause to a civil action, 2nd Report Cr. L. Com.
14 May, 1846.

Mr. Starkie, one of the English ,Commissioners, in a
separate report, objected strongly to such an enactment,
and the framers of the Imperial Statutes have thought
proper to leave it out. What reasons can be giveu for
introducing it in Canada ¢

The fact that it forms part of the Criminal laws of the
Colony of Victoria, Australia, (section 24) is not & con-
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clusive proof of the soundness of this e:uactme-nt v‘vhen
we have the weight of Imperial legislation against it.

ASSAULTING A CLERGYMAN IN THE DISCHARGE OF
' HIS DUTY,

Bect. 36.—Whosoever by threats or force unlawfully
obstructs or prevents, or endeavours to _ obstruct or pre-
vent any clergyman or other minisFer in or -fron.1 cele-
brating Divine Service, or otherwise officiating in any:
church, chapel, meeting-house, school-house, or (.}thet
place used for divine worship, or in or from the pe_rfm'm-
ance of his duty in the lawful hurial of t}}e dead in any
churchyard or other burial place, or-strikes, or offexs
any violence to, or upon any civil processfor under the
131';:tence of executing any civil process, ‘z'irrests any
clergyman or other minister who is engaged in or to the
knoxx:ledge of the offender, is about to engage in any of
the rites or duties in this section aforesaid, or who, to Ithe
kuowledge of the offender, is going to perfom tl}e saine,.
or returning from the performance thereof,. is g.ullty of.a.
misdemeanor, and shall be liable to he lmpnsonefl in
any gaol or place of confinement, other th-a.n a Pe.nl]:en;
tiary, for any term less than two years, with or withou
hard labour.-—24-25 Viet., ch. 100, s. 36, Imp. .

The words school-house are not in the Enghs‘f{ Act,
and the words used for divine worship are substituted
for of divine worship. _ _ .

Indictinent  for obstructing a clergyman n the dis-
charge of his duby—. ... unlawfully did by force
(threats or force) obstruct and prevent one J. N, a cler-
gyman, then being the vicar of the‘ parish ‘of ]'3., in the

county of 3L, from celebrating divine service in the pa-
rish church of the said parish (or in the performance of his

i
d

disquiets any assernhl
ship, or for any moral, social or benevolent purpose, by
profane discourse,
making a noise, either within the,
Or 80 near it as to disturb the order or
meeting, may be arrested on view b
present at such meeting or by an
thereto verbally authorized by any Justice of the Peace
present thereat, and detained until he can be brought
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duty in the lawful burial of the dead m the church-yard
of the parish church of the said parish) against the
form, . _. :

Prove that J. N. is a clergyman and viear of the parish
of B., as stated in the indictment ; that the defendawt by
foree obstructed and prevent
divine service in the parish ¢h
in doing so.—Archbold, 673,

Indictment for arresting a clergyman about £ engane in
the performance of divine service

fully did arrest one J. N., aclergyman,
process, whilst he,
aforesaid, was goin

ed him from celebrating
arch, etc., etc., or assisted

upon certain civil
the said J. N., as such clergyman as
g to perform divine service, he the
said (defendant) then well knowing that the said J. N.
was & clergyman, and was so going to perform divine

service as aforesaid ; against the forof, . -Archbold,
678,

As to fining the offender and requiring him to enter

into recognizances and fingd sureties for keeping the neace

and being of good behaviour, see s, 77, post.

DISTURBING CONGREGATIONS MET FOR RELIG
- WORSHIP, &c.
Sect. 37.—Whosoever wil

wors

fully disturbs, interrupts or
age of persons met for religions wor-

by rude or indecent behaviour, or by
place of such meeting
solemnity of the
Y any peace ofticer
y other person present
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before a Justice of the Peace; and such offender shall,
upon conviction thereof before a Justice of the Peace, on
the oath of one or more credible witnesses, forfeit and pay
such sum of money, not exceeding twenty dollars, as the
said Justice may think fit, and costs, within the period
specified for the payment thereof by the convicting Jus-
tice, at the time of the conviction, and in default of pay-
ment, such Justice shall issue his warrant to a constable,
to levy such fine and costs within a time o he specified in

the warrant, and, if no sufficient distress can be found, .

such Justice’shall eommit the offender to the common
gaol of the district,county or place wherein the offence
was committed, for any term not exceeding one month,
unless the fine and costs be sooner paid.

The Imperial Statutes on the subject are the 1 Will. &
M., ch. 18: 52 G. 3, ch. 185, s. 12; 15-16 Viet., chr
36; 23-24 Viet,, ch. 32

The offences against this clause are punishable by sum-
.mary conviction. The clause secins to be based ou ch.
92, 8. 18, C. 8. Canada, and ch. 22, s. 8, C. 8. L. Cana-
da. '1he procedure, in cases under this clause, would be
under the. Summary Conviction Act, ch. 31, 32, 33 Vict.

ASSAULTS OXN OFFICERS, ET(., SAVING WRECK. -

" Sect. 38.—Whosoever assaulis and strikes or wounds
any magistrate; officer or other person whatsoever, law-
fully authorized in or on account of the exercise of his
duty, in or coneerning the preservation of any vessel in
distress, or of”any vessel, goods or effects wrecked,
stranded, or cast on shore, or lying under water, is guilty
of a misdemeanor, and shall be liable to be imprisonéd
in the Penitentiary for any terni not exceeding seven
years, and not less than twe years, or to be imprisoned
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in any other gaol or place of confinement for any term
less than two years, with or without hard labour.—24

‘95 Vict., oh. 100, .37, Imp.

Indictment for assaulting & Magistrate, efc., on account
of the exercise of his duty in preserving wrecks. _ . _ . SR
That, before and at the time of the committing of the
offence hereinafter mentioned, to wit, on.. ... one J.
N., then being a magistrate, was engagoed in the excreise
of hls duty as such magistrate, in 'md concerning the pre-
servation of & certain vessel then wrecked, stranded, and
cast on shore, the said J. N. being then lawfully 'mtnm—
ized thereunto ; and that J. 8, we“ knowing the pre-
mises, on the day and year aforesaid, in and upon the
said J. N. unlawfully did make an assaulf, and him the
said J. N. then unl&wf'ully did stuke Tand wound in and
on account of the exercise of the said duty of him the
said J. N. in and concerning the preservation of the said
vessel so wrecked, stranded, and cast on shore as aforesaid,
against the form.__._.__

Prove that J. N. was a magistrate as stafed in ths
indictreent : that a vessel was wrecked, etc.; that J. N.
was engaged endeavouring to preserve the vessel: that
J. 8. struck and wounded him as stated, and that he did
so on account of his doing his duty in the preservation
of the vessel. This may be proved by the declarations or
acts of the defendant, or by circumstances from whicl
his motive may be inferred.—Archbold, 679,

See sect. 77, post, as to fine and sureties for the peace

" in misdemeanors under this Act.

See sects, 19, 20 and 33 of the 38 Vict., ch. 55, an act
respecting wreck and saleage. '
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ASSAULT WITH INTENT TO COMMIT FELONY, OR ON PEACE.
OFFICERS, ETC,

Sect. 39—Whosoever assaults any person with intent
to commitfelony, or assaults, resists, or wilfully obstructs
any revenue or peace officer in the due execution of his
duty or any person acting in aid of such officer, or as-
saults any person with intent to resist or prevent
the lawful apprehension or detainer of himself, or of any
other person for any offence, is guilty of a misdemeanor,
and shall be liable to be imprisoned in any gaol or place
of confinement other than a Penitentiary for any term.
less than two years with or without hard labour.—24-
25 Viet., ch. 100, s 38, Imp. .

Revenue officers are not included in the corresponding
clause of the English Act, assaults on them being, there,
otherwise provided for.——Greaves, Cons. Acts, 65.

And see 31 Vict., ch. 6, sect. 97 of our Statutes.

Indictment.— ... .. ... in and upon one J. N. unlaw-
fully did make an assault, and him the said J. N. did' beat,
wound and ill-treat with intent him the said J. N. felo-
niously, wilfully and of his malice aforethought to kill
and murder, and other wrongs to the said J. N. then did,
to the great damage of the said J. N., against the form

Add a count for a common assault.—Archbold,

6584,

Every attempt to commit a felony against the person
of an individual without his conscnt involves an assault.
Prove an attempt to commit such a felony, and prove it
to have been done under such circumstances, that had the
attempt suceeeded, the defendant might have been con-

victed of the felony. If you fail proving the intent, but:
prove the assault, the defendant may be convicted of the

common assauit.—Archbold, loc, ¢it.
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INDICTMENT FOR ASSAULTING A PEACE OFFICER IN THE
EXECUTION OF HIS DUTY,

. :'.in and upon one J. N., then being a peace officer
t(.) -wit, a constable (any peace officer in the execution q;’
his duty, or any revenue officer in the execution of his
duty, or any person acting in aid of) and then being in
the due execution of his duty as such constable Ddid
make an assavlt, and him, the said J. N., so being i’n the
exceution of his duty as aforesaid, did then beat Dwound
and ili-treat, and other wrongs to the said J. ’N then
did, to the great damage of the said J. N., against the
form....(Add a count for a common assault.)—Arch-
bold, loc. ¢it: : . =

Prove that J. N. was a peace or revenue officer, as
stated in the indictment, by showing that he had a::ted
as such, '

It is a maxim of law, that  omnig preswmuntur rite ef
solenniler esse acta donse probetur in contrariuin,”. upon
which ground it will be presumed, even in a case of
mun.ier, that & man who has acted in a public capacity
or situation was duly appointed.—R. vs. Verelet, 3
Camp. 432; R. vs. Gordon, 1 Leach, 515; R. vs. Mur-
phy, 8 C. & P. 297; R. vs. Newton, 1 U, & K. 469 ;
Taylor, on evidence, par. 129, 431. Prove that J. N.
was in the due execution of his duty, and the assault. If
you fail in proving that J. N. was a peace officer, or that
he was acting lawfully as such, the defendant may De
convicted of a common assault.

The fact that.the .defendant did not kanow that the
person assaulted was a peace officer, or that he was
acting in the execution of his duty, is no defence.—R.
vs. Forbes, 10 Cox, 362, ' '
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INDICTMERT FOR AN ASSAULT TO PREVENT ARRERT,

....in:and . upon -one J..N. did make an aseault, and
him, the said J. N., did then. beat, wound and ill-treat
with intent in so doing to resist and prevent (vesist or
prevent) the lawful apprehension of . .. (himself or of
any other person) for a certain offence, that is to say
(state the offence gemerally) against the. .. .(count for
common assault, )—Archbold, 685.
1t must be stated and proved that the apprehension
was lawful. See R. vs. Davis, L. & C., 6G4. If this and
the intent be not proved, a verdict of common assault
may be given. " But it must ke remembered that resist-
ance to an illegal arrest is justifiable.
As to fining the offender and requiring him to give
sureties for the peace and good behaviodr., See ssct. 71,
post.

ASSAULT WITH INTENT TO OBSTRUCT THE SALE OF
GRAIN, ETC.

Sect. 40.—Whosoever beats or uses any violence or
threst of violence to any person with intent to deter or
linder him from buying, selling or otherwise disposing of,
any wheat or other grain, flour, meal, malt or potatoes,
or other produce or goods, in any market or other place,
or beats or uses any such violence or threat to any per-
son having the charge or care of any wheat or other grain,
flour, meal, malt or potatoes, whilst on the way to or
from any city, market, town or other place, with intent
to stop the conveyance of the same shall, on conviction
‘thereof, before two Justices of the Peace, be liableto be
imprisoned and kept to hard labour in any gaol or place
of confinement, other than a Penitentiary, for any term
not exceeding three months; provided that no person
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punished for any such offence by virtue of this section
shall be punished for the same offence by virtue of any
other law whatsoever.—24-25 Viet, ch. 100, s. 39,
Imp. ' '

The English Act has the words, or fo compel him to buy,
sell or otherwise dispose of, after the words, or otherwise
disposing of.

Section 80 enacts that all summary proceedings under
tliis clause should be taken under ch. 31, 32-33 Vict.

Be¢ 1 Burn’s Justice, 331, for a form of conviction.

ASSAULT ON SEAMEN, STEVEDORES, SHIP-CARPEN-
TERS, ETC.
Sect. 41,—Whosoever unlawfully and with force hin-

" ders or prevents any seaman, stevedore, ship-carpenter, or

other person wusuelly working at or on Board any ship or
vessel, from working at or exercising his lawful ftrade,
‘business or occupation, or béats or uses any violence to
any such person with intent to hinder or prevent him
from working at or exercising the same, shall, on convie-
tion thereof before two Justices of the Peace, be liable to
be imprisoned and kept to hard labour, in any gaol or
place of confinement other than a Denitentiary for auy
term not exceeding three months ; provided that no per-
son for ~ny such offence by reason of this section shall be
punished for the same offence by any other law whatso-
ever,—24-25 Viet., ch. 100, 5. 40, Imp.

The words in Ttalics are not in the English Act, which,
1in lieu thereof, has the words ¢ keelman or caster.”

The word * punished” is omitted after the words
¢ provided that no person.”

Summary proceedings under this clause are to be taken
as under the last clause.

See 1 Burn’s Justice, 333, for form of conviction.
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ASSATULTS ARISING FROM COMBINATION OR CONSPIRACY.

Sect. 42.—Whosoever, in pursuance of any unlawful
combination or conspiracy to raise the rate of wages, or
of any unlawful combination or conspiracy respect-
ing any trade, business or manufacture, or respect-
ing any person conecerned or employed therein, un-
lawfully assaults any person, or i pursuance of any
such combination or conspiracy, uses any violence or
threat of violence to any person, with a view to hinder
him from working or being employed af such trade,
business or manufacture, is guilty of a misdemeanor, and
shall be liable to be imprisoned in any gaol or place of
confinement, other than a Penitentiary, for any term less
than iwo years, with or without hard labour.—24-25
Viet., ch. 100, 5. 41, Imp., repealed by 34-35 Viet., ch.
32, Imp,

The words in Italics are not in the English Act. They
cover any violence or threat of violenen with a view to
hinder any person from working or being employed at a
trade, business or manufacture, in pursuance of & com-
bination or conspiracy respeciing such trade, business or
manufacture.

Indictment for an assault in pursuance of & conspiracy
fo raise wages.—he jurors for Our Lady the Queen upen

their oath present, that J. 8., J. W, and E. W, on. . _.did

amongst themselves conspire, combine, confederate, and
agree together to raise the rate of wages then usually paid
to workmen and labourersin the art, mystery and business
of cotton spinners ; and that the said.. .. (defendants) in
pursuance of the said conspiracy, on the day and year
aforesaid, in and upon one J. N. unlawfully did make an
assault, and him the said J. N. did then beat, wound and
ill-treat, and other wrongs to the said J. N. did, to the
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great damage of the said J. N., against the form (Add
& count stating that the defendants assaulted J .. N “in
Pursuanqe_cjf a certain conspiracy before then er.Jtered
mtp_ by the said...... (defendants) to raise the rate of
wages of workmen and labourers in the art, mjrstery and
business of cotton-spinners ;” alsoa count for a common
~assault.}— Archbold, 686.
Fora number of workmen to combine to go ina bod
to a maste.r and say that they will leave the works, if h);
docs not discharge two fellow workmen in his empjlc: is
an unlawful combination by threats to foree the rg;e
cutor to limit the description of his workmen. 1ngalsb ;
vs. Auley, 3 E. & E. 516. And a combination to endea)-r-
vour to force workmen to depart from ' their work b
such a threat as that they would be considered as blacksy
and that other workmen would strike against them ali
over London, ig unlawful.—Ex parte Perham, 5 H. &N
30. 8o also is & combination with a Bimi]a; obje:ct tc;
threaten. a workman by saying to him that he must either
leaw.a his master’s employ, or lose the benefit of De-
longing to a particular club and have his name sent
round all over the country.—O'Neil vs. Longmar, 4 B
& S. 476.  An indictment or commitment allegin:g tht‘;
offence to be a conspiracy to force workmen to depart
from their work by threats need not set out the threats
-—Ex parte Perham, supra. -
As to fining the offender, and requiring sureties, in

-certain cases, for the peace and good behaviour, see

sect. 77, post.

) We have now additional enactments (the above clause

is not repealed) on these offences, by the 35 Vict., ch. 31
r

(Ottawa, 1872,) being an Aot to amend the Criminal law

relating to violence, threats and molestation i
_ ; copied on the
English Act, 34-35 Viet., ch. 32, ’ P
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Sect. 1—provides that every person who usea violence

to any person or property, or threatens or intimidateg
any person in such manner as would justify a Justice of
the Peace, on complaint made to him, to bind over the
person 8o threatening or intimidating. to keep the peace,
or molests or obstructs any person in the manner. defined
by this section, shall be guilty of an offence against this
statute, and shall be liable to imprisonment, with or
without hard labour, for a term not exceeding three
months, if these acts are done with a view to coerce such
person—I1st.” Being a master, to dismiss or cease to
-employ any workman, or being a workman, to quit any
employment, or to return work before it is finished.~—2nd.
Being a master, not to offer, or being a workman, not to
accept any employment or work.—3rd, Being a master
or workman to belong to, or not to belong fo, any
temporary or permanent association or combination.—
4th. Being a master or workman, fo pay any fine or
penalty imposed by any tereporary or permanent associa-
‘tion or combination.—5th. Being a master, to alter the
mode of carrying on his business or the number or
-description of any persons employed by him.

Par. 4—of the samesection enacts that, for the purposes
of this Act, a person shall be deemed to molest or obstruct
another person in any of the following cases, that is to

-say:—if he persistently followa such other person about
from place to place :—if he hides away tools, clothes or
other property owned or used by such other person, or
.deprives him of, or hinders him in the use thereof :—if he
‘watches or besets the house or place where such other
person resides or works or carries on business, or hap

pens to be, or the approach to such house or place, or if
with two or more other persons he follows such other

T
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person ifi & di&'(gfﬁerly manner in or through any street or
road.

Par. 5—-declares that nothing in this section shall pre--
vent any person from being lisble under any other Act,

‘{0’ any other punishinent than is provided for any offence
‘by this section ; provided that no person shall be liable

to any punishment for doing or conspiring to do any act,
on the ground that such act restrains or tends fo restrain
the free course of trade, unless such act is one of the acis
hereinbefore specified in this section, and is done with the:
object of coercing as hereinbefore mentioned.

The above "proviso appears to amend and alter, if not
repeal sect. 42, of ch. 20, 32-33 Vict.,, though it is not
given as 80 domg, but sect 5 repeals so much of any
act or law 28 may be inconsistent with this Act.

- Sects. 2, 3, 4, enact that all offences under this Act shall
be prosecuted under the provisions of ch. 31, 82-38 Vict.,

- and provide for the procedure under the Statute

"As above remarked the English Act repealed expressly
sect, 41 of the Act concerning offences against the person,.
24-25 Viet., ¢h. 100. In Reg. va. Bun et al, 12 Cox,
316, it was held that, notwithstanding 34-35 Vict., ch.
32, Imp. (above meniioned) and the Trades Union Act,
34-35 Vict., ch. 31, Imp., an indictment would lie, at
common law, for conspiracy against servants of a Gas
company under contract of service, who, being offended
by the dismissal of a fellow servant, agreed together to
quit the service of their employers, without nofice and in
breach of their contract of service, by reason of which
the Company were seriously impeded in the conduct of
their business, These two Statutes being now incorpo-
rated in our own law, this decision applies fully to this.
country.—Qur Trade Union Act, is the 35 Vict., ch.
30.
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BUMMARY "CONVICTION - FOR COMMON ASSAULTS.

Sect. 43.—Where any person unlawfully assaults or
beats any other person, any Justice of the Peace upon
complaint by or on behalf of the party aggrieved, praying
kim o proceed summarily on the complaint, may hear
and determine such offence, and the offender shall, upon
conviction thereof before him, at the discretion of the
Justice either be committed to any gaol or place of con-
finement other than the Penitentiary, there to be impri-

soned, with or without hard labour, for any term not;

exceeding  two months, or else shall forfeit and pay such
fine as shall appear to such Justice to be meet, not ex-
ceeding the sum of twenty dollars, together with costs
(if ordered) ; and if such fine so awarded, together with
the costs (if ordered)are not paid either immediately after
the conviction or within such period as the said Juatice
shall, at the time of the conviction, appoint, he may com-
mit the offender to any gaol or place of confinement other
than a Penitentiary, there to be imprisoned for any term
not cxceeding two months, unless such fine and costs bhe
sooner paid.~—24-25 Viet., ch. 100,z 42, Imp.

Sect. 44,—If the Justice upon the hearing of any case
of assault or battery upon the merits, where the complaint
was preferred by or on behalf of the party aggrieved,
under the last preceding section, deenis the offence -not
to be proved, or finds the assault or battery to have been
Justified or so trifling as not to merit any punishment,
and -accordingly dismisses the complaint, he shall forth-
with rake out & certificate under hig hand, stating the
fact of‘'such dismissal, and shall deliver such certificate
to the’partyagainst whom the complaint was preferred.
—24-25 Viet,;¢h. 100, 8. 44, Tmp,
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Sect. 45.—If any person against whom any such com-
plaint, as in either of the last two preceding sections
mentioned, has been preferred, by or on behalf of the
party aggrieved, has obtained such certificate, or having
been convicted, has paid the whole amount adjudged to
be paid, or has suffered the imprisonment, or imprison-
ment with hard labour awarded, in every such case he
shall be released from all further or other proceedings,
civil or eriminal, for the same cause.—24-25 Viet., ch.
100, &. 45, Imp,

Sect. 46.—Provided that in case the Justice finds the
assaulf or battery complained of to have léen acecdbmpanied
by an attempt to commit felony, or is of opinion that
the same is, from any other circumstance, a fit subjoct
for prosecution by indictment, he shall abstain from any
adjudisation thereupon, and shall deal with the case in
all respects in the same manner as if he had no authority
finally to hear and determine the same. Provided also
that nothing herein contained shall authorize any Justice
to huar and determine any case of assault or battery, in
which any question shall arise s to the title to any lands,
tenements, hereditaments or any interest thercin or
accruing therefrom, or as to any bankruptey or insolvency
or any execution under the process of any Court of
Justice.—24-25 Viet., ch. 100, s. 46, Imp.

The words praying kim fo proceed summarily on the
complaint in section 43, are not in the English Statute,
There does not seem to exist any other way of interpre-
ting them than {o say that the complainant, by his com-
plaint, must have prayed the Justice to proceed summa-
1ily upon it to authorize him to do so. If there is no
such prayer, the Justice has no jurisdietion to proceed
summarily, and hear and determine the case. He must
then treat the case, as one on an indictable offence, and
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proceed under chap. 30, instead of under chap. 31,32 33
Vict. For, it must notbe forgotten that a common assault
remains an indictable offence. Sect. 1 of chap. 31, 32-
33 Viet. it is true, anthorizes the Justice of the Peace
who receives an information concerning an offence for
which the offender is liable by law to be summarily tried
and punished, to issue his summons and proceed to trial.
But, the defendant, accused of an assault, is not Lable by
law to be eo tried and punished, where by his complaint
or information, his accuser has not prayed the Justice of
the Peace to proceed summarily, and the Justice in such
a case must proceed under chap. 30. He has no power,
no authority o do otherwise.

If he could proceed summarily, without the complain-
ant’s consent and demand, there would be no means for
a party aggrieved, then, to bring a case of assault before
a Jury, if the Justice of the Peace had only to say: “I
will decide this case, and whether you like it or not, it

“will not go before a jury.” He could force the complain-
ant to give his evidence, he could summon the witnesses,
hear the evidence, and give his judgment; and, perhaps:
all this to protect the defendant; because, it must be
remembered that by sect. 45, this judgment would be a
bar to any other proceeding. :

A decision contrary to these views is eited dy Mr.
Clarke, in his treatise of the Criminal Law of Canada. It:
is the case of Reg, vs. Shaw, 23 Upper Canada, Q. B-
616. Itis hard to conceive how a want of jurisdiction:
appearing on the face of the proceedings must be shewm
on affidavit, as Is reported to have been held in that case.
See Paley, on Convictions, 55, 56.

The words by or on behalf, in sect. 4 enable parents
and others to complain on the part of an injured child.
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Sect. 80, post, regulates the procedure in prosecutions
in these clauses.
 Sect. 45, as will be seen, enacts that a conviction or
certificate of dismissal, under ss. 43 and 44, shall be a
bar to any other proceedings, civil or criminal, for the
same cause. Ie the word civil therein not ultrd vires of
the federal Parliament? Does not the Constitutional

- Act give exclusive jurisdiction to the local legislatures

over civil rights

The above provisions do not prevent the prosecutor
from preferring an indictment, if he chooses, in/the first
instance, for it is clear law that a parly assaulted has
several remedies. He may proceed by indictment or by
action, or he may apply for a summary conviction under
the above clauses.—1 Burn’s Justice, 319.

The certificate mentioned in sect. 44 must be given
Jorthwith : that is to say, forthwith upon demand of the
party entitled to it: the magisirate is obliged to deliver
1t, when asked for, and it is immaferial whether the pro-
seeutor was present or not when the certificate is de-
manded.—Hancock vs, Somer, 1 E. & E. 795 ; Costar
vs. Hetherington, 1 E. & 1. 802.

Under sect. 44, the case must have been heard upon
the merits, to authorize the magistrate to grant his certi-
ficate of dismissal. Sect. 42, ch.-91, Cona. Stat. Canada
(repealed Act} had not those words.

As the certificate of dismissal is only to have the effect
of a release from other proceedings when the dizmisgal
takes place by reason of one of the three grounds speci-

fied, it ought therefore to show upon the face of it the

ground upon which it is given, otherwise neither party
can know whether it is a bar or not.—Skuse vs. Davis,
10 A. & E. 635.

If the.charge is before the magistrate on a legal com-
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plaint, and the evidence goes to prove an offence com-
mitted, over which he has:no- jurisdiction fo hear and
Jetermine, aé if, on a complaint of an assault, the evid-
ence go to show that a rape or assault with intent to
commit & felony has been committed, he may, if he dis-
believes the evidence as to the rape or intent, convict 88
t0. the residue of it of an assault.—Wilkinson vs, Dutton,
3B. &S 821; Anon, 1 B. & Ad.882. - . ...

In this lagt case Lord Tenterden held that the magis-
irate had found that the assault was not accompanied by
‘any attempt fo commit felony, and that, quoad hoc, his
Jecision was final.

In Reg. vs. Walker, 2 M. & Rob, 446, Coltman, J.,
‘gave the same interpretation to the clause. .

In Reg. vs. Elrington, 1 B. & 5. 688, it was held that
the magistrate’s certificate of dismissal is a bar o an

indictment for an unlawful sssault oceasioning actual
bodily harm, arising out of the same circumstances.

In R. vs. Stanton, 5 Cox, 324, Erle, J., said that in his
:opinion, a summary conviction before Justices of the
Peace (in England, the law requires two) is a bar to'an
sndictment for a felonious assault, arising out of the same
facts. ' ’ -

But a summary conviction for assault is no bar to a
subsequent indictment for manslaughter, upon the death
.of the man assaulted, consequent upon the same assault.

—Reg. vs. Morris, 10 Cox, 480; Reg, vs. Basset,
Greaves, Cons, Acts, 72.

Where an assault charged in an indictment and that refer-
red to in & certificate of dismissal by & magistrate appear
{0 have been on the same day, it is primd facie evidencd
that they are one and the same assault, and it is incumbent
.on the prosecutor to show that there was a second assault

. .
298 THE ORIMINAL STATUTE LAW.

on the same day if'he alleges that such is the case. The:
d.efen_da.r_u:t._having appeared before the magistrate .the re
cital in“the certificate of the fact of a complaint’ havin"
b.e:e::;- magi; and of summona having been issued is -shﬂig;
g;a:l ;;1 ence of those facts.— Reg. vs. Westley, 11
When- a question of title to lands arises before him
Fhe r.nag.lstrate’q jurisdiction is at an end, and he cannoé‘
inquire into or adjudicate upon an excess of foree or vio-
lence which may be used in the assertion of a title to
lands.—Reg. vs. Pearson, 11 Cox, 493.
See 32-33 Viet., ch. 32, for the trial, under certairi cir-
cumstances, of assaults upon fernales, or upon males not
exceeding fourteen years of age. |

COMM(I)N.' ABBAULT,—ABSAULT QOCCASIONING BODILY HARM.

Sect. 47.~—~Whosoever is convicted upon an indictment:
o-f any assault occasioning actual bodily harm, shall be
Liable to be imprisoned in the Peniten}:iary for, any term
not ex.ceedjng three years and not less than two years, or
to be imprisoned in any other gaol or place of conﬁ,ne—
ment for any term less than two years, with or without
h:a,rd labour ; and whosoever is convicted upoen an in
dl(.:tment for a common assault, shall be liable to be im:
pr:lson.?d in sny gaol or place of confinement other than
:ﬁ tr;]emtenti.:;y, fog any term not exceeding one year,
or without hard —_ Vi
N labour. — 24-25 Vict,, ch. 100,
Indz’ctm_nt Jor an assault occasioning actual bodily harm.
E—-Ndd_- That J. 8. on . . in and upon one
. N. did make an assault, and him the said J. N. did
‘.chen beat, wound and ill-treat, thereby then occasion-
ing to the said J. N. actual bodily harm, and other wrongs
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to the said J. N. then did, to the great damage of the

gaid J. N. against the form....... .—Archbold, 657.
Indictment for a common ass@ult.—.. . coc-uv--- That
C.D.onthe ...... ab . ... in and upon one A. B. an

assault did make, and him the said A. B. then and there
did beat, wound and illtreat, and then and there to him
other wrongs and injuries did, against the form.....-
The defendant may be convicted of a common assault
upon au indictment for occasioning actual bodily haym.—
R. va. Oliver, Bell, 287 ; R. vs. Yeadon, L. & C. 281.

The intent to do bodily harm, or premeditation, is not

necessary to eonviet upon an indictment, under this
soction : thus 8 man who commits an assault the result
of which is to produce bodily harm is liable to be con-
victed under this section, though the jury find that the
bodily harm formed no part of the prisoner’s intention,
and was done without premeditation, under the influence
of passion.—R. vs. Sparrow, Bell 298.
~ An assault is an attempt or offer, with force and vio-
lence, to do a corporal hurt to another, whether from ma-
lice or wantonness ; as by striking at him with or without
a weapon, though the party striking misses his aim ; so
drawing a sword, throwinga bottle or glass, with intent
to wound orstrike, presenting alogded gun or pistol at &
person within the disfance to which the gun or pistol
will carry, or pointing a pitchfork at a person standing
within reach ; holding up one’s fist at him, in a threaten-
ing or insulting manner, or with such other circumstances
as denote at the time an intention, coupled with & pre-
‘sent ability, of using actual violence against his person,
will amount to an assanit.—1 Burn’s Justice 308.
Tt had been said that the presenting a gun or pistol at
a person within the distance to which it will carry, though
in fact not ‘loaded, was an assault, but later authorities
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have held_tl}at‘if 1t be not loaded: it would be no assault
to present it and pull the trigger—1 Burn’s Justice
i . - 3

~ One charged with an assault and battery may be found
guilty of the assault, and yet acquitted of the battery:
?Jt:_tt-'every battery includes an assault; therefore onrzri
?pdlqtment for assault and battery, in which the aséault;
i ill-laid, if the defendant be found guilty of the batf
it is sufficient.—1 Hawk, 110, : e

Mere words will not amount to an assault, though
perhaps they may in some cases serve to explain’ douii—
ful action.—1 Burn’s Justice 309, ’

If a man strike at another, but at such a distance that
]_:le cannot by possibilily touch him, it is no assault. But
if A advances in a threatening attitude with hi.s fists
clenched towards B, with an intention of striking him
“BO {“:hat hie blow would have almost immediately r%:achc&
B, if he had not been stopped by a third person; this
vfrou]d be an assault in point of law, though at the, ar-
txculal]'lz?oment when A was stopped, he was not Eea.r
enough for his ;
moush & 31;9‘ blow to take effect.—Stephen vs. Meyers,

To collect & number of workmen round a

t1:wk up their sleeves and aprors and threaté:f I;ionbl‘::ﬁ
his neck, if he did not go out of the place, through
fear . of.- whom he did go out, amounts to a,n a.ssaﬁi
‘_Ithen_a is the intention and present ability and a threat oi'
violence causing fear.—Read vs. Coker, 18 C. B. 850.
N So ndmg after a person and obliging him to run awa
into & garden to avoid being beaten is an assault—y-
Martin vs. Shoppee, 3 C. & P. 373, ‘

Any man .Wa.ntonly doing an act of which the direct
conszquence 18 that another person is injured commits an
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assault at common law, though a third body is interposed
between the person doing the act and the person injured.
Thus to drive a caxrriage against another carriage in which
a person is sitting, or to throw over a chair on which a
person is sitting, whereby the person in the - carriage or
on the.chair, as the case may be, is injured, is an assault-
So by encoursging a dog to bite, or by wantonly riding
over a person with a hotse, is anassault.—1 Burn’s Justice
309; 1 Russ. 1021,

Where an act is done with the consent of the party it
is not an assault ; for in order to support a charge of
assault, such an assault must be proved as could not be
justified if an action were brought for it, and leave and
licence pleaded ; attempting therefore to have connection
with a girl between the ages of ten and twelve, or under
ten years of age, if done with the giri's consent, is not an
assault. If the girl is between ten and twelve, the indiet-
ment in such & case should be for an attempt to commit
a misdemeanor : if the girl is under ten, the indictment

should be for an attempt to commit a felony.-~1 Russell,

933. 1023 ; Reg. va. Martin, 9 C. & P. 213; Reg. vs.
Meredith, 8 C. & P. 589; Reg. vs. Cockburn; 3 Cox
543 ; Reg. va Mehegan, 7 Cox 145; Reg. vs. Read, 1
" Den. C. C. 877; Reg. vs. Johngton, 10 Cox 114, L. &
Cave 632 ; Reg. vs. Ryland, 11 Cox 101 ; Reg. vs. Guth-
rie, 11 Cox 623. By s. 49 of the Procedure Act of 1869,
the defendant may be convicted of the attempt to com-
mit the offence eharged upon any indictment for any fe-

lony or misdemeanor, if the evidence warrants it, and -

the fact that the girl consented is immaterial, upon an
indietment for an atterapt to commit the felony or the
misdemeanor.—Reg. vs. Beale, 10 Cox, 157.

In Reg. vs. Wollaston, 12 Cox 182, Kelly, C. B, said :
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¢ If anything is done by one being upon the person of
another, to make the act an assault it must be done with-
outb the consent and against the will of the person upon
whom it is done. Mere submissionis not consent, for there
may be submission without consent, and while the feelings
are repugnaunt to the act being done. Mere submission is to-
tally different from consent. Butin the present case; there
was actual participation by both partiesin the act done,
and complete mutuality :” and the defendant was acquitted
astheboys, agedabovefourteen, upon whom he wasacoused
of having indulged in indecent practices, had been willin g
and assenting parties to what was done,

But if resistance be prevented by fraud, it is an assault.
If a man, therefore, have connection with a married wo-
man,under pretence of being her husband, ke is guilty of
an assault.—Reg. vs. Willilams, 8 C. & P. 286; Reg. va.
Saunders, 8 C‘.}ﬁ P. 265.

- In Reg. vs. Mayers, 12 Cox, 311, it was held that if a
man has or attempts to have connection with a woman
while she is asleep, it is no defence that she did not
resist, as she is then incapable of resisting. ‘

In Reg. vs. Lock, 12 Cox 244, upon a case reserved,
it was held, that the definition of anassault that the act must
be against the will of the patiént implies the possession of
an active will on his part, and therefore, the mere submis-
son by a child of tender years (eight years old) to an
indecent assault, without any active sign of dissent, the
child being ignorant of the nature of the assaalt, does not
amount o consent so as to take the offence out of the
operation of ¢riminal law. B i

In Reg. vs. Woodhurst, 12 Cox, 443, on an indictment
for carnal knowledge of a girl above ten years of age:
and under twelve, and also for an assault, it was held on
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the latter count that although consent would be a defence,
consent extorted by terror or induced by the influence
of a person in whose power the girl feels herself, is not
really such consent as will have that effect; following
R. va. Day, 9 C. & P. 722; R. vs, Nicholl, Russ. & Ry.
130; R. vs. Rosinski, 1 Mood 19; R. vs. Case, I Den.
£80.,

An unlawful imprisonment is also an assault; for it is
a wrong done to the person of a man, for which, besides
the private satisfaction given to the individual by action,
the law ‘also demands public vengeance, asit is abfeach
of the King’s Peace, a loss which the State sustains by the
confinement of one of its members, and an infringement
of the good order of society.—4 Blackstone, 518.—It has
beern supposed that every imprisonment includes abattery,
but this doctrine was denied in a recent case, where it
was said by the Court that it was absurd to contend that
every imprisonment included a battery,—1 Russell, 1025.

A battery in the legal acceptation of the word includes
" beating and wounding.—Archbold, 659,—Battery seemeth
to be, when any injury whatsoever, be it ever so small,
is actually done to the person of a man in an angry or
revengeful, or rude, or insolent manner, as by spitting
in his face, or throwing water on him, or violently jost-
ling him outof the way.—1 Hawkin ch. 15,sec. 2.—Forthe
law cannot draw the line between different degrees of vio-
lence, and therefore totally prohibits the first and lowest,
stages of it, every man’s person being sacred and no other
having a right to meddle with it in any the slightest
manner,—1 Russell, 1021.

The touch or hurt must be with a hostile intention, and
therefore, & touch given by a constable’s staff for the pur-

pose of engaging a person’s attention only is not a bat-
tery.—1 Burn, 312.
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‘Whether the -actishall -amount to ,an assault must in
every:case be‘collected from the mtentclon, and if the in-
jury“icommitted were aceidental and undesigned it will
not/amount to a battery,.—1 Russell, 1025. '

-Striking a horse whereon a person is riding and where-
by he is thrown, is'a battery on him, and the rider is jus-
tified in striking a person who wrongfully seizes the reins
of his horse, and in using all the violence necessary to
make him loose hig hold. A wounding is where the vio-
lence is euch that ihe flesh "is opened: a mere scratch
may constitute a wounding.—1 Burn, loc, cit.

The actual bodily harm mentioned in this section
would include any hurt or injury caleulated to interfere
with the health or comfort of the prosecutors; it need
not be an injury of a permanent character, nor need it
amount to what would be considered to be gmeﬂtms bodi-
ly harm.—Archbold, 660.

-Even a mayhem is justifiable if committed iv a party’s
own. defence. But a person struck has merely a right to

_defend himself, and strike a blow in his defence, but he

has no right to revenge himself; and, if, when all the
danger is past, he strikes & blow not necessary, he com-
mits an assault and battery. Aud in no case should the

_battery be more than necessary for self defence.—1

Burnw’s Justice, 312.

/ ~ The mere offer of g person to strike another is suffi-
el

jent to justify the latter’s striking him: he need not

-stay till the other has actually struck him.

A husband may justify a battery in defence of his
wife, & wife in defence of her husband, a parent in de-
fence of his child, a child in defence of his parent, a
master in defence of his servant and.a servant in defence
of his master, but in all these cases the battery must be
such only as was necessary to the defence of the party
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ot hin rulnﬂiou, s I“; \wdbd u'xt}csaivu, it it wero grcn';c'r '

than was necessary for mere defence, the prior offence
will be no justification. Bo a person may lay hands
upon another to prevent him from fighting, or commit-
ting a breach of the peace, using no unnecessary violence.
If a man without authority attempt to- arrest another
illegally, it is a breach of the peace, and any other per-
son may lawfully interfere to prevent it, doing no more
than is necessary for that purpose. '

Churchwardens and private persons are justified i
gently laying their hands on those who disturb the per-
formance of any part of divine service and turning them
out of ¢hurch.—1 Burn’s Justice, 814.

A parent may i a reasonsble manner chastise his
child, or a master his servant, or a schoolmaster his
gcholar, or & gaoler his prisener, and = captain of a ship,
any of the crew who have mutinously or violently mis-
conducted themselves.—1 Burn's Justice, loc, cit.

So might a military officer order a moderate correc-
" tion for disobedience of orders.—1 Burn’s Justice, loc.
cit.

A party may justify ‘a battery by showing that he

committed it in defence of his possession, as for instance,
to remove the prosecutor out of his close or house,—or
to remove a servant, who, at night, is so misconducting
himself a8 to disturb the peace of the household,——or to
remove a person ot of a public house, if the party be
misconducting himself, or to prevent him from_entering
the defendant’s close or house,—to restrain him from tak-
ing or destroying his goods,~—from taking or rescuing
cattle, &c., &c., &c., in his custody upon a distress,— or
to retake personal property impropetly detained or taken
away,— or the like, '

In the case of a trespass in law merely without actual
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force, the owner of the close, or house, &e., &c., &e.,
must first request the frespasser to depart, before he can
justify laying his hands on him for the purpose of remov-

.ing him ; and even if he refuse, he can only justify so

much force as is necessary to remove him, But if the
trespasser use force, then the owner may oppose force to
force ; and in such a case, if he be assaulted or beaten,
he may justify even a wounding or mayhem in self-de-
fence, as above mentioned. In answer to a justification
in defence of his possession; it may be shown that the
battery was excessive, or that the party assaulted, or
some one by whose authority he acted, had a right of
way or other easement over the close, or the like.—1 Burn,
318 ; Archbold, 661. On this part of the subject, 1
Russell, 1028 has the following remarks: ‘It should be
observed with respect to an assault by a man on a party
endeavouring to dispossess him of his land, that where the
injury is a mere breach of a close, in contemplation of

law, the defendant cannot justify a battery without a

request to depart; but it is otherwise where any actual
violence is committed, as it is lawful in such a case to

.oppose force by force; therefore if a person break down

the gate, or come into a close vs et armis, the owner need
not request him to be gone, but may lay hands on him
immediately ; for it i8 but returning violence with vio-
lence. If a person enters another’s house with force and
wviolence, the owner of the house may justify turning him
out, using no more force than is necessary, without a

-previous request to depart; but if tHe person enters

quietly, the other party capnot justify turning him out
without previous request.”

It appears to have been formexly holden that a person
could not be prosecuted upon one indictment for assault-
ing two persons, each assault being a distinet offence ;
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~ but a subsequent decision has established the contrary.—
1 Russell, 1030.

See anfe remarks on sects. 43, 44, 45, 46.

By sect. 77, post, when any person is convicted of any
misdemeanor punishable under this Act, the Court may
in addition to or i licu of any punishment authorized by

this Act fine the offender, and require him to enter into”

his own recognizances, and to find sureties, both or either,
for keeping the peace, and being of good behaviour, and
seots. 78 and 79, post, provide that, when any personis con-
victed on any indictment of any assault, the Court may order
payment by the defendant of the prosecutor’s coste and
enact how such costs shall be levied.

See 32-33 Vict,, ch. 32, for assaults upon any male
child aged not more than fourteen, or upon any female,
not amounting to an assault with intent to commit rape,
and the trial of persons charged thereof in certain cases.
 —24-25 Vict,, ch. 100, s. 43 Imp.

COURT OF QUARTER SESSIONS NOT TOTRY CERTAIN OFFENCES,

Sect. 48.—This section has been noticed, anfe, under
sections 2'7 28 and 29.

RAPE.

Sect. 49 ag amended by 36 Viet.,, ch, 50.—Who-
soever counnits the erime of rape is guilty of fe]rm}, and
shall be liable to suffer death as a felon, or to be impri-
soned in the Penitentiary for life, or for any term not less
than seven years; and v.hosoever assaults any woman

or girl with intent to commit rape is rrullty of a misde-
meanor, abd shall be lable to be imprisoned in the Peni-

tentiary for any term not exceeding seven years, and not
: U

308 ’ THE CRIMINAL STATUTE LAW,.

less than two years, or to be imprisoned in any other
gaol or place of confinement for any term less than two
years, with or without hard labour.—24-25 Vict., ch.
100, sect. 48, Imp.

Sect. 65— Carnal Jenowledge defined. — Wheuever,
upou the trial of auy offence, punishable under this Act,
it is ueef,ssary to prove ulrnal knowledge, it ehall not be

conetltute a carnal knowledge, but the edrnal kuow lulge
shall be deemed complete on proof of uny degree of pene-
tration only.—24-25 Viet., ch. 100, sect. 63, Imp.

Indictment.—__ . __. That A. B, on. ... in the year
...... in and upon one C. D. in the peace of God and
Our Lady the Queen then and there being, violently and
feloniously did make an assault, and her, the said C.D.,
violently and against her will feloniously did ravish and
carnally know ; against the form of the Statute in such
case made and provided, and agaiust the peace of Our
Lady the Qucen, her crown and dignity.—Avebbold,
701,

Not triable at Quarter Sessions; sect. 12, Procedure
Act of 1869,

Rape las been defined to be the having unlawful and

mlml knowledge of a woman, by force, and against her
will. 1 Russell, 904. Against her WAL means w;t}wut her
consent.—1 Russell 906, 908 ; Roscoe, 805.

To constitute the offence there must be a penetration,
or res in re, in order to constitute the ¢ ecarnal know-
ledge” which is 2 necessary part of this offence. Buta
very slight penetratiou is sufficient, though not attended
with the deprivation of the marks of virginity.—1 Russell,
912.

A boy under fourteen years of age is presumed by law
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incapable to commit a rape, and therefore he cannot be
guilty of it, nor of an assault with iutent to commit
it; and me evidence is admissible to show that, in
point of fact, he could commit the offence of rape.—A
Lusband cannot be guilty of a rape upon his wife.—The
offence of rape may be commirted, though the woman at
last yielded to the violence,if such her consent was forced
by fear of death or by duress.

It will not be any excuse that the woman was first
taken with her own couseut if she were afterwards
forced against her will ; nor will it be an excuse that she
consented after the fact, or that she was acommeon strumg-
pet, or the concubine of the ravisher.  Cireumstances of
this Kind, however, though they do not necessarily pre-
vent the offence from amounting to a rape, yet are mate-
rial to he left to the jury, in favour of the party accused
especinlly in doubtful cases, The notion that if the
wowmun conceived it eould not be a rape, because she
must, in such case, have consented, app-ars to be quite
exploded.—1 Russell, 903,

Having' carnal knowledge of a woman by a fraud
which induces her to suppose it is her husband does not
admount to a rape. Reg. vs. Williams, 8 C. & P. 286
Reg. vs. Clarke, Dearsly 397; 1 Russell, 908 ; Reg.
vi. Barrow, 11 Cox, 191,

In this last case, the woman, with her baby in her
arms, was lying in bed between slecping and waking,
and her husband was asleep beside her. She was com-
pletely awakened by a mau having connection with her,
and pushing the buby aside. Almost directly she was
completely awakened, she found the man was not her
husband, and awoke her hushand,  The Court of Crimi-
usl Appeal, composed of Dovill, C, J., and Channell,
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Byles, Blackbura andhLush, J.J., held that a convietion
for a rape upon this evidence could not be sustained.
Sce also Rex vs. Jackson, Russ, & Ry. 487,

Upon the trial of an indictment for rape upoun an idiot
girl, the proper direction to the jury is that if they are
satisfied that the girl was in such a state of idiotcy as fo
be incapable of expressing either consent or disseng, and
that the prisoner had connection with her without her
consent, it is their duty to find him guilly.—Keg. vs.
Darratt, 29 L. T. N. 8 409: 12 Cox, 498, In Reg. vs.
Fletcher, 10 Cox, 248, the law was so given. but the
evidence of non-consent was declared insufficieht.

If a woman is incapable of resisting, it is no defence
that she did not resist. Reg. vs, Fletcher, 8 Cox, 1531 :
Bell C. C. 63; R. vs Camplin, 1 Den. 89, If a man
has or attempts to have commection with a woman while
slie is asleep, it is no defence that she did not resist, as
she is then incapable of resisting. The man can there-
fore be found guilty of a rupe, or of an attempt to com-
mit a rape—Leg. vs, Mayers, 12 Cox C. C, 311.
=t is clear that the party ravished is a competent wit-
ness. But the credibility of her testimony must be left
to the jury, upon the cireumstances of fact which con-
cur with that testimony, Thus if she be of good fame :
if she presently diseovered the offence, and made search
for the offender: if she showed circumstances and sigus
of the injury, whereof many are of that’natere that
women ouly are proper examiners: if the place where
the fact was done were remote from inhabitants or pas-
sengers: if the party accused fled for it: these, and
the like, afe concurring eircumstances, which give greater
probability to her evidence. Butif, on the other hand,
the witness be of el:i_l' fame, and stand uwﬂe\d by
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others: If without being under the control or the influ-
euce of fear, she concealed the injury for any consider-
able timpémz_lﬂ\;cr she Lad the opportunity of complaining:
if the place whire the fact is alleged to have been com-
mitted was near to persons by whom she might probably
have been. heard, and yet she made no outery: if’ she
has given wrong descriptions of the place: these, and
the like circumstances, afford a strong, though not con-

clusive presumption that her testimony is feigned.—l_

Russell, 692,

The charagter of the prosecutrix, as to general chastity,
may be fmpeached by general evidence, as by showing!
her general ]jght character, etc., ete., but evidence of
counection with ather—iTérsons than the piisoner cannot
be received. '

In Reg. vs. Hedgson, Russ. & Ry. 211, the wolnan
in the witness box was asked : Whether she had not be-
fore had connection with other persons, and whether
ghe had not. befure had conneetion with a particular
“person (named.) The Court ruled that she was vot
obliged to answer the question. In the sume case, the
prisoner’s counsel offered a witness o prove that the
woman had been caught in bed about a year hefore this

charge with a young man, The Court ruled that this -

evidence could not be received, These rulings were
subsequently maintained by all the judges,

Although you may cross-examine the prosecutrix as to
particular acts of connéetion with other men ; {and she
nced not answer the question, unless she likes,) you can-
1ot if she deny it, call witnesses to contradict her.—Reg.
vs. Cockeroft, 11 Cox, 410,

On the trial of an indictment for an indecent assoult,
the defence being eonsent on the part of the prosecutﬁx,
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she denied on cross-examination having had intercourse
with a’third person, S. ITeld that S. could not be ex—
amined to coutradict her upon this answer. This rule
applies to cases of rape, attempt to commit a rape, and
indecent assaults in the nature of attempts to commit
rape.—Reg. vs. Holmes and Furness, 12 Cox C. C.
137, :

This decision is by the Court of Criminal Appeal,
composed of five judges, confirming Rex. vs. Hodgson,
and Reg. vs. Cockeroft.  The ease of Reg. vs, Robins, 2
Moo. and Rob. 512, isnow overruled.  Taylor, Evidence,
par- 336,

It 1s true, rape is a most detestable erime, and thew-
Tore ought severely and impartially to be punished with
death, but it must be remembered that it is an accusa-
tion easily to be made and hard to be proved, and harder
to be Qg_ﬁa_rlged'-bqy_the party accused, though never so
innocent.—1 Hale 634. . _

Upon an indictment under the first part of thissection
the jury may find the prisoner guilty of an attempt to
commit a rape.—Reg. vs. Hapgood, 11 Cox, 471 ; Proce-
dure Act of 1869, sect. 49—or may find a verdict of
common assanlt, sect. 51 of the same Act.

Under the second part of the section, for an assault
with intent to commit rape (misdemeanor) the indict-
ment can be as follows:. __.._in and upon one A. B., a
woman, (or girl) unlawfully did make an assawlt, with
intent her, the said A- B., violently and against her will,
feloniously, to ravish and carnally know, agaiust the
form. ... .. .Add a eount for a common assault.—Arch-
bold, 684.

Sce sect. 77, post, for fine and sureties.

If upon trial for this misdemeanor, the felony under
the first part of the section be proved, the defendant is:
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not therefore entitled to an acquittal.—Procedare Act of
18G9, sect..40,

On an indictment for an assault with iutent to commit
a rape, Pateson J., held that the evidence of the prisoner,
having, on a prior occasion, taken liberties with the
prosecutrix, was not reccivable to show the prisoner’s
intem; also, that in order fo convict of assault with
intent to commit rape, the jury must be satisfied nof
only that the prisoner intended to gratify his passion on
the person of the prosecutrix, but that he intended to do
so at all events, and netwithstanding any resistance on
her part.—R. vs. Loyd, 7 Car. & P. 318.

PROCURING THE DEFILEMENT OF A WOMAN OR GIRL
UXDER TWENTY-ONE YEARS OF AGE.

Seect. 50. Whosoever by false pretences, fulse repre-
sentations, or other fraudulent means, procures any
woman or girl under the age of twenty-one years, to
have illicit carnal connection with any man other than
the procurer, is guilty of a misdemeanor, and shall be
liable to be imprisoned in any gaol or place of confine-
ment, other than the penitentiary, for any term less
than two years, with ov witwout hard Iabour.  24-25
Vie., ¢h. 100, sect. 49, Imp. R

Dndictment. ... .That J. 8. on the fivst day of June,
in the yewr of our Lord_...by fulsely pretending and
representing unto one A. B., that. . _(lere set out the
Jalse pretences or representations) did procure the said

A. B. to have illicit earnal connection with a certain

man named. .. .(or fo the jurors aforcsaid unknown)
she, the said A. B., at the time of such procurement,
being then a woman (or girl} under the age of iwenty-

one years, to wit, of the age of._..whercas in truth.
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and in fact (negative the pretences or representations)
against. ..., Archbold, 707.

The pretences and representations made by the defen-
dant must be proved, as well as their falsehood. Also, that
by means of these fulse pretences or representations, the
defendant induced the woman, or girl, to have carnal
connection with the man named in the indictment, and

~that she was then under twenty-one, A boy must

not be under fourteen years of age to be indictable under
this clause.—See section 77, post, as to fine and surctics.—
On the trial of an indictinent under this section, the
prisoner may be convicted of an attempt to commit the
offence, under sect. 49 of the Procedure Act of 1569, ~

CARNALLY ABUSING CHILDREX UNDER TEN YEARS OF AGE.

Sect. 61. Whosoever unlawfully and carnally knows
and abuses any girl under the age of ten years, is guilty
of felony, and shall suffer death as a felon.—24-25 Vic.,
ch. 100, sect. 50, Imp.

Indictment. . ...1n and upen one A, N,, a girl under
the age of ten years, to wit, of the age of niue years,
feloniously did make an assault, and her, the said AL N,
then and therce feloniousty did unlawfully and carnally
koow and a’ use, against the form. . ..  Archbold, 708.

Not triable at Quarter Sessions; scet. 12, Procedure
Act of 1869, '

Sect. 77, post, does mot apply to this clause, as the
crime provided for is a eapital felony.

- 'The evidence is the same as in rape, with the excep-
tion that the consent or non-consent of the girl is
immater'ial.—A_l'chbold, L

Upon the trial of an indictment under this clause, the
jury may, under sect. 51 of the Procedure Act of 18G9
find the defendant guilty of a common assault, incertuin
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cases. But no such verdict can be returned, if the girl
assented. Reg. vs. Read, 1-Den. 877.

Under sect. 49 of the Procedure Act of 18G9, the
defendant may be convicted of in attempt to commit
the offence charged, if the evidence warrants it A boy
under fourteen years of age cannot be convicted of this
offence, uor of the attempt to commit it.—1 Russell
931.

CARNALLY ABUSING A GIRL ABOVE TEN AND UNDER
TWELVE YEARS OF AGE.

Sect, 52.—Whosocver unlawfully and carnally knows
“and abuses any gitl being above the age of ten years and
under the age of twelve years is guilty of a misdemeanor,
and shall be liuble to e imprisoned in the Penitentiary
for any term not exceeding seven years and not less than
two years, or to be imprisoned in any other gaol or place
of confinement for any term less than two years, with or
without hard labour.—24-25 Viet., &h. 100, s. 51, Imp.
Indictment. — ... in and upon one A. N, a girl
above the age of ten years and under the age of twelve
years, to wit, of the age of eleven years, unlawfully did
make an assanlt, and her the said A. N. did then unlaw-
fully and cclrmlly kuow and abuse, afralnst the form...

—Archbold, 709.

Same evidence as in rape; but it will be no defence
that the girl consented.

Remarks under preceding section are apphcable here;
but section 77. post, of this same Act applies.

An indictment charged that G in and upon D, a girl
above the age of ten, and under the age of twelve, unlaw-
fully did make an assault, and her, the said D, did then
unlawfully and carnally know and abuse.  Held by the

Court of Criminal Appeal, that the indictment wutamul.
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two charges, one of common assault, and the other of
the statutable misdemeanor (under this section), and
that the prisoner might be convicted of a common assanlt
upon it, as no consent on the part of the girl had been
proved.—Reg. vs. Guthrie, 11 Cox, 522.

On an indictment for carnal knowledge of a girl ahove
ten years of age and under twelve, and also for an assanlt
Held, Lush, J., on the count for assaunlt, that “although
consent would be a defence, consent extorted by terror
or induced by the influence of a person in ‘whosg power
she feels herself, is not really such consent as will have
that effect. —Reg. vs. Woodhurst, 12 Cox, 443 ; Reg. vs
Lock, 12 Cox 244.

Upon an indictment for unlawfully assaulting and
having carnal knowledge of a girl between ten and twelve
years of age, the prisoner may be convicted of the attempt
to commit that offence.—Court of Criminal Appes], 11
Cox, 101 ; Reg. vs. Ryland.

The punishment would then be under scetion 53.

If the girl has consented, there can be no verdict of as-
sault.—Reg. vs. Johnston, 1 Leigh & Cave 632; 1 Russell
934; Reg. vs. Cockburn,3 Cox C. C. 543. Reg. vs. Mar-
tin, 2 Moo. C. C. 123. Reg. vs. Wollaston, 12 Cox,
180.

Bur there is a difference between consent and submis-
ston,—1 Russell, 934 ; Reg. vs. Lock, 12 Cox 244.

-

H upon an indictment for having a carnal knowledge
of a girl between ten and twelve years of age, it appear
that in fact the girl was under ten, the indictment can-
not be amended to make it agree guoad koe with the
proof, and, notwithstanding sect. 50 of the Procedure
Act of 1869, the prisoncr must be acquitted.—1 Russell
935.—Reg. vs. Shott, 3 C & K. 206. .
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INDECENT ASSAULT ON FEMALES. ATTEMPT TO ABUSE
GIRL UNDER _TWEINE._

Sect. 53.—Whosoever shall be conthed of’ any in-
decent assault upon any female, orof any at’tempt to have
carnal knowledge of any girl under twelve years«of age,
shall be liable to be imprisoned in any gaol or place of
confinement, other than a Penitentiary, for any term less
than two years, with or without hard labour, and with
or withbut whipping.—24-25 Viet., ch. 100, 8. 52, Imp.
—Misdemeanor.

Indactment-—-—.' ...0One A. D. unlawfully and indecently .

did assault and her, the said A. D)., did then beat, wonnd
and 1]l-t1eat, and other wrongs to thc saiid A, D, did, to
the great dumage of the suid A. ID.; aguinst the form. ...
.- Archbold 710.

No indictment can be preferred for any indecent
assault, unless ome or other of the preliminary steps
-required by sect. 28 of the Procedure Act of S69 has
been taken, :
+ As to fining the offender, and requiring suletms, see
section 77, post.

As to thé’ whlpping, sec sect. 95 of the Procedure
Act of 1869. The consent is immaterial upon an indict-
ment for the attempt to have carnal knowledge of a girl
under twelve, but upon an indietment for indecent
assault, if the girl, although under twelve, conseuted,
the prisoner must be acquitted, as there can be no
‘assault on a person consenting. See anfe cases under
- sections 49 and 52, and Reg. vs. Holmes & Furness, 12
Cox, 137.

4

a
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ABDUQTION OF A WOMAN FROM MOTIVES OF LUCRT.

Sect. 54&.—Where any woman of any age has any in
terest,. Whether legal or cquitable, present or future,
absolutb, conditional or contingent, in any real or
pel sonal estate, or is o presumprive Leiress or co-heiress
or pregumptive next of kin, or one of the presumptive
next of kin to any one lmvmg such interest, whosocver,
from miotivés of luere, takes away or detains such woman
egainst her will with iutent to snary or carnally knows
her, or to cause her to he married or carnully kuown by
any other person; and whoseever fraudalently allures,
takes away or defains such wonan, heing under the sue -
of twenty-one years, out of the possession and agoinsg
the will of her father and mother or of any other ﬁm'.sun
having the lawful care or eharge of her, with intent to
marry or carnally know her or to cause her to be married
or carnally known by any other person, is guilty of
felony, und shall be liable to be imprisoned in the Peni-
tentiary for any term not exceeding fourteen yeurs and
not less than two years, or to be imprisoned in any other
gaol or place of confinement for any term less than two
years, with or without hard labour; and whesoever is
convicted of any offence against this section shall be in-
capable of taking any estate or interest, legal or
equitable, in any real or personal property of such
woman, or in which she has any such interest, or which
shall eome to her as such heiress, co-heiress or next of
kin as aforesaid ; and if any such marriage as aforesaid
shall have tsken place, such property shall, upon such
conviction, be settled in such manner as the Court of
Chaneery in Ontario, the Supreme Court in Nova Scotia
or New Brunswick, or the Superior Court in Quebec,
shall appoint, upon any information ot the suit of the
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Attorney-General for the Province in which the pro-
perty is sifuate.—24-25 Viet,, ch. 100, s 53, Imp.

It is not necessarv that an actual marriage or defile-
ment should take place. Under the first part of this see-
tion, the taking or detaining must be from motives of lucre
and against the will of the woman, coupled with an in-
tent to marry or carmally know her or cause her to
be married or carnally known by another person.

Indictment under first part of this scction.—. .. . _ _ felo-
xmmdx and from motives of lucre dild tuke away and
Getain (“ take away oR detain”) one A. N. against her
will, she, the said A. N, then having a certain present
and absolute interest in certain real estate (uny inferest,
whether legal or cquitable, present or future, absolute, condi-
tional or contingent in any real or personal ertate) with in-
tent her, the said A. N., to marry (or carnally know her,
or cause her o be married or carnally known by. . . ) against
the form. ... ... Add a count stating g;enera]]y the
nature of some part of the property, and if the intent be
doubtful, 2dd counts varying the intent.—Archbold, 699,
The value of the property should be stated. See another
form, in Chitty, C. L. 8rd V., 818.

Indictment under the second part of this section.—. . ..
- feloniously and frandulently allured “(fook away or
detained) one A. B. out of the possession and against the
will of C. D., her father, she, the said A. B., then being
under the age of twenty-one years, and having a certain
present interest in ... with intent, her, the said A, B,
to marry (or carnally know, or cause to be married or, cfc.,
etc., ete.,) contrary to the Statnte, ete., ete., ete. (Add
counts, if necessary, varying the statements as to the
propetty, possession, or intents.)
Under the second part of the section, the offence con- -
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sists in the fraudulent allnrement of a woman under
twenty-one out of the possession of or against the will of
her parent or guardian, coupled with an intent to marry
or carnally keow her, or cause her to be married or car-
nally known by another person, but, for this offertce, no
motives of lucre are mentioned, nor should it have been
committed against the will of the woman, though she
must be an heiress, or such & woman as deseribed in the
first Jines of this section. .

The taking under the first part of this section must be
against the will of the woman ; but it would seem that,
although it be with her will, yet, if that be obtained by
frand practlsed upon her, the cise will be within the
Act; for she cannot whilst under the influence of fraud
be conmdered to be a free agent.—R. vs. Wakeﬁeld Lan-
caster Assizes, 1827.

If the woman be taken away in the first instance with
her own consent, but afterwards refuse to continue with
the offender, the offence is complete, because if she so
refuse, she may from that time as properly be said to be
taken against her will as if she had never given her con-
sent at all, for, till the foree wus put upon her, she was
in her own power.—1 Burn’s Justice 8.

Moreover the defaining against her will is by itsclf an
offence,

It seems, also, it is not material whether a woman so
taken contrary to her will at last consents thereto or not,
for if she were in force at thetime, the offence is complete
at the time of the taking, and the offender is not to escape
from the provisions of the Statute by having prevailed
over the weakness of the woman by such means. —an. cit,

The second part of this section expressly contem-
plates the case of a girl, under twenty one, whose co-
operation has been obtained by influence over her-mind,
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and who lLas been taken out of the possession of hier pa-
rent or guardian by means of a fraud practised upon
them and against their will, or by force, aguinst their
will, but with her consent. If a girl, under twenty-oue,
js taken away or detained against her own will, or Ler
consent is obtained through fear, that case would be
within the first part of this section,

The woman, though married, may be a witness agaiust
the offender —Archbold 700.

“ If therefore,” says Taylor, on Evidence, No. 1226, “a
‘ man be indicted for the forcible abduction of a woman
“ with intent to marry her, she is clearly a compe-
 tent witness against him, if the force were continning
# against her till the marriage. Of this last fact also she is
 a competent witness, aud the hetter opinion seeins to be
¢ that she is still competent, notwithstanding her subse-

¢ quent assent to the marriage and her voluntary cola- -

 bitation : for otherwise, the offender would take advan-
“ tage of his own wrong.” — Also, 1 Russ. 709.

- The last part of the clause relating to the property
of the woman married as aforesaid, seems unconstitu-
tional ; the Local Legislatures have exclusive jurisdiction
in the matter.

Under sect. 77, post, the Cowrt may require sureties to
keep the peace in addition to the punishment,

Under sect, 49 of the Procedure Act of 1869, the
prisouer charged with the felony aforesaid may be found
guilty of an attempt to commit the same, which is a mis-
demeanor at common law, Roscoe 283, and punishable
by fine, or imprisonment, or both,—Archbold 174.—The
Court may also, in misdemeanors, require the defendant
to find sureties to keep the peace aud be of good beha-
viour, at common law, and may order him to be impri-
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soned until such security is found.—Reg. vs, Duun, 12 Q.
B. 1026.—Greaves, Cons, Acts, 7

Under sect. 51 of the Proccdure Act of 15869, the
prisoner may be acquitted of the felony, and found guilty
of an assault, if the evidenee warrants such finding.

ABDUCTION OF ANY TWOMAN.

Sect. 55.—Whosoever by force takes away or detains
agatnst her will any woman of any age, with intent to

- marryor carnally know her, or to cause her to be married

or carnally known by any other person, is guilty of felony,
and shall be liable to be imprisoned in the Penitentinry
for any term not exeeeding fourteen years and not less
than two yeats, or to be imprisoned in any other gaol or
place of confinement for any term less than two years,
with or without hard labour.—24-25 Vict., ch. 100, s.
54, Imp. '

The observations npon the last section will apply for
the most part to this, which provides a very proper pro-
tection to women who happen to have neither any
present nor future interest in any property.— Greaves,
Consol. Acts, 80.

It may be that mannal force may not in all cascs be
necessary, and, that though no actual force was used, yet,
if the taking away was accomplished under the fear and
apprehension of a present Gmmediate threatened injury,
depriving the woman of freedom of action, the Statute
would be satisfied.—1 Burr's Justice 9.

Tndictment.—_ _ . __ . felonionsly and by force did take
away {or detain) one A B. against her will, with intent
her, the said A. B., to marry ... {or ..__.. )} against
the form of the Statute. . . .If the intent is doubtful, add
a count stating it to be to “ carnally know,” or to «cause
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her to be married o one N. 8., or to some persons.to the
jurors unknown, or to cause her to be camnally known
by, &o., &c., &e. 1 Burn’s Justice, 12. _

A verdiet for assault or for an attempt to commit the
offence charged, may be given, and sureties for the peace

may be required by the Com't a8 under the next prece:
ding section.

~ABDUCTION OF GIRLE UNDER SIXTEEN.

Sect. 56.—Whosoever unlawfully takes or causes to be
taken any unmarried girl being under the age of sixteen
years out of the possession and against the will of her
father or mother or of any other person having the lawful
care or charge of her, is'guilty of a misdemeanor, and
shall be liable to be imprisoned in any gaol o place of
confinement, other than a Penitentiary, for any term
less than two years, with or without hard labour.—24-25
Vict., ¢h. 100, s. 55, Tmp.

The intent to marry, or carnally know is not an ingre-

“dient of this offence.. The only intent which is material
is the intent to deprive the parent or legal guardian of
the possession of the child.—Roscoe, 248. No motives
of lucre are necessary, A woman may be guﬂty of this
offence.,

Tt is immaterial whether the g1r1 consents or not, and
the taking need not be by force, actual or constructive,
Reg. vs. Mankletow, 1 Russell 954 ; Dearsly, 159—
‘Where a parent countenances the loose conduct
of the girl, the jury may infer that the taking is not
against the parent's will. Tgnorance of the girl's age is
no defence.—1 Russell 962, —It is not necessary that the
taking away should be for a permanency : it is sufficient
if for the temporary keeping of the girl.—Reg. vs Tim-

mins, Bell C. C. 276.
v
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To pick up a girl in the streets and take her away is
not to take her out of the possession of any one, The
prisouer met a girl under sixteen years of age in a street,,
and induced her to go with him to a place at somie dis-
tance, where he seduced her and detained her for some
hours. He then took her back to where he met her
and she returned home to her father. In the absence of
any evidence that the prisoner knew, or had reason for -
knowing, or that he believed that the girl was under the
care of her father at the time, keld by the Court of Cri-
minal Appeal that a conviction under this section could
not be sustained.—Reg. vs. Hibbert. 11 Cox C. C. 246,

One who takes an unmarried girl under the age of six-
teen years out of the possession and against the will of
her father or mother is guilty of this offence, although
he may not have had any bad motive in taking her awuy,
nor means of ascertaining her age, and although she was
willing to go.—Reg. vs. Booth, 12 Cox C. C. 231. The
defence in this case was that the prisoner, actuated by
religious and philanthropic motives, had taken the girl
from her parents in order to save her from seclusion in a
chvent. He wae found guilty and sentenced.

A girl who is away from her home is still in the cus-
tody or poesession of her father, if she intends to return ;
it is not necessary to prove that the prisoner knew the
girl to be under sixteen; the fact of the girl being a
congenting party cannot absolve the prisoner from the

. charge of abduction ; this section is for the protection of’

parents.— Willes, J., Reg. vs. Mycock. 12 Cox C, C. 28,

Indictment—. . . .unlawfully did take (or cause fo be
taken) one A. B. out of the possession and against the
will of E. F., her father, she, the said A. B., being then
an unmarried girl, and under the age of sixteen years,
to wit, of the age of. . . _against the form, &e., (if ncees-
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sary add a count stating E. F. to be a person having
the lawful care and charge of the said A. B., or that the
defendant unlawfully did cause to be taken one ....)
—Archbold, 700

Ag to fining the offender, and requiring him to give
sureties for good behaviour, see sect. 77, post,

As to verdict for an attempt to commit this offence,
on a prosecution for the offence itself, as above, under

secti_on 54,

BTEALING CHILDREN LES3 THAN FOURTEEN YEARS OF AGE.

Sect. 57— Whosoever unlawfully, either by force or
fraud, leads, or takes away, or decoys, or entices away,
or detains any child under the age of fourteen years,
with intent to deprive any parent, guardian or other
person having the lawful care or charge of such child
of the possession of such child, or with intent
te steal any article upon or about the person of
guch child, to whomsoever such article may belong,
and whosoever, with any such intent, receives or har-
bours any such echild, knowing the same to have
been by force or fraud, led, taken, decoyed, enticed
away or detained, as in this section before mentioned, is
guilty of felony, and shall be liable to be imprisoned in
the Penitentiary for any term not exceeding seven years,
and not less than two years, or to be imprisoned in any
other gaol or place of confinement for any term less than
two years, with or without hard labour; Provided that
no person who has claimed any right to the possession
of such child, or ig the mother, or has claimed to be the
father of an illegitimate child, shall be liable to be pro-
secuted by virtue hereof on account of the getting
possession of sueh child, or taking such child out of the
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possession of any person having the lawful charge

thercof.—24-25 Viet., ch. 100, sect. 56, Imp.
-Indictment— . . . feloniously and unlawfully did by

force (or fraud) leadand take away (lead or take away,

“or decoy, or entice away, or detain) one A. N., a ¢hild
‘then under the age of fourteen years, to wit, of the age

of seven years, with intent thereby then to deprive one
A. 8., the father of the said A. N.,of the possession of the
said AN., his said child, against. .. ... Arnd the jurors
...... that the said. _. .. afterwards, to wit on tke day
and year aforesaid, feloniously and uwnlawfully did by
foree (or fraud) lead and take away, (or dc.,) the said A,
N.,a child then under the age of fourteen years, to wit,

~of the age of seven years, with intent thereby then felo-

mouslxto steal, take and carry away divers articles, that
18 t0 say...... then being upon and about the person
of the said child, against.. ... {Add eounts stating that
the defendent did by fraud entice away, or did by fraud
detain, or did by force detain, if necessary).—Archbold,
703.

As to requiring the prisoner to enter into recognizan-
ces and find sureties for keeping the peace, in addition
to any other punishment, see sect. 77, post.

Upon the trial of any offence containédin this section,
the defendant may under sect. 49 of the Procedure Act
of 1869, be convicted of an attempt to commit the same.
—1 Russell, 968,

All those claiming a right to the possession of the ckhild
are specially exempted from the operation of this section,
by the proviso. -

' BIGAMY,

Sect. 68.—Whosoever, being married, marries any other

person during the life of the former husband or wife,
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whether the second marriage has taken place in Canada,

or elsewhere, is guilty of felony, and shall be liable to be

imprisened in the Penitentiary for any term not exeeed-

ing seven years and not less than two. years, or to be

imprisoned in any other gaol or place of confinement for

any term less than two years, with or without hard labour;

and any such offence may be dealt with, enquired of, tried,

determined and punished in any district, county or place

in Canada, where the offender is apprehended or is in

custody, in the same manner in all respects as if the
offence had been actually committed in that district,

county or place; provided that nothing in this section
contained shall extend to any second marriage contracted
elsewhere than in Canada by any other than asubject of
Her Majesty resident in Canada and leaving the same
with intent to commit the offence, or to any person
marrying a second time whose hushand or wife has been
continually absent from such person for the space of
seven years then last past, and was not known by such
person to be living within that time, or shall extend to
any person who, at the time of such second marriage,
wad divorced from the bond of the first marriage, or to
any persou whose former marriage has been declared void
by the sentence of any Court of competent jurisdiction.
—24-26 Vict., ch. 109, s, 57, Imp.

Indictment.~— The Jurors for Our Lady the Queen
upon their oath present, that J. S.on. ... .. ... _.._.
in the year of Qur Lord.....__. at the parish of. . ... .
in the...... did marry one A. C., spinster, and her the
said A. then and theve had for his wife ; and that the said
J. 8. afterwards, and whilst he was so married to the
said A., a8 aforesaid, o wit, on the....__. day ......
at ..., feloniously and unlawfully did marry and tske
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to wife one M. Y., and to her the said M. Y. was then
and there married, the said A., his former wife, being

‘then alive; against the form.................. And the jurors
aforesaid, upon._.._.... that the said J. 8. afterwards,
to wit, on at in the district of

within the jurisdiction of the said Court, was
apprehended (or is now in custody in the common gaol
-of the said district of at within
‘the jurisdiction of the said eourt) for the said felony.—
Archbold, 883, -

Bigamy is the felonious offence of a husband or wife
marrying again during the life of the first wife or hus-
band. It is not strictly correct to call this oflence big-
amy; it is more properly demominated polygamy, i. e.
having a plurality of wives or hushands at once, while
bigamy according to the canonists consists in marrying
two virgins successively, one after the death of the other,
orin once marrying & widow.—Wharton’s Law Lexicon
verbo Bigamy.

Upon an indictment for bigamy, the prosecutor must
prove: lst, the two marriages; 2d, the identity of the
partivs.—Roscoe, 294,

The law will not, in cases of higamy, presume a mar-
riage valid to the same extent us in eivil cases.—R. ve.
Jueob, 1 Moo. C. C. 140,

The first wife or husband i3 not a competent wiiness
to prove any part of the case, but the second wife or
husband is, after the first marriage is established, for she
or he is not legally a wife or husband.—1 Russel], 319.

The first marriage must be a valid one, The time at
which it was celebrated is immaterial, and whether cele-
brated in this country or in a foreign country is also
immaterial.—Archbold, 883,

If celebrated abroad, it may be proved by any person
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‘who was present at it; and circumstances should also
be proved from which the jury may presume that it was
a valid marriage according to the laws of the country in
which it was celebrated. Proof that a ceremony was
performed by a person appearing and officiating. as a
priest, and that it was understood by the parties to be
the marriage ceremony, according to the rites and customs
of the foreign country, would be sufficient presumptive
evidence of it, so as to throw upon the defendant the
onus of impugning its validity.—Archbold, 884.

In the case of Reg. vs. McQuiggan, 2 Low& Canada
Rep. Note, 346, the proof of the first marriage was
attempted to be made by the voluntary examination of
the accused, taken before Thomas Clancy, the commit-
ting magistrate, but this being irregular and defective,
its reception was suceessfully objected to by the counsel
for the prisoner. The Crown then tendered the evidence
of Mr. Clancy as to the story the prisoner told him when
taken before him after his arrest. This the Courf held
. to be good evidence, and allowed to go to the jury:
this was the only evidence of the first marriage, the pri-
soner having on that occasion, as Mr. Clancy deposed,
confessed to him that he was guilty of the offence, as
charged, and at the same fime expressed his readiness fo
return and live with his first wife. The second marriage
-was proved by the evidence of the clergyman who sol-
ennized it.—Rolland and Aylwin, J. J.

In Reg. vs. Creamer, 10 Low. Can. Rep. 404, upon a
«case reserved, the Court of Queen’s Bench, composed of
Lafontaine, C. J., Aylwin, Duval, Meredith and Mondelet,
J.J., unanimously ruled that upon the trial of an indict-
ment for bigamy, the admission of the first marriage by

the prisoner unsupported by other testlmony, is sufficient’

to support a conviction,
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In R. vs. Newton, 2 Moody C.C. 503, and R. vs, Sim-
monds, 1,C, & K. 164, Wightman, J., held that the pri-
§9q!3#8,ﬂdmisaions, deliberately mads, of a prior martiage
in a foreign country are sufficient evidence of such mar-
riage, without proving it to have been celebrated accord-
ing to the law of the country wheére it is stated to have
taken place.

A first marriage, though woidable, if not absolutely
void will support an indictment for bigamy,—Archbold,
586. '

As to the second marriage, it is immaterial whether it
took place in Canada, or elsewhere, provided, if it took
place out of Canada, the defendant be a subject of Her
Majesty resident in Canada, whence he had left to com-
mit the offence.—32-33 Vict., ch. 20, s. 58.

It seems that the offence will be complete, though the
defendant assume a fictitious name at the second mar-
riage.—R. vs. Allison, B. & Ryan, 109.

The same ruling was lately maintained, on a case
reserved, in Reg. va. Rea, 12 Cox, 190,

Though the second marriage would have been void,
in any case, as for consanguinity or the like, the dufen-
dant i guilty of bigamy.—R. vs. Brown, 1 C. & K.
144,

In R. vs. Fanning, 10 Cox, 411, a majority of the
judges of the Irish Court of Criminal Appeal held, con-
trary to R. va. Brown, that to constitute the offence of
bigamy, the second marriage must have been one which,
but for the existence of the previcus marriage, would
have been a valid marriage, but the English Court of
Criminal Appeal, by sixteen judges, unanjmously
overruled R. vs. Fanning, in Reg. vs. Allen, 12 Cox, 193,
aud decided, as in Reg. vs. Brown, that the tnvalidity of



BIGAMY. J 331

the second marriage, on account of relationship, does not
prevent its constibuting the crime of bigamy,

It must be proved that the first wife was living at the
time the second marriage was solemnized ; which may
be done by some person acquainted with her and who
saw her at the time or afterwards.—Archbold, 887. On
a prosecution for bigamy, it is incumbent on the prosecu-
tor to prove that the husband or wife, as the case may
be, was alive at the date of the second marriage. There
is no presumption of law of the continuance of the life-
of the party for seven years after the date at which he
or she was proved to have been alive. The existence of
the party at an antecedent period may or may not afford
a reasonable inference that he or she was alive at the
date of the second mariage; but it is purely a question
of fact for the jury.—Reg. vs. Lumley, 11 Cox, 274.

On the trial of a woman for bigamy, whose first hus-
band had been absent from her for more than seven years,
the jury found that they had no evidence that at the time
of ber second marriage, she knew that he was alive ; but
that she had the means of acquiring knowledge of that.
fact, had she chosen to make use of them. If was held
that upon this finding, the conviction could not be sup-
ported.—R. vs. Briggs, Dears, and Bell 98,

On this last ease, Greaves, 1 Russell 270, note ],
remarks :—* The case was argued only on the part of the
prisoner, and the Court studiously avoided determining

on which side the onus of proof as to the knowledge of

the first husband being alive lay, and yet the point seems
very clear. If ia plain that the latter part of the section
in the 9 Geo. 4, ch. 31, 8. 22, and in the new Act is in
the nafure of provise., (32-33 Vict., ch. 20, s. 563, Can-
ada) Now no rule isbetter settled than that if an excep-
tion comes by way of proviso, whether it occurs in &
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subsequent part of the Act, or in a subsequent part of
the same section containing the enactment of the offence,
it must be proved in evidence by the party relying upon
it. - Hence it is that no indictment for bigamy ever nega-
tives the exceptions as retained in the proviso, and hence
it follows that the proof of those exceptions lies on the
prisoner ; if it was otherwise, the prosecutor would have
to prove more than he has alleged. Then the provise

. in terms requires proof both of the absence of the party

for seven years, and that the party shall not have been
known by the prisoner to have been living within that
time, and consequently it lies on the prisoner to give
evidence of both; and as the Legislature has required
proof of both, it never could have been intended that
proof of the one should be sufficient evidence of the other.
‘When, bowever, the prisoner has given evidence to nega-
itve his knowledge that the party is alive, the onus may
be thrown on the prosecutor to show that he had that
knowledge; and.in accordance with this view is the
dictum of Willes, J, in Reg. vs, Ellis, 1 F. and F. 309,
that ¢if the husband has been living apart from his wife
for seven years, under such circumstances as to raise a
probability that he supposed that she was dead when he
was re-married, evidence may be necessary that he knew
his first wife was alive” As to the mannerin which the
case should be left to the jury, it should seem that the
proper course is to ask them whether they are satisfied
that the prisoner was married twice, and that the persou
whom he first married was alive at the time of the second
marriage ; and, if they are satisfied of these facts, to tell
them that it thén lies upon the prisoner to satisfy them
that there was an absence for seven years, and also that
during the whole of those seven years. he was ignorant
that his first wife was alive, and that unless he has proved
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hoth those facts to their satisfaction they ought to con- .

viet him. It is perfectly clear that the question is nof
whether he knew that his first wife was alive at the fime
of the second marriage, for he may have known that she
was alive within the seven years, and yet not know that
she was alive at the titne of the second marriage, and, if
ke knew that she was alive at any time within the scven
years, he ought to be convicted.”

Ou Reg. vs. Turner, 9 Cox 145, Greaves, 1 Russell,
273, note w, says: ‘‘This is the first case in which it has

ever been suggested that the belief of the death of the ™

first husband or wife was a defence, and the case is pro-
bably misreported. The proviso that requires absence
for seven years and ignorance of the first husband or
wife being alive during the whole of that time, clearly
shows that this case cannot be supported.”

If it appears that the prisoner and his first wife had
lived apart for seven years before he married again, mere
proof that the first wife was alive at the time of the second
marriage will not warrant a convietion, but some affir-
mative evidence must be given to show that the ac-
cused was aware of this fact. — R. vs. Curgerwen,
10 Cox, C. C. 152 ; Reg. vs. Fontaire, 15 Low. Can.
Jur. 141, Drummord, J. "

In 1863, the prisoner married Mary Anne Richards,
lived with her about a week and then left her. It was
not proved that he had since seen her. In 1867, he
married Elizabeth Evans, his first wife being then alive.
The Court left it to the jury to declare if they were
satisfied that the prisoner knew his first wife was alive
at the time of the seecond marriage, and ruled that’
positive proof on that point was not absolufely neces-
sary. The prisoner was found guilty, and, on a case re-
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served the conviction was affirmed.— Reg. vs. J ones, 11
Cox, 358. .
In Reg. vs. Horton, 11 Cox, 670, Cleasby, B., summed
up as follows: “It is submitted that, although seven
years had not passed since the first marriage, yet if the
prisoner reasonably believed (which pre-supposes proper
grounds of belief) that his first wife way dead, he is en-
titled to an acquittal. It would press very hard upon a
prisoner if under such cireumstances he could be eon-
victed, when it appeared to him as a positive fact that
his first wife was dead. The casc of Reg. vs. Turner, 9
Cox, 145, shows that this was the view of Baron Martin,
a judge of as great experience as any on the bench now,
and I am not disposed to act contrary to his opinion.
You must find the prisoner guilty, unless you think that
he had fair and reasonable grounds for believing and did
honestly believe, that his first wife was dead.” The jury
returned a verdict of guilty, and the judge sentenced the
prisoner to imprisonment for three days, remarking that

.he was quite satisfied with the verdict, and that he should

inflict a light sentence, as he thought the prisoner really
believed his first wife was dead, although he was not
warranted in holding that belief.  See, ante, Greaves' re~
marks on Reg. vs. Turner.

But in a later case,— Reg, va. Gibbhons, 12 Cox 237,
(July 80, 1872),— it was held, Brett and Willes, J. J.,
that bond fide belief that the first husband was dead waas
no defence by a woman accused of bigamy, unless he has
been continuously absent for seven years.

On an indictment for bigamy, a witness proved the
first marriage to have taken place eleven years ago, and
that the parties lived together some years, but could not
say how long, it might be four years, Wightman, J.,
said: “ How is it possible for any man to prove a nega-
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tive ¥ How can I ask the prisoner to prove that he did
not know that his wife was living # There iz no evidence
that the prisoner knew that his wife was alive, and
there is no offence proved.— Reg. vs. Heaton, 3 T, &
F. 819.

The 32-33 Viet.,, ch. 20, s. 58, provides that the
offender may be tried in the district, county or place,
where he is apprehended or is in custody. But this
provision is only cumulative, and the party may be in-
dicted where the gecond mamage took place, though he
be not apprehended; for in general where a statute
directs that the offender may be tried in the county,
district or place in which he is apprehended, but contains
no negative words, he may be tried where the offence
was committed.—1 Russell, 274.
~ The averment of the prisoner’s apprehension as in the
form given anfe, is only necessary where the secondmnar-
riage took place in another district than where the defon-
dant is indicted.—Archbold, 883.

In Reg. vs. McQuiggan, 2 Low. Can. Rep., p. 340,
the Court ruled that in an indiciment for bigamy, under
the Canadian Statute 1t is absolutely necessary, when
that the 1ndlctment should coutain the allegations that
the accused is a British subject, that he is or was resident
in this Province, and that he left the same with intent
to commit the offence.

See sect. 77, post, a8 to requiring sureties from the
offender in addition to any other punishment,

ATTEMPTS TO PROCURE ABORTION.

Sedt. 59, —Fvery woman, being with child, who, with
the intent to procure her own miscarriage, unlawfully
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administers to herself any poison or other noxious thing,
or unlawfully uses any instrument or other means whht-
soever with the like intent, and whosoever with intent
to procure the miscarriage of any woman, whether she
be or be not with child, unlawfully administers to her,
or causes to be taken by her any poison or other noxious
thing, or unlawfully uses any instrument or other means
whatsoever with the like intert, is guilty of felony, and .
shall be liable to be imprisoned in the Penitentiary for
life or forany term not less than two years, or to be iropri-
soned in any other gaol or place of confinement for any
term less than two years, with or without hard labour,
and with or without solitary confinement.—24-25 Vic.,
ch. 100, sect. 58, Imp.

Indictment for womoen administering poison to herself

with indentor, dc.. ... That C. D. late of..on. .. at. ...

and being then Wlth child, with intent to procure her
own miscarriage, did un]awfu]ly and feloniously adminis-
ter to herself one drachm of a eerfain poison (or nozious
thing) called.__..... (or did unlawfully and feloniously
use a certain imstrument{or means) fo wit. . ... .. ... ...
contrary to the Statute..._... 1 Burn’s Justice, 16

Indictment for administering poison to a woman, with
intent to procure abortion.—. .. ... That C. D.on......
unlawfully and feloniously did administer to (or cause fo
be faken by) one S. P. one ounce weight of a certain
poison, called. ... ... (or nowious thing called. .. ... .. ¥
with intent then and thereby to cause the miscarriage of”
thessid 8. P. contrary to the Statute... 1Burn’s Justice, 16,

Indictment for using snstrument with the like intent.—
vvee-sa-. unlawfully and feloniously did use a certain
1ns+rument called 8. ..ooauoun- upon the person of one
S. P., with intent then and thereby to cause the miscar-
riage of the said 8. P...... 1 Burn’s Justice, 16.
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In order to constitute an offence under the first part of

section 59, the woman must be with child, though not -

necessarily quick with child, The poison or other nox-
ious thing must have been administered, or the instru-
ment used with the intent to procure the miscarriage. It
must be proved, according to the fact stated in the indict-
ment, that the woman administered to herself, etc., or
that the defendant administered, etc., or caused to be
taken, ete., the drag, as therein stated, and that the drug
was noxious, or that the defendant used the instrument,
or other means, mentioned in the manner described in the
indictment.—1 Burn’s Justice 14.

Where the prisoner gave the prosecutrix the drag for
the purpose of procuring abortion and the prosecutrix
takes it for that purpose in the prisoner’s absence, this
was held to be a causing of it to be taken within the

Statute..—R. vs, Wilson, R. vs. Farrow, 127, 164, Dears,
& Beli.

A man and woman were jointly indicted for feloniously
‘administering to C a noxious thing to the jurors un-
known with intent to procure miscarriage. C, being in
the family way, went to the male prisoner, who said he
would give her some stuff to put her right, and gave her
a light coloured medicine and told her to take two
spoonsful till she became in pain. She did so and it
made her ill. She then went to him again, and he said the
safest course would be to get her a place to go to. He
told her that he had found a place for her at L and gave
her some more of the stuff, which he said would take
effect when she got there. They went together to L,
and met the female prisoner, who said she had been down
to the station several times the day before to meet them.
C then began to feel pain and toid the female Prisoner.
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Then the male prisoner told what he had given C. They
all went home to the female prisoner’s, .an.d.the m&}e
p'risoﬁer then gave C anothcl_' bottle of similar stuff, 1.n
the female prisoner’s presence, and told her to take .It
like the other. She did so and became very ill, and the
next day had a miscarriage, the female prisoner attend-
ing her and providing all th.ings: held, that -therc was
evidence that the stuff administered was a noxious thing
within the 24-25 Vict,, ch, 100, 8. 58., Imp. Also that
there wae evidence of the female bgmg an accessory
before the fact, and a party, therefore, to tl.le adminis-
tration of the noxious thing.—Reg. vs, Hollis, 12 Cox
463. . '

Under the second part of this section, the fact of th_e
woman heing pregnant is immaterial. But, the pri-
soner must have believed her to be pregnant ; otherwise
there could be no intent under tpe Statute. Unde.r an
indictment for this offence, the prisoner may be convicted
of an attempt to commit it, under sect. 49 of the Proce-
dure Act of 1869.

See sect. 77, pest, as to suretles.
As to solitary confinement, see 8. 94 of the Procedure

Act of 1869,

PROCURING DRUGS TO CAUSE ABQRTION.

Sect. 60.—Whosoever unlawfully supplie'as or p.rocurcs:
any poison or other noxious thing, or any. Tns.trum;zn; 31
thing whatsoever, knowing that the‘ same is intended to
be uc;llawfu]ly used or employed “with intent to procure;
the miscarriage. of any woman, whether she be f;r ble Ei)e
with child, is guilty of a misdemea:mor, and shall be ;‘E e
o be imprisoned in the Penitentiary for the term of tw
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years, or to be imprisoned in any -other gaol or place of
confinement for any term less than two years, with or
without hard labour.—24-25 Vict. ch. 100, s. 59, Imp.

Indictment.—. . ... “unlawfully did procure (supply
or procure) a large quantity, to ' wit, two ounces of s
certain noxious thing called savin, he ‘the said (defend-
ant) then well knowing that the same was then intended

to be unlawfully used and employed with intent to pro-
cure the miscarriage of one A. N, against the form..._ ..
Archbold, 713.

The drug supplied must be a poison or noxious thing,
and the supplying an irnoxious drug, whatever may be
the intent of the person supplying if, is not an offence
against this enactment.—Reg. vs. Isaacs, Leigh & Cave
220,

In order to constitute the offence within the meaning
of this section, it is not necessary that the intention of
employing the uoxious drug shonld exist in the mind of

_the woman: it is sufficient, if the intention to procure
abortion exists in the mind of the defendant.—Reg. vs.
Hillman, L. & C. 348.

Under sect. 77, post, the prisoner may be fined and
required to give sureties.

The prisoner may be convicted of an attempt to com
mit this offence, upon an indictment under this section,
sect. 49 of the Procedure Act of 1869.

CONCEALING THE BIRTIT OF A CHILD.

Sect. 61.—If any woman is delivered of a child, every
person who by any secret disposition of the dead body of
the said child, whether such child died before, at or after

its birth, endeavours to eonceal the birth thereof, is guilty
w
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of a misdemeanor, and shall be liable to be imprisoned
in any gaol or place of continement other than the Peni-
tentiary, for any term less than two years, with or with-
oat hard labour; Provided that if any person tried for
the murder of any child be acquitted thereof, it shall be
lawful for the jury, by whose verdict such person is
acquitted, to find, in case it so appears in evidence, that
the child had recently been bern, and that such person
did, by some secret disposition of such child or of the déad
body of such child, endeavour to conceal the birth thereof,
and thereupon the Court may pass such sentence as if
such person had been convicted upon an indictment for
the concealurent of birth.—24-25 Viet., ch. 100, s, 60,
Imp.

Secet. 62.—No part of the Act passed in the twenty-
firet year of the reign of King James the First, intituled:
An Act to prevent the destroying and murdering of bastard
children, shall extend to or be in force in Canada, and the
trial of any woman charged with the murder of any issue
of lier body, male or female, which being born alive
would by law be bastard, shall proceed and be governed
by such and like rules of evidence and presumption, as
are by law used and allowed to take place in respect to
other trials for murder, and as if the said Act passed in
the reign of King James the First had never been made.

Indictment—. .. ... That A. S, on... ... was
delivered of a child ; aund thut the A. 8. being so delivered
of the said child as aforcsaid, did then unlawfully endeuv-
our to conceal the birth of the said child by secretly
burying (by any secrct disposition of ) the dead body of
the said child, against the form, etc.,...:.. State the
means of concealment specially, when it is otherwise

‘than by secret burying.—Archbold, 714.
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The words in Italics ¢ of such child” in the proviso of
section 61 are not to be found in the Imperial Statute.

Section 62 repeals 21 Jac. 1, ch. 27, repealed in Eng-
land by 43 Geo. 3, ch, 58. By the repealed Act, if the
mother of an lllegltlmate child endeavoured privately to
conceal his birth and death, she was presumed to have
murdered it, unless she could prove that the child was
born dead. Taylor, on Evidence, Note 7, p. 128, justly
gays that this rule was barbarous and unreasonable,

In Reg. vs. Berriman, 8 Cox C. C, 3388, Erle, J., told
the jury that this offence cannot be committed unless the
child had arrived at that stage of maturity at the time
of birth that it might have been a living child, But in
a later case, Reg. vs. Colmer, 9 Cox C. C. 506, Martin,
J., ruled that the offence is complete on a feetus delivered
in the fourth or fifth month of pregnancy, not longer
than a man’s finger, but haviug the shape of a child,

Final disposing of the body is not material, and hiding
it in a place from which a further removal wus contemn-
plated, would support the indictuient.—R. vs. Goldthorpe,
2 Moo. C.C. 244 : R. vs, Perry, Dears. 471,

Leaving the dead body of a child in two boxes, closed
but not locked or fastened, one being placed ioside the
other in & bedroom, but in such a position us to attruct
the attention of those who daily resorted to the room, is
not a secret disposition of the body, within the meaning
of the Statute.—DBovill, C. J.—Reg. vs. George, 11 Cox
C. C. 41,

What is a secret disposition of the dead body of a
child within the Statute is a question for the jury, de-
pending on the circumstances of the particular ecase:
where the dead body of a child was thrown into a field,
over a wall 4% feet high, separating the yard of a publlc
house from the field, and a person looking over the wall
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from the yard might have seen the body, but persons
going through the yard or using it in the ordinary way
would not, it was held, on a ease reserved, by five
judges, that this was an offence within the Statute.—
Reg. vs. Brown, 11 Cox C. C. 517.

- Although the fact of the prisomer having pliced the
dead body of her newly-bom child in an unlocked box
is not of itself sufficient evidence of a eriminal couceal-
ment of birth, yet all the attendant circumstances of the
case must be taken Into consideration, in order to deter-
mine whether or not an oﬁ’ence has been committed.—
Reg. v&. Cook, 11 Cox €. C. 542.

In order to conviet a woman of attempting to conceal
the birth of her child, a dead body must be found, and
identified as that of the child of which she is alleged to
have been delivered: a woman, apparently pregnant,
while staying at an inn, at Stafford, received by post, on
the 28tk of August, 1370, @ Ruyby ncwspaper with the
Rugly postmark upon i, On the same day her appear-
ance and the state of her room secemed to indicate that
ghe had been delivered of a c¢hild. She left for Shrews-
bury next moruing, carrying a parcel. That afteruoon
a parcel was found in a waiting room at Stafford station.
It contained the dead body of & newly-born child
wrapped in a Rugby Gazette, of August 27th, bearing the
Rugly postmark. There is a railway from Siafford to
Shrewsbury, but no proof was given of the woman hav-
ing been at Stafford Station : Held, Montague Smith, J.,
that this evidence was iusufficient to identify the body.
found as the child of which the woman was said to have
been delivered, and would not therefore justify her con-
viction for concealment of birth.—Reg. vs. Williams, 11
Cox C. C. 684.

A., being questioned by a police-constable about the
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concealment of a birth, gave an answer which caused
ithe officer to say to her, K30 might be better for you to
tell the truth and not a lie.” Held, that a further statement
made by A to the policeman after the above inducement
was inadmissible in evidence against her, as not being free
and voluntary, A was taken into custod y the same day,
placed with two accomplices, B and C, and charged with
concealment of birth. All three then made statements,
Held, that those made by B and C ¢ould not be deemed to
be aflected by the previeus inducement to A, and were
therefore, admissible against B and C respectively,
altheugh that ‘made by A was not so. The prisoners
were sent for trial, but before their committal they
received the formal caution from the magistrate as to
anything they might wish to say. Whercupor A made

a statement which was taken down in writing, as usual,

and attached to the deposition: Held, that this latter

statement of A might be read at the trial as evidence

against herself, Mere proof that a woman was delivercd

of a child and allowed two others to take away its body

8 insuffieient to sustain an judictment against her for

soncealment of birth.—Montague Smith, J., in Reg. v.

Bates, 11 Cox C. C. 686.

By sect. 1, par. 1, of the Procedure Act of 1869, the
vord indictment includes inguisition, and a coroner’s
nquisition is 2 charge, so that the proviso of section 61
if ch. 20, and section 62 of the same chapter, extend to
» trial on a corener’s inquisition as well as to a trial on g
ill of indietment by the grand-jury.—Rex vs. Cole,
' Leach C. C. 1095, Rex vs. Maynard, Russ. & Ryun
*40. 1 Russell 780, note G, by Greaves.

As to fining the offender and requiring sureties for
wod behaviowr, see section 77, post.
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SODOMY.

Sect. 63.— Whosoever is convicted of the abominai?le-
crime of buggery, committed either with mankind or with

- any animal, shall be liable to be imprisoned in the Peni~

tentiary for life, or for any terr;z niot less than two years.
i , 100, 5. 61, Imp.
_i’:d?jm‘x:.fh ..... rl n an({ upfﬂ one J. N: felonio:us]y
did make an assault, and then feloniously, w:c.kcdl'y, aud
against the order of nature had a venereal affair \I:rlth i?hef
said J. N., and then feloniousty carr'la.lly knew him, .the.
gaid J. N., and then feloniously,. wmkedljlr, and agamst
the order of nature, with the said J. N".’ did commit a.ndf
perpetrate that detestable and abo-m{nable crime };;
buggery (not to be named among Christians) ; against the
form...... — Archbold 716. o
Sodomy or Buggery is a detestable and a.bo‘mmable
sin, amongst Christians not to be l?ame_d_,_, committed by
carnal knowledge against the ordl.nanc_e of .t-he Crea:tor
and order of nature by mankind with 'mankmd, or with
brute and beast, or by womankind with brute heast.—
’ Ilrési'hzsoffence be committed on a boy under f'ourtee:[rfr'
years of age, it is felony in the agent ouly.——1 Hale 67.(?; .
by a boy under fourteen on a man over fourteen, it is.
in the patient only.
feloTuhj:a 1;':den1;z is the sj;ne as. in rape, with two. exceI.)-
tions : first, that it is not necessary to prove the otfcfu.cal
to have been committed against the consent of the pmso::
upon whom it was penetrated, and Becon('ﬁy, boj:h B{lgel: -
and patient. (if consenting) are equally guilty.—5 Burn’s
Ju;flwliei%is. Jacobs, Russ. and Ry. 331, _it was pravei
that the prisoner had prevailed upon a child, a bhoy o
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seven years of age, to go with him in a ba(;k-yard ; that
he, then and there, forced the boy’s mouth open with his
fingers, and put his private parts.into the boy’s mouth,
and emitted in his mouth ; the judges decided that this
did not constitute the crime of sodomy.

In one case, the majority of the judges were of opinion
that the commission -of the crime with a woman was
indictable; also by a man with his wife.—1 Russell 939,

As in the case of rape, penetration alone’ is sufficient
to constitute the offence.—82-33 Viet., ch. 20, 5. 65.

The evidence should be pluin and satisfactory in pro-
portion as the crime 1s detestable,

Upon an indictment under this section, the prisoner
may be convicted of an attetnpt to commit the same.—
Secct. 49 of the Procedure Act of 1869.

The punishment would then be under section 64 of
this chapter 20.

The defendant may be ernvicted of the assault, if the
evidence warrants it. sect. 51, Procedure Act of 1869.

" See sect. 77, post, as to sureties for the peace.

Indictment for bestiadity.—. .. __. with a certain cow
(any animal) feloniously, wickedly and against the order
of nature had a venereal affair, and then feloniously,
wickedly and against the order of nature, with the said
cow did commit and perpetrate that detestable and
abominable crime of buggery (not to be named among
Christians) ; against the form.___.... —Arehbold, 717,

ASSAULT WITH INTENT TO COMMIT SODOMY. # INDECENT
ASSAULT ON MALES.

Sect. 64.-—Whosoever attempts to commit the said
abominable crime, or is guilty of any assault with intent
to commit the same, or of any indecent assanlt upon any
male person, is guilty of a misdemeanor, and shall be
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liable to be 'ir'nprisoned in the Penitentiary for any derm
not exceeding ten years, and not less than two years, or
to be imprisoned in any other gaol or place of confine-
ment for any term less than two years, with or withont
hard labour.—24-25 Viet., ch. 100, s. 62, Imp.

Indictment, - _ .. .. in and uponone J N did muke
an assault, and him, the said J N did then beat, wound
and ill-treat, with infent that detestable and abomi-
nable crime called buggery with the said J N feloniously,
wickedly, diabolically, and against the order of nature
to commit and perpetrate against the form, &e., &e.,
&e.—Archbold, 718,

If the idictment be for an indecent assault, one or
other of the preliminary steps required by seet 28 of
the Procedure Act of 1869 must be taken.

As to fining the offender and requiring sureties to
keep the peace and be of good behaviour, see section
7%, post, T

Where there is a consent there cannot be an assaulg
in point of law. - Reg. vs. Martin, 2 Moo, C. C. 123.
A man induced two boys above the age of fourteen years
to go with him in the evening toan out of the way plice,
where they mutually indulged in indecent practices on
each others’ persons: held, on a ecase reserved, that
under these circimstances, n conviction for an indecent
assanlt could not be npheld.—TReg. ve. Wollaston, 12 Cox
C. C. 180,

But the definition of an i sault that the act must he
against the will of the patient implies the possession of
an active will on his part, and, therefore, mere subnuis-
sion by a boy eight years old to an indecent assault and
immora] practices upon his person, without any active
sign of dissent, the child being ignorant of the nature of
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the assault, does not amount to consent so as fo take
the offence out of the operation of erimival law.—Reg.
vs Lock, 12 Cox C. C. 244.

CARNAL ENOWLEDGE DLEFINED,

Sect. 65.—See ante, under sect 49, as to this section.

YAKING OR HAVING GUNPOWDER, ETC., ETC., ETC., WITH
INTENT TO COMMIT ANY FELONY. WARRANT T
SEARCH FOR THE SAME ; DISPOSAL OF
THE BAME,

Sect. 66.~— Whosoever Anowingly has in his possession,
r makes or manufactures any gunpowder, or explosive
ubstance or any dangerous or noxious thing, or any ma-
hine, engine, instrument or thing, with intent by means
hercof to commit, or for the purpose of enabling any
ther person to eommit any of the felonies in this Act,
7 in any other Act mentioned, is guilty of & misdemean-
¥, and shall be liable to be imprisoned in any gaol or
lace of confinement, other than a Penitentiary, for any
erm less than two years, with or without hard labour,
ad with or without selitary confinement.— 24.25 V.,
h. 100, s 54, Imp.

Scet. 87,— Any justice of the peace for any district
ounty or place in which any such gunpowder, or other
xplosive, dangerous or noxious substance or thing, o1
ny such machine, engine, instrument or thing is sus-
ected to be made, kept or carried for the purpose ot
eing used in committing any of the felonies in this Act, or
© any other Act mentioned, upon reasonable cause assigned
pon oath by any person, may issue a warrant under his
andand seal forsearching in the day-time, any house, mill,
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magazine, storehouse, warehouse, shop, cellar, yard, wharf
or other place or any carriage, waggon, cart, ship, boat or
vessel,in which the same s suspected tobe made, keptor
carried for suech purpose, as herein before mentioned ; and
every person acting in the execution of any such warrant
may scize any gunpowder or explosive substance or any
dangerous or noxious thing or any machine, engine or
instrument or thing which he has good cause to suspect
is intended to be used in committing or enabling any
other person to commit any offence against this Act, and
with all convenient speed after the seizure shall remove
the same to such proper place as he thinks fit, and de-
tain the same until ordered by a Judge of one of Her Ma-
jesty’s Superior Courtg of Criminal jurisdiction to restore
it to the person who may claim the same.—24-25 V., ch.
100, 5. 65, Imp.

Sect. 68— Any gunpowder, exploswe substance or
dangeroug, or noxious thing, or any machine, cogiue, in-
strument or thing intended to be used in committing or
enabling any other person to commit any offence against
this Act, and seized and taken possession of under the
provisions hereof, shall in the event of the person in
whose possession the sume is found, or of the owner
thereof being convicted for an offence under this Act, be
forfeited; and the same shall be sold under the direction
of the Court before which any such person may be con-
victed, and the proceeds thereof shall be paid inte the
hands of the Recewer—Geneml to and for the use of the
Dominion. .

The words, or in any other act, in sections 66 and
67 are not in the Imperial Statute. Their object is to
extend these provisions to the possession or manufacture
of gnnpowder, etc., with intent to commit any felony,
instead of any of the felonies in this Act menbioned, only.
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Bects. 62 and 63 of ch, 22, 32—-83 Vict., are almost in
the same terms as sects, 66 and 67 of chup, 20.

Sect. 65 of ch. 22 is also identical with sect. 68 of
ch. 20, with this difference, that by the former the pro-
ceeds of the sale of the articles forfeited is to be paid to
the Government of the Province, in which the conviction
takes place, and by the latter such proceeds are to be
paid to the Federal Government.

The reason of this distinction is not quite apparent.

See sect. 77, post, as to fining the offender, and re-
quiring him to give sureties fur keeping the peace and
to be of good behaviour. Asto solitary confinement,
see sect, 94 of the Procedure Act of 1869.

Indictment.—. ... unlawfully did make and manufac-
ture (or knowingly have in his possession) o large quan-
tity, to wit...__ ... pounds of gunpowder (any explo-

sive substance or noxious thing, or instrument, cte.,)
with intent by means thereof feloniously to....... ..
(here state the act intended fo be committed according to the
words of the Statute which declares such act to be a felony)
against the form. . ...

EIDNAPPING,

Sect. 69.—Whosoever, without lawful authority, for-
cibly seizes and epnfines or imprisons any other person
within Canada, or kidnaps any other person, with
intent : Ist. To cause such other person to be secretly
confined or imprisoned in Canada against his will ; or 2d,
to cause such other person to be unlawfully sent or
transported out of Canada against his willy or 34, to
canse such other person to be sold or captured as a slave,
or in any way held to service against his will, is guilty
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of felony, and shall be liable to be imprisoned in theé Pe-
nitentiary for any term not exceeding seven years, and
not less than two years, or to be imprisoned in any other
gaol or place of confinement for uny term less than two
years, '

Sect. 70.—Upon the trial of any offence under the
next preceding section, the non-resistance of the person
so kidnapped or unlawfally eounfined thereto, shall not
be a defence, uniess it appears to the satisfaction of the
Court and Jury that it was not caused by threats, duréss,
or force, or exhibition of force.

Bect. 71.—Every offence against the next preceding
section but one may be tried either in the district, county
or place in which the same was committed or in any
district, county or place into or through which any per-
son 5o kidnapped or confined was carried or taken while
under such confinement; but no person who has been
once duly tried for any ssuch offence shall be liable to be
again indicted or tried for the same offence.

At common law, kidnapping is a misdemeanor punish-
able by fine and imprisoument.—1 Russell, 962.

The ahove sections are teken from the 23 Victorla, ch.
14, (1865).

The forcible stealing away of a man, woman or child
from their own eountry, and sending them into another
was capitel by the Jewish and also by the civil law.
This is unquestionably a very heinous erime, as it robs
the sovereign of his subjects, banishes a man from his
country, and may, in its consequences, be productive of
the most cruel and disagrecable hardships,—Blackstone,
4, 219 ; Stephen’s Com: 4, 93.

By our Statute, transportation to a foreign country is
not necessarily an ingredient in this offence.
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Sce sect. 77, post, as to requiring the offender to givo
sureties for good behaviour.

Under sect. 49 of the Procedure Act of 1869, the
defendant may be found guilty of an attempt to kidnap,
upon an indictment for kidnapping.

A verdict of assault may also be given, if the evidence
warrants it.—Procedure Act of 1869, sect. 51.

Indictment.— .. . .with force and arms unlawfully and
feloniously an assault did make on one A. B., and did
then and there, without lawful authority, felonjously
and forcibly seize and imprison the said A. B. within
the Dominion of Canada (or confine or kidnap) with
intent the said A, B. unlawfully, forcibly and felonionsty
to cause to be unlawfully transported out of Canada,
agaiust his will. . _ _against the form. . .. __ —2 Bishop,
Crim. Law 750 ; 2 Bishop, Crim. Proced, 690.

CARRYING BOWIE-KKIVES, ETC., ETC., ABOUT THE
PERSOXN.

Sect. 72.—Whosoever carries about his person any
bowle-knife, dagger or dirk, or any weapons called or
known as iron knuckles, skull-crackers or slung shot, or
other offensive weapon of a like character, or secretly
carries about his person any instrument loaded at the
end, or sells or exposes for sale publicly or privately any
such weapon, shall be liable, on conviction thereof, be-
fore any Justice of the Peace, to a fine of not less than
ten, nor move than forty doliars, and in default of pay-
ment thereof, to be imprisoned in any gaol or place of
confinement for a term not exceeding thirty days.

Sect. 78.—Whosoever is found in any of the seaport
towns or cities of Canada carrying about his person any
sheath-knife, shall be Liable on conviction thereof before

a52 TEE CRIMINAL BTATUTE LAW.

any Justice of the Peace, to the like pains and penalties
as in the next preceding section; provided, however,
that nothing herein contained shall apply to seamen or
riggers when occupied or engaged in their lawful trade
or calling.

Sect. 74.—Whosoever is charged with having com-
mitted any offence against the provisions of the two last
preceding sections of this Act, may be tried and dgu]t
with in parsuance of the Act of the present session
{1869) respecting the prompt and summary administra-
tion of criminal justice in certain cases. .

Sect. 75,~—It shall be the duty of the Court or Justice
before whom any person is convicted under the three
last preceding sections of this Act toimpound the weapon
for carrying which such person is convicted, and to cause
the same to be destroyed. .

Sect. 76.  All prosecutions under the four next pre:cefl—
ing sections of this Act shall be commenced within
one month from the commission of the offence charged.

Offeuces against these sections are to be tried sum-
marily, under 32-33 Vict., ch. 31. '

Carrying any bowie-kuife, dagger or dirk, or any
weapon called or known as iron knuckles, skull.-crackers
or slung-shot, or other offensive weapons of a like chz.u'-
acter, is an offence uuder sect. 72, whether the bowie-
knife be concealed about the person or carried openly.

Carrying any instrument loaded at the end is not an
offence against this section, it not carried .eecretly,‘ and
concealed about the person.——DBishop, Statutory Crimes,
790. .

1t is not clear what weapons cannot be sold or expose_d
for sule publicly or privately, under this elause. Is it
only instruments loaded at the end? T.he word weapon
is mentioned in the first part of the section only, so that
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'fhe prohibition seems to extend to bowie-knives, daggers
iron knuckles, etc., ete. ' ’

Under section 73, the carrying of a sheath-knife is an
offence, whether done openly or secretly, but applies only
to the seaport towns and cities, and then, not to secamen

or riggers, occupied or engaged in their lawful trade or
calling,

GENERAL CLAUSES,

Sect. 77.—When any person is convicted of any indict-

able misdemeanor punishable under this Act, the Court:
may, if it think fit, in addition to or in lieu of any
punishment by tlis Act authorized, fine the offender and
require him to enter into his own recognizances and to

find sureties, both or either, for keeping the peace and:

b.eing of good behaviour; and such fine may be propor-
tioned to the means of the offender ; and in case of any
felony punishable under this Act, otherwise than with
death, the Court may, if it think fit, require the offender
to enter into his own recognizances and to find sureties
boti} or either, for keeping the peace, in addition to em;
punishment by this Act authorized; provided that no
person shall be imprisoned for not finding sureties under
th_‘s section, for any period exceeding one year.—24-25
Vict., ch. 100, s, 71, Imp. )
The words in ifalics are not in the English Act: nor
are they to be found in the corresponding eclauses (in
Othel.' respeets, allsimilarto this one,) of theDCoin Lar,cen
Forgery, and Malicious Injuries to Property Acts, of 1863}
Why were they inserted in this one?t They :n'e morei
than superflucus : they are grossly erroncous, in the sense
that they give to understand that such fine may not be
proportioned to the means of the offender. A judge, if
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such was the law, might in cach case that a fine cau be im-
posed, indirectly condemn a man to imprisonment for
life. Butno judge, under English rule, has or ever had
that power. ¢ However unlimited the power of the
Court may secin, says Blackstone, Vol. IV, p. 378, it 18

" far from being wholly arbitrary; but its discretion is

regulated by law. For the Bill of rights (1 W. & 3, st. 2,
ch. 2,) has particularly declured that excessive fines ou ght
not to be imposed. ..and the reasonableness of fines in
criminal cases has also beenusuallyregulated by the deter-
mination of magna carfe, c. 14, concerning amexcements for
misbehaviour by the suiters in matters of eivil right.”
By this passage of the Great Charter, the amercement
must always be imposed according to the personal vstate
of the offender, and so us to leave to the lundholder, his
land, to the trader, his meychandize, and fo the countryman,
his wainage, or team and instruments of Taushandry + ¢ sif in
misericordia.” This is the guide which must be followed
in the imposition of fines. Andouc wonders how the
words ¢ such fine may be proportioned to the monns of
the offender” have fonnd thelr way in the above statutory
enactment. They are a blot on the Statate Dook.

Sce remarks under section 74 of chap. 22, post, an At
respecting malicions injuries to propricty.

Sect, 78.—When any person is convicted on any in-
dictment of any assault whether with or without battery
and wounding, or either of them, such person may, if the
Clourt. thinks fit, in addition to any sentence which the
Court may deem proper for the offence, be adjudged to
pay to the prosecutor his actual and mecessary costs and
expenses of the prosecution, and such moderate allowance
for loss of time as the Court shall, by affidavit or other
inquiry and examination, ascertain to be reasonable ; and
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unless the sums so awarded are sooner paid, the offender
shall be imprisoned in any gaol or place of coufinement
ather than a Penitentiary, for any term the Court shall
award, not exceeding thrze months, in addition to the
term of imprisonment, il any, to which the offender may
be sentenced for the offence.~~24-25 Vict., ch. 100, sect.
74, Imp.

Sect. 79.—The Court may, by warrant in writing,
order such sum as shall be so awarded to be levied by
distress and sale of the goods and chattels of the offender,
and paid to the prosecutor, and that the surplus, if any,
arising from such sale shall be paid to the owner; and in
case such sum shall be so levied, the imprisor]ﬁient
awarded until payment of such sum shall thereupon cease.
-—24-25 Vict,, ¢h. 100, sect. 75, Imp.

Sect. 80.—Every offence hereby made punishable en
summary conviction may be prosecuted in the manner
directed by the Act of the present session, intituled: Axn
Act respecting the duties. of Justices of the Peace, out of
Sessions, in relation fo summary convictions and orders,
(82-33 Vict., ch. 81), or in such other manner as may be-
directed in any . Act that may be. passed for like purposes
and all provisions contained in such Acts shall be appli-
cable to such prosecutmns in the same manner as if .they
were incorporated in this Act.

Seet. 81.—This Act shall commence and take effect
on the first day of January, one thousand eight hundred
and seventy.



