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such person of an attempt to commit thai erime, it ap-
pearing that such offence was not completed, it follows
that a person who would be indicted for an attempt
to commit a crime, after having already been tried for
the commission of the same crime, would be aceused
on facts which would have been sufficient to support,
upon the first indictment, a conviction for the very
same offence charged in the second indictment.

There is another reason, not more conclusive, but as
conclusive, against the necessity of the clause 52 of
the Procedure Act, it is simply that it is already
enacted in a previous section of the same Act. If the
last part of sec. 49 does not say that a person tried for
committing an offence shall not afterwards be tried for
an attempt to commit the same offence, it is not easily
understood what it says.

KO ENQUIRY CONCERNING LANDS, HTC., IN TREASON
OR FELONY.

Sec, 53.~The jury empanelled to try any person
for treason or felony shall not be charged to inquire
concerning his lands, tenements or goods, nor whether
he fled for such treason or felony.

This is the Tth and 8th Geo. IV, ch. 28, sec. 5, of the
Tmperial Statutes.

By the old English law, ﬂight by any one accused '

of a erime was an offence, and in treason and felony,
if the jury found that the prisoner “ had fled for it,”
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thisfinding carried the forfeiture of his goods and chat-
tels, whether found guilty or acquitted of the crime
charged. Long before being specially abolished by
Parliament, the question “did he fly for it” had be-
come a mere form of no consequence, as the jury
always found against the flight: 4 Blackstone, 887 : 1
Chitty, 731 ; 4 Stephen’s Comm. 460.

NO DEOTIANDS.

Sec. 5:4.—There shall be no forfeiture ot any chat-
tels, which may have moved to or caused the death of
any human being, in respect of such death.

By the common law, emnic que movent ad mortem
swt Deo danda. Hence the word “deodand,” which
signified a personal chattel which had been the im-
mediate occasion of the death of any reasonable crea-
ture, and which, in cunsequence, was forfeited to the
Crown, to be applied to pious uses, and distributed in
alms by the High Almoner. Whether the death were
accidental or intended, whether the person whose
chattel had caused the death participated in the act or
not, was immaterial. The cart, the horse,.the sword,
or anything which had occasioned the death of a
human being, or the value thereof, was forfeited, if the
party died within a ‘year and a day from the wound
reccived. And, for this ohject, the coroner’s jury had
to inquire what instrument caused the death, and to '
establish the value of it. But the jury used to find a
nominal value only, and confine the deodand to the
very thing or part of the thing itself which caused the
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death, as if a waggon, to one of the wheels only: Rex
vs. Rolfe, Foster, 266; 1 Hawkins, T4; 1 Blackstone,
300; 2 Baecon's Abr. 202; 1 Hale, P. C. 419. This for-
feitnre, “ which seemeth to have been originally
founded rather in the superstition of an age of extreme
ignorance than in the principles of sound reason and
true policy : * Rex. vs. Eolfe, Foster, 266, was abolished
in England only on the st day of September, 1846,
by the 9-10 Vic. ch. 62, e

ATTAINDER-~ITH CONSEQUENCES,

Sec. 55.—Except in cases of treason, or of abetting,
procuring or counselling the same, no attainder shall
extend to the disinheriting of any heir, or to the pre-
judice of the right or title of any person, other than
tne right or title of the offender during his natural life
only.

Sec. 56.—Every person to whom, after the death of
any such offender the right or interest to or in any
lands, tenements or hereditaments, should or would
have appertained if no such attainder had taken place,
may, after the death of such offender, enter into the
same.

By the cornmon law, a man convicted of treason or
felony, stands atiaini. By this attainder, he loses his
civil rights and capacities, and becomes dead in law,
eiviliter mortuus: 1 Stephen's Comm. 141. He for-
feits to the King all his lands and tenements, as well
as his personal estate, his blood is corrupted, so that

!
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nothing can pass by inheritance to, from or through
him : 4 Blackstone, 380, 387; 2 Hawkins, 637. But the
lands or tenemente are not vested in the Crown dur-
ing the life of the offender, without office, or office-found
which is the linding by a jury of a fact which entitles
the Crown to the possession of such lands or tene-
ments: Wharton's Law Lexicon, verb. “Inquest of office,”
« gffice-found” : 3 Stephe’s Comm. 661. Though this
formality is not necessary in cases of treason, where,
by 33 Hen. VIIL ch. 20, sec. 2, goods and chattels
become the property of the Crown without office.

The aforesaid sections 55 and 56 of the Procedure
Act are taken from the 54 Geeo. ITL ch. 145, of the
Imperial Statutes; they have the effect to abolish the
corruption of blood in felonies. They seem to exclude
cases of treason, or rather to assume that corruption of
blood exists in treason, but, in these cases, corruption
of blood never existed in this country, not being part
of the criminal lJaw of England, as introduced here, it'
having been abolished, in England, by 7 Anne, ch. 21,
sec. 10, suspended by the 17 Geo. IL. ch. 39, sec. 8, till
not only the Pretender, but also his eldest, and all and
every his son and sons, should be dead, an event long

ago accomplished.

The 39 Geo. IIT. ch. 93 (Imperial), repealed these
last mentioned statutes, but it is not law for us: 1
Chitty, T84, T41; 4 Stephen's Comm. 455.

This view, on this part of the law, seemed to ourself
to bear such incongruous comnsequences, that we
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© thought it betfer to have upon it the opinion of the
learned Mr. Wicksteed, the Law Clerk of the House of
Commons. '

Mr. Wicksteed had the kindness to write as follows :

“Sections §5 and 56 of 32-88 Vie. ch. 29, are taken
from the statute of U. C. 8 Wm.IV. ch. 4, and, 1 think
should be read, and should have been printed as onf;
section, as they are in the U. C. statute. Why the
U. C. Legislature supposed that it was desirable to
pass that Act, I do not exactly know, but suppose that
alter the passing of the Imperial Act, 54 Geo. III. ch’
1435, ¢ An Act to take away the corruption of blood save
in cerfain cases,’ which does not in any way refer to
the prior Acts of William III, Anne,or 89-40 Geo. IIL
but simply enacts that ¢ no attainder for felony which
shall take place after the passing of the Act, save in
the cases of high-treason, petty-treason or murder, or
ahetting or procuring or counselling the same, shall
extend to disinheriting any heir,’ &c., they thought that
the operation of the Acts of Wi ITL. and Anne was at
any rate doubt{nl as o high-tresson, and not at all
doubtful as te petty-treason and murder, and they,
therefore, passed an Act identical with thai of the
Imperial Parliament, as to high-treason, but extending
the exemption to all other cases of felony, except high-
treason. And it is well to observe that the Act 39-40
Geo. I11. ch. 93, which is supposed to have repealed
the Acts of Wm. ITL and Anne, does nothing of the
kind, but merely regulates the mode of indictment
and trial in cases where the overt act of treason con-
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sists in a direct attempt on the life of or bodily harm
to the Sovereign, and provides that, after conviction in
such cases, judgment shall be neverthelessgivenand ex-
ecution doneasin other cases of high-treason: nothing is
said of the consequences of the attainder, and the Act is
entitled ¢ An Act for regulating irials for high-treason
and misprision of treason in certain cases” I do not
see that this Act repeals the two foregoing statuies,
(William and Aune) or restores the old law if it was
repealed by them, and the Imperial Act 54 Geo. IIL.
ch. 145 seems to assume that the old law existed, not-
withstanding the three former Acts, or it ought to have
repealed them. It goes to work in a better way, for
they, if in force, would have abolished corruption of
blood in high-treason, and left it in other felonies of
minor degree. And the T. C. Stat. and our present
one go still further and abolish it in all cases but high-
treason, thus very properly reversing the operation.of
the statutes William I1L. and Anne. 1 am not aware
that any statute of the Imperial Parliament or of any
of the Provinces of Canada has re-enacted corruption
of blood for high-treason. It would seem then that
the Acts of William and Anne, and 17 Geo. IT. ch. 39
(which I could not look at as it is absent from the
library} were intended to abolish corruption of blood
for treason after the death of the sons of the Pretender,
the last of whom, Cardinal York, died at Rome in
1807, and, therefore, before the passing of the Impe-
rial Act, 54 Geo, I11. ch. 145, and still longer before
the passing of the U. C. Act, 3 Wm. IV.ch.4 But
though the said Acts would appear to have abolished

.corrnption of blood for treason from 1807, yet, both the
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Imperial Parliament and the U. C. Legislature seem
to have thought that the said Acts had not that effect,

for neither the Imperial nor the U. C. Act re-enact the

' cox.'ruption of blood for treason, but assume that it
existed, and abolish it in certain other cases. If so
then, in Lower Canada, it does not seem to have bee:r;
abolished in treason or felony, until the passing of our

i}.ct of 1869. There is a litile mystery about this, but
fortunately, it does not matter now, except asa curios-

ity of legislative history. The Imperial Parliament
passed an Act, in 1870, 83-3¢ Vic. ch. 23, abolishing
forfeitures in all cases—a very sensible thing, But th:
A‘ct is necessarily long and special, as it had to pro-
vide for the management of a felon’s property while
undergoing sentence of imprisonment. In Chitty's
Cr. L., vol. 1, p. 741, there is something on this
matter, and he calls the 7 Anne an ineffectual attempt
o rvemove the corruption of blood ffrm.n k’ir;h—trcwson-
But T doubt whether Chitty had the Statu’f.es befon;.
him, for the effect of 3940 Geo. ITL. ch. 92, and of 54
Geo. 111, ch. 145, seem both to he incorrectly stated.”

.These valuabie notes go strongly to confirm the
view of the law as expressad on the‘subject ante ;
neither the T. C. Aet (C. 8. U. C, ch, 116) nor ;ection}
55 of the Procedure Act of 1869 can be taken as ye-
enacting the corruption of blood in cases of high-trea-
son: they both, assuming that it exists, pretend to
leave it in force. But it appears that it did not exist
'V?Then the criminal laws of England were introduce(.’;
either in Upper or in Lower Canada, there were in

force, in Eng ighi
Tnaland, as stated ante,two statntes abolishing
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such corruption of blood in high-treason, virtually
from 1807 (see Hawking . C., by Crurwood, Vol. I, p.
649 note) : these statutes were transmitfed to us as part
of our Jaws : they have never been repealed in Canada ;
so, it would seem that, in the present state of our law,
there is no corruption of blood either in cases of high
treason or any other felony, and that on attainder of all
felonies, the criminal forfeits only his goods and chat-
tels, and the profits of lands during life, while his
real estate cornes, in the ordinary channel of descent,
to his heir who is thus also restored to a full capacity to
inherit. See for Ontario, C. 8. U. C., ch. 52, sec. T.

In the Province of Quehec, by articles 82 and 33 of
the civilcode, ¢ivil death results from a condemnation
to (.eath or penitentiary for life : by art. 35, all the pro-
periy of the civiliter mortuus is confiscated to the
Crown: by art. 36, the civiliter mortuus cannot take
or .~ansmit by saccession. Is there not a centradic-
tio: between these articles, and more particularly the
las” one and sections 55 and 56 of the Procedure Act
of 18692 Parliament has undoubtedly exclusive
jurisdiction on the judgment and all the parts of the
judcment in criminal cases. DBut are the attainder,
forfeiture, &c., a part of the judgment, or only a con-
seqrience of it? See 4 Blackstone, 386. If only a con-

_ser aence of the judgment, do they fall within the

Cr:minal Law, or the Civil Law ?

"The attainder can be reversed by Act of Parliament
only : the royal pardon has not that effect : Rochon vs.
Ledue, 1 L. C. Jur. 262; 2 Hawkins, P. C. 649.
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The goods of an adjudged felon belong to the Queen,
without office found, though they are allowed to re-
main in the possession of his wife, or any other party.

8o, if a larceny is committed of such goods, they must
be laid in the indictment as belonging to the Queen,
even if the felon is only sentenced to a short period of
imprisonment ; but a house or land continues to be

. the felon’s property, as long as no office is found : Reg.

vs. Whitchead, 2 Mood. 181. See, anie, page 286, as-

to the meaning of the words “ office found.”

As remarked by Mr. Wicksteed (see ante), forfeitures,
confiscations and attainders are now abolished in Eng-
land since 1870 : why notimmediately do the same in
Canada ?

It may be useful to remark that thotigh the rebels
of 1837-88, sentenced by the Conrts-Martial then
established, were declared aftainé, and their property
confiscated, this was in virtue of a special statute spe-
cially passed for that purpose—the 2 Vie, ch. 7, of the
Lower Canada Statutes.

JURY SEPARATING, ETC.

Sec. 57.—In all criminal cases, less than felony, the
Jury may, in the discretion of the Court, and under
its direction as to the conditions, mode and time, he
allowed to separate during the pfogress of the trial.

Ttis a general rule that upon a criminal trial there
can be no separation of the jury after the prisoner is
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given in their charge, and before a verdict 1s given,
The above enactment restricts the rule to felonies ;
in fact, it seems to have always been admitted that in
misdemeanors the jury might be allowed to separate

during the trial: Rex vs. Woolf, 1 Chitly's Rep. 401;

R. vs. Kinnear, 2 B. & Ald. 462. \

~ But, even under the above clause, there is no donbt
that, generally speaking, the Judge ought not te
allow the jury to separate after they have been ad-
dressed by the Cowrt and their deliberations have
begun. In fact, some Judges never allow the jury
to separate, and if it can be done withount too much
inconvenience, this is, perlhaps, the hest practice.
When, however, such separation 18 permitted, the
Judge ought to caution the jury against helding
conversation with any person respecting the causc,
or suffering it in their presence, or reading news-
paper reports or comments regarding it, or the like:
1 Bishop, Cr. Proced. 996.

The doctrine that “a jury sworn and charged in
case of life or member canmot be discharged by the
Court, but they ought to give 2 verdict,” is exploded,
and it may now be considered as established law, that
a jury sworn and charged with a prisoner, even In a
capital case, may be discharged by the Judge at the
trial without giving a verdict, if anecessity-—that is a
high degree of need—for such discharge is made evi-
dent to b mind. If after deliberating together the
jury s¢j that they have not agreed, and that they are
not likely to agree, the Judge may discharge them. It
lies absolutely in his discretion how long they should
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be kept together, and his determination on the subject
cannot be reviewed in any way: Reg. vs. Charles-
worth, 2 F. & F. 326; 1B. & 8. 460; Winsor vs, Reg.
{in error), 7T B. & 8. 490; 3 Burn’s Justice, 98; Arch-
bold, 168,

In the course of the trial one of the jurors had, with-
out leave, and without it being noticed by any one,
left the jury box and also the Court-house, whereupon
the Cowrt discharged the jury without giving a ver-
dict, and a fresh jury was empanelled. The prisoner
was then tried anew, and convicted before the fresh
jtury : Held, by the Court of Criminal Appeal, that the
course pursued was right: Reg. vs. Ward, 10 Cox,
573,

If & juryman is taken ill, so as to be incapable of
attending through the trial, the jury may be dis-
charged, and the trial and examination of witnesses
begun over again, another juror being added to the
eleven; but in that case the prisoner should be offered
his challenges over again,-as to the eleven, and the
eleven should he sworn de novo: R. vs. Edwards, R.
- & R. 224; see also R. vs. Scalbert, 2 Leach, 620, and 2.
Hale, P. C. 295; also teg. ve. Ashe, 1 Cox, 150.

But when such a trial has to be begun over- again,
it is not regular, whether the prisoner assents to it or
not, instead of having the witnesses examined anew
vivg w% simply call and swear them over again,
and then read over the notes of their evidence taken
by the Judge on the first trial, even if, then, each wit-
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ness is asked if what was read was true and is sub-
mitted at the pleasure of the counsel on either side to
fresh oral examination and cross-examination: By the
Privy Council, in Reg. vs. Bertrand, 10 Cox, 618.

Although each juryman may apply to the subject

* before him that general knowledge which any man

may be supposed to have, yet if he be personally ac-
quainted with any material particular fact, he is not
permitted to mention the circumstance privately to his
fellows, but he must submit to be publicly sworn and
examined, though there is no necessity for his leaving
the box, or declining to interfere in the verdict: R.vs.
Rosser, T C. & P. 648 ; 2 Taylor on Evid. par. 1244

A juror was summoned in error, but not returned
in the panel, and in mistake was sworn to try a case,
during the progress of which these facts were dis-
covered. The jury were discharged, and a fresh jury
constituted : By Russell Gurney, in Reg. vs, Phillips,
11 Cox. 142. Tt is not necessary when a jury are dis-
charged without giving a verdict to state on the record
the reason why they were so discharged : R. vs. Davud-
son, 2 F. & F. .

The rule is that the rightto discharge the jury with-
out giving a verdict ought not to be exercised, except
in some case of physical necessity, or where it is hope-
less that the jury will agree, or where there have been
some practices to defeat the ends of justice. If, after
the prisoner is given in charge, thongh before any
evidence is given, it is discovered that a material wit-
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ness for the prosecution is not acquainted with the
nature of an oath, it is not a sufficient ground for dis-
charging the jury, so that the wiiness might be in-
structed before the next assizes upon that point, and
a verdict of acquittal must be entered, if the prosecu-
tion hag no other sufficient evidence : Rewx. vs. Wade, 1
. Mood. 86. Rex. vs. White, 1 Leach, 430, seems a con-
trary decision, but, at all events, is now overruled by
ihe above last cited case. Where, during the trial of
a felony, it was discovered that the prisoner had a
velation on the jury, Erskine, I, after consulting Tin-
dal, C. J,, held that: he had no power to discharge the
jury but that the trial must proceed: Reg. va. Wardle
C. & M. 647.- N R

If it appear, during a trial, that the prisoner, though
he has pleaded not guilty, is mad, the. judge may dis-
charge the jury of him, that he may be tried after the
recovery of his understanding: 1 ITale, P. C. 34; but
see post, sections 99 to 105 of the Procedure Act, and
remarks thereunder.

EVIDENCE, WITNESSES, DEPOSITIONS.

Sec. 58 —Depositions taken in the preliminary or
other investigation of any charge against any person
may be read as evidence in the prosecution of such
person for any other offence whatsoever, upon the like
proof and in the same manner, in all respects, as they
may according to law be read in the prosecution of
the offence with which such person was charged when
such depositions were taken.
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For the understanding of this enactment, a refer-
ence must be made to the proceedings, on the preli-
minary investigation taken by the Magistrate, before
whom, the prisoner, arrested for an indictable
offence, has been brought, in accordance with the dis-
positions of the 32-38 Vic. ch. 30, (1869) = An Act res-
pecﬁ?@g duties of Justices of the Peace, out of Sessions, in
relation to persons charged with indzetable offences,” taken
with certain alterations from the Imperial Act, 11-12
Vie. ch. 42 {Jervis’ Act).

After regulating the faking of the Witnesses’ deposi-

" tions in such cases, it is enacted by the said Act (sec. 30)

and if upon the trial of the person accused, it
be proved upon the oath or affirmation of any eredible wit-
ness, that any person whose deposition has been tuken as
aforesaid, 18 dead, or is 8o ill as not to be able to travel, or 1s
@t from Canada, and if it be also proved that such de-
position was taken in presence of the person accused, and
that he, kis Counsel or Attorney, had a full opportunity
of cross-examining the witness, then if the deposition
purports to be signed by the Justice, by or before whom the
same purports to have been taken, it shall be read as
evidence tn the  prosecution without further proof teereof,
wnless it be proved that such deposition was not in fact
signed by the Justice purporting to have signed the sams:
sec. 17 of the Imperial Act.

Doubts have arisen in England whether, under this
last cited clause, the prosecution must have been iden-
tically; for ‘the same-offencerss charged against the
prisoner, by the depositions against him as taken by
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the magistrate, and it has even been held that a depo-
sition taken on a charge of assault could not after-
wards be received on an indictment for wounding:
Req. vs. Ledbetter, 3 C. & K. 108. Though in the sub-
sequent case of Reg. vs. Beeston, Dears. 405, it was held
by the Court of Criminal Appeal that a deposition
taken on a charge either of assault and robbery, or of
doing grievous bodily harm, or of feloniously wound-
ing with intent to do grievous bodily harm, can, after
the death of the witness, be read upon a trial for mur-
der or manslaughter, where the two charges relate to
the same transaction, yet it seems by the report of the
case that if the charges on the two occasions had been
substantially different, the deposition would not have
heen admissible: see B. vs. Lee, 4 F. & F. 63; R. vs.
Radbourne, 1 Leach, 457; R. vs. Smith, R. & R. 339;
Reg. vs. Dilmore, 6 Cox, 52. But now, in Canada, by
the above enactment {(sec. 58 of the Procedure Act of
1869), all doubts on the gquestion are removed, and
depositions taken on “any” charge against a person
may ve read as evidence in the prosecution of such
pexson for “any other offence whatsoever,” when the
deposition is otherwise admissible. '
Prisoner’s Deposition.—The depositions on ocath of
& witness legally taken are admissible evidence against
him if he is subsequently tried on a criminal charge.
The only exceptionis in . the case of answers to ques-

tions, which he objected to when his evidence was

taken as tending ‘to criminate him, but which he has
been improperly compelled to answer: Keg. vs. Coote,
4 Moore’s P. C. Appeals, 599; Reg. vs. Garbat, 1
Den. 236.. Where a witness claims protection on the
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ground that an answer may criminate him, and is com-
pelled to answer, the answer is inadmissible, whether
he claim the protection in the first instance or after
having given some answers tending to criminate him-
self: Reg. vs. Garbet, ubi supra. But it sccms that
the part of the deposition given before such witness
has so claimed the protection of the Court is admissi-
ble: Rey. vs. Coote, ubi supra. And the witness need
not have been cautioned or put upon his guard as to
the tendency of the question, in order to render his
answer admissible : the 32-33 Vic, ch. 30, secs. 31 and
32, are applicable to accused persons only, and not to
witnesses; and sec. 33 of the same Act enacts spe-
cially that “nothing herein contained shall prevent
any prosecutor from giving in evidence any ad-
misston or confession, or other statement made at any
time by the person accused or charged, which by law
would be admissible as evidence against him.” See 8
Russell on Crimgs, 418, and Reg. va. Coote, ubi supra.

SUMMONING OF WITNESSES IN CERTAIN CASES.

Sec. 59.—If any witness in any criminal case, cog-
nizable by indictment in any Court of criminal juris-
diction at any term, sessions, or sittings of any such
Court in any part of Canada, resides in any part there-
of, not within the ordinary jurisdiction of the Court
before which such criminal case is cognizable, such
Court may issue a writ of subpcena, directed to such
witness, in like manner as if such witness were resi-
dent within the jurisdiction of the Court; and in case

such witness does not obey such writ of subpena, the
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Court issuing the same may proceed against such wit-
" ness, for contempt or otherwise, or bind over such wit-
ness to appear at such days and times as may be ne-
cessary, and upon defaunlt being made in such appear-
ance, may cause the recognizancesof such witness to be
estreated, and the amount thereof to be sued for and
recovered by process of law, in like manner as if such
witness were resident within the jurisdiction of the
Court.

This enactment hardly needs explanation. At
common law, writs of subpeena have no force beyond
the jurisdictional limits of the Court from which they
issue, but, by the above clause, any Court of criminal
jurisdiction in Canada may summon 2 witness from
any other part of Canada, forinstance, a criminal Court
in Quebec can summon a witness in Nova Scotia, or
wvice vergu, and if the subpeena is not obeyed, the Court
may proceed against the witness in like manner as
if such witness were resident within the jurisdiction
of the Court. InEngland, the 46 Geo. IIT ch. 92, con-
tains a provision of the same nature. In eriminal cases
the witnessis bound to attend, cven if he has not been
tendercd his expenses: 3 Lussell, 575; Roscoe Cr.
Ev. 104,

SUMMONING WITNESSES IMPRISONED, ETG.

Sec. 60—When the sttendance of any person con-
fined ina Penitentiary, or in any other prison or gaol
in Canada, or upon the limits of any gaol, is requiredin
any Court of criminal jurisdiction in any case cogniza-
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ble therein by indictment, the Courtbefore whomsuch
prisoner is required to attend may, or any Judge of
such Court, or of any Superior Court or County Court
may, before or during any such ferm or sitting at
which the attendance of such person isrequired, make
an order upon the Warden of the Penitentiary, or upon
the Sheriff, gacler, or other person having the custody
of such prisoner, to deliver such prisoner to the per-
son named in such order to receive him, and such per-
shall, at the time prescribed in such order, convey
gnch prisoner to the place at which such person is re-
rquired to attend, there to receive and obey such fur-
ther order as to the said Court may seem meet.

This enactment tenders unnecessary, in criminal
matters, the writ of kubeas corpus ad testificandum. It
seems to go very far, and might lead to serious conse-
quences; it, for instance, authorizes a Judge of the Court
of QuarterSessions, or of the County Courtin any partof
the Dominion, to order the removal of 2 prisoner from
any other part of the Dominion. Moreover, this re-
moval isnot, as in England, to be made under the same
care and custody as if the prisoner was brought under
a writ of habeas corpus, and by the officer under whose
custody the witnessis, but by any other person named
by the Judge in his order, thereby, against all notions
on the subject, releasing for a while a prisoner from
the custody of his gaoler, who, of course, ceases, pro
tempore, to be responsible for his safe ‘keeping, This
clause should certainly bealtered: the Imperial Act on
the subject is the 16-17 Vic. ch. 30,sec. 3. Thoughour
Statute doesnot expressly require it, an aflidavit stating
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‘the place and cause of confinement of the witness, and
further that his evidence is material, and that the party
cannot, in his absence, safely proceed to trial,should be
given in support of the application. And if the pri-
soner be confined at a great distance from the place of
trial, the Judge, will perhaps, require that the affidavit
should point ont in what manner his testimony is ma-
terial : 2 Zaylor, on. Ev. par 1149,

QUAKER MAY MAKLE AFFIRMATION.

Sec. 61.—+Any Quaker, or other person, allowed by
law to afirm instead of swearing in civil cases, or
‘solemnly declaring that the taking of any oath is,
according to his religious belief, unlawful, who is
required to give evidence in any criminal case, shall,
instead of taking an cath in the usual form, be per-
mitted to make his solemn affirmation or declaration,
beginning with the words following, that isto say: «I
AB., do solemnly, sincerely and truly declare and
afirm ;” which said affirmation or declaration shall be
of the same force and effect as if such Quaker or other
person, as aforesaid, had taken an oath in the usuval
form.

This enactment corresponds with the 24-25 Vie. ch.
66, 32-88 Vic. ch. 68, and 33-34 Vie. ch. 49, of the
Imperial Statutes. The declaration vequired may he
given with the affirmation as follows: I, A.B., do
solemnly, sincerely and truly declare and affirm that
the taking of any oath is, according to my religions
belief, unlawtul, and I do also solemnly, sincerely and
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truly declare and affirm:” 2 Puylor on Ev par. 1253
and 1254. See ante, vol. 1, page 726, et seq. on sec-
tion 2 of the Perjury Aect.

WITNESS INTERESTED OR CONVICTED, COMPETENT.

Sec. 62—No person offered as a witness shall, by
reason of any alleged incapacity from crime or interest,
be excluded from giving evidence on the trial of any
crim:nal case, or in any proceeding relating ov inei-
dental to such case.

Sec. 63.—Every person so offered shall be admitted
and be compellable to give evidence on oath, or solemn
affirmation where an affirmation is receivable, notwith-
standing that such person has or may have an interest
in the matter in guestion, or in the event of the trial
in -+ ich he is offered as a witness, or of any proceed-
ing relating or incidental to such case, and, notwith-
standing that sach person so offered as a witness, has
been previously convicted of a crime or offence.

These two clauses are taken from the 6-7 Vie. ch.
85, sc:.. 1, of the Imperial Statutes.

At common law, persons convicted of treason, felony,
piracy, perjury, forgery, &c., were not admitted as
witnosses. It was also a general rule of evidence not
to advait the testimony of a witness who was interested,
either divectly or indirectly, in the event of the trial.

Thes incapacities are now removed by the above
enaciiaents. :
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In the case of Reg. vs. Webb, 11 Cox, 133, Lush, J,,
held, that, notwithstanding the last part of- section
63 (anie), a person under sentence of death isincap-
able of being a witness, but this ruling may, perhaps
be questioned: 2 Taylor, on Ev. page 1169, note;
though, the evidence of such a wiiness cannot be of
much weight, since he is not liable to the temporal
punishments attached to perjury.

By the above enactments, it is clear that where
several prisoners are jointly indicted, and one of them
is conviected, either on his own confession or by ver-
dict, and sentenced before the trial of the other is con-
cluded, the prisoner so sentenced is rendered com-
petent for or against the other: Reg. vs. Jackson, 6
Cox, 525

In Rteg. vs. Winsor, 10 Cox. 276, it was held that
where two persons are jointly indicted, but separately
tried, one of them may be called as a witness against

the other, although the one so called as a witness has

not been tried, nor acquitted, nor pleaded guilty to the
indictment, nor discharged on a nolle prosequi. 8o in
Reg. vs. Payme, 12 Cox, 121, Chief-Justice Cockburn
said that if prisoners joinily indicted are tried separ-
ately, there can be no objection to calling one prisoner
as witness for another.

In Reg. vs. Deeley, 11 Cox, 607, Mellor, J. allowed two
of the prisoners to be called as witnesses on behalf of
the third, though they were jointly indicted and tried
together. But this case is overrnled, and in Reg. vs.
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Payne, 12 Cox, 118, it was held, by sizteen judges, that
after several prisoners, jointly indicted and tried, are
given in charge to the jury, one, whilst in such charge,
cannot be called as a witness for another. And in
Reg. vs. Thompson. 12 Cox, 202, upon the same princi-
ple, it was held that the wife of a prisoner, jointly in-
dicted and given in charge to the jury with other
prisotters, cannot be called as a witness by one of the
other prisoners whilst the husband is so in charge
with them.

These two cases, with Hey. vs. Winsor, ubi~supra,
are unquestionably applicable to Canada, and to be
followed, under the above sections of the Procedure
Act. Whenever, therefore, the Crown or the defend-
sanl intend to call as a witness one of the co-defendanis

{ they shonld ask for a separate trial; if it is only after

/ {ie defendants have jointly been given in charge to

the jury that the evidence of one of the defendants is
discovered to be mecessary, then, if for the Crown, a
nolle prosequi may be entered, or averdict of acquittal
may be taken, in the discretion of the Court, if no evi-
dence has been given against the party who is songht

"to be made a witness. Then the discharged prisoner
becomes competent to testify either for the Crown or
for his former co-defendants: 2 Taylor, on Ev. par.
1223

If on a first trial of two prisoners jointly indicted
and tried together, the jury are discharged without
giving a verdiet, there is nothing to prevent the prose-
cution from trying only one of the prisoners on the yen-
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ire de novo, and then, on this second trial, to call as a wit-
ness on this issue, the other prisoner : fey, vs. Winsor,

10 Cox, 276,

OROBS-EXAMINATION A8 TO PREVIOUS STATEMENTS IN
WRITING.

Sec. 64—Upon any trial, a witness mav be cross-
examined as to previous statements made by him in
writing, or rednced into writing relative to the snb-
ject matter of the case, without such writing being
shown to him ; but if it is intended to contradict the
witness by the writing, his attention must, before such
contradictory proof can be given, be called to those
parts of the writing which are to be used for the pur-
pose of so contradicting him ; and the Judge at any
time during the trial, may require the production of
the writing for his inspection, and he may thereupon
make such use of it for the purposes of the trial as he
thinks fit.

Of course the words “upon any trial ” mean “ apon
any trial in any criminel cuse” This enactment is
sec. & of 28 Vie, ch. 18 of the Tmperial Statutes, gn
Act for umending the lew of cvidence and practice on
criminal trials : upon which see 2 Taylor on Ev. par.
1301, 1302, 1303; 3 Russell, on Crimes, 550. The
general rule was that, when a contradictory statement
alleged to have been made by the witness was con-
tained in a letter or other writing, the cross-examining
party should produce the document as his evidence,

and have 1t read, in order to base any quesiions to the
U B
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witness npon it The above clanse abrogates this rule,
under which was excluded one of the best tests by
which the memory and integrity of a wiiness can be
tried : 9 Taylor on Ev. par. 1301. Before the abro-
gation of the rule, the witness counld not be asked
whether he did or did not state aparticular fact before
the magistrate, without first allowing him to read, or
have read fo him his deposition: R. vs. Edwards, 8
C. & P. 26. And it was irregular to question a witness
a5 to the contents of a former declaration, affidavit,
letier or any writing made or written by- }?im, or .taken
in writing as his declaration or deposition, withoat
first having the said writing read : The Queen’s case, 2
Brod. & B. 288. In many of our criminal courts, it
seems to be forgotten that this is not now ‘rhe‘l‘aw.
The prosecution cannot use or refer to th depositiens
without putting them in: Reg. vs. Muller, 10 Cox, 43,
by Pollock, C. B, and Martin, B.
&

Dut if the former declarations of the witness were
not in writing, but merely by parol, he xmay be cross-
exa:1ined on the subject of it, and if he deny1t, another
witness may be called to prove it, if it be. a matter
relevant to the issue; if not relevant to the issue, the
witness's answer is conclusive: 2 Toylor on Ev. par

1295.

PROOF OF PREVIOUS CONVICTION OF A WITNESS.

Sec. B5.—A witness may be questioned as to whether
he has been convicted of any felony or misdemeanor,
and upon being 5o questioned, if he either denies the
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fact or refuses to answer, the epposite party may prov.

spch conviction, and a certificate, as providedjgr? :‘ Ny
tl(fn twenty-six, shall, upon proofof the identity of t?‘lc-
w1tnv:::ss. as such convict, be sufficient evidence of h'e
conviction, without proof of the signature or the oﬂici:j

character of the perso i i
charactor persons appearing to have signed the

. This enactment is taken from the 28 Vic. ch. 18, sec
Z, of the.ImperiaI Statutes, An Act for a%nendimj tfz‘
aw of evidence and practice on criminal trials 7

As to the form and substance of the certificate

1

Quest-ions tem:ling to expose the witness to criminal
accusation, punishment or penalty, need not he an
;\\ :red'; no one can be forced to criminate himself:
! ;138 1}:111.18 p}'fl‘vﬂ;ge can be invoked only by the wib:

imself. Kor is the Judge bou

: . D . nd to warn
x;rltnessgof his right, though he may deem it prope:};z
do so: 2 Taylor on Ev

’ . par. 1318; Reg. vs. O
f}foores P. C. Appeals, 607; 12 Cox, 557. W}f;):}?;e4

e answer may tend to criminate the witness o:-
ia}}:pcése him fo a penalty or forfeiture, is a point wk;i;:h
{Iethourt will determine, under all the circumstan ce
ol the case, as soon as the protecti i i ;

: 8 :ction is claimed
without requiring th i o
g the witness fully to explai
ths, effect would be produced ; for, if this \a?er;nnimw
fw{tflv the protection which the rule is desiﬂ‘nedces-
afford to the witness wonld at once be annihifated N
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It is now decided, contrary to an opinion formerly
entertained by several of the Judges, that the mere
declaration of a witness on oath that he believes that
the answer will tend to eriminate him, will not suffice
to protect him from answering, when the other cir-
cumstances of the case are such as to inducethe Judge
to believe that the answer would not realty have that
tendency. In all cases of this kind the Court must sce
from the surrounding circumstances, and the nature
of the evidence which the witness is called to give,
that reasonable ground exists for apprehending danger
to the witness from his being compelled to answer.
When, however, the fact of such danger is once made
to appear,'considerable latitade should be allowed to
the witness in judging for himselfof the effect of a par-
ticular question; for it is obvions that a question,
though at first sight apparently innocent, may, by
affording a link in a chain of evidence, become the
means of bringing home an offence to the party an-
swering. On the whole, as Lord Hardwicke once ob-
served, « these objections to answering should be held
to very strict Tules,” and, in some way or other, the

Court should bave the sanction of an oath for the facts
on which the objection is founded : 2 Taylor on Ev.

par. 1311.

If the prosecution to which the witness might be
exposed, O his Hability to a penalty or forfeiture, is
barred by lapse of time, the privilege has ceased and
the witness must answer: 2 Taylor on Ev., par. 1312,

Whether a witness is bound o answer any question,
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the direct and immediate effect of answering which
might be to degrade his character, seems doubtlul,
although where the transaction as to which the wit-
ness is interrogated forms any wmaterial part of the.
issue, he will be obliged to answer, however strongly
his evidence may reflect on his character. ' l

Where, however, the question 15 not directly ma-
terial to tthe issue, but is only put for the purpose
of testing the character and consequent credit of
the witness, there is mmch more room for doubt.
Several of the older dieta and authorities tend to
show that in such case the wilness is not bound to
answer; but the privilege, if it still exists, is cer-
tainly much discountenanced in the practice of mod-
ern times. Even Lord Ellenborough, who is reported
to have held on one occasion that a witness was
not bound to state whether he had not been sentenced
to imprisonment in a house of correctio'n, and on
another, that the question could not so much as be
put to him, seems in a later case o have disregarded
the rules thus enunciated by himself; for, on a wit-
- ness declining to say whether or not he had been con-
fined for theft in gaol, his Lordship harshly observed:
“ If you do not answer the guestion I will send yov
there.”

No doubt cases may arise where the Judge, in the,

exercise of his discretion, would very properly inter-

pose to protect the witness from unnecessary and
unbecoming annoyance. For instance, all inguiries
into discreditable transactions of a remote date might,
in general, be rightly suppressed; for the interests of
justice can seldom require that the errors of a man’s
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life, long since repented of, and forgiven by the com-
munity, should be recalled to remembrance at the plea-

“sure of any future litigant. So questions respecting

alleged improprieties of conduct, which furnish no real
ground for assuming that a witness who could be
guilty of them wonld not be a man of veracity, might
very fairly be checked. But the rule of protection
should not be further extended ; for if the inquiry re-
lates to transactions comparatively recent, bearing
directly upon the moral principles of the witness, and
his present character for veracity, itis not easy to per-
ceive why he should be privileged from answering,
notwithstanding the answer may disgrace him. It
has, indeed, been termed a harsh alternative to compel
o witness either to commit perjury or to destroy his
own reputation ; but, on the other hand, it is obviously
most important that the jury should have the means
of ascertaining the character of the witness, and of
thus forming something like a correct estimate of the
value of his evidence. Moreover, it seems absurd to
place the mere feelings of a profligate witness in com-
petition with the substantial interests of the parties in
the cause: 2 Taylor on Ev., par. 1313, 1314, 1815; 3

" Russell on Crimes, 543, 547.

By the words “ or refuses to answer” in the.said sec-
tion 65 of the Procedure Act of 1869 (an& these words
are also inthe Imperial Statute), it would, at first sight,
seem that the witness questioned as to a previous con-
viction is not bound to answer; but it is obvious that
this is ot so ; and that the above quotation from Tay-
lor goes to show clearly that the question, if insisted

r
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upon by the Court, must be answered. Indeed, in a
great many cases, the party putting the question could
not be expected to be ready, on the spot, to prove the
conviction of the witness, otherwise than by himself.

WHEN ATTESTING WITNESS NEED NOT BE CALLED.

Sec. 66—It shall not be necessary o prove by the
attesting witness any instrument to the validity of
which attestation is not requisite, and such instrument
may be proved by admission or otherwise, asif there
had been no attesting witness thereto.

This is verbatim; sec. T of 28 Vic. ch, 18, of the
Tmperial Statutes.. Formerly the rule was that if an
instrument, on being produced, appeared to be signed
by subscribing witnesses, one of them, -at least, should
be called to prove its execution. The above clause
abrogates this rnle, Of course, it applies only to in-
struments to the validity of which attestation is not
requisite. In 2 Zaylor, on Ev. par. 1637 et seq. will
be found a list of the principal documents requiring
attestation in England. This enumeration applies
but little to Canada; at least, to the Province of
Quebec. Itis clear that this 15 a subject governed by
the civil law of each of the Provinces.

COMPARISON OF DISPUTED WRITING V&ITH GENUINE.

Sec. 67.—Comparison of adisputed writing with any
writing proved to the satisfaction of the Court to be
genuine, shall be permitied to be made by witnesses;
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and such writings and the evidence of the yritnesses
respecting the same, may be submitted to the Conrt
and Jury, as evidence of the gennineness or otherwise
of the writing in dispute.

As in the preceding clauses this enactment is taken
from the 28 Vic. ch. 18 of the Imperial Statutes, and is
verbaitm section 8 thereof. Before this enactment, it
was an established rule that, in a criminal case, hand-
writing conld notbe proved by comparing a paper with
any other papers acknowledged to be genuine: 3 Bus-
sell, on Crimes, 361; Arehdold, 267 ; neither the witness
nor the jury were allowed to compare two writings
with cach other, in order to ascertain whether both
were written by the same person: 2 Taylor on Ev.
par. 1667.

PARTY, HOW TO DISCREDIT HIS OWN WITNESS.

Sec. 68.—A party producing a witness shall not be
allowed to impeach his credit by general evidence of
bad character, but in case the witness in the opinion
of the Court, proves adverse, such party may contradict
him by other evidence, or by leave of the Court, may
prove that the witnessmade at other times a statement
inconsistent with his present testimony; but before
such last mentioned proof can be given, the cireum-
stances of the supposed statement, sufficient to desig-
nate the particular occasion, must be mentioned to the
witness, and he must be asked whether or not he did
make such statement.
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This is wverbatim sec. 3 of the 28 Vic. ch. 18, of the
Imperial Statutes, An Aet for amending the law of
evidence and proctice on Criminal trials.

In the Province of Quebec a similar enactment is
contained in article 269 of the Code of Civil Procedure.

. The word adwverse in the above clanse does not mean

merely unfavourable, but kestile: 2 Taylor on Ev. par.
1989. However, in Dear vs. Knight, 1 ¥. & I, 433,
Erle, J. appears to have regarded a witness as “ ad-
verse,” simply becanse he made a staternent contrary
to what he was called to prove.

The first part of the clause seems to have always
been the law. It was decided in Ewer vs. Ambrose,
3 B, & C. 750, that if a witness called to prove a fact
prove the contrary, his credit conld not be impeached
by general evidenece, but, in R. vs. Ball, 8 C. & P. 745,
that the party is at liberty to make out his case by
other and contradictory evidence. The portion of the
clause allowing a party to prove that his witness made
at any time a different account of the same transaction
seems to be a new law, by the said case of E. vs. Ball,
ubi supra.

PROOF OF CONTRADICTORY STATEMENTS BY WITNESSES.

Sec. 69.—If a witness, upon cross-examination as 1o
a former statement made by him, relative fo the sulject
siuttter of the cuse, and inconsistent with his present
testimony, does not distinctly admit that he did make
such statement, proof may be given thathe did in fact
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make it; but before such proof can be given, the cir-
cumstances of the supposed statement, sufficient to
designate the particular occasion, must be mentioned
to the witness, and he must be asked whether or not
he did make such statement.

This enactment is taken [rom sec, 4, of the 28 Vi,
ch. 18, of the Imperial Statutes.

Formerly there was some difference of opinion as to
whether, in such a case, proof might be given that the
witness had made the statement denied by him. It
must be observed that the clauwse applies only to a
statement relafive to the subject matter of the case, 1 it
is not relative to the subject matter of the case, the answer
given by the witness must be taken asconclusive, It
seems that questions Tespecting the motives, interest
or conduct of the witness as connected with the cause
or with either of the parties, are relevant guoad this
enactment, though, Coleridge, J., in B. vs. Lee, 2 Lew
C. C. 154, held that if a witness denies that he has
tampered with-the other witnesses, evidence to con-
tradict him eannot be received. Of course this cage
was before the statute, and does not gpecially apply
to a former stetement made by a witness. As to the
last part of the clause, it is based on a principle always
reccived under the rules of evidence. It was held
in The Quesn's case, 2 Brod. & B. 811, that where a wit-
ness for a prosecution has been examined in chief, the
defendant cannot afterwaids give evidence of any
declaretion by such witness, or of acts done by him, to
procure persons corruptly to give evidence in support
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of the prosecution, unless he have previously crose-
examined such witness as to such declarations or acts.

AMENDMENT OF VARIANCES AS TO DOCUMENTSE, ETC.
BETWEEN PROOF AND RECITAL.

See. T0—When in the indictment whereon a trial
is pending before any Court of Criminal Jurisdiction
in Canada, any variance appears between any matter
in writing or in print produced in evidence, and the
recital or setting forth thereof, such Court may caunse

the indictment to be forthwith amended in such par-:

ticular or particulars, by some officer of the Court, and
after such amendment the trial shall proceed in the
the same manner in all respects, both with regard to
the lHability of witnesses to be indicted for perjury,
and otherwise, as if no such variance had appeared.

This enactment is taken from the 11-12 Viec. ch. 46
see. 4 of the Imperial Statutes.

At common law, any variance between an instru-
ment as alleged in the indictment and the instrument

itgelf as produced in evidence was fatal : . vs. Poawell, .
2 Fast, P. C. 976; see post, remarks under the next-

section.
AMENDMENT OF INDICTMENT.

Sec. T1.—Whenever on the trial of an indictment
for any felony or misdemeanor, any variance appears
between the statement in such indictment and the
evidence offered in proof thereof, in mames, dates,.

-
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‘places, or other matters or circumstances therein men-
tioned, not material to the merits of the case, and by
the misstatement whereof the person on trial cannot
be prejudiced in his defence on such merits, the Court
before which the trial is pending may order such iu-
dictment to be amended according to the proof, by
some officer of the court or other person, both in that
part of the indictment where the variance occurs, and
in every other part of the indictment which it may be-
come necessary to amend, on such terms as to post-
poning the trial to be had before the same or another
jury as such Court thinks reasonable; and if the trial
be postponed, the Court may respite the recognizances
of the proseculor and witnesses, and of the defendant
and his sureties (if any), in which case they shall re-
spectively he bound to atiend at the time and place to
which the trial is postponed without entering into
new recognizances, and as if such time and place had
been mentioned in the recognizances respited as those
at which they were respectively bound to appear.

Sec. 72.—After any such amendment the trial shall
proceed, whenever the same is proceeded with, in the
the same manner and with the same consequences,

‘both with respect to the liahility of witnesses to be In-

dicted for perjury and in all other respects,-as if no
such variance had occurred.

Sec. 73.—In such case the order for the amendment
shall be endorsed on the Record, and all other rolls

‘and proceedings connected therewith shall be amend-
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ed accordingly by the proper officer, and filed with the
indictment, among the proper records of the Court.

Sec. 74~—When any such trial is had before a second
jury, the Crown and the defendant respectively shall
be entitled to the same challenges as they were entitled
to with vespect to the first jury.

Sec. 75 —HEvery verdict and judgment given after
the making of any such amendment shall be of the
same force and effect in all respects as if the indict-
ment had originally been in the same form in which
it is after such amendment has been made.

Sec. T6.~-If it becomes necessary to draw up a for-
mal record in any case where an amendment has been
made ag aforesaid, such record shall he drawn up in
the form in which the indictment remained after the
amendment was made, without taking any notice of
the fact of such amendment having been made.

These clauses are taken from the 14-15 Vie. ch. 100
of the Imperial Statutes (Lord Campbell’ s Act), in rela-
tion to which Mr. Grecves remarks - —

“This is one of the most important sections in the Act,
and, if the power given by it be properly exercised,
will tend very materially to the better administration
of criminal justice. Formerly, if any variance occur-
red between any allegation in an indictment, and the
evidencé adduced in support of it, the prisoner was
entitled o be acquitied. Thisled to much inconveni-
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ence. [t cansed the multiplication of counts, vayirng
the statement in as many ways as it was possible to
conceive the evidence could support, and thereby
greatly increased the expense of the prosecution. It
sometimes led to the entire escape of heinous offenders,
for it happened in some cases that the Grand Jury
were discharged before the acquittal took piace ; and
though such acquittal in many cases wonld not have
operated as a bar o another indictment, yet the prose-

.cutor chose rather to submit to the first defeat, than to

prefer another indictment at a subsequent assizes; and

‘even in some cases an acquittal took place under such
circumstances that the prisoner was enabled success-

fully to plead it in bar to another indictment. Thusin
Sheen's case, 2 C. & P. 684, where the prisoner had been
indicted for the murder of Charles William Beadle,
and acquitted on the ground that the name of the de-

-ceased could not be proved, to a subsequent indict-

ment, which charged him with the murder of Charles
William, he pleaded the former acguittal, and that the
decessed wasas well known by the name mentionedin
the one indictment as by the name mentioned in the
other, and so the jury found. This case clearly shows
that the preferring a new bill was not in all cases suffi-
cient to prevent a failure of justice in consequence of a
variance; and many like cases have occurred.

«The provisions as to the amendment of variancesin
criminal cases have been gradually extended. The
first statute, which introduced the power of amend-
ment, was the 9 Geo. IV. c. 15, which empowered

:any Judge at Nisi Prius, or any Court of Oyer and
‘Terminer and CGreneral Gaol Delivery to amend any
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x’-'ariance, in cases of misdemeanor, between any matter
“n writing ov ¢n print, and the recital thereof on the re-
cord. After this statute had been in operation for the
full period of twenty years, and no injuriouns conse-
quences had been found to arise from it, the 11-12
Vic. ch. 46, sec. 4, empowered any Court of Oyer and
Ter’miner and Greneral Gaol Delivery to amend any
variance, tn any offence whutever, belween any matter in
writing or in print, and the recital thereof on the re-
cord ; sec. T0 of our Procedure Act of 1869. And the
provisions of this Act were extended to the Sessions, aa
far as they are applicable to offences within theirjuris-
diction, by the 12-13 Vie. ch. 45, sec. 10.

“ As these enactments only applied to variances be-
tween matters in writing and the record, a very
numerons class of variances was left unprovided for
-and the first clause in this Act was intended to apply"
to all such variances., As this section originally siood
immediately after the words °‘persons whaisoever
therein named or deseribed, followed the general
words ‘or any variance between such statement and
‘the evidence offered in proofin any other matter orthing
whatscever. These words were objected to as bein:‘
too general, and struck out on that ground in thz
House of Lords. The words *or in the name or
description of any matter or thing therein named. or
described’ were then inserted inthe Lords. A doubt
subsequently arose whether in case any property were
-described as belonging to certain persons, and it turned
out Eo belong to more or less in number than the per-
sons ‘named, an amendment could he made as the
clanse then stood : in other words, whether the clanse
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warranted an amendment in the number of owners of
property ; and to avoid this difficulty, the words ‘or
{11 the ownership of any property therein named or
described” were inserted. The striking out of the
general words is much Lo be regrelbed, us cases pre-
cisely within the same mischief as those provided for
will very probably occur.

«As the clause now stands, it is limited to the parti-
cular variances therein enumerated, and, not only so,
but it is so cautiously framed, that whilst on the one
hand it is so worded as to prevent the escape of offend-
ers by reason of variances not material to the merits
of the case,so on the other it does not permit any
amendment to be made whereby the defendant may
be prejudiced in his defence wponsuch merits. Inevery
case, therefore, where a variance occurs, the Court
will have to consider the following questions: lst,
whether the variance be in one of the matters specified
in the section; 2ndly, whether it be ¢ not material to
the merits of the case;’ and lastly, if it appear not
material to the merits of the case, whether the defend-
ant may be prejudiced by the amendment ‘in his
defence on such merits.’ _

“The terms, ‘ merits of the case,’ as applied to all
ordinary criminal cases, obviously mean the substan-
tial truth and justice of the case with reference. to the
guili or innocence of the prisoner. When we say that
a prisoner has been acquitted npon the merits, we
mean that the jury have heard and considered all the
ovidence with reference to the question of the guilt or
innocence of the prisoner of the crime charged, and
have acquitted him on the ground that the charge was.
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not proved. It wonld be a perversion of language to
apply such an expression to a case where the prisoner
was acquitted on the ground of a trifling variance ora
teehnical quibble.

“It may be well to observe that a matter may well
constitnte some part of the merits of a case, and yet a
variance as to the name or description of such matter
may not be material to the merits of the case. Thus,
upon the trial of an indictment for stealing an animal,
the proof of the animal stolen constitutes a part of the
merits of the case, and yet the description of it, as an
ewe instead of a lamb, may not be in the least degree
material to the merits of the case as above explained.

“It is to he carefully noticed, also, that an amend-
ment is only prohibited where the defendant may be
prejudiced in his defence wupon the merits, not in his
defence simply. Indeed, wherever any variance
occurs which makes an amendment necessary, it may
be truly said that the defendant may be prejudiced in
his defence by making it, for if the amendment be not
made the defendant would be entitled to be acquitted.
The prejudice, therefore, to the defendant, which is
to prevent an amendment, is properly confined to a
prejudice in his defence upon the merits, which plainly
means a substantial, and not a formal or technical
defence to the charge made against him.

“ The clause applies in terms to six classes :

* [—The name of any county, riding, division, city,
borough, town corporate, parish, township or place,
mentioned or described in the indictment.

#11.—The name or description of any person or per-
sons, or body politic or corporate, stated to be the
: v
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owner or owners of any property which forms the
subject of any offence charged in ihe indictment.
«I[I.—The name or description of any person or
persons, body politic or corporate, alleged to be injured
or damaged, or intended to be injured or damaged ‘b}f
the commission of the offence charged in the indict-

. ¢
ment. -

« ITV.—The christian name or surname, or both chris-
tian name and surname, or other descripiion of aty
person or persons named or described in the indict-
ment. .

« VY ——The name or description of any matter or thing
whatsoever, named or deseribed in the indictment.

« Tt is observed, that by the Inierpretation Clause(sec.
30, post, p. 82¢), (sec. 1 of the Procedure Act o 1869,
the term °‘indictment, includes inguisition, informa-
tion, presentment, ples, replication, and other plead-
ing, as well as a nisi prius record, consequently the
power of amendment extends to all.

“ With regard to the cases in which an. amendment
ought to be made or refused, as the questions whether
the variance be material to the merits of the case, an‘d
whether the defendant may be prejudiced im his
defence on the merits by making an amendment, are
guestions which must necessarily depend on the par-
ticular charge and particular circumstances of each
case, it is impossible to lay down any general r'ule by
which the Court may be guided in all cases | mdec'd
it is very possible that the very same identical vari-
ance, which ought unquestionably to be amended in
one case, ought just as clearly not to be amended in
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another, as it may so happen that the amendment in
the one case could not possibly prejudice the prisoner
1n his defence on the merits, but in the other might
materially prejudice the prisoner in such defence.

““ Cases may easily be put where no doubt can exist
that the variance is not material to the merits, and that
1.:he defendant cannot be prejudiced by an au‘:endment
in his defence on the merits. For instance, a man
steals a sheep in the night out of a field, bein’g ignor-
fmt at the time of the name of the owner of the sheep ;
in such a case it is very difficult to conceive that the:
name of the owner can be material to the merits, or
that the defendant can be prejudiced in his defenc; b
the name of the owner being amended according tﬁ
the proof. So also if a man were to shoot into & crowd
a.nd wound or kill an individual, the name of such in-
dividual could hardly by possibility be' material I;l
each case, however, the Court must form its ownjudcr-
ment upon a congideration of the whole facts of the cas:
and ‘the manner in which the variance is brought un:
d.er its notice ; and it may not unfrequently be mate-
rial to see whether any such question has been raised
before the committing magistrate, for if the case has
proceeded before the sitting magistrate without an
such guestion being raised,that may afford some g'mung
a.t least for concluding that the defendant did not con-
sider the point material to his defence, and that it is
not entitled to be so considered upon the trial.

“ Before determining uponmakingan amendment, the
\_._Court should receive all the evidence applicable to‘ the;
’par_ticular point, otherwise it might happen that that

which appeared to be a variance upon the evidence at
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one stage of the trial, might afterwards be shewn to
beno variance by the evidence at a later period of the
trial; and if the Court were to amend on the evidence
at the earlier period, it would be obliged to direct an
acquittal upon the evidence at the subsequent period,
for the clause gives no power to amend the same identical
particular move than once.

« Again, in order to ascertain whether the prisoner
may be prejudiced in his defence by the amend-
ment, the Court ought to look, not only to the facts
in evidence on the part of the prosecution at the
time when the amendment is applied for, but also
to the defence already set up, or intended to be set
up; for which purpose it may, perhaps, in some cases
be necessary to examine a witness or two on behalf
of the defendant. It must be remembered that the
question is one entirely for the Court, and that the
Court must decide it itself; and, generally spealking,
where this is the case, the Court will not determine
the question before it on the evidence on one gide, but
will permit the other side immediately to introduce
any evidence that may bear upon the question, so that
the whole factsrelating to the particular question may
be before the Court at once.

« Thus—to mention an analogous case—where the
plaintiff proposed to put in evidence an account signed
by the defendant, and the defendant proposed to ex-
clude the account on the ground that it had been
delivered to the plaintiff, an attorney, in his char-
acter of attorney for the defendant, Erle, J., held
{hat the defendant was entitled immediately to put
in a letter, and call a witness to prove that the ac-
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count was so delivered, though the plaintiff’s case
was not closed : Cleave vs. Jones, Hereford Summer
Assizes, 1851. It must be noticed, also, that the
power to amend clearly does not extend to altering
the charge in the indictment from one offence to
another offence. For instance, an indictment for
‘forging’ could not be altered into an indictment for
‘uttering,’ nor an indictment for ‘stealing’ into an
indictment for ‘obtaining by false pretences.’

“ Equally clear is it that the amendment ought not to
bhe made so as to apply to a different transaction.
Every offence, however simple it may be, consists of a
number of particulars; it must have time, and place,
and its component parts, all of which together consti-
tute one individual transaction. Now the real meaning
of the clause is that, provided you to keep to the same
identical transaction, you may amend any such error as
is mentioned in the clause as to onhe or more of the par-
ticulars included in such transaction. For instance, a
burglary is charged in the house of James Jones,in the
parish of Winkhill, and stealing the goods of John
Jeffs. The evidence shows that a burglary was com-
mitted in every respect as alleged, except that the
goods were the property of James Jeffs. There an
amendment would clearly be right. But suppose, in-
stead of such a case, it was proposed to prove a bur-
glary at another time, at another place in another
man’s house, and the stealing of other goods; this
clearly would not be a case for amendment. The pro-
per mode to consider the question is this: the Grand
Jury have had evidence ofone transaction, upon which
they found the bill; the case before the Petty Jury
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ought to be confined to the same transaction, but if it
is, it may turn out that, either through insufficient in-
vestigation or otherwise, the Grand Jury have been
in error as to some particular or other, and upon the
trial the error is discovered. Now this is just the case
to which the clause applies. A civil case may afford
an'apt illustration. The plaintiffs declared on a pro-
missory note for £250, made by the defendunt, dated
the 0th of November, 1838, payable to the plaintiffs, or
their ovder, on demand; the defendanf pleaded thathe
did not make the note; the plaintiffs proved on the
trial a joint and several promissory note for £250, made
by the defendant and his wife, dated the 6th of Novem-
ber, pavable twelve months after date, with interest.
There was no proof of the existence of any other note,
Although it was objected that there was a material
variance in the substantial parts of the note, the date
the parties, and the period of its duration, it was held
that the declaration was properly amended, so as to
make it correspond with the note produced; for it was
a mere misdescription, and it was just the case in
which the Legislature intended that the discretionary
power of amendment should be exercised: Beckelt vs.
Dutton, TM. & W. 157. The amendment was made
under the 8 & 4 Wm. IV., ch. 42, sec. 28.

« The following appear to be the sort of variances
which are amendable: In an indictment for bigamy,
a woman described as a ‘ widow’ who is proved to be
unmarried : Rex. vs. Deely, R. & M. C. C. R. 303; 4 C.
& P. 579; or as * Ann Gooding,” where the register de-
scribed her as ‘ Sarah Ann Gooding: Eeg. vs. Good-
ing, O. & M. 297. Inan indictment for night poaching
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describing a wood as ¢ The Old Walk, its real name
being * The Long Walk: Reg: vs. Owen, R. & M. C.
C. R. 118. In an indictment for stealing ‘a cow,
which was ‘a heifer; Cooke's case, 1 Leach, 105; ‘a
sheep, which turned onl to be © a lamb’ : Rex. vs. Loom,
R.& M. C.C.R. 160; or ‘ewe’: Rex. vs. Puddifoot,
R. & M. C.C. R. 247 ;‘a filly, which wasa ‘mare’ : Reg.
vs. . Jones, 2 Russ. C. & M. 140; ‘a spade, which
turned out to be the iron part, without any handle ;
Rex. vs. Stiles, 2 Russ. C. & M. 109. So in an indict-
ment for a nuisance, by not repairing, or by obstruct-
ing a highway the terminiof the highway might be
amended. So where an indictment alleges a burglary,
or house-breaking, in the parish of St. Peter, in the
County of W., and it appears that only part of the
parish is situated in such County, the indictment may
be amended: Reg. vs. Brookes, 1 C. & M. 543; Reg.
va. Jackson, 2, Russ, C. & M. 801.

“Such are some of the instances in which amend-
ments would clearly be right, but it is easy to suggest
other cases in which an amendment ought not to be
made. Suppose, on the trial of an indictment for sieal-
Ing a sheep, evidence were given of stealing a cow, or
vice versa, or on an indictment for stealing geese it
were proposed to prove stealing fowls: these are cases
in which no amendment ought to be made; it is im-
possible to conceive that the Grand Jury can have
made such a mistake, and the offence, though in law
the same, and liable to the same punishment, is ob-
viously as different as if it were different in law, and
liable to a different punishment.

“ Many decisions have been made by the courts in
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civil cases as to the instances in which amendments
ought to be made, and some of the principles laid
down im those decisions may form a useful guide in
questions arising under this clause, and they are, there-
fore, here introduced. .

“ It has been well laid down by a great Judge, that
the fairest test of whether a defendant can be pre-
judiced by an amendment is this: *‘Supposing the
defendant comes with evidence that would enable
him to meet the case asit stands on the record um-

‘amended, would the same enable him to meet it as

amended :’ per Rolfe, B., Cooke vs. Stratford, 13 M. &
W.879. " If whatever wonld be available as a defence
under the indictment as it originally stood, would be
equally so after the alteration was made, and any evi-
dence the defendant might have would be equally
applicable to the indictment in the one form as in the
other, the amendment would not be one by which the
defendant could be prejudiced in his defence, or in a
matter material to the merits: Gurford vs. Bailey, 3
M. & G. 781. If the transaction is not altered by the
amendment, but remains precisely the same, the
amendment ought to be allowed : Cooke vs. Stratford,
13 M. & W. 379. But if the amendment would sub-
stitute a different transaction from that alleged, it
ought not to be made: Perry vs. Watts, 8 M. & G.
549: Brashier vs. Jackson, 6 M. & W. 549; and the
Court will look at all the circumstances of the case to
ascertain whether the transaction would be changed
by the amendment. If the amendment would render
it necessary to plead a different plea, the amendment
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ought not to be made; Perry vs. Watls, 8 M. & G TT5;
Brashier vs. Jackson, 6 M. & G. 549.

“It was laid down in two cases of perjury, which
were tried some years ago, that amendrqents in crim-
Inal cases ought to be made sparingly under the 9
Geo. I'V. ch. 15: Rex vs. Cooke, T C. & P. 559 ; Reg. vs.
Hewins, 9 C. & P. 786. These cases ocourred at a time
when amendments in criminal cases were looked upon
with great disfavour ; but the opinion of the Legisla-
ture, evidenced by the 11-12 Vic. ch. 46, sec. 4,the 12-18
Vic. ch. 45, sec. 10, and the present statute, clearly is in
favour of amendments being made in all cases where
the amendment is not material to the merits, and the
prisoner is not prejudiced by it. In civil suits, the 9
Geo. IV.ch.15,and the 8-4 Wm. I'V.ch. 42, sec. 28, being
remedial Acts, have always received a liberal construe-
tion : Smith vs. Brandram, 2 Scott, N.-R. 545, 2 M. &
G. 244 ; Smith vs. Knoweldon, 2 M. & G-. 561; Sains-
bury vs. Matthews, 4 M. & W. 843; and it has been
held, that the fact of an action being a harsh and
oppressive proceeding on the part of a landlord, who
was taking advantage of a forfeiture in order to get
possession of property on which the defend:ant }:!ad
laid out a large sum of money, was not a consideration
which ought to influence a Judge against allowing an
amendment ; for if the amendment did not prejudice
the defendant in his defence, it ought to be allowed :
Doe d. Marriott vs. Edwards, 1 M. & Rob. 819, Parke, B.

“In fact the Legislature has carefully specified the
questions to be considered previous to making an
amendment: these are, 1st, whether the variance be
material {o the merits of the case; and 2ndly, whether
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the defendant may be prejudiced by the amendment
In his defence on such merits. These are plain and
stmple questions, and form a certain guide for the de-
termination of each case; and if the Courts, as they
certainly ought, will only determine each case with
reference to these questions alone, there can be litle
doubt that there will be an uniformity in the deci-
sions upon this clause. But it contrary to the plain
intention of the Legistature, any Court shall, on the
ground of any supposed hardship or otherwise, refuse
to make an amendment of a variance not material to
the merits, and wherehy the defence will not be pre-
Judiced in his defence on the merits, uncertainty of
decisions will necessarily arise, and the beneficial effect
of this clause be much diminished. The Courts, in
considering the propriety of making ah amendment,
should ever remember that the great object of the
statute is to cause every case to be determined according
to the very vight and justice of the euse upon the merits,
" The amendment must be made in the course of the

trial, and certainly before the jury give their verdict,

because the trial is to proceed and the jury are to give

their opinion upon the amended record : per Alder-
son, B, Brassier vs. Jackson, 6 M. & W. 549, It would
be better, indeed, in all cases to make it Immediately

before any further evidence is given, and where the

amendment is ordered in the course of the case for

the prosecution, it certainly should be made before the

defence begins, for it is to the amended record that the

defence is to be made.

“It may be observed, that as the power to amend 1s
vested entirely in the discretion of the Courts, a case
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cannot be reserved under the 11-12 Vic,, ch, 78 (estab-
lishing the Court of Crown Cases Reserved), as to the
propriety of making an amendment, as that statute
only authorizesthe reservation of ‘s question of law.’
If, however, a case should arise in which the question
was, whether the Court had jurisdiction to make a
particular amendment—in other words, whether a
particular amendment fell within the terms of the
statute, there the Court might reserve a case for the
opinion of the Judges as to that point, as that wonld
clearly be a mere question of law :” Lord Campbell's
Acts, by Greaves, p. 2.

The English statute is not exactly in the same terms
as ours: it reads thus:

« From and afier the coming of this Act into opera-
tion, whenever on the trial of any indictment for any
felony or misdemeanor there shall appear to be any
variance between the statement in such indictment
and the evidence offered in proof thereof, in the name
of any county, riding, division, city, dorough, town corpo-
rate, parish, township or place mentioned or described in
any such indictment, or in the name or description of any
person or persons, or body politic or corporate, therein
stated or alleged to be the owner or owners of any pro-
perty, real or personal, which shall form the subject of any
offence charged therein, or. in the name or desoription of
wny person or persons, body politic or corporate, therein
stated or alleged to be injured or damaged, or intended to
be injured or damaged by the commission of such offence,
or in the Christian name or surname, or both Christian
name and surname, or other description whatsoever of any
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prreon or persons whomsoever therein named or described,
or in the name or description of any matter or thing what-
soever therein named or described, or in the ownership of
any property named or deseribed therein, it shall and may
be lawful for the Court hefore which the trial shall be
had, if it shall consider snuch variance not material to
the merits of the case, and that the defendant cannot
be prejudiced thereby on his defence on such merits,
to order such indictment to be amended according to

the proot by some officer of the Court or other per-
son.”

- It will be seen that all the words sbove cited in
italics are replaced in our Statute by the words, “in
names, dates, places, or other maufters or circumstances
therein mentioned,” which cover all the subjects men-
tioned in the English Statute, and have, besides, a
more extensive meaning.

In the English statute, the words “if it shall con-
sider such variance not material to the merits of the
case” show clearly that there it is the variance which
must be not material, whilst in our statute, it is the
names, dates, places, or other matters or circumstances
which must be not raterial to the merits of the case.

Another difference between the two statutes con-
sists in that, in the Imperial Act, as interpreted by
Greqves, and it must be remembered that he framed
it, it is the amendment by which the defendant must
not be prejudiced, whilst, in our statute, it is the mis-
statement which must not prejudice the defendant in
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his defence on the merits. This certainly seems an
error in our statute. The misstatement, as long as it
remains, can prejudice the prosecutor, not the defend-
ant, whilst the amending of that misstatement iz what
the legislator did not intend to allow, when the
defendant could suffer from such an amendment in
his defence on the merits: See 83 Russell on Crimes,
322; and Greaves’ Remarks, anle,on the Knglish Statute,

Section 75 is an enactment ex majort cautela, and
section 76 is intended to prevent any guestion being
raised by writ of error as to any amendment that might
be made : Lord Campbell’s Acts, by Greaves, page 10;
1 Taylor on Ev. par. 205; but, whilst in England;
the provision re-enacted in our section 76 applies to
all amendments made under the Act, including those
made in virtue of the enactment reproduced in section
32 of our Procedure Act (see unte), it is clear that the
substitution of the words “as aforesaid” in the said
section 76 of our Procedure Act for the words “under
the provisions of this Act” in the English correspond-
ing clause has the effect to render the enactment not
applicable to amendments made under the said section
32 of onr Procedure Act, and that in the case of such
an amendment having been made, it must so appear,
if a formal record has to be drawn up. The same

may, perhaps, be said of any amendment under sec-
tion 70.

« Greaves, in 8 Russell on Crimes, 824, has the follow-
ing remarks on the English statute:—
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“ Tt has been well laid down by a very learned
judge, (Byles, I, in Reg. vs. Welton, 9 Cox, 297) that a
statute like the 14-15 Vic. ch. 100 should have a wide
construction, and should not be interpreted in favour
of technical strictness, and there are very sirong rea-
sons why a liberal construction should be made on
such a statute. Ifa prisonerisacquitted on the ground
of a variance, he may be again more correctly indicted,
and wherever this course is adopted, the effect of an
acquittal on such a variance isto put both the prosecu-
tor and prisoner to additional trouble and expense.
And in case where no fresh indictment is preferred
the result is that the costs of the prosecution are thrown
away, and an offender, pessibly a very mnotorious one,
escapes the punishment he deserves. In every ease
where an acquittal takes place in comsequence of a
variance, the Court may order a fresh indictment to be
preferred, and the prisoner to be detained in prison or
admitted to bail till it is tried, and it may be well for
the Court, where a variance occurs, to consider
whether the prisoner might not fairly be presented
with the option either of having the amendment made
or of being indicted anew in a better form.”

WHEN THE AMENDMENT MUST BE MADE.

It had been laid down in Reg. vs. Rymes, 8 C. & K.
326, that an amendment should not be allowed after
the counsel for the defence has addressed the jury,
but this case is now no anthority, and an amendment
may be allowed after the prisoner'’s counsel has ad-
dressed the jury: Reg. vs. Fullarton, 6 Cox, 194.
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But it must be made before verdict: Reg. vs. Frost,
Dears. 474 ; Reg. vs. Larkin, Dears. 365,

“Upon full eonsideration,” says Greaves, 8 Russells
on Crimes, 329, “it seems that the verdict is the di-
viding line. Any one familiar with criminal trials
must have met with cases where variances have not
been discovered until just before the verdict is given,

~and the only limit to the time for amendment is in
the words ‘on the trial, and the trial is clearly con-
tinuning until the verdict, as the power to amend is
given ‘awhenever on the trial’ there shall appear to be
any variance.

“ Before making an amendment the Court shall re-
ceive all the evidence bearing upon the point; and as
this is a question to be determined by the Court, but
is not to be left to the jury, the evidence bearing upon
it, which may be in the possession of the prisoner, may
be interposed when the point arises in the course of
the case for the prosecution, and this is much the best
course, as the Court is thereby enabled to dispose of
the point at once; indeed, it is now settled that in all
cases, whether civil or eriminal, where a question isto
be decided by the Court,the proper course is for the
Judge to receive the evidence on both sides at once,
and then to determine the question.”

DECISIONS ON THE STATUTE.
The clause gives no power to amend the same iden-

tical particular more than once, and the Court will not
amend an amendment: Reg. vs. Barnes, L. R. 1 C. C.
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45 ; Greaves's remarks, (see ante) on sec. 1 of 14-15
Vie. ch. 100,

And when an indictment is amended at the trial,
the Court of Crown Cases Reserved cannot consider
it as it originally stood, but only in its amended
form : Reg. vs. Pritchard, L. & C. 34 ; Reg. vs. Webster,
L. & C. 7.

Under this Statute, an amendment in the name of
the owner of stolen property, by substituting a differ-
ent owner than the one alleged, may be made at the
trial : Reg. vs. Vincent, 2 Den. 464 ; Reg. vs. Senecal, 8
L. C. Jur. 287.

In Reg. vs. Welton, 9 Cox, 297, the prisoner was
charged with throwing Annie Welion into the water
with intent to murder her : there being no proof ofthe
name of the child, it was held, by Byles, J,, that the in-
dictment might be amended by striking out “ Annie
Welton” and inserting “a certain female child whose
name is to the jurors unknown.”

An indictment alleged that a footway led from a
turnpike-road into the town of Gravesend, but the
highway was a carriage way from the turnpike-road to
the top of Orme House Hill, and from thence lo Graves-
end it was a footway, and the nuisance alleged was
between the top of Orme House Hill and Gravesend ;
it was held that the indictment might be amended by
substituting a description of a footway running from
Orme House Hill to Gravesend, as this appeared to be
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the very sort of case for which the statate provides:
Feg. vs. Sturge, 8 EL & Bl. 734,

Where an indictment’ for perjury alleged that the
erime was committed on a trial for burning a barn, and
1t was proved that the actnal charge was one of firing
a stack of corn, it was held that the words stack of corn

might be inserted instead of barn: Reg. vs. Neville, 6
Cox, 69, ,

Where the indictment stated that the prisoner had
committed perjury, at the hearing of a summons before
the Magistrates, charging a woman with being
“drunk” whereas the summons was really for being
“ drunk and disorderly,” the Court held that it had
pgger, uﬁder this statute, to amend the indictment by
adding the words “and di " Re
]1 coi e disorderly”: Reg. vs, Tymma,

In an indictment for perjury, perjury was alleged
to have been committed at a Petty Sessions of gthe
Peace, at Tiverton, in the County of Pevon, before
John Lane and Samuel Garth, then respectivel’y bein
Justices of the Peace assigned to keep the peace in ang
for the said county, and acting in and for the borough
of Tiverton, in the said county. It appeared by tie
proof that these gentlemen were Justices for the
Borough of Tiverton only, and were not Justices for
tl.ne County. Blackburn, J., allowed to amend the in-
dictment by striking out the words, the said county, so
as to make the averment be, “Justices a.ssigned’ to

keew th ) .
eep the ‘f:ea.ce in and for, and acting in and for the
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Borongh of Tiverton, in the said county.” The Court
of Criminal Appeal, composed of Kelly, C. B, Keat-
ing, J., M. Smith, J., Piggott, B, and Lush, J., held
that the Judge had power so to amend: Reg. vs.
Western, 11 Cox, 93.

The secretary of a friendly society, of which A. B.
and others were the trustees, was charged with em-
bezzling money belonging to the society. In the in-
dictment, the property was laid as of “ A. B. and
others” without alleging thal they were trustees of the
society : Held that the indictment might be amended
by adding the words, ©trustees of:” Reg. vs. Marks,
10 Cox, 867 ; see Reg. vs. Sénécal, 8 L. C. Jur. 2817.

The description of an Act of Parliament, in an in-
dictment, can be amended. By the Court of Oriminal
Appeal : Reg. vs. Westley, Bell, C. C. 193.

o an indictment for larceny of property belonging
to a banking company, the property was laid to be in
the manager of the bank: the banking business was
carried on by a Joint-Stock Banking Company, and
there were more than twenty partners or sharehol-
ders. The Judge amended the indictment by stating
the property to be in “W. (one of the partners) and
others:” Ifeld that this amendment was right: Reg.
vs, Pritchard, L. & C. 34, 8 Cox, 461.

But an amendment changing the offence charged to
another offence should not be allowed. Where the
prisoner was indicted for a statutable felontous for-
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gery, but the evidence only sustained a forgery at
common law, the prosecutor was not allowed to amend
the indictment by striking out the word « feloniously,”
and thus convert a charge of felony into one of mis-
demeanor : Reg. vs. Wright, 2 F. & F. 820,

So upon an indictment for having carnal knowledge
of a girl between ten and twelve years of age, it ap-
pearing by the proof that she was under ten, Manle,
J., held that the indictment could not be amended:
Reg. vs. Shott, 3 C. & K.206. The offence as charged
in this case is a misdemeanor: the offence as proved,
and as desired to be substituted by amendment, is a
felony, and it would be outrageous to pretend that a
felony can, by amendmeni, be substituted for & mis-
demeanor, or vice versa: see Reg. vs. Wright, 2 F. & F.
320. '

The words “ felonions” or “ feloniously,” if omitted,
can never be allowed to be inserted: 1 Russell on
Crimes, note @ by Greaves. An amendment altering
the nature or quality of the offence charged cannot
be allowed : Avrchbold, 208,

When an indictment against two bankrupts alleged
that they embezzled a part of their personal estate to
the value of £10—to wit, certain bank-notes and cer-
tain moneys, and it rather seemed that the money
converted was foreign money, it was held that
“moneys” meant English moneys, and the Court re-
fused to amend the indictment: Reg. vs. Davison, 7
Cox, 158. But Greaves is of opinjon that the case
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seems to be one in which an amendment clearly might
have been'made: 3 Russell on Crimes, 82T.

. An indictment alleged that the prisoner pretended
that he had served a certain order of affiliation on J.
Bell ; but the evidence was, that the prisoner had said
that he had left the order with the landlady at the
Chesterfield Arms, where Bell lodged, he being out:
it was held that this variance was not amendable
under the English Statute, as it was not a variance in
the nanme or description of any matter or thing named
or described in the indictment : Reg.vs. Bailey, 6 Cox,
29. But in Canada it seems that such a variance
would be amendable, being covered by the more gene-
ral terms of the statute.

A woman charged with the murder of her hushand
was described as * A, wile of J. O,, late of )’ the
Judge ordered this to be amended by striking out the
word “ wife,” and inserting the word “ widow:” Reg.
ve. Orchard, 8 C. & P. 565.

Where in an indictment for false pretences, the

~ words * with intent to defraud ” are omitted, the indict-
mentisbad, and cannot be amended under this statute :

Per Lush, J., Reg. vs. James, 12 Cozx, 127. These words
are certainly material to the merits of a case, if at all
necessary.

An indictment charged the prisoner with stealing
nineteen ghillings and sixpence. At the ftrial, It was
objected by the prisoner’s counsel that there was no
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case, for the evidence showed that if the prisoner was
guilty of stealing anything, it was of stealing a sove-
reign. Thereupon the Court amended the indictment
by striking out the words “ nineteen shillings and six-
pence,” and inserting in lieu thereof “one sovereign.”
The jury found the prisoner guilty of stesling a sove-
reign. Held, by the Court of Criminal Appeal, that
the Court had power to amend under the 14-15 Vic.
ch. 100, sec. 1: Reg. vs. Gumble, 12 Cox, 248,

RECORD OF CONVICTION OR ACQUITTAL.

Sec. T7.—In making up the record of any conviction
or acguittal on any indictment, it shall be sufficient to
copy the indictment with the plea pleaded thereio,
without any formal caption or heading, and the state-
ment of the arraignment and the proceedings subse-
quent thereto, shall be entered of record in the same
manner as before the passing of this Act, subject to
any such alterationsin the forms of such entry, as may
from time to time be prescribed by sny rule or rules
of the Superior Courts of Criminal Jurisdiction respect-
ively, which rules shall also apply to sich inferior
Courts of Criminal Jurisdiction as shall be therein
designated.

There is no statutory enactment, in England, corres-
ponding to this one, and, there, the caption has, yet, to
be entered of record immediately before the indict-
ment, when the record has to be made up in form.

The record of judicial proceedings in criminal cases
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is always, in the first instance, taken down by the
Clerk of the Court in the way of short entries made
upon his docket, or of indorsements upon papers filed
and the like. When he has to make the extended
record, or record proper, resort is had to these docket
entries, to the documents filed, and to the several in-
dorsements upon them, which serve as memoranda
for him. The record, formally made wup, is the history
or narration of the proceedings in the case, stating :

1st.—The Court before which the indictment was
found, and where and when holden.

2ndly—The Grand Jurors by whom it was found,

3rdly.-—~The time and place where it was found,
and that the indictment was found under oath,

(These three particulars form the caption.)

4thly.—The indictment.

5thly.—The appearance or bringing in of the defend-
ant inte Court.

6thly.—The arraignment.

Tthly.—The plea.

8thly.—The joinder in issue, or simditer.

9thly—The award of the jury process.

10thly.—The verdict.

11thly.—The aliocutus, or asking of the defendant
why sentence should not be passed on him.

12thly.—The sentence. :

It is probably now only when a writ of error is
issued or to prove aulrefois acquit or auirefois conviet
(section 35, ante) that it will be necessary to draw up
a formal record, as sections 26 and €5 (see ante) of the
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Procedure Act of 1869 take away the necessity of so
doing in the two other cases, where it could have been

wanted.

" The necessity of a formal caption or heading to
made-up record is taken away by section 77,

The caption of the mdlctment is no part of thein-
dictment itself, but only the style or preamble thereto,
the formal history of the proceedings before the grand
jury; 2 Hale, P. C. 165; 1 Starkie, Cr. Pl. 238; 2
Hoawkins, P.C. 849 ; 1 Chitty, Or. L. 325 ; Archbold, 37;
1 Bishop, Cr. Proc. 655.

The form of the caption is as follows:

Dominion of Canada. ) In the Court of Queen’s Bench
Province of QQuebec. —Crown Side.

District of Quebec—Be it remembered, that ata
term of the Court of Queen’s Bench, Crown side,
holden at the City of Quebec, in and for the said Dis-

Arict of Quebec, on the  day of (the first day
of the term), in the year of our Lord , npon the
oath of (insert the names of the gramd jurors) good and
lawful men of the said district, now here sworn and
charged to inquire for our Sovereign Lady the Queen,
and for the body of the said district, it is presented in
the manner following, that is to say: (thw ends the
caption).

Then the record continues to recite the indictment,
&ec., as follows, and by sec. 77 of the Procedure Act,

may commence here:
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District of Quebee,—The: jurors for onr Lady the
Queen, npon;-their, oa.th, present that John Jones, on
the fifth day of June, in the year of our Lord one
thousand eight hundred and seventy, feloniously, wil-
fully- anfl of -his malice aforethought, did kill and
murder one Patrick. Ray, against the peace: of our
Lady the Queen, her Crown and dignity ; whereupon
the Sheriff of the aforesaid districtis commanded, that
he omit not for any liberty in his bailiwick, but that
he take the said John Jones, if he may be found in his.
bailiwick, and him safely keep to answer to the felony
and murder whereof he stands indicted. And after-
wards, to wit, at the same term of the said Court of
Queen’s Bench, before the said Court of Queen’s Bench,
on the said day of , in the said year of our
Lord: 2 here cometh the said John Jones under
the custody of William Brown, Esquire, Sheriff of the
district-aforesaid (in whose custody in the gaol of the:
district aforesaid, for the canse aforesaid, he had been
before committed), being brought to the bar here in
his proper person by the said Sheriff, to whom he is
hére -also committed. And he, the said John Jones,
forthwith being demanded concerning the premises
in the said indictment above specified and charged
upon him, how he will acquit himself thereof, saith
that he is not guilty thereof, and therefore he puts
himself upon the country. And the Honorable George
Irvine, Attorney-General of our said Lady the Queen,
who prosecutes for onur said Lady the Queen in this.
behalf, doth the like. Therefore let a jury thereapon
immediately come before the said Court of free and
lawful men of the said District of Quebec, by whom
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the truth of the matter may be the better known, and

who are not of kin to the said John Jones, to recog-

nize wpon their oath whether the said John Jones be
guilty of the felony in the indictment above specified
or not guilty ; because, ag well, the said George Irvine,
who prosecutes for.our said Lady the Queen in this
behalf, as the said John Jones have put themselves
upon the said jury. And the j juroers of the said jury,
by the Sheriff for this: purpose impannelled.snd re-
turned—to wit (naming the twelve)}—being called, coms
who to speak the truth of 'and concerning the pre-
mises being chosen, tried and sworn upen their oath,
say that the said John Jones is guilty of the felony
aforesaid, on him above charged, in manner and form

aforesaid as by the said indictment is above supposed -

against him. And thereupon it is forthwith demanded
of the said John Jones, if he hath or knoweth anything
to say why the said Court here ought not, upon the
premises and verdict aforesaid, to proceed to judg-
ment against him ; who nothing further saith. unless
as he has before said. Whereupon, all and singular the
premises being seen and fully understood by the said
Court here, it is considered and adjudged by the said
Court here that the said John Jones be taken to the
common gaol of the said District of Quebec, from
whence he came, and that he be taken from thence to
the place of execution, on Friday, the ~ day of

next ensuing, and there be hanged by the neck until
he be dead ; and the Conrt orders and directs the said
execution to be done on the said John Jones in the
manner provided by law:. = -

Vo
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- If the- defendant against whom an indictment has
been found, happen:to be present in Court, or in the
custody of the Court, hie ma.y at'once be arraigned upon
the indictment without previous process 1 Chitty,
838 ; Archbold, 78.. g
Then the. record, when: ma.de ap, instead of the
words “whereupon theSheriff of the aforesaid dis-
trict is commanded,&¢.” as in the: above form must
read “ Whereupon, 1o- wit, on’ the'said : . day of
~at -the same termof the saxd Court of
Queen 8 Bench before the said Court of Queen’s Bench
here cometh the said John Jones under the custody of
William Brown, Esquire, Sheriff of the district afore-
said, (in whose custody, in the gaol of the district afore-
said, he stood before committed) &e.”

In the reports of the case of Mansell vs. Reg., in
error, Dears. & B., 875, can be seen a lengthy form of
a record ; also in Reg. vs. Foz, 10 Cox, 502 ; Whelan
vs. Reg.,, 28 U. C. Q. B. 2; Holloway vs. Reg., 2 Den.
287 ; and 4 Blackstone, app. :

T'wo important and essential formahtles must be
remembered in making up a record. 1st. Every ad-
Jjournment of the Court must appeat, and 2nd, at each
sitting of the Court so adjourned, speclal entry must
appear of the presenice of the defendant. :

In the ‘case of Wkelan'vs. Reg, cited supra, it -was

‘held in Upper Canada; that if, notwithstanding sec. 77

of the Procedure Act (sec. 52, ch. 99,'Con. Stat. Can).
a formal caption”is prefixed to the indictment, this
caption may be rejected, if it proves defectivr_s.
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FORMAL DEFECTS CURED AFTER VERDICT

1‘\“"’"

Sec.78.—No Judgment upon any mdlctment for any

felony or misdemeatior ‘whether - after verdict or out-
lawry, or by confession, defaunlt or otherwise, shall be
stayed ‘or reversed for want of the averment of ‘any
matter unnecessary to be proved, nor for the omission
~ of the words “as appears by the rtecord,” or of the
words * with force of arms,” or of the words “ against
the peace,” nor for the insertion of the words “ against
the form of the siatute,” instead of the words “ against
the form of the statutes,” or vice versa, or the omission
of such words or words of like import, nor for that any
person mentioned in the indictment is designated by
a name of office or other descriptive appellation, instead
of his proper name, nor for the want of or any imperfec-
tion in the addition of any defendant oy other person, nor
for omitting to state the time at which the offence was
committed in any ease where time is not of the essence
of the: offence; nor'for stating:the time m1perfectly, nor
 for'stating‘th e cq{ V”e___been* ‘committed on a
day' subsequent e ind g£of theiindictment, or
- exhibiting the mformatlon ‘or ‘on"an impossible day, or
on a day that never happened, nor for want of the state-
ment of the value or price of any matier or thing, or the
amount of damage, injury or spoil, in any case where
such value, price, damage, injury or spoil,' s not of the
essence of the offence, nor for the want of a proper or
. perfect vénue, where the court appears by the indict-
ment to have had jurisdiction over the offence.

This clause is taken from the ¥ Geo. IV, ch. 64, sec.
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20 of the Imperial Statutes: the words above given in
italics are not in the Imperial Act.

[t wonld seem that this clause might well have been
omitted ; it is difficult to see its necessity, considering
the enactment of section 28, see ante, which covers the
same defects as this one, besides the * want of a proper
or formal conclusion.” See ante, p. 102, ef seq. remarks
under section 23.

CERTAIN FORMAL DEFECTS NOT TO STAY OR REVERSE
JUDGMENT.

Sec. 79.—Judgment, after verdict upon an indict-
ment for any felony or misdemeanor, shall n;t/be
stayed or reversed for want of a similiter, nor by rea-
son that the jury process has been awarded to a wrong
officer, upon an insufficient suggestion, nor for any
misnomer or misdescription of the officer returning
such process, or of any of the jurors, nor because any
person has served upon the jury who was not return-
ed as a juror by the Sheriff or other officer ; and where
the offence charged is an offence created by any Statute,
or subjected to a greater degree of punishment by any
Statute, the indictment shall, after verdict, be held
sufficient, if it describes the offence in the words ofthe
Statute creating the offence, or prescribing the punish-
ment, although they be digjunctively stated or uppear to
inelude more than one offence, or otherwise.

This clause is taken from 7 Geo. IV. 4, ch. 64, sec.

-
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21 of the Imperial Statutes, except the words given
in italics. ' ' ‘ '

Under it, the first defect cured by verdict is the
want of a similiter. The similtier is the joinder- in
issue, contained, in the record, (see ante, under section
77 for form of a record) in these words: “And
who prosecutes for our said Lady the Queen in this be-
half, doth the like.” TUnder section 35, ante, a form of
the similiter, in the case of a plea of autrefois acquit is
given.

The second formal defect cured by verdict, under

this clause is the wrongful award of the jury process s

upon an insufficient suggestion. The jury process is
usnally divected to the Sheriff, but if one of the parties
represent that the Sheriff is interested, or of kin to one
of the parties, or in any way disqualified to act in the
case (see Archbold, 153, for grounds against Sheriff, of
challenge to the array), an entry of this suggestion is
made on the back of the indictment first, and then on

the record, when it is made up formally; and then the '

jury process is awarded to the coroner, if not disquali-
fied, and if disqualified, then to two elisors named by
the Court, and sworn, in which last case, the return is
final, and no challenge to the array is allowed : Jervis,
on Coroners 54; 1 Chitty, 514; Wharton, Law Lexicon,
Verb “elisors”: Archbold, 154. By the above clause,
these formalties cannot be questioned or investigated
after verdict, and no misnomer or misdescription of the
officer returning the process or of any of the jurors
can invalidate the verdict. -

¥
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This clause says thirdly that no motion in arrest of
judgment orwrit of error will avail on the ground that
any persoh has served upon the jury who was not re-
turned as a juror by the Sheriff or other officer.

In the Province of Quebec, by par. 8, of sec. 7, 27-28
Vie. ch, 41, it is enacted that:

“Judgment after verdict upon any indictment or in-
formation for any felony or misdemeanor shall not be
arrested, stayed or reversed because any unqualified
person or persons served upon the jury who tried the
case.”

The fourth and most important part of this secﬁo/nf
79 of the Procedure Act consists in the words: * And
where the offence charged is an offence ereated by any
Statute, or subjected to a greuter degree of punishment
by any Statute, the indictment shall, after verdict, be
held sufficient, if it describes the offence in the words
of the Statute creating the offence, or prescribing the
punishment, although they be disjunctively stated -or
appear to include more than one offence, or otherwise”

It will not be attempted here to find out the mean-
ing of these two last words “ or otherwise.” It would
be looking in vain for what does not exist. “Al-
though they be disjunctively stated” means of course
“although these words be disjunctively stated” “ as un-
lawfully or maliciously” instead of “ unlawfully and
maliciously.”

The words “or appear to include more than one
offence” are not new law: see Reg. vs. Ferguson, 1



PROCEDURE IN CRIMINAL CASES. 351

Dears. 487; Reg. vs. Haywood, Leigh & Cave, 451,
Archbold, 69; and, ante, remarks under section 16,
As said before, the words after “although” in the
clanse are additions to the Imperial Act. They do not
seem to be a great improvement. '

The following decisions on the interpretation of the
part of the clause rendering valid, after verdict, indiet-
ments describing the offence in the words of the statute
creating it, or subjecting it to a greater degree of pun-
ishment, may be usefully inserted here.

In Reg. vs, Larkin, Dears. 365, it was held that if
an indictment charging a felonious receiving of stolen
goods, does not aver that the prisoner knew the goods
to have been so stolen, it is defective, and the defectis
not cured by verdict. ’

An indictment under 14-15 Vic, ch, 100, sec. 49, (82~
38 Vic. ch. 20, sec. 50, Dominion Statutes) for procur-
ing the defilement of a girl by false pretences, false
representations or other frandulent means, did not set
out or allege what were the false pretences, false repre-
sentations or other fraudulent means. The defendant
having been found guilty, brought a writ of error on
this ground, and the conviction was quashed : Howard
vs. Reg., 10 Cox, 54.

In Res. vs. Warshaner, 1 Moody, 466, an indictment
for having unlawfully in possession five florins, was
held suflicient after verdict, thongh not showing what_ -
florins were, and their value, it being a foreign coin, ag”

-
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the indictment described the offence in the words of
the Statute creating if.

After verdict, defective averments in the second
count of an indictment are cured by reference to suf-
ficient averments in the first count: Reg. vs. Waverton,
2 Den. 340. .

If, before 82-38 Vic. ch. 21, sec. 98 (1869), in an in-
dictment for obtaining property by false pretences, it
did not appear who was the ovwner of the property so
alleged to have been unlawfully obtained, the defect
was not cured by verdict, and notwithstanding the
ahove clause 79 of the Procedure Act, in such a case,
a conviction, apon a writ of crror, would have been
quashed : Reg. vs. Bullock, Dears. 653; Sill vs. Reg.,
Dears. 132 ; Reg. vs. Martin, 8 A. & E. 481,

In Reg. vs. Bowen, 13 Q. B. 790, the indictment was
for obtaining by false pretences, and did ot coutain
the word “kmowingly” with “unlawfully” but the
Court held the conviction good after verdict, as the
indictment was in the words of the Statate.

But an indictment for felony must always allege
that the act which forms the subject matter of the
indictment was done feloniously ; if an indictment for
felony does not contain the word “felonionsly,” it is
bad, though in the words of the Statute creating the
offence, and is not cured by verdict: Reg. vs. Gray, L.
& C. 365. L

”
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If an indictment under sec. 104, of the Dominion
Larceny Act, 82-33 Vie. ch. 21, alleges the goods to
have been “unlawfally obtained, taken aﬂd carriéd
away, and that the receiver knew them t’o' have bEt;
unlawfully obtained ” instead of “ unlawfully obtain 3
by false pretences,” the indictment is bad and not curid
by verdict. See Reg. vs. Wilson, 2 Mood. 52,

An indictment under the same section, charged that
defendant “unlawfully did receive goods which had
beenl unlgwful]y, and knowingly, and fraudulent!
pbtamed by false pretences with intent to defrand d
in this count before mentioned,” but omittine to)sa:
out what the particular false brete'nces wereb H Efﬁ
that the_objection, if at any time vaﬁ&, was c;zredeb ,
the verdict of guilty : Reg. vs. Goldsmith, 12 Cox, 479y:

See ante, vol. 1, page 114, re
3 - Ay , marks und i
the Larceny Act. er sec. 104 of

Would an indictment for obtaining pi'operty b :
: v false
E;teetrezziz,izo‘; settmg out the false pretem_::es, be g(}od _
Ir{ Beg. vs. Golasmith, 12 Coxz, 483, Chief ~Justice
Bovﬂ% said, in 1878: “I am not aware whether the
guestlon has been raised after verdict since the pass-
ing of the Statute of 7-8 Geo. IV. ch. 64,” (sec. 79 of
our Procedure Act), See section 27. ante: of th;e Pro:
cedure Act, and the form of indictment f:)I‘ obtainin
by false pretences in the schedule of the same Act ¢
Section 27 enacts that the forms given will be silﬁ’:i—

cient and the form given for obtaining by false preten-

ces d
s does 1;(0’5 state what are the false pretences. On the
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other hand, section 35 of ch. 99, Con, Stat. Can. specially
made it unnecessary to set out any of the pretences
in an indictment for false pretences. This enactment
has been repealed by the General Repeal Act of 1869,
and not re-enacted. There is certainly here a contra-
dictory legislation, which Parliament should remedy.
Tt is doubtful notwithstanding the form given with
the Procedure Act, if, before verdict, such an indict-
ment would be sufficient, if not alleging what are the
false pretences.

But, after verdict, it would seem to be sufficient, both
at common law, and under section 79 of the Proce-
dure Act, by the remarks of the Judges in Reg. vs.
Goldsmith, 12 Cox, 482; Reg. vs. Wilkingon, 12 Cox,
971 : and Heymann vs. Reg., 12 Cox, 884 ; though How-
ard vs. Reg., 10 Cox, 54, cited anfe, seems a contrary
decision, but this last case was not argued.

It will be seen, anle, under sec. 97, that, in Reg. vs.
Carr (Quebec, Mareh, 1872), the Court of Queen’s
Bench quashed the indictment on the ground of the
omission therein of the words * feloniously, wilfully,
and of his malice aforethought,” though the form given
i1 the schedule of the Procedure Act for the offence
created by the clause under which the prisoner was
indicted has not these words.

In Reg. vs. Deery (Montreal, September, 1874), the
jury found the prisoner guilty on the following count
of the indictment, under sec 10, ch. 20, 32-83 Vie.:
« Apd the jurors aforesaid, on their oath aforesaid, de
further present that the said Cornelius Deery, ¢n the
day and year aforesaid, one Alfred Baignet feloniously
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and unlawfully did wound, with intent thereby then
to commit murder.”

The prisoner moved to stay the judgment, “be-

cause the said second count of the said indictment is
illegal, null and void, and does not disclose any
offence, inasmuch as the crime therein charged is not
alleged to have been committed with the malice afore-
thought of the said Cornelius Deery.” Upon ‘a re-
served case, the Court of Queen’s Bench—Dorion, C.
J., Tascherean, J., Sanborn, J. (Monk, J., dissentiens,
and Ramsay, J., absent)—held that, under sec. 79 of
the Procedure Act, the count of the indictment ob-
Jected to was sufficient after verdict.

There seems to be another possible objection to the
said indictment, though it was not noticed, either by
counsel or by the Court. Is it sufficient in an indict-
ment, under the said section 10, of ¢h. 20, $2-33 Vic.,
for wounding with intent to murder. to aver simply
“with intent to commit murder” generally without
naming the person intended by the prisoner, or.if his
name is not known, alleging “ a person to the jurors
unknown 2"

Chief Justice Jervis, in Reg. vs. Lallement, 6 Cox,
204, said that, after verdict, he had no doubt that
. “ with intent to commit murder” would be suficient,
being the words of the statute, but doubted if such an
indictment could not be successfully demurred to.

And Greaves, 3 Russell 1008, note g, and 1004, note h,
says that it is questionable whether such an indict
ment is sufficient, even after a verdict, relying on Reg.
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vs. Martin, 8 Ad. & B. 481, cited supra, to say that in
many cases it is not sufficient, even .after _verdmt,' tcl. fol-
low the words of the statute. Against these opinions,
the case of Reg. vs. Ryan, 2 M. &Rol:r. 215‘, can be cited,
where an indictment alleging “ with intent to com-
mit muarder” generally was prepared, un.der the lex-
press direction of the Court, and the prisoner tried
icted.

an%‘lf;::,vtl}:e forms of indictment given, in ‘Ao-chbc.a?d,
ander sec. 11, 24-25 Vie, .ch. 100, and tl?e t?llowm;_r
sections, all contain a count, averring “ with intent to
commit murder:” see vol. 1, anfe, page ?27 e.t sf]w{,
The question seems unsetiled so tar, and it will *,
prudent, in all such indictments, to follow Grefwcs.
advice, and avoid the necessity of such a coumnt as
much as posible.

In Reg. vs. Carr, March, 1872, Quebee, the indict-

; in the following terms: .
m?*n ’;‘;Za:;rors for our I%a.dy the Queen, upon theu;
oath, present that John Carr, on the twentle_th day of
June, in the year of our Lord one thousand eight hun-
dred and seventy-one, in the parish of St. Colomb dcel,
Sillery, in the District of Quebe, did feloniously woun .
Lawrence Byrne, with inient thel.l and the:re to m:}.ll-
der the said Lawrence Byrne, agamsft the form of ‘ c:
statute in such case made and provided, and agamsd.

the peace of our Lady the Queen, her Crown an
dl%_‘nl:?;.)risoner, having been fm.md_. guilty, moved'_ ‘n:;
arrest of judgment, « for that it is not alleg&;d :.r_Td

charged against the s_aid John Carr, in and by thesai
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indictment, that he the said John Carr did wound the
said Lawrence Byrne, of the malice aforethought of
him the gaid John Carr.”

The presiding Judge having reserved the case, the
Court of Queen’s Bench—Duval, C. J, Badgley, J,,
and Monk, J. (Caron, J., and Drummond, J., dissentien-
tibus)-—held that the indictment was defective, on the
ground taken by the prisoner, and that the defect was
not cured by verdict.

~ There is this difference between this last case and
Reg. vs. Deery, cited ante. In Reg. vs. Deery the in-
dictment averred “ with intent to commit murder”
generally, and was in the express words of the statute,
whilst in Reg. vs. Carr the averment of the intent was
not *to commit murder,” in the words of the statute,
but “ withintent to murder the said Lawrence Byrne.”
To “commit murder” means o commit the crime
kncwn in law as “ of malice aforethought to kill and
murder,” whilst on an indictment charging that the de-
fendant murdered, without saying “of malice afore-
thought,” the defendant can only be convicted of man-
slaughter: 1 East, P.C. 845, 346. So in an indictment
for burglary : if the indictment avers that the defend-
ant did feloniously and burglariously break and enter
with intent to commit murder, it is suffi-

cient, whilst if the averment as to the intent refers to
any person in particular, it must state “ with intent
feloniously, and of his malice aforethought, to kill and

murder the said J. N.:” see 2 Biskop Cr. Proced. 82,
145.
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Tt is true that in these two cases of Deery and Carr,
the objection was that the indictment did not charge
“ feloniously and of his malice aforethought did
wound ;" but if the indictment in Carr’s case had
averred * feloniously did wound with intent then aund
there feloniously and of his malice aforethought to
murder,” it would certainly not have been open to
the objection taken; and the forms given in Archbold
are * feloniously and unlawfully did wound with in-

‘tent to commit murder,” whilst if the person the

prisoner intended to murder is known, the form is
« feloniously and unlawfully did wound with intent,
thereby then feloniously, wilfully and of his malice
aforethought, the said J. N. to kill and murder.”

The decision in Deery's case, viewed in that light, is
not adverse to Beg. vs. Carr, though it was thought to
be so. Both decisions seem quite correct. The in-
dictment in CGarr's case was defective, even after ver-
dict; the indictment in Deery's case was good, even
before verdict—that is to say, so far as objected 1o by -
the prisoner,

There is a difference between an indictment which
is bad for charging an act which as laid is no crime,
and an indictment which is bad for charging a crime
defectively. The latter may be aided by verdiet, the
former cannot : Reg. vs. Waters, 1 Den., 356 ; see also,
ande, remarks under, section. 82 of the Procedure Act.

When an indictment is quashed or judgment upoix
it arrested for insufficiency or illegality thereof, the-
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Court will order that a mew indictment be preferred
against the prisoner, and may detain the prisoner in
custody therefor : 1 Bishop, Cr. Proced. 789; 2 Hale,
287; 2 Hawkins, 514 ; Rez. vs. Twrner, 2 Mood. 241,

In Rex vs. Vandercomb, 2 Leach, 711, the jury, by the

direction of the Court, acquitted the prisoners, as the
charge as laid against them had not been proved ; but
as it resulted from the evidence adduced that another
offence had been commiited by the prisoners, and as
the grand jury were not discharged, the prisoners
were detained in custody, in order to have another
indictment preferred against them.

“In Rez. vs. Semple, 1 Leach, 420, the Court quashed
the indictment, upon motion of the prisoner, upon the
ground of informality, but ordered the prisoner to be
detained till the next session: See also 1 Chetty, Cr.
L. 304,

So, upon a demurrer, if the defendant succeeds, he
only obtains a little delay, for the judgmentis that the
indictment be quashed, and the defendant will be
detained in custody until another accusation has been
preferred against him, except, of course, where the
demurrer has established that the defendant has not
committed any legal offence whatsoever,in which case

he will be altogether discharged from custody: 1 Chitty,
Or. L. 442,

In Rew, vs. (ilehrist, 2 Leach, 657, the prisoner was
found guilty of forgery, but, upon motion in arrest of
judgment, the Court held that the indictment, being
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repughant and defective, the prisoner should be dis-
charged from it; but that as the objection went only
to the form of the-indictment, and not to the merits of
the case, the prisoner should be remanded to prison
nntil the end of the session, to afford the prosecutor
an opporiunity, if he thought fit, of preferring another
and better indictment against him. See also Rex. vs.
Pelfryman, 2 Leach, 583.

In Archbold, page 166, it is said : Upon the delivery
of the verdict, if the defendant be thereby acquitied
on the merits, he is forever free and discharged from
that accusation, and is entitled to be immediately set
at liberty, unless there be some other legal ground for
his detention. If he be acquitted from some defect in
the proceedings, so thbat the acquitfal comld not be

pleaded in bar of another indictment for the same

offence, ke may be detuined to be indicted afresh. So in
1 Ohitty, Cr. L. 649, and Rex. vs. Knewland, 2 Leach,
T21.

APPEAL AND NEW TRIAL.

Sec. 80.—So much of the chapter thirteen or of
chapter one hundred and thirteen of the Consolidated
Statutes for Upper Canada, as allows any appeal to the
Court of Error and Appeal, in any criminal case where
the conviction has been affirmed by either of the
Superior Courts of common law, on any question of
law reserved for the opinion of such Court, is hercby
repealed as regards any conviction had after this Aot
is in force, and the judgment of such Superior Court
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on any question so reserved shall be final and con-
clusive; and so much of chapter one hundred and
thirteen of the said Consolidated Statutes, or of chap-
ter seventy-seven of the Consolidated BStatutes for
Lower Canada, or of any other Act, as would author-
ize any Court in the Province of Ontario or Quebec, fo
order or grant a new trial in any crininal case, shall
be and so much of any of the said Acts is hereby

repealed, as regards any conviction had after the com-

ing into force of this Act; and no writ of error shall
be allowed in any criminal case unless it be founded
on some question of law which could not have been
reserved, or which the judge presiding at the trial
refused to reserve for the consideration of the Court
baving jurisdiction in such cases; but nothing in fhis
section shall be construed to prevent the subsequent
trial of the offender for the same offence, in any case
where the conviction is declared bad for any cause
which makes the former trial a nullity, so that there

was no lawifnl trial in the case.

Chapter 13 of the Con. Stat. U. C. is also repealed
hy the General Repeal Act of 1869, in so far asit
is inconsisteni with the Procedure Act. Chapter
118 of the same statutes is also repealed by the General
Repeal Act, with the exception of sections 5, 16 and
17. But section 5 has been subsequently repealed by
36 Vic. ch. 3, sec. 2. Sec. 63 of chapter 7T of the Con.
Stat. Low. Can. is also repealed by the Greneral Repeal

-

Mr. Clarke, in bis Criminal Law of Canada, p: 631,
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says: “The statutes authorizing the graniing of new
trials in eriminal cases have been repealed, and now
throughout the Dominion, there is one uniform law,
similar to that of England on this point.” And this
was held to be the law by Mr. Justice Ramsay in Reg.
v, Dougall (Montreal Witnesslibel case, Queen’s Bench,
Crown side, Montreal, September, 1874).

On this section 80 of the Procedure Act, the follow-
ing subjects may be appropriately considered: Ist,
New trials; 2ndly, Venire de novo; 8rdly, Motions in
arrest of judgment; 4thly, Oases reserved; b5thly,
Writs of error; and 6thly, Appeals to the Privy
Council in criminal cases.

New Trials—In misdemeanors there is no dgubt
that the Superior Courts may grant a new trial, in or-
der to fill the purposes of substantial justice : 1 Chitty,
Cr. L. 654. A new trial may be allowed on the ap-
plication of a defendant, after conviction, on the
around that the prosecutor has omitted to give notice
of trial,in the cases where it ought to have been given,
or that the verdict is contrary to evidence or the direc-
tions of the Judge, or forthe improper reception or re-
jection of evidence, or other mistake or misdirection on
the part of the Judge, or misconduct on the part of
the jury. or where for any other cause, it shall appear
to the Court that a new trial isessential to justice: 8th
Cr. L. Com, Report, p. 159.  If the defendant has been
azquitted, the prosecutor is, in general, nol entitled fo
4 new trial, thongh it seems admitied that where the
defendant shall have kept back any of the prosecntor’s
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witnesses, or obtained an acquittal by fraudulent
meang or practice, a new trial may be granted .in the
case of an acquittal: 8th Or. L. Com. Report, . 161,
and authorities there cited; Archbold, 179, A motion
for a new trial is generally not received after the ex-
piration of the first four days of the term next after
trial or after sentence : R. ve. Canldwell, note a, 2 Den.
372. The offender, or if more than one, all the offen-
ders who have been convicted, must be present in
(ourt, when the motion is made for a new trial: idem,
1 Chitty, Cr.L.658; unless some special ground be
taid for dispensing with the rule: Reg. vs. Parkinson,
2 Den. 459. Where one or more of several defendants
have been convicted, and another or others acquitted,
a new irial may be granted as to the former only: 1
Chitty, Cr. L. 659; R. vs. Teale, 11 East K. 307. \As
a general rule, no motion for a new trial is received
after a motion in arrest of judgment; though the
Conrt, may, in its discretion receive it: 1 Chiily, Or.
L. 658; Reg. vs. Rowlands, 2 Den. 364.

Mr. Justice Aylwin, in Reg. vs. Bruce, 10 L. C. Rep.
after consulting the other Judges, held that in Lower
Canada where the Court is held before one Judge
and in bameo, and never before more than two, the
motion {or a new trial in cases of supposed misdirec-
tion becomes impracticable. And in Reg vs. Dougall,
(Indictment for libel, Queen’s Bench, Montreal, Sep-
tember, 1874) Mr. Justice Ramsay seemed to be of
opinion that he had no jurisdiction to hear and deter-
mine a motion for a new trial.

Tt is well established that no new ftrial can™be
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‘granted in a case of felony, In Reg. vs. Scaife et al,

2 Den. 281, a contrary docirine seems to have been
held, but it was said by Sir J. T. Coleridge, in Reg.
va. Bertramd, 10 Cox, 618, that the attention of the
Court, in Reg. vs. Scaife, had not been directed to this
question, and that the decision therein, so far, has
taken no root in our law and borne no fruit in our
praetice. .In this case of Reg. vs. Bertrand, the prisoner,
in New South Wales, having been found guilty of
murder and sentenced to death, moved for a new trial
before the Supreme Court, on the ground of alleged
irregularities on his trial. The Supreme Courtgranted
this application, and setting aside the verdict, granted
a new trial. The Privy Council (in 1867), reversed this
judgment, and ordered that the verdict and sentence
against the prisoner should stand, on the express
eround that a new trial cannot be granted in a case of
felony.

The same doctrine was upheld, in 1869, by the
Privy Council, upon another appeal from New South
Wales, in Reg. vs. Murphy, 11 Cox, 8372. In deliver-
ing the judgment in this case, Sir William Erle said
that the cases in which a verdiet upon a charge of
felony has been held to be a nullity and a vendre fucias
de novo awarded, have been cases of defect of jurisdic-
tion in respect of time, place or person, or cases of ver-
dicts so insufficiently expressed or so ambiguous thaf
a judgment could not be founded thereon, but that
there is no valid anthority for holding a verdict of con-

“viction or acquittal in a case of felony, delivered before
-a competent tribunal in due form, to be a nullity by

reason of some conduct on the part of the jury “won-



PROCEDURE IN CRIMINAL (ASES, 365-

sidered unsatisfactory by the Court, and if irregular--
ity occurs in the conduct of & trial not constituting a
oround for treating the verdict as a nullity, the remedy
to prevent a failure of justice, is by application to the

authority with whom rests the discretion either of’

execnting the law or commuting the sentence,

Venire facias de nove.~The “material difference " says
“hitty, Cr. L. 654, “ between a new trial and a wvenire
Fucias de novo, is that the latter is only grantable where
some mistake is apparent on the record, but the former
may be granted on the ground of improper direction,
false evidence, misconduct of jurors, and a variety of
other causes which never appear on the face of the
proceedings.” . :

Manning, Serjt, in a note to Gould vs. Oliver, 2 M.
& G, 238, says: ¢ The distinction between an award
of a venire demnovo and a rule for a new trial appears
to be that the former is always founded npon some
irregularity or miscarriage apparent upon the face of
the record, whilst the latter is an interference by the

Court in the discretionary exercise of a species of -

equitable jurisdiction, for the purpose of relieving a
party against a latent grievance. After a rule for
a new trial and a mnew trial had thereon the record
is in the same state as if no trial, except the last had
taken place, whereas, upon a venire de novo, the fact

of the first trial, and the circumstances under which
that trial became nugatory or abortive, and which -

rendered a second trial a matter not of discretion, hut
of right, necessarily appear on the record.”
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As to when a writ of venire fadiae de novo may issue
the Cr. Law Com. in their eighth Report, p. 160, say:
« A writ of wenire faeias de novo may be awarded by
the Court of Queen’s Bench where the jury have been
improperly chosen, or irregularly returned, or a chal-
lenge has been improperly disallowed, or where, by
reason of misconduct on the part of the jury, or some
unceftainty or ambiguity or other imperfection in
their verdict, or of any other irregularity or defect in
the proceedings or trial, appearing on the record, the
proper effect of the first venire has been frustrated or
the verdict become void in law.”

The record at the Quarter Sessions, after stating that
the defendants were indicted for stealing oats, to
which they pleaded not guilty, and a verdict of guilty
thereon was given, added, “ that because it appeared
to the justices, that, after the jury had retired, one of
them had separated from the other jurors, and con-
versed respecting his verdict with a stranger, it was
considered that the verdict was bad,” and it was there-
tore quashed and a venire de nove awarded to the next
sessions ; and it then proceeded to set oul the appear-
ance of the parties at such sessions, and the trial and
conviction by the second jury, * whereupon all and
singular the premises being seen and considered judg-
ment was given :” Held, on a writ of error, that snch

judgment was right: Rewx. vs. Fowler,4 B. & A. 273.

In Campbell vs. Reg., 2 Cox, 463 ; Gray vs. Reg., 11°
ClL & Fin. 427; and Reg. vs. Winsor, 10 Cox, 276, ihe
award of a venire de novo, in felony as well as misde-
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meanor, was held legal and right, in all cases where,
from any reason, the first trial has proved abortive,

In the case of Reg. vs. Murphy, 11 Cox, 372, cited
ante, the judgment reversed by the Privy Council was
a judgment granting avenire de novo in a case of felony
but their Lordships considered the application was, in
substance, for a new trial, and an attempt, by the
exercise of a discretion, to grant a new ‘trial in & case
of felony on the ground that the conviction was con-
sidered to be unsatisfactory by reason of some irregn-
larity in the conduct of ihe trial. And,in 1870, the
very next year after the decision in Reg. vs. Murphy,
- the Privy Council, in Levinger vs. Reg., 11 Cox, 613,
quashed a conviction in a case of felony, and awarded
a venire de novo, on the ground that the prisoner had
heen improperly refused the challenge of a juror.
See also Reg. vs. Martin, 12 Cox, 206.

If the conviction is set aside from some canse not
depending uwpon the merits of the case, and in any case
where the former trial has been a nullity or a mis-trial,

a venire de nove ought to be awarded. Tf the eircum-

stances of the case are such that,the prisoner conld
not plead autrefois conwict to a secopd indictment for
the same offence, there is no reason why a venire de
novo should not be awarded on the first indictment,
provided, of counrse, that it has not been quashed, or
the conviction set aside on the ground of irregularities
or illegality in the said first indictment. Soin Reg. vs.
Yeadon, L. & O, 81, the Court of Crown Cases Reserved,
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holding that there had been a mis-trial, awarded a
venire dg movo: gee also Levinger vs. Reg., cited supra.

In Reg. vs, Mellor, Dears, & B. 468, a juror by mis-
take answered to the name of another and was sworn.
The fact was discovered after the trial was over, the
prisoner having been found guilty and sentenced to
death. Upon a case reserved, Crowder, Willes and
Byles, J.J., were of opinion that there had been no
mistrial ; Pollock, Erle, Williams, Crompton and Chan-
nell, JJ., were of opinion that as the Court of Crown
Cases Reserved, they had not the right to award a
venire de novo; Campbell, C. J,, Cockburn, C.J, Wight-
man and Watson, JJ., were of opinion that there had
been 2 mis-trial and that, as the Court of Crown
Cases Reserved, they had the power, under the Sta-
tute, to order a wendre de novo; Coleridge and Mar-
tin, JJ., were also of opinion that the first trial was
a nullity, and that the eniry on the record should
be that there had been a mis-trial, that the convic- -
tion was wrong and null, and that the prisoner must
be again tried for the same offence. The majority
of the judges, in this case, was then of opinion that
a wenire de movo can be ordered by the Court of
Crown Cases Reserved in a case of felony. It will be
seen post that in Engla.nd,' Ontario, Quebec, Nova
Scotia and New Brunswick, the Statutes creating the
Courts of the Crown Cases Reserved are all similar.

But 1n Mellor's case, it seems by the remarks of Pol-
lock, C. B., Dears. & B. 487, that all the Judges
were of opinion that a venire de novo cannot be grant-
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ed where improper evidence has been received. But
this seems to be an obiter. dictum, on which it would
not be prudent to place too much reliance, though see
R. vs. Ball, R. & R. 132 and 1 Biskop Crim. Proced.
1042,

At the same time, it must be remarked that, in the
Province of Quebec, since the passing of the Proce-
dure Act and of the (reneral Repeal Act of 1869, and
consequently since the Statutory Law on cases re-
served Is similar in England, Ontario, Quebec, Nova
Scotia, and New Brunswick, the Court of Queen's
Bench, in two instances, on setting aside the convie-
tions, has awarded a wvenire de nove, for admission of
illegal evidence.

. The first case is Reg. vs. Pelletier, 15 L. C. Jur. 148,
in 1870, hy Duval, C.J., Caren, Drummond, Badgley
and Monk, J.J., unanimously. .

The second case is Reg. vs. Coote, in 1871, 12 Cox,
557; 4 Moore’s P. C. Appeals, 599; 10 U. C. L. J.
107; 18 L. C. Jur. 108, before the same Judges, (Badg-
ley and Monk, dissentientibus), but apparently, not
on the question of the venire de novo. This last case
was brought in appeal hefore the Privy Council, where
the judgment was reversed on the ground that the
first trial and conviction were valid so that the ques-
tion of the power of the Court to award a venire de
novo, when the verdict is vacated on the admission of
ilegal evidence, was not adjudicated upon, on this
appeal.

In a late.case of Reg. vs. Guay, 18 L C. Jur., 306
(Quebec, September, 1874), the Court of Queen'’s_

Bench, upon a case reserved for its consideration
Y
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on the legality of certain evidence received at the
trial, held that the evidence had been improperly ad-
mitted, and quashed the verdict, but did not order
either the discharge of the prisoner or a wenire de
noVo. '

So in Reg.vs. Chamillard, in 1873, 18 L. C. Jur, 149,
upon a case Teserved, the Court of Queen’s Bench
vacated the judgment, on the ground that the first
trial was null and void, but gave no order, either as
to the discharge or the trial de nowvo of the prisoner.
In this case, the prosecutor subsequently moved for
a venire de movo before the original Court, upon
which the Judge reserved a second case for the con-
sideration of the full Court on the question whether
he had the right to order a wemire de novo; but the
Court of Queen’s Bench refused to decide the point, on
the ground that they had not jurisdiction to do so,
evidently overruling Reg. vs. Daoust, 10 L. €. Jur.
221, though the report does not show that the Judges’
attention was called to this last case. See note fo 1
Bishop, Crim. Proced. 1047, on the subject.

In these two cases, the Quebec Court of Queen’s
Bench seemed 1o doubt whether it had the power, as
the Court of Crown Cases Reserved, to order that the
defendants should be tried de novo, thongh, as it has
been seen, the same tribunal, in Reg. vs. Pelletier, and
Reg. vs. Coote, did not hesitate to assume this power.
The cases of Reg. vs. Yeadon, Reg. ve. Mellor, and
Levinger vs. Reg,, cited supra, seem to leave no doubt
on this question. If the judgment or senterice has
been passed by the Court, where the trial was held,
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the Court of Crown Cases Reserved can either reverse,
aflirm, or amend the judgment (not the werdict), or
avoid such judgment, and (meaning that is to say)
order an entry to be made on the record that the party
convicted ought not to have been convicted. If the
sentence or judgment has not heen passed by the
the Court whence the case comes, then the Court of
Crown Cases Reserved can arrest the judgment or
order that such judgment be givén by the Court
whence the case comes at a subsequent session there-
of. In both cases, the Court of Crown Cases Reserved
has the power to make such other order as justice
requires.

But, as said by Channell, B., in Reg. vs. Yeadon.
ubi supra, the Court of Crown Cases Reserved cannoé
reverse, affirm or amend the verdict. It can affirm,
reverse or amend the judgment, if there is one; if

there is none yet, it may arrest it, or order it to he-

Pronounced._ Then it may order anything else which
Justice requires. If the first trial is a mis-trial, for any
reason appesring on the face of the record, and the
case reserved, of course, appears on the face of the
record, then, as in Req. vs. Yeadon, the Court. declares
it to have so been, and orders a venire de nm;u or such
other order as justice requires. }

The saving enactment contained in the last part of
section 80 of the Procedure Act of 1869 certainly im-
plies that in any case where the former trial has been
adjudged to be a nullity, the offender may be subse-

quently tried for the same offence. If there has been -

a mis-trial, the defendant has not been put in jeopardy
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If it appears by the record that no legal judgment can
be given on the first verdict, it is, as it has been seen,
one of the cases specially mentioned, where a venire de
novo not only may, but must issue. This is not an ap-
plication left to the discretion of the Judge, as in the
case of a motion for a new trial by the defendant. A
venire de movo cannot be refused any more than the
first venire could have been. In the eyes of the law
there can, it is true, be had only one legal trial for the
same offence ; but itis that legal trial, which is ordered
on a wenire de movo. The proceedings held mn the
case so far are declared not to be in law a trial: see
R vs. Fowler, 4 B. & Ald. 278. If the indictment has
not been quashed, the offender stands charged of an
offence for which he has not yet been punished, though
not acquitted of the charge. The former conviction
against him does not any longer exist. He could not
plead it in bar to a second indictment, because it was
not alawful conviction : 1 Chitty, Cr. L. 461, and he was
not lawfully liable to suffer judgment for the offence
charged against him: R.vs Drury,3C. & K.190 If he
may be tried again on a new indictment, why not try
him on the same indictment, if it stands, and avoid
delays,costs and annoyances to the prisoner as well as

to the prosecutor.

There is no doubt that on a writof error,a venire de
novo conld be awarded, if the first trial isanullity. “A
mis-trial vitiates and annuls the verdict in toto, and the
only judgment is a venire de novo, because the prisoner
was never, in contemplation of law, in any jeopardy
on his first trial 77 Whelan vs. Reg., 28 U. C. Q. B. 187,
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. There is no law which says that this can be done ounly
on a writ of error, and every time that the first verdict
is set aside, on account of a mis-trial, such a venire de
novo should issue.

In Regy. va. Winsor, 10 Cox, 276, Chief Justice Cock-
burn said: .

« No man ought to be put in peril twice on the same
charge. I entirely agree with that maxim. But we
must take that fundamental maxim of the criminal
law according to what is really meant by it. It means
this, that a man shall not twice be put in peril. After
a verdict has been once pronounced, that verdict being
one which it was competent for the jury to pronounce,
you shall not harass a man a second time if he has
been once convicted and sentenced. Still less shall you
harass a man a second time if he has been pronounced
not guilty by a jury of his country. Itdoes notfollow
because from any particular circumstance or Teason a
trial has proved abortive, that then the question in-
volved in the case shall not be again submitted to the
consideration of a jury, and determined as right and
justice may require. For the reasons given
by Crampton, J. in Conway and Lyneh vs. the Queen,
which I will not repeat, I guite concur in his conclu-
sion that the principle is this: that where, upon the
Jjury process going there. has not been a verdict decisive
of either guilt or innocence, whether it be from error in
the Judge, or the fanlt of the jury, or inevitable acci-
dent, or the Judge improperly discharging the jury,
the indictment has not been disposed of, and in all sugh
cases there ought to be a venire de novo.”

i s S e LAt 2t
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Motion in arrest of judgment—The defendant, after
conviction, may move at any time in arrest of judg-
ment, before the sentence is actually pronounced upon
him. This molion can be grounded only on some ob-
jection arising on the face of the record itself, and no
defect in the evidence, or irregularity at the trial, can
be urged at -this stage of the proceedings. But any
want of sufficient certainty in the indictment, as in the
statement of time or place {(where material), of the
person against whom the offence was committed, or of
the facts and circumstances constituting the offence,
or otherwise, which has not been amended during the
trial, and is not aided by the verdict, will be a ground
for arresting the judgment: see ante, sections 23, 32,
73 and 79 of the Procedure Act, and remarks there-
under.

- The Court will ex propréio motu, arrest the judg-
ment, even if the defendant omits to move for it,
when it is satisfied that. the defendant has not been
found guilty of any offence in law. Notwithstanding
sections 32 and 79 of the Procedure Act, if a substan-
tial ingredient of the offence does not appear on the
face of the indictment, the Court will arrest the judg-
ment: Reg. vs. Carr, Quebec, 1872. Judgment wiil
also be arrested if the Court does not appear by the
indictment to have had jurisdiction over the offence
charged: sections 15 and 78, Procedure Act; 8th Crim.
L. Com. Report, 162; R. vs. Fraser, 1 Mood. 407.

A party convieted of felony must be present in
Court, in order to move in arrest of judgment; so a
party convicted of 2 misdemeanor, unless his presence
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be dispensed ‘with at the discretion of the Court:
Chitty, Cr. L. 668; Cr, L. Com. Rep. loc. eit. '

If the judgment be arrested, tha indictment and all
the proceedings thereupon, are set aside, and judg-
ment of acquittal is given by the Court, but such
acquittal is no bar to a fresh indictment: Arehbold, 170,
8th Cr. L. Com. Rep. 163; 8 Burn's Just. 58.

See next sub-title.

Cases reserved.—In England, by the 11 & 12 Vic. c.
78, the Judge, after conviction, in a criminal case,
may reserve, in his discretion any question of law
which -shall have arisen on the trial for the con-
gideration of the justices of either Bench and Barons
of the Exchequer, called, in practice, when sitting un-
der this law, the Court of Crown Cases Reserved. Sta-
tatory enactments of the same nature and almost all and
each of them in the same words as the Imperial Act
are in force in Ontario, Quebec, Nova Scotia, and New
Brunswick.

In Ontario, ch. 112, Con. Stat, U, C.; in Quebec,
ch. 77, Con. Btat. L. C. in Nova Scotia, ch. 171 of the
Revised Statutes; and in New Brunswick, ch. 159 of
the Revised Statutes, enact that the Judge presid-
ing over a criminal irial may, after conviction of the
defendant, reserve any question of law, which shall
have arisen at the firial, for the consideration of the
tribunal named in each of these Statutes: that there-
upon the sald Judge shall state in a case fo be signed
him the question or questions of law so reserved,
with the special circumstances upon which the same
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arose : that the Court of Crown Cases Reserved shall
finally hear and determine such question or questions
of law 80 reserved, and reserve, affirm or amend any
judgment given on the indictment, or aveid such
judgment, and order an eniry on the record that in
the judgment of the said Court the party convicted
ought not to have been convicted, or arrest the judg-
ment, or order judgment to be given thereon by the
Co. -t wrhence the case comes, if no judgment has be-
fore that time been given, or make such other order as
justice requires.

‘The word and above given in italics is replaced in
the Nova Scotia and Ontario Statutes by or. The
English Statate has and, as the Quebec and New
Brunswick Acts.

The Statute gives no jurisdiction to the Court of
Crown Cases Reserved to hear a case reserved on a
judgment on a demurrer. There must have been a
trial and a conviction to give jurisdiction to this Court.
Rey. vs. Fuderman, 1 Den. 565 ; Reg. vs. Pazton, 2 L. C.
L. J. 162; Reg. vs. Clark, 12 Jur. N. 8. 946.

In Reg. vs. Daoust, 9 L. C. Jur 85, the defendant
having been found guilty of felony, a motion for a
new trial had been granted by Mr. Justice Mondelet.
At the next term of the Court, the prosecutor moved
to fiz a day for this new trial before Mr. Justice Ayl-
win, who then reserved for the Court of Crown Cases
Reserved the question whether a second frial could be
had in a case of felony. The Court of Queen’s Bench
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Duval, C. J., Aylwin, Meredith, and Drummond, JJ.,
held that the question was properly reserved, and that
the Statate gave them jurisdiction to decideit: 10 L. C.
Jur. 221. Nothwithstanding the high legal reputation
of these learned judges, it may be doubted whether in
this cage they had jurisdiction before the second trial
and conviction, if a second conviction there had been.

A question raised in the Court below by a motion
in arrest of judgment, is a question arising on the trial,
and properly reserved: Reg. vs. Martin, 1 Den. 398; 3
Cox, 447; Reg. vs Carr, Quebec, 1872; Reg. vs. Deery,
Q. B, Montreal, 1874,

‘The Statute gives jurisdiction to the Court of Crown
Cases Reserved to take cognizance of defects apparent
on the face of the record, when questions upon them
have been reserved at the trial: Reg. vs. Webb, 1 Den.
338

What a jury may say in recommending a prisoner
to mercy is not a matter upon which a case shonld be
reserved. When the jury say guilty, there is an end
to the matter: that is the verdict, and a recommenda-
tion to merey is no part of the verdict: Reg. vs. Trebil-
ecock, Dears. & B. 459. .

On a trial for murder, the name of A. a juror on the
-panel was called; B. another juror on the same panel
appeared by mistake, answered to the name of A. and
was sworn as a juror. The prisoner was convicted
and sentenced to death. The next day, this irregula-
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rity in the jury was discovered, when the Judge, being
informed of it, reserved the question as to the effect
of the mistake on the trial. Held, by eight judges,
against siz, that the conviction must stand : Reg. vs.
Mellor, Dears. & B. 468. The judges were divided on
the question whether the Court of Crown Cases Re-
served had jurisdiction over the case: see this case
SUPT.

The Court expects cases reserved to be submitted
in a complete form, and will ordinarily refuse to send
back a case for amendment : Reg. vs. Holloway, 1 Den.
370.

If a counsel should think that any material point
raised at the trialhas been omitted in the case, it would
be proper for him to communicate with the Judge
who reserved the case, and suggest any amendment
that in his judgment may be necessary: [Reg. vs.
Smith, Temple & Mews' Criminal Appeal Cases, 214.
Where a case reserved does not, in the opinion of the
counsel, fairly raise all the points that were in issus,
the proper course is to apply to the Judge reserving
to amend it: Reg. vs, Smith, 1 Den. 510. '

The Court will not send 2 case back for amendment
on ihe mere application of counsel, but will do so if
on the argument it appears that it is imperfectly stated:
Reg. vs. Hilton, Bell, 20. Where a case reserved has
been re-stated by order of the Court, an application,
supported by affidavit, to have it again re-stated will

be refused. This Court has no jurisdiction to inter-
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fere compulsorily with the Judge’s exercise of his dis-
cretion : Reg. vs. Studd, 10 Cox, 258,

The Court must deal with the case as it is stated, and
upon the evidence returned by the Judge: Reg. vs.
Brummatt, L. & C. 9, '

By the express words of the statute, the Court of
Crown Cases Reserved has its jurisdiction limited to
the question of law reserved, and mentioned in the
case sent up : it has no right to adjudicate on any ether
question: Reg. ve. Tyres, 1 C. C. R. 177; Reg. vs. Blake-
more, 2 Den. 410 ; Peg. vs. Smith, Temple and Mews'
Cr. Ap. 214.

So, in Req. vs. Overton, 1 Car. & M. 655, on a Crown
case reserved, it was held that the Judges will not
allow the prisoner’s counsel to argue objections that
are apparent on the face of the indictment, unless they
were reserved by the Judge, but will leave the pri-
soner to his writ of error.

The rule that a jury should not convict on the un-
supported evidence of an accomplice is a rule of prac-
tice only, and not a rule of law, and questions of law
only can be reserved : Reg. vs. Stubbs, Dears. 555.

The Court of Crown Cases Reserved cannot amend
the indictment : Reg. vs. Garland, 11 Cox, 224, Wheré
an amendment, without which the indictment was
bad, had been improperly made at the trial, after ver-
diet, this Conrt ordered the record to be restored to its

380 THE CRIMINAL STATUTE LAW,

original state, and a verdict of not guilty to be en-
tered : Reg. vs. Larkim, Dears, 865.

On the argument of a case reserved, the counsel for
the defendant must begin: Reg. vs. Gate Fulford,
Dears. & B. T4, o

Supra, under the sub-itle wenire de novo, will be
found the cases where the Court of Crown Cases
Reserved ordered or refused a wenire de novo.

In Reg. vs. Deery, Montreal, December, 1874, the
Court of Queen’s Bench, at the hearing of a case re-
served upon a motion in arrest of judgment, ordered
the prisoner tobe brought in Court and to stand at the
bar during the argumeni. This has never been done
vefore, either in England, Ontario, or the Quebec
Court of Queen’s Bench itseif. If consistent, on any
case Teserved, say from Gaspé, Ottawa, or any other
part of the country, the Court of Queen's Bench will
now order the prisoner to be brought up. Evidently
the learned Judges must have had in their minds the
practice of the Court on writs of error.

By the 38 Vie, ch. 45, it is provided, for Ontario
only, that any Judge, Junior Judge, or Deputy Judge,
irying any person, under the 82-83 Vic, ch. 35, 4n
Act for the more speedy trial tn certain cases of persons
charged with felonies and misdemeanors, may, in his
discretion, reserve any question of law arising on such
trial, in the same manner and to the same extent as
msy be done by the Court of General Sessions of the
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Peace in that Province, under chapter one hundred
and twelve of the Consolidated Statutes for Upper
Canada.,

Writ of error.—When ‘once judgment is given, the
writ of error is the only remedy for any defect in the
proceedings: 1 Chitty, T47, if the Judge presiding at
the trial has not reserved a case, as shown under the
last sub-title. By the staiute, the judgment on a Crown
case reserved is final, and no error lies from that judg-
ment, or on the same grounds, and by sec. 80 of the
Procedure Act, “ no writ of error shall be allowed in
any criminal case unless it be founded on some ques-
tion of law which could not have been reserved, or
which the Judge presiding at the trial refused to re-
serve for the consideration of the Court having juris-
diction in such cases:” see Reg. vs. Faderman, 1 Den.
569. '

In Reg. vs. Mason, 22 U. C. C. P. 256, Gwynne, J.,
said, citing secs, 32 and 80 of the Procedure Act:
“Qur law as to what may or may not be objected on
error esgentially differs from that of England.”

A writ of error is the proper remedy after judg-
ment for every defect in substance in an indictment,
where a question of law has not been reserved, for
irregularity in awarding the jury process, for irregu-
larity in the verdict or judgment, for any manifest
error on the face of the record, fora challenge wrongly
disallowed, or for an error in the sentence, if the sen-
tence is not aufhorized by law; also, in capital cases,
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if the allocutus, or demand of the defendant why the
Court should not proceed to judgment against him,
has been omitted: Archbold, 186; Chitty Cr. L. T47;
Whelan vs. Reg.,, 287U.C. Q. B. 2; 8th Cr. L. Com. Rep.
170.

The Criminal Law Commissioners, loc. cit., say that
the matters apparent upon the face of the record,
which are sufficient to falsify or reverse a judgment
upon a writ of error, are the same as are sufficient to
arrest or bar a judgment, and also any material defect
in the judgment itself, as a judgment which sentences
a party to suffer a punishment not warranted by law.
In this Iast case the writ of error can issue at the in-
stance of the Crown. But although it is issued at the
instance of the Crown, the Court is not limited to the
errors assigned; but the whole record is before the
Court, and the prisoner has the right to the benefit of
all substantial defects in it, and the conviction will be
quashed, if such a defect exists: Reg. vs. Foz, 10 Cox,
510 ; see anfe, Temarks under-secs. 32, 78 and T9 of
the Procedure Act.

No writ of error, either in felony or misdemeanor,
can issue without the fiat of the Attorney-General.
or Solicitor-General. This fiat cannot be signed by
the Crown prosecutor acting for the Atiorney-General.
The Court cannot control the exercise of the disere--
tion left to the Attorney-General on this subject:
Awrchbold, 188 Dunlop vs. Reg, 11 L. C. Jur. 2715
Notman vs. Reg., 18 L. C. Jar. 265.

By section 18 of the Procedure Act, the writ of error
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need not be on parchment. The original writ itself
is served and delivered to the Clerk of the Court, who
has the custody of the indictment, and who then makes
up the record (see sec. 77, ante) and makes the retuin
to the Court. This return must be signed by the
Judge. See Archbold, 191, for forms of fiat, praaclpe
writ, return, assignment of error, &c.

If the whole record be not certified, or not truly cer-
tified, the plaintiffin error may allege a diminution of
the record, showing by affidavits that part of the record
has been omitted, and a certiorari will be awarded :
Archbold, 192; Duval vs. Reg., 14 L. C. Rep. T1.

On a charge of felony the party suing out the writ
must appear in person to assign errors: if he is in
custody, he must be brought up by Aabeas corpus,
obtained on affidavit The expenses of the writ and
the gaoler's travelling charges are borne by him. In
misdemeanors it is not necessary that the plaintiff in
error should assign error in person, or be present
when the case is-heard or judgment given : 8th Crim.
L. Com. Rep. 172; Archbold, 192,

In Murray ve. Reg., 3 D. & L. 100, the Court, on
spectal reasons, did not insist, in a case of felony, on
the presence of the plaintiff in error.

‘No fact can be assigned for error which contradicts
the record R. vs, Carlisle, 2 B. & Ad. 862,

Formerly, if the Court below had pronounced an
erroneous judgment, the Court of Error had no power
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at common law, to pronounce the proper judgment,
or remit the record to the Court below, but were
bound to reverse the judgment and discharge the
defendant: Bourne vs. Rex. T A& E.58; 2N. & P.
248. And it is so yet where there is no Statute anthor-
izing the Court of Error to pronounce the proper judg-
ment, or to remit the record to the Comrt below for
sentence. In England, the 11-12 Vie. ch. 78 contains
such an enactment.” In Quebec, ch. 77 of the Con.
Stat. L. C. sec. 62; in Ontario, ch. 113 of the
Con. Stat. U. (. sec. 17, and in New Brunswick
ch. 180, sec. 1 of the Revised Statutes also enact that
the Court of Error is authorized to pronounce the
proper judgment, or to remit the record to the Court
below, in order that such Court may pronounce the
proper judgment.

A judgment reversed on a writ of error is no bar to
a second indictment, if the proper judgment is not
given or ordered by the Court of Error, when it has
power to do so: R. vs, Drury, 3 C. & K. 193; 1 Chiity
Cr. L. 156 ; 4 Blackstone, Comm. 393.

In Ramsay vs. Reg, 11 L. C. Jur. 158, the Court
of Queen’s Bench, in Montreal, held that no writ of
error lay on a judgment of a criminal court on a rule
for a contempt of Court.

In capital felonies the prisoner is _remanded'and
kept in custody during the pendency of a writ of
error: Whelan vs. Reg. 28 U. C.Q. B. 2.
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In the Province of Quebec, sec. 56 of ch. 7T
Con. Stat. L. C, enacts that the writ of error shall
operate a stay of execution of the judgment of the
Court below, and in Spelman vs. Reg. 13 L. C.
Jur, 154, and 14 L. C. Jur. 281, the prisoner was

admitted to bail on habeascorpus, during the pendency
of a writ of error,

Butat common law, this is not allowed, and in Rexz
vs. Wilkes, 4 Burr. 2548, Lord Mansfield said that he
knew of 1o case where a person convicted of misde.
meanor had been bailed without the consent of the
prosecutor. Now, in England, by statute, upon the
issue of a writ of error, a defendant, in misdemeanors
can be bailed : 89 Vic. ch. 68, and 1617 Vic, ch. 42,
But, witpout any Statute law to that effect, in no case-.
call a prisoner in custody in execution of a jud,
pe admitted to bail, even when a writ of ]erri?‘;lnats‘
issued. Before the above Statutes, in England, R. 8
Sowler, Esq., said (Appendix to 8th Rep.Cr. L. Com):
“ I.n the present state of the law a writ of error in'a'.
criminal case does not suspend judgment, and the
party c?nvicted s subject to receive sentence, and to
be consigned to punishment.” Though see art. 32, p
173, 8th Cr. L. Com. Rep. as to the case where ’;ha:

ljti:;igment has not been whoily or partially carried into
effect.

Appeals to the Privy Couneil (or to the Cowrt substi-
tuted for the Privy Council )—In Reg. vs. Whelam, 28 U
C. Q. B. 185, the prisoner, after judgment on a x’mit of‘
error by th i

v ¢ e Untario Court of Error and Appeal affirm-
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ing the sentence rendered against him, applied to the
said Court for leave to appeal to the Judicial Com-
mittee of the Privy Coundil, citing Macpherson’s Prac-
tice of the Judicial Committee, pp. 3, 4, 5, and the
cases there referred to.

Draper, C, J, said: “We find nothing among the
rules given in the appendix to the work cited, by
which it is declared that the leave now asked for
must be obtained. In the cases from India referred
to, which we have examined, a clause in the charter
of the Court appealed from rendered it necessary;
but there are exceptional cases where an appeal
has been entertained, though by the charter leave
could not be granted : Maepherson's Practice, p. 21
There is nothing to show that such leave is necessary
here, and, therefore, assuming that the Privy Council
have jurisdiction and would entertain an appeal in
this case, a question we do not enter into, we think
they will do so without express leave to appeal being
given by this Court. We therefore make no order
granting it.”
 The reporter adds: “The prisoner applied for
a further respite to enable him to appeal to the
Tudicial Committee of the Privy Council, but this
was not granted, and he was executed on the 1ith
Febrnary. * *

« As to the right of appeal and the jurisdiction of
the Privy Council, no appeal to England is expressly
civen by our Statutes in criminal cases, and there
hLas been no instance of such an appeal from this
country. It would seem that the Queen in Council
has an inherent prerogative right to exercise an appel-
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laife:j uri.sdiction in all cases, criminal as well as civil
arising in the colonies, where, by Statute or otherwise
the power of the Crown has not heen parted with
{-Iad this been an application for new trial, under Con.
_ }b)ta,t. U. C. ch-. 113, no appeal apparently could havf;
cen entertained, for that Statute declares that an
or;der of our Court of Error and Appeal shall be ﬁnaly
Where the power exists, however, the cireumstanc s.;
}mder which an appeal will be entertained in a crixi-
inal case must be very special, and the instances are
very rare: see fieg. vs. Bertrand, 1. R.-1 P. C. 530-
Reging vs. Murphy, L. R.2 P. C. 35; Reg. vs E’dule;
Byramjee, 5 Moo, P. Q. 276; In re Ames, 8 Mo'co P JC
409 ; Macphersonw's Practice, chapters l,a.nd 2 . As tr;

appealing from a decision in erro
Dent. 8 Moo. P. ¢ 419.” " 560 Tronson ve

It cannot be doubted that an appeal is allowable b
and to the Privy Council from Judgments of a coloni }Ir
Court in criminal eases. In Reg. vs. Bertrand, 10 (,I*l N
618, the prisoner had heen found guilty of n:u;rder n
New South Wales, and sentenced to death ’1"111n
Su_preme Court of the colony, upon the motion. of the
prisoner quashed the verdiet and ordered a new tr'a.le
The Attorney-General applied to the Privy Council ;' .
leave to appeal from this judgment, which leave "
granted.. Afthe argument,the counsel for the priso‘i;ras
expressly contended that no appeal lay-from a col _911’
Court to the Privy Council in & criminal cage e

But 8ir J. J. I iveri i
! Coleridge, delivering the judgment
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« Tt was contended first, on behalf of the respondent
that their Lordships ought not to entertain the appeal,
but they do not accede o this. Upon principle and
reference to the decisions of this Committee, it seems
undeniable that in all cases, criminal as well as civil,
arising in places from which an appeal would lie, and
where, either by the terms of a charter or a statute, the
authority has not been parted with, it is the inherent
prerogative right, and on proper occasions the duty of
the Queen in Council to exercise an appeliate jurisdic-
tion, with a view not only to insure so far as may be
the due administration of justice in the individual case,
but also to preserve the due course of procedure gener-
ally. The interest of the Crown, duly considered, is,
at least, as great in these respects in criminal as in
civil cases; but the exercise of this prerogative istobe
regulated by a consideration of circumstances and con-
sequences, and interference by Her Majesty in Council
in criminal cases is likely in so many instances to lead

to mischief and inconvenience that, in them, the Crown
will be very slow to entertain an appeal by its officers
on behalf of itself or by individuals. The instances of
such appeals being entertained are, therefore, very

rare. #

[n this case, the appeal was sustained and the judg-
ment of the Colonial Court granting a mew trial re-
versed. This was in 1867. In Reg. vs. Mookerjee, 272,
1 Moore’s P. C. cases, in 1862, leave to appeal from the
judgment of a criminal court in India was applied
for to the Privy Council, and not granted, but on
the express intimation by their Lordships that the
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decision they had come to in this particular case
should not be taken as throwing any doubt on the
power of the Privy Council fo grant an appeal in eri-
minal cases from the colonies.

In the Falkland Islands Co. vs. Reg. 1 Moore’s
P. C. cases, 203, leave was granted by the Privy
Council, in 1863, to appeal from the judgment of the
Magistrate’s Court of the Falkland Islands, in the
exercise of their summary jurisdiction in a criminal
case.

The Atéiorney-General for New South Wales vs. Mur-
phy, in 1869, 11 Cox, 372; Reg. ve. McPherson, in 1870,
11 Cox, 604; Levinger vs. Reg. also in 1870, 11 Cox,
613, are appeals o the Privy Council from judgments
of Colonial Courts in eriminal cases. In the first case,
the defendant having been convicted of murder in
New South Wales, the Supreme Court there had
quashed the verdict, and ordered a venire denovo. The
Privy Council reversed this judgment of the Supreme
Court. In the second case, the same Colonial Court
had quashed, on demurrer, an information for a com-

mon assaalt; the Privy Council also reversed this .

judgment. In the third case Levinger had been found
guilty of manslaughter before the Supreme Court o
Melbourne, Australia ; the Privy Council quashed the
verdict and conviction, and ordered a venire de ROV,
on the ground that the defendant, appellant, had been
improperly refused one of his challenges.

Then in 1870, on the petition of Thomas Xennedy
Ramsay, a judgment of the Court of the Queen"s
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Bench (Montreal, Canada, Crown Side) fining him for
acontempt of Court was set aside and reversed by the
Privy Council. This case, though was not properly
speaking an appeal. It was allowed by the Privy.
Council under the 3& 4 Will. IV, ch. 41, gec. 4, which
enacts that it shall be lawful for the Crown to refer to
the Judicial Committee of the Privy Council for hearing
or consideration any matter whatever which Her
Majesty shall think fit, and thatisuch Committee shall
thereupon hear and consider the same, and advise Her
Majesty thereon : L. R., 8 P.C,427; 15 L. C. Jur. 17.

The recent case of Reg. vs. Coote has settled the ques-
tion of the right, in criminal cases, of appeal to the
Privy Council from the Courts of the Dominion, or,
more properly speaking, the right of the Privy Council
to allow such appeals. In this case, the defendant had
been found guilty of arson before the Court of Queen’s
Bench, Crown Side, Montreal. The Judge presiding at
the trial reserved a case for the full Court of Queen’'s
Bench upon the legality of certain evidence received
on the trial. This Court declared the evidence illegal
and quashedthe conviction, An application for leave
to appeal to the Privy Council from this judgment
was then made by the Attorney-Greneral to the Court
ol Queen’s Bench,but refused, but, on petition of the
Attorney-General, the Privy Council granted leave to
appeal, and subsequently reversing the judgment: of
the Conrt of Queen’s Bench, affirmed the conviction of
Coote, and direeted the Court of Queen's Bench to
pass the proper sentence in the case L. R. 4 . C.,599;
12 Cox, 557; 18 L. C. Jur. 103; 10 U. C. L. J. 147.
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It is trite to say that the right of the Privy Council
to allow appeals from the Celonial Courts cannot be

restricted by Colonial legislation, and thata Colonial

Statute enacting that the decision of a Court shall be
linal and conclusive, does not affect the prerogative
rights of Her Majesty’s Privy Council: In re Marods,
15 Moore’s P. C, 189 ; Reg. vs. Coote, ubi supra; Mc-
Pherson’s Priv. Council Practice, 5, 22, 80.

In the Province of Quebec, the following enact-
ment, contained in sec. 6§ of c¢h. 105, Con. Stat. L.
(., stands unrepealed :

“ Inasmuch as His late Majesty King George the
Third was pleased to signify it to be his royal plea-
sure that appeals be admitted to himself in Privy
Council, in all cases of fines imposed for misdemeanors,
provided the fines so impoged amounted to or exceeded
the sum of one hundred pounds sterling, the appel-
lant first giving good security that he would effectually
prosecute the same, and answer the condemnation if
the sentence imposing such fine was afirmed. There-
fore, as often as such case happens, the execution, and
all proceedings in the nature of execution, shall be
stayed as to such fine, whenever such security is
offered by recognizance filed for that purpose; and
whenever a doubt arises concerning the sufficiency of
the security, it shall be deemed to be valid, and stay
execution, unléss the Governor, in twenty days from
the filing of the said recognizance, certifies in writing
to the Court his disapprobation ef the security so
offered, and so foties guoties, until sufficient security is
given in the manner aforesaid.

302 THE CRIMINAL STATUTE LAW.
THE SUPREME COURT ACT.

The following clauses of the 88 Vic, ch. 11, “ dn Aet
to establish o Supreme Court and a Couwrt of Exchequer
for the Dominion of Canade,” may be inserted here for
reference. It may not be very long before it is found
out that further legislation on the subject is neces-
Sary. ‘

Sec, 47.—The judgment of the Supreme Court shall
in a1l cases be final and conclusive, and no appeal shall
be brought from any judgment or order of the Supreme
Court to any Court of Appeal established by the Par-
liament of Great Britain and Ireland, by which ap-
peals or petitions to Her Majesty in' Council may be

_ ordered to be heard: saving any right which Her

Majesty may be graciously pleased to exercise by
virtue of Her Royal prerogative.

Sec. 49.—Any person convicted of treason, felony
or misdemeanor, before any Court of Qyer and Tef'-
miner or gaol delivery, or before the Court of Quee‘:n 5
Bench in the Province of Quebec on its erwn .sui‘e,
or before any other Superior Court of criminal juris-
diction, whose conviction has been affirmed by any
Conrt of last resort, or in the Province of Quebec by
the Court of Queen’s Bench on its appeal side, or any
person in custody within the Dominion of Canada,
whose extradition is claimed in pursuance of any
treaty, and whose application for discharge on & writ
of Habeas Corpue ad subjiciendum has been refused,
may appeal to the Supreme Court against the affirma-
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tion of such conviction or the refusal of such applica-
tion : and the said Court shall make such rule or order
therein, either in affirmance of the conviction, or for
granting a new irial, or otherwise, or for granting or
refusing such application, as the justice of the case re-
quires, and shall make all other necessary rules and
orders for carrying such rule or order into effect, any-

thing in the eightieth section of the Act passed in the -

session held in the thirty-second and thirty-third years
of Her Majesty’s reign, chapter twenty-nine, to the
contrary notwithstanding: Provided that no such
appeal shall be allowed where the Court affirming the
conviction i unanimous, nor unless notice of appeal
in writing has been served on the Attorney-General
for the proper Province, within fifteen days after such
affirmance or refusal.

Sec. 50.—Unless the appeal is brought on {or hear-
ing by the appellant at the term of the Supreme Court
during which such affirmance or refusal takes place,
or the term next thereafter (if the said Court be not
then sitting in term), the appeal shall be held to have
heen abandoned, unless otherwise ordered by the Su-
preme Conrt.

PILLORY ABOLISHED.

Sec. 81.—The punishment.of the pi]lorjr shall not
be awarded by any Court. '

The pillory was a frame erected in a pablic place
on a pillar, and tnade with holes and moveable hoards,
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through which the heads and hands of eriminals were
put. The punishment of the pillory, which had been
abolished, in Xngland, in all other cases, by 56 Geo.
[IL., ch. 188, was retained for the punishment of per--
jury and subornation of perjury, but it is now alto-
gether abolished by 7 Wm. IV, and 1 Vie, ch.23:1
Chitty, C. L. 797; Wharton, law lexicon, Verb. Pillory.

A ludicrous story is told of Chief-Justice Pratt.
While on a visit te the Lord Dacre, in Essex, accom-
panied in a walk by 2 gentleman notorions for his ab-
sence of mind, he came to the parish stocks (pillory).
Having a wish to know the nature of the punishment, .
the Chief Justice begged his companion to open them,
so that he might try. This being done, his iriend
sauntered on and totally forgot him. The imprisoned
Chief tried in vain to release himself, and, on asking
a peasant who was passing by fo let him out, was
laughed at, and told he “ wasn’t set there for nothing.”

 He was soon set at liberty by the servants of his host.

Afterwards, on the frial of an action for false im-
prisonment agains't a magistrate by some fellow whom
he had set in the stocks, on the counsel for the defend-
ant ridiculing the charge and declaring that it was no
punishment at all, his lordship leaned over and
whispered, © Brother, were you ever in the stocks?”
The counsel indignantly replied:  Never, my lord.”
« Then I have been,” said the Chief Justice, “and I
can agsure you it is not the trifle you representit:.” .
Foss, Biographical Dictionary of the Judges of Eng-
Jand.
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PERSCONS CONVICTED ON CONFESSION, ETC.

Sec. 82—Any person indicted for any offence made
capital by any statute, shall be liable to the same
punishment, whether he be convicted by verdict or
confession, and this, as wellin the case of accessories
25 of principals.

This is an ex abundanti cautele enactment, and not
calling for any observations.

SECOND CONVICTION FOR FELONY.

Sec. 83.—If any person be convicted of felony not
punishable with death, committed after a previous
conviction for felony, such person shall, on subsequent
conviction, be imprisoned in the penitentiary for life
or for any term not less than two years, or be im-
prisoned in any other gaol or place of confinement for
any term less than two years, with or without hard
labour, unless some other punishment be directed by
any statute for the particular offence, in which case
the offender shall be liable to the punishment thereby
awarded, and not to any other.

This clause is taken from the 7-8 Geo. IV. ch. 28, sec.
11 of the Imperial Statutes. The Imperial Act pro-
vides at length for the procedure in such cases, but
this is provided for, in Canada, by section 26 (see ante)
of the Procedure Act of 1869, under which will be
found observations which are entirely applicable to
the present clause.
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EBCAPE AND FELONIOUS RERECUE.

Sec. B4—Whosoever escapes from or rescues, or aids
in rescuing any other person from lawful custody, or
makes or causes any breach of prigon, if such offence
does not amount to felony, is guilly of misdemeanor,
and shall be liable to be imprisoned in any gaol or
place of confinement for any period less than two
years =—and whosoever is convicted of a felonious
rescue, shall in any case where no special punishment '
is provided by any statute, be liable to be imprisoned
in the penitentiary for any term not exceeding seven
years, and not less than two years, or to be imprisoned
in any other gaol or place of confinement for any term
less than two years, with or without hard labour, and
with or without solitary confinement.

Sec. 85.—Whosoever knowingly and unlawfully,
under colour of any pretended authority, directs or
procures the discharge of any prisoner not entitled to
be so discharged, is guilty of misdemeanor, and shall
be liable to be imprisoned in any gaol or place of con-
finement for any period less than two years, and the
person so discharged shall be held to have escaped.

By the common law, and the 25 Edw. ITIL ch. 39, if
a Justice of the Peace bails a person not bailable by
law,. he is guilty of a negligent escape, and finahle.
The first part of section 85 of the Procedure Act is
then but a confirmatory enactment of this law, with a
new and definite punishment. But the last part of it
enacting that & person bailed illegally is guilty of a
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negligent escape. was never law before, and seems
an extraordinary enactment. Of course, if a prisoner
tinds the doors of his prison opened, he is not allowed
to take advantage of it and ran away; if he does so,
he is guilty of an escape, as will be seen hereafter ;
but if a Justice of the Peace admiis him to bail, surely,
if he has obtained the Justice’s order without fraud

or artifice of any kind, he ought not to be punished for -

not going voluntarily, without restraint, to the gaoler,
and saying to him: “HereIam; youmustput me in
prison : that Justice of the Peace who has let me go
free did not know what he was doing.” And, in fact,
the gaoler would rightly refuse, in this case, to receive
him without a warrant, of which the prisoner would
certainly not be the bearer. Such an enactment ought
to be struck off our statute book.

The above section 84 provides the punishment for
escapes and felonions rescues. Though it says what
the punishment shall be in escapes as an offence by a
prisoner, or prison-breakings, when such are misde-
meanors, it does not provide for the punishment when
such are felonies, or for escape as an offence by an
officer, and is defective in that respect. Felonious
rescues only are provided for in the last part of the
clause, and escapes as an offence by officers, whether
telonious or not, and prison-breakings, when felonious,
remain punishable at common law, whilst escapes, as
against prisoners, and prison-breakings that are mist
demeanors are now, by the said clause, punishable by
mmprisonment for any period less than two years.
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Section 4 of the Q. 8. U. C, ch. 97, which provided
for the punishment of persons guilty of rescuing or
attempting to rescue prisoners convicted of murder
or committed for murder, is repealed, by the Gene-
ral Repeal Act of 1869. It was taken from the Im-
perial Statute, 25 Geo. IL ch. 87, sec. 9, which is
also repealed in England. Sec. 5 of ch. 148, of the
Revised Statutes of New Brunswick, and sec. 5 of ch.
163 of the Revised Statutes of Nova Scotia are also
repealed by the General Repeal Act. So thatthe
criminal offences of escape, prison-breaking and rescue
fall entirely under the common law and the Imp(?rial
Statutes in force in the Dominion, and under sections
84 and 85 of the Procedure Act of 1869, as to the pun-
ishment thereof, wilh the exception of such of these
offences as are specially provided for in the “Act re-
pecting Penitentiaries ” of 1875, 88 Vie. ch. 44.

It may then be useful to see 1st, what is an escape;
ondly, when is an escape a felony, and whena misde-
meanor; 3rdly, what is a prison-breaking, and when
isita felony or a misdemeanor ; 4thly, what isa rescue
and when is it a felony or a misdemeanor.

What s an escupe—An escape is where one who %s
arrested gains his liberty without force before h.e is
delivered by due course of law. The general princi-
ple of the law on the subject is that as all persons are
bound to submit themselves to the judgment of the
law, and to be ready to be justified by it, those who,
declining to undergo a legal imprisonment whe.n
arrested on criminal process, free themselves from 1t
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by any artifice, and elude the vigilance of their keepers,

are guilty of an offence of the nature of a misdemeanor.

It is also criminal in a prisoner to escape from lawinl

confinement, though no force or artifice be used on his
part fo effect such purpose. Thus, if a prisoner go

out of his prison without any obstrnction, the doors
being opened by the consent or negligence of the
gaoler, or if he escape in any other manner, without
using any kind of forne or violence, he will be guilty

of a misdemeanor: Reg. vs. Nugent, 11 Cox, 64. Ther
officer by whose default a prisoner gains his liberty

before he is legally discharged is also guilty of
the offence of escape, divided in law, then, in two
offences, a voluntury escape or a negligent escape. To]
constitute an escape, there must have been an actual
arrest in a criminal matier.

A voluntary escape is where an officer, having the
custody of a prisoner, knowingly and intentionally
gives him his liberty, or by connivance suffers bim to
go free, either to save him from his trial or punishment,
or to allow him a temporary liberty, on his promising
to return, and, in fact, so returning. Though, some
of the books go fo say that, in this lasﬁ case, the
offence would amount to a negligent escape only.

A negligent escape is where the party arrested or
imprisoned escapes against the will of him that arrests
or has him in charge, and is not freshly pursuzed and
taken again before he has been lost sight of And
in this case, the law preswmes negligence in the offi-"
cer, till evident proof on his part to the contrary,
The Sherifl is as much liable to answer for an escape
suffered by his officers, as if he had actually suffered
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it himself. A Justice of the Peace who bails a person
not bailable by law is guilty of a negligent escape,
and the person so discharged is held to have escaped :
sec. 85 of the Procedure Act.

When is an escape o felony, and when a nisdemeanor.
—An escape by a prisoner himself is no more than a
misdemeanor, whatever be the crime for which he 15 -
imprisoned. Of course, this does not apply to prison-
breaking, but simply to the case of a prisoner running
away from the officer or the prison without force or
violence. This offence falls under the first part of sec.
84 of the Procedure Act, and is punishable by impri-
sonment for any period less than two years. An officer
suilty of a voluntary escape is involved in the guilt of
the same crime of which the prisoner is guilty, and
subject to the same punishment, whether the person
escaping were acluaily committed to some gaol, orun-
der an arrest only, and not committed, and whether
the offence be treason, felony or misdemeanor, so that,
for instance, if a gaoler voluntarily allows a prisoner
committed for larceny to escape, he is guilty of a felon-
ious escape, and punishable as for larceny, whilst if
such prisoner so voluntarily by him allowed to escape
was committed for obtaining money by faise pretences,
the gaoler is then guilty of a misdermeanor, punishable
under the common law, by fine or imprisonment, or
both, as sec. 84 of the Procedure Act does not apply to
escape as an offence by an officer or gaoler, either when
a felony or a misdemeanor, Greaves, noter,1 Russell,
587, says that the gaoler might also, in felonies, be
tried asan accessory after the fact, for voluntary escape,
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under 31 Vie. ch. 72 of our Statutes. . A negligent
escape is always a misdemeanor, and is punishable, at
comunion law, by fine or imprisonment or both, section
?’:34 of the Procedure Act, as remarked before, not ai'nply-
ng to escapes as an offence as against the officer, even
when such are only misdemeanors. ’

What is a prison-breaking, and when is it a felony or
« masdemeanor.—The offence of prison-breach is a
breaking and going out of prison by force by one law-
fully confined therein. Any prisoner who frees him-
self from lawful imprisonment by what the law calls
a breaking, commits thereby a felony or amisdemeanor
according as the cause of his imprisonment was of ono;
gn'a.de or the other. But a mere breaking is not suf-
ficient to constitute this offence: the prisoner must
have escapéd. The breaking of the pfison must be
an actual breaking, and not such force and violence
only as may be implied by construction of law. Any
place where a prisoner is lawfully detained is a prison
quoad this offence, so a private house is a prison, if the
?risoner is in custody therein. Ifthe prison-breaking
i by a person lawfully committed for a misdemeanor
it 18, as remarked before, a misdemeanor, and then‘
punishable under section 84 of the Procedure Act:
but if the breaking is by a person committed for felony,
then his offence amounts to felony, and would b(;
punishable, under sec. 88 of the Procedure Act.

A prisoner was indicted for hreaking out from the
lock-up, being then in Jawful custody for felony. It
appeared that the prisoner and another man had been

AA
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given into the custody ‘of a police officer, without war-
rant, on a chiarge of stealing a watch from the person.

They were taken before a Magistrate. No evidence

was taken upon oath, but the prisoner was remanded

for three days. The prisoner broke outof the lock-up

and returned to his home. He appeared before the

Magisirate on the day to which the hearing of the

charge had been adjourned, and on the investigation

of the charge, it was dismissed by the Magistrate, who

stated that in his opinion it was & lark, and no jury

would conviet. - The prisoner contended that the

charge having been dismissed by the Magistrate, he

could not be convicted of prison-breaking, citing 1 Hale,

610,611, that if a man be subsequently indicied for

the original offence and acquitted, such acquittal
would be a sufficient defence to an indictment for
breach of prison. But Martin, B., held that a dismis-
<1 by the Magistrate wasnot tantamonnt to an acquit-
. i uponan indictment, and that it simply amounted
{0 this, that the justices did not think it advisable to
..coceed with the charge, but it was still open to them
., hear a fresh charge against him. The prisoner was
found guilty : Reg. vs. Waders, 12 Cox, 390.

What 18 o rescus and when is it a felony or 4 misde-
meamor.—Rescueis the forcibly and knowingly freeing
ancther from an arrest or imprisonment. A rescue in
the case of one charged with felony is felony in the
rescuer, and a misdemeanor, if the prisoner is charged
with a misdemeanor. But though, upon the principle
that wherever the arrest of a felon is lawful the rescue
of him is & felony, it will not be material whether the



PROCEDURE IN CRIMINAL CASES, 403

party arrested for felony, or suspicion of felony, be in
the custody of a private person or of an officer. 'yet if
he be in the custody of a private pérson, it seel:ns -tl;at
the rescuer should be shown .to have knowledge of
the party being under arrest for felony. The 16 Geo
II, ch. 81 makes it a felony to aid or assist a priséner to
attempt to make his escape from any gaol, although no
escape is actually made, if such prisoner is committed
for a felony, expressed in the warrant of commitment
a.n.d a misdemeanor, if such prisoner is detsined for sr
misdenteanor, or for a sum amounting to one hundred
pounds: also, under the same circumstances either a
felony or a misdemeanor, to convey any dis’guise or
- 1n£ftruments into any prison, to facilitate the escape of
gnsoners, A rescue, either when a felény Or a inis-
emeanor, is now puni i
poeanon 35 1 punishable under section 84 of the
S'ections 17 and 89 of the Act concerning offences
against the person contain special enactme?:ts 0;1 asl-
s:cmlts with intent to resist or prevent lawful apprehen-
slons ; see, ante, Vol. 1, pp. 244, 985,

The authorities reforred to for the above synopsis of
the law on escape, rescue, and prison-brea.king are 1
Russell, 581 et seq.; 4 Stephen’s Comm, 297 a seq. ;
1 Hale, P.C. 595; 2 Hawkins, p. 183; 5th Rep. Cr L,
Com. (1840) p. 58; 2 Bishop, Cr. L. 1066.- o
o F;r il"cg;;ns of indictment, see Archbold, 795; 2 Chatty

r, L. 165; 5 Burn's Just. 137: 3 Burn's ’ '
2 Burn's Just, 10, ’ rive Just 13'32;
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By sec. 49, of the Procedure Act, upon an Indictment
for any of these offences, the defendant may be found
guilty of the attempt to commit the offence charged, if
the evidence warrants it.

By sec. 64, of ch. 77, Consol. Stat. L. C. the forgery
or uttering of a certificate, required by the clauses re-
lating to the Court of Orown Cases Reserved and the
erection thereof, with the intent to cause any person
to be discharged from custody, is declared to be a
felony. The corresponding Statutes of Ontario, New
Brunswick, and Nova Scotia have not that clause.

The following are the clauses of the Penitentiary
Act of 1875, ch. 44, 38 Vic. on escapes and rescues of
convicts.

Sec. 26.—Every prisoner who, being ordered to be
detained in any penitentiary, escapes from the person
or persons having the lawful custody of such prisoner,
when being conveyed thereto, shall be guilty of felony,
and being convicted thereof, shall not have less than
two years added to the original term of his imprison-
ment, and any prisoner who at any time breaks prison
ot escapes, or attempts to escape from the custody of
any officer, guard or other servant of the penitentiary
while at work, or passing to or from work, either
within or beyond the prison walls or penitentiary
limits, shall, on conviction thereof, be punished by an
addition not exceeding three years to the term of his
jmnprisonment, besides forfeiting the whole of the
period of remission of sentence hereinafter mentioned,

which he may have earned, and he may also be again
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confined in the penal prison or solitary cells, if any,
attached to such penitentiary, as in the prison rules
may be prescribed.

The first part of this clause makes it a felony for a
convict to escape, when being conveyed to any peniten-
tiary, whether he stands convicted of a felony or a
misdemeanor. The attempt to escape, when being so
conveyed, 1s not provided for by the clause, and wounld.
in consequence, fall under the commeon law, and be a

misdemeanor, punishable by fine or imprisonment, or
both.

Sec. 27.—Every prisoner in any penitentiary, who
at any time attempts to break prison, or who forcibly
breaks out of his cell, or makes any breach therein
with intent to escape therefrom, whether successful or
not, shall, on convietion thereof, be punished by an
addition not exceeding one year to the term of hisim-
prisonment, besides forfeiting the whole of the period
of remission of sentence earned by him, and being
again confined as in the next preceding section men-
tioned. .

T'his clause does not say whether the offences there-
111 mentioned shall be felonies or misdemeanors, and
to establish the degree of each of these offences re-
course must be had to the common law rules on the
subject.

Sec. 20.—Every person who rescues or attempts to
rescue any prisoner, while being conveyed to any
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penitentiary, or while -being imprisoned thersin, or
while passing to or from work at or near any peniten-
tiary, and every person who, by supplying arms, tools
or instruments of disguise, or otherwise in any manner
aids any such prisoner in any escape or attempt at
escape, shall be guilty of felony.

The punishment, not being specially provided for,
would be guided by sec. 88 of the Procedure Act.

In Rey. vs. Payne, 12 Cox, 231, it was held that a
crowbar came within the words “ any other article or
thing ” in the clause of the Imperial Prisons Act of
1365, to which the above section of the Canadian
Statute corresponds. There is ne doubt that it would
e so held here: the words “arms, tools,”_clea.rly
include a crowbar.

Sec. 30— . Every person having the custody of any
such prisoner as aforesaid, or being employed by the
person having such custody, as a keeper, turnkey,
guard or assistant, who carelessly allows any such
conviet to escape, shall be guilty of a misdemeanor,
and, on conviction thereof, shall be liable to fine or
imprisonment or to both, at the discretion of the Court ;
and every such person as aforesaid, who knowingly or
willingly allows any such convict to escape shall be
guilty of felony.

The last part of this clause makes a voluntary escape
as tegards. the penitentiary and any prisoner being
conveyed- thereto, a felony, whether the prisoner is
convicted of a felony or of a misdemeanor, and is, in
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this respect, a deviation from the common law. . The
first part of the clanse is the common law on the sub-
Jject.

PUNISHMENT FOR FRAUD, CHEATING OR.CONSPIRACY.

Sec. 86,.—Whosoever is convicted of fraud or of
cheating, or of conspiracy, shall, in any case where no
special punishment is provided by any statute, be
liable to be imprisoned in the penitentiary for any
term not exceeding seven years, and not less than two
years, or to be imprisoned in any other gaol or place
of confinement for any term less than two years, with

or without hard labour, and with or without solitary
confinement.

The Imperial Act, 14-15 Vic,, ch. 10Q, sec. 29 (Zord
Camphell's Aet), also provides for the punishment of
‘cheats, frauds and conspiracies, not otherwise specially
provided for.

In Reg. vs. Roy, 11 L. C. Jur. 94, Mr. Justice Druom-
mond said : “ The only cheats or frauds punishable at
common law are the fraudulent obtaining of the pro-
perty of another by any deceitful and illegal practice,
or token, which affects or may affect the public, or such
frauds as are levelled against the public justice of the
realm” | )

It is not every species of fraud or dishonesty in
transactions between individuals which is the subject
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matter of a criminal charge at common law: 2 East.
P.C. 816.

Fraud, to be the object of criminal prosecution, must
be of that kind which in its nature is calcnlated to de-
fraud nuwmbers, as false weighis or measures, false
tokens, or where there is a conspiracy: per Lord
Manstield, Reg. vs. Wheatly, 3 Burr. 1125,

So cheats, by means of a bare lie, or false affirma-
tion in a private transaction, as if a man selling a sack
of corn falsely affirms it to be a bushel, where it is
greatly deficient, has been holden not to be indict-.
able: R. vs. Pinkney, 2 Bast, P, C, 818,

So, in R, vs. Channell, 2 East, P. C. 818, it was held
that a miller charged with illegally taking and keep-
ing corn could not be eriminally prosecuted.

And in Rex. vs. Lara, cited in 2 Fast, P. C. 819, it
was held that selling sixteen gallons of liguor for and
as eighteen gallons, and getting paid for the eighteen
gallons, was an unfair dealing and an imposition, but
not an indictable offence.

The result of the cuases appears to be, that if a man
sell by fulse weights, though only to one person, it is
an indictable offence, but if, without false weights, he -
sell, even to many persons, a less quantity than he pre-
tends to do, it is not indictable: 2 Russell, 610; ey
vs. Hagleton, Dears, 876, 515.
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1f a man, in the course of his trade, openly and pub-
licly carried on, were to put a false mark or token
upon an article, so as.to pass it off as a genuine one,
when in fact it was only a spurions one, and the arti-
cle was sold and money obtained by means of that
falge token or mark, that would be a cheat at common

law, but the indictment, in such a case, must show

clearly that it was by means of such false token that
the defendant obtained the money: by Chief Justice
Cockburn, in Reg. vs. Closs, Dears. & B. 466; T Cox,
494, ' ,

;- Offences of this kind would now generally fall under
the “Trade Marks Offences Act”: see, ante, Vol. 1,

page 118.

Frauds and cheats by forgeries or false pretencesare
also regulated by Statute: see, anfe, Vol. 1 pages 65,
584

All frauds affecting the Crown or the public atlarge
are indictable, though arising out of a particular tran-
saction or contract with a private party. So the giv-
ing to any person unwholesome victuals, not fit for
man to eat, lueri causa, or from malice and deceitis an
indictable misdemeanor : 2 East. P, C. 821, 822. And
if a baker sell bread containing alum in a shape which
renders it noxious, although he gave directions to his
servants to mix it up in & manner which would have
rendered it harmless, he commits an indictable offence ;
he, who-deals in a perilous article, must be wary how
he deals; otherwise, if he observe not proper cantien,
he will be responsible. The intent to injure in such
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cases is presumed, upon the universal principle that
when a man does an act of which the probable conse-
quence maybe highly injurious, the intention is an in-
ference of law resu.ltmg from domg the act: Rex. vs.

If a person maim hlmself in order to have & Imore
specious pretence for asking charity, or to prevent his
being enlisted as a soldier, he may be indicted, and on
conviction, punished under sec. 88 of the Procedure
act. 1 Hawkins, p. 108: 1 Russell, 608,

Cheating at games, cards, or in betting are provided
for by sec. 97 of the Larceny Act: see, ante, Vol. 1, p.
604.

- Cheats and. frands by bankrupts, traders, &c., are
provided for by the Insolvency Aet of 1875 ; 38 Vie. ch.
16.

In indictments for a cheat or frand at common law,

" it is not sufficient to allege generally that the cheat or

fraud was effected by means of certain false tokens or
false pretences, but it is-necessary-io set forth what
the false tokens or pretences were, so that the Court
may see if the false tokens or pretences are such with-
in the law: 2 Ewst, P, C. 837, - But the indictment will
be sufficient if upon the whole it appears that the
money has been obtained by means of the pretence set
forth, and that such pretence was false : 2 East. P, C.
B838. : : : '
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1t would reexs that sec. 118 of the Larceny Act, see,
ante, Vol. 1, page 628; does not apply to chesats and
frauds at common law, and that therefore, the Court
has no power of awarding restitution of the property
fraudulently obtained, upon convictions on indictments
other than those brought under the Larceny Act: 2
East P.C. 839,

Upon an indictment for any misdemeanor, if it ap-
pears to the jury upon the evidence that the defendant
did not complete the offence charged, but that he was
guilty only of an attempt to commit the same, the jury
may convict of the attempt: sec. 49, Procedure Act of
1869.

It would seem that an indicfment for a cheat or a
fraud at common law is not to be preceded by any of
the formalities required by section 28 of the Procedure
Act. Sed quamre? -

By sec. 50 of the Procedure Act, if upon the trial of
any person for any misdemeanor, it appears that the
facts given in evidence, while they include such misde-
meanor, amount in law to a felony, such person shall
not, by reason thereof, be entitled to be acquitted of
such misdemeanor, unless the Court thinks fit to dis-
charge the jury,and to direct such person to be indict-
ed for felony. -

Section 86 of the Procedure Act now under consi-
deration, also provides for the punishment of conspira-
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¢y, when not otherwise specially provided for by any
Statute,

Conspiracies to murder are provided for by sec. 3 ot
the Act 0f 1869, concerning offences against the person;
ante, Vol. 1, page 220. Assaults arising from conspira-
cies are regulated by sec. 42 of the same Statute ; ante,
Vol 1, page 289. The Trade Union Act, 85 Vic. ch. 80,

- has also special enactments as to conspiracies between
workmen ; ante, Vol. 1, page 292.

Conspiracy is a combination of two or more persons
to accomplish some unlawful purpose, or a lawful
purpose by unlawful means. Thisis the definition of
conspiracy as given by Lord Denman in R. vs, Seward,
1 A & E. 718; and though questioned by the learned
Judge himself in Reg. vs. Peck, 3 A. & E. 683, as an
antithetical definition, and in Reg. vs. King, T Q. B.
782, as not sufficiently comprehensive, it seems to be,
so far adopted as the most correct definition of this
offence: R. vs. Jones, 4 B, & Ad. 345; 3 Russell, 116.
Bishop, 2 Cr. L. 171, has in a clear and concise manner
said ¢ Conspiracy is the corrupt agreeing together of
two or more persons to do, by concerted action, some-

thing unlawful, either as a means or an end.”

But the word “ unlawful” used in these definitions
of conspiracy, does not mean *indictable ” or “ crim-
inal” The combining to injure another by fraud, or
to do a civil wrong or injury fo another is an indiet-
able conspiracy. So iu a case where the prisoner and
L. were in partnership, and there being notice of dis-

ts
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Gourt, within such limits (if any) as are prescribed by
any Statute in that behalf.

Sec. 90.—When imprisonment is to be awarded for
any offence, and no definite period is fixed by law, the
term of such imprisonment.shall alwayes be in the
discretion of the Court passing the sentence; and when
a fine is to be awarded for any offence and no smount
is fixed, the amount shall be in the discretion of the
Court passing the sentence. :

Sec. 91.—The period of imprisonment in pursuance
of any sentence shall commence on and from the day
of passing such sentence, but no time, during which
the convict may be out on bail, shall be reckoned as

part of the term of imprisonment to which he is sen-

tenced. .

Sec. 92.—~Whenever sentegce is passed for felony on
a person already imprisoned under sentence for an-
other crime, the Court may award imprisonment for the
subsequent offence, to commence at the expiration of
the imprisonment to which such person has been pre-
viously sentenced ; and where such person is already
under sentence of imprisonment, the Court may award
sentence for the subsequent offence, to commence at
the expiration of the imprisonment for which such
person has been previously sentenced, although the
aggregate term of imprisonment may exceed the term
for which such punishment could otherwise have been
awarded, and such subsequent imprisonroent, if for

A
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any term not less than two years, shall be in the peni-
tentiary.

Sec. 98.—When the sentence of imprisonment is for
a term less than two years, such imprisonment shall,
if no other place be expressly mentioned, be in the
common gaol of the district, county or place in which
the sentence is pronounced, or if there be no cornmon
gaol there, then in that common gaol which is nearest
to such locality, or in some lawful prisen or place of
confinement other than the penitentiary, in which the
sentence may be lawfully executed.

Sections 88, 89, 90 and 91 do not call for any obser--
vations. The Statutes creating felonies generally pro-
vide for the punishment thereof Ch. 6, sec. 97 of 31
Vic., An Act vespecting the Customs and “The Peniten-
tiary Act of 1875, are instances of exceptions to this
rule, and the felonies thereby created would, conse-
guently, be punishable under the above section 88 of
the Procedure Aect.

Section 92 is taken from the 7 & 8 Geo. 1V, ch. 68,
section 10 of the Tmperial Statutes, which seem decla-
ratory of the common law: R. vs. Wilkes, Burr. 2577 ;
R. vs. Williams, 1 Leach, 536. -

Section 98, in New Brunswick and Nova Scotia, was
replaced by section 5 of the General Repeal Act of 1869,
32-33 Vic. ch. 86, which enacted that any offender sen-
tenced under any of the Oriminal Acts of 1868 or 1869,
before the first day of January, 1871, in the said Pro-
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vi'nces, to imprisonment for a term less than two years
might be sentenced to undergo such imprisonment iI;
the Penitentiary. But by 33 Vic. ch, 80, section 5 it is
enacted that no person sentenced in New Brunswick
or Nova Scotia to imprisonment with hard labour for
lfzss than one year, shall be imprisoned in the Peniten-
tiary afier the 1st of May, 1873, and that, after the st of
May, 1874, no one sentenced to imprisonment with
%mrd labour for less than two years, shall be imprisoned
in the Penitentiary. And by 36 Vic. ch. 52, these dates
are respectively extended to the 1st day of May, 1875

(instead of 1st of May, 1878) and the Ist of May, 1876

(instead of the 1st of May, 1874).
SOLITARY CONFINEMENT, WHIPPING, ETC

Sec. 94.—When a person. has been convicted of an
offence for which imprisonment other than in the Peni-
tentiarymay be awarded, then the Conrt may sentence
the offender to be imprisoned, or if hard labour be part
of the punishment, to be imprisoned and kept to hpa.rd
labour in the common gaol, or other place of confine-
ment, and if solitary continement be part of the punish.
Tnent,. may also direct that the offender shall be kept
in solitary confinement for a portion or for portions of
the term of such imprisonment, not exceeding one

month a_mt any one time, and not exceeding three
months in any one year.

SEGE:. 9?.—Whenever whipping may be awarded for
any indictable offence, the Court may sentence the

offender to be once or oftener (but notmore than three
BR
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times) whipped within the limiis of the prison under
the supervision of the medical officer of the prison;
and the number of the strokes, and the instrument with
which they shall be inflicted, shall be specified by the
Court in the sentence.

These two clauses, in the [Imperial Consolidation
Acts of 1861, are repeaied in each of the said Acts.

‘With us, they, of conrse, apply to any Statute award-

ing these punishments, whether passed before or since
the Confederation of the Provinces..

PENITENTIARIEB—SENTENCE T0 PENITENTIARIES.

Sec. 96.—Hach of the penitentiaries in Canada shall
be maintained as a prison for the confinement and
reformation of persons, male and female, lawfully con-
vieted of crime before the Courts of Criminal Jurisdie-
tion of that Province for which it is appointed to be
the penitentiary, snd sentenced to confinement for
life, or for a term not less than two years; and when-
ever any offenderis punishable by imprisonment, such
imprisonment, if it be for life or for two years or any
longer term, shall be in the penitentiary; but this
shall not prevent the reception and imprisonment in
any penitentiary of any prisoner sentenced for any
period of time by any military, naval or militia Court
Martial, or by any military or naval authority under-
any Mutiny Act, or of any prisoner gentenced in New

Brunswick or Nova Scotia to imprisonment with hard
lahour for less than two years. :
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Sec. 97.—The senfence of any person to be impri-
soned in the penitentiary shall (whether expressed or
not) include hard labour, and the offender so sentenced
shall be subject to the diseipline and regulations of the
penilentiary, prescribed or made by lawful authority
under any Statute in that behalf -

‘Bee ante, under section 98, as to special provisions
in New Brunswick and Nova Scotia, on imprisonments
in the penitentiary.

The Penitentiary Act of 1875, is now the statute
law on the subject for the whole of the Dominion.

For the Province of Manitoba, sec. 7 of 84 Vic. ch,
.14, enacts thatin the absence of any penitentiary build-
ing, any common gaol or other place of confinement
shall he held to be a penitentiary for the confinement
and reformation of persons convicted of crime before
the Courts of the said Province, and sentenced to con-
finement for life, or for a term of not less than two
years, and whenever any offender is punishable by im-
prisonment, such imprisonment, whether it be for life
or two years, or for any longer term, shall be in anj;
such common gaol or other place of confinement, ac-
cording to the judgment of the Court.

And sec, 7 of 87 Vie. ch. 42 contains a similar enact-
ment for British Columbia.

REFORMATORY PRISONS,

Sec. 98, as amended by 38 Vic c¢h. 43—Provided
always that the Court before which any offender
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whose age, -at the time of his trial, does not, in
the opinion of the Court, exceed sixteen years, Is
convicted, whether summarily or otherwise, of any
offence punishable by imprisonment may, in its
discretion, gentexice such offender to imprisonment in
the reformatory prison (if any), in the Province in
which such conviction takes place, and such imprison-
ment shall in such case be substituted for the imprison-
ment in the penitentiary or other place of confinement,
by which the otfender would otherwise be punishable
under any Act or law relating thereto, which shall be
construed subject to this provision: Provided, thatin
1o case shall the sentence be less than two years' or
more than five years’ confinement in such reformatory
prison, and in every case where the term of 1mpnson-
ment is fixed by law to be more than five years, then
such tmprisonment shall be in the peniientiary.

Special provisions for the Province of Quebec are
contained in the 32-38 Vic. ch. 34, and the 34 Vic. ch.
30, on reformatory prisons.

The Penitentiary Act of 1875 contains provisions for
the transfer of juvenile offenders from the penitentiary
to a reformatory prison, or from a reformatory prison
to the penitentiary.

INSANE PRISONEES.

Qec. 99,—1In all cases where it is given in evidence
upon the trial of any person charged with any offence
whether the sarze be treason, felony or misdemeanor,
that such person wag insane at the time of the com-
mission of sach offence, and such person is acquitted,
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the jury shall be required to find specially whether
such person was insane at the time of the commission
of such offence, and to declare whether he is acquitted
by them on account of such insanity ; and if they find
that such person was insane at the time of committing

such offence, the Court before whom such trial is had,

shall order such person to be kept in strict custody in
such place and in such manner as to the Court seems

fit, until the pleasure of the Lieutenant-Governor be
known.

Sec. 100.—The Lieutenant-Governor of the Provinece
in which the case occurs may thereupon give such
order for the safe custody of such person during his
pleasure, in such place and in such manner as to him
seems fit, .

Sec. 101.—In all cases where any person, before the
passing of this Act, has been acquitted of any such of-
fence on the ground of insanity at the time of the com-
mission thereof, and has been detained in custody as a
dangerous person by order of the Court before whom
such person was tried, and still remains in- custody,
the Lieutenant-Governor may give the like order for
the safe custody of such person during pleasure, as he
is hereby enabled to give in the case of persons acquit-
ted under the ninety-ninth section of this Act, on the
ground of insanity.

Sec. 102—If any person indicted for any offence be
insane, and wpon arraignment be so found by a jury
empannelled for that purpose, so that such person can-
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not be tried upon such indictment, or if, npon the trial
of any person 8o indicted, such person appears to the
jury charged with the indictment to'be insane, the
Court, before whom such person is brought to be ar-
raigned, or is tried as aforesaid, may direct such find-
ing to be recorded, and thereupon may order such
person to be kept in strict custody until the pleasure
of the Lieutenant-Governor be known.

Sec. 103.—If any person charged with an offence
be hrought before any Court to be discharged ior
want of prosecution, and such person appears to he
insane, the Court shall order a jury to be empannelled
to try the sanity of such person, and if the jury so em-
pannelled find him to be insane, the Court shall order
such person to be kept in strict custody, in sach place
aud in such manner as to the Court seems fit, until the
pleasure of the Lientenant-Governor be known.

Sec. 104.—In ail cases of insanity so found, the
Lientenant-Governor may give such order for the
safe custody, during pleasurs, of the person so found
to be insane, in such place and in such. manmer as to
him seems fit. : -

Bec. 105, as amended by 36 Vic. ch. 51.—The Lieuten-
ant-Governor, upon such evidence of the insanity of
any person imprisoned for an offence, or imprisoned
for safe custody charged with an offence, or impri-
soned for not finding bail for good behaviour or to
keep the peace, as the Lieutenant-Governor shall con-
sider sufficient, may order the removal of such insane
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person to a place of safe-keeping; and such person
shall Temain there, or in such other place of safe-keep-
ing ae the Lieutenant-Governor may from time to time
order, until his complete or partial recovery shall be
certified to the satisfaction of the Lientenant-Governor
who may then order such insane person back to im-
prisonment, if then liable thereto, or otherwise to he
discharged.

It is said in 1 Russell, 29: “If a man in his sound
memory commits a capital offence, and before arraign-
ment for it he becomes mad, he onght not to be ar-
raigned for it, because he is not able to plead to it with
that advice and cauntion that he ought. And if, after

he has pleaded, the prisoner become mad; he shall not .

be tried, as he cannot make his defence. If, after he
is tried and found guilty, he loses his senses before
judgment, judgment shall not be pronounced, and if
‘after judgment he becomes of nonsane memory, execu-
tion shall be stayed ; for, peradventure, says the hum-
anity of the English law, had the prisomer been of
sound memory, he might have alleged something in
stay of judgment or execution. . And, by the common
law, if it be doubtful, whether a criminal who at his
trial is, in appearance, a lunatic, be such in truth or
not, the fact shall be investigated. And it appears
that it may be tried by the jury, who are charged to
try the indictment, or by an inquest of office to be re-
turned by the Sheriff of the county wherein the Court
sits, or, being a collateral issue, the fact may be pleaded
and replied to ore tenus, and a venire awarded return-
able instanter, in the nature of an inquest of office. And
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if it be found that the party only feigns himself mad,
and he refuses to answer or plead, he would former-
ly have been dealt with as one whe stood mute, but
now a plea of not guilty may be entered under the 7
& 8 Geo. IV, ch, 28, sec. 2:" woc. 34 of the Procedure
Act of 1869.

The above sections of the Procedure Act, on the pro-
cedure in the case of insane prisoners, are taken from
the 39 & 40 Geo, IIL, ch. 94, and the 3 & 4 Vie. ch. 54.

Where, on a prisoner being brought up to plead, his
counsel states that he is insane, and a jury is sworn to
try whether heis so or not, the proper course is for the
prisoner’s counsel to begin the evidence on this issue,
and prove the insanity, as the sanity is always pre-
snmed : Reg. vs. Turton 6 Cox, 385.

It has been seen, ante, under sec, 37, that no peremp-
tory challenges are aliowed on collateral issues.

The jury may judge of the sanity or insanity of the
prisoner trom his demeanour in their presence without
any evidence: Rey. vs. Goode, T Ad. & K, 536.

The jury are sworn as follows :—* Youshall diligent-
ly inquire and true presentment make for and on be-
half of our Sovereign Lady the Queen, whether A. B,
the prisoner, be insane or not, and a true verdict give
according to the best of your understanding; so help
you God.”

. If a prisoner has not at the time of his trial, from the
defect of his faculties, sufficient intelligence to under-
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stand the natare of the proceedings against him, the
jury oughi to find that he is not sane, and upon such
finding, he may be ordered to be kept in custody .
Ve Dyson,'f 0 &P 308..

A Grend J ury ha.ve no nght to ignore a bill against
any person on account of his insanity, either when the
offence was committed, or at the timo of preferring the-
bill, however clearly shown : Reg. vs. Hodges,8 C&P..
195; 1 Russell, 32; Dickinson’s Quarter Sessions, 476.

CAPITAL PUNISHMENT, EXECUTION OF.

+ ¥ec. 106.—Whenever any offender has been convict-
ed before any Court of Criminal Jurisdiction, of an of-
fence for which such offender is liable to and received
gentence of death, the Court shall order and direct ex-
ecution to be done on the offender in the manner pro-
vided by law.

Sec. 107, as amended by 36 Vic. ch. 8 sec. 1.—In the
case of any prisoner sentenced to the punishment of
death, the Judge before whom such prisoner has been
convicted, shall forthwith make a report of the case to
the Secretary of State of Canada for the information
of the Governor ; and the day to be appointed for car-
rying the sentence into execution, shall be such as, in
the opinion of the Judge, will allow suflicient time
for the signification of the Governor’s pleasure before
such day, and if the Judge thinks such prisoner ought
to be recommended for the exercise of the Royal Mercy,
or if from the nondecision of any point of law reserved
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in the case, or from any other cause, it becomes neces-
sary to delay the execution, he or any other Judge of
the same Court, or who might have held or sat in such
Court, may, from to time, either in term or in vaca-
tion, reprieve such offender for such period or periods
beyond the time fixed for the execution of the sentence
-as may be necessary for the consideration of the case
by the Crown.

Sec. IOSL—Every person sentenced to suffer death

:shall, after judgment, be confined in some safe place

within the prison, apart from all other prisoners, and
no person but the gaoler and his servants, the medical
officer or surgeon of the prison, & chaplain or a min-
ister of religion, shall have access to any such. convict,
without the permission, in writing, of the Court or

Judge before whom such convict has been tried, or of

the Sheriff.

Sec: 109.—Judgment of death to be executed on any
prisoner after the coming into force of this Act, shall
be ecarried into effect within the walls of the prison
in which the offender is confined at the time of execu-
tion.

See. 110.—The Sheriff charged with the execution,
and the gaoler and medical officer or surgeon of the
prison, and such other officers of the prison and such
persons as the Sheriff requires, shall be present at the

execution.

Sec. 111.—Any Justice of the Peace for the district,
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county, or place to which the prison belongs, and
such relatives of the prisoner or other persons as it
seems to the Sheriff proper to admit within the prison
for the purpose, and any minister of religion who may
desire to attend, may also be present at the execu-
tion. '

Sec, 112.—As soon as may be after judgment of death
has been executed on the offender, the medical officer
or surgeon of the prison shall examine the body of the
offender, and shall ascertain the fact of death, and shall
sign a certificate thereof, and deliver the same to the
Sheriff: see form, post, under sec. 124.

Sec. 118 —The Sheriff, and the gaoler of the prison,
and such justices and other persons present (if any) as
the Sheriff requires or allows, shall also sign a declara-
tion to the effect that judgment of death has been ex-
ecuied on the oflender: see form, post, under sec. 124,

Sec. 114.—The * duties imposed upon the Shenil,
gaoler, medical officer or surgeon by the four next
preceding sections, may and shall, in his absence, be
performed by his lawful deputy or assistant, or other
officer or person ordinarily acting for him, or con-
jointly with him, in the performance of his duties.

Sec. 115.—A Coroner of the district, county or place
towhich the prison belongs, wherein judgment of death
is executed on any offender, shall, within twenty-four
hours after the execution, hold an inquest on the body
of the offender, and the juryat the inquest shall enquire
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mto and ascertain the identity of the body, and whether
judgment of death was duly execuled on the offender
and the inquisition shall be in duplicate, and one of
the originals shall be delivered to the Sheriff.

Sec. 116.—No officer of the prison or prisoner con-
fined therein shall, in any case, be a juror on the in-
quest,

Sec. 117.—The body of every offender executed
shall be buried within the walls of the prison within
which judgment of death is executed on him, unless
the Lieutenant-Governor in Council being satisfied that
there is not,-within the walls of any prison, sufficient
space for the convenient burial of offenders executed
therein, permits some other place to be used for the

purpose,

Sec. 118—The Governor in Council may, from time
to time, make such rules and regulations to be ob-
served on the execution of judgment of death in
every prison, a8 he may from time to time deem ex-
pedient for the purposeé, as well of guarding against
any abuse in such execution, as also of giving greater
solemnity to the same, and of making known without
the prison walls the fact that such execution is taking
place: see the rules made in the matter, post, under
sec. 124

Sec. 119—All such rules and regulations shall be
laid upon the tables of both Houses of Parliament
within six weeks after the making thereof, or if Parlia-
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ment be not then sitting, within fourteen days after
the next meeting thereof.

Seec. 120.—If any person knowingly and wilfully
signs any false certificate or declaration required with
respect to any execution, he shall be guilty of a misde-
meanor, and, on conviction thereof, shall be liable, at
the discretion of the Court, to imprisonment for any
term less than two years, with or without hard labour,
and with or without solitary confinement.

Sec. 121.—Every certificate and declaration, and a
duplicate of the inquest required by this Act, shall in
each case be sent with all convenient speed by the
Sheriff to the Secretary of State of Canada, or to such
other officer as may from time to time be appointed
for the purpose by the Governor in Council, and
printed copies of the same several instruments shall
ag soon as possible, be exhibited, and shall, for twenty-
four hours at least, be kept exhibited, on or near the
principal entrance of the prison within which judg-
ment of death is executed.

Sec. 122.—The forms given in schedule B to this
Aect, with such variations or additions as circumstances
require, shall be used for the respective purposes in
that schedule indicated,and according to the direction
therein contained : see forms infra, nnder section 124,

Sec. 123 ~-The omission to comply with any provi-

sion of the next preceding fourteen sections of this Act

shall not make the execulion of judgment of death

%
B
£
¥
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illegal in any case where such execution would other-
wise have been legal.

Sec. 124.—Except in so far as is hereby otherwise
provided, judgment of death shall be carried into effect
in the samo manner asif the said fourteen sections had
not been passed.

See ante, vol. 1, page 161, as to the sentence for
murder. : '

In connection with section 106 may be cited the
97th section of ch. 99, Cons. Stat. Can. (unrepealed)
which is as follows:

“ Benefit of Clergy with respect to persons convicted
of felony having been abolished in Upper Canada, on
the thirteenth day of February, one thousand eight
hundred and thirty-three, and, in Lower Canada, from
and after the first day of January, one thousand eight
hundred and forty-two, no person convicted of felony
shall sutfer death, unless it be {or some felony which
was exeiuded from the benefit of clergy by the law in
force in that part of this Province in which the trial is
had when the benefit of clergy was aboliched therein,
or which has been made punishable with death by
some Act passed since that time.” '

Of course, when possible, it seems better that the
sentence of death, and, in fact, any sentence, be passed
by the Judge who held the trial; but it is not an ab-
solute necessity, and any Judge of the same Court
may pronounce the sentence: 2 Hale, P. C. 405; 1

Ed
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Chitty, Cr. L. 697 ; Reg. vs. Camplin, 1 Den. 89; cited
in Reg. vs. Fletcher, Bell, 65.

If a case reserved is undecided, or if a writ of error
is still pending, or if the Governor has not yet given
his decision upon the case, or if a woman sentenced to
death is pregnant, or if the prisoner becomes insane
after the sentence, a reprieve may be granted either
by the Governor, or any Judge of the Court where the
trial was held, in term or in vacation ; 1 Chiety, Cr. L.
158 ; 2 Hale, P. C. 412,

Sections 109 to 124 are enactments referring to capi-
tal punishment and the execution of the sentence,
which now, in all cases, is that the criminal be hanged
till he be dead : 81 Viec. ch. 69, sec. 4.

It is clear that if from any mistake or coliusion, the
criminal is cut down before he is really dead, and
afterwards revives, he ought to be hanged again, for
the judgment being “to be hanged by the neck till he
be dead,” is satisfied only by the death of the criminal:
1 Chitty, COr. L. 788 ; 2 Hale, P. C. 412,

The nick-name of Jack Ketch is generally given to
the common hangman in the city of London, which
name is from Jokn Ketch, a noted hangman in 1682, of
whom his wife said that any bungler might put a
man to death, but only her husband knew how to
make a gentleman die sweetly.
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SCHEDULE B—SECTION 122, -

Certificate of Surgeon; sec. 112—I, A.B,, Surgeon (or
as the case may be) of the (deseribe the prison), hereby
certify that I, this day, examined the body of C. D, on
whom judgment of death was this day executed in the
said prison; and thai on such examination I found
that the said O. D. was dead, :

_ (Signed) A. B

Dated this  day of 18

Declaration of Sheriff and others ; sec. 118,—We, the
undersigned, hereby declare that judgment of death
was this day executed on C.D., in the (describe the
Prison) in our presence.

Dated this  dayof - 18

E. F., Sheriff of
- A. M, Justice of the Peace for
R.H., Gaoler of

RULES AND REGULATIONS

Made by His Excellency the Grovernor-General in
Couneil, on the eighth day of January, 1870, pursuant
to the provisions ot 82-33 Vie. chap. 29, section 118, o
be observed on the execution of the judgment of deatn
in every prison, as well as guarding against any abuse
in such execntion, as also to give greater solemnity to
the same, and of making known, without the prison
walls, the fact that such execution is taking place.
1.—For the sake of uniformity it is recommended
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that executions should take place at the hour of eight
o’clock in the forenoon. '

2—Themode of execution and the ceremony attend-
ing it, to be the same as heretofore. - '

8.—A black flag to be hoisted at the moment of ex-
ecution, upon a staff placed upon an elevated and con-
spicuous part of the prison, and to remain displayed
for one hour,

4—The bell of the prisen, or, if arrangements can
be made for that purpose, the bell of the parish, or
other neighbouring church, to be tolled for fifteen
minutes before, and fifteen minutes after the execution.

PARDONS, ETC.

Sec. 125.—The Crown may extend the Royal mercy
to any pexson sentenced to imprisonment by virtne of
any Statute, although such person be imprisoned for

non-payment of money to some party other than the
Crown.

Sec. 126.—When the Crown is pleased to extend the
Royval mercy to any offender convicted of a felony
punishable with death or otherwise, and by warrant
under the Royal sign manual, countersigned by one
of the principal Secretaries of State, or by warrant
under the hand and seal-at-arms of the Governor-
Greneral, grants to such offender either a free or a con-
difional pardon, the discharge of such offender out of
custody, in case of a free pardon, and the performance
of the condition in the case of a conditional pardon,

shall have the effect of & pardon under the Great Seal,
ce

B e e e T TR
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of such offender, as to the felony for which such par-
don has been granted; but no free pardon, nor any
discharge in consequence thereof, nor any conditional
pardon, nor the performance of the condition t}i'l.f:‘:l‘BOf,
in any of the cases aforesaid, shall prevent or Imtlgst,te
the punishment to which the offender might otherwise
be lawfully sentenced, on a subsequent conviction for
any felony or offence other than that for which the
psrdon was granted.

Sec. 127.—The Crown may commute the sentence
of death passed upon any person convicted of a c?,pita]
crime, to imprisonment in the penitentiary for life, or
for any term of years mot less than two years, or to
imprisonment in any other gaol or place of conh‘ne-
ment for any period less than two years with or with-
out hard labour, and with or without solitary confine-
ment; and an instrument under the hand and seal-at-
arms of the Governor-General, declaring such commnu-

" tation of sentence, or a letter or other instrument under

the hand of the Secretary of State of Canada or for the
Provinces, or the lawful de_puty of either, shall be suf-
ficient anthority to any of Her Majesty’s Judges or
Justices having jurisdiction in such cases, or lo any
Sheriff or officer to whom such letter or instrument is
addressed, to give effect to such commutation, and to
do all such things, and to make such orders, and to
give such directions as may be requisite for the change
of custody of such convict, and for his conduct to a.nt.i
delivery at such gaol or place of conﬁneme_n't, or peni-
tentiary, and his detention therein, according to the
terms on which his sentence has been commuted.
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prii; :eoﬁr?;-on l.a.w, ‘the Crown cannot pardon, where
stice 18 prineipally concerned : ’

gratiom facere cwm injur i Bt
Jurie, et damno aliorum

r;o:v,tby the aforesaid section 125 of the Pro;:edﬁ]:t

%tct, aken from the 22 Vie. ch. 82 of the Imperiaj

;J]ta}.l c1):1f:e:sl,1 the Czown has the power to remit penalties

ugh payable to private parti i :

the Larceny Act of 18 Doah L s 20 of

69 (ante vol. 1,

_ . 1, page 638),
::;3013'10?1 73_0?‘ t}.le Act of the same year, concgmﬁi
Sea 1cious injuries, (ante, vol. 1, page T12)enact in conb
unthin:;:ha't(i 1; casiel any person summarily convicted-

sald Acts has received a remissi
ton fro
S;'o;vn of ghehsum and costs to which he hadn;)etilﬁ
ndemned, he shall be released fr |
_ om
other proceedings for the same cause l further or

. gec. 126 of the Procedure Act is taken' fro.m the 7 &
andec(;. 1V, ch 28,.sec. 13, and 9 Geo. IV, ch. 32, sec. 3
oes away with the necessity of a pardon, uncie;

the Great Seal for the
purpose of :
der to his civil rights. pose of restoring the offen-

The Penitentiar y
v Act of 1875 containg e
g itiary enactm
:elatx;na t? section 127 of the Procedure Act, and etlilts
ransier of conviets whose senten. , :
. : ces are
Imprisonment in the Penitentiary. e fo

UN
NDERGOING SENTENCE, EQUIVALENT TO 4 PARDON
Sec. 128.— h
28 —When any offender hasbeen convicted of

a felony not punishable with
' death, and has
the punishment to which such offender was a;‘]lec};;eeél
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or if such felony be punishable with death and the
sentence has been commuted, then ifsuch offender has
endured thepunishment to which his sentence wascom-
muted, the punishmentsoendured shall, as to the felony
whereof the offender was 80 convicted, have the like
offects and consequences as & pardon under the Great
Seal ; but nothing herein contained, nor the enduring

_of such punishment, shall prevent or mitigate any

punishment to which the offender might otherwise be
lawfully senienced, on a subsequent conviction for uny

other felony.

Sec. 199.—Nothing in this Act shall or doth in any
manner limit or affect Her Majesty’s Royal prerogative

ol mercy.

Qec, 198 is taken from the 9 Geo. IV. ch. 32, sec. 3
of the Tmperial Statutes.—The effect of a pardon is to
make the offender a new man (novus homo), to acquit
him of all corporal penalties end forfeitures annexed
to the offence pardoned, and not so much to restore his
former as to give him new credit and capacity. A
pardon of treason or felony, even after conviction or
attainder, will enable a person to maintain an action of
clander for calling him a traitor or felon, as though he
had never been guilty: 4 Blackstone Comm. 402; 1

Chitty, Cr. L. 5.

Bul it is only a pardon granted by Act of Parliament
which reverses the attainder, or restores the bhlood
which is corrupted. By sec. 128 of the Procedure Act,
» convict who has undergone his sentence is given all
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the effects and consequences of & pardon under the
Great Seal,

LIMITATION OF ACTIONS AND PROSECUTIONS.

Sec. 130—All actions and prosecutions to be com-
menced against any person for anything purporting to
be done in pursmance of any Act of the Parlia-
ment of Canada relating to Criminal Law, shall, unless
otherwise provided for, be laid and tried in the district,
county or place where the fact was committed, and
must be commenced within six months next after the
fact committed, and not otherwise.

Sec. 131.—Notice in writing of such action and of
the cause thereof, must be given to the defendant, one
month at least before the commencement of the action,

Sec. 132—In any.such action the defendant may
plead the general issne, and give this Act and the
special matter in evidence at any trial thereupon.

Sec. 138.—No plaintiff shall recover in ‘any such
action, if tender of sufficient amends be made, before
such action brought, or if a sufficient sum of money
be paid into Court after such action brought, by ox on
behalf of the defendant.

Sec. 134.—If a verdict passes for the defendant, or
the plaintiff becomes non-suit or discontinues any such
action after issue joined, or if, upon demurrer or other-
wise judgment be given against the plaintiff, the
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defendant shall recover his full costs as between attor-
ney and client, and ghall have the ]jl.ie remedy forl the
same as any defendant hath by law in other cases, @d
though a verdict or judgment be given for the plamtl_ﬁ'
in any such action, such plaintiff shall not have costs
against the defendant, unless the Judge, before v'vhom
the trial shall be, certifies his approval of the action.

Sec. 185.—Nothing in the five next Precedin‘g sec-
tious shall prevent the effect of any Act in force in any
Province of Canada, for the protectiorE of J us'tlces of
the Peace or other officers from vexatious actions. for
things purporting to be done in the performance of

their duty.

In re Whittier vs. Diblee, 2 Puggl.eyjs Rep. 24:5 (New
Brunswick), Chief Justice Ritchie .sald. of sectlorf ?34
of the Procedure Act: *Thatsection of the Dom:r'uon
Act is clearly ultra vives, as it relsftes.; to prOf:ed_urfa in a
civil matter, which is entirely within the jurisdiction
of the local legislature.”

It sectos clear that the same thing may be 59:16. of
all the above sections, from 130 _to.‘13§, both 1pclu-
sive. They are enactmenis on .hrmtauon .of acnc:nlsl,
and the procedure on these actions before.the c:vtx
courts. What right has the Federal Parliament to

legislate on these subjects t |

GENERAL PROVISIONS.

Set,;. 186 —When any felony, punishable under the
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laws of Canada, has been committed without the juris-
diction of any Court of Admiralty in Canada, the same
may be dealt with, inquired of and tried and deter-
mined in the same manner as any other felony com-
mitted within that jurisdiction.

Sec. 187.—Nothing contained in this Act shall alter
or affect any of the laws relating to the government of
Her Majesty’s land or naval forces.

Sec. 138.-—This Act shall commence and take effect
on the fixst day of January, one thousand eight hund-
red and seventy.

82-33 VIC., CHAP. 32.

An Act respecting the prompt and summary Adminis-
tration of Oriminal Justice in certain cases.

[Assented to 22nd June, 1869.]

ER MAJESTY, by and with the advice and
conegent of the Senate and House of Commons
of Canada enacts as follows :—

1. In this Act the expression “a competent Magis-
trate” shall, as respects the Province of Quebec
and the Province of Ontario, mean and include
any Recorder, Judge of a County Court, being =
Justice of the Peace, Commissioner of Police, Judge
of the Sessions of the Peace, Police Magistrate,
District Magistrate or other functionary or tribunal
invested at the time of the passing of this Act with the
powers vested in a Recorder by chapter one hundred
and five of the Corsolidated Statutesof Canada, entitled
« An Aet vespecting the prompt and swmmary adminis-
tration of Criminal Justice in ceriain cases,” and acting
within the local limits of his or of its jurisdiction, and
any functionary or tribunal invested by the proper
legislative authority with power to do alone such acts
as are usually required to be done by two or more
Justices of the Peace; and as respects the Province of
Nova Scotla or the Province of New Brunswick, the
said expression shall mean and include a Commissioner
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‘of Police and any functionary, tribunal or person

invested or to be invested by the proper legislative

authority with power to do alone such acts as are

usually required to be done by two or more Justices.

of the Peace, and the expression “the magistrate” shall
mean a competent magistrate as above defined;

And ihe expression “the Commmon Gaol or other
place of confinement,” shall, in the case of any offender
whose age at the time of his conviction does not, in
the opinion of the magistrate, exceed sixieen years,

include any Reformatory Prison provided for the re-

ception of juvenile offenders in the Province in which
the conviction referred to takes place, and to which
by the law of that Province the offender can be sent.

2. Where any person is charged before a competent
magistrate with having committed—

1. Simplelarceny, larceny from the person, embezzle-
ment, or obtaining money or property by false pre-
tences, or feloniously receiving stolen property, and
the walue of the whole of the property alleged to have
been stolen, embezzled, obtained, or received does not,
in the judgment of the magistrate, exceed ten dollars;.
oT,

2. With having attempted to commit larceny fronr
the person or simple larceny; or, '

3. Wilh baving committed an aggravated assauit,
by unlawfully and maliciously inflicting upon any

".-‘i"é,g_‘ P _.T.._:.: , s .. _‘_,:‘-’.-. :
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other person, either with or without a weapon or in-
strument, any grievous bodily harm, or by nunlawfully
and maliciously cutting, stabbing or wounding any
other person ; or

4, With having committed an assault upon any
female whatever, or upon any male child whose age

does not, in the opinion of the magistrate exceed four-

teen years, such an assault being of a nature which
cannot in the opinion of the magistrate be sufliciently
punished by a summary conviction before him under
any other Act, and such assault, if upon a female, not
amounting in his opinion to an assault with intent to
.commit a-rape; or

5. With having assaulted, obstructed, molested or
‘hindered any magistrate, bailiff, or constable or officer

of customs or excise or other officer in the lawful per-

formance of his duty, or with intent to prevent the
performance thereof; or

6. With keeping or being an inmate, or habitual fre.
quenter of any disorderly house, house of ill-fame or
bawdy house;

The m: gistrate may, subject to the provisions here-
inafter made, hear and determine the charge in a sum-
mary way.

3. Whenever the magistrate before whom any per-
son is charged as aforesaid proposes to dispose of the
case sumnarily under the provisions of this Act, such
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magistrate, after ascertaining the nature and extent of
the charge, but before the formal examination of the
witnesses for the prosecution, and before calling on
the party charged for any statement which he may
wish to make, shall state to such person the substance
of the charge against him, [and if the charge is not one
that can be tried summarily without the consent of
the accused] shall then say to him, these words, or
words to the like effect: “Do you consent that the
charge against you shall be tried by me, or do you
desire that it shall be sent for trial by a jury at the
[numing the Court at which it could soonest be iried);”
and if the person charged consents to the charge being
summarily tried and determined as aforesaid, or if the
power of the magistrate to try it does not depend on
the consent of the accused, the magistrate shall reduce
the charge into writing, and read thie same to such
person, and shall then ask him whether he is guilty or
not. of such charge.

4. If the person charged confesses the charge, the
magistrate shall then proceed to pass such sentence
upon him as may by law be passed [subject to the
provisions of this Act], in respect to such offence; but
if the person charged says that he is not guilty the
magistrate shall then examine the witnesses for the
prosecution, and when the examination has been com-
pleted, the magistrate shall inquire of the person
charged whether he has any defence to make to such
charge, and if he states that he has a defence, the
magistrate shall hear such defence, and shall then pro-
ceed to dispose of the case summarily.
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5. In the case of larceny, feloniously receiving stolen
property or attempt to commit larceny from the person,
or simple larceny, charged under the first or second
sub-sections of the second section of this Act, if the
magistrate after hearing the whole case for the prose-
cution and for the defence, finds the charge proved,
then he shall convict the person charged and commit
him fo the common gaol or other place of confinement,
there to be imprisoned, with or without hard labour,
for any period not exceeding six months,

6. If in any case the magistrate finds the offence not
proved, he shall dismiss the charge, and make out and
deliver to the person charged a certificate under his
hand stating the fact of such dismissal. -

7. Every such conviction and certificate respectively
may be in the forms A. and B, in this Act, or to the
like effect.

8. If (when his consent is necessary), the person
charged does not consent to have the case heard and
determined by the magisirate, or in any case if it
appears to the magistrate that the offence is one which,
owing to a previous conviction of the person charged,
or from any other circumstance, ought to be made the
subject of prosccalien by indictment rather than to be
disposed of summarily, such magistrate shall deal
with the case in all respects as if this. Act had not been
passed; but a previous conviction shall not prevent
the magistrate from trying the offender summarily, if
he thinks fit so to do.
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9, If upon the hearing of the charge the magistrate
is of opinion that there are circumslances in the case
which render it inexpedient to inflict any punishment,
he may dismiss the person charged without proceed-
ing to a conviction.

10. Where any person is charged before a com-
petent magistrate with simple larceny, or with hav?ng
obtained properly by false pretences, or with having
embezzled or having feloniously received stolen pro-
perty, or with committing larceny from the person, or
with larceny as a clerk or servant, and the valt.le of the
property stolen, obtained, embezzled, or received ex-
ceeds ten dollars, and the evidence in support of the
prosecution is in the opinion of the magistrate suffi-
cient to put the person on his trial for the of?’ence
charged, such magistrate, if the case-appear to him to
be one which may properly be disposed of in a sum-
mary way, and may be adequalely punished by vix_‘tue
of the powers of this Act, shall reduce the charge into
writing and shall read it to the said person, anc'l (un].ess
such person is one who can be tried summarily Wl.th-
out his consent) shall then put to him the question
mentionéd in section three, and shall explain to him
that he is not obliged to plead or answer before such
magistrate at all, and that if he do not plead or answer
before him he will be committed for trial in the nsual
course,

11, If the person St.J charged consents to be tried by
the magistrate, the magistrate shall then a:sk him whe-
ther he is guilty or not of the charge, and if such per-
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son says that he is guilty, the magistrate shall thereupon
cause a plea of guilty to be entered upon the proceed-
ings, and shall convict him of the offance, and commit
him fo the common gaol or other place of confinement,
there to be imprisoned, with or without hard labour,
for any term not exceeding twelve months; and

every such conviction may be in the form C., or to the
like effect.

12. In every case of summary proceedings under
this Act, the person accused shall be allowed to make
his full answer and defence, and to have all witnesses
examined and cross-examined by counsel or attorney.

13. The magistrate before whom any person is
charged under this Aet, may by summons require the
attendance of any person as a witness upon the hear-
ing of the vase at a time and place to be named in such
summons, and such magistrate may bind by recogniz-
ance all persons whom he may consider necessary to
be examined touching the matter of such charge, to at-
tend at the time and place to be appointed by him, and
then and there to'give evidence upon the hearing of
such charge ; And in case any person so summoned or
required or bound as aforesaid, neglects or refuses to
attend in pursuance of such summons or recognizance,
then npon proof being first made of such person’shav-
ing been duly summoned as hereinafter mentioned, or -
bound by recognizance as aforesaid, the magistrate be-

fore whom such person ought 1o have attended may
issue a warrant to compel his appearance as a witness.
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14. Hvery summons issued under this Act may be
served by delivering a copy of the summons to the
party summoned, or by delivering a copy of the sum-
mons {o some inmate of such party’s usual place of
abode ; and every person so required by any writing
under the hand of any competent magistrate to attend
and give evidence as aforesaid, shall be deemed to
have been duly summeoned.

15. The jurisdiction of the magistrate in the case of
any person charged within the police limits of any city
in Canada, with therein keeping or being an inmate or
an habitual frequenter of any disorderly honse, house
of ill-fame or bawdy house, shall be absolute, and shall
not depend on the-consent of the party charged to be
tried by such magistrate, nor shall such party be asked
whether he consents to be so tried ; nor shall this Act
affect the absolute summary jurisdiction given to any
Justice or Justices of the Peace in any case, by any
other Act.

16. The jurisdiction of the magistrate shall also be
absolute in the case of any person, being a.sea-faring
person and only frausiently in Canada, and having no
permanent domicile therein, charged, either within
the City of Quebec as limited for the purpose of the
police ordinance, or within the City of Montreal as so
limited, or in any other seaport, city or town in Canada,
where there is a competent magistrate, with the com-
mission therein of any of the offences mentioned in
the second section of this Aect, and also in the case of
any other person charged with any such offence on
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the complaint of any such sea-faring person whose
testimony is essential to the proof of the offence; and
such jurisdiction shall not depend on the consent. of
any such party to be tried by the magistrate, nor shall
such party be asked whether he consents to be so
tried. '

17. In any case sammarily tried under the third,
fourth, fifth, or sixth sub-section of the second section

. of this Act, if the magistrate finds the charge proved,

he may conviet the person charged and commit him
to the common gaol or other place of confinement,
there to be imprisoned, with or without hard labour,
for any period not exceeding six months, or may con-
demn him to pay a fine not exceeding; wrth the costs in
the case, one hundred dollars, or to both fine and im-
prisonment, not exceeding the said period and sum;
and such fine may be levied by warrant of distress un-

.der the hand and seal of the magistrate, or the party
"convicted may be condemned (in addition to any other

imprisonment on the same conviction) to be commit-
ted to the common gaol or other place of confinement,
for a further period not exceeding six months, unless
such fine be sooner paid.

18. Whenever the nature of the case requires it, the
forms given at the end of this Act shall be altered by
omitting the words stating the consent of the party to
be tried before the magistrate, and by adding the
requisite words stating the fine imposed [if any] and

the imprisonment [if any] to which the party convicted_L

1is to be subjected if the fine be not sooner paid.
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19. Where any person is charged before any Justice
or Justices of the Peace, with any offence mentioned
in this Act, and in the opinion of such justice or

_justices, the case is proper to be disposed of by a com-
petent magistrate, as herein provided, the justice or
justices before whom such person is so ché:rged may,
if he or they see fit, remand such person for further
examination before the nearest competent magistrate,
in like manner in all respects as a justice or justices
are authorized to remand a party accused for trial at
any court, under any general Act respecting the duties
of Justices of the Peace out of Sessions, in like cases.

20. No Justice or Justices of the Peace in any Pro-
vinee, shall so remand any person for further examina-
tion or trial before any such magistrate in any other
Province.

21, Any person so remanded for further examination
before a competent magistrate in any city, may be
examined and dealt with by any other competent
magistrate in the same city.

22, 1f any person suffered to go at large upon enter-
ing into such recognizance as the justice or justices
are authorized under any such Act as last mentioned
to take, on the remand of a party accused, conditioned
for hisappearance before a competent magistrate under
the preceding sections of this Act, does not afterwards
appear pursuant to such recognizance, then the magis-
trate before whom he ought to have appeared shall

certify (under his hand, on the back of the recogni-
DD

450 'THE CRIMINAL STATUTE LAW.

zance), to the Clerk of the Peace of the district, county
or place (as the case may be) the fact of such non-
appearance, and such recognizance shall be proceeded
upon in like manner as other recognizances, and such
ceriificate shall be deemed sufficient prima facie evi-
dence of such non-appearance.

98. The magistrate adjudicating under this Act shall
transmit the convietion, or a duplicate of a certificate
of dismissal, with the written charge, the depositions
of witnesses for the prosecution and for the defence,
and the statement of the accused, to the next Court of
General or Quarter Sessions of the Peace, or to the
court diseharging the functions of a Court of Greneral
or Quarter Sessions of the Peace, for the district, county
or place, there to be kept by the proper officer among
the records of the Court. .

24, A copy of such conviction, or of such certificate
ot dismissal, certified by the proper officer of the Court,
or proved to be a true copy, shall be sufficient evidence
to prove a conviction or dismissal for the offence men-
tioned therein, in any legal proceedings whatever.

95. The magistrate, by whom any person has been
convicted under this Act, may order restitution of the
property stolen, or taken or obtained by false pretences,
in those cases in which the Court before whom the
person convicted would have been tried but for this
Act, might by law order restitution.

26, Every court, held by a competent magistrate for
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the purposes of this Act, shall be an open public court
and a written or printed notice of the day and hom’*
for holding such court, shall be posted or affixed b

the Clerk of the Court upon the outside of some con}:

x_spicp.ous' part of the building or place where the same
is held.

27. The provisions of the “ Act respecting the dutiss
of Justices of the Peace out of Sessions, in relation to
summary convictions and orders)” and the provisions of
the A‘ct respecting the duties of Justices of the Pedce out
of Sessions in relation to persons charged with indictable
offences,” shall not be construed. as applying to any

procleedl:r%gs under this Act except as mentioned in
section nineteen.

28. Lvery conviction by a competent magistrate un-
der th.is Act shall have the same effect as a conviction
upon indictment for the same offence would have had
save that no conviction under this Act shall be attendeti

with forfeiture beyond the penalty (if any} imposed in
the case. '

.29. Eve?r.y person who obtains a certificate of dis-
missal or is convicted under this Act, shall be released

from all further or other criminal ‘proceedings for the
same cause. '

: ?0. No conviction, sentence or proceeding under
this Act shall be quashed for want of form: and no
warrant of commitment upon a conviction’ shall he
held void by reason of any defect therein, if it be there-

i g
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in alleged that the effender has been convicted, and
there be & good and valid conviction fo sustain the
SaTNe.

31. Nothing in this Act shall affect the provisions of
the “ Act respecting the trial and punishment of Fuvenile
offenders ” and this Act shall not extend to persons
punishable under that Act, so far as regards offences
for which such persons may be punished thereunder.

32. Every fine imposed under the authority of this
Act shall be paid to the magistrate who has imposed
the same, or to the clerk of the court or Clerk of the
Peace, us-the case may be, and shall be by him paie]
over to the County Treasurer for county purposes" if
it has been imposed in the Province of Ontario—and
if it has been imposed in any new district in the Iro-
vince of Quebec, constituted by any Act of the legisla-
ture of the late Province of Canada passed in or after
the year one thousand eight hundred and fifty-seven,
then to the sherift of such district as treasurer of the
bhuilding and jury fund for such district to form part
of the said fund,—and if it has been imposed in any
other district in the said Province, then to the protho-
notary of such district, to be by him applied under the
direction of the Liemtenant-Governor in Couneil,
towards the kecping in repair of the court house in
such district, or to be by him added to the moueys
and fees collected by him for rfhe erection of a court
house and gaol in such district, so long as such fees
shall be collected to defray the cost of such erection ;
and in the Province of Nova Scotia to the County
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Treasarer for county purposes, and in the Province of
New Brunswick to the County Treasurer for county
purposes. '

33. In the interpretation of this Act the word “ pro-
perty” shall be construed to include everything in-
cluded under the same word or the expression * valu-
able security,” as used in the * Aet respecting larceny
and other similar offences;” and in the case of any
“yaluable security,” the value thereof shall be reckoned
in the manner prescribed in the said Act.

34. The Act cited in the first section of this Act
chapter one hundred and five of the Consolidated
Statutes of Canada is hereby repealed, except as to
cases pending under it at the time of the coming into
force of this Act and as to all sentences pronounced
and punishments awarded under it, as regards all
which this Act shall be construed as a re-enactment of
the said Act, with amendments, and not as a new law.

35. This Act shall commence and take effect on the
first day of January, in the year of our Lord, one thou-
sand eight hundred and seventy. '

FORM (A) Sees. 7.

UONVICTION.
Province of City (or as the }
case may be) of to wit:

Be it remembered, that on the day of
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In the vear of our Lord . , at , A.B.
being charged before me the undersigned , o;‘
the said (City) (and consenting to my deciding upon
the charge summarily), is convicted before rae, for
that the said A. B., &e., (stating the offence, and the time
and place when and where committed), and 1 adjudge the
said A. B, for his said offence, to he imprisoned in
the (and there kept to hard labour) for the
space of

Given under my hand and seal, the day and year
first above mentioned, at aforesaid.

1S [LS8]

FORM (B) See . 7.

CERTIFICATE OF DISMISSAL.

Province of City (or as the

cuse may be) of to wit:

I, the undersigned , of the City (or as
the case may be) of ; certify that on the
day of in the year of our Lord" , at

aforesaid, A. B. being charged before me {and
consenting to my deciding upon the charge summarily)
for that he, the said A.B., &c. (stating the offence charged,
and the time and place when and where alleged to have
been comvmiitted), 1 did, after having summarily adjudi-
cafed thereon, dismiss the said charge.
Given under my hand and seal, this day of
, at aforesaid.

1S [LS]
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FORM (C) See s. 11.

CONVICTION UPON A PLEA OF QUILTY.

Provinee of City (or as the }
case may he) of to wit: )
Be it reniembered, that on the day of
in the year of our Lord , at , A.B., being

charged beiore me the undersigned , of the said
{City}{and onsenting to my deciding upon the charge
summarily for that he, the said A.B., &c. (stating the
offence and e time and place when ond where committed),
and pleading guilty to such charge, he is thereupon
convicted hefore me of the said offence; and I adjudge
him the sail A.B., forhis said offence, to be imprisoned

in the (and there kept to hard labour) for the
space of : )
Given wnder my hand and seal, the day and the
year first ahove mentioned, at aforesaid.
J. 8. [L8]

32-33 VIC. CHAP. 83.

An Act respecting the trial and punishment of Ju-
venile Offenders.

[Assented to 22nd June, 1869,

';[ER MAJESTY, by and with the advice and
L con«:nt of the Senate and House of Commons
of Canada, rnacte as follows :—

o e e G A AR
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1. In this Act, the expression ®any two or more
Jjustice=” shall, as respectsthe Province of Quebec, in-
clude a1y two or more Justices ot the Peace, the sherifl
of any district except Montreal and Quebec, the dc-
puty sheriff of Gaspé, and any Recorder, Judge of the
Sessions of the Peace, Police Magistrate, District Mag-
istrate or Stipendiary Magistrate acting within the
limits of their respective jurisdictions;—and as re-
spects the Province of Ontario, any Judge ot the Coun-
ty Cotirt being a Justice ofthe Peace, Police Magistrate,
or Stipendiary Magistrate, or any two Justices of the
Peace, acting within their respective jurisdictions ;—
and as respects the Province of Nova Seotia or the Pro-
vince ¢f New Brunswick, the said expression shall
mean sud include any fanchionary or tribunal invested
or to be invested by the proper legislative authority
with power to do acts usually required to be done by
two or more Justices of the Peace ;~—and the expres-
-sion “the justices” shall have the same meaning asthe
expression “two or more Justices of the Peace” as
above defined ; and the expression “the common gaol
or gther place of confinement” shall include any re-
formatory prison provided for the reception ofjuvenile
offenders in the Province in which the conviction re-
ferred to take place, and to which by the law of that
Province the offender can be sent.

9. Every person charged with having committed or
having attempted to commil, or with having been an
aider, abettor, counsellor or procurer in the commis-
sion of any offence which is simple larceny, or punish-
able as ximple larceny, and whose age at the period ot
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the commission or attempted commission of such of-
fence does not, in the opinion of the Justice before
whom he is brought or appears, as mentioned in section
seven, exceed the age of sixteen years, shall upon con-
viction thereof, in open court, upon his own confession
or upon proof, before'any two or more Justices, be com-
mitted to the common grol or other place of confine-
ment within the jurisdiction of such Justices, there to be
imprisoned with or without hard labour, for any term
not exceeding three months, or, in the discretion of
such Justices, shall forfeit and pay such sum, not ex-
ceeding twenty dollars, as the said Justices may ad-

judge.

3. The Justices before whom any person is charged
and procecded againstunder this Act, before such per-
son is asked whether he has any cause to show why-
he shouid not be convicted, shall say to the person so
charged, these words, or words io the like effect

“We shall have to hear what you wish to say in an-
« gwwer to the charge against you; but if yon wish to be
“tried by a Jury, you mustobject now to our deciding
«wpon it at once :”

And if such person, or a parent or guardian of such
person, then objects, such person shall be dealt with as
if this Act had not been passed ; but nothing in this
Act shall prevent the summary conviction of any such
person before one or more Justices of the Peace, for
any offence for which he is liable to be so convicted
under any other Act.
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4. If the Justices, upon the hearing of any such
case, deem the offence not proved, or that it is not ex-
pedient to inflict any punishment, they shall dismiss
the party charged, in the latter case on his finding
sureties for his future good behaviour, and in th:
_fon:ner case without sureties, and then make out and
deliver {o the party charged, a certificate under the
hands of such Justices stating the fact of such dismissal

Such certificate shall be in the form or to the effect
set forth in the form following :

o { We ' »  of Her Majesty’s Justices of
To wit: the Peace for the , of {or
if a Recorder, &c¢.,) 1, a of ,the

_ of . (as the case may be) do here by
cettify, that on the day of in the
year of our Lord, , at ‘ in the
a?a.ld ' of _ » M. N, was brought be.
fore us the said Justices (o» me the said ) charged

with the following offence, that is to say (here state
briefly the particulars of the charge), and that we the

said Justices (or I the said ) thereupon dismissed
the said charge. | -

Given under our hands (or my hand) this day

of

5. 1f the Justices are of opinion, before the person
charged has made his defence, that the charge is from
any cirewnstance a fit subject for prosecution by in-
dictment. or if the person charged, upon being called
upon to answer the charge, objects to the case heing
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summarily disposed of under the provisions of this Act
such Justices shall, instead of summarily adjudicating
thereupon deal with the case in all respects, as if this
Act had not been passed; but this shall not prevent
his being afterwards tried summarily by his own con-
sent by a Judge of a County Court in the Province of
Ontario, under any Act then in force for that purpose.

6. Every person obtaining such certificate of dismis-
sal as aforesaid, and every person convicted under the
authority of this Act, shall be released from all further
or other criminal proceedings for the same cause.

7. In case any person whose age is alleged not to ex-
ceed sixteen years be charged with any offence men-
tioned in section two, on the oath of a credible witness
before any Justice of the Peace, such justice may issue
his swummons or warrant, to summon or to apprehend
the person so charged, to appear before any two Jus-
tices of the Peace, at a time and place to be named in
such summons or warrant.

8. Any Justice or Justices of the Peace, if he or they
think fit, rnay remand for farther examination or for
trial, or suffer o go at large upon his finding sufficient
sureties, any such person charged before him or them
with any such offence as aforesaid.

9. Every such surety shall be bound by recogni-
zanceto be conditioned for the appearance of such per-
son before the same or some other Justice or Justices
of the Peace for further examination, or for trial before
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tvEfo or more Justices of the Peace as aforesaid, or for
trial by indictment at the proper Court of Criminal
Jurisdiction, as the case may be.

10. Every such recognizance may be enlarged from
time to time by any such justice or justices or court to
such further time as he or they appoint; and every
such recognizance not so enlarged shall be discharged
without fee or reward when the party has appea;'ed
according to the condition thereof,

11. Any Justice of the Peace may, by summons,
require the attendance of any person as a witness upon
the hearing of any case before two justices under the
authority‘of this Act, at a time and place to be named
in such summons.

12. Any such justice may require and bind by recog-
nizance ali persons whom he considers necessary to he
examinec touching the matter of such charge, to atiend
at the time and place appointed by him, and then and

there to give evidence upon the hearing of such
charge.

13. In case any person so summoned or required or
bound as aforesaid, neglects or refuses to attend in
pursuance of such summons or recognizance, then up-
on proof being first given of such person having been
duly summoned as hereinafter mentioned, or bound
by recognizance as aforesaid, either of the justices be-
fore whom any such person ought to have attended,
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may issue a warrant to compel his appearance as a
witness. :

14. Every summons issued under the aunthority of
this Act, may be served by delivering a copy thereof
to the party or to some inmate at such party’s usnal
place of abode, and every person so required by any
writing under the hand or hands of any justice or
justices to attend and give evidence as aforesaid, shall
be deemed to have been duly smmmoned.

15. The justices before whom any person is sum-
marily convicted of any such offence as hereinbefore
mentioned, may cause the conviction to be drawn up
in the following form, or in any other form of words
to the same effect, (varying the wording to suit the
case), that is to say: -

, Be it remembered, that on the
To wit : day of , in the year of our Lord
one thonsand eight hundred and , at ,
in the District of , (County or United Counties,
&c., or as the case may be) A. 0. is convicted before us,
J.P. and J.R., two of Her Majesty’s Justices of the
Peace for the said District (or City, &e.) {or me, 8.7,
Hecorder, &c., of the of , 07 s
the case may be) for that he, the said A. O, did (specify
the offence amd the time and place when amd where the
same wae committed, as the case may be, but without set-
ting forth the evidence), and we, the said J.P. and J.R.,
{or I, the said 8.J.), adjudge the said A. Q. for his said
offence to be imprisoned in the (or to be im-
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prisoned in the and there kept at hard labour)
for the space of , (or we, or I) adjudge the said
A. Q. for his said offence to forfeit and pay (here stafe
the penalty Retually imposed,) and in default of imme-
diate payment of the said sum, to be imprisoned in the
{or to be imprisoned in the , and kept

at hard labour) for the space of unless the
gaid sum shall be sooner paid.

Griven under our hands and zeals, {or my hand and
seal) the day and year first above mentioned.

And the conviction shall be good and effectual to all
intents and purposes.

16. N¢ such conviction shall be quashed for want of
form, or be removed by eertiorari or otherwise into
any of Her Majesty’s Superior Courts of Record ; and
no warrant of commitment shall be held void by rea-
son of any defect therein, provided it be therein alleged
that the party has been convicted, and there is a good
and valid conviction to sustain the same:

17. The justices before whom any person is con-
victed under the provisions of this Act, shall forthwith
transmit the conviction and recognizances to the Clerk
of the Peace for the district, city, county or union of
counties wherein the offence was committed, there to
be kept by the proper officer among the records of the
Gourt of Greneral or Quarter Sessions of the Peace, or
of any other court discharging the functions of a Court
of Greneral or Quarter Sessions of the Peace.

18. Each such Clerk of the Peace shall transmit to
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the Secretary of State of Canada, a quarterly return of
the names, offences and punishments mentioned in the
convictions, with'such other particulars as may from
time to time be required.

19. No conviction under the authority of this Act
shall be attended with any forfeiture, except such
penalty as may be imposed by the sentence, but when-
ever any person is adjudged guilty under the provi-
sions of this Act, the presiding justice may order resti-
tution of the property in respect of which the offence

was commitied, to the owner thereof or his represen-
tatives.

20. If such property be not then forthcoming, the
Jjustices, whether they awerd punishment or d.w,nnss
the complaint, may inquire into and sscertain the
value thereof in money, and if they think proper, order
payment of such sum of money to the true owner, by
the person convicted, either at one time or by m;tal-
men ts at such penods 88 the Court deems reasonable.

21. The party so ordered to pay may be sued for
t-.he same as a debt in any court in which debts of the
11kle amount may be, by law, recovered, with costs of
suit, according to the practice of such court.

22. Whenerver the justices adjudge sny offender to
‘forfeit and pay a pecuniary penalty under the author-
ity of this Act, and such penalty isnot forthwith paid
t?ley may, if they deem it expedient, appoint som(;
future day for the payment thereof, and order the of-

vl
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fender to be detained in safe custody until the day so

to be appointed, unless such offender gives security

to the satisfaction of the justices for his appearance on

such day ; and the justices may take such secnrity by

way of recognizance or otherwise at their discretion
- :

93. If at any time so appointed such penalty has not
been paid, the same or any other J ustices of the Peace
may, by warrant under their hands and seals, commit
the offender to the common gaol or other place of con-
finement within their jurisdiction, there to remain for
any time not exceeding three months, reckoned from
the day of smch adjudication: such imprisonment to
cease on the payment of the said penalty.

94, The justices before whom any person is prose-
cuted or tried for any offence cognizable under this
Act, may, in their discretion, at the request of the pro-
.secutor or of any other-person who appears on recog-
nizance or summons to prosecute or give evidence
against such person, order payment to the prosecutor
and witnesses for the prosecution, of such sums of
money as to them seem reasonable and sufficient, to
reimburse such prosecutor and witnesses for the
expenses they have severally incurred in attending
hefore them, and in otherwise carrying on such.prose-
.eution, and also to compensate them for their trouble
and loss of time therein, and may order payment {o
the constables and other peace officers for the appre-
hension and detention of any person so charged.

95. And although no conviction takes place, the said
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Justices may order all or any of the payments afore-
said, when they are of opinion that the parties or any
of them have acted bona fide,

26. Every fine imposed under the authority of this
Act shall be paid to the justices who impose the same,
or to the Clerk of the Recorder’s Court, or the Clerk
of the County Court, or the Clerk of the Peace, or
other proper officer, as the case may be, and shall be
by him or them paid over to the County Treasnrer for
county purposes, if the same was imposed in the Pro-
. vince of Ontario; and if it was imposed in any new
district in the Province of Quebec, then to the sheriff
of such district as treasurer of the Building and Jury
Fund for such district, to form part of the said fund,
and if it was imposed in any other district in the Pro-
vince of Quebec, then to the prothoﬁotary of such
district, to be by him applied, under the direction of
the Lientenant-Governor in Couneil, towards the keep-
ing in repair of the court house in such district, or to
be by him added to the moneys or fees collected by
him, for the erection of a court house or geol in such
district, so long as such fees are collected to defray the
cost of such erection; and if it was imposed in the
Province of Nova Scotia it shall be paid over to the
County Treasarer, for county purposes; and if it was
mmposed in the Province of New Brunswick, it shali

be paid over to the County Treasurer, for county pur-
poses,

27. The amount of expenses of attending before the

Justices and the compensation for trouble and loss of
EE
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time therein, and the allowances to the. constables and
other peace officers for the apprehension and dt?ten-
tion of the offender, and the allowances to be pald: to
the prosecutor, witnesses and constables for attending
at the trial or examination of the offender, shall be
ascertained by and certified under the hands of such
justices; but the amount of the colsts, charges and
expenses attending any such prosecution, to be allowed
and paid as aforesaid, shall not in any one case exceed
the sum of eight dollats.

28, Every‘such order of payment to any prosecutor
or other person, after the amount thereof has be_e.n
certified by the proper Justices of the: Peace as ai‘orsa}d
<hall be forthwith made out and delivered by the said
justi es or one of them, ot by the Clerk of the Record-
er's Court, Clerk of the County Court or Clerk of the
Peace, as the case may be, unte .such ?ros?cutor or
other person, upen such clerk being paid his lawful
foe for the same, and shall be made upon the oﬁ‘?cer to
whom fines imposed under the autl.mn.ty o{" this Act
are required to be paid over in the district, city, county
or 1..ion of counties in which the offence was com-
mit! d, or was supposed to have been coml:m;tted, who
upo . sight of every such order, shall forthwith pay to
the jerson named therein, ot to any ojt.her person dulyjr:.
anthorized to receive the same on h.18 behalf, out o
any moneys received by him under thls.Act, the money
in sach order mentioned, and shall be allowed the

same in his accounts of such moneys.

920 The Act chapter one hundred and six of the
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Consolidated Statutes of Canada is hereby repealed

except as to cases pending under it at the time of the-

coming into force of this Act, and as to all sentences:
pronounced a.l-ld punishments awarded underit: as
regards all which this Act shall be construed as a‘ re-

enactment of the said Aot with th
e amendment
made, and not 25 a new law. enishereby

30. This Act shall commence and take effect on the

first day of January, in the
: ) year of our Lord -
sand eight hund;ed and seventy. orne fon

32-33 VIO. CHAP. 4.

An Act respecting Juvenile Offenders within the Pro-
vinece of Quebee.

[Assented to 22nd June, 1869.]

WHEREAS the Legislature of the Province of
Aot a“k(.Q:mI:aec, (-luring i.tﬁ.! now last Session, passed an
maxing certain provisions for the establishment of
ceThﬁed reformatory schools, and the law respect;]
prisons for young offenders requires to be amerln)g dang
as to me:et the provisions of the said Act: Thersf "
Her Majesty, by and with the advice ané’l consentozj‘

the Senate and House of ¢
as follows ;— ommons of Canada, enacts

1. In so far as respects the Province of Quebec, the
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sections five, six, seven, eight, nine, ten, eleven and
twelve of the chapter one hundred and seven of the
Consolidated Statutes of Canada, intituled: * An At
respecting Prisons for young offenders,” are hereby re-
pealed, except as respects persons under sentence
when this Act comes into force.

2. Whenever, after the passing of this Act, any per-
son apparently under the age of sixteen years is con-
victed before any court of criminal jurisdiction or be-
fore any Judge of the Sessions of the Peaco, Recorder,
District or Police Magistrate, of any offence for which
he would be liable to imprisonment, he may be sen-
tenced on stkh conviction, to be detainedin a certified
reformatory school for any term not less than two
years, nor more than five years, or he may be sentenced
to be first imprisoned in the common gaol for aperiod
not in any case exceeding three months, and at the
expiration of his sentence to be sent to a cerlified
reformatory school, and to be there detained for a
period of not less than two years, and not more than
five years.

3. The Lieutenant-Governor may at any time, in
his discretion, order that any offender detained insuch
reformatory school under a summary conviction be
discharged.

4. The Lieutenant-Governor may at any time, on
the report of one of the inspectors of prisons for the
Province of Quebec, order any offender undergoing
sentence in any certified reformatory school, on & con-
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viction for felony, to be removed as incorrigible ; and
in any such case the offender shall be imprisoned in
the penitentiary for the remainder of the term of his
sentence.

5. Any person apparently under the age of sixteen
years, arrested on a charge of having commitied any
offence not capital, shall not, while awaiting trial for
such offence, be detained in any common gaol, if there
be a certified reformatory school within three miles of
such gaol, but shall be detained in such reformatory
school while awaiting trial ; and if there be more than
one such school within such distance, the person so
charged ghall be defained in that one of them which
is conducted the most nearly in accordance with the
religious belief to which his parents belong, or in
which he has been educated. -

6. If any offender detained ina certified reformatory

school, wilfully neglects or wilfully refuses to conform

to the rales thereof, he shall, npon summary conviction
before a justice or magistrate having jurisdiction in the
place or district where the school is situate, be im-
prisoned with hard labour, for any term not exceeding
three monthe; and at the expiration of the term of his
imprisonment, he shall, by and at the expense of the
managers of the school, be brought back to the school
from which he was taken, there to be detained during
a period equal to so much of his period of detention as
remained unexpired at the time of his being sent to
the prison.
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7. If any offender sentenced to he detained ina cer-
tified reformatory school, escapes therefrom, he may at
any time before the”expiration of his period of deten-
tion, be apprehended without warrant, and if the mana-
gers of the school think fit, but not otherwise, may,
(anyother Act to the contrary notwithstanding)be then
brought before a justice or magistrate having jurisdic-

_tion in the place or district where he is found, or in

the place or district where the school from which he
escaped is sitnate ; and he shall thereupon be liable,
on summary conviction before such a justice or magis-
trate, to be imprisoned with hard labour, for any term
not exceeding three months; and at the expiration of
such term he shall, by and at the expense of the
managers of the school, be brought back to the school
from which he escaped, there to be detained during a

_period equal\o so much of his period of detention as

remained unexpired at the time of his escaping.

8. Every person who commits any of the following
offences, that is to say —

First—Enowingly assists, directly or indirectly,any
offender detained in a certified reformatory school, to
escape from the school ;

Second—Directly or indirectly induces such an ol
{ender to escape from the school;

Third—Knowingly harbours, conceals or prevents
from returning to the school, or assists in harbouring,
concealing or preventing from returning to the school
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any offender who has escaped from a certified reforma-
tory school, shall, on summary conviction before two
justices, or any Judge of the Sessions of the Peace,
Recorder, Police or District Magistrate, be liable to a
penalty not exceeding eighty dollars, or at the discre-
tion of the justices or other functionary before whom
he is convicted, to be imprisoned for any term not
exceeding two months, with or without hard labour.

9. The reformatory prison at present in use in the
Province of Quebec, shall, so long as it is used for that
purpose, be held to be a certified reformatory school
for the purposes of this Act.

10. This Act shall apply only to the Province of
Quebec, and any Act relating to criminal law or pro-
cedure passed during the present or the now last Ses-
ston of Parliam?anf, shall be constrned subject to this
Aect, and so much thereof as may be inconsistent with

this Act, shall have no effect as respects the Province
of Quebec.

32-33 VIC. CHAP. 35.

An Act for the more speedy trial, in certain cases, of
persons charged with felonies and misdemeanors, in
the Provinces of Ontario and Quebec.

[Assented to 22nd June, 1869.]

I l ER MAJESTY, by and with the advice and con-
sent of the Senate and House of Commons of
Canada, enacts as follows :—
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1. Any person committed to a jail for trial on a
charge of being guilty of any offence for which he
may be tried at a Court of General Sessions of the
Peace, may, with his own consent, of which consent
an entry shall then be made of record, and subject to
the provisions hereinafter made, be tried out of ses-
sions, and if convicted, may be sentenced by the

~ judge.

9. 1t shall be the duty of every Sheriff within twen-
ty-four hours after any prisoner charged as aforesaid‘is
committed to gaol for trial, to notify the Judge in writ-
ing that such prisoner is so confined, stating his name
and the mnature of the charge preferred against hiin;
whereupon, with aslittle delay as possible, such Ju@ge
«hall cause the prisoner to be brought up hefore him.

8. Havingaobtained the depositions on which the
prisoner was so committed, the Judge shall state to

him,—

1. That he is charged with the offence, describing
it;

9. That the prisoner has his option to be forthwith
iried before such Judge without the intervention of a
jury, or to remain untried until the next sit.tings Qf
such sessions or of a Court of Oyer and Terminer, or,
in Quebec, of any Court having criminal jurisdigtion ;

3. If the prisoner demands trial by jury, the Judge
chall remand him to gael; but if he consents to be
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tried by the Judge ‘without a jury, the County At-
torney or Clerk of the Peace shall draw up a record of
the proceedings as nearly as may be in one of the
forms in the Schedules A and B to this Act; if upon
being arraigned upon the charge, the prisoner pleads
guilty, such plea shall be entered in the record, and
the Judge shall pass the sentence of the law on such
prisoner, which shall have the same force and effect
as if passed at any Court of General Nessions of the
Peace.

4. If the prisoner upon being so arraigned and con-
-senting as aforesaid pleads not guilty, the Judge shall
appoint an early day, or the same day, for his trial,
and it shall be the duty of the County Attorney or
Clerk of the Peace to smbpena the witnesses named
in the depositions, or such of them, and such other
witnesses as hg may think requisite to prove the charge,
to attend at the time appointed for such trial, and the
prisoner being ready, the Judge shall proceed to try
him, and if he is found guilty, sentence shall be pass-
ed as in the last preceding seotion mentioned, but if
he is found not guilty, the Judge shall immediately
discharge him from custedy, so far as respects the
charge in question.

5. The Judge sitting on any such trial for all the
purposes thereof and proceedings connected there-
with or relating thereto, is hereby constituted a Court
of Record, and the record in any such case shall be
filed among the records of the Court of Genersl Ses-
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sions ot the Peace, as indictments are, and as part of
such records.

6. Any witness, whether on behalf of the prisoner
or against him, duly summoned or subp@naed to at-

. tend and give evidence before such Judge sitting on

any such trial on the day appointed for the same shall
be bound to attend, and remain in attendance through-
ount the whole trial, and in case he fails so to attend he
shall be held guilty of contempt of Court, and he may
be proceeded against therefor accordingly.

7. Upon proof to the satisfaction of the Judge of the
service of subpeena upon any witness who fails to at-
tend before him as required by such subpcena and such
Judge being satisfied that the presence of such wit-

. ness before him is indispensable to the ends of Justice,

he may, by his warrant, cause the said wilness to be
apprehended and forthwith brought before him {o give
eviden@e as required hy such subpena, and to answer
for his disregard of the same, and such witness may be
detained on such warrant before the said Judge orin
the common gaol with a view to secure his presence
as a witness, or, in the discretion of the Judge, such
witness may be released on recognizance with or with-
out sureties conditioned for his appearance to give evi-
dence as therein mentioned, and to answer for his de-
fault in not attending upon the said subpena as for a
contempt ; the Judge may in a snmmary manner ex-
amine into and dispose of the charge of contempt
against the said witness, who if found guilty thereof

- may be fined or imprisoned, or both,—such fine not to
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exceed one hundred dollars, and such imprisonment to
be in the common gaol, with or without hard labour,
and not to exceed the term of ninety days; the said
warrant may be in the form “G,” and the conviction
for contempt in the form *“ D™ to this Act, and shall
be authority to the persons and officers therein required
lo act, to do as therein they are respectively directed.

3. All the powers and duties hereby conferred and
imposed upon the Judge, shall be exercised and per-
formed in the Province of Ontario by any County
Judge, Junior or Deputy Judge, authorized to act as
Chairman of the Geeneral Sessions of the Peace, and in
the Province of Quebec, in any district, wherein there
is a Judge of the Sessions, by such Judge of Sessions,
and in any district wherein there is no Judge of Ses-
sions but wherein there is a Districk Magistrate, by
such District Magistrate, and in any district wherein
there is neither a Judge of Sessions, nor a District
Magistraté by the Sheriff of such district.

9. This Act shall apply only to the Provinces of On-
tario and Quebec.

SCHEDULE A.

Form of Record when the Prisoner pleads Not Grurity.

Province of , Be it remembered that A.
County or District of}B. being a prisoner in the
, to wit: J gaol of the said County or

.
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Distriet, committed for trial on a charge of having on

day of 186 , feloniously stolen, &ec. {one cow,
the property of C. D., or as the case may be, stating briefly
the offence), and being brought before me, s {de-
seribe the Judge) on the  dayof 186, and asked

by me if he consented to be tried before me without

the intervention of a Jury, consented to be so tried ;
and that upon the day of 186 , the said A
B. being again brought before me for trial, and declar-
ing himself ready, was arraigned upon the said charge
and pleaded not guilty; and after hearing the evi-
dence adduced as well in support of the said charge as
for the prisoner's defence (or aa the case may be)1 find
him to’ be gmilty of the offence with which he is
charged as aforesaid, and I accordingly sentence him
to be (here insert such sentence as the law aliows and the
Judge thinks right) = or 1 find him not guilty of
the offence with which he is charged, and discharge
him accordingly. Witness my hand at in the
County (er District) of , this day of

186 .

» 0. X.
Signuture of Judge.

SCHEDULE B.

Form of Record when the Prisoner pleads Guilty.

Province of s Be it remembered that A
County or District of i B. being a prisoner in the
, To wit: } gaol of the said County (or
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Distriet), on a charge of having on the day of

186 , feloniously stolen &c. (one cow the proper-
ty of, or as the .case may be, stating briefly the offence),
and being brought before me (describe the Judge) on
the day of 186 ,and asked by me if he con-
sented to be tried before me without the intervention
of a jury, consented to be so tried ; and that the said
A. B. being then arraigned upon the said charge, he
pleaded guilty thereof, whereupon I sentgnee the said
A. B.,to be (here insert such sentence as the law allows
and the Judge thinks vight) Witness my hand this

day of 186 . '

0. K.
Stgnature of Judge.

SCHEDULE C.

(1.8)  Canada, To all or any of the Consta-
Provinece of , | bles or other Peace Officers in
County (or Districi, as ; the said County, (or District,
the case may be) of | | as the case may be) of
To wit:
Whereas it having been made to appear before me,
that E.F., in the said County {er District) (or as the case

may be,) was likely to give material evidence on be-

half of the prosecution or defence (as the case may be)
on the trial of a certain charge of (as larceny, or
as the case may be,) against A. B, and that the said E.
F., was duly subpenaed or bound under recognizances
to appear on the day of , 186 , at
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in the said (County or District, as the case may be,) at

o’clock (forenoon or afternoon, az the cuse may
be,) before me to testify what he should know concern-
ing the said charge against the said E. F.

And whereas proof hath this day been made before
me-upon oath of such subpena having been duly
served upon the said E. F., or of the said E. F. having
been duly bqund in recognizances to appear before
me, (as the case may be); And whereas the said E. F.,
hath neglected to appear at the trial and place appoint-
ed and no just excuse has been offered for such ne-
glect; These are thereforeto cornmand you to take the
said E. F, and to bring and have him forthwith before
me, o testify what he shall know concerning the
said charge against the said A. B., and also to answer
his contempt for such neglect.

Given under my hand this day of in
the year of Our Lord 186 .

J. 8,
Judge.

SCHEDULE D.

(L.8)  Canada, Be it remembered that on
Province of , f the day of in the year
(County, or District) (of Our Lord 186, in the
of , Towit: (County or District as the case
may be) of  B.F. is convicted before me, for that he
the said E.F.did not attend before me to give evi-
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dence on thetrial of a certain charge against one A. B.
of larceny, (or as the case may be) although duly sub-
peenaed or bound by recognizance to appear and give
evidence in that behalf (as the case may be) but made
default therein, and hath not shewn before me any
sufficient excuse for such default, and I adjudge the
said E.F. for his said offence to be imprisoned in the
common gaol of the (County or District) of at

for the space of there to be kept at
hard labour (and én case a fine is also indended to be 4m-~
posed, then proceed). And 1 also adjudge that the said
E. ¥. do forthwith pay to and for the use of Her Majes-
ty a fine of dollars, and in default of payment
that the said fine with the costs of collection be levied
by distress and sale of the goods and chattels of the
said E.F. (or #n case a fine alone is imposed, then the
elause for imprisonment will be omitted.),

Given under my hand at in the said (Coun-
ty or District) of the day and year first above

tioned.
men I8,

Judge.

32-33 VIC. CHAP. 36.

An Act respecting the Criminal Law, and to repeal
certain enactments therein mentioned.

[Assented to 22nd June, 1869.]

WHEREAS by the several Acts of the Parliament
of Canada, passed in the now last session and
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present session thereof respectively, and mentioned in
the Schedule A to this Act, divers Acts and parts of
Acts and provisions of law, heretofore in force in the
late Province of Canada, and in the Provinces of Nova
Scotia and New Brunswick, have been assimilated,
amended and consolidated, and it is expedient to pro-
vide for the repeal thereof, and of so much of any other
Acts or provisions of law as may be contrary to or
snperseded by the said Acts mentioned in Schedule
A; Therefore Her Majesty, by and with the advice
and consent of the Senate and House of Commons of
‘Canada, enacts as follows :—

1. The Acts and parts of Acts mentioned in Schedule
B hereunto annexed, are hereby repealed, as are also

- all other Acts and parts of Acts and provisions of law,

-contrary to or inconsistent with the Acts mentioned
in Schedule A or any of them, subject to the following
}eovisions: :

Such repeal shall not extend to matters relating
solely to subjects as to which the Provincial Legisla-
tures have, under “ The British North America Act,
18617,” exclusive powers of legislation, or to any enact-
ment of any such Legislature for enforcing by fine,
penalty or imprisonment any law in relation to any such
.subject as last aforesaid, or to any municipal By-law
relating to any offence within the scope of the powers

-of the municipality :

Such repeal shall not exiend to any provision of any
Act of the Parliament of Canada, creating or providing
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for the punishment of any offence against such Aect, or
for the proceedings for enforeing such provision,—or
to any other Actor enactment not mentioned as re-
pealed in Schedule B, and not contrary to the Acts
mentioned in Schedule A, or any of them, but making
special provision for the punishment of any offence, or
as o the proceedings for the prosecution and convic-
tion of the offender, other than that made in the Acts
in Schedule A or any of them for a like purpoee; but
in any such case the offender may be indicted or other-
wise proceeded against, and convieted (summarily or
otherwise as the case may be), and punished, either
under any of the Acts mentioned in Schedule A, or
any other Act of the Parliament of Canada, or under
any such Act or enactment as aforesaid, not mentioned
as repealed in Schedule B:

Every offence wholly or partly committed apairst
any Act or enactment hereby repealed, prior to such
repeal, shall be dealt with, inguired of, tried, deter-
mined and punished, and every penalty in respect of
any such offence shall be recovered, in the same man-
ner as if the said Acts and enactments had not been
repealed ; and every act duly done, and every war-
rant and other instrument duly made or granted before
such repeal, shall continue 2nd be of the sama force
and effect as if the said Acts and enactments had not
been repealed; and every right, liability, privilege
and protection in respect of any matter orthing com-
mitted or done before such repeal, shall continue and
be of the same force and effect as if the said Acts and

enactments had not been repealed, and every action,
FF
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prosecution or other proceeding comm_enced hefore
such tepeal, or thereafter commenced in respc‘zct of
any such matter or thing, may be prosecuted, continued
and defended as if such Acts and enactments had not

been repealed.

2. N(_)thing in any of the Acis mentioned in Schedule
A shall affect the crime of High Treason, exct_a}?t only
as respects cases punishable under the provisions of
the « Act for the better seourity of the Crown and of the
Government” mentioned in the said Schedule.

8. The provisions in the Act respect?ng proc-ed'ure
in criminal cases and other matters relating to criminal
law, as to the number of peremptory challenges z;l-
Jowed to prisoners in criminal cases, shall notBapp y
to any trial to be had in the Province of' New runs;
wick, before the first day of January, in the year o
our Lord one thousand eight hundred and.seve:il?r-
one ; and until after the said day,. a Warrs..nt issued by
a Justice of the Peace in the said Province, gay}; a:
heretofore be executed in any part thereof, withou

being backed.

1. No provision in any of the Acts mentioned in th‘:
said Schedule A requiring any ' warrant or docutmege
issned or granted by any Justice .Of the Peace, d0 >
under seal, shall apply to any such {nstrument o;} oc
ment issued or granted in the Prtovmce c!f N’ew rw‘una;
‘wick before the day last aforesaldf and if in a—r.ly suc
instrument or document issued in any Prox'- 1nc‘e' in
Conada at any time, it is stated that the same 18 given
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under the hand and seal of any justice signing it, such
seal shall be presumed to have been affixed by him
and its absence shall not invalidate the instrument, 01:
such justice may at any time thereafier affix such seal
with the same effect as if it had been affixed when
such instrument was signed.

5. Notwithstanding any provision in any of the Acts
mentioned in Schedule A, that any term of imprison-
ment less than two years shall be in some gaol or place
of confinement other than the penitentiary, any of-
fender sentenced under any such Act before the day
last aforesaid in New Brumswick or Nova Scotia, to
imprisonment for a term less than two years, may, in
the discretion of the Court passing such sentence, be
sentenced to undergo such imprisonment in the peni-
.tentiary of the Province where the sentence is passed,
Instead of being sentenced to undergo the same in
any other gaol or place of confinement, and any such
provision as first aforesaid, shall be construed subject
to this section.

6. In all cases when & party who has entered into
& recognizance under the Act “ respecting the duties of
Justices of the Peace out of Sessions, im relation to sum-
mary convictions and orders,” has failed to appear ac-
cording to the condition of such recognizance, and his
default has been certified by the justice or justices as
therein provided, the proper officer to whom the recog-
nizance and certificate of default are to be transmittu:d
in the Province of Ontario, shall be the Clerk of the
Peace of the county for which sach justice or justices
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are appointed or are acting, and the Court of General
Sessions of the Peace for such county shall, at its then
nezxt sitting, order all such recognizances to be forfeited
and estreated, and the same shall be enforced -and col-
lected in the same manner and subject fo the same

- conditions as any fines, forfeitures or amercements im-

posed by or forfeited before such court; and in the
other Provinces of Canada, the “proper officer” to
whom any such recognizance and certificate shall be
transmitted, shall be the officer to whom like recogni-
zances have been heretofore accustomed to be trans-
mitted under the law in force before the coming wnto
force of the said Act, and such recognizances shall be
enforced and collected in the same mauner as like
recognizances have heretofore been.

7. No return purporting to be made by any Justice
of the Peace under the Act last above cited, shall be
vitiated by the fact of its including, by mistake, any
convictions or orders had or made before him in any
matter over which any Provincial Legislature has ex-
clusive jurisdietion, or with respect to which he may
have acted under the authority of any provincial law.

8. Any Judge of the Sessions of the Peace or any
District Magistrate, in the Province of Quebec, shall in
all cases have all the powers vested in two J ustices of
the Peace by any Act mentioned in Schedule A, or
any other Act relating to criminal law, in force in that

Province. -

9. The foregoing provisions of this Act, and the
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repeal of the Acts and enactments therein referred to,
shall take effect on and after the first day of January,
in the year of our Lord one thousand eight hundred
and seventy, and not before, except as to such of the
said Acts and enactments as are contrary to or incon-
sistent with the Acts mentioned in Schedule A, as
being passed in the now last Session of the Parliament
of Canada, which shal! be held to have been repealed
from the time when the Act or Acls to or with which
they are contrary or inconsistent, came into force.

10. This Act shall be construned as having been
passed after the Acts of the present Session mentioned
in Schedule A, and as amending and explaining them.

SCHEDULE A, -
ACTS OF THE PARLIAMENT OF CANADA.

Acts passed in, the Session of 1867-8, 31st Victoria.

CHAPTER. TITLE.

14 An Act to protect the inhabitants of Can-

ada againstlawlessaggressions from sub-
Ects of foreign countries at peace with
er Majesty,

15 An Aet to prevent the unlawful training

: of persons to the use of arms, and the
practice of military evolutions; and to
authorize Justices of the Peace to seize
and detain arms collected or kept for
purposes dangerous to the public peace.
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SCHEDULE A —Continued.

CHAPTER. T1TLE.

‘ t respecting the manufacture or 1m-
# mlpi":ationpof cogper coins or tokens.
62 An Act respecting Harbour Police. o
69 An Act for the better securily of the
Crown and of the Government.
70  !An respecting Riots and Riotous Assem-
blies. . ' i

specting forgery, perjury an

& Alinh%r(:i;:tign 11;1g con%lection with the
- Provincial Legislatures and their A.lc:ti.
- 79  |An Act respecting accessories to and abet-
tors of indictable offences.
73 An Act respecting Police of Canada. od
T4 An Act respecting persons mf cius y
charged with high treason or e miliy{h
75 An Act respecting penitentiaries an @
directors thereofand for other purposes.

Acts pds-sed, in the present Session of the Parliament o f
' Canada.

An Act to remove doubis as to Legislatior'l ig
Oaﬁada, regarding offences not wholly committe
within its limits. ' '

An Act respecting offences relating to the Coin.

An Act respecting Forgery. _

An Act respecting offences against the Pfara%on. .

An Act respecting Larceny and other similar of-

fences. - o
. An Act respecting malicious injuries to Property.

An Act respecting Perjury.



CRIMINAL LAW—RKPEAL. 457

An Act for the better preservation of peacein the
vicinity of Public Works.

. An Act respecting certain offences relative to Her
Majesty’s Army and Navy.

An Act for the better protection of Her Majes-
ty’s Military and Naval Stores.

An Act respecting Cruelty to Animals,

An Act respecting Vagrants.

An Act respecting Procedure in Criminal Cases
and other matters relating to Criminal Law.

An Act respecting the duties of Justices of the
Peace, out of Sessions, in relation to persons charged
with Indictable Offences.

An Act regpecting the duties of Justices of the
Peace, out of Sessions, in relation to Summary Convic-
tions and Orders.

An Act respecting the prompt and summary ad-
ministration of criminal justice in certain cases,

An Act respecting the trial and punishment of Ju-
venile Offenders.

An Act respecting Juvenile Offenders within the
Province of Quebec.

An Act for the more speedy trial in certain cases
of persons charged with felonies and misdemeanors,
in the Provinces of Ontario and Quebec.
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SCHEDULE B.

*

ACTS OF THE LEGISLATURE OF THE LATE PROVINCE OF
CANADA. ’

Consolidated Statutes of Canada,

Reforence Extent of
0 Aot II'.I'I.‘L]i'l OF ACT. ) Repesl.

Chapter 30 |An Act respecting the Sale of In-/The whole.
: toxicating Liquors near Public
. Worka,
Chapter 90 |An Act respecting Offences againas/The whole,
the Btate.
Chapter "9l [An Act reapecting Offencea againat|The whole.
the Person,
Chapter 92 [An Act reapecting Offences against/The whole.
Person and Property.
Chapter 93 1An Actrespecting Arson and otherThe whole.
Malicious Injuries to Property.
Chapter 94 |An Act respecting Forgery. - The whaotle.
Chapter 96 |An Act respecting Cruelty to Ani-The whole.
. . mals,
Chapter 99 |An Act respecting the Procedure|The whole, except
in Criminal Cases, vectiona eighty-
peven, mninety-
seven, one hun-
dred and twenty,
and one hundred
. end twenty.one,
Chapter 102 |An Act respecting the Duties ofThe whole, except
Justices of the Peace, out off section ﬁfty nine
Sesaions, in relation to persons
charged with indictable Offen-
ces,
Chapter 103 !An Act respecting the duties of|The whole, except
Justices of the Peace, out of| sections . seven-
Seasions, in relation to Sum-| ty-four, seventy-
mary Convictions and Orders. | five, seventy-six,
" sevanty - seven,
seventy - eight,
soventy - nine,
eighty, eight-one
| and eighty-five,
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SCHEDULE B.—Continued. SCHEDULE B.—Continued.

Reference Extent of Reference ' Extent, of
to Act. TITLE OF ACT. Repeal. _ to Act. TITLE OF ACT. Repeal.
: . 24 V. o 206|An Act to amend and consoli-{Section thirty-six.
Ghapter 105 [An Act respecting the prompt and|The whole, except S date the Laws respecting the
summary adminjetration of| sections thirty, R Recorder’s Court of the City of} -
Criminal Justice in certain| thirty-one, thir- o Quebsc,

cases, ty-two, and thir- -
. ] ty-three. I
Chapter 106 |An Act respecting the trial andThe whole, except i
punishment of Juvenile Offend-| sections mix,

ord. seven, and eight.

2728 V. c|An Act to amend and consolidate|The whole.

19 the Law respecting Accessories

to and Abettors of Indictable

Offences, and for other pur-

. ﬂaas relative to the Criminall
W,

29 V. c. 13{An Act for abolishing the Punish-{The whele.
ment of Death in certain cases. .
2% V. ¢ 14i{An Act to provide mors fully for|The whule.
the punishment of offences
againgt the person, in respect to
the crime of Kidnapping.
29-30 V., ¢. blAn Act to prevent the unlawiul|The whole.
- training of persons to the nse of]
) arms, and to practise military
: evolutions or exercises ; and to

Acts passed since the Consolidation of the Statutes.

23 V. e, 37|An Act for the further protection{The whole.
of Growing Timber.
24 V. ¢ T.[An Act to Amend the Law relat-|The whole.
ing to the unlawful Administer-
ing of poison.

24 V., c 10/An Act to prevent vexatious In-{The whaole.

24 V. e

dictments for certain Misde-
meanors.

11tAn Act to amend the Prison and

Courts of Quarter Beasions and
Recorders’ Courts to try trea-

The whole.

. Chapter 13

authorize Justices of the Peace
to seize and detain arms col-
lected or kept for purpoees dan-
gerous to the public Peace.

An Act respecting the Court of

80 much af is Te-

Asylum Inspection Act. 29-30 V. c.|An Act to incorporate the CanadalSection sixteen.
24 V. ¢ 12|An Act to amend the one hundred|The whole. : 121 Vine Growers’ Association.

and eleventh chapter of the ;

Consolidated Statutes of Cana-

da, intituled: *‘An Act respect- : . :

ing the Provincial Penitentiary Consolidated Statutes for Upper Canada

of Canada.” .
24 'V, e 14/An Act to abolish the right of|The whole.

24 V. e

sons and capital felonies.

165/An Act to amend the one hundred

and second chapter of the Con-
solidated Statutes of Canada,
intituled : ““ An Act respecting
the duties of Justices of the
Peaco out of Sessions in rela-

indictable offences.”

tion to persons charged with

The whole.

At e

Pea
3

Error and Appeal.

pealed by or in-
_consistent with
the Act of this
ion respect-
ing Procedure in
Criminal  eases,
and other mat-
tera relating to
Criminal law.
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SCHEDULE B —Continued

Reference TITLE OF ACT. EI’;:;‘;]‘Jf

Chapter 31 |An Act respecting Jurors and |Sections ninety-
Juries, nine and one

hundred,

Chapter 32 |An Aect respecting Witnesses and|Bections three and

| Evidence. four, as to
; Criminal  cases
: only.

Chapter 97 |An Act relating to High Treason,The whole.
to Tumults and Riotous Assem-
blies and to other offences.

Chapter 99 |An Act to prevent the unlawful|The whole, except
training of persons in military| section three.
evolutions and the use of fire-
arms: and to authorize the
seizure of fira-arms collected for
Furposen dangerous to the pub-

Chapter 100 1An Act for the punishment of any Tha whole.
persone who seduce soldiers or|
aailors to desert from Her Ma-
jesty’s servies.

Chapter 101 (An Act respecting Forgery and The whole, except
Perjury in certain cases, section two.

Chapter 108 An Act res ecting prosecutions in|Section three,

iademeanor.

Chapter 110 An Act t.o allow to any person in-{The whole.
dicted a copy of the indictment.

Chapter 111 {An Act respecting atnendmenta at]The whole.
trial.

Chapter 113 {An Act respecting new trials andiThe whole, except
appeals, and Writs of Frror in| seclions five, six-
criminal cases in Upper Canada.| teen, and seven-

: toen.

Chapter 115 |An Act respecting the punish-The whole.
ment of certain offences, and
the commuting of sentence of
death in certain cases.

Chapter 116 [An Act respecting corruption of|The whole,

blood.

1
i
i
1
i
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SCHEDULE B.=—Continued.

Reference
to Act.

TITLE OF ACT.

Extent of
Repeal.

Chapter 124

An Act respecting the return of|
Convictions and Fines by Jus-
tices of the Peace and of Fines
lovied by Sheriffs.

The whole, except
section zeven.

Acts passed since the Consolidation of the said Statrutes.

2930 V. e

41

29-30 V. c.|An Act respecting Persons in cus-

An Act to amend the Law of
Crown and Oriminal Procedure
and Evidenes at trial in Upper
Canada.

The whole, a0 far as
regardas criminal
procedure only.

The whole.

44 tody charged with High Trea-

son or Felony,

29-30 V. c.[An Act to amend the Law respect-|The whols.

50 ing Appeals in cases of Bumma-
ry Convictions, and Returns
thereof by Justices of the Peace
in Upper Canada.
Consolidated Statutes jor Lower Canada.

Chapter 12 |An Act respecting the Desertion|The whole,
of Soldiers.

Chapler 13 [An Act respecting Arms and Mu-iThe whole,
nitions of War,

Chapter 77 |An Act respecting the Court of(Section sixty-
Queen’s Bench, three,

Chapter 84 |An Act respecting the selecting|Section thirty-
and snmmoning of Jurors. threa,

Chapter 98 |An Act respectirig Appeals from|Sections one and
the decisiona of Juatices of the| two.
Peace in Summary Convietions,

Chapter 105 |An Act respecting certain mattersiSections one, three,

connected with the Administra-
tion of Justice in Criminal Mat-

four au(i five.

ters.
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SCHEDULE B.—Confinued,

ACTS OF THE LEGISLATURE OF THE PROVINCE OF REW

BRUNEWICK.

Revised Statuies—Part 1

V.

Reforence Extent of
to Act. TITLE OF ACT. Repoal,

Chapter 138/0f Suminary Convictiona beforeThe whole, except
Justicer. . section twenty-
two, which ashall
apply to the new
Summary Con-

| victicns Act.

Chapter 147)0f Offences against the PublicBections one, two,

Peace. | - three, four and
1 five,
Chapter 148.0f Offences against the Adminis-The whole.
tration of Justice.
Chapter 1490f Homicide and other OffenceaThe whole.
ingt the Peraon.

Chapter 150 Ofﬂgg"encea against the habitation.|The whole.

Chapter 161{0f Fraudulent Appropriations, |The whole.

Chapter 152(0f Forge(l? and Offences relatingThe whole.

to the Coin.

Chapter 153{0f Malicious Injuries to Property.[The whole, except
section sixteen.

Chapter 154|Of other Felonies. The whole.

Chapter 165|0f the Definition of Terms and{The whole.

Explanations,

Chapter 156{0f Proceedings bofore Indictment.'The whole, except
sections  seen-
teen, eighteen,
twenty and twen-
ty-two,

Chapter 158/0f Proceedings on Indietment. |The whole, except

sections  three
and twenty-

three,

£

- ‘._g.'.:_ge:lg"!'
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SCHEDULE B.—Continued.

Reference
to Act,

TITLE OF ACT.

Extent of
Repeal,

Chapter 159

Chapter 160

The Sched-
uler to Part!

Of Trial.

Of Error, Punishment and Ex-
penses.

The whole, except
sections ten,
twenty - two, /
twenty - three,
twenty - four,
twenty - five,
twenty-six, and
80 much of sec-
tion twenty-
seven as respects
the appropriation
of the tine in
cases of common
assault.

Bections two, thres,
four, five, six,
seven and thir-
teen,

..|[The whole, except

Schedule U,

Iv,

Adts passed since the revision of the Statutes.

21 V. (1858)
¢ 22

23 V. (1860)
c. 32

23 V. (1860)
c. 33

23 V., (1860}
c. 34

24 V, {1861}
c. 10

An Act in amendment of the
Criminal Law.

An Act relating to Procedure in:
Criminal Cases,

An Aect in amendment of the Law
relating to Summary Convie-
tions,

An Act o amend the Law relating
to False Pretences.

An Act to prevent the carrying of|

Deadly Weapons about the
Person.

The whole, except
aections  three
and five,

Sections three and
fivae,

The whole.

The whole, -

The whole.
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SCHEDULE B.—Continued.

Reference Extent of
to Act. TITLE OF ACT. Repesl.
256 V. (1862)}An Act to amend the Law relat-|The whole.
¢. 10 ing to Offencen against the Per-
S0IL.
25 V. (1862)iAn Act for taking away the Pun-|The whole,
¢ 21 ishment of Death in certain
cagea, and subsiituting other
Punishments in lien thereof.
27 V. (I864)|An Act further to amend the Law|The whole.
c 4 relating to Offences against the
| Person.
27 V. {1864)|An Act relating to Larceny and|The whole.

. e B,
27 V. (1864
c. B

other similar Offences.

Warrenta by Justices of the
Peace, and in aid of Polica Of-
ficers and Constables in the ex-
ecution of their duties,

30 V. (1866)
e

ing to the Army and Navy.

An Act relating to the issuing ofiSection cne.

An Act respecting Offenices relat-|The whole,

ACTS OF THE LEGISLATURE OF THE PROVINCE OF NOVA

S3COTIA.

Revised Statutes—Third Series—Purte ITT and IV,

Chapter 136]0f Juries.

Chapter 156|0f Treason.
Chapter 157|0f Offences relating to the Army

and Navy.

Chapter 1569|0f Offences against Beligion.

Bection fifty-one,
and section fifty-
seven Bo far as
regards eriminal
cazes.

The whole,

The whole.

Sactions one and
three.
Sections one and

Chapter 161/0f Offences againat the Law of

Marriage.

Swo,

b
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SCHEDULE B.—Continued.

Reference
to Act.

TITLE OF ACT.

Extent of
Repeal.

Chapter
Chapter
Chapter
Chaptor
Chapter
Chapter

Chapter
Chaptér

Chapter

182
183
164
166
167
168

169
170

m

0f Offences against the Public
Peace.

Of Offences against the Adminia-

_ tration of Justice,

0f Offences against the person,

Of Offences against the Hahitation

Of Fraudulent Appropriations.

Of Forgery and Offences relating
to the Join.

Of Malicious Injuries to Property.

Title.
Of the Administration of Criminal
Justice in the Superior Court.

Chapter 172

Of the Duties of Justices of the

Sections one, two,
three and four.
The whole,

The whole.
Tho whole. \
The whole.
The whole.

The whole.

Of the Definition of Terms in thisThe whole.

The whole, except
sections  fifty-
nine, sixty, sixty-
one, mixty-two,
sixty-thres, six-
ty-four,  sixty-
bve, aixty-six,
sixty-seven,
seventy-five,
eighty-six,
eighty-seven,
eighty-eight,
eighty-nine,
ninety, ninety-
one, ninety-four,
ninety-five,
ninaty-aix,
ninaty-seven,
ninety-eight,
ninety-nine, ons
hundred, one
hundred and
one, one hundred
and two, one
hundred and
three, and the
schedule to the
said chapter,
The whole.

Poace in Criminal Matters,
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SCHEDULE B.—Continued.

Acts passed, since the Revision of the Statutes.

—_—

Reference Extent of
to Act, TITLE OF AQT, Repesl.

27 V., (1884)[An Act in addition to Chapter|The whole,
¢ g 167 of the Bill for Revising and
Consolidating the General Stat.
utes of Nova Scotia, ** Of Offen-
ces against the Peraon.”
20 V. (1866)[An Aet in addition to and to/The whole, *
¢ 19 smend Chapter 169 of the Re-
vised Statutes, f*Of Malicious|
Injuries to i
20 V. (1866)|An Aect to provide for the scizure|The whole,
e 37 of Arma and Munitiona of War.
29 V. (1866)An Act for the botter security of/The whole.
cd3 Crown and the Government of]
Nova Scotia against Treasonable
and Seditious Practices and At
tempts,
30 V. (1867)|An Act to amend Chapter 157 of|The whole,
c 13 the Revised Statutes of Nova,
Beotia (third series) “ Of Offen-
ces rolating to the Army and
Navy.” - :
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a 34 VIC. CHAP. 14.

An Act to extend to the Province of Maniteba certain ot
the Criminal Laws now in force in the other Pro-

vinces of the Domanion.

[Assented to 14th April, 1871.]

ER MAJESTY, by and with the consent of the
1 . Senate and House of Commons of Canada,

enacts as follows :— )

in tes of the Parliament of Cana-

L the o ::::uheld in the thirty-second _and
f the reign of Her Most Gracious
ch of them is hereby extended to,
and shall henceforth have the force and effect of 1a.w
ithin the Province of Manitoba,_save: and except in
WIfar only as any provision of the said Btatutes may
:}(;erein be declared to be applicable to another Pro-

vince only, that is to say :—

da, passed in the se
thirty-third years o
Majesty, are and ea

Chapter eighteen, intitnled “An Act respecting
offences relating to the Coin.” :
Chapter nineteen, intitaled “An Act respecting For-

»

gery. |
Ohapte.r twenty, intitaled « An Aet respecting offences

against the Porson.”
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Chapter twenty-one, intituled “ An Aot respecting

Larceny and other similar offences.”

Chapter twenty-two, intituled “ dn Aot respecting
Malicious injuries to property.” ' ‘

Chapter twenty.three, intituled, “ An Act respecting

Perjury,” as amended by the Act thirty-three Victoria
Chapter twenty-six. ’

Chapter twenty-four, intituled “ An Act for the bettor
presew,?mon_ of the public peace, in the vicinity of Public
Works” as amended by Act thirty-three Victoria
Chapter twenty-eight ,

Chapter twenty-five, intituled “ An At respecting

ceriain Offences relative to Her Majesfy’s Army and
Navy,”

Ohapte:r twenty-six, intituled “ An Aet for the better
preservation of Her Majesty's Military and Naval Stores.”

Chapter twenty-seven, intituled « An Ao regpecting
Cruelty 'to Animals” a8 amended by the Act thirty-
three Victoria, Chapter twenty-nine.

Chapter twenty-eight, intituled « 4
) n Act ;
Vagrants” repeting

Chapter twenty-nine, intituled, “ An Act respecting
Procedure in Criminal Cases, and other matters relatin
to Criminal Law” !
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Chapter thirty, intituled *An Aet respecting the
duties of Justices of the Peace out of Sessions im relation
to persons chugged with indictable offences.

2, The court known as the Greneral Court now and
heretofore existing in the Province of Manitoba,
and any Court to be hereafter constituted by the
Legislature of the said Province, and having the
powers now exercised by the said General Court, shall
have power to hear, try and determine in due course
of law all treasons, felonies and indictable offences
committed in any part of the said Province, or in the
territory which has now become the sdid Province.

3. Whenever any prosecuted party, upon being a1-
raigned before the said Greneral Court, or before such
court as may hereafter be constituted by the Legisla-
ture of Manitoba to supersede the said Greneral Court,
demands a jury, composed for the one half at least of
persons akilled in the langnage of the defence, if such
langusge be either English or French, he shall be
tried by a jury composed for the one half at least of
the persons whose names stand first in succession
upon the general panel, and who, on appearing, and
not being lawfully challenged, are found, in the judg-
ment of the court to be skilled in the language of the
defence.

4. Whenever from the number of challenges, or any
other cause, there is in any such case, a deficieney of
persons skilled in the language of the defence, the
court shall fix another day for the trial of such. case,
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fmd the sheriff shall supply the deficiency by summon-
ing for the day so fixed such additional number of
Jurors gkilled in the langnage of the defence as the
court may order, and as are found inseribed next in
succession on the list of petty jurors. -

5. Whenever a person accused of treason or felon
elects to be tried by a jury composed one-half of pel?f
sons skilled in the langnage of the defence, the num.
ber of peremptory challenges to which he is entitled
shall be divided, so that he shall only have the right
to challenge one-half of such number from smong the

English-speaking jurors, and one-half from among the
Freneb-speaking jurors.

6. All provisions of law heretofore in force in the
country now constituting the Province of Manitoba,
inconsistent with, or repugnant to the provisions of
this Act, or inconsistent with or repugnant to any of
the Statutes enumerated in the first section of this Act
are hereby repealed : Provided always that no persm;
shall, by reason of the passing of this Act, be liable to
any punishment or penalty for any act done before
the passing thereof, for which he would not have been
]liable to any punishment or penalty under the laws in
tor(.:e in the said Province or the territory now consti-
tuting it at the time such act was done, nor shall any
person by reason of the passing of this Act be liable to
any greater or other punishment for any offence com-
mitted before the passing thereof, than he would have
been liable to under the laws then in force as aforesaid ;
and this Act and the Aects hereby extended to the sai(i
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Province shall appljr only to the Procedure in any
such case, and the penalty or punishment shall be the
same a8 if this Act had not been passed.

7. In the absence of any penitentiary building, any
common gaol or other place of confinement in the
Province of Manitoba, shall be held to be a peniten-
tiary for the confinement and reformation of persons
male and female, lawfully convicted of crime before.
the Courts of Manitoba, and sentenced to confinement
for life or for a term of not less than tweo years; and
whenever any offender is punishable by imprison-
ment, such imprisonment, whether it be for life or two
years, or for any longer term, shall be in any such
common gaol, or othex place of conlinement, according
to the judgment of the court.

87 VIC. CHAP. 42,

An Act to extend to the Province of British Columbia
certain of the Criminal Laws now in forée in other
Provinces of the Dominion,

[ Assevted to 26th May, 1874.]

HER- MAJESTY, by and with the advice and con-
sent of the Senate and House of Commons of

Canada, enacts as follows :— -

1. The Statutes of the Parliament of Canada, passed
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in the sessions held respectively in the thirty-first and
in the thirty-second and thirty-third, and in the thirty-
third years of the reign of Her Most Gracious Majesty,
and mentioned in the Schedunle to this Act, are and each
of them is hereby extended to, and shall have the
force and effect of law within the Province of British
Columbia, save and except in so far only as any pro-

vision of any such Statute may therein be declared to-

be applicable to one or more only of the Provinces
composing the Dominion at the time of the passing of
such Statute and mentioned therein.

2. In case any of the said Acts, or any edactment or
provision therein has force or effect in relation to one
of the Provinces composing the Dominion at the time
of its passing, in a sense peculiar to that Province, and
different from the sense in which it has force and
effect in relation to all the said Provinces as a whole,
such Aect, enactment or provision shall have force and
-effect within and in relstion to the Province of British
Columbia, in the last mentioned sense only.

3. Nothing in this Act shall be construed as a decla-
ration that any of the said Acts, or any part thereof had
not or has not or would not have without the passing
of this Act, force or effoct in and in relation to the Pro-
vince of British Columbia.

4. Nothing in this Act shall be construed to give a
retroactive effect fo any of the Acts hereby extended,
or to any enactment or provision therein, &0 asto make
any act done before it comes into force a crime or of-

¥
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fence if it would not be so without this Act,or to alter
the punishment for any crime or offence committed
before it comes into force, but such crime or offence
shall be tried, and all procedure respecting it, after the
said time, shall be had under the provisions of the said
Act.

5. The Sthpreme Court of British Columbia, and any
court to be hereafter constituted by the Legislature of
the said Province, and having the powers now exer-
cised by the said Court , shall have power to hear, try
and determine in dune course of law, all treasons, felo-
nies and indictable offences whatsoever mentioned in
any of the said Acts, which may be committed in any
part of the said Provinces,

8. Tn the absence of any penitentiary building, any
common gaol, or other place of confinement in the
Province of British Columbia, shall be held to be a
penitentiary for the confinement and reformation of
persons, male and female, lawfully convicted of crime
before the Courts of British Columbia, and sentenced to
confinement for a term of not less than two years; and
whenever any offender is punishable by imprisonment,
such imprisonment, whether it be for life or two years,
or for any longer term, shall be in any such common
gaol, or other place of confinement, according to the
Jjudgment of the Court.

7. So much of every law in force in the Province of
British Columbia, atthe time of the passing of this Act,
as is inconsistent with or repugnant to any of the en-
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actments or provisions of any Act of the Parliament of
Canada mentioned in the schedule to this Act, or makes
any provision for any matier provided for by any of
the said enactments or provisions, is hereby repealed ;
but this repeal shall not affect the past operation of
any such law, or the validity of anything already done,
or any right, title, obligation or liability already ac-

crued, or any penalty or forfeiture already incurred .

thereunder,

8. This Act éhall.f:ommence and take effect on, from
and after the first day of January next after the pass-
ing thereof.

———rr - -

SCHEDULE A.

ACTS OF THE PARLIAMENT OF CANADA REFERRED TO
IN THE FIRST SECTION OF THIS ACT.

Acts passed in the First Session, 31st Victoria, 1867,
1868. ‘

Chap. 14. An Actto protect the inhabitants of Canada
‘againgt lawless aggressions from sub-
Jjects of foreign countries at peace with
Her Majesty.

“ 15. An Act to prevent the unlawful training of
persons to the use of arms, and the prac-
tice of military evolutions, and to anthor-
ize Justices of the Peace to seize and de-
tain arms collected or kept for purposes
dangerous to the public peace:

i
1
]

. [ Tt

B
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«Chap. 69, An Act for thé better security of the Crown
and of the Government. (As amended
by 82-88 Vie. chap. 17.)

“ 70. An Act respecting riots and riotous assem-
blies.

“ 7L An Act respecting forgery, perjury, and in-
timidation in connection with the Provin-
cial Legislatures and their Acts.

“ 72 An Act respecting Accessories to and Abet-

. tors in indictable offences.

“ 78. An Act respecting the Police of Oanada.

“" 74 An Act respecting persons in custody
charged with high treason or felony.

“ 94, An Act respecting the Treaty between Her
Majesty and the United States of America
for the apprehension and surrender of

" certain offenders. (As amended by 33
Viec. chap. 25.) .

Acts passed im the Second Session, 82-88 Vietoria, 1869.

Chap. 17. An Act to remove doubts as to legislation in
Canada regarding offences mot wholly
committed within its limits.

“ 18. An Act respecting offences relating to the
coin.

“ 19, An Act respecting forgery.

“ 20. An Act respecting offences against the Per-
gon. (As amended by 86 Vic. chap. 50.)

« 21. An Act respecting Larceny and other simi-
lar offences. (As amended by 35 Vic
chaps 33 and 35.)

.
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Chap. 22. An Act respecting Malicious Injuries to

property. (As amended by 85 Vic. chap.
34)

23. An Act respecting Perjury. (As amended
by 83 Vie. chap. 26.) :

24. An Act for the better preservation of the
Peace in the vicinity of Public Works.
(As amended by 83 Vie. chap. 28.)

25. An Act respecting certain offences relative

- to Her Majesty's Army and Navy.

26. An Aect for the better protection of Her
Majesty’s Military and Naval Stores.

27. An Act respecting Cruelty to Animals. (As
amended by 33 Vic. chap. 29.)

28. An Act respecting Vagrants.

29. An Act respecting Procedure in Criminal
Cases, and other matters relating to Crim-
nal Law, (Asamended by 36 Vie. chaps.
3 and 51.)

30. An Act respecting the duties of Justices of
the Peace out of Sessions in relation to
persons charged with indictable offences.

31. An Act respecting the duties of Justices of
the Peace out of Sessions in relation to
Summary Convictions and Orders.

32. An Act respectingthe prompt and summary
administration of criminal justice in cer-
tain cases. [In applying this Act to
British Columbia, the expression * com-
petent magistrate ” shall be construed as
meaning any two Justices of the Peace
sitling together, as well as any function-
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ary or tribunal having the powers of two
Justices of the Peace, and the Jjurisdiction
shall be absolute without the consent of
the parties charged.]

Chap. 83. An Act regpecting the trial and punishment

of juvenile offendors. [In applying this
Act to British Columbia, the expression
“any two or more justices” shall be con-
strued as including any magistrate hav-
the powers of two Justices of the Peace.
This Act shall not apply to any offence
punishable by imprisonment for two
years and upwards, and it shall not he
necessary that the recognizance be trans-
mitted to any Clerk of the Peace,

Acts passed in the Third Session, 38rd Victo_m'a, 1870.

Chap. 25. -An Act to amend the Act respecting the

extradition of certain offenders to the
Tnited States of America.
26. An Act to amend the Act rcspectmg Per-

jury.

27. An Act to amend the Act respecting the

duties of Justices of the Peace out of
Sessions in relation to Summary Convic-
tions and Orders.

28. An Act to amend an Act for the better pre-
servation of the Peace in the wcmlty of
Puablic Works.

29. An Aect to amend an Act respectmg cruelty
to Animals, §
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Chap. 31. An Act forthe better protection of the Cloth-
ing and Property of Seamen in Her
Majesty’s Navy.,

Acts passed in the present Session, 87 Victom, 1874.

Any Act amending any of the Acts in this
Schedule.

38 VIC. CHAP. 89,

An Act fo amend the provisions of « An 4t to amend

the Criminal Law reluting to Violence, Threats and
Molestation

[dssented to 8tk April, 1875]

WHEREAS it is expedient to amend the provisions

ofthe Act of the thirty-fifth year of Her Majes-
ty’s reign, chapter thirty-one, entitled « An Aet to
amend the Crimimal Law relating to violence, threais and
molestation ;” Therefore Her'Majesty, by and with the
advice and consent of the Senate and House of Com-
mons of Canada, enacts as follows:.—

1. The first section of the Act of the thirty-fifth
year of Her Majesty’s Reign, chapter.thirty-one, entit-
led “ An Act to amend the Crimsnal Lo relating to vio-
lence, threats and molestation,” is hereby repealed, and
instead thereof it is enacted as follows, that is to say 1 —
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* Every person who does any of the following acts
with the view as hereinafter mentioned, that is to say,
who—

1, Uses violence to any other person, or to the pro-
perty of any other person ; or :

2. Threatens or intimidates any other person in
such manner as would justify a justice of the peace
(oncomplaint made to such justice) in binding over to
keep the peace the person so threatening or intimidat-
ing; or

3. Molests or obstructs any other person—

a. By persistently following him about from place to
place; or

b. By following him in or through any street or
road, with two or more persons, in a disorderly man-
ner; or

¢. By hiding or depriving him of, or hindering him
in the use of any tools, clothes o1 property owned or
used by him, with a view, in the case of any such act
as aforesaid, thereby to coerce such other person,—

1. Being a master, to dismiss or to cease to employ
any workman, or being a workman to quit any em-
ployment, or to return work before it is finished ; or

2. Being a master, not to offer, or being a workman,
not to accept, any employment or WOI‘k; or
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3. Being a master or workman, to belong or not to

belong to any temporary or permanent association or
combination ; or

4. Being a master or workman, to pay any fine or
penalty imposed by any temporary or permanent
association or combination ; or

5. Being a master, to alter the mode of carrying on

his business, or the number or description of any per-
sons employed by him, with & view to coerce such mas.
ter or other person ;—

Shall be lighle to imprisonment, for a term not ex-.

ceeding three months.

2. A prosecution shall not be maintainable against a
person for conspiracy to do any act, or to cause any act
to be done for the purposesof a trade combination, un-
less such act is an offence indictable by statute or is
punisheble under the provisions of this Act; norshall
any person, who is convicted upon any such prosecu-
tion, be liable to any greater punishment than is pro-

vided by such statute or by this Act for the act of

which he may have been convicted as aforesaid.

3. For the purposes of this Act, “ trade combination”

means any combination beiween masters or workmen
or other persons, for regulating or altering the rela-
tions between any persuns being masters or workmen,
or the conduct of any master or workman in or in re-
spect of his business or employment, or contract of

employment or service, and the word act™ includes.

a default, breach, or omission.
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38 VIC. CHAP. 40,

An Act to amend the Act intituled “ An Aot respecting
Larceny and other similar offences.”

[Assented to 8th April, . 1875.]

IIER MAJESTY, by and with the advice and con-
' sent of the Senate and House of Qommons of
Canada, enacts as follows :—

1. Section one hundred and eleven of the Act passed
in the Session held in the thirty-second and thirty-
third years of Her Majesty’s reign, and intituled “ dn

" Act respecting Larceny and other similar offences” is

hereby repealed, and the following substituted to be
read in lieu thereof: - .

“111. Whosoever without the consent of the owner
“thereof, takes, holds or keeps in his possession, or
“ collects, or conceals, or receives, or appropriates, or
“ purchases, or sells or causes or procures or assists to
“be taken possession of, or-colle(ied, ot concealed, or
“ received, or appropriated, or pulchased, or sold, any-
“ fimber, mast, spar, saw-logs or other description of
« lumber which is found adrift in any river, stream or
“lake, or cast ashore on the bank or beach of any
“ river, stream or lake ; or whosoever without the con-
“ gent of the owner thereof wholly or-partially defaces
" or adds, or canses or procures to be defaced or added,
“any mark or number on any such timber, mast, spar,
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“ saw-log or other description of lumber, or whoso-

“ever makes, or causes or procures to be made any
“false or counterfeit mark on any such timber, mast,
“ spar, saw-log or other description of lumber, or who-
“soever refuses io deliver up to the proper owner
“ thereof, or to the person in charge thereof on behalf
“of such owner, or authorized by such owner to

“receive the same, any such lumber, mast, spar, saw- -

“log, or other description of lumber, is guilty of a
“ misdemeanor, punishable in like manner as simple
“larceny; and in any prosecution, proceeding or trial,
“for any offence under this section a timber mark,
“ duly registered under the provisions of the Act passed
‘“in the thirty-third year of Her Majesty’s reign, in-
“tituled ‘. dn Act respecting the marking of timber, on
“any iimber, mast, spar, saw-log or other description
“of lumber, shall be zrime fucie evidence that the
“same is the property of the registered owner or
“ owners of such timber mark, and possession by any
“ such offender, or by others in his empioy, or on his
“behalf, of any such timber, masts, fpar, saw-log, or
“ other description of lumber so marked, shallin all
* cases throw upon the persen charged with any such
“offence the burden of proving that such timber, mast,
* spar, saw-log, or other description of lumber, came
“ lawfuily into his possession, or the possession of such
“ others in his employ or on his"behalfas aforesaid.” -

(2). « If any constable or peace officer has reasonable
“ cause to suspect that any timber, mast, spar, saw-
“log, or other description of lumber, belonging to any

“lumberman or owner of lumber, and bearing the
HH
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“ registered trademark of such lumberman or owner
“of Inmber, is kept or detained in any saw-mill, mill
“ yard, boom or raft without the knowledge or consent
+ of the owner,—it shall be lawful for such constable
“or peace officer to enter into or upon the same, and
“ search or examine, for the purpose of ascertaining
“whether such timber, mast, spar, saw-log, or other
“description of lumber is detained therein without
“ such knowlege and cousent.”

38 VIC. CITAD. 43,

An Act to amend the Act respocting”Procedate in
Criminal Cases and other matters nluuag to Crims-
inal Law

[Acented to 8ih Aprit, 1875

I l ER MAJESTY, by and w1th the advice and con-
gent of the Senate and House of Commone of
Canada, enacts as follows :—

1. Section mnety—elght of the Act passed in the Ses-
sion held in the 82nd and 33rd years of the reign of
Her Majesty, entitled “ An Act toramend the Aot res-
pecting Procedure in Crimifal Cases and other matters
relating to Criminal Law,” is hereby repealed and the
following substituted therefor :— :

«9§. Provided always that the Court before which
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: Zl;zr f)ﬁ':;llder .w'hose age at the time of his trial doos
o cl,:::d cte :;plmon of the Court, exceed sixteen years
e ed, whaether summarily or otherwise, of an :
‘ i?ce punishable by 1mprisonment,-may in’its diY
) :;2 ];):j,' sentence sut':h oﬂ'ender‘toimprisonn;ent in thse:
s B ormatory ]Efn.s.on (if any) in the Province in
wl lch such conviction takes Place; and such i
) prisonment shall in such cdse be snbstituted for i:}];n -
: E}};ﬁr;s:;me:l; in tlie Penitentiary or other place o(;‘
o puniShe:{) N g Ir;}:mh-th i O:iencller would otherwise
“be T any Act or law relating th
which shall be constrned sabject to thi g "el"eto’
“ Provided that in no case shall t cenbonns o
:Fhan two -years or more than five };'Se:;l’lts::;ntfnless
“ n such Reformatory Prison, and in erery case W‘Iient
the term of imprisonment is fixed by law to be mt?::

“than five years, then such impri
s uch im . .
“the Penitentiary.” prisonment-shall be in

38 VIC. CHAP. 4s.

An Act. to amend the Act for the more speedy trial, i
certain cases, of persons charged with Felonies ;.;1:1

o

T

[Asaemgd to 8h April)

IN ;mendmen!: of the Act cited in the title to thi
i k(:it, passgd in the Session held in the thirty-secor::
rty-third years of Her Majesty’s Reign ang

1

'
1
y
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chaptered thjrfy-ﬁve; Her Majesty, by and with the
advice and consent of the Senate and House of Com-
mons of Canada, enacts as follows :—

1. Any Judge, Junior Judge or Deputy Judgetrying
any person under the said Act, in the Province of On-
tario, may in his discretion reserve any question of law
arising on such trial, for the consideration of the Jus-
tices of one of Her Majesty’s Superior Courts of Com-
mon Law of the said Province, in the same manner
and to the same extent as may be done by the Court ot
General Sessions of the Peace under chapter one hun-
dred and twelve of the Consolidated Statutes for Up-
per Canada, and the said Jast named Act shall form and
be taken and read as part of the said Act, in the title to

this Act mentioned.

9. The powers conferred and imposed upon the
Jué e, to be exercised and performed under the Act
cited in the title to this Act, with and after the consent
of the person charged, may be exercised and perform-
ed, notwithstanding that the Court before which, but
for such consent, the said person would be triable for
the offence charged, or the Grand Jury thereof, may

then be in Session.

3. Tfone of two or more prisoners charged with the
said offence, demands a triabby Jury, and the other
or others consent to be tried by the Judge without »
Jury, the Judge in his discretion, may remand the sald
prisoners to gaol to await trial, in all respects as if the
Act cited in the title had not been passed.
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38 V1C. CHAP. 47.

An Act for the more speedy trial before Police and
Stipendiary Magistrates in the Province of Ontari of
persons charged with Felonies or Misdemeanors,

[Assented to 8th April, 1875.)

HER MAJESTY, by and with the advice and con-
sent of the Senate and House of Commons of
Canada, enacts as follows :—

1. In case any person is charged in Ontario before a
Police Magistrate or before a Stipendiary Magistrate
in any county, district or provisional county in Ontario,
with having committed any offence for which he may
be tried at a Court of General Sessions of the Peace, or
In case any person is committed to a gaol in the coun-
ty, district or provisional county under the warrant of
any Justice of the Peace for trial on a charge of being
guilty of any such offence, such person may with his
own consent he tried before such Magistrate, and m ay,
if found guilty, be sentenced by the Magistrate to the
same punishment as he would have been Hable to if
he had been tried before the Court of General Sessions.

2. The ‘proceedings upon and su?sequent to such
trial shall be, as nearly as may be, the sameas upon a
trial under the Act of the Parliament of Carfida passed
in the Session held in the thirty.second and thirty-
third years of Her Majesty’s reign, intituled “An Ao
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respecting the prompt and Summary Administration oy
Crimiinal Justice tn certain cases.”

3. Every conviction under this Act shall nave the
same effect as a conviction upon indictment for the
same offence wonld have had, save that no conviction
under this Act shall be attended with forfeiture be-
yond the penalty (if any) imposed in the case.

4. Every person who obtains a certificate of dismis-
sal or is convicted under this Act, shall be released
from all further or other criminal proceedings for the
Bame cause.

5. No conviction, sentence or proceeding under this
Act shali be quashed for want of form; and no war-
rant of commitment upon a convietion shall be held
void by reason of any defect therein if it be therein
alleged that the offender has been convicted, and there
be a good and valid com‘icti:orll to sustain the same.

6. 1f any person has, under this Act, or under the
said Act passed in the session held in the thirty-second
and thirty-third years of Her Majesty’s reign, chaptered
thirty-two, or under any other Act giving such elec- -
tion,.been asked to elect whether he should be tried
by the Magistrate or before a jury, and has electeq to
be tried before a jury, then in such case such election
15 stated ix the warrant of committal for trial or upon
the depositions, the Sheriff or the County Judge, or
Junior o1 Deputy Judge, shall not be required to tal.ze-
the proce’.s;ings directed by the Act passed in thesaid
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Session, and chaptered thirty-five, entitled “ An Aet
Jor the move speedy trial in cerfain cases of persons
charged, with Felonies and Misdemeanors in the Provinces
of Ontario and Quebec; and in all such cages it shall be
the duty of the commiiting Magistrate to state in the
warrant the fact of such election having been made.

7. If the Magistrate is of opinion from any circum-
stances appearing in the case that the charge cannot
be properly disposed of before him, he may at any
time before the person charged has made his defence
decide not to adjndicate summarily thereon, and may
thercupon deal with the same as if this Act had not
heen passed, and in such case such prisoner may be
afterwards tried summarily by his own consent at the
County Judge's Criminal Court.

38 VIC. CHAP. 48.

An Act torepeal certain provisions of an Act of the
Legislature of Nova Scotia, respecting petty offences,
trespasses and assaults. '

[Assented {o 8th Apri 1875.)

WT HEREAS the sectiaps hereinafter mentioned, of

chapter one hundred and forty-seven of the
Revised Statutes of Nova Scotia, third series, intituled
“ Of petty offences, trespasses and asscults” contain pro-
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visions which are inconsistent with the Acts of the
Parliament of Canada, passed in the session held in
thethirty-second and thirty-third years of Her Majesty’s
reign, respecting the criminal law, or have become un-
necessary and inconvenient since the passing of the
sald Acts: Therefore Her Majesty, by and with the
advice and consent of the Senate and House of Com-
mons of Canada, enacts as follows:—

1. The first ten sections of the first Act mentioned
in the preamble of this Act, are hereby repealed :

~ Provided that the express repeal of the said secfions

by this Act shall not be construed as declaring that
the said sections were, or were not virtually rejroaled
by the passing of the Acts mentioned in the preamhie
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