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J., appears to have regarded a witness as adverse,” sim-
ply because he made & statement conbrary to what he was
called to prove. :

The first part of the clause seems to have always been
the law. It was decided in Ewer v. Ambrose, 3 B. & C.
746, that if a witness called to prove a fact prove the con-
trary, his credit could not be impeached by general evid-
ence, but, in R. v. Buall, 8 C. & P. 745, that the party is at
liberty to make out his case by other and contradictory
evidence. The portion of the clause allowing a party to
prove that his witness made at any timea different account
of the same transaction seems to be mew law, by the said
case of B, v. Ball, ubi supra. See R.v. Liitle, 15 Cox,
319,

235, Upon any trial, a witness may be croes-examined as to pre-
vious statements made by bim m writing, or reduced to writing, rela
tive (o the subject matier of the case, without such wriling being
ghown to him ; but if it is intended to contradict the witness by the
writing, luis attention must, before guch contradictory proof can be
given, be called to those parts of the writing which are to be used for
the purpose of so contradicting him and the judge at any time dur~
ing the trial may require the production of the writing lor his inspec-
tion, and he may thereupon make such use of it for the purposes of
the trin] as he thinks fit: Provided, that a deposition of the witness,
purporting to have been taken before & justice on the investigation of
the cliarge, and to be signed by tlie witness and the justice, returned
to and produced from the custody of the proper officer, shall be pres
sumed primd facie 1o have been signed by the witness,.—32-33 V., ¢,
29, 5. 64, 40 V. ¢, 26, 5. 5.

The words “upon any trial” mean “upon any trial
in any criminal case.” This enactment Is sec. 5 of 28
V., c. 18, of the Imperial statutes, an Act for amending
the law of evidence and practice on eriminal trials : upon
which sce 2 Taglor, Ev., pars. 1301, 1302, 1303 ; 3 Russ,
550. The general rule was that, when a contradictory
statement alleged to have been made by the witness was
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contained in a letter or other writing, the crosg-examining
party should produce the document as his evidence, and
have it read, in order to base any questions to the witness
upon it, The above clanse abrogates this rule, under which
was excluded one of the best tests by which the memory
and integrity of 2 witness can be tried, 2 Taylor, Ev.,, par,
1301, Before the abrogation of the rule, the witness could
not be asked whether he did or did not state a particular
faet before the magistrate, without first allowing him to
read, or have read to him, his deposition.—R, v. Edwards,
8 C. & P.26. And it was irregular to question a witness
as to the contents of a former declaration, affidavit, letter
or any writing made or written by him, or taken in writing
as his declaration or deposition, without first having the said
writing read.—The Queen’s case, 2 Brod. & B, 288. The
prosecution cannot use or refer to the depositions without
putting them in. — . v. Muller, 10 Cox, 43.

But if the. former declarations of the witness were not
in writing, but merely by parol, he maybe cross-examined
on the subject of if, and if he deny it, another witness may
be“called to prove it, if it be a matter relevant to the issue;
if not relevant to the issue, the witness’s answer is econclu-
sive.—2 Taylor Ev., par. 1295,

236, If a witness, upon cross-examination a8 to a former state-
ment wade by him, relative to the subject matter of the cace, and
jnconsistent with Lis present testimony, does not distinetly admit that
he did make such statement, proof may be given that be did in fact
muke it ; but before such proof can be given, the circumstances of
the supposed statement, sufficient to designate the particular occasion
ghall be mentioned to the witness, and he shall be asked whether or
not he did make such statement,—32-38 V., . 29, 5. 69,

This. enactment is teken from s. 4 of the 28 V., ¢,
18 of the Imperial statutes.

Formerly there was some difference of opinion as to
whether in such a case, proof might be given that the
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witness had made the statement denied by him, Tt must
_be cbserved that the clause applies only to a statement
relative to the subject matter of the case. Ifit is not
relative to the subject mutter of the case, the angwer given
by the witness must be taken as conclusive. It seems
that questions respecting the motives, interest or conduct
of the witness, as connected with the canse or with either
of the parties, are rclevant guoad this enactment, thongh
Coleridge, J., in R, v. Lee, 2 Lewin, 154, held that if a
witness denies that he has tampered with the other
witnesses, evidence to contradiet him cannot be received.
This case was before the statufe, and does not specially
apply to a former statement made by a witness. As
to tha last part of the clause, it is based on a principle
always rceeived under the rules of evidence. It was held
in The Queen's case, 2 Brod. & B. 3811, that where a wit-
ness for a prosecution has been examined in chief, the
defendant cannot afterwards give evidence of any declara-
tion by such witness, or of acts done by him, to procure
persons corruptly to give evidence in support of the prose-
cution, unless he has previously cross-examined such
witness as to such declarations or acts,

VARIANCES—RECORDS,

237, Whenever, in the indictment whereon a trial is pending
before any court of criminal jurisdiction in Canuds, any variunce
appears between any matier in writingor in print produced in evidence,
and the recital or setting forth thereof, such conrt may caunse the
indictment to be forthwith amended insuch particular of particulars, by
some ollicer of the court, and after such amendment the trial shall
proceed in the same mannper in all respects, both with regard to the
liability of witnesses to be indicted for perjury, and otherwise, as if no
such variance had appeared.—32-33 F,, ¢, 29, 5 T0.

This enactment is taken from the 11-12 'V, ¢, 46, s,
4 of the Imperial statutes.
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At common law, any variance between an instrament
as alleged in the indictment and the instrument itself as
produced in evidence was fatal.—R. v. Powell, 2 East, P.
C. 976 ; see post, remarks ynder the next section.

In a case of libel, there was no allegation in the indict-
ment, that the article complained of had been circulated in
the district of Montreal, where the offence wag laid: Held,
that au amendment to cure that defect conld not be
allowed—R. v. Hickson, 3 I, N, 139,

238, Whenever, on the trial of an indictment for any felony or
misdemesanor, any variance appears between the statement in such
indictment and the evidence offered in proof thereof, in nameas, dates,
places or other matters or circumstances therein mentioned, not mate-
rial {0 the merits of the case, and by the mis-statement whereof the
*peracn on trial cannot be prejudiced in his defence on such merits, the
conrt hefore which the trial iz pending may order such indictinent to .
be amended ‘according to the proof, by some officer of the court or
other person—both in that part of the indictment where the variance
ocours,ang in every other partof the indictment which it may become
necessary to amend on such terms as to postponing the trial to be had
before the same or another jury as such court thinksreasonable ; and
if the trial i3 postponed the court may respite ‘th erecognizances of the
prosecutor ‘and witnesses, and ‘of the defendant aud his sureties, if
any, in which case they shall res;)ectwe]y pe bound to attend at the
timeand place to which the trial is postponed, without entering into
new recognizances, &nd &s if such time and place had been mentioned
in the recognizances respited, ss those at which they were respectively
bound to appear.—32-33 ¥, ¢. 29, 8. 71. o

239, After any such amendment the trial ehall proceed, whenever
the same is proceeded with, in the same manner and with the same
consequences, both with respect to the liability of witnesses to be
indicted for perjury and in all other respects, ag if no such variance .
hiad oceurred. —32-33 V., ¢. 28, 5. 72,

240, Inauch cuse the order for the amendment shall be indorsed
on the record ; and all other rolls and proceedings connected there-
with shall be amended accordingly by the proper officer and filed with
1he indictmen t, among the proper records of the court.—32-33 v, e
29, s 78
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241, When any such trisl is had before a second jury, the Crown
and the defendant respectively shall be entitled to the same challenges
as they were entitled to with respect to the first jury.—32-33 V., e. 29,
&, 74, :

242, Bvery verdict and judgment given after the making of any
such amendment shall he of the same force and effect in all respeets
a9 if the indictment had originally been in the same form in which it
is after such amendment bas been made,.—82-33 7., ¢. 29, s, 75.

243, If it becomes necessary to draw up a formal record in auny
caze in which an amendment has been made as aforesaid, such
record shall be drawn up in theform in which the indigtment remained
aiter the amendinent was made, without faking any notice of the fact
of such amendment having been made.—32-33 V., ¢. 29, 5. 76..

These clauses are taken from the 14-15 V., ¢, 100, of the
Imperial statutes (Lord Campbell’s act), in relation to
which G'reaves remarks : —

“ This is one of the most important sections in the act,
and, if the power given by it be properly exercised, will
tend very materially to the hetter administration of erim-
inal justice. Formerly, if any variance oecurred between
any allegation in an indictment, and the evidence adduced
in support of it, the prisoner was entitled te be acquitted,
This led to much inconvenience. It -caused the multipli-
cation of counts, varying the statement in as many ways as
it wag possible to conceive the evidence eould support, and
therchy greatly increased the expense of the prosecution, It
sometimes led to the entire escape of heinous offenders, for it
happened in some cases that the grand jury wore discharged
befors the acquittal took place ; and though such acquittal
in many cases would not have operated as a bar to another
indictment, yet the prosecutor chose rather to submit to
the first defeat, than to prefer another indictment at a
subsequent assiZes; and eved in-some cases an acquittal
took place under such circumstances that the prisoner was

enabled successfully to plead it in bar to another indiet-
p .
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ment. Thus in Sheen’s case, 2 C. & P. 634, where the
prisoner had been indicted for the murder of Charles
William Beadle, and acquitted on the ground that the
name of the deceased could not be proved, to a subsequent
indictment, which charged him with the murder ol Charles
William, he pleaded the former acquittal, and that the
deceased was as well known by the name mentioned in
the one indictment as by the name mentioned in the other,
and so the jury found, This case clearly shows that the
preferring a mew bill was not in all cases sufficient to
prevent a failure of justice in consequence of a variance;
and many like cases have occurred. _

« The provigions as to the amendment of variances in
¢riminal cases have been gradually extended. The first
statute, which introduced the pm{'er of amendment, was
the 9 Geo. IV., c. 15, which empowered any judge at nist
prius, or any eourt of oyer and terminer and general gaol,
delivery to amend any variance, in cases of misdemeanor;
between any matter ¢n writing or in print, and the recital
thersof on the'fecord.  After this statute had been in opera~
tion for the full peried of twenty years, and ng injurious
consequences had been found to arise from it, the 11-13
V., c. 46, 5. 4, empowered any court of oyer and terminer
and general gaol delivery to amend any variance, in any
offence whatever, between any matter in writing or in
print, and the recital thereof on the record. And the
provisions of this act were exiended to the sessions, as
far as they are applicable o offences within their juris-
diction, by the 12.13 V., ¢. 45, 8. 10,

“ As these enactments only applied to variances between
matters in writing and the record, a very numerous class
of variances was left unprovided for, and the first clanse in
this act was intended to apply to all such variances, As
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this section originally stood, immediately after the words
‘ persons whatsoever therein named or described,” followed
the general words ‘or any variance between such state-
ment and the evidence offered in proof in any other matter
or thing whatsoever” These words were objected to as
being too general, and struck out on that ground in the
House of Lords. The words ‘orin the name or deseription
of any matter or thing therein hamed or deseribed’ were
then inserted in the Lords, A doubt subsequently arose
whether, in case any property were deseribed as belonging to
certain persons, and it turned out to belong to more or lesy
in number than the persons named, an amend ment could be
made as the clause®then stood; in other words, whether
the clause warranted an amendment in the number of
owners of property ; andto avoid this difficulty, the words
‘or in the ownership of any property therein named or
described’ were inserted, The striking out of the general
words is much to be regretted, as cases preecisely within
the same mischief as those provided for will very probably
oceur; .

“As the clause now stands, it is-limited te the par-
ticular variances therein enumerated, and, not only so, but-
it is so cautiously framed, that whilst on the one hand it is
so worded as to prevent the escape of offenders by reason
of variances not material to the merits of the case, so on the
other it does not permit eny amendment to he made
whereby the defentlant may be prejudiced in his defence
upon such merifs. In every case, therefore, where a
variance occurs, the court will have to consider the follow-
ing questions : 1st, whether the variance be in one of the
matters specified in the section ; 2ndly, whether it be ¢ not
material to the merits of the case ;’ and lastly, if it appear
not material to the merits of the case, whether the defendant

7 .
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may be prejudiced by the amendment ‘in his defence on
such merits,’ S

“The terms ‘merits of the case,” as applied to all
ordinary criminal cases, obviously mean the substantial
truth and justice of the case with reference to the guilt or
innogence of the prisomer. When we say that a prisoner
has been acquitted upon the merits, we mean that the jury
have heard and considered 2ll the evidence with reference
to the question of the guilt or innocence of the prisoner of
the crime charged, and have acquitted him on the ground
that the charge was not proved. It would be a perversion
of language to apply such an expression to a case where
the prisoner was acquitted on the ground of a trifling
variance or a technical quibble,

“It may be well to observe that a matter may well
constitute some part of the merits of a case, and yet a
variance as to the name or description of such matter may
not be material to the merits of-the case. Thus, upon the
trial of an indictment for stealiﬁg an animal, the proof of

¢ . the animal stolen constitutes a, ‘part of the merits of the

case, and yet the descrlptlen of it, 39 & éwe instead of &
lamb, may not be in the least degree material to the
merits of the case as above explained.

“ 1t is to be carefully noticed, also, that an amendment
is only prohibited where the defendant may be prejudiced
in his defence upon the merits, not in his defence simply-
Indeed, wherever any variance oceurs which makes an
amendment necessary, it may be truly said that the
defendant may be prejediced in his defence by making it,
for if the amendment be not made the defendant would be
entitled to be acquitted. The prejudice, therefore, to the
defendant, which is to prevent an amendment, i§ properly
confined to a prejudice in his defence upon the merits,
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which plainly means a substantial, and not a formal or
technical defence to the charge made against him.

*“ The clause applies in terms to six classes:

“]. The name of any county, riding, division, city,
borough, town corporate, parish, township, or place, men.
tioned or described in the indictment.

“1I. The name or description of any person or persons,
or body politic or corporate, stated t¢ be the owner or
owners of any property which forms the subject of any
offence charged in the indictment,

“III. The name or description of any person or persons,
body politic or eorporate, alleged to be injured or damaged,
or intended to be injured or damaged, by the commission of
the offence charged in the indictment.

“IV. The christian name or surname, or both christian
name and surname, or other description of any person or
persons named or deseribed in the indictment.”

“¥, The name or description of any matter or thing
whatsoever, named or described in the indictment,”

(By the interpretation clause of ths Procedure Act, the
term ‘indictment’ includes inquisition, information, pre-
gentment, plea, replication, and other pleading, as well as
a nisi prius record, consequently the power of amendment
extends o all.)

“ With regard to the cases in which an amendment
ought to be made or refused, ag the questions whether the
variance he material to the merits of the case, and whether
the defendant may be prejudiced in his defence on the
merits by making an amendment, are questions which must
necessarily deperd on the particular charge and partienlar
circumstances of each case, it is impossible to lay down
any general rule by which the court may be guided in all



PROCEDURE ACT. 923

cases ; indeed it is very possible that the very same iden-
tical variance, which ought unquestionably to be amended
in one case, ought just’ps clearly not to be amended in
another, as it may so happen that the amendment in the
ane case could not possibly prejudice the prisoner in his

‘defence on the merits, but in the other might materially

prejudice the prisoner in such defence.

“(ases may easily be put where no-doubt canexist that
the variance is not material to the merits, and that the
defendant eannot be prejudiced by an amendment in his
defence” on the merits, For instance, a man steals a
sheep in the night out of a field, being ignorant at the
time of the mame of the owner of the sheep ; in such a
case it is very difficult to coneeive that the name of the
owner can be material to the merits, or that the defen-
dant can be prejudiced in his defence by the name of the
owner heing amended according to the proof, 8o also if &
man were to shoot into a crowd and wound or kill an indi-
vidual, the mame of such individual could hardly by pos-
sibility be material. In each’ case, however, the court

- must form its own judgment wpon a consideration of the

whole facta of the case, and the manner in which the
variance is brought under its notics; and it may not-un-
frequently be material to see whether any such question
has been raised before the committing magistrate ; for if the
case has proceeded before the sitting magistrate without
any such question being raised, that may afford some
ground at least for conclading that the defendant did not
consider the point material o his defence, and that it is
not entitled to be so considered upon the trial,

“ Before determining npon making an amendment, the
court should receive all the evidence applicable to the
particular point, otherwise it might happen that that which
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appeared to be a variance upon the evidence at one stage
of the trial, might afterwards be shewn to be no variance
by the evidence at a later. period of the trial; and if the
court were to amend onthe evidencs, at the earlier period,
it would be obliged to direct an acjuittal upon the evidence
at the subsequent period, for the elause gives no power fo
amend the same identical particular more than once.

“ Again, in order to ascertain whether the prisoner may
be prejudiced in his defence by the amendment, the court
ought to look, not only to the facts in evidence on the
part of the prosectition at the time when the amendment
is applied for, but also to the defence alroady set up, or
intended to be set up; for which purpose it may, perhaps,
in some cases be necessary to examine s witness or two on
behalf of the defendant. It must be remembered that the
question is one entirely for the court, and that the court
must decide it itself; and, generally speaking, where this
is the case, the court will not determine the guestion
before it on the evidence on one side, but will permit the
other side immediately to introduce any evidence that may
bear upon the question, so that the whole facts relating
to the particular question may be before the court at once.

“ Thus—to mention an analogqus ease—where the
plaintiff proposed to put in evidence an aceount signed by
the defendant, and the defendant proposed to. exclude the
account, on the ground that it had been delivered to the
plaintiff, an attorney, in his character of attorney for the
defendant, Erle, J., held that the defendant was entitled
immediately to puat in & letter, and call a witness to prove
that the account was so delivered, though the plaintiff's .
ease was not closed.—Oleave v. Jones, Hereford Summer
Asszes, 1851, Tt must be noticed, also, that the power
to amend clearly does not extend to altering the charge in
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the indictment from- one offence to another offence. For
instance, an indictment for ‘forging’” eould not be altered
into an iadictmment for ‘attering,’ nor an indictment for
“stealing’ intoan indictment for *obtaining by false pre-
tences.’ ' '

“Equally clear i3 it that the amendment ought not to be
made so as to apply to a different transaction, Every
offence, however simple it may be, consists of a number of
particulars ; it must have time, and place, and its compo-
nent parts, all of which together constitute one individual
transaction. Now the real meaning of the elause is that,
provided you keep to the same identical transaction, you
may amend any such error as is mentioned in the clause as
to one or more of the particulars included in such trang-
action.  For instance, a burglary is charged in the houge .
of James Jones, in the parish of Winkill, and stealing the
goods of John Jeffs. The evidence shows that a burglary
was committed in every respect as alleged, except that the
goods were the property of James Joffs, . There an amend.
ment would clearly beright. Butsuppose, instead of such
a gage, it was.proposed to prove a burglary at another time,
at another place in another man’s houss, and the stealing
of other goods ; this clearly would not be a case for smend.
ment. The proper mode to consider the question is this
the grand jury have had evidence of one iransaction, upon
which they found the bill; the case before the petty jury
ought to be confined to the same transaction, but if it is,
it may turn out that; either through insufficient investi-
gation or otherwise, the grand jury have been in error ag
to some particular gr other, and upon the trial the error iy
discovered. Now this is just the case to which the clauge
applies. A civil case may afford an apt illustration,
The plaintiffs declared on a promissory note for £250, made
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by the defendant, dated the 9th of November, 1838, pay-
able to the plaintiffs, or their order, on demand; the
defendant pleaded that he did not make the note ; the
plaintiffs proved on the trial a jeint and several promissory
note for £250, made by the defendant and his wife, dated
the 6th of November, payable twelve months after date,
with interest, There was no proof of the existence of any
other note. Althongh it was objected that there wag a mate-
rial variance in the substantial parts of the note, the date, the
parties, and the period of its duration, it was held that the
declaration was properly amended, so as to make it cor-
respond with the note preduced; for it was a mere mis.
description, and it was just the case in which the Legisla-
ture intended that the discretionary power of amendient
should be exercised,—Beckeft v, Dutton, T M. £ W. 157,
The amendment was made under the 3 & 4 Wm. IV, c.
42 sec. 23, ' :
“The following appear to be the sort of variances
which are amendable. In an indictment for bigamy, a
woman described as a ‘widow’ who is proved to be
uonmarvied.—R, v. Deeley, 1 Moo. C. C. 303; or as
‘Ann Gooding,” where the register described her ag
‘Barah Ann Gooding:' RE. v. Gooeding, C. & M. 297.
In an indictment for night poaching deseribing a wood
as ‘The Old Walk,’ its real name heing *'The Long
Wallk.—R. v. Qwen, 1 Moo, . C. 118. In an indiet-
ment for stealing ‘a cow,” which was ‘a heifer; Cooke’s
case, 1 Leach, 105; ‘a sheep,” which turned out to be ‘s
jamb.—H. v, Loom, 1 Moo, €. C. 160; or ‘ewe’—2R. v.
Puddifoot, 1 Moo, C. C. 247; *‘a filly,’ which was a-
‘mare:’ R. v, Jones, 2 Russ, 364; ‘a spade,” which
turned out to be the iron part, without any handle.—£, v,
Stiles, 2 Russ. 316, So in an indictment for a nuisance,
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by not repairing, or by obstrneting a highway the termini
of the highway, might be amended. So where an indict-
ment alleges a burglary, or house-breaking, in the pariéh
of 8t. Peter, in the county of W., and it appears that only
part of the parish is situated in sych county, the indiet-

ent may be amended.—ZX&. v. Brookes, C. & M, 543 ;
R. v. Jackson, 2 Russ. 49,76,

“ Such are some of the instances in which amendments
would clearly be right, but it i3 easy to suggest other
cases in which an amendment ought not to be made.
Suppose, on the trial of an indictment for stealing a
sheep, evidence were given of stealing a cow, or wice
versd, or on an indictment for stealing geese, it wete
proposed to prove stealing fowls’; these are cases in which
no amendment ought to be made; it iz impossible to
conceive that the grand jury can have made such a
mistake, and the offence, though in law the same, and
liable to the same punishment, is obviously as different
as if it were different in law, and liable to a different-
punishment, -

“ Many desisions have been rendered by the courts in
oivil cases as to the Thstances in which amendments ought
to be mads, and some of the principles laid down in those
decisions may fofm a useful guide in questions arising
ynder this clause, and they are, therefore, here introduced.

“It has been well laid down by a great judge, that the.
fairest test of whether a defendant can be prejudiced by
an amendment is this: ‘Supposing the defendant comes
with evidence that would enable him to meet the case as
¥ stands on the record nvnamended, would the same enable
him to meet it as amended:’ per Rolfe, B., Cooke v.
Strafford, 13 M, & W, 379. If, whatever would be
available as a defence under the indictment, agit originally
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stood, would be equally so after the alteration was made,
and any evidence the defendant might have would be
equally applicable to the indictment in the one form as in
the other, the amendment would not be one by which the
defendant could be prejudiced in his defence, or in a
metter material to the merits, —Gurford v. Builey, 3 M. &
@. 781. If the transaction is not altered by the amend-
ment, but remains precisely the same, the amendment
ought to be allowed.—Cooke v, Stratford, 13 M, & W.
379. Dut if the amendment would substitute a different
transaction from that alleged, it ought wnot to be made:
Perry v. Watts, 3 M, & G. 775; Brashier v, Jackson, 6
M. & W. 549; and the court will look at all the
circumstaneces of the case to ascertain whether the trans-
action would be changed hy the amendment. If the
amendment would render it necessary to plead o different
plea, the amendment onght not to be made.—Perry v,
Watts, 3 M, & (. T75; Broashier v. Juckson, 6 M. & W,
549,

“ Tt was laid down in two cases of perjury, which were
tried some years ago, that amendments in eriminal cases
ought to be made sparingly under the 9 Geo. IV. c. 15;
R. v. Cooke, T O. & P.559; R.v, Hewins, 9. C. & P. 786,
These cases occurred at a time when amendments in eri-
minal cases were looked upon with great disfavor; but
the opinion of the Legislature, evidenced by the 11-12'V,,
c. 46, s, 4, the 12-13 V,, ¢. 45, see. 10, and the present
statute, clearly is in favor of amendments being made in
all cases where the amendment i3 not material to the
merits, and the prisoner is not prejudiced by it. In civil
suits, the 9 Geo, IV, ¢. 15, and the 34 Wm, IV, ¢ 42,
sec, 23, being remedial acts, have always received a liber-
gl construction; Smith v, Brandram, 2 M. & G. 244;
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Bmith v. Knoweldon, 2 M. & G. 561; Suinsbury v.
Matthews, 4 M. & W, 343 ; and it has been held, that the
fact of an action being a harsh and oppressive proceeding
on the part of a landlord, who was teking advantage of o
forfeiture in order to get possession of property on which
the defendant had laid out a large sum of meney, was not
a consideration which ought to inflience a judge against
allowing en amendment ; for if the amendment did not
prejudice the defendant in his defemce it ought to be .
allowed.—Doe d. Marriott v. Edwards, 5 B. & A. 1065,

“In fact the Legislature has carefully specified the
questions to be considered previous to making an. amend-
ment ; these are, 1st, whether the variance be material to
the menrits of the case ; and, 2ndly, whether the defendant
may be prejudiced by the amendmen{ in his defence on
such merits. These are plain and simple guestions, and
form a certain guide for the determination of each case ;
and if the courts, as they certainly ought, will only deter
mine each case with reference to these questions alone, °
there can be little doubt that therp will bs an uniformity
in the decisions upon this elause. But if, contrary to the
plain intention of the Legislature, any court shall, on the
ground of any supposed hardship or otherwise, refuse to
make an amendment of a variance not material to the
merits, and whereby the defence will not be prejudiced in
hiz defence on the merits, uncertainty of decisions will
necessarily arise, and the beneficial effect of this clause be
much diminished. The courts, in considering the propriety
of making an amendment, should ever remember that the
great object of the statute ig to cause every cuse o be deter.
mPhed according to the very right and justice of the case
upon the merits,

“The amendment must be made in the course of the trial,
KKK
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and certainly before the jury give their verdict, because
the trial is to proeeed and the jury are to give their opinion
upon the amended record: per Alderson, B, Brashier v.
Jackson, 6 M. & W, 549. It would be better, indeed, in
all cases to make it immediately before any further evid-
ence is given, and where the amendment is ordered in the
conrse of the case for the prosecution, it eertainly should
be made before the defence begins, for it is to the amended
record that the defence is to be made,

~ «Tt may be observed, that as the power to amend is
vested entirely in the discretion of the courts, a case can-
not be regerved under the 11-12 V., e, 78 (establishing
the court of crown cases regerved), as to the propriety of
making an amendment, as that statute only authorizes the
reservation of ‘a question of law.’ If, however, a case
should arise in which the question was, whether the court
had jurisdiction to make a particular amendment—in
other words, whether a particulur amendment fell within
the term of the statute, there the court might reserve a case
for the opinion of the judges as to that point, as that
would clearly be a mere question of law.’— Lord Campbell's
Aets, by Greaves, p. 2. ~

The English statute is not exactly in the same terms as
ours ; it reads thus ; .

“ From and after the coming of this act into operation,
whenever on the trial of any indictment for any felony or
misdemeancr there shall appear to be any variance hetween
the statement in such indictment and the eviderice offered
in proof thereof, in the name of any county, riding,
division, ¢ity, borough, town, corporute parish, township
or place mentioned oy deseribed in any such indictment,
or in the name or description of any person or persons,
or body politic or corporate, therein st:cted or alleged to be
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the owner or owners of any property, real or personal,
which shall form the subject of any offence charged therein,
o7 in the name or description of any person or persons,
body politic or corporate, therein stated or alleged to be
injured or damaged, or intended to be injured or
damaged by the commission of such offence, or in the
Christian name or swrname, or both Christion name and
surname, or other description whatsoever of any person
or persons whomsoever therein named or deseribed, or in
the name or description of any matter or thing what-
soever ;he'reiw, named or described, or in the ownership
of any property named or described thereim, it shall and
may be lawful for the court before which the trial shall be
had, if it shall consider such variance not materizl to tha
merits of the case, and that the defendant cannot be pre-
judiced thereby on his defence on such merits, to order
such indictment to be amended according to the proof by
some officer of the court or other person. ”

It will be seen that all the words above eited in ¢¢alics
are replaced in our statutg by the words, “4n names, dates,
places, or other matters or ecircumsiances therein men-
tloned,” which cover all the subjects mentioned in the
English statute, and have, besides, a more extensive
meaning, '

In the English statute, the words “if it shall consider
such variance not material to the merits of the cage ™ show
clearly that there it is the variamce which must be not
material, whilst in our, statwte it is the names, dates,
plages, or other matters or circumstances which must be
not material to the merits of the. case.

Another difference between the two statutes consists in
that, in the Imperial Act, as interpreted by Greawes,and it -
must be remembered that he framed it, it is the amend-
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ment by which the defendant must not be prejudiced,
whilst, in our statute, it is the misstatement which must
not prejudice the defendant in his defence on the merits,
This certainly seems an error in our statute. The misstate-
ment, as long as it Temains, can prejudice the prosecutor,
not the defendant, whilst the amending of that misstate-
ment is what the legislator did not intend te allow, when
the defendant conld suffer from such an amendment-in his
defence on the merits—See 3 Russ. 821; and Greaves
remarks, ante, on the English Statute,

Greaves MSS note.—* In my Preface to Lord Camphell’s
Acts, Tadverted to the great discussion and great difficulty
encountered in ohtaining the limited power of amendment
there mentioned ; it was this that led to the specification
of the particulars in which amendments might be made,
and to the rejection of general words at the end, by which
it was intended that every other variance should be amen-
dable if the defendant could not be prejudiced thereby in
his defonce on the merits, The alteration in the Canada
Act, from particulars to generalities, is perfectly right.
But the other altérations are muck to be tegretted. In
the original clause it is the parignce which must be not
material ; as I read the new clauses it is the matter or
circumstance that must be not material, It seems that
the words “not material ” must refer to the immediately
preceding words, and cannot refer to « varignce,” by correct
grammatical construction, and the subsequent words “ the
misstatement of which” make this perfeetly clear; for
there cannot be a misstatement (in the indictment) of a
variance. Fatal variances only occur where the matter,
which the evidence negatives or fails to prove, is material,
and therefore very serions guestions may arise as to the
power to amend.
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* The words “ the defendant cannot be prejudiced thereby
(by the amendment) in his defence on such merits” are
the very pith of the clauss in the original. But, asis
extremely well pointed out at p. 332 (Vol. 2, of lst edition
of Taschereau’s Crim. Acts,) it is pot the defendant, bat the
prosecutor, who is prejudiced by & misstatement, ubi supra, -

Another -objection to, the new elause is that by the
griginal act, the court may smend “if it shall consider '
sueh variance not material,” ete.; whereas the new clause
omits this altogether, and makes; the question turn upon
the very words of the ¢lause ; and the insertion of “ may "
afterwards before “order” is by np means equivalent or
& substitution for the omitted words; but is only a
change of the word, from before to after * not; material,” ete,

Section 242 is an enactment ez majori cauleld, and
gsection 243 is intended to prevent any question being
raised by writ of error ag to- any amendment that might
be made ; Lord Campbell's acts, by Greaves, page 10; 1
Taylor, Bu., per. 205 ; but, whilst in- England, the pro-
vigion re-enpeted in our section 243 applies t6” all amend-
ments made under the ack, including those made in virtug
of the enactment reproduoed in section ¥43 of our Proce-
dure Act (see ante,) it is clear that the substitution of the
words “as aforesaid ™ in the said section 243 of our act for
the words “undet the provisions of this act” in the
English corresponding clause, has the effect to render the
enactment not applicalde to amendments made under the
said section 133 of our Provedure Act, and that in the case
of guch an amendment having been made, it must so
appear, if a formal record has to be drawn up. The same
may, perhaps, be said of any amendment under seo-
tion 237,
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Greaves, in 3 Russ, 324, has the following remarks on
the English statute:—

“Tt has been well laid down by a very learned judge
(Byles, J., in R. v. Welton, 9 Cox, 297,) that a statute like
the 14-15 V., ¢. 100, should have a wide construction, and
should not be interpreted in favor of technical strictness,
and there are very strong reasons why a liberal construe-
tion should be made on such a statute. If a prisoner is
acquitted on the ground of a variance, he may be again
more corrcetly indicted, and wherever this course is
adopted, the effect of an acquittal on such a variance is to
put both the prosecutor and prisoner to additional tronble
and expense, And in case where no fresh indictment is
preferred, the result is that the costs of the prosecution are
thrown away, and an offender, possibly a very notorious
one, escapes the punishment he deserves. In every case
where an acquittal takes place in consequence of a
variance, the court may order a fresh indictment to be pre-
ferred, and the prisoner to be detained in prison or
admitted to bail till it is tried, and it may be well for the
court, where a variance occurs, to consider whether the
prisoner might not fairly be presented with the option
either of having the amendment made or of being indicted
anew in a better form,” '

WHEEN THE AMENDMENT MUST BE MADE,

[

It had been laid down in R. v. Rymes, 3 C. & K, 326,
that an amendment should not he allowed after the counsel
for the defence has addressed the jury, but this case is now
no authority, and an amendment may be allowed after the
prisoner’s counsel has addressed the jury.—E. v. Fullarion,
6 Cox, 194,
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But it must be made before verdiet.—R. v, Frost, Dears.
474 ; R. v, Larkin, Dears. 365 ; R. v. Olwver, 13 Cox, 588,

“ Upon full consideration,” says Greaves, 3 Russ. 329,
“it seems that the verdict is the dividing line, Any
one familiar with criminal trials must have met with
cases where varidnces have not been discovered until
just before the verdict is given, and the only limit to the
time for amendment is in the words ‘on the trial’ and the
trial is clearly continuing until the verdict, # the power to
amend is given * whenever on the trial’ there shall appear
to be any variance, _

« Before making an amendment the court should receive
all the evidence bearing upon the point; and as this is a
question to be determined by the court, but is not to be -
left to the jury, the evidence bearing upon it which may
be in the possession of the prisonsr, may be interposed
when the point arises in the course of the case for
the prosecution, and this is much the best course, as
the court is ‘thereby emabled to dispose of the point at
once ; indeed, it is now settled that in all cases, whether
civil or criminal, whets a question is to be decided by the
court, the proper course is for the judge to receive the
evidence on both sides at once, and then.to determine the
question.” ' ) -

: DECISIONS ON THE STATUTE.

“The clause gives no power to amend the same identical
particular more than once, and the court will not amend an
amendment,—, v. Barnes, L. B, 1 O, C. 45.

And when an indictmént is amended at the trial, the
conrt of crown cases reserved cannot consider it as it
originally stood, but only in its amended form.—E&. v.
Pritchard, L. & O, 34 ; B, v. Webster, L, & C. T7.

Under this statute, an amendment in the name of the
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owner of stolen property, by substituting a different owner
than the one alleged, may be made at the trial—R. v,
Vinoent, 2 Den. 464 ; R. v, Senecal, 8 L. C. J. 287. Hea
Cornwall v. R. 33 U, €. Q. B. 106, and R. v. Jackson,
19 U, ¢ C. P 280,

In B. v. Welton, 3 Cox, 297, the prisoner was charged
with throwing Annie Welton info the water with intent to
murder her; there being no proof of the name of the child,
it was held, by Byles, J., that the indictment might be
amended by striking out “ Annie Welton ” and inserting
‘a certain female child whose name is to the jurors
unknown,”

An indictment alleged that a footway led from & turn-
pike-road into the town of Gravesend, but the highway was
& carringe way from the turnpike-rcad to the top of
Orme House Hill, and from thence to Gravesend it was a
footway, and the nuisance alleged was between the top of
Orme House Hill and Gravesend ; it was held that the
Indictment might be amended by substituting a description
of a footway running from Orme House Hill to Gravesend
as this appeared to be the very sort df ease for whieh the

© statute provides.—R. v. Sturge, 3 E. & B. 784.

Where an indietment for perjury alleged that the erime
was committed on a trial for ‘burning a barn, and it was
proved that the actual charge was one of firing a stack of
barley, it was held that the words staek of barley might be
inserted instead of barn.—R. v. Neville, 6 Cox, 69.

Where the indictment stated that the prisoner had
committed perjury, at the hearing of a summons before
the magistrates, charging & woman with being *drunk”
whereas the saummons wag really for being “drunk and
disorderly,” the court held that it had power, under this
statute, to amend the indietment by adding the words “ and
disorderly.””—R. v. Tymms, 11 Cox, 645, .
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Tr an indictment for perjury, perjury was alleged to have
been committed at a petty sessions of the peace, at Tiverton,
in the county of Devon, before John Lane snd Samuel Garth,
then respectively being justices of the peace assigned to
keep the peace im and for the said cownty, and aecting in
and for the borough of Tiverton, in the said ecunty, Is
appeared by the proof that these gentlemen were justiees
for the barough of Tiverton only, and were not justiees fox
the county. Blackburn, J., allowed to amend the indict-
ment by striking out the words, the said county, so as to
make the averment be, « justioss assigned to keep the peace
in and for, and acting in and for the borough of Tiverton,
_ in the said county.” The court of criminal appeal held

that the judge bad power 8o to amend.—&, v. Wastern, 11
Coz, 93.

The seeretary of a friendly society, of which A, B. and '
others were the trustees, was charged with embezzling
money belonging to the society. In the indietment, the
property was-laid as of “A, B.-and others,” without alleg-
ing that théy were frustees of the seciaty ; Held, that the
indictment might be amended by adding the wards, © trug,
tees of.”~~R. v. Marks, 10 Cox, 367; see R v, Séndoel, 8

L0 J, 287, :

The description of an act of parliament, in. an jndictment
may be amended by the court ¢f eriminal appeal.—R. v,
Westley, Bell, C. C. 193,

In an indictment for larceny of property belonging to 8
banking company, the property was laid to be in the
manager pf the bank ; the banking business was carried op
by a joini-stock banking company, and there were mote

_'than twenty partners or shareholders. The judge amended
~ the indictment by stating the property to he in * W, {one
of the partners} and others:” Held, that this amend-
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ment was right.—R. v, Pritchard, L. & C. 34, 8 Coz,.
461,

But an amendment chauging the offence charged to
another offence should not be allowed. . Where the pris-
oner was indicted fora statutable felonious forgery, but the
evidence only. sustained a forgery at common law, the
prosecutor was not allowed to amend the indictment by
striking out the word “feloniously,” and thus convert a
charge of felony into one of mmdemaanor —E. v. Wright,
2 F & F 320,

So upon an indictment for having carnal knowledge of
a girl between ten and twelve years of age, it appsaring hy
the proof that she was under ten, Maule, J., held that the
indictment could not be amended : R, v. Shott, 3 ¢ & K.
206. The offence as charged in this case was a misdemea-
nor; the offence as proved, and as desired to be substi-
tuted by amendment, was a felony, and a felony cannot,
by amendment, be substituted for a misdemeanor ; or vice
versd.—3ee R, v. Wright, 2 F. & F. 320.

The words “felonious” or *feloniously,” if omitted,
can never be allowed to be inserted : 1 Russ. 935, note a
by Greaves. An amendment altering the nature or quality
of the offence charged cannot be allowed,

When an indictment against two bankrupts alleged that
they embezzled a part of their personal estate to the value
of £10—to wit, cerfain bank-notes and certain moneys,
and it rather seemed that the money converted was foreign
money, it was held that “ moneys” meant English moneyd,
and the court refused to amend the indictment.—R. v.
Davison, T Cox, 158, But Greaves is of opinion that the
case seems to be one in which an amendment clearly might
have been made.—3 Russ, 327,

An indictment alleged that the prisoner pretended that
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he had served a certain order of affiliation on J, Bell; but
the evidence was, that the prisoner had said that he had
left the order with the Iandlady at the Chesterfield Arms,
where Bell lodged, he being out; it was held that this
variance was not amendable under the English statute, as
it was not & variance in the name or deseription of any
matter or thing named or deseribed in the indictment.—ZE,
v. Bailey, 6 Cox, 29, But in Canada it seems that such
8 variance would be amendable, being covered by the
more general terms of the statute.

A woman charged with the murder of her husband was
described as “ A., wife of J. O, late 0fvsseeses,” the judge
.ordered this to be amended by stricking out the word
“ wife,” and ingerting the word « widow,”—R. v, Orchard,
8 C. & P, 565,

Where in an indictment for false pretences, the words
“ with intent to defrand” are omitted, the indictment is
bad, and cannot be amended under this statute : per Lush,
J., B. v. Jawmes, 12 Cox, 127,

An indictrient. oharged the prisoner with stealing nine-
teen shillings and sixpence.” At the trial, it was objected
by the prisoner’s counsel that there was no case, for the
evidence showed that if the prisoner was guilty of stealing
anything, it was of stealing a sovereign., Thereupon the
court amended the indietment by striking out the words
ninsteen shillings and sixpence,” and iunserting in lisu
thereof “one sovereign.” The jury found the prisoner
guilty of stealing a sovereign. Held, by the court of
criurinal appeal, that the court had power to amend under
the 14-15 V., ¢, 100, see. 1.—R, v. Guindle, 12 Cox, 248,
" The words * with intent to defraud ” allowed to ba
atruek out of an indigtment. The “ merits of the case™
in the above sec, 238 means the justice of the case as regards

1
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the guilt or innocence of the prisoner, and “his defence
on the merits” means g substantial, and not a formal or
technical defect.—R. v. Cronin, 86 U. €. Q. B. 342.

If an indictment for libel contalns merely a general
allegation that the newgpaper in which it appeared cireu-
lated in the district of Montreal, an amendment for the
purpose of alleging publication in that District of the spe-
cial article complained of is mot allowable,—R. v. Hick-
son, 8 L. N, 139,

244, In msking up the record of any conviction or aequittal on
any indictment, it shall be sufficient to copy the indictinent with the
plea pleaded thereto, without any formal caption or heading ; and the
statement of the arraignment and the proceedinga subsequent thereto
shall be entered of record in the same manuer as before the passing
of thia Act, subject to any such alterations in the forms of such entyy
as are, from time to time, prescribed by any rule or rules of the sup-
erior éourts of criminal jurisdiction respectively, which rules shall
also apply to such inferior courts of eriminal jurisdiction asare therein
designated.—32-33 V., e. 29, 4. T1.

There is no statutory enactment, jn England, corres-
ponding to this one, and there the caption hfm yet to be
entered of record immediately before the indictment, when
the record has te be made up in form.

The record of judieial proceedings in eriminal cases is
elways, in the first instance, taken down by the clerk of
the court in the way of short entries made upon his docket,
or of indorsements wpon papers filed and the like. - When
he has to make the extended record, or record proper, resort
1s bad to these docket entries, to the documents filed, and
to the several indorsements upon them, which serve as
memorande for him, The record, formally made up, is the
history or narration of the proceedings in the case, stat-
Ing :

1st. The court before which the 1ndxctment was found,
and where and when holden,
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2ndly,  The grand jurors- by whom it was found.
3rdly. The time and plage where it was found, and that
the indictment was found wnder oath, |
{ These three particulars form the owp%fwﬂ )
4thly, The indictment.
. 5thly."The appearance or bringing in of the defendant
fnto court.
" 6thly. The arraignment,

7thly. The plea, :

8thly. The joinder in issue, or similiter,

9thly. The award of the jury process.

16thly, The verdict,

- 1ithly. The allocutws, or asking of the defendant why
gentence should not be passed on him,

12thly. The sentence.

It is probably now only when a writ- of error is issued or
to prove awtrefois acquit or autrefolds convict (section 146,
amte,) that it will be necessary to draw up a formal record,
a8 sections 230 and 231 (see anie) of the Procedure Act
take away the uecessity of so doing in the other cases
where it could havé been*wanted,

The necessity of a formal caption or heading to a made-
up record is taken away by section 244,

The caption of the indictment is no part of the indivt—
ment itself, but only the style or preamble thereto, the
formal history of the proceedings before the grand jury.—
2 Hale, 165; 1 Starkie, Cr. PL 233 ; 2 Hawkins, 349; 1
Chit. 3265 Archbold, 37 ; 1 Bishop, Cr, Proc, 655.

The form of the caption is as follows:

Pominion of Canada.} In the Court of Queen's Bench,
Province of Quebee. Crown Sida.
~ Distriet of Quebec,—Be it remembered, that at a term
of the Court of Queen's Bench, crown side, holden at the
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city of Quebee, in and for the said distriet of Qnebee, on
the vvvveeres day of ......... (the first day of the term,) in
the year of our Lord ......... upon the oath of findert the
names of the grand jurors) good and lawful men of the
geid district, now here sworn and charged tg inquire for
our Sovereign Lady the Queen, and for the body of the
said district, it is presented in the manner following, that
Is to say: (this ends the caption. )

Then the record continues to recite the indietment, ote.,
as follows, and by sec, 244 of the Procedure Act, may
commence here :

Districet of Quebee.—{The Jurors for our Lady the Queen,
upon their oath present,) that John Jones, on the fifth day
of June, in the year of our Lord one thousand eight hundred
and seventy, feloniously, wilfully and of his malice afore-
thought, did kill and murder one Patrick Ray, against the
peace of our Lady the Queen, her crown and dignity;
whereupon the sheriff of the aforesaid district is com-
manded, that he omit not for any liberty in his bailiwick,
but that he take the seid John Jones, if he may be found
. in his bailiwick, and him safely keep to answer to the
felony and murder whereof he stands indicted. And after-
wartds, to wit, at the same term of the said Court of Queen's
Bench, before the said Conrt of Queen’s Bench, on the said
......... day of ......... , inthe said year of our Lord ......... :
here cometh the said Jehn Jones under the custody of
William Brown, Esquire, sheriff of the district aforesaid
(in whose custody in the gaol of the district aforesaid, for
the cause aforesaid, he had been before committed), being
brought to the bar here in his proper person by the said
sheriff, to whom he is here also committed. And he, the
said John Jones, forthwith boing demanded concerning the
premises in the said indictment above specified aud charged
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upon him, how he will acquit himself thereof; saith that
he is not guilty thereof, and therefore he puts himself upon
the country. And the honorable George Irvine, attorney
general of our said Lady the Queen, who prosecutes for our
said Lady the Queen in this behalf, doth thelike, There-
fore let a jury thereupon immediately come before the said
court of free and lawful men of the said district of Quebee,
by whom the truth of the matter may be the better known,
and who are not of kin %o the said John Jones, to recog=
nize upon their oath whether the sgid John Jones be guilty
of the felony in the indictment above specified or not
guilty ; because, as well, the said George Irvine, who prose-
cutes for our gaid Lady the Queen in this behalf,.as the
gaid John Jones have put themselves upon the said jury,
And the jurors of the said jury, by the sheriff for this
purpose impannelled and returned—to wit (naming the
twelve )—being called, come, who to spesk the truth of and
concerning the premises being chosen, tried and sworn,
upon their oath, say that the said John Jones-is guilty of
the felony aforesaid, on him above charged, in manner and
form aforesaid as by the said indietment is above supposed
against him. And thereupon it is forthwith demanded of
the said John Jones, if he hath or knoweth anything to say
why the said eourt here ought not, upon the premises and
verdict aforesaid to proceed to judgment against him ; who
nothing further saith, unless as he has before said. Where-
upon, all and singular the premises being seen and fully
understood by the said court here, it is considered and
adjudged by the said court here that the said John Jones be
taken to the common gaol of the seid distriet of Quebee, from
whence he came, and that he be taken from thence to the
place of execution, on Friday, the......... day of.........next
-ensuing, and there be hanged by the neck until he be dead;
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and the court orders and directs the said execution to be
done on the said John Jones in the manner provided by
law, _

If the defendant against whom an indictment has been
found, happen to be present in court, or in the custody of
the court, he may at once be arraigned upon the indictment
without previous process.—1 Chaf, 338 ; Arohbold, 78.

Then the record, whea made up, 1nstead of the words
“ whereupon the sheriff of the aforesaid district is com-
manded,” ete., ag in the above form, must read * Where-
upon, to wit, on the said ......... day of ......... at the
same term of the said Court of Queen’s Bench, befors the
said Court of Queen’s Bench here eometh the said John
Jones under the custody of William Brown, Esquire,
sheriff of the district aforesaid (in whose custody, in the
gaol of the distriet aforesaid, he stood before committed),” ete.

In the report of the case of Mansell v. R., Dears. &
B. 375, may be seen a lengthy form of a record with all the
proceedings on the challenges of jurors; also in K. v. Fox,
10 Cox, 502; Whelan v. R., 28 U, C. Q. B. 2; Holloway
v. R., 2 Den. 287; and 4 Blackstone, Appendia,

Two important and essential formalities must be remem-
bered in making up a record, 1st. Every adjournment of
the court must appear ; and, 2nd, at each sitting of the court
g0 adjourned, & special entry must appear of the presence
of the defendant,

In the case of Whelan v. R, cited supra, it was heldin
Upper Canada, that if, notw1thatandmg gec. 244 of the
Procedure Act (sec. 52, ch. 99, Con, Stat. Can.), a formal
caption is prefixed to the indictment, this caption may be
rejected, if it proves defective.

In R.v. Ayleit, 6 A. & E. 247, and R. v, Marsh, & A.
& E. 236, it was held that it is not necessary to name the
grand jurors in the caption.
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»
FORMAL DEFECTY CURED AFTER VERDICT.

245. No judgment upon ady indictiment for any felony or misde
meanor, whether after verdict or outlawry, or hy confession, default
or otherwise, shall be stayed or reversed for want of the averment of

" any matter wnnecessary to be proved,—nor for the omission of the
words “as appears by the record,” or of the words ¢ with force and
arms,” or of the words * against the pence,” nor for the ineertion of
the words “ against the form of the statute,” instesd of the wordg
“ gmaina the form of the statiites,” or vice versd, or the omission of such
words orwords of like imporf,—nor because any person mentioned in
the indictment is designated by a name of office or other descriptive
appellation, instead of his proper name, nor for want of or any imper-
Jeetion in the addition of any defendant or olher person,—norfor omit-
ting to state the time at which the offence was committed in ARy case
where time is not of the essence of the offence, nor for stating the
time imperfectly, nor for stating the offence to have been committed
on 2 day subsequent ta the finding of the indictment or exhibiting the
information, or on an impossible day, or on a day that never happened
—nor for want of the statement of the value or price of any matler or
thing, or the amount of damage, injury or spoil, in any case where
such value, price, damage, infury or spoil, is not of the essence of the
affence—nor for the want of a proper or perfect venue, where the
court appears by the indictmént to have had juriadiction over the
oﬁ'euce.—-32 33 7.,e.29,478

This clavse is taken from the 7 Geo. IV. ¢. 64, 5. 20
of the Imperial Statutes ; the words given in italice are not
in the Linperial Act,

See Heymann v. R., 12 Coz, 383and R. v. nght 14
Cox, 31 as to a,lder by verdict and what defects are cured
by verdiet.

Verdict will nnly cure defective statements. An absolute
and total omission in_ the indictment is not cured by ver-
dict.— £, v. Bradlough, 14 Cox, 68.

No amendment allowed after verdict.—R. v. OZwa*r, 13
Cowx, 588, _

Tn an indictment for perjury, alleged to have been com-
mitted in a certain cause, “ wherein one Adrien Girardin,

LLL
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“ of the Township of Kingsey, in the distiict of Arthabaska,
¢ trader, and Thomas Ling, of the same place, farmer, was
“ defendant.” The omission of the words wus plaintyf in
the description of the plaintiff held fatal, and conviction
quashed.—R, v. Ling, 5 Q. L, B, 35%; 2 L, N, 410,

In an indictment for obstrueting an officer of excise under
2738 V., ¢. 3; Held—that the omission in the indictment of
the averment that at the time of the obstruction the officer
wes acting in the discharge of his duty under the authority
of the gaid statute was not a defect of substance, but a for-
mal error, which was cured by the verdict.—Spelman v.
R,13 L C. J. 154,

The defendant was indicted in the District of Beauhar-
nois for perjury commitied in the District of Montreal, but
there was no averment in the indictment that he bad heen
apprehended or that he was in custedy in the District of
Beauharnois at the time of finding the indictment,—Ileld
bad, even after verdict.-—R, v. Lynch, 20 L. C.J. 187; 7
R. L. 553 .

A defect such as the omission of the word © company "
in an indictment for embezzling money from the Grand
Trunk Railway Company of Canada, is cured by verdiet.
— R, v. Foreman, 1 L. O. L. J. T0.

Deflect in an indictment cured after verdict.—R, v,
Stansfield, 8 L. N, 123; also in R. v. Stroulger, 16
Coz, 85,

An indictment too vague and too general in its language
ig not cured by verdict.— White v. R., 13 Cox 318,

246G, Julgment, after verdict npon an indiclmont for any felony
or misdemocanor, shall not be stayed or reversed for want ofa sémilifer,

“—mor by reason that the jury procesa has bheen awarded to a wrong
officer, upon an insufficlent suggestion,—nor fur any misnomer or

mirdescription of the officer returning such process, or of any of the
jurors—nor becsuse any persor has served upon the jury who was.
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not returned as a juror by the sheriff or other officer; and where the
offence charged is an offence created by any statute, or subjected to a
greater degree of punishment by any statute, the indictment shall,
after verdiet, be held sufficient, if ik describes the offence in the words
of the statute cresting the offenee, or prescribing the punishment,
although they are digjunciively stated or appear to include more than
‘one gffence, br otherwise,—32-33 V., c. 29, 5, 79.

This clause is taken from 7 Geo, IV. ¢. 64, sec, 21 of
the Imperial Statutes, except the words given in walics,

Under it,. the first defect cured by verdiet is the want
of a similiter. The similiter iy the joinder in issue, con~
tained, in the record (see, ante, under section 244 for form
of a record) in these words: “ And........, who prosecutes
for our said Lady the Quéen in this behalf, doth the like.”

The second defect cured by verdict under this clause
is the wrongful award of the jury process upon an insuf-
ficient suggestion. The jury process is usually directed
to the sheriff, but if one of the parties represent that
the sheriff is interested, or of kin to one of the parties, or
in any way disqualified to act in the case (ses Archbold,
153, for grounds, against sheriff, of challenge to the array),
an entry of this suggestion is made on the back of the
indictment first, and then on the record, when it is mada
up formally ; and then the jury process is awarded to the
coroner, if not disqualified, and if disqualified, then to two
elisors named by the court, and sworn, in which last case
the return is final, and no challenge to the array is
allowed ; Jervis, covoners,” 54; 1 Chit, 514; Wharton,
- Law Lewicon, Verbo “elisors;” Awrchbold, 154. By the
above clause, these formalities cannot be guestioned or
investigated after verdiet, and no mignomer or misdescrip-
tion of the officer returning the process or of any of the
jurors can invalidate the verdiet.—Ses 8. 247, post,

This clause says thirdly that no motion in arrest of
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judgment or writ of error will avail on the ground that
any person has served upon the jury who was not returned
as a jur or by the sheriff or other officer.—See Dovey v.
Hobson, 2 Marsh, 154

The fourth and most tmportant part of this section of
the Procedure Act conmsists in the words: “ And where
the offence charged is an offence created by any statule,
or subjected to u greater degroe of punishment by any
statute, the indictment shall, after verdict, be held suffi- ’
cient, if it describes the offence in the words of
the statute creating the offence, or prescribing the
punishment, although they be disjunctively stated or
appear to include more than one offence, o7 otherwise.”

What is the meaning of these two last words “or other-
wise,” iy not clear. * Although they be disjunctively
stated ” means ° although the words be disjunctively
stated »” ¢ as unlawfully or maliciously 7 instead of ‘* vn-
lawfully and maliciously.”

The words «or appear to include more than one offence”
are not new law : see K. v; Ferguson, 1 Dears, 427 ; E.v.
Heywood, L. & C. 451 ; Archbold, 69 ; and, remarks under
section 105, p, 715, ente; also R. v. Davies, 5 Cow, 328.

The words “subjected to a greater degree of punish-
ment” mean greater than it was at common law, as for
instanes, in & 33 of ¢. 162, p- 197, ante.

The following decisions on the interpretation of the
part of this clause rendering valid, after vevdict, Indict-
ments describing the offence in the words of the statute
creating it, or subjecting it to a greater degree of punish-
ment, may be usefully inserted here,

In R. v. Larkin, Degrs, 365, it was held that if an
indictment charging a felonious receiving of stolen goods,
does uot aver that the prisoner knew the goods to have



PROCEDURE ACT. 949

been so stolen, it is defective, and the defeet is not cured
by verdict,

An indietment under 14-15 V., ¢. 100, s. 49, for pro-
curing the defilement of & girl by false pretences, false
representations or other frandulent means, did not set
out or allége what were the.false pretences, false repre-
gentations or other fraudulent means. The defendant
having been found guilty, brought & writ of error on this
" ground, and the conviction was quashed. —Howard v. R.,
10 Cox, 4. . _ _

In R. v. Warshaner, 1. Moo. C. C. 466, an indictment
for baving unlawfully in possession five florins, was held
sufficient after verdict, though not showing what florins
were, and their value, it being a foreign c¢oin, as the
indictment described the offence in the words of the statute
creating it,

After verdict, defective averments in the second count
of an indictment are cured by reference to sufficient aver-
ments in the frst count,—R. v. Waverfon, 2 Den, 340,

If, before 8, 112 of the Procedure Act, in an iudictment
for-obtaining property by false pretences, itdid not appear
who was the owner of the property sc alleged to have
been unlawfully obtained, the defect was not eured by
verdict, and notwithstanding the above clause 246 of the
Procedure Act, in such a case, & conviction, upon a writ
of errar, would have been quashed..—R. v. Bullock, Dears,
853 ; Sill v. R. Deurs. 132; R.v. Murtin, 8 4. & E,
481, | '

In R. v. Bowen, 13 Q. B. 790, the indictment was for
obtaining by false pretences, and did not contain the word
“ knowingly ” with “ unlawfully ” but .the court held the
conviction good after verdict, as the indictment was in the
words of the statute. —See Hamilton v. R, 9 Q. B. 271.
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But an indictment for felony mnst always allege that
the act which forms the subject matter of the indictment
was done feloniously ; if an indictment for feluny does not
contain the word “feloniously,” it is bad, though in the
words of the statute creating the offence, and is not cared
by verdict.-—R. v, Gray, L & ', 365,

If an indictment under gec. 83 of the Larceny Act, ¢. 164,
p. 444, ante, alleges the goods to have been “unlawfully
obtained, taken, aud carried away, and that the receiver °
knew them to have been unlawfully obtained ” instead of
“ yulawfully obtained by false prefences” the indictment
is bud and not cured by verdict. See K. v, Wilson, 2 Moo.
. € 62, '

An indictment under the same section charged that de-
fendant  unlawfully did receive goods which had been un-
Tawfully, and knowingly, and frandulently obtained by false
pretenices with intent to defrand, as in this count before
mentioned,” but omitting to sot out what the particular
false pretences were. Held, that the objection, if af
auy time valid, was cured by the verdict of guilty.—K&. v.
Goldsmith, 12 Cox, 479,

Would an indictment for obtaining property by false
pretences, not setting out the false pretences, be good after
verdict ? o

In R. v. Goldsmith, 12 Cox, 483, Chicf Justice Bovill
said: “I am not aware whether the question hag
been raised after verdiet since the passing of the Statute of
7.8 Geo. IV,, ¢, 64.7 (sec. 246 of our Procedure Act.) -

Section 278, post, enacts that the forms given -will
be sufficient, and the form given for obtaining by false pre-
tences does not state what are the false pretences, It is,
however, doubtful notwithstanding the form given with the
Procedure Act, if, before verdict, such an indictment woald
e sulficient, if not alleglng what are the false pretences.
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But, after verdict, it wounld seem to be sufficient, both
at common law, and under section 246 of the Procedure
Act, by the remarks of the judges in R. v. Goldsmith, 12
Cowm, 432 R. v. Wathinson, 12 Cox, 271 ; and Heymann
v. R, 12 Coxz, 383. Howard v. R.,, 10 Cox, 54, cited ante,
is on another statute. '

In R v. Corr, 26 L. C, J, 81, the court quashed the in-
digtment on the ground of the omission therein of the
- words # feloniously, wilfully, and of his malice afore-
thought,” though the form given in the schedule of the
Frocedure Act for the offence created by the clause under
which the prisoner was indicted has not these words,

In R, v. Deery, 26 L. C. J. 129, the jury found the
prisoner guilty on the following count of the indictment,
under sec. 10, c. 20, 32-33 Vie. (s, 8, ¢. 162, p, 147, anie).
“ And the jurors aforcsaid, on their oath aforesaid, do
further present that the said Cornelins Deery, on the day
and year aforesaid, one Alfred Baignet {eloniously and
unlawfully did wound, with intent thereby then to commit
murder.” o

The prisoner moved to atay the judgment, “because the
seid second count of the said indictment is illegal, null and
void, and does not disclose any offence, inasmuch as the -
erime theren charged is not allsged to have been commit-
ted with the malice gforethought of the said Cornelius
Deery.” Upon a reserved case, the Court of Queen’s Bench
heid that, under sec. 246 of the Procedure Aect, the count
of the indictment objected to was sufficient after verdict.

There seems to be anothar possible objection to the said
indictment. Is it sufficient in an indictment, under tha
gaid section 10, of c. 20, 32-33 V., (s. 8. ¢. 162p. 147, ante,)
for wounding with intent to marder, toaver simply « with
intent to commit murder ” generally without naming the
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person intended by the prisoner, or if his name is not
known, alleging “a person to the jurors unknown ¢’

Chief Justice Jervis, in R. v, Lallement, 6 Cox 204, suid
that, after verdiot, he had no doubt that *with intent to
commit murder” would be sufficient, being th: words of
the statute, but doubted if such an indictment could not
be successtully demurred to,

And Greawves, 1 Russ. 1003, note g, and 1004 noteh,
says that it I8 questionable whether such an 1nd1ctment ig
sufficient, even after verdict, relying on R. v. Martin, 8
A, & E. 481, to say that in many cases itis not suffi-
clent, even after verdiet, to follow the words of the sta-
tute. Against this opinion, the case of R. v. Ryan, 2
M. & Rob. 213, can be cited, where an indictreent alleging
% with intent to commit murder ” generally was prepared,
under the express direction of the gourt, and the prisoner
tried and convieted,

Then, the forms of indictment given in Avrchbold, under
sec. 11, 24-25 V,, e. 100, and the following sections, all
contain a count, averring * with intent to commit mur-
der.” The question seems unsettled so far, and it will
be prudent, in all such mdmtments to avoid such & count
as much as possible.

In R. v. Carr, 26 L, (. J, 61, the indictment was in
the following terms;

*“The jurors for our Lady the Queen, upon their ocath,
present that John Carr, on the twentieth day of June, in
the year of our Lord one thousand eight hundred and
seventy—one, in the parish of St, Colomb de Sillery, in the
district of Quebee, did felonicusly wound Lawrence Byrue,
with intent then and there to murder the said Lawrence
Byrne, against the form of the statute in such case made
and provided, and against the peace of cur Lady the Qusen,
her crown and dignity.”
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The prisoner, having been found guilty, moved in arrest
of judgment, for that it is not alleged and charged against
the said John Carr, in and by the said indictment, that
he the said John Caxr did wound the said Lawrence
Byrne, of the malics aforethought of him the said John
Carr. _ - S
The presiding judge having reserved the case, the Court
of Queen’s Bench held that the indictment was defective,
on the ground taken by the prisoner, and that the defeet was
not cured by verdict. -

There is this difference between this last case and R. v.
Deery, cited ante. In R, v, Deery, the indictment averred
“ with intent to commit murder” generally, and was in the
express words of the statute, whilst in R, v. Carr the aver
ment of the intent was not *“to commit murder,” in the
words of the statute, but “ with intent to murder the said
Lawrence Byrne.” - To “commit murder” means to com-
mit the erime known in law as ¢ of malice aforethought to
kill and murder,” whilst on an indictment charging that
the defendant murdered, without saying * of malice afore-
thought,” the defendant can only be convicted of man-
slaughter.—1 Fast, P. C. 345, 346. 8o in an indictment
for burglary, if the indictment avers that the defendant
did feloniously and burglariously bresk and enter .........
with intent to commit murder, it is sufficient ; whilst if the
averment as to the intent refers to any person in particular,
it must state “with intent feloniously, and of his malice
aforethought, to kill and murder the said J. N.” See 2
Bishop, Cr. Proe. 82, 145. ) '

It is true that in these two cases of Deery and Carr, ‘the
objection was that the indictment did not charge *felo-
niously and of his ialice aforethought did wound ;” but if
the indietment in Carr’s case had averred “ feloniously did



954 PROCEDURE ACT.

wound with intent then aud there feloniously and of his
malice aforethought to murder,” it would certainly not have
been open to the ohjection taken ; and the forms given in
Awrchbold are * feloniously and unlawfully did wound with
intent to commit murder,” whilst if the parson the prisoner
intended to murder is known, the form is feloniously and
unlawfully did wound with intent, thereby then feloniously,
wilfully and of his malice aforethought, the said J, N. to
kill and wurder.”

There is a difference between an indictment which is bad
for charging an act which as laid is ne erine, and an indiet-
ment which is bad for charging a crime defectively, The
latter may he aided by verdict, the former cannot.—R. v.
Waters, 1 Den., 358, See also, anfe, remarks under section
143 of the Procedure Act,

When an indictment is quashed or judgment upon it
arrested for insufficiency or illegality thereof, the court will
order that a new indictment be preferred against the pris-
oner, and may detain the prisouer in custody therefor.—1
Bishop, Cr. Proced. 739 ; 2 Hale, 237 ; 2 Hawkins, 514 ;
R. v. Turner, 1 Moo. . . 239,—See (Greaves note in 3
Russ, 321 ; ante, under sec, 238-243.

In R. v. Vandercomb, 2 Leach’ 708, the jury, by the

direction of the ecourt, aequitted the prisoners, as the charge
a9 laid against them had not been proved ; hut as it result.
ed from the evidence adduced that another offence had been
committed by the prisoners, and as the grand jury were
not discharged, the prisoners were detained in custody, in
order to have another indietment preferred against them.
‘ "In R. v. Semple, 1 Leach, 420, the court quashed the
indictment, upon motion of the prisoner, upon the ground
of informality, but ordered the prisomer to be detained
till the next session. See, also, 1 Chit. 304.
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So, upon a demurrer, if - the defendant succeeds, he only
obtains a little delay, for the judgment is that the indict-
ment be quashed, and the defendant will be detained
in custody until another accusation has been preferred
against him, except, of course, where the demurrer has
established that the defendant has not committed any legal
offence whatsoever, in which case he will be altogether
discharged from custody.—1 Chit. 442. '

In R. v. Gilchrist, 2 Leach, 657, the prisoner was found
guilty of forgery, but, upon motion in arrest of judgment,
the court held that the indictment, being repugnant and
defective, the prisoner should be discharged from it; but
that as the objection went only to the form of the indict.
mient, and not to the merits of the case, the prigoner should
be remonded to prison until the end of the session, to afford
the prosecutor an opportunity, if he thought fit, of prefer-
ing avother and better indictment against him. See, also,
R. v. Pelfryman, 2 Leach, 563,

In Archbold, page 166, it is said: TUpon the delivery
of the verdiet, if the defendant be thereby acquitted on the
merits, he is forever free and discharged from that accusa-
tion, and is entitled to be immediately set at liberty, unless
there be some other legal ground for his detention.  If he
be acquitted from some defeet in the proceedings, so that
the acquittal could not be pleaded in bar of another indiet-
ment for the same offence, he may be defained to be
indicted afresh. So in 1 Chit. 649, and R. v. Knew-
land, 2 Leach, 721. _ , _

An indictmant having been held bad on demurrer, it was
guashed so that another indictment might be preferred, not
that defendants be discharged.—R. v, Tierney, 29 U.C. Q.
B, 181, '

In R. v. Bulmer, Monireal, Nov., 1881, though the
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indictment had been quashed on demurrer, the court refused
to liberate the prisoner, and ordered his detention till the
following term, _

In R. v. Woodhall, 12 Coz, 240, the verdict was held to
be illegal, but the prisoners were bound over to appear ata
future session, -

247. No omission to observe the directions contained in any Act
as respects the qualification, selection, ballotting or distribution of
Jurors, the preparation of the jurors book, the selecting of jury lista,
the drafting panels from the jury lists or the striking of apecial juries,
shall be a ground for impeaching any verdict, or shall be allowed for
error upon any writ of error or appeal to be brought upon any judg-
ment rendered in any critninal ease.—CL 8. U, ), . 31, 9. 139.

This is a statute of Upper Canada extended to all the
Dominion. This clause does not take away the right of
challenging the array,

A conviction, not by a special jury, in cases where the
statute enacts that an offence shall be tried by a special
jury, is a nullity,—R. v. Kerr, 26 U. €. C. P, 214,

COBTS,

248. When any person is convicted on any indietment of any
asgaalt, whether with ar without battery and woundmg, or either of
them, such person may, if the court thinks fit, in addition to any
sentence which the court deems proper for the offence, be adjudged to
* pay to the prosecutor his actual and necessary costs and expenses of
‘the prosecution, and such moderate allowance for loss of time as the
court, by affidavit or other ingquiry and examination, ascertains to he
reasonable; ani unless the sums so awarded are soouer paid, the
offender sha.ll be lizble to imprisonment for any term not exceeding
three wonths, in addition to the term of imprisonment, if any, to
which the offender is sentenced for the offence.—32-33 7., ¢. 20, 5. 78,
24-25 V., ¢. 100, 5. T4.

Greaves’ Note.—This and the following clause are new
in England ; they are taken from the 10 Geo. 4, c. 34, ss.
33, 34 (L), It had long been the practice in England in
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such cases for the courts, after a conviction for an assanlt,
to allow compromises to be made between the parties, and
“such compromises were legal.—DBeeley v. Wingfield, 11
East, 46; Kerr v, Leeman, 6 Q, B, 308, 9 Q. B. 371
Such compromises were usually made by the defendant
paying a sum of money to the prosecutor to idemnify him
for his eﬁpensés; but where there was an obstinate defen-
dant, it frequently happened that ne compromise could be
effected, and the eourt was sometimes placed in an invidious
position, . These clauses place it in the power of the court
to do full justice, without regard to the wishes or consent of
either party. '

See next section,

249, The court may, by warrant in writing, order such sum as is
ac awarded, to be levied by distress and sale of the goods and chatiels
of the offender, and paid to the proseeutor, and the surplus, if any, -
arieing from such sale, to the owner; and if such sum is so levied, the
_offender shall be released from auch imprisonment.—32- 33 V., €. 20,
g 9. 2425V, ¢ 100, 5. 75, Imp.

See remarks under preceding section, Thess two sec-
tions apply, it seemy, to convictions under sections 14,
35, 36 of c. 162, offences against the person, and gene-
rally to any conviction for assault, including those under
sec. 191 of the Procedure Act.

RESTITUTION OF STOLEN PROPERTY.

250, If any person who is guilty of any felony or misdemeanor,
in stealing, taking, obtaining, extorting, embezzling, appropristing,
converting or disposing of, or in knowingly receiving any chattel,
money, valusble security, or other property whataocever, is indicted
for such offence, by or on behalf of the owner of the property, or his
executor or-administrator, aud convicted thereof, the property shall
be reatored to the pwner or his representative:

2. In every such case, the court before whom such person ie tried
for any Auch felony or misdemeancr shall have power to award, from
{ime to time, writs of restitndion for the said property, or to order the
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yeatitution thereof in & summary manner; and the court may also, if
it sees fif, oward restitution of the property {aken from the prosecuior,
or any wiiness for the proseculion, by such felony or misdemeanor,
although the person indicied ia-not convicled thereof, if the jury
declares, as t may do, that such property belongs lo such prosecutor
or witness, and that he was unlawfully deprived of it by suck felony or
misdemeanor:

3, Ific appears before any award ororder is made, that any valuable
security has been bond fide paid or discharged by any person liable fo
the payment thereof, or being & negotinble inetrument, has been bond
fide taken or received by transfer or delivery, by any person, for a just
and valuable consideration, without any notice or without any
rewsonable eause to suspect that the same Lad, by any felony or mis-
demeanor, been siolen, taken, obtained, extorted, embezzled, con-
verted or disposed of, the court shall not award or order the restitution
of such recurity :

4. Nothiog in thia section contained shall apply to the case of any
prosecution of any trastee, banker, merchant, attorney, factor, broker,
or other agent intensted with the possession of zgds or documents of
title to wowls, for any mislemeanor under Fhe Larceny Act,”—32-33
V., e 21,8 113, 24-25 7, . 96, 3. 100, fmp.

It ig to bo observed that the proviso as to tfrustees,
bankers, &ec., only excepts cases of misdemeanors from the
operation of this section, and leaves all cases of felony
within it.”—2 Ruass, 355, note. The words in itelics are not
in the English Act; they were in the bill as passed in the
House of Lords, but were struck out by the select com-
mittee of the Commons.—Greaves’ Cons, Acts.

The prisoners were convicted of feloniously stealing cer-
tain property. The judge who presided at the trial made
an order, directing that property found in the possession of
one of the prisoners, not part of the property stolen, should
be disposed of in a particular manner. Ield, thet the
order was illegal, and that a judge has wo power, either by
common law or by statute, to direet the disposal of chattels
in the possession of a convicted felon, not helonging to the
prosecutor.—£. v, Pierce, Bell C. C, 235. R. v, Cor-
por. of London, E, B. & E, 509,
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The case of Walker v. Mayor of London, 11 Coz,
280, haz no application in Canada, In R, v. Staneliffe,
11 Cowm, 318, it was held that the present section applies
to cases of false pretences as well as felony, and that the
fact that the prisoner pasted with the goods to a bond fide
pawnes did not disentitle the original owner to the restitu.
tion of the goods.—See 2 Russ, 355. '

The court is bound by the statute to order restitution of
property obtained by false pretences and the subject of
the prosecution, in whose hands soever it is-found; and
go likewise of property received by a person knowing it to
have been stolen or obtained by false pretences; but the
order iy strictly limited to property identified at the trial
a3 being the subject of the charge, therefore it does not
extend to property in the possession of innocent third per-
sons which was not produced and identified at the trial as
being the subject of the indictment.—R. v, Goldsmith, 12
Cox, 594. '

An order of restitution of property stolen will extend
only to such property as is produced and identified in the
course of the trial, and not to all the articles named in
the indictment, unless so produced and identified and in
the possession of the court.— R, v. Smith, 12 Coz, 397.

It was held, on this clause, (R. v. Aékin, 18 L. O J.
23,) that the court will not give an order, for the restitu-
tion of stolen goods, where the ownership is the subject
of a dispute in ‘the ecivil courts. See B, v. Macklin, 5
Com, 216,

Restitution can be ordéred to the owner only.—R. v,
Jones, 14 Com, 528. '

See 1 Hale, 543, 4 Blackstone, 363,

A. Blenkarn tock premises ab 37 Wood street, and wrote

~ to the plaintiffs at Belfast ordering goods of them. -The
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letters were dated 37 Wood street, and signed A. Blenkarn
& Co. in such a way as to look like “ A. Blenkiron & Co”
there being an old established firm of Blenkiron & Sons, at
123 Wood street. One of the plaintiffs knew something of
that firm, and the plaintiffs entered into a correspondence
with Blenkarn, and ultimately supplied the goods crdered,
addressing them to “A. Blenkiron & Co., 37 Wood street,”

The fraud having been discovered, Blenkarn was indicted
and convicted for obtaining goods by falsely pretending that
he was Blopkiron & Sons.

_ Before the conviction the defendant had purchased some
of the goods boni fide of Blenkarn without notice of the
fraud, and resold them to other persons. The plaintiffs
having brought an action for the conversion of the goods :
ITeld, that the plaintiffs intend®l to deal with Blenkiron &
Suns, and therefore there was no contract with Blenkarn ;
that the property of the goods never passed from the plain-
tiffs ; and that they were accordingly entitled 10 1ceover
in the action.—Lindsay v. Cundy, 2 Q. B. D. 976; 13

Cox, 583,

* The plaintiff had stolen money of the defendant, and had
been proseeuted for it, but acquitted on a technieal ground,
The plaintiff had, previously to the prosecution, converted
the mouey info goods, which were now in the possession
of the defendant as being the proceeds of the money stolen
from him by the plaintiff. The plaintiff brought an action
to claim the sald goods. Held, that ke had noright of
action. —Cattley v. Lowndes, 34 W, R, 139,

A thief’s money in the hands of the police after his con-
viction is not a debt of the police to the thief, and cannot
be attached under garnishee proceedings.—Dice v, Jarvis,
49 J. P, 264. _ ‘

Under this section the comt can order the restitution
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of the proceeds of the goods, as well as of the goods them-
selves, if such proceeds are in the hands of the criminal or
of an agent who holds them for him.—R, v, The Jus-
tices, 16 Cox, 143, 196. (Qucere? by the interpretation
clause of the Procedure Act, the word * property” has
not the extensive meaning given by the interpretation
clause of the Larceny Aect.)

A man was convicted of stealing cattle, which he had
sold since in market overt, and had been resold immediately
also in market overt, the purchasers being in good faith,
Restitution ordered to the person from whom they had
been stolen.—RB. v, Horan, 6 Ir. R. C. L. 293.

M. was indicted for stealing $95 in bank notes, and
acquitted. He applied to have $37 in notes, found on his
person when arrested, returned to him, which the prose-
cutor resisted. The statute of P, E. 1., 6 W, 4, ¢, 22, 5. 38,
enacts that “when a prisoner is not convicted, the court
may, if it sees fit, order restitution of the property where
it clearly appears to have heen stolen from the owner,
-When arrested prigoner had the money sewed up in his
trousers, and among the notes wasa 35 note, bank of N, B,,
$5 ncte; bank of Halifax, and a $5 note, bank of Montreal,
Prisoner said he put the money there to hide if from
the police. Prosecutor had sworn that he had carefully
counted the money before the robbery, and that it included
a $5 bank of N, B. note, and a #5 bank of Halifax note.

Held, that the evidence was not sufficient to identify
the notes as the proseeutor's, and the application must be
granted.—The Queen v. Molntyre, 2 P, K. I, Rep. 154.

251. When any prisoner has been convicted, either summarily or
otherwise, of any larceny or other offence, including the stealing or
unlawfully obtaining any property, and it appesrs fo the court, by the
evidence, that the prisoner sold such property or part of it to any
person who ha.d no knowledge that it was stolen or unlawfully obtained,

MMM
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and that money has beeit taken from the prisoner on his apprehension,
the conrt may, on the application of such purchaser and on restitu-
tion of the property to ite owner, order that out of the money so taken
from the prisoner, B sum not exceeding the amount of the proceeds of
the sale be delivered to such purchaser.--32-33 ¥, ¢. 21, 5. 114. 30~
81V¥.;¢ 35,8 9, Imp.

The English Act does not, expressly, provide by the cor-
responding clause, for cases of obtaining by false pretences,
The section provides for the sale only of the stolen pro-

pexty. R, v. Standliffe, 11 Cox, 818, supra, would not be
affected by it.

See R, v. Roberts, 12 Cox, 574.

INSANE PRISONERS,

252, Whenever it i~ given in evidence upon the trial of any person
charged with any offence, whether the same s treazon, felony or mis-
demoeanor, that kuch person was inzane at the time of the commission
of such offence, and such peraon is acquitted, the jury shall be required
to find, specially, whether such person was inaane at the time of the
commission of such offence, and to declare whether he is acquitted by
it on aceount of such insanity ; and if it finds that such person wae
ioeane at the time of committing such offence, the court before which
-such trial is had shell order such person to be kept in strict custody
in euch place and in such manner ea to the eourt seems fit, until the
pleasure of the Lieutenant Governor is known.—32-33 ¥, ¢. 28, 5. 99,

253, The Lieutenant Governor of the Province in which the
case arises may, thereupon, make such order for the safe custody of
such person during hia pleasure, in such place and in such manner
83 £o him seems fit.—32-33 V., . 29, 3. 100,

254, If any person, before the passing of this Aet, whether before
or after the first day of July, one thowsand eight hundred and sixty-
geven, was sequitted of any such offence on the ground of insanity at
the time of the commiesion thereof, and Las been detained in cuatody
ae a dangerous person by order of the court lefore which sueh person
was tried, and atill remains in custody, the Lientenant Governor may
make a like order for the eafe custody of such person during pleasure,
—32-83 Fye. 29,5 101, 40V, .26, 4. 7.

2585, If any person indicted for any offence is insane, and unpon
arraignment {8 so found by a jury empanelled for that purpose, so
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that such person cannot be tried upon such indictment, or if, upon
the trial of sny person so indicted, sueh person appears to the jury
charged with the indictment to he inesane, the court, hefore which
such person is brought to be arraigned, or is tried as aforesaid, may
direct puch finding to be recorded, and thereupon may order such
person to be kept in strict custody until the pleasure of the Lieu-
tenant Governor ia known.—32-38V., ¢. 29, 9. 102.

256, If any person charged with an offence is brought before any
court to be discharged for want of prosecntion, and such person
appears to be insane, the court shall order a jury to-be empanelled to
try the sanity of such person ; and if the jury so empanelled finds him
insane, the court ghall order such person to be kept in strict custedy,
in such place and in such manner as to the court seems fit, until the
pleasure of the Lieutenant Governor is known.—32-33 ¥, ¢.29, 5. 103,

257, In all cases of insanity so found, the Lieutenant Governor
may make such order for the safe custody, during pleasure, of the
person so found to be insane, in such place and in auch manner as to
him eeems fit.—32-33 T, & 29, 3. 104,

258, The Lientenant Governor, upon such evidence of the insanity
of any person imprisoned for an offence, or imprisoned for safe cus-
tody charged with an offence, or imprisoned for not finding bail for
good behavior or to keep the peace, as the Lieutenant Governor consis

-ders sufficient, may order the removal of such insane person to &
place of eafe keeping; and, such person ehall remain there, or in such
other place of safe keeping, as the Lieutenant Governor from time to
time orders, until his complete or partial recovery is certified to the
satisfaction’ of the Lientenant Governor, who may then order such
ingane person back to imprisonment, if then liable thereto, or other-
wige to be discharged.—36 ., c. 81, & L. .

It is said in 1 Russ, 29: If a man in his sound
memory commits & capital offence, and before arraignment
for it he becomes mad, he ought not to be arraigned for it,
because he is not able to plead to it with that advice and
caution that he  ought, And. if, after he has pleaded, the
prisoner become mad, he shall not e tried, as he cannot
make his defénce, If, after he is tried and found guilty,
he loses his senses before judgment, judgment shall not be
pronounced, and if after-judgment, he becomes of nonsane
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memory, execution shall be stayed; for, peradventure, says
the humanity of the English law, had the prisoner been of
sound memory, he might have alleged something in stay of
judgment or execution. And, by the common law, if it be
doubtful, whether a eriminal who at Lis trial is, in appear-
ance, a lunatic, be such in truth or not, the fact shall be
investigated, And it appears that it may be tried by the
jury, who are charged to try the indictment, o by an in.
quest of office to be returned by the sheriff of the county
wherein the court sits, or, being a collateral issue, the fact
may be pleaded and replied to ore fenus, and a venire
awarded returnable instanter, in the nature of an inguest
of officc. And if it be found that the party only feigns
himself mad, and he refuses to answer or plead, he would
formerly have been dealt with as one who stood mute, but
now a plea of not guilty may be entered under the 7-8
Geo, IV., ¢. 28, sec. 2.7 sec. 145 of the Procedure Act.

The above sections of the Procedure Act, on the proce-
dure in the case of insane prisonsrs, are taken from the 39-
40 Geo, II1., c. Y4, and the 3-4 V_, ¢. 54,

Where, on a prisoner being brought up to plead, his
counsel states that he is insane, and a jury is sworn to try
whether he is so ot not, the proper course iz for the pris-
oner’s counsel to begin the evidence on this issme, and
prove the insanity, as the sanity is always preswmed.—R,
v, Turton, 6 Cox, 385,

1t has been seen, ante, under see, 163, that no peremp-
tory challenges are allowed on eollateral issues,

The jury may judge of the sanity or insanity of the pris-
ener from his demeanor in their presence without any
evidence.—E. v, Goude, 7 A. & E., 536.

The jury are sworn as follows :— You shall diligently
inquire and true presentment make for and on behalf of
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our Sovereign Lady the Queen, whether A, B., the prisoner,
be insane or mnot, and & true verdict give according to the
best of your understanding; so help you God.?

If a prisoner hag not, at the time of his trial, from the
defect of his faculties, sufficient intelligence to understand
the nature of the proceedings against him, the jury ought
to find that he is not sane, and upon such tinding, he may
be ordered to be kept in custody.——R. v, Dyson, 7 0. & P.
305. :

A grand jury have no right to ignore a bill against any
person on account of his insanity, either when the offence
was committed or at the time of preferring the bill,
however clearly shown.—R. v. Hodges, 8 C. & P. 1953
1 Russ. 32; Dickinson’s Quarter Sessions, 476.

If at any stage of the trial it is found that the prisoner
has not sufficient intelligence to understand the nature
of the proceedings, the jury should be discharged and the
prisoner detained under the above section 233.—R. v.
Berry, 13 Cox, 189,

CROWN CARES RESERVED,

259, Hyery court before which any persun is convieted on indict-
ment of any treason, felony or misdemeanor, aad every judge within
the meaning of « The Speedy Trials Act)” trying any person under
guch Act, may, in ite or his discretion, reserve any question of law
which arises on the trial, for the cohsideration of the justices of the
court for crown cases reserved, and therenpon may reapite execuiion
of the judgment on such conviction, or postpone the judgment, until
guch guestion has been considered and decided ; and in either case the
court before which the person is convicted may, in its diseretion, com-
mit the person convicted to prison, or take & recognizance of bail,
with one or two sufficient sureties, in such sum as anch court thinks
fit, conditioned for his nppearance at such time a8 such court directs,
to receive judgment or to render himselfin execution, as the case muy
be—38 V., e 45, 5 L 46 V., e 10, & B, part, 49 V., ¢, 47, 3. 1.
R8T Coe 12,8 1. C 8 L Oy 0 T7, 2. 67. R 8 N. 8.
3rd. 8, 6. 171, % 99, part, 1 B 8. N. B., ¢. 153, 8. 22, part, :
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230, The judge orother person presiding at the court, before which
the person is convicted, shall thereupon state in & case, to be sigued by
such judge or other person, any question of law so0 regerved, with the
special circumstances upon which the same arose; and such case
shall be transmitted by such judge, or other person, to the court for
Crown cases reserved, on or before the last day of the firat week of
the term of such court next after the time when such trial was had.
08U ¢,e112,42 8 L O, 11,2568 part. B. 8. N.S.
(3rd 8.}, ¢ 171, 5. 100. 1 B. 8. N. B., . 139, s, 23, part.

261, The justices of the court for Crown cases reserved, to which
the caseis transmitted, shall hear and finally determine such question,
and reverse, affirm or amend any judgment given on the trial wherein
such question arnse, or shall avoid such judgment or order an entry
to be made on the record, that in the judgment of such justices the
person convicted onght not to have been convicted, or shall arrest the
jndgment, or if no judgment has been given, shall order Judgment to
le given thereon at some futare session of the court before which the
person was convicted, or shall make sucl other order as justice
regnires —OL 8 U, €, o 112,5, 3. C 8. L ¢, e T7, s. B8, part.
RS NS (84 8),¢17,s 101. 1 B8 N B, c¢. 1589 5 23 part.

262, The judgment and order of such justices shall be certifiad
under the hand of the chief justice, president or senior judge of the
conrs for Crown cases reserved, to the clerk of the court before which
the person was convicted, who shall enter the same on the original
regord in proper form, and a certificate of such entry, under the hand
of such clerk, in the form as near as may be, or to the effect men-
{ioned in tiie third schedule to this Act, with the necessary alterations
to adaptit to the circnmstances of the case, shall be delivered or trans-
mitted by him to the sheriff or gaoler in whose custody the person
convicted is; and the said certificate shall be sufficient warrant to
guch sheriff or gaoler, and all other persons, for the execution of the
jndgment, as so certified to have been affirmed or amended, and exe-
cution shall therenpon be carried outon such judgment, or ifthe judg-
ment has been reversed, avoided or arreated, the person convicted
shall be discharged from further lmprisonment, and the court hefore
which the person was convieted shall, at ita next session, vacate the
recognizance of bail, if any; or if the court before’ which the person
was convicted is directed to give judgment, such court shall proceed to
give judginent at the next session thereof.—48 V., ¢.10, &. 5, part.
CS8 0a,ell2ad ¢C8 L Ce T, 59 K SN S {388
¢ 171, 8. 102 1 R. 8. N. B., ¢ 168 s 23, part.’
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263. The judzmant of- the justices of the court for Crown cases
rererved shall be delivered in open court, after hearing counsel or the
parties, in case the prosecutar or person conviated thinks it fit that the
case should be argued, in like manner- as other judgments of such
court are delivered, but no notice, appearance or other form of proce-
dure, except such only as such justices in such case see fit to direat,
shall be requisite. —C. 8. U. €., 6. 112, 6. & CR L C,e 77,8 605
R.8 N. 8 (3rd 8.), 17,5103, C

284, The justices of ihe court for Crown cases reserved, when
any question has been so reserved for their consideration, may
cauze the case or certificate to be sent back for amendment, and
thereupon the same ehall be amended accordingly, and judgment
may be deliveréd after it has been amended. C. 8. . 0,ec 112, 5
§; L8 L C,e T, 6l; 1 R 8 N. B, ¢ 159,524

See, 8. 2, interpretation clause, p. 840, ante, for meaning
of the words Court of Orown cases reserved. C

The Imperial corresponding statute is 11-12 V,, c. 78.

The statute gives no jurisdiction to the court of crown

cases reserved to hear a case reserved on a judgment on a
demurrer. There must have been a trial and a convie-
tion to give jurisdiction to this court.—R. v. Faderman
Den. 565; R. v. Paxton, 2 L. €. L. J. 162.
* Ifa prisoner pleads guilty to the charge alleged in the
indictruent, no question of law can be reserved, as none
can be said to have arisen on the trial—R, v, Olark, 10
Clox, 338.

In R. v. Daoust, 9 L. €. J. 85, the defendant having
been found guilty of felony, a motion for a new trial had
been granted by Mr. Justice Mondelet. Atthe next term
of the court, the prosecutor moved to fix a day for this
new trial before Mr. Justice Aylwin, who then reserved
for the court of crown cases reserved the question whether
a second trial could be had in a case of felony, The Court
of Queen's Bench held that the question was properly
reserved, and that the statute gave them jurisdiction to

1
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decide it,~-10 L. €. J. 221, It may be doubted whether in
this case they had jurisdiction before the second trial and
convietion, if a second conviction there had been.

A question raised in the court below by a motion in
arrest of judgment is 2 question arising on the trial, and
properly reserved,.—R, v. Martin, I Den, 398; 3 Coz,
447; R. v, Curr, 26 L, C. J. 61; R.v. Deery, 26 L. C
J 129 R, v, Corcoram, 28 U, . C, P. 134,

The statute gives jurisdiction to the court of crown cases
reserved to take cognizance of defects apparent on the
face of the record, when questions upon them have been
reserved at the trial.—R. v. Webb, 1 Den. 338.

-What a jury may say in recommending a prisoner to
mercy is not a matter upon which a case should be
reserved. When the jury say guilty, there is an end
to the matter; that is the verdict, and a recommendation
to mercy is no part of the verdict.—R. v. Trebileock,
Dears. & B. 453,

Oun a trial for murder, the name of A. a juror on the
panel wae called; B. another juror on the same panel
appeared by mistake, answered to the name of A. and
was sworn as a juror. The prisoner was convicted and
sentenced to death. The next day, this irregularity in the
jury was discovered, when the judge, being informed of it,
reserved the question as to the effect of the mistake on
the trial. Held, by eight judges, against six, that the
conviction must stand.—ZE. v, Mellor, Dears. & B. 468,
The judges were divided on the gquestion whether the
court of crown cases reserved had jurisdiction over the
case,

The court expects cases reserved to be submitted in a
complete form, and will ordinarily refuse to send back a
case for amendment,—R&, v. Holloway, 1 Den. 370,
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If & counsel should think that any material point raised
at the trial has been omitted in the case, it would be pro-
per for him to communicate with the judge who reserved
the case, and suggest any amendment that in his judgment
mway be necessary,—R. v. 8mith, Temple & Mews' Crim.
App. Cases, 214, 'Where a case reserved does not, in the
opinion of the counsel, fairly raise all the points that were
in issue, the proper course is to apply to the judge re-
serving to amend it.—R. v, Smith, 1 Den. 510. See R.
v. Winsor, 10 Coz, 276. _

The court will not send a case back for amendment on
the mere application of .counsel, but will do so if on the
argument it appears that it is imperfectly stated.—R. v,
Hilton, Bell, €. (. 20. Where a case reserved has heen
re-stated by order of the court, an application, supported by
affidavit, to have it again re-stated will be rafused, This
court has no jurisdiction to interfere compulsorily with
the judge’s exercise of his discretion,—R. v, Studd, 10
Cox, 258,

- The court must deal with the case ag it is stated, and
upon the evidence returned by the judge.—R, v. Brum~
wmitt, L. & C. 9,

By the express words of the statute, the court of crown
cases reserved has its jurisdiction limited to the question
of law reserved, and mentioned in the case sent up; it has
no right to adjudicate on any other question.—R. v. Tyree,
L R,1C 0 177; R. v. Blakemore, 2 Den. 410; R,
v. Smith, Temple and Meows Cr. App. Cases 214,

So, in R. v. Overton, C. & M. 655, on a crown case
teserved, it was held that the judges will not allow the
prisoner’s counsel to argue ohjections thay are apparent on
the face of the indictment, unless they were reserved by
the judge, but will leave the prisoner to his writ of error.
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The rule that a jury should not conviet on the unsup-
ported evidence of an accomplice is & rule of practice only,
and not & rule of law, and questions: of law only caR De
reserved,—R, v. Stubbs, Dears, 555. Contra, R. v, Smith,
33 I. . Q. B, 218. But ses later case-of R, v. Andrews,
12 0. R. 184. ' :

The court of erown cases reserved cannot amend the:
indictment.— R, v. Gavland, 11 Cox, 224, Where awm
amendment, without which the indictment was bad, had
been improperly made at the trial, after verdict, this court
ordered the record to be restored to its original state, and &
verdict of not guilty to be entered,—R. v. Larkin, Dears.
365.

On the argnment of a case reserved, the counsel for the
defendant must begin.—R. v. Gute Fulford, Dears. & B.
T4, _

Post, under the sub-title wenire de novo, s 268,
will be fouund the cases where the court of crown casea
reserved, ordered or refused a wvenire de novo.

See. 266, post, emucts that no writ of error shall be al-
lowed, unless it is founded on some question of law which
could not have been reserved, or which the judge presiding
at the trial refused to reserve. So that where any party
wishes to save his recourse to a writ of error on a ques-
tion that can be reserved, the proper course is to put in
writing his demand to have it reserved, so that the judge’s
refusal, when it oceurs, should appear ou the record.

On a motion for a new trial from & conviction for per-
jury: Held, that thetrial (undersec. 259 of the Procedurs
Act) is mot terminated until sentence is rendered, and a
“question which has arisen on the trial 7 (whick arises on
the trial) does not necessarily mean a guestion that wag
raised at the trial, but extends to one that tock its rise at
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the trial, and therefore a point not raised by the defence
may be reserved by the court.—ZR. v. Bain, 23 L, C. J,
327,

Where no new trial is asked for in & reserved case, the
court will not order & new trial,—R. v. Hincks, 24 L. C,
J. 116, (Queere 2)

No reserved case can be had, where no conviction,—B.
v, Lalanne, 3 L, N, 16,

It is not necessary that the prisoner be present at the
hearing of & reserved case.—R, v. Glass, 21 L. €, J. 245,
See re Sproule, 12 8. C. R, 140,

Where the prisoner . bas beer put on his trial on an
indictment containing six counts, charging him with shoot~
ing with intent to murder, and was found guilty on the
first count, which verdict was afterwards set aside on a
reserved case for insufficiency of that first count: Held,
that he could not be tried again on the other counts, as
they all referred. to the same act of shooting; prisoner
discharged on plea of autrefois acquit, -—-R v. Bulmer,
5 L N, 92

Held, that when a case reserved for the consideration
of the full court does not contain a question which, in
the opinion of the full court, it is essential to decide in
connection with such case, it may be sent back for amend-
ment.—R. v. Provost, 1 M. L, B. Q. B, 473,

A reservud case may be amended at the request of the
defendant during the argument thereon before the full
court, by adding the evidencs taken at the trial —R. v.
Ross, 1 M. L. R, Q. B, 227,

If illegal evidence has been allowed to go to the jury,
though without objection from the prisoner, the verdiet
must be quashed, if that evidence might have affected the
verdict, though apart from it, there iy sufficient evidence
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to support the verdiet. The law on this in criminal eases
is what it was in eivil cases before the Judicature Act,
The case of B. v. Ball, R, & R, 132, reviewed. R, v,
Gibsomn, 16 Cowx, 181.

Challenging the array of the jury panel is not a matter
which can be reserved under C. 8. U. C,, c. 112.—R. v.
O’ Rourke, 32 U, €. €. P. 388.

But otherwise, if the question is one relating to the
proper constitytion of the petit jury.—R, v. Kerr, 26 U.
C.C. P 214,

Quéere, whether, when such a question has been re-
‘served by a judge at the trial, it can afterwards be made

the suhject of a writ of error.—R. v. O"Rourke, 32 U.
(. C P, 388,
" The decision of the judge in directing certain jurors
to stand aside is a question of law arising at the trial which
he can teserve.—R. v, Putfeson, 36 U, C. Q. B.129. But
gee R.v. Smith, 38 U. C. Q. B. 218. See R. v. Mellor,
Dears. & B. 488, cited ante. ' '

A police magistrate”cannot reserve a case for the opinion
of a superior court, under C. 8. U. C,, c 112, as he
is not within the terms of that act.—R. v." Richardson,
8 0. R, 651. .

Now, under sec, 259 of the Procedure Act, every judge
acting under the Speedy Trials Act can reserve a case.

WRITS OF ERROR,

285. Writs of error shall run in the name of the Queen, and shall
be tested and returnable according to the practice of the court grant.
ing such writ, and shall operaje a stay of execution of the judgment
of the eaurt below.—€. 8. U, €., e 113, & 16, part. C 8 L.C, e
71, 8. 86, parl, :

As amended by c. 50, 50-517V.

266, Nowrit of error shall be allowed in any criminal case, unless



PROCEDURE ACT. 973

it is founded on some question of. law which could not have bee
reserved, or which the judge presiding at the trial refured to reserve
for the consideration of the court having jurisdiction in such cases,—
3233 V., ¢. 28, 5. 80, part.

267. Whenever in a criminal case any writ of error has been
brought upon any judgment or any indictment, information, present-
ment or inguisition, and the court of error reversea the judginent, the
court of error may either pronounce the proper judgment, or remit the
record to the court below, in order that such conrt may pronounce
the proper judgment upon such indictment, information, presentment
or inquisition.—C. 8, U. €., ¢. 113,85 17, €L 8. L. C,¢ 77, 862, 1
B. 8. N.B,e 160,51, 11-12 V. ¢.78, 3.5, Imp. :

Writ of error.—When once judgment is fiven, the
writ of error is the only remedy for any defect in the pro-
ceedings ; 1 Chit. 747 ; if the judge presiding at the trial
has not reserved a case, as shown under the last sub-title,.
By the statute, the judgment on a crown case reserved is
final, and no error lies from that judgment, or on the same
grounds, and by sec. 266 of the Procedure Act, “no writ
of error shall be allowed in any criminal ¢ase, unless it be
founded on some question of law which could not have
been reserved, or which the judge presiding at the trial
refused to reserve for the consideration of the court.having
jurisdietion in such cases.” See R. v. Foderman, 1 Den,.
565. 2

The “questions of law which could not have been re-
served by the judge presiding at the trial” in that clause
have no meaning, for all questions of law can be reserved,

In R. v, Mason, 22 U, C. C, P, 246, Gwynae, J., said,
citing sects, 32 and 80 of the Procedure. Aet then in foree
“ Qur-law as to what may or may not be objected on
error essentially differs from that of England,”

A writ of error in England in the proper remedy after
judgment for every defect in substance in an indictment,
where & question of law has not been reserved, for irregu-
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larity in awarding the jury process, for irregularity in the
verdict or judgment, for any manifest error on the fage of
the record, for a challenge wrongly disallowed, or for an
error in the sentence, if the sentence is not authorized by
law; also, in capital cases, if the allocutus, or demand on
the defendant why the court should not proceed to judg-
ment against him, has been omitted.—Archbold, 173 ;
Chit, 699, 747 ; Whelan v. R., 28 U, C. Q. B. 2;; 8th Cr.
L. Cowm. Rep. 170; 3 Burn, 60; 5 Burn, 359; 4 Black-
stome, 375. :

The criminal law commissioners, loc. cif., say that the
matters apparent upon the face of the record, which are suffi-
cient to falsify or reverse a judgment upon a writ of error,
are the same as are sufficient to arrest or bar a judgment,
and also any material defect in the judgment itsclf, as a
judgment which sentences a party to suffer a punishment
not warranted by law, In this last case the writ of error
may issue at the instance of the erown. But although it
is issued at the instance of the crown, the court is not lim.
ited to the errors assigned; but the whole record is
* before the court, and the prisoner has the right to the bene-
£t of all substantial defects in it, and the conviction will
be quashed, if such a defect exists.—R. v. Fox, 10 Coz,
502,

No writ of error, either in felony or misdemeanor, can
issue without the fiat of the attornsy general, or solicitor
general, This fiat cannot be signed by the crown prose-
cutor acting for the attorney gemeral.  The court cannot
control the exercise of the diseretion left to the attorney
gener'al on this subject.—Archbold, 188 ; Dunlop v. R.,
11 L.'C. J. 186, 271 ;. Notman v. R., 13 L. C. J. 255.

By section 103, p. 708, of the Procedure Act, ante, the
writ of error need not be on parchment. The original writ
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itself iy gerved and delivered to the elerk of the court, who
has the custody of the indictment, and who then makes up
the record and makes the return to the court, This return
must be signed by the judge. See Archbold for forms of
fiat, preecipe, writ, return, assignment of error, etc. .

If the whole record be not certified, or not truly certi-
fied, the plaintiff in error may allege 8 diminution of the
tecord, showing by aftidavits that part of the record has
been omitted, and a certtorari will be awarded.— Aveh-
bold, 192 ; Duval v. R, 14 L, O R, 52,

On a charge of felony, the party suing out the writ must
appear in person to assign errors; if he is in custody, he
must be brought up by habeas corpus, obtained on affi-
davit, The expenses of the writ and the gaoler’s travelling
charges are borne by him. In misdemeancrs, it is not
necessary that the plaintiff in error should assign error in
perdon, or be present when the case is heard or judgment

~ given.—8th Crim. L. Com, Rep, 172 ; Archbold, 192,

In Muwrray v. K., 3 D. & L. 100, the court, on special
-reasons, did not insist, in a case of felony, on the presence
of the plaintiff in érror.

No fact ean be assigned for error which contradicts the
record.—R, v, Carlile, 2 B, & A. 362,

Formerly, if the court below .had prenounced an erre-
neous judgment, the cotrt of error had no power at com-
mon law to pronounce the proper judgment, or remit the
record to the court below, but were bound to reverse the
judgment -and discharge the defendant.—Bourne v. R., 7
A, & E, 58, But now, by sec. 267, ante, the court of error
iz authorized to pronounce the proper judgment, or fo remit
the record to the eourt below, in order that such court may
pronoun e he proper judgment.

A judgment reversed on a writ of error for a technical °
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error in the proceedings is no bar o a second indictment.—=
R.v. Drury, 30 & K, 193; 1 Chit, 756 4 Bluckstone,
393.

In Bamsay v. R., 11 L C, J 158, the Court of Queen's
bench, held that no srit of error lay on a judgment of a
criminal eourt on a rule for a contempt of court,

In capital felonies the prisoner is remanded and kept in
custody during the pendency of a writ of error.— Whelan
v. R,28 U.C. Q B. 2,

In Spelman v. R, 13 L. C. J, 154, and 14 L, C. J. 28],
the prisoner was admitted to bail on habeas corpus, dur-
ing the pendency of a writ of error.

But at common law this is not allowed, and in R. v,
Wilkes, 4 Burr, 2548, Lord Mansfield said that he knew
of no case where a person convicted of misdemeanor had
been bailed without the consent of the prosecutor. Now,
in England, by statute, upon the issue of a writ of error,
a defendant, in misdemeanors, can be bailed; 8-2V, c. 68,
and 16-17 V., . 32. But, without any statute law to that
effect, in no case can a prisoner in custody, in execution of
2 judgment, be admitted to bail, even when a writ of error
bas issued. Before the above statutes, in England, it wag
said (Appeadix to 8th Rep. Cr, L. Com) : “ In the present
stale of the law, u writ of error in a criminal case does not
suspend judgment, and the party convieted is subject to
receive sentence, and to be consigned to punishment.”
Though see art. 32, p. 173, 8th Cr. L. Com. Rep. as to the
case where the judgment has not been WhOHY or pa:tmlly
carried into effect.

See, ante, under s. 146, Greaves MSS note,

On the hearing of a writ of errer, the plaintiff in error
must be personally before the court, and, if heis confined,
should be brought up on habeus corpus.—Lauwrent v. R, 1
Q. B. R 302,
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On & writ of error being maintained and a convietion sef
aside for irregularities in the indictment, the court held
that whether they would remand orliberatethe prisoner wag
discretionary,—Kelly v. R., 3 -Stephens’ Dig., Quebec, 218,

The court cannot look beyond the record for what took
‘place at the trial, and affidavits purporting to contradict
the record are inadmissible. The notes taken by the judge
at the trial do not form part of the record.— Dougoall v. R,
22 L, €. J. 1335 im ve Sproule, 12 8. ¢. R, 140; R. v.
Winsor, 10 Cos, 276; R, v, Carlile, ubi supra,

Where it was alleged on & writ of error that, in the course
of the trial, which was for murder, and in which the Prisoner
was found guilty, a medical witness was ordered to make an
analysis for the information of the Jjury, and that he had done
0 and made a report, but that the report so made was not
placed before the jury, as it ought te have been, and that
thereby the prisoner was deprived of the advantage of
important evidence in her favor : Held, that ag the report
could not have been submitted to the jury except as part of
the evidgnce, and as. neither the evidence nor the ruling of
the: jedge in relation to it could he brough¢ under the
consideration of the court of error by means of & writ of
erzoy, that the plaintiff in error had no right to have the
record amended s0 as to place before the court the said
Teport; nor could the plaintiff cause the said record to he
emended so as to show whether the judge whe presided
at the trial wrote the notes of evidence himaelf or cauged
them to be written by a elerk ; nor as to show what pre-
cautions wete taken for the safe keeping of the jury
while deliberating upon their verdict.—Duval v, R, 14
L. C. Rs52, ' :

Whether the police court is & court of justice within 32-
33 V., e. 21, 5. 18, or not, is a question of law which may

NNN



978 PROCEDURE ACT.

be reserved by the judge at the trial under C. 8, U. C,, o
112; 5. 1; and where it does not appear by the record in
error that the judge refused to reserve such question it
cannot be considered upon & writ of error.—R. v. Mason
22 U, €, C. P, 246,

The judge may discharge the jury, after they are swory, in
consequence of the disappearance of a witness for the erown,
The prisoner may then be tried again, and a court of error
cannob review the judge’s decision.—Jones v. B.3 L. N,
309.

Error only lies for matter of record. The charge of the
judge is not matter of record.—Defoy v. R., Ramsay’s
App. Cas, 200.

In Quebee, the judge who presided at the trial cannot
sit in the court of error.—R. v. Dougall, Ramsay's Adpp.
Cus, 200, _

The judgment of a court of record cannot be inquired of
on habeas corpus, Bxp. O’ Kane, Ramsay's App. Cas. 188,

And the judgment of a superior eourt of law cannot be
interfered with on kabeas corpus, even if the sentence is
illegel. Bwp. McGrath, Ramsay's App. Cas. 188, The
writ of error is the only remedy, but otherwise, if it is the -
sentence of an inferior tribunal, Exp. Burns, Ramsay's
App. Cas, 188. '

See in 16 Sproule, 12 8. €. R. 140, and cases there cited,
—Also R, v. Mount, L. R, 6 P, C. 283.

APPEALS AND NEW TRIALS.

1. Section two hundred and sixty-eight of * The Criminal Proce-
dure Aet* inhereby repealed, and the following substituted therefor.—
B0-61 V., e B0,

2@8. 1 Any person convieted of any indictable offence, or whose
conviction has been affirmed before any court of oyer and terminer
cr gwel delivery or before the Court of Queen’s Bench in the Province
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of Quebec, on its srown side, or before any other superior court having
criminal jurisdiction, whose conviction has been affirmed by any court
of last resort, or, in the Province of Quebee, by the Court of
Queen’s Bench on its appeal side, may appesl to the supreme court
against the affirmance of such conviction ; and the supreme courh
shall make such rue or order therein, sither in afirmance of the
-eonviction or for granting »'new trial, or otherwise, or for granting
or refusing such application, as the justice of the ¢age requires, and
sh®l make sll other necessary rules and orders for carrying such
rule or order into effect: Provided that no such appeai shall be allowed
if the aourt affirming the conviction is unanimous, nor unlesa notice
of appesl in writing has been served on the Attorney General for tha
proper Province, within Afteen daye after such affirmance ;

2. Unless auch appeal is brought on for hearing by the appellant
8t the eession of the suprems court during which sach affirmance
takes place, or the session next thereafter, if the said court is not then
in aession, the appeal shall be held to have been abandoned, unless
otherwise ordered by the eupreme court :

“ 3. The judgment of the supreme court shall, in all eases, be final
and conclusive

“4. Exoept as hereinbefore provided, a new trial shall not be
granted in any criminal case, uniess the eonviction is declared had
for a canse which makes the former trial a nullity, so that there
" was no lawful trial in the ¢ase; but a pew trial may be granted in
cases of misdemeanor in which, by law, new trials may now be
granted : : ! . '

“5. Notwithstanding sny royal prevogative, or anything contained
in * The Interpretation Act” or in  The Supreme and Eucheguer
Courts Aet,” no appeal shall be brought in any eriminal case from
any judgment or order of any court in Canada to any court of appeal
established by the Parlisment of Grest Britain and Treland, by which
appeals or petitions to Her Majesty in Council may be ordered o be
heard.” - '

2. Sections sixtyeigh-t and sixty-nine of # The Supreme and Fuche-
quer Courds Act” are hereby repealed.

'B. The foregoing provisions of this Act shall not come into force
until a day to ke named by the Governor General s by hie proclamation
to that effect, .

Per Ritehis, C. J.—Only the grounds upon which the
court of crown cases reserved are not UnaNimous are



980 PROCEDURE ACT.

open to the appellant on s criminal case before the supreme
court.—R. v. Cunningham, Cassels’ Dig. 107.

Sinee the passing of 32-33 V., c. 29, s. 80, repealing
go much of ¢. 77 of Cons, Stat. L. C., as would authorize
any court of the Proviuce of Quebec to order or grant a
new trial in any criminal case; and of 32-33 V., c. 36,
repealing s. 63 of ¢, 77, Cons, Stat. L. C,, the Court of
Queen’s Bench of the Provinee of Quebec has no power
to grant a new trial.— Laliberté v. R., 1 8. C. K, 117,

But a venire de novo could always be granted,

A new trial will not be granted to the crown in a erim-
inal case ; neither has the erown an appeal to the supreme
court of Canada from a judgment quashing a convietion,
— The Queen v, Tower, 4 P. & B.(N. B.) 168,

A new trial may be ordered on a reserved case, in
misdemeanors, where it appears to the court on the
evidence that an injustice may have been done to the
defendant,—R. v. Ross, 1 M. L. R, Q. B. 227, following
R v. Bain, 23 L, €, J. 327.

In misdemeanors there is no doubt that the superior
courts may grant a new trial, in order to fill the purpose of
substantial justice.—1 Chit. 654, A new trial may be
allowed on the application of a defendant, after convietion
on tho ground that the prosecutor has omitted to give
notice of trial in the cases where it ocught to have been
given, or that the verdict is contrary to evidence or the
directions of the judge, or for the improper reception or
rejection of evidence, or other mistake or misdirection on
the part of the judge, or misconduct on the part of the
jury, or where for any other cause it shall appear to the
court that a new frial is essential to justice.—8th Cr L.
Com. Report, p. 159.  If the defendant has been acquitted,
the prosecutor is, in general, not entitled to a new trial.—&.
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v, Silvester, 1 Wils, 298; R.v. Reyneit, 6 East, 315; R.
v. Wandsworth, 1 B. v, Ald, 63; R. v. Duncan, 14 Cox,
571, though it seems admitted that where the defendant
ghall have kept back any of the prosecutor’s witnessas, or
obtained an acquittal by fraudulent means or practice, a
- new trial may be granted in the case of an acquittal.—
84 COr. L. Com. Report, 181, and authorities there cited.
A motion for a new trial is generally not received after the
expiration of the first four days of the term next after
trial or after sentence, The offender, or if more than one,
all the offenders who have been convieted, must he
present in court, when the motion is made for a new trial—
RB. v. Caudwell, Note a, 2 Den. 372, 1 Chit. 658 ; unless
gome spocial ground be laid for dispensing with the rule.—
R, v. Parkinson, 2 Den, 459, See B. v, Fraser, 14 L. ('
J. 252. Where one or more of several defendants have
been convicted, and another or others acquitted, a new trial
may he granted as o the former only,—1 Chit. 659 ; R.v,
Teni, 11 Fast, 30'7. Aa a general rule, no motion for a -
new trial is received after a motion in arrest of judgment;

though the court may, in its discretion, receive it.—1

Chit. 658 R. v, Rowlands, 2 Den, 364,

Mr. Justice Aylwin, in R.v. Bruce, 10 L. . R, 117, held
thatin Lower Canada, where the court is held before one
judge and never before more than two, the motion for a new
trial in cases of supposed misdirection becomes impractic-
able. And in B, v, -Dougall (indictment for libel, Queen’s
Bench, Montreal, September, 1874), Mr. Justice Ramsay
geemed to be of opinion that he had no jurisdiction to
hear and determine a motion for a new trial; but these
cases are not now law. _ '

It has been said that no new trial can be granted in s
case of felony. In R. v. Beaife, et al., 2 Den, 281, how-
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ever, a new trial was granted, in such a case, ‘but it was
since said by Sir J. T. Coleridge, in R. v. Bertrand, 10
Cox, 618, that the attention of the court, in R. v. Scaife,
had not been directed to this question, and that the deci-
sion therein, so far, hag taken no root in our law and borne
no fruit in our practice. In this case of R. v. Bertrand,
the prisoner, in New South Wales, having been found
guilty of murder and sentenced to death, moved for a new
trial before the supreme court, on the ground of alleged
irregularities on his trial. The snpreme court granted
this application, and setting aside the verdict, granted a
new trial. The privy council reversed this judgment, and
ordered that the verdict and sentence against the prisoner,
should stand, on the express ground that a new trial cannot
be granted in a case of felony. See R. v. Duncan, 14
Coz, BT1,

The. same doctrine was upheld by the privy council,
upon another appeal from New South Wales in R. v.
Murphy, 11 Cox, 372. In delivering the judgment in
this case, Sir William Erle said that the cases in which
a verdict upon a charge of felony has been held to be a
nullity and 2 venire facias de novo awarded, have been
cases of defect of jurisdiction in respect of time, place or
person, or cases of verdicts so insufficiently expressed or so
ambiguous that a judgment could not be founded thereen,
but that there iz mno valid authority for holding a verdict,
of conviction or acquittal in a ease of felony, delivered
before a competent tribunalin due form, to be a nullity by
reason of some conduet on the part of the jury comsidered
unsatisfactory by the court, and if irregularity occurs in
the conduct of a trigl not constituting a ground for treating
the verdiet as a nullity, the remedy to prevent a failure of
justice is by application to the authority with whom rests
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the discretion either of executing the law or commuting
the sentence. But see Greaves' remarks, post, on these
cases,

Venire facias de novo.—The “material difference ™ says
Chitty, Cr. L. 654, “between a new trial and a venive
Jacias de novo, is that the latter is only grantable where
some mistake is apparent on the record, but the former
meay be granted on the ground of improper direction, false
evidence, misconduct of jurors, and a variety of other
causes which never appear on the face of the proceedings.”

Manning, Serjt., in & note to Gould v. Oliver, 2 M, &
@., 238, says:- “The distinction between an award of a
venire de novo and a rule for a new trial appears to be
that the former is always founded upon some irregularity
or miscarriage apparent upon the face of the record, whilst
the latter is an interference by the court in the discre-
tionary exercise of a species of equitable jurisdiction, for
the purpose of relieving a party against a latent grievance.
After a rule for a new trial and & new trial had therson
the record is in the same state as if no trial, except the
last, had taken place, whereas, upon a venire de novo, the
-fact of the first trial, and the circumstances under which
that trial became nugatory or abortive, and which rendered
a second trial a matter not of discretion, but of right, neces-
sarily appear on the record.”

Ag to when a writ of venire facias de novo may issue
the Cr, Law Com, in their eighth report, p. 160, say: “ A
writ of venire facias de novo may be awarded by the Court
of Queen’s Beneh, where the jury have been improperly cho-
gen, or irtegularly returned, or a challenge has been impro-
perly disallowed, or where, by reason of misconduct on the
part of the jury, or some uncertainty or ambiguity or other
imperfection in their verdict, or of any other irregularity
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or defect in the proceedings or trial, appearing on the
record, the proper effect of the first venire has been frus-
trated or the verdict become void in law.”

The record at the qnarter sessions, after stating that the
defendants were indieted for stealing ocats, to which they
pleaded not guilty, and a verdiet of guilty thereon was
given, added, * that because it appeared to the justices, that,
after the jury had retired, one of them had separated from
the other jurors, and conversed respecting his verdict with
a stranger, it was considered that the verdict was bad, and
15 was therefore quashed, and a venire de novo awarded to
the next sessions;” and it ther proceeded to set out the
appearance of the parties at such sessions, and the trial
and conviction by the second jury, “whereupon, all and
singualar the premises being seen and considered, judgment
was given.” IHeld, on a writ of error, that such judgment
was right.—Z&. v. Fowler, 4 B. & Ald. 273.

In Campbell v. R., 2 Cox, 463 ; Gray v. R, 11 C. &
Fin. 437; R. v, Yeadon, L. & C. 81; and B. v. Winsor,
10 Cox, 278, the award of a venire de novo, in felony as
well as in misdemearor, was held legal and right, in all
cases where, from any reasom, the first trial has proved
abortive,

In the case of R. v. Murphy, 11 Cox, 372, cited, ante,
the judgment reversed by the privy council was a judg-
ment granting a venire de novo in a case of felony, but their
lordships considered the application was, in substance, for
a new trial, and an attempt, by the exercise of a discre-
tion, to grant a new trial in & case of felony, on the ground
that the conviction was considered to be unsatisfactory by
reagson of some irregularity in the trial. The privy council,
in Levinger v. R, 11 Cox, 613, quashed a conviction in
a case of felony, and awarded a venire de movo, on the
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ground that the prisoner had been improperly refused the
challenge of a juror, See also R, v. Martin, 12 Cox, 204,

If the conviction is seb aside from some cause not depena
ding upon the merits of the case, and in any case where
the former trial has been a nullity or a mis-trial, a venire
de novo ought to be awarded.  If the circamstances of
the case are such that the prisoner could not plead autre-
Jois conviet to a second indictment for the same offence,
there is no reason why a wvenire de novo should not be
awarded on the first indictment, provided, of course, that it .
has not been-quashed, or the conviction set aside. on the
ground of irregulerities or illegality in the said first indiet-
ment. In K. v. Yeadon, L. & . 81, the court of crown
cases reserved, holding that there had been a mis-trial,
awarded a venire de move, See also Levinger v. R., cited
wpra.

In E. v. Mellor, Deare. & B, 468, a juror by mistake
answered to the name of another, and was sworn. The
fact was discovered after the trial was over, the prisoner
having been found guilty and sentenced to death, Upon
a case Teserved, Crowder, Willes and Byles, J, J., were of
opinion thdt there had been no mistrial; Pollock, Erla,
Willigms, Crompton and Channell, J. J., were of opinion

 that, as the court of crown cases reserved, they had not
‘the right to award a venire de movo; Campbel, C, J.,
Cockburn, C.J,, Wightman and Watson, J. J, were of
opinion that there had been a mis-trial, and that, as the
court of crown cases reserved, they had the power, under the
statute, to order a venire de novo; Coleridge and Martin,
J. J., were also of opinion that the first trial was a nullity,
and that the.entry on the record should be that there had
been & mis-trial, that the conviction was wrong and null,
and thet the prisoner must be again tried for the swme
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offence. The majority of the judges, in this case, was then
of opinion that a venire de novo may be ordered by the
court of crown cases reserved in a case of felony.

In that Mellor's case, it seems by the remarks of Pol-
lock, C. B.,, Dears & B. 487, that all the judges were of
opinion that a venire de novo cannot be granted where
improper evidence has been received. See R. v. Gibson,
16 Cox, 181,

The Court of Queen’s Bench, in the Province of Qushec,
in two instances, on setting aside the convictions, has
awarded a venire de novo, for admission of illegal evidence,

The first case is K. v. Pelletier, 15 L. O. J, 148,

The second case is R. v. Coote, 12 Cox, 557; L. R.4 P,
€. 599. This last case was brought in appeal before the
privy council, and the judgment was reversed, on the
ground thet the first trial and eonviction were valid, so
that the question of the power of the court to award a
venire de novo, whan the verdict is vacated on the admis-
sion of illegal evidence, was not determined,

In B. v. Guay, 18 L. €, J., 306, the Court of Queen’s
Bench, upon a case reserved for its consideration on the
legality of certain evidence received at the trial, held that
the evidence had been improperly admitted, and gquashed
the verdiet, but the report does not show whether the
court ordered either the discharge of the prisoner or a
venire de novo, In R, v, Chamaillard, 18 L, C. J. 149,
upon a case reserved, the Court of Queen’s Bench va-
cated the judgment, on the ground that the first trial was
null and veid, but gave no order, either as to the dis-
charge or the trial de movo of the prisoner. In this case,
the prosecutor subsequently moved for a wvenire de nove
before the original court, upon which the judge reserved a
second case for the consideration of the full court on the
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question whether he had the right to order a venire de
novo; but the Court of Queen’s Bench refused to decide the
point, on the ground that they had not jurisdiction to du
so, evidently overruling R. v, Daoust, 10 L, C. J. 221,
though the report does not show that the court’s attention
wag called to this last case. See note to 1 Biskop, Crim,
-Proc. 1047, on the subject.

o In R.v. Feore, 3 Q. L, R, 219, the firat trial being declared
null the prisoner was ordered to be re-tried.

The cases of R. v. Yeadon, R, v, Mellor, and Levinger.
v. R., cited supra, seem to leave no doubt on this question,
If the judgment or sentence has been passed by the court,
where the trial was held, the court of crown cases reserved
can either reverse, affirm, or amend the judgment or avoid
such judgment, and order an entry to be made on the
record that the party convicted ought not to have been
convicted. If the sentence or judgment has not been
passed by the court whence the case comes, then the
court of crown cases reserved can arrest the judgment,
or order that such judgment be given by the court whenee
the case comes at a subsequent sesgion thereof, In both
cases, the court of erown cases Teserved has the power to
make such other order as justice requires,

But, as said by Channell, B, in R.v. Yeadon, ubi
supra, the court of crown cases reserved cannot reverse,
affirm or amend the werdiel. It can affirm, reverse or
amend the judgment, if there is one; if there is none yet

+ it may arrest it, or order it to be pronounced, Then it may
order anything else which justice requires. If the first
trial is a mis-trial, for any reason appearing on the face of
the record, then, as in R, v. Yeadon, the court declares it
to have so heen, and orders a venire de novo, or such other
order as justice requires,
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The enactment contained in the aforesaid section of the
Procedure Act certainly implies that in any case where the
former trial has been adjudged to be a nullity, the offender
may be subsequently tried for the same offence. If there
has been & mis-trial, the defendant has not been put in
Jeopardy, If it appears by the record that no legal judg-
ment can be given on the first verdict, it is, as it has been
seen, one of the cases specially mentioned, where s venire
de novo not only may, but must, issue. This is not an
application left to the discretion of the judge, as in the
case of a motion for & new trial by the defendant, A venire
de novo cannot be refused any more than the first venire
could have been, In the eyes of the law there can, it i8
true, be had only one legul trial for the same offence; but
it is that fegal trial which is ordered on a wenire de novo,
The proceedings held in the ease so far are declared not to
be in law a trial; see R. v. Fowler, 4 B. & Ald. 273, If
the indictment has not been guashed, the offender stands
charged-of an offence for which he has not yet becn punished
though not acquitted of the charge. The former convie-
tion against him does not any longer exist. He could not
plead it in bar to a second indictment, because it was nob
a lawful conviction, 1 (#it. 461, and he was not lawfully
liable to suffer judgment for the offence charged against
him,—&, v. Drury, 8 C. & K. 190. If he may be tried
again en a new indictment, why not try him on the same
indictment, if it stands, and avoid delays, costs and annoy-
ances to the prisoner as well as to the prosecutor.

In R. v, Kerr, 26 U, €. €. P, 214, the court held that
the first trial being & nnllity, the defendant conld be tried
again without the necessity of ordering a wenire de novo.

There is no doubt that on a writ of error, a venire de
novo could be awarded, if the first trial is a nullity, “A
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mis-trial vitiates and annuls the verdict in foto, and the only
judgment is a wvenire de mowo, because the prisoner was
never, in contemplation of law, in any jeopardy on his first
trial.”— Whelan v. R., 28, U, C, Q. B. 2 and 137, Itis
not law that this can be done only on a writ of errory
and every time that the first verdiet is set aside, on account
of 8 mis-trial, such a venire de novo should jssue,

on R v. Winsor, 10 Coxz, 276, Chief Justice Cockburn
said : : '

“ No man pught to be put in peril twice on the same-
charge. I éntirely agree with that maxim. But we must
take that fundamental maxim of the criminal law accord-
Ing to what is really meant by it. It means this, that a
man shall not twice be put in peril. After a verdiet has
been onee pronounced, that verdiet being one which it was
competent for the jury to pronounce, you shall not harass
& man & second time if he has been once convicted ond
sentenced. Still less shall you harass a man a second time
if he "has been promouneed not guilty by a jury of hig
country. It does not follow because from any particular
circumstance or resson a trial has proved abortive, that
then the question involved in the case shall not be again
submitted to the eonsideration of a jury, and determined as
right and justice may require” ......... And Blackburn, J.,
sgid : “ For the reasons given by Crampton, J., in Conuwgy
and Lynch v, the Queen, which I will not repeat, I quite
concur in his conelnsion that the principle is this; that

‘where, upon the jury process going, there has not been &
verdict decisive of either guilt or inmocence, whether it be
from error in the judge or the fault of the jury, orinevitable
aceident, or the judge impwperly discharging the jury, and
the indictment has not been disposed of, in all such cases
there ought to be a venire de nove.”
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Motion in arrest of judgment.—The defendant, after
conviction, may move at any time in arrest of judgment,
before the sentence is actually pronounced upon him.
This motion can be grounded only on some objection
arising on the face of the record itself, and no defact in
the evidence, or irregularity at the trial, ean be urged at
this stage of the proceedings, But any want of sufficient
certainty in the indictment, as in the statement of time ox
place (where material), of the person against whom the
offenice was committed, or of the facts and eircurnstances
constituting the offence, or otherwise, which has not been
amended during the trial, and is not aided by the verdict,
will be & ground for arresting the judgment,

The court will ex proprio motu, arrest the judgment,
gven if the defendant omits to move for it, when it is
satisfied that the defendant has not been found guilty of
any offtnce in law. If a substantial ingredient of the
offence does not appear on the face of the indictment, the
court will arrest the judgment.—R. v, Carr, 26 L. O, J.,
61. Judgment will also be arrested if the court doss not
. appear by the indictment to have had jurisdiction over the
offence charged,—8th Crim. L, Com. Report, 162; R.v.
Fraser, 1 Moo, O, O, 407,

A party convicted of felony must be present in court, in
order to move in arvest of judgment ; so a party eonvicted
of a misdemeanor, unless his presenes be dispsnsed with
at the discretion of the court,—1 Chit, 663 ; Cr. L. Com.
Rep. loc. cit.

If the judgment be arrested, the indictment and all the
proceedings thereupon are set aside, end judgment of
acquittal is given by the court, but such acquittal is no
bar to a fresh indictment.—Archbold, 1710; 8th Cr. L.
Com. Rep. 163; 3 Burn, 58,
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Qreaves MSS. note.~~The questlon put to me by My,
Justice Taschereau is :

In cases where the conrt of crown cases reserved quashes
the conviction because illegal evidence has been received
ageinst the prisoner, or because legal evidence offered by
the prisoner has been refused, say Holt's case, for instance
Bl ¢ C. 280, can the court order & venire de novo ¢

“The statute authorizes the court of crown ecases
reserved : : . '

I.—To reverse, affirm or amend any judgment,

IT.—To avoid such judgment and to order an entry to
be made on the record “ that the defendant” ought not to
have been convieted.

IIL-—-#To arrest the judgment.”

IV.—#“To order judgment to be given thereon at sore
other session,” “if no judgment shall have been before
that time given, ag they shall be advised.”

V.—“0r to make such other order as justice may
requlre

. Nos, I & 11 relate to cases where a judgment has been
given ; -Nos. IIT and IV to cases where no judgment has
been given; and -V to all cases. where justice requires

something to be done, either in addition to, or wholly
independent of, any of the things that are previously
specified,

The act creates an entirely new court, and runs wholly
'in the affirmative. Every question of law may be
reserved ; and, if reserved, must be finally determined ;
and when so determined, the subsequent proceedings are to
be in,accordance with that determination. The act leaves
it quite open as to their form, and does not Tequire them
to be in any existing form. It introduces new forms, e. g.,
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the avoiding judgments and ordering entries on the record
and adds general words, which clearly proves that the
forms might be varied to meet the particular case. In
gome cases 1t is elear the judgment must be complete,
e. g, where the judgment is affirmed, and it cannot be
doubted that it was intended to be so in all cases: other-
wise a judgment on error would be complete, whilst a
Jjudgment under this remedial act would not be so, e. g,
8 venire de novo on error ; a mere reversal under this act,

Although the section is very badly worded, it is,
perfectly clear that the court not only may, but ought to
award any and everything that justice requires to carry
out to the fullest extent their decision, The clause not
only applies to judgments, but also to a judgment and
order to make an entry on the record ; and to an order to
give judgment, and to such other orders as justice may
Tequire ; and then “sueh judgment and order, if any,” are
to be certified in the manner pointed out,

Tt is quite clear, therefore, that there may be an order
in addition to a judgment ; and as the record of the indict-
ment 18 not befere the judges, and the decision must in all
cases be certified to the officer, who has the custody of the
indictment, and who is to enter it on the record, and send
o certificate to the sheriff or gaoler, it is diffieult to see
how any case can arise where the judges must not give
gome order in addition fo their judgment,

In order to determine whether a wenire de novo can be
granted, it is best to point out what that proceeding really
is, and we can have no better form than that in Campbell
v. R, 11 Q. B. 814, the year before the act passed. It
ran thus: “It is considered by the court here that the
verdict and judgment upen the said indictment be, for
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the errors aforesaid, set aside and annulled ; and that the
Recorder, efc., in and for, ete, do award a writ of venire
Jacias de move upon the said indictment; and that the
keeper of Millbank do deliver the prisoner to the gaoler
of the City of Chester.” Now, it appears to me that the
whole of this or, at all events, all down to and including
theVwords “ the said indictment” where lastly mentioned, is

comprised in the judgment. Itisall governed by the formal |

words of the, judgment, “it is considered by the eourt.”
The English form simply is that “you cause to come
anew;” the last word being the only difference from the
venire facias.—Chit. forms, p. 73. Then, assuming that
all T have pointed out is the judgment, can the court so
reverse the judgment and award such a venire de novo ?
And I think it clear that they can, and, when the ease shows
that justice requires it, they ought. The case of Dawvies v,
Prerce, 2 T. R. 53, is an express authority for the latter
proposition, '

As to the objection that the act gives no authority to set
a verdict aside, the answer is clear, The judgment on the
question reserved will show that the verdietis a nullity, and
this must appear on the face of the proceedings, and e nullity
in law is exactly the same ag if it did not in fact exist,

Before thisact, when the Court of Queen’s Bench had an
erroneous judgment before them on a writ of error, and the
indietment was.godd, they could only reverse the Jjudgment,
and neither pass the proper sentence, nor send the record
back to the court below, in order that the proper sentence
might be passed,—R. v, Bourne, 7 4. & E, 58." But sce, B,
which was passed to remedy this, provides that whenever
a “court of error shall Teverse the Judgment,” it may either
proncunce the proper judgment, or remit the record to the

: 000
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court below, in order that it may pronounce the proper judg-
ment. Now a case might oceur where this elanse would,
enable the court of error to grant a venire de novo; if that
be s0, the act would be inconsistent in the most material
parts, unless the judges could do the same under sec. 2.
But supposing the sentenco set out consists of a judgment
of reversal and an order for a wenire de movo, it can
admit of no doubt thatit is ejusdem generis with an
avoidance of a judgment and an order of ar. entry that the
prisoner ought not to bave been convicted. Indeed, it is
quite clear that whether the sentence be a judgment alone,
or a judgment and order, it is ejusdem generis with the
things especially named. It cannot bo anything other than
a judgment or a judgment and order. - Aguin, if under thig
act 1o venire de novo can be awarded, the anomaly will
arige that whether a venire de¢ nove can issue will depend
on whether the question be raised under the act or upon
a writ of error; and the act will have provided a worse
instead of “a better mode of deciding difficult questions,”
if under it a venire de novo cannot issue,

Where the judges affirm or amend any judgment, or
direct a judgment to be given, they order the convietion
to be earried out to its full extent. Bo, if they avoid a
judgment because the facts do not prove the alleged offence
they direct the prisoner to be discharged, In these instances
the whole case comes to its legitimate conclusion.  But, if
they cannot award a venire de nmovo, the ends of justice
will be retarded, and may be defeated. There may occur
a case of as brutal & murder as ean be, where judgment
must be arrested for some formal defect, and if the judge
ordered the prisoner to be discharged, he might at once be
arrested, indicted and tried again; for the former record
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would " not support a plea either of aulrefois acquif or
convicf. In sucha case the effect of not granting a venire
de novo would be to make it necessary to institute a new
prosecution, and to give the criminal another chance of
escape,

It is immaterial that the words of the clause are in the
alternative. Two or more alternafives may clearly be
joined in 2 judgment, if necessary,

I will now turn to the cases, and first to those indepen-
dent of the act,

It is clearly settled that a venire de novo can be awarded
in a eriminal case upon a writ of error.w-Gray v. R, 11 .
& F. 427. Campbell v. R., 11 Q. B. 838, Levinger v. R., .
11 Cox, 613. Winsor v. R., 6 B. & 8.143; 7 B. & S. 490.
In Campbell v. R., the Queen’s Bench ordered the Recor-
der of Chester to issue a venire de novo, and the Exchequer
Chamber affirmed this judgment. R. v. Fowler, 4 B. &
Ald. 273 shows that a court of quarter sessions can grant
& new trial, and this ease was approved and acted npon in
Campbell v, B., (11 @. B, 814) on the ground that that
court is not 4 conrt of inferior jurisdiction, See also XK. v,
S8mith, 8 B, & C. 342,

I now come to the cases on this act,

In R, v. Mellor, Deavs, & B, 468, there was a great diffe-
rence of opinien whether a venire de novo could be awarded
under the act.,. The question was only atarted by Lord
Campbiell, C. J., after the argument was over ; and, as far
as I can discover, from the judgments, Lord Campbell, C. J.
Cockburn, C, J,, Wightman, J, and Watson, B, held that a
venire de nove might be awarded ; and Coleridge, J. and
Martin, B., thought that a new trial might be direeted, but
that a venire de novo was not the proper form. Follock, C,
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B., Tirle, J., Crompton, J,, Willes, J. and Channell, B., held
that a venire de novo could not be granted. Crowder, J.
and Byles, J. doubted ; Williams, J., thought the case was
reserved too late, The majority, therefore, thought that a
new trial could be granted ; and it seems not to be very
material whether the new trial bs granted by the usnal
form of a venire de novo, or by some other; for in sub.
stance both would be the same ; and a sinpler form could
hardly be invented than the old form. It seems to me that
the reasons in favor of a new trial are simply overwhelming
especially those of Wightman, J, and Martin, B.

In the subsequent case of R. v. Yeadon, L. & €. 81, the
indietment charged the prigoners in difforent counts with
inflicting gricvous bodily harm, wounding, and an assault
occasioning bodily harm, The jury found them guilty of
a common assault, The chairman held that they could
not find them guilty of that, on that indictment; and
directéd them to reconsider their verdiet; and they then
found them guilty, It was held that the first verdiet
was perfectly legal, and ought to have been received ;
that there had been a mistrial, and there must accordingly
be a venire de nove, Now this judgment was delivered,
after time taken to consider, by Pollock, C. B,, and Wight-
man, J,, Williams, J,, Martin, B,, and Channell, B. concurred
in it. Either, therefore, they considered R. v, Mellor to
have settled the question, or they were satisfied now that
a venire de novo wasright ; and in this latter view Pollock,
C. B. and Channell, B, must bave changed their opinions
and Williams, J,, must have held that, where a case was
properly reserved, a venire de novo might issue, The caso
is a very stromg authority ; as the offence was so trifling,
and so much deliberation was dsvoted to it ; and the more
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80, as it placed the prisoners in jeopardy of being convicted
of the aggravated offence, after having been lawfully
acquitted of the aggravation. It, perhaps, deserved consi-
deration whether the sessions might not have been ordered
to enter a verdict of guilty of a common assault, which was
held to be the lawful finding. It isobvions that that wounld
have been the course exactly in accordance with justice,
B v. Virrier, 12 A, & E. 317, shows that a verdict in a
‘case of misdemeanor may be amended by a judge’s notes;
and the case reserved is even more legal evidence to amend
by. My opinion is that the order just suggested might
properly be made,’

However, there can be no doubt that this ease is a con-
clusive authorify that the judges have power to issue a
venire de nove under the act,

The next question is, can a venire de novo issue, because
it appears on the case that illegal evidence has been
admitted or lawful evidence excluded ; and I am very clear
that it can. The'question seems to arise in consequence of
R. v. Oldroyd, BE. & R. 88 ; R. v. Ball, R. & R. 132; R,
v. Treble, R. & R. 164; Tinckler's Case, 1 East P, (),
354, which seem to prove that if there be ample evidence
to support an indictment after rejecting the improper
evidence, the conviction will not be set aside. But much
doubt is thrown on this doctrine, as stated in R. v, Ball, by
Lord Denman’s note in 1 Den. p, V. preface, as to the real
facts of Tinckler's Case, on which B. v. Ball was founded,
and R, v. Harling, 1 Moo, 0. (. 39, is contra. Anditseems
to me perfectly unconstitutional for judges to take upon
themselves to decide, in a eriminal case, upon the effect of
the admission or tejection of eny evidence on the mind of
a jury; and the later cases of Creuse v. Barvetf, 5 Tyr.
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458, Wright v. Doe d. Tatham, 7 A. & E. 313, De
Ritzen v, Farr, 4 A, & E. 53, and Bessey v. Windham,
6 Q. L. 165, show that where inadmissible evidence is
received in a civil suit a new trial is a matter of right; as
it is impossible to say what weight it may have had on a
jury ; and no doubt they would be followed in any eriminal
case, where the question could arise on a record in the
Queen’s Bench. And under this act, if the question be
whether any evidence has been improperly received or
rejected, the judges can only decide that question; and if
they decide in favor of the prisoner, they must adjudge
accordingly. They cannot decide that any of the evidence
wag inadmissible, and affirm the conviction. Formerly, in
civil cases, the courts exercised a discretion whether a new
trial should be granted for the erronecus admission or
rejection of evidence, and that accounts for R, v, Bell, etc,
But, under the act, & question of law only is to be decided,
and, when that has been done, the further procecdings
anust follow the result.

In Davies v, Pierce, 2 T. R. 53, the declarations of occu-
plers of lands, that they rented the lands and paid rent to
Mr, Evang, being rejected, a bill of exceptions was tendered,
and the record removed into the King’s Bench, who held
that the evidence ought to have been received; and, after
time to cousider what was next to be done, the court
granted avenire de novo, and Buller, J., said “ unless some
extraordinary reasons be urged tothe contrary, I have not
the least doubt but that a venire de nove must be granted.”
As no distinction can be drawn between the admission and
rejection of evidence, and as this case has never been ques-
tioned, it is & conclusive authority on both points, and,
equally so, in criminal ag in civil cases,
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I do not enter into the cases as to where a venire de
movo can or cannot be granted according to the decisions
independent of this act; the act creates an entirely new
mode of procedure ; and T am clear that the only true test
of whether or not a vendre de novo ought to issue under it
ig, whether justice requires it or not; or, more widely,
whether the case ought to be submitted to another jury.

In all other cases, it i clear to me that, whether the
question be decided for or against a prisoner, the courd
ought to carty out the decision either exactly as it would
have been, if the question had been decided in the same
way on the trial, or ag near thereto as may be practicable.

T will next proceed to consider B. v. Scaife, 2 Den. 281,
and 17 Q. B. 238; R.v. Bertrand, 10 foz, 618, and 4. G.
v. Murphy, 11 Coxz, 372, and it will be clearly shown,
unless I am much in error, that R. v, Scaife was well
decided, and that the other cases are altogether errcneous.

Tn order to a correct understanding of these cases, the
procedure in our courts in eriminal cases should be clearly
known. The Court of Queen’s Bench has two different
criminal -jurisdictions; it may deal with all cases where
an information is filed or an indictment is found, in that
court, and it may also deal with all indictments that are
vemoved before trial by certiorari intorthat court from the
courts of oyer and terminer or gaol delivery (which T will
call the assizes hereafter), or quarter gagsions. It seems
that, originally, the trial in all these casas was before all the
judges of this court, and that trials at bar, such as R. v,
Orton, in the Tichborne case, are the original mode of
trial. Tt i3 obvious that such a proceeding must have
been extremely inconvenient, and by the 27 Edw. 1,8, 1,8,
¢. 4., intitled “nisi prius shall be granted before one of the
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justices of the court where the suit ig commeunced,” it is
enacted that inquests “shall be taken in the time of
vacation before any of the justices before whom the plea is
brought ;7 but it adds “unless it be an inquest that
requires great examination;” which supports the opinion
that trials at bar were the mode of trial originally, Tiig
act only authorized nisi prius before a judge of the same
court, in which the suit began, But by the 14 Edw. 111,
St. 1, e. 16, nisi prius may be granted before a judge of
another court, and the verdict is to he returned into the
court where the record is, and there judgment is to be
given. The effect of these statutes is to make the judge,
whether he be a judge of the court where the record is or
not, a representative of the other j udges of that court, and
to make the trial exactly the same as if i had taken place
before the full court, and hence it is that the report of the
judge who tried the case, whether written or verbal, is
always acted upon by the court. The following is a strik-
ing case, In R.v. Wooler, 6 M. & &, 867, an inform-
ation was filed by the attorney general for a blasphemous
libel, and the defendant was found guilty before Abbott,
J., at the London sittings, and the next day he reported
verbally. to the full court that the Jury retired to comsider
their verdict, and on their return into court the foreman
gave a verdict of guilty and said they all agreed, and the
verdict was recorded ; Abbott, J., then summed up the
course he had taken when the j ury retived, and said tha
then a barrister informed him that some of the jury had not
agreed in Wooler's case; and it appearing to him, Akbott,
J., to be doubtful whether from the particular sitnation of
- some of the jury, they might not exactly hear what had
passed, he made this statement to the court; and a new
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trial was ordered at the suggestion ofthe court itself. This
is a very important case on several grounds. It was an
information filed by the attorney general and tried at nisi:
priug in London. The court acted on the verbal report of
Abhott, J., exactly as if they had all been present at the
trial. It shows that the court will grant a new trial in a
criminal case when there is any reason to doubt the
correctness of the verdiet,

" The jurisdiction of the Court of Queen’s Berch in crim-
inal cases arises from its being the Sovereign court of oyer
and terminer and gaol delivery. The Privy Council in the
first case wbi supra took no notice of the nature of the court ;
but in the secoud, they say “the supreme court sitting in
baneo in term, could (not) take cognizance as a court of
appeal of the judgment pronounced by Faweett, J,, at the
session of oyer and terminer, which had come to an end
before the session in banco began,” Thig ig altogether erro-
neouns; the trial was at nisi prins ¢» the supreme court, and
just was exactly like B. v. Wooler, the only difference is that
Prosecutions for felony in that court are by information at
the suit of the attorney general. The court in banco was
neither a court of appesl, nor was the session of oyer and
terminer ended, It was the samne supreme court, and the
trial was in contemplation of law exactly asif it had taken
place before all the judges, and the new trial had been
granted by them. A graver mistake could not have been
made, for there is no doubt that our Queen’s Bsnch can.
not grant a new trial, where the case has been tried at the
assizes or the crown side; for it cannot have the facts
before it ; and it ig because the facis are before it when a
case i tried on a record of the Queen’s Bench that that
. court can grant a new trial in any case. This mistake com-
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pletely destroys the authority of both R. v, Bertrand and
A. G.v. Murphy; for in neither, was the true nature of the
case seen, and all that these decisions amount to is simply
this, that the supreme court cannot grant a new trial in
felony, where the case has not heen tried before it, but
under a commission of oyer and terminer or gaol delivery.

And here, I cannot help questioning the decision in R.
v. Bertrand that the Privy Council could bear the case.
In R. v. Wooler the courtacted on the verbal statement of
the judge ; how could an appellate court deal with such a
case ? Although there are written notes of what may have
oceurred ata trial, it isditficult to see how they could be dealt
with in an appellate court ; and in such cases, it is clear In
England that no appellate court can notice them. Yetno
notice seemns to have been taken of these points.—In that
case of R.v. Bertrand, an infurmation for murder filed by
the attorney general in the suprems court of N, 8. Wales was
tried before the Chief Justice, but the jury could not agree
and were discharged ; and the prisoner was afterwards tried
by another jury, and a verdict of guilty given, and a new
trial granted by the supreme court, on the ground that the
judge’s notes of the evidence of witnesses on the previous
trial had been improperly admitted inevidence. Ounappeal
to the Privy Coaneil, this decision was reversed. The
grounds of the reversal are open to much observation. The
firet was that no new trial could be granted in any case of
felony. This position is clearly erroneous in many cases as
will be shown, The second was that K. v. Secaife was the
only cuse where an application for a new trial in felony had
over been made, It will hereafter be shown that R. v.
Ellis, 6 B. & C. 145, completely refutes this statement,
R. v. Scaife was misunderstood. The court sald that,
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ijn that case, Cresswell, J,, *“admilited a deposition subject
to the objection; the meaning of which probably was that
he might upon consideration have referred his ruling to
the court of criminal appeal.” This is a strange mis-
take; a judge at nisi prius has no power so to do; and
that great judge knew the right course perfectly well.
He «thought that as the record came from the Queen’s
Bench, that wags the proper tribunal to deal with the case,”
and he informed the prisoner’s counsel that * he thought
the admissibility of the deposition should be raised in
that court. ”~—2 Den. 286, And it was so raised accord-'
ingly.

The court relied very much on there having been no
application for a new frial before that case, and that
since that decision no attempt had been made to press that,
cage as an authority, If it had been considered how extreme-
ly rarely indictments for felony are tried in the Queen's
Bench or on Queen’s Bench records, it would have heen seen
how extremély weak such a point is, In my long expe-
rience on the Ozford Circuit I only remember one; and X
never heard of another; and I much doubt whether any
except the cases reported have come before the courd after
verdict, 'The reasonsare clear ; it requires special grounds
to remove a case into the Queen’s Bench ; and where removal
takes place, the same proportional number of acquit-
tals and convictions will ocour as in cases tried at the
assizes ; and in acquittals, there can be no new trials, and
in convictions, it is not in one case in twenty that thers
can be any ground for a new trial, It was anything rather
then reasonable to rely on the absence of such cases,
(Since the preceding was written careful search has been
made in the crown office, and in the laat 33 years there
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have been only 55 cases of felony and only about 11 eonvie-
tions, which may be reduced to about six actually separate
cases ; and K. v. Scaife seems to be one of them. Noth-
Ing could more strongly confirm my views; and I have
no doubt now that the reason why other cases of applica-
tions for new trials have not heen found is that there have
been no cases in which there was any ground for making
them, even if there were any cases where an application
was capable of being made.)

Again, no mention is ever made on the record of the
application for or of the grant of a new trial. And in
Bright v. Eynon, 1 Burr. 394, Lord Mansfield, C, J., said
“ the reason why this matter cannot be traced further baclk
is that the old report books do not give any accounts
of the determinations made by the court upon motions,”
Neither this case nor R. v, Mawbey, 6 7. R. 619, were
cited. In the latter, the court held, for the first time, that
a new trial in a criminal case might be granted as to the
defendants that had been found guilty only, on the ground
that justice required that should be dome; although no
precedent could be fonnd.

The evidence of some of the witnesses on the former
trial, in this Bertrand case, was read from the judge’s notes,
at the Instance of the prisoner personally and on the appli-
cation of his counsel; and this course was disapproved hy
the Privy Council, who said : “Tt is a mistake to consider
the question only with reference to the prisoner. The
object of a trial is the administration of justice in a course
a8 free from doubt or chance of miscarriage as merely
human administration of it ean be, not the interests of
either party.” This remark very much lessens the impor-
tance of & prisoner’s consent even when he is advised by
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counsel, and substantially, not of course literally, affirms
the wisdom of the common understanding in the profession
that a prisomer can consent to nothing. This supposed
common understanding seems to be as unfounded in law as
it is in reason. A man may plead gnilty, if he likes,
though the court advises him not to do so. What is that
but consenting to a verdiet against himself? The very
question “are you guilty or nob guilty ” assumes that
he may so consent. It is every day’s practice for it te be
openly stated in court that a prisoner pleads guilty by the
advice of his counsel ; and it would be difficult to suggest
a reason why he should not do so, Can anything be more
absurd than to hold that this prisoner could not consent to
the evidence being read, and yet that he might plead euilty,
and thereby comsent to be hung? Our ancient lawyers
were more sensible men. In Mansel's Cage, 1 And. 104,
after stating an imperfeet verdiet, the record alleges that he
was asked whether he wished to be freed from that verdict,
and he answered: that he did, and so he, of his own consent,
was freed from the verdict; all the judges at Serjeant’s
Tnn held that this course was Tight. It is true that in this
case there was no verdict inpoint of law; as Foster, J.,
pointed out in Kinlock's Case, Fost, 31 ; but that does not
fnvalidate the ruling of all the judges that & prisoner may
consent even in a case of murder. So in Kinlock's Case,
Fost, 16, after the jury had been charged, they were dis-
charged “at the request and by the consent ¥ of the pris-
oners, and this was held right. In thie case Foster, J,, said
«in capital cases I think the court is so far of counsel with
the prisoner that it should not suffer him to consent to
anything manifestly wrong and to his own prejudice.”
Even this great criminal lawyer omitted to perceive that
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the judge cannot prevent a prisoner from stating in court
what he may think fit. All that the judge can, or ought
to do, is o explain to the prisoner the position in which he
is, and the consequences of what he is going to do, and then
the prisoner js clearly entitled to act as helikes. In R. v,
Edward, R. & K. 224, where a juror was taken ill and
another sworn in his place, the judge said the witness must,
be examined over again ; but the counsel said if the judge
read his notes over that would be sufficient ; accordingly
he read his notes over to the witness, asking him at the
end of every sentence if it was right, to which he answered
in the affirmative, and was then cross-examined; and the
convietion was affirmed. This case was not cited in B. v.

. Bevfrand. - :

To A. G. v. Murphy; 11 Cox, 378, an information for
murder filed by the attorney general in the supreme
court of N. B, Wales was tried at a “session of the
said supreme court as a court of oyer and terminer and
general gaol delivery” before one of the judges of the
same court, and the prisoner was convieted, and a rule
was granted by the said supreme court why a wenire
de nove should not issue on the ground that, during adjourn-
ments of the trial, the jurors were permitted to see news-
papers containing reports of the trirl asfaras it had gone.
One report was headed “The South Creek Murder Case,”
and another stated thata « witness was crogs.examined, but
was not shaken in his evidence,” That rule was made
absolute ; but on appeal to the Privy Council that judg-
ment wag reversed. The first ground stated for the reversal
was that “ the law is clear that the discretional power vested
in certain courts and cases to grant mew trials does not
extend to cases of felony,” Now in this case the
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question was sltogether different from that in RE. v,
Bertrand. There the question was whether & new trial
could be granted on the merits; here it was whether &
new trial could be granted for misconduct, bias, and
want of impartiality of the jury, or (as the ervurt put it)
by reason of some irregularity in the trial” Yet the court
held that the rule so laid down in R. v. Bertrand governed
the case. :

The court next say that «each of these cases falls within
the rule that no person ought to be put in peril twice-on
the same charge.” A stranger misapplication of atule was
never made. The rule was made fora prisoner’s benefit ;

apd here it is used. to prevent him obtaining a fair trial,
and a chance of saving his life. Itis almost needless to
say that the rule only applies where there has beed a
tawful conviction or acquittal, and not where the question
is whether it be lawful or not.

The eourt then rely upon the dictum of Blackburn, J., in
R. v. Winsor, 14 L. T. 195 ; 10 Cox, 276 that* where the
jury have once found a verdict of conviction or acquittal,
the matter has become ves-judicate, and after that there
canbe no further trial.” Whether that dictum, when strietly
tied down to the question on which it was uttered, was
correct or not, need not be discussed. It is immeasurably
too wide as a general proposition; for it would preclude
new trials in all misdemeanors, all reversels on error, and
all arrests of judgment; and it is plainly no authority,
where the question is whether the verdiet is right.

Then the court seems to have becoms at last aware phat,
in some cases, there might be a new trial in felony, though
this was unknown to them in R, v, Bertrand, and 1s incon-
sistont with the general propositionat the beginning of this
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Judgment. They say “the cases, in which a verdict upon
& charge of felony has been held to be a nullity and a
venire de novo awarded, have not been classified in the
digests ; there ere cases of defect of jurisdiction, in respect
of tinie, place or person—cases of verdicts so insufficiently
expressed, or so ambiguous that a judgment could not be
founded thereon; but we have not discovered any valid
authority for holding a verdiet, of conviction or acquittal
m & case of felony delivered by a competent jury before a
competent tribunal, in due form of law, to be a nullity by
reason of some conduct on the part of the jury which the
court considers unsatisfactory.” We think the search must
have been very superficial, or (wa much regret to add) the
cases very little understood. At all events it would have
been very much more satisfactory, if the court, instead of
looking merely for cases in point, had taken pains to
ascertain the principles upon which verdicts had been set
agide, and then considerad whether this case was not
within those principles. The right under Magna Charta is
that every prisoner shall be tried per legale judicium
pariwm suorum; (see the remarkable record in 1 Hals,
8465) ; and, in our humble judgment it needed no case to
prove that no jury that is improperly biassed or prejudiced
can be a lawful jory, and consequently if that be shown, or
even if a real doubt be raised as to that being the case,
the verdict cannot stand.

Again the court say “none of the authorities cited for
the defendant appear to us to sanction the notion that a
verdict, even in a civil case, could be set aside upon an
imagination of some wrong without any proof of reality.
The suggestions, upon which verdicts have been so set
aside in civil cases have alleged traversable facts, material
and relevant, to show that the wverdict had actually
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resulled from improper influence; and we refer to the
special verdict reported in 11 H. 4 f 17, as affording an
example of such facts as would, if stated in a suggestion on
the record, have had the effect of setting aside the verdiet.”

Now no case was ever more thoroughly misunderstood,
or more completely perverted info the very opposite of
what it decided, than this ease,

In order properly to understand the case, it is better to
state what the practics was under similar cireumstances
at the time when it occurred. Inancient times, when any
charge of miscondact, partiality, ete., was made against a
jury, the practice was for the judge to examine the jurcrs
ag to it, and if they admitted it, their admission was entered
on the record. Thus where a charge was made that some
of a jury had separated, drunk, and been bisssed by e
stranger, the judges ab nisi prius examined the jurors,
who confessed it, and their confession was entered as
parcel of the reeord, and nevertheless the judges teok their
verdiet, 14 H. VII; 29,15 H, VII, 1, So, where a witness
was examined by a jury efter they had retired to consider
théir verdict, and comeplaint was made to the judge, he
examined the inquest, whe confessed all the matter, and it
wad entered on the postea.—Metcalfe v. Deane, Oro, El,
189, And see Vicary v.Farthing, Oro. El, 411; Graves
v. Short, Cro. EI, 616,

The case in 11 H. IV, 17, is this: *“The plaintiff in an
assize had delivered a doroll in writing to e juryman on
the panel for evidence of his matter, and after the same
juror, with others, was sworn, and put in a house to agree
on their verdict, he showed the same writing to his com-
penions ; and the officer, who kept the inquest, showed this
matter to the court ; wherefor the justices took the writing

FPP
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from the jurors, and took their verdict, and by the exami.
nation of the jurors, the time of the delivery of the writing
was inquired into, and it was found (4.e. by the judges,
and not “by the jurors” as the Privy Council supposed)
ut supra; and because the verdiet had passed for the
plaintiff, he now prayed his judgment. Gascoigne and
Hulls, judges of the K. B., said that the jury after they were
sworn ought not to see or carry with them any other
evidence except that which was delivered to them- by
the court, and by the party put in court upen the avidence
shown; and because they did the contrary, this was
suspicious (which words are omitted by the Privy Couneil.)
" Wherefore he ought not to have judgment. (And after-
‘wards the plaintiff said that the writing proved the same
evidence as he bimself gave to them at the bar; wherefore
it was not so bad as if it had not been read in evidence,
but it was not allowed)) The Privy Council omitted this
last passage between brackets.
~ Now it is quite clear that the same course of examining
the jury, etc.,, was followed here as in the cases above
referred to. Yet the P. C. call this “a special verdict;”
and say “the result of the examination, viz., that the
verdiet was not according to the evidencs, but upon
evidence taken out of court, without the assent of the
other party, appeared by the finding of the Jury;” and,
again, that the court * ascertained the fact of the miscon-
duct of the plaintiff by examination of the jurors, while
acting as jurors, and by their verdict.”

Whereas nothing is clearer than that the only verdict
the jury gave was for the plaintiff upon the issue joined ;
and it is very ditficult to understand how the Privy Coun-
¢il could imagime that a jury could find any verdict as to
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anything else; and still more so, a verdict that would
have convicted themselves of irregularity, if not more,:
But it is still more gurprising that the Privy Council
whilst professing to translate the case should have
omitted all version of ceo fuit suspicious; for that
is the very ground of the judgment; for what was said
by the judges was the judgment of the court. Rolle
(trial verdict, D. pl. 9, p. 714} well puts this case on ths
ground that the delivery of a writing to the jury will
avoid a verdict for the party who delivered it, although he
give the same evidence t6. the jury at the bar; and neither
in this nor in any other case did the court enter into any
inquiry whether 4n fact the jury was biassed, This case
is a distinct authority that if a party give & papertoa jury, .
which may possibly bias them, and they find a verdict for
him, this makes the verdict so suspicious that it can not
stand ; and this case has always been followed in later
cases. _ '

In a trial between the Bishop of R. and the Earl of
Kent, during & tempest some of ths jurors separated them-
selves, and some person szid to one of them, “Beware how
youact; for the matter of the Farl is better than the matter
of the Bishop,” and induced him to drink ; and afterwards.
the jury found a verdiet for the Bishop. It was held
that the verdict was good; for it was contrary to the
inducement which was made for the defendant ; but, if
the verdiet had been the other way, it would not have
stood; for it would be suspicious, (oar il est SUSPEceo-
neur.) Y. B. 14 H, VII, 29 and 15 H. VII, 1, This
cage wad repeatedly argued before all the judges of hoth
benches; and it was held that the distinetion between
& verdiot for the party, in whose favor the influenge
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was used, and a verdiet against him, was that the ver-
dict for him showed that there was a bias in his favor ;
bub the verdict against him showed that there was no
favor towards him; and it was said to have been held
that, if & man gave money to a juror, Who found a
verdict against him, the verdict was good ; but it would
have been otherwise if the verdict had been for him,
Tord Hale infers from this case that if the jury eat and
drink “at the charge of the prisoner, and the verdict
find him guilty, the verdict is good; but if they find
him not guilty, and this appears by examination, the
judge before whom the verdict ig given, may record
the special matter, and therenpon the verdict shall be
set aside, and a new frial awarded.”—2 Hale, 308, Bes
also Granres v. Shart, Cro. El, 616.

The jury having heard all the evidence in a case of mur-
der, withdrew to consider their verdict, and being returned, -
delivered their verdiet into court in writing; and being
examined by the court how they came by that writing, con-
fessed it was delivered into their hands by the prisoner ag
they passed him. The court thereupon discharged the jury
of the prisoner and a new venire Wwus awarded, Anon.
Fost. 27. This record was produced in court. "

In Metcalfe v. Deane, Uro. El 189, a witness for the
defendant was called by the jury after they had retired, and
they caused Lim to repeat his evidence, w hich was the same
in effect that was given before in ecurt, and nob different,
and they found a verdict for the defendant, and the court
held that the verdict was not good, because (according to
Rolle) « it is mol certaimly known to the court whether
this was the same evidence as was given at bar.”—2 Rolle
Abr. 715, pl. 13, who says he had scen this record.
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Now thess cases clearly show that if there be any rea-
sonable ground to suppose that the jury may have been
improperly influenced, the verdiet will be set aside ; and the
influence need not be created by the party in whose favor
the verdict is given; for where handbills reflecting on the
plaintiff's character had been distributed in court and shown
to the jury on the day of the trial, & new trial was grauted
against the defendant, though he denied all knowledge of
the handbills.—Coster v. Merest, 3 B. &£ B. 272, R.v.
Wooler also is a distinct authority that a reasonable doubt
of the correctness of a verdict is a sufficient ground for a
new trial in a criminal cage, ' _

Now let us see what the Murphy case is. 1t is distinct-
ly stated that the jurors were allowed the use of news-
papers containing the heading “The South Creek murder”
and stating that a withess was cross-examined and not
shaken, This clearly was matter that ought not to have
been seen by the jury; as its tendency was against the
prigoner; and the verdict was against him.. It is impossi-
ble to conceive that any judge would have allowed the
jury to see these papers. The case clearly comes directly
within the principle established by all the authorities,
The decision omt this point, therefore, was undoubtedly,
erroncous,

The supreme court had ordered a proper entry on the
record (in accordance with the authorities) that the jury
were improperly allowed the use of the newspapers, Yet
the Privy Council entered into & consideration of the docu~
ments, on which the supreme court acted. This is directly
contrary to Graves v. Short, and in subversion of the ruls
that nothing but the record itself can be considered, The
" ground on which the Privy Council considered these docu~
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“ments was that they were referred to them with the case
by the crown; bat it can bardly he maintained that that
could make that Iawful to be acted upon, which would
otherwise be unlawful.

Then the court proceeded to show thsat the sheriff and
his bailiffs ate not like a party in a cause; but that really
was not the point, The true question was, had the jury
access to papers which might improperly hias their minds,

I now pass from 4. G, v. Murphy. Ttis well next to
consider the supposed authorities for saying that therc can
be no new trial in felony.—1In R. v. Mawbey, 6 7. R, 619,
four defendants were indicted for a conspiracy, and two
of them acquitted and two convicted; and one guestion
was whether & new trial could be granted as to the two that
were convicted without the others; and it was contended
for these defendants that a new trial ought to be granted
wherever there would be a palpable defect of justice if it
were not granted. On the part of the crown, cases were
put to show that a new trial conld not be granted in many
cases, in which there might be a palpable failure of justice.
Thus if a defendant, unguestionahly guilty, were acquitted,
the court counld not grant a new trial. So also if a defen-
dant be convicted of treason or felony, though against the
weight of evidence, thers is no instance of a motion for a
new trial in such a case; but the judge passses scntence
and respites execution till application can be made to the
merey of the erown. It is clear that this passage refers to
cases of conviction on the crown side at the assizes, and not
to cases tried at nisi prius on King’s Bench records; for
until the 11 G, 4 & 1 Wm. 4, ¢, 70, 5. 9, sentence could
not be passed on a conviction at nisi privs; and the hard-
ship in so large a number of such cases was quite sufficient
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for the argument on the part of the crown, Again the die-
tumn merely asserts that no case of a new trial had been
found where it had been moved for on the ground of the
verdict being against the weight of evidence ; which is a far
narrower assertion than that no new trial could be granted
in any case of felony ; and very nearly amounts to an ad-
mission that, in some cases of felony, a new trial might he
granted, Then Lord Kenyon, C. J., plainly referring to
this dictum, said “in one class of offences indeed, those
greater than misdemeanors, no new trial can be granted at
all.” This dictum must in all fairness be limited {o the
point put by the counsel for the crown; otherwise it is
clearly too wide. This dictum, entirely separated from the
context, has been cited in Corner’s C. P, 161, and elsewhere
as warranting the gemeral proposition; and I will apply
the dictum of Cockburn, C. J.,in Winsor v. R, 14 L. T.
189, 10 Cox, 276, toit. « This loose dictwm has been copied
servilely by text writers into their books until it has come to
be regarided asanauthority.” The only other case cited by
Corner is Bright v, Eynon, 1 Burr, 390; but thersiznot a
word as to a new trialin felony in that case. DBut this case
and R. v. Mawbeyare as strong authorities a3 possible that
the court will not yield to the mere absence of precedent
in opposition to the claims of justice ; but will grant a new
trial where the ends of justice cannot be attained withous
it. In a note, 13 Fuast, 416, it iy said “in capital cases at
the assizes if a convietion take place upon insufficient evi-
dence, the common course is to apply to the crown for a
pardon”; but “I am not aware of any instance of a new
trial granted in a capital case.” The context shows that this
means a case tried at the assizes.

. In the same note, it issaid that in Tinckler's Case, 1 East
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P, (. 354, it seemed to be the opinion of the judges that
a new trial could pot be granted infelony, Neither in Fest
nor in 1 Den. p. V. (preface) is anything of the sort men-
tioned; and it isdifficult to see how sucha point could have
arisen, The prisoner was tried at Durham for murder ; and
a case was Teserved as to the admissibility of certain dying
declarations, and the jndges held the conviction right, Itis
clear the judges could not grant a new trial; and, if any
thing as to a new frial was mentioned, it was wholly extra-
judicial, and all it could amount to was that where a case
was tried on the crown side at the assizes, no new trial
could be granted by any other court, The truth is that
all that has been said on this snbject refers to cases tried
at the assizes or quarter sessions; and, as therc are no means
of bringing the facts before the Queen’s Bench on error or
by certiorari, of course that eourt cannot grant a new trial,
The supposed general rule doubtless, originated with these
ordinary cases at assizes and sessions; but, like other
general rules, it is subject to the exception of the very
rare cases in the Queen’s Bench, The following cases of
misdemeanor well illustrate the matter, In R.v. Ozford-
shire, 13 East 411, the defendants were found guilty of
the non-repair of a bridge at the assizes, and a motion was
made for & certiorari to remove the indictment into the
Queen’s Benech in order to move for a new trial ; but it
was held that it could not be done, as the court conld
have no information as to the merits. B, v, Nichols, Thid,
note p. 412, 8o where the defendants were convicted at
the qnarter sessions for the non-repair of a bridge, the
court at once refused to notice a case which had been
reserved for their opinion. R.v. Salop, 13 East 95. Again,
in R, v. Winsor, 14 L. T, 201, 10 Coz, 276, Blackburn, J.,
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said * & verdict may have been founded on ciroumstances
against evidence ; but that cannot be reviewed in a court of
error, because the evidence upon which the jury decided the
question of faet cannot be brought up to a court of error.”

This remark was made with reference to a case of felony,
and it i3 quite inconsistent with the supposition that thera
can be no new trial in any case of felony; for it was
tseless to draw such a distinetion as to the facts being or
not being before the court, if in no case could the court
decide upon them,

But where a case is tried on a Queen’s Bench record, the
evidence is brought before the ecourt in banco, and .it can
deal with it as it can in other cases tried on records of thaé
Sourt, The distinction, therefore, is that the Court of
ueen’s Bench cannot grant a new trial either in misde-
meanor or felony where the case has been tried on the
crown side at the assizes or quarter sessions, because it
cannot have the facts before it, But that it can grant s
new trial in all cases of misdemeanor (whether on the
merits or otherwise} where the trial is on a record of that
court ; and also, in all cases of felony so tried, for any
formal defects; and it is maintained that it can do so alse
on the merits,

T now turn to a case which excited considerable notios
at the time. The prisoner was charged with stealing the
money of his mistress at Exeter, convicted and sentenced
to 14 years’ transportation; but this judgment was
reversed on error, ., v, Ellis, 5 B. & . 393, He was again
indicted, and in consequence of the prejudice that existed
against him, the indictment was removed into the King's
Bench, and he was tried at nisi prius by a jury of the
County of Devon, and again convieted ; and within the
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four first days of the next term a rule was applied foron
the ground that evidence of other stealings besides those
charged in the indictment had been improperly admitted ;
but the reports differ as to what the rule was. In 6 B.
& €. 145, it ig said to have been a “rule for staying the
judgment.,” In 9 D. & R. 176, it is said to have been “a
rule for a mew trial;” and this is right; for I have
ascertained, from the crown office, that that is the entry in
the master’s book. Loxd Tenterden was present when the
application was made, and heard the grounds of it stated,
for he remarked upon them ; but as no motion can be made
in felony, unless the prisoner be present, the application
was postponed until he was brought up for judgment on a
subsequent day, when it was renewed and fully argued
before Bayley, J. and Holroyd, J.,on the part of the prisoner,
but the counsel for the crown was not heard, Here then
we have a case of felony, in which a rule fora new trial was
applied for, argued, and decided on the merits, and not a
doubt suggested as to a new trial being grantable in felony ;
and it is ofear thatall these three great judges had no doubt
on the subject, otherwise they never would have listened
to the application or heard it solemnly argued ; but would
have instantly stopped the motion, as was done at once in
R. v. Ozfordshive and R.v. Sulop. This case occurred
in 1826, when Lord Campbell and Cresawell, J.,, very
probably were in court; the one then being in great
business in that court, and the other, being joint reporter
with Barnwall. This case clearly was a good precedent
for R. v. Scaife, and it proves how unfounded is the
statement inthe judgment in R. v. Bertrand that no such
application had ever been made before that case; and, as
that erroneous supposition was the foundation of that
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Judgment, it shakes that decision to the greatest extent, Tt
equally negatives the doctrine that no new trial can be
granted in felony; for the more that doctrine is supposed
to have prevailed, the more unaccountable is it that the
application should have been entertained, unless all the
Jjudges were clear that the doctrine was erroneous.

In R. v. Seaife, the indictment had been removed into
the Queen’s Banch aud was tried b y Cresswell, J., at York,
when two of the prisoners were convicted, and one acquit-
ted. Cresswell, J., had admitted the deposition of an absent
witness, subject to the objection that it could not be
evidence against two of the prisoners, and he pointed out
that the question ought to be raised in the Queen’s Bench,
as the record came from that court,—(2 Den, 286) Now
it i3 quite impossible to suppose that Cresswell J ., would
have taken thiz course, unless he was of opinion that that
court could set the matter right, and the only way in
which it could do so was by granting a new trial ; and the
only reasonable inference is that that great judge had no
doubt that a new trial might be granted in felony, and I
have littte doubt that the similar course in B, v, Eliis, ag
to the admissibility of evidence, was in the mind of Cress-
well, J., when he reserved the question,

Accordingly, a rule nisi for a new trial ‘wasg obtained,
argued on both sides, and the rule mads absolute by
Lord Campbell, C. J., Patteson, J., Exle, J., and Coleridge
J. Not a douht was suggested as to a new trial being
grantable in felony., But after the judgment had been
delivered it was suggested (according to the Queen’s
Bench report) that there was a difficulty as to what rule
should be drawn up, no precedent, for & new trial in felony
having been found, on which Lord Campbell said “that
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might have been an argument ageinst our hearing the
motion.” The court, after conferring with the master,
made the rule absolute, So that, having the question
directly brought to their notice, the court clearly thought
there was nothing in it. Probably the report is inac-
curata as to the difficulty about the rule, There could be
no difficulty in an ordinary rule absolute, as it would fol-
low the regular course ; but here, there was the diffieulty
of making the rule absolute as to those prisoners only who
had been convicted, which was so much discussed in . v.
Mawbey, in which it was decided that it might be done,
but no rule deawn up; and probably this was the diffi-
culty. See the rule in 2 Den. 287. The result of the
examination of these cases is that Lord Tenderden, C. J.,
Bayley, J., Holroyd, J., Lord Campbell, C.J., Coleridge, J.,
Patteson, J., Ere, J., and Cresswell, J., must bave been
of opinion that & new trial in felony might be granted at
the time, when these cases were before them, and the fact
that neither in the one ease nor in the other did the counsel
for the crown venture to raise the question, strongly tends
to show that, on all hands, it was considered perfectly clear
at that time that & new trial might be granted in felony.
It may be well also to consider the cases as to a venire
de movo after a special verdict in felony, as the only
material difference batween it and a new trial seems to be
that a venire de novo is only grantable for something that
appears on the face of the record, but & new trial may be
granted for a varieby of causes in addition, which never
appear on the record. —1 Chit. 654. It is clearly
ssttled that a venire de novo may be granted for error in
the proceedings, which is not upon the merits. As toa
venire de movo on the merits, in Trafford v. K, 8.
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Bing. 204, a venire de novo was granted, because the
special verdict did not contain a sufficient finding of facts
to warrant the application of the rule that, at common law,
the land holders would have the right to raise the banks of
a river, from time to time, so &3 to confine the flood-water
within the banks. The court, therefors, must have com-
gidered the facts, and decided upon them. In R. v. Keife,
1 L. Raym. 138, the question was whether a special
verdict showed that the prisoner was guilty of murder or
manslaughter. On the first argument Holt, C. J., said, “if
the verdict is imperfect, no judgment can be given, but a
venire de novo ought to issue ”; and Eyre, J.,, and Rokeby,
J., held the same. At the end of the second argument, no
judgment was given on the matter of law raised on the
special verdict; but Holt, C. J., took several exceptions to
the indictmnents, and they were quashed. In A. v, Bur-
ridge, 3 P, Wi, 499, Lord Hardwicke, €. J., said that
“g doubt seems to have arisen whether a venire de nove
oould be awarded in a capital case; to avoid this ques-
tion, Lord Holt took exceptions to the indictments.” Thisg
seems to be a misapprehension both as to their having been
any such doubt, and as to Lord Holt having tried to aveid
it ; there is not a word in the report to lead to either sup-
position, and it should be remembered that, in former
times, the judges quashed indictments for any objection
apparent to themselves; and hence it was that any bar-
rister, as amicus curice, had & right to point out any defects
“to inform the justices, that they donot err.”—14 H, VI,
29, The dicta, therefore, of Lord Holt, C. J., and the other
two justices are unshaken; and Trafford v.R., is in accord-
ance with them; so also in Campbell v.R, “thereis asolemn
decigion of the Court of Queer's Bench, not reversed or
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questicned, that a venire de novo will lie upon an imperfect
verdict” in felony : per Blackburn, J., R. v. Winsor, 14 L.
T.203; 10 Cow, 276. It is clear that in every case of
a special verdict, the merits of the case are considered,
and if they are sufficiently stated, judgment on the one
side or the other is given, but if they are insufficiently
stated, a wenire de novo must issue, In R, v. Sykes, T
Raym. 202, in an information for perjury the record of
the trial, en which the perjury was committed, varied from
the statement of it in the information, and at the assizes, it
was found specially. It was held that the judges at the
trial ought to have determined it, and that & wvenire de
novo ought to issue. This case is & clear decision that a
venire de novo ought to issue upon the merits. It is just
like the case of adinitting or rejecting evidence improperly,
which in civil cases is a ground for a venire de novo:
Davies v, Pierce, 2 T. R, 125. Andin Campbell v. R., 11
Q. B, 824, it wasasserted that there is no distinction on this
poibt between criminal and civil cases. If then a wenire
de movo can be granted on the merits iu felony, it strongly
supports the powers of granting a new trial on the merits,
for the difference between the two really consists merely
in the form in which the question is hrought before the
court. '

A sort of vague notion seems to have existed that there
was some distinction between felony and misdemeanor on
these questions; and the dictum of Lord Kenyon, C, J., in
R, v. Maswbey, referring to'“a class of offences ” * greater
then misdemesnors ” may have given countenance to this
supposition. But any such distinction is elearly unfounded,
for there is no doubt, whatsoever, that in every case
of felony where there is any fatal formal defect, a new
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trial or a vemire de movo (as the case may be) may be
granted exactly in the same way as in misdemeanors, and
it was well observed by Cockburn, C. J.,in B. v. Wensor
with reference to R. v. Davison, 2 F. & F. 250, that “it
is very true that that was a case of misdemeanor, and this
is a case of felony ; but I can see no real distinction whatever
between the two classes of cases. The trial by jury is the
same, and the principles on which it is to be administered
are the same, whether the case is one of felony or misde-
meanor ; and I am utterly at a loss to see any distinction
that can exist in point of principle between the two
cases.” :

There is, however, one very important distinction in
favor of a prisoner charged with felony-—the right to chal-
lenge jurymen peremptorily—which does not eXist in mis-
demeanor, and this affords a strong argument for there

"being at least as larga a power to correct the errors of
jurors, on the merits, in cases of felony as in misdemeanors,

I have dealt thus fully with this question, because it
does seem to me most unreasonable that there should be
power to grant a new trial in misdemeanors, both on the
merits and for matters of form, and in felony also, for mat-
ters of form, but not on the merits; in other words that
there should be no such power on the most momentous
guestions on which the guilt or innocence of the prisoner
may turn, although it exists in the Jess important matters,
which in no way whatever bear on his guilt or innocence.”

SPECIAL PROVIBIONE.

269. Any judge, retired judge, or Queen’s counsel, presiding at
any sittings of the High Court of Justice of Untario, may reserve the
giving of his final decision on guestions raised at the trial 4 and his
decigion, whenever given, shall be considered as if given at the time
of the !;rial.—éti V., 610, 8. L .
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270. The practice and procedure in all eriminal cases and matters
whatscever in the said High Court of Justice ehall be the sanie as the
practice and procedure in similar cases and matters, before the
astablishment of the said High Court.— 46 7, ¢. 10, 5. 2.

271, If any general commission for the holding of a conrt of assize
and nisi prius, oyer and terminer or general gaol delivery, is issued by
the Governor General for any county or distriet in the Province of
Ontario, such commission shall contain the names of the Jjustices of
the eupreme court of judicature for Ountario, and may alse contain
the nawmes of the judges of any of the county courts in Ontario, and of
any of Her Majesty’a counsel learned in the law, appointed for the
Province of Upper Ganala, or for the Province of Ontario, and ifany
any such commisgion is for & provisional judicial district euch com-
mission may contaiu the name of the judge of the district court of the
said distriet

2. The said courts shall be presided over by one of the Justices of
the said supreme eourt, or in their absence by one of such county
court judges or by one of such counvel, or in the case of the said
distriet by the judge of the said district court—46 ¥, ¢. 10, s, 4,

272. It shall not be necessary for any court of General Sessions
in the Province of Ontario to deliver the gaol of all prisoners who are
confined upon charges of eimple larceny, but the court may leave any
such cases to be tried at the next court of over and terminer and
general gaol delivery, if, by reason of the difficulty or importance of
the case, or fur any other cause, it appears to it proper 50 to do.—C. 8,
U C,el7, 5.8

273. If any person i proseculted in either division of the high
Court of Justice for Outario, for any misdemeanor, by information
there filed or by indictment there found, or removed into such eourt
and appears therein in term time, in person, or in case of a corporation,
by attorney, to answer 1o such information or indictment, such defen-
dant, upon being charged therewith, shall not imparl to a following
term, but shall plead or demur thereto, within four days from the
time of his appearance; and in defanlt of his pleading or demurring
within four days as aforesaid, judgment may be entersd against such
defendant for want of & plea.—& 8, U. €, ¢.108, s, 1.

274, Ifauch defendant appears to such information or indictment
by attorney, such defendant shall not imparl to a tollowing term ; but
a rule, requiring him fo plead, may forthwith be given and served,
and a plea to such information or indictinent may be enforced, or
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Jjudgment in default may be entered, in the samne manner as might,
have been done formerly in cages in which the defendaut had appeared
to such information -or indictment by attorney in a previous term;
but the court, or any judge thereof, upon sufficient cause shown for
that purpose, may allow further time for such defendant to plead or
demur to such information er indictment.—C. 8. U. C,, e. 108, 5. 2,

275, If any prosecution for misdemeanor inetituted by the Attorney
General for Ontario in the said court, is not brought to trial within
twelve months next after the plen of not puilty has heen pleaded
thereto, the court in which such prosecution is depending, upon' appli-
cation made on hehalf of any defendant in such 1;irose(mtion, of which
application twenty days previous notice shall be given to such

Attorney General, may make an order, authorizing such defendant to
bring on the trial of such prosecution; and thereupon such defendant
may bring on such trial accordingly, unless & nolle'prosequi in enterad
to such prosecution.—C. 8. UL €', ¢.108, 5. 4.

276. Inthe Provinee of Nova Scatia a ealendar of the criminal
cages shall be sent by the clerk of the Crown to the grand jury ineach
term, together with the depositions taken in each case and the names
of the different mt.uesaes, and the indictments shall not be made ont,
except in Halifax, until the grand jury so directs. —FE. 8. N.8.
(3rd 8.), ¢ 123, s 17.

277, A judge of the supreme court of Nova Scotia may sentence
convioted criminals on any day.of the sittings at Halifax, ag well as in
term time.—R. & N, 8, (8rd B.), ¢.171, 3. 75.

GENERAL PROVIBIONS,

278, The eeveral forms in the schedules io thiz Act, or forms to
the like effact, shall be good, valid and sufficient in law, ard the forms
of indictment contained in the second schedule to this Act may be
ured, and shall be sufficient s respetts the several offences to which
they respectively relate; and as respects offences not mentioned in
such second schedule, the enid fortoe shall serve as a guide o show
the manner in which offences are to be charged, so as to avoid sur-
Plusage and verbiage, and the averment of matters not neceseary to
be proved, and the indictment shall bs good if, in the opinion of the
court, the prisoner will sustain no injury from its being held to be so,

QQQ
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end the offence or offences intended to be charged by it can be under-
gtood from it.—82-33 V., ¢. 29, 5, 27; and c. 30, 4, 66.

279, Nothing herein contained shall alter oraffect any of the laws
relating to the government of Her Majesty’s land or naval forees.—32-
33 V., c. 29, 5. 137.

The enactment in section 278, so far as it relates to the
forms eontained in the first schedule, is taken from the 11-12
V., ¢.42, 5 28, Imp. The cases of Barnes v. White, 1 C. B.
192, in re Allison, 10 Ex. 561, R. v. Jokneon, 8 Q. B.
102, and R. v. Sansome, 1 Den. 545, scem to support the
contention that where a statute gives a form it is suffi-
cient to follow it. In R v. Joknson, ubi supra, however,
it was said, by the judges, that a statutory form ig
insufficient, if it does not give a complete description of
the offence,

In R. v. Kimber, 3 Cox, 223, the judges doubted if a
certain document under the Jervis act wasg sufficient
though it had been drawn exactly in the form given by
the statute. In Hggintor’s Cuse, 5 E, & B, 100, it
was held that if a form is given by a statute, it can be
followed—So, in R, v. Bain, Ramsay's App. Cuses 191,
for perjury; and R. v. Davis, 18 U. C. §. B. 180, for false

pretences.
REMARKS ON FORMS IN THE SECOND SCHEDULE,

Murder and Manslaughier.—Venue in the body of the
indictment unnecessary. S, 104, Procedure Act,

Bodily harm,—Venue unnecessary.— Indictment under
gec. 8, ¢. 162 need not aver *and did thereby cause bodily
harm.”—But if it does “gricvous bodily harm” are the
words of the section,——Then © with intent to commit mur-
der,” or “ with intent feloniously, wilfully and of his malice
aforethought to kill and murder " are necessary.

See R, v. Carr, 26 L, €. J, 61,
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Rape.—Venue unnecessary.—Allegation that the wo-
man ravished was above twelve years of age, unnecessary,

LRobbery.—This i3 a form under sec. 34 of the Lareeny
Adt, page 331, ante, It is entirely defective, even after
verdiet. _ '

Burglary,.—Word “ burglariously ™ omitted.—The par-
ticular felony intended must also be specified. This form
bad, even after verdict. See remarks under see, 38 of the
Larceny Act, p. 363, ante, '

Stealing money.—Stealing money is simple larceny
under see. 5 of the Larceny Act, p. 290, ante, and the form
given for simple larceny in this schedule covers it, Stealing
from the person is covered by sec. 32 of the Larceny Act,
p. 315, ante, and this form does not cover it.  Stealing any
property or sny money the value of which is over $200 ig
covered by sec. 86 of the Larceny Act, p. 457, ante, and
this form, if intended to fall under that section, should
allege that the sum of money stolen was of more than $200,

Embezelement,~—See proper form, p, 386, ante, under
sec. 52 of the Larceny Ad,

False pretences,—What are the false pretences should

be set at full length. .
See, p. 420, ante, remarks under sec. 77 of the Larceny

Act, :
After verdict, an indictment was quashed for not stating
what the false pretences were. B, v. Mason, 2 T R, -
581, This decision was hefore the statute whick enacts
that, after verdict, anindictment in the words of the statute
is sufficient.

In R. v, Goldsmith, 12 Cox, 479, it is said that the
question whether such an indictment, not stating what are
the false pretences, would be sufficient now, after verdict,
has not been raised. See E. v, Kelleher, 14 Coz, 48,
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In Ontario and Quebec, befors the Consolidation Acts of
1869, sec. 35 of ch. 99, C. 8. C. expressly dispensed
with the necessity of setting out the false pretences in all
indietments for obtaining by false pretences ; but this clause
has been repealed by the General Repeal Act of 1869.

Offences against the habitation.—See proper form under
sec. 2 of ¢. 168, p. 558, ante.—The word « unlawfully ” is
wanting. The statutory offence is therefore not covered by
this form,

In R.v. Dawis, 1 Leach, 498, the indictment averred
that the defendent unlawfully, maliciously and felonious-
Iy did shoot, ete. ~ The words of the statute creating the
offence charged were. *That if any person shall wilfully
and maliciously shoot v.veeeen. he shall be guilty of felony.”
As the word « wilfully ” was not in the indictment, it was
held bad. :

So in R. v. Qox, 1 Leach, 71, it was held that the term
# wilful ” in a statute is a material description of the offence,
and that an indictment for such an offence must necessa-
rily aver that the act was “ wilful” or done «wilfully,”
« Quod voluit diwit, said Patteson, J., in A. v. Benf, 1
Den. 157 ; if the Legislature has said that the doing such
an act wilfully shall be an offence, the indictment must
charge the defendant to have done it wilfully. That the
words of the statute must be pursued is a safe and certain
rule; an inguiry whether other words have the same
meaning, must be precarions and uneertain.”

So in B, v. Turner, 1 Moo. €. C. 239, it was held that
if a statute makes it criminal to do an act unlawfully and
maliciously, an indictment must state that it was done
unlawfully ; stating that it was done feloniously, volunta-
rily and malicionsly is not enough, So an indictment
charging the prisoner with ¢ feloniously, wilfully and
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maliciously ” cutting, is defective, and judgment will be
grrested npon a verdict thereon, if the statute creating the
offence uses the word * unlawfully.”— R. v. Ryan, 2 Moo,
¢, C. 15; R. v. Lewis, 2 Russ, 1067,

Malicious imjuries to property.—This form is under
goc. 4. of ch. 168 p, 562, ante—The word “ unlawfully ¥
-is wanting., Also the words “with intent to defraud  or
« injure, ”—Bad, even after verdict.

Forgery.—Ses general form, ante, p. 484, ante, for
forgery under statute, .and p. 486, ante, for forgery ab
common law, and under sec. 28 of Forgery Act, p. 512,
ante, for forgery of a promissory note,

Qoiming.—The words “intent to defraud ” are a surplu-
gage in the eount for counterfeiting under see. 3. o 167,
p. 537, ante.—The last part of this form ig for a misde-
meanor under sec. 12 of ¢ 167, p. 544, ante, and is not
in the words of the statute.

Subornation of perjury.—The words “ aforesaid upon
their oath aforesaid” should be inserted after the words
« and the jurors.” Each count is a separate presentment,
and every presentment must appear to be upon oath.—1
Chit. 249; Archbold, 73.

 Offences against the publicpeace.—This form is en-
tirely defective. It is under sec. 9 of o. 147, p. 35, amie,
and the words wnlawfully and feloniously are omitted,
See proper form with that act, p. 36, ante.

Offences against the administration of justice—This
form is presumed to cover the offence ereated by sec. 89 of
the Larceny Act, under which, p. 459, ante, see a proper
form.

The present one has not the word *feloniously.” Then
it does not allege that the defendant has not used all due
diligence to cause the offender to be brought to frial,
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This is an exception, and a well established rule of
pleading directs that if there be an exception contained
in the same clause of an act creating an offence, the
indictment must show, negatively, that the defendant
does not come within the exception.—Archbold, 62.

Bigamy.—See form, p. 76, ante, under ¢, 161.

The two last counts in this form of the gecond schedule
are fur offences under secs, 1 and 3 of that act.

Offences relating to the army.—This form is to eover
the offence created by sec. 1 of ¢. 169.—1It is entirely
defective.—It should allege that the accused was not
an enlisted soldier in Her Majesty’s service or a seaman
in Her Majesty’s naval service. Then procuring @ soldier
to desert is too general, His name must be given, if
known, or if unknown covered by the usual allegation
in such instances,

Offences against public morals.—Defective,—Under c.
157, s. 8, p. 71, ante.—See form in Archbold, 935, See.
140, Procedure Act, applies. :



FIRST SCHEDULE.

(Not rinted. The forms it contains apply to 8s. 30
to 96 of the Procedure Act, relating to the procedure
before the magistrates. )

SECOND SCHEDULE. ' .
" FORMS OF INDIOTMENT.
] dee’l’
County (or distriot) The Jurors for our Lady the Queen,
of y to wit: upon their oath, present that A, B, on
the day of- in the year , at in the county
(or distriot) of , did feloniously, wilfully, and of his malice

aforethought, kill and murder one C, D.

Manslaughter.
County (or district) Same as last form, omzttmg “ wilfully
of , bo witi: and of malice aforethough and sub-
stituiing the word ** slay ” for the word * murder.”

. Bodily Harm.
County (or distriet) } The Jurors for our Lady the Queen
, to wit: upon their oath, present that J. B, o
the , dayof , ab , did feloniously admmzster
to {(or cause to be taken by) one A B., poison {or other des-
tructive thing) and did thereby cause bodily harm to the gaid
A, B., with intent to kill the paid A, B, (or C. D.)

Rape.
Count.y (or district) ] The Jurors for our Lady the Queen,
, to wit: }upon their oath, present that A. B, on
t.he day of 4 at by force and against her
will, feloniously ravished and cama.lly koew C. D, a woman
above the age of twelve years,

Simple Larceny.

Cuunty (or district) The Jurors for our Lady the Qneen,

, to wit: upon their oath, present that A. B., on
t.he day of , 81 , did felonionsly steal a gold
watch, the property of C. D,
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Robbery,
Cc-untjr (or distriet) The Jurors for our Lady the Queen,
y 10 wit:: upon their oath, present that A. B., oo
the day of y &b , did felonicusly rob C, D

(and at the time of, or immediately before or after such robbery
(if the case iz s0), did cause grievous bodily harm to the said
C. D), (or to any person, naming him.)
Burglary.

County (or distriot) The Jurors for our Lady the Queon,
of , to wit: upon their ovath, present that A, B., on
the day of y ab , did feloniously break 1nto
and enter the dwelling-house of C. D., in the night-time, with
intent to commit a felony therein (or as the case may be.)

Stealing Money,
County (or district) } The Jurors for our Lady the Queen,

of , 1o wit: upon their oath, present that A. B., on
the day of , at , did feloniously steala certain
sum of money, to wit, to the amount. of dollars, the property

of one C. D, (or as the case may be.)
Embezzlement.

County (or distriot) The Jarors for our Lady the %ueen,
, to wit: upon their oath, present that A,

the day of , b » being a servant (or clerk)
then employed in that capacity by one C. D, did then and there,
in virtue thereof, receive a certain sum of money, to wit, the
amount of , for and on acconnt of the said C, D., and the
said money did feloniowsly embezale.

False Pretences,

Oeunty (or district) The Jurors for our Lady the Queen,
, to wit: upon their oath, present that A. B., on

the day of s at , nnlawfully, fraudalently and
knowingly, by false pretences, did obtain from one C. D., six
yards of muslin, of the goods and ohattels of the gaid C. D,

with intent to defroud,
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Offences agaimst the Habitation.

County (or district) The .Jurors for our Lady the Queen,
of , to wib; upon their oath, present thut A, B, on

the day of ,at , did felonicusly and maliciously
get fire to the dwellinghouse of C. D., the said C. D. (or some
other person by name, or if the name is unknown), some person
being therein. ' .

Malicious Injuries to Property.

County (or distriect) ) The Jurors for our Lady the Queen,
of , to wit: upon their oath, present that A. B., on
the day of ; 8t , did felonicusly and maliciously

set fire, or attempt to set fire, to & certain building or erection,
that is to say (a house or barn or bridge, or as the case may be,)
the property of one C. D. (or as the cuse may be).

_ Forgery. .
County (or distriat) '} The Jurors for otr Tady the Queen,
of , to wit: upon thefr oath, present that A, B., on
the , day of y at , did feloniously forge (or
utter, knowing the same to be forged) a certain promissory nofe,
&c. (or clandeslinely and without the comsent of the owner, did
make an alteration in u certain written instrumens with intent to,
defraud, or as the case may be).

Coiming,

County {or distriet) The Jurors for our Lady the Queen,
of , to wit: upon their oath, present that A. B., on
the day of ; 86 , did feloniously counterfeit a
gold coin of the United Kingdom, called a sovereign, eurrent by
law in Canada, with intent to defrand, (or had in his
possession a counterfeit of & gold coin of the United Kingdom,
called a sovercign, current by law in Canada, knowing the same
to be counterfeit, and with intent to defrand by uttering the
 game.}

Perjury.

County (or distriet) The Jurors for our Lady the Queen,
of =, to wit: upon their oath, present that heretofore,
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to wit, at the (assizes) holden for the county (or Qistriet)
of , on the day of , before (one of the judges
of our Lady the Queen), a certain issue between oune E. F. and
one J. H., in a certain action of covenant, was tried, upon which
trial A. B. appeared as a witness for and on behalf of the said
E. F., and was then and there duly sworn before the said
and did then and there, upon his oath, aforesaid, fulsely, wilfully
and corruptly depose and swear in substanco and to the effeot
following,  that he suw the said G. H. duly execute the deed
on which the said action wag brought,” whereas, in truth, the
said A. B. did not see the said G. . execute the said deed, and
the said deed was not exeented by the said G. H., and the said
A. B. did thereby commit wilful and corrupt perjury.
Subornation of Perjury.
Couuty (or distriet) } Same as last form to the end, and then
, o wib proceed :—~And the jurors further present,
that before the committing of the said offence by the said A. B.,
to wit, on the day of , &b y €. D, uolawfully,
wilfully and corruptly did cause and procure the said A. B. to
do and commit the said offence in manner and form aforesaid.

Offences against the Public Peace.

County (or distriet) The Jurors for our Lady the Queen,
of , to wit: upon their oath, present that A, B., on

the day of , ab , With fwo or more persons,
did riotously and tumultuously assemble topether to the disturb-
ance of the public peace, and with foree did demolish, pull down
or destroy (or attempt or begin to demolish, de.), a certain
building or erection of C. D,
Offences against the Administration of Justice.
Gounty (or distriet) } The Jurors for our Lady the Queen,
y to wit :— [ upon their oath, present that A. B., on
the y dayof y 8b , did eorruptly take or receive
money under pretence of helping . I. to a chattel (or money,
dec.), that i8 to say, a horse (or five dollars, or a note, or &
earriage), which had been stolen (or as the ease may be).
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Bigamy or offences against the Law for the Solemnization
of Marriage.
Gouuty (or distriet) The Jurors for our Lady the Queen,
, towit: Jupon their oath, present that A. B., on
the day of y &b bemg then married, dld
feloniously marry €. D. during the lifetime of the wife of the
said A. B.—(or not heing duly authorized, did sclemnize or
assist in the solemnization of) a marriage between C. D. and E.
¥., or being duly authorized to marry, did solemnize marriage
between O, D, and B, F. before proclamation of banns according
to law, or without a license for such marriage under the hand and
seal of the Governor.)
Offences reluting to the Army.
County (or distriet) } The Jurors for our Lady the Queen,
, to wit : }upon their oath, present that A. B., on
the da.y of y at , did solicit (or procurs a
soldier to dosert the Queen's service (or as the case may be).
Offences against Public Morals amd Decency.

County (or district) } The Jurors for our Lady the Queen,

of stowit:  [upon their oath, present that A. B, on
the day of s Bt , did keep & eommon gaming,
bawdy or disorderly house (o7 rooms),

 General Form,

County (or district) | The Jurors for our Lady the Queen,

of , to wit: upon their oath, present that A. B, on
the da.y of ) b , did {here desoribe the offence
in the terms in which it ig described in the law, or state such facts
as constitute the offence intended to be charged, and if the offence
18 felony, state the act to have been dons feloniously.)
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THIRD SCHEDULE.

Whereas at (stating the session of the court before which the
herson was eonvicted,) held for the county (or united counties)
of , 00 before A, B, late of , having
been found guilty of felony, and judgment therson given, that
(state the substance,) the court before whom he was tried re-
served a certain question of law for the consideration of the
Justices of (name of court), and exeoution was therenpon respited
in the meantime (‘as the case may de): Thisis to certify that
the justices of (name of court) having met at in
term (or as the cuse may be), it was considered by the said
justices there, that the judgment aforesaid should be annulled,
and an entry made on the record, that the said A. B. ought uot
in the judgment of the said justices, to have been eonvicted of
the felony aforesaid; and you are thercfore, hereby required
forthwith to discharge the said A. B. from your custody.

(Bigned), E. F.
Clerk of {as the case may be.)
To the sheriff of , and
the guacler of ; and all

others whom it may eoncern.

3283 V., c. 29, ach. A, and o. 30, sch, ;/~C. 8. U. €., ¢. 112,
ch.; —C. 8 L. C, ¢ 77, ach. A.; —B. 8. N. 8. (8+d 8), «.
171, sch. ;}—~1 R. 8. N. B., Title XL, and sch., Form (U.)



CHAPTER 179.
AN ACT RESPECTING RECOGNIZANCES.

ER Majesty, by and with the advice and consent of the Senate
and House of Coramons of Canada, enacts as follows —

1. Any eurety for any person charged with any indictable offence
mey, upon affidavit showing the grounds therefor, with a certified
copy of the recognizance, obtain from a judge of & superior court or
from & judge of a county court having eriminal jurisdiction, an order
in writing under bis hand, to render such person to the common gaol
of the county where the offence is to be tried,—1 B. 5. N. B, e.
157, 8. 1.

2. The sureties, under such order, may arrest such person, and
deliver him, with the order, to the gaoler named therein, who shall
receive and imprison bim in the said gaol, and shall be charged with
the keeping of such person until he is discharged by due course of
law.—1 E. 8. N. B, e 157, 8. 2.

3. The personrrendered may apply to a judge of a superior court, or
in cases in which a judge of 8 county court may mdmit to bail, to s
judge of a county court, to be again admitted to bail, who may on
examination allow or refuse the same, and malke such order as to the
number of the sureties. and the amount of recognizance ag he deems
meet,—which order shall be dealt with in the same manner as the
first order for bail, and go on, a8 often as the case requires.—i K. 8.
N. B, ¢ 157, 8. 8.

4, On due proof of such render, and certificate of the eheriff, proved
by the affidavit of & subseribing witness, that such person has been
so rendered, B judge of the superior or county court, as the case may
be, shall order an entry of such render to be mdde on the recognizance
by the officer in charge thereof, which shall vacate the recognizance,
and may be pleaded or alleged in discharge thereof.—1 R. 8. N. B,
¢ 167, 6. 4.

5B, The sureties may bring the person charged as aforesaid into the
eourt at which he is bound to appear, during the sitting thereof, and
then, by leave of the court, render him in discharge of such recogni-
gance Bt any time before trial, and sich person shall be committed to
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gaol, there to remain until discharged by due course of law; but such
court may admit such persou to bail for his appearance at any time it
deewns meet.—| B, 8. N. B., ¢. 157, 2. 5.

8. The arraignment or conviction of any person charged and bound
as aforesaid snall not discharge the recognizance, but the sameshall
be effectual for hia appearance for trial or sentence, as the case may
be ; and the court may comnit such person to gaol upon his arraign-
ment or trial, or may require new or additional sureties for his
appearance for trial or sentence, as the case may be, notwithstanding
such recognizance ; and such commitment shall be a discharge of the
sureties.—1 B, 8. N. B, c. 167, 5. 6.

7. Nothing in the foregoing provisions shall limit or restrict any
right which a surety now has of taking and rendering to custody any
person charged with any such offence, and for whom heis such surety,

8. Unless otherwise provided, all fines, issues, amercements and
forfeited regoguizances, the disposal of which is within the legizlative
authority of the Parliament of Canada, set, imposed, lost or forfeited
beforeany court of criminal jurisdiction, shall, within twenty-one days
after the adjournment of such court be fairly entered and extracted
of a roll by the clerk of the court, or in case of his death or absence
by any other person, under the direction of the judge who presided at
such court, which roll shall be mede in duplicate and signed by the
clerk of the court, or in case of his death or abeence, by such judge :

2. If such court is a superior court of ¢riminal juriediction, one of
such rolls shall be filed with the clerk, prothonotary, registrar or
other proper officer,— '

{a.) In the Province of Ontario, of a division of the high court of
Jjustice,—

(5.) In the Provinces of Nova Scotia, New Brunswick and British
 Columbis, of the supreme court of the Provinge,—

() In the Province of Prince Bdward Island, of the supreme court
of judicature of that Province,—

(d.) In the Provingce of Manitoba, ofthe Court of Queen’s Bench of

that Province and,—
{e.) Tn the North-West Territories, of the supreme court of the said

Territories,—

On or before the first day of the terin next succeeding the court by
or before which such fines or forfeitures were imposed or forfeited:

3. If such court is & court of General Sessions of the Peace,ora
county court, one of such rolls ahall remain deposited in the office of
the clerk of such court.—C. 8. U. €, ¢. 117, 28, 1 and 2, part, 3 and
4, part. 49V.,e. 25,4. 14& 3 Geo. 4, c. 46, s 2, Fmp.
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9. The other of such rolls shall, as soon as the same iz prepared,
ke sent by the clerk of the court making the same, or in case of his
death or ahsence, by such judge as aforesaid with s writ of fieri facias
and capias, according to the form in the schedule to this Act, to the
sheriff of the county in and for which such court was holden;

-and such writ shall be authority to the sheriff for proceeding to
the immediate levying and recovering of such fines, issues,
amercements and forfeited recognizences, on the goods and
chattels, lands and tenements of the several persons named
therein, or for taking into custody the bodies of such persons respec-
tivaly, in cage sufficient goods and chattels, lands or tenemants cannot
be found, whereof the sums required can be made ; and every person
g0 taken shall be lodged in the common gaol of the county, until satie-
faction is made, or until the court into which such writ is return-
sble, upon cause shown by the party, as hereinafter mentioned, makes
an order in the case, and until such order has been fully complied
with.—CV 8. UL &, ¢. 117, 55. 2, part, 4 part, and 5. 3Gen. 4, ¢ 46, &
2, Imp. .

10. Ifany person bound by recognizance for his appearance (or for
whose appearance any other parson has become so bound) to prose-
cute or give evidence in any case of felony or misdemeanocr , or to
angwer for any common assault, or to articles of the peace, makes
default, the officer of the court by whom the estreais are made out
ehall prepare a list in writing, specifyiog the name of every person
g0 meking default, and the nature of the offence in respect of which
guch person, or hie surety, was so bound, together with the residence,
trade, profession or calling of every such person and surety, and
shall, in such list, distinguish the principals from the sureties, and
shall state the cause, if known, why each such person did not appear,
and whether, by reason of the non-appearance of such person, the
ende of justice have been defented or delayed.—Ct 8. O, ¢. 99, 5, 120,
7 Geo. 4, ¢. 64, 5. 31, Imp. '

11, Bvery such officer shall, before any snch recognizance is estreat-
ed, lay such list before the judge or one of the judges who presided
at the court, or if such court was not presided over by a judge, before
iwo juatices of the peace who attended at such court, and such judge
or justice shall examine such list, and make such order touching the
estreating or puiting in process any such recognizance ag appears
Just, subject, in the Province of Quebee, to the provisions hereinafier
contained ; and no officer of any such court shall estreat or put in
process any such recognizance without the written order of the judgs
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or justices of the peace before whom respectively such list has been
laid—C 5. €,c 99, 8. 121. T Geo. 4, c. 64, 3. 81, Imp.

12. Except in the cases of persons bound by recognizance for their
appearance, or for whose appearance any other person has become
bound to prosecute or give evidence in any case of felony or misdetnens
not, or to answer for any common assault, or to articles of the peace,
in every case of default whereby a recognizance hecomes forfeited, if
the eauae of absence is made known to the court in which the person
was bound to appear, the court, on consideration of such caunse, and
considering also, whether, by the non-appearance of such person the
ends of justice have been defeated or delayed, may forbear to order the
recognizance to be estreated ; and, with respect to all recognizances
estreated, if it appears to the satisfaction of the judge who presided at
such court that the abeence of any person for whose appearance any
recognizance was entered into, was owing to circumstances which
rendered such absence justifiable, soch judge may make an order
directing that the sum forfeited upon such estreated recognizance
shall not be levied.——C. 8 . C e. 117, 3. §, part.

13. The clerk of the court shall, for such purpose, before sending
1o the sheriff any roll, with & writ of fieri facias and capias, 88 direc~
ted by this act, submit the same to the judge who presided at the
court, and such jodge may make & minute on the gaid roll and writ of
any auch forfeited recognizances and fines as he thinke fit to direst not
to be levied ; and the sheriff shall obsarve the direction in such minute
written upon such roll and writ, or indorsed thereon, and shsll forbear
aceordingly to levy any such forfeited recognizance or fine.—C. 8. U,
&, 117, 5. 7.

14. If upoa any writ issued under this net, the sheriff takes lands
or tenements in execution, he shall advertise the same in like man-
neras he is required to do before the sale of lands in execution in
other cases; and no sale vhall take place in less than twelve months
from ihe time the writ came to the hands of the sheriff.—€. 8. U. €,
¢ 17, 2 8.

15. The clerk of the court shall, at the foot of each roll made out
a8 herein directed, make and take an affidavil in the following form,
that is to gay i~—

«I, A, B. (deseribing his office), make oath that this roll is truly
stand earefully made up and examined, and that all fines, ispues,
¢ amercemncnts, recognizances and forfeitures which were set, lost,
#jmposed or forfeited, at or by the court therein mentioned, and which,
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#in right and due course of law, ought to be levied and paid, are, to
“the best of my knowledge and understanding, inserted in the said
#10ll; and that in the said roll are also contained and expressed alt
¢ such fines ag have been paid to or received by me, either in court or
t gtherwise, without any wilful diacharge, omission, misnomer or defect
“whatsoever 80 help me God ;”

Which oath any justice of the peace for the county is hereby autho-
rized fo administer=C. 8, U. €, e 117, 2. % 3 Geo, 4, c. 46, 3. 3,
Jmp.

16. If any person on whose goods and chattels a sheriff, bailiff or
other officer is authorized to levy any such forfeited recognizance,
gives security to the said sheriff or other officer for his appearance
at the return day mentioned in the writ, in the court into which auch
writ is returnahble, then and there to abide the decision of such court
and also to pay such forfeited recoghizance, or sum of money to be
paid in lieu or satisfaction thereof, together with all such expenses as
are adjudged and ordered by the court, such sheriff or officer shall
discharge such person out of custody ; and if such person does not
appear in pursuance of his untertaking, the court may forthwith issue
a writ of fieri fucige and capias againgt the surety or sureties of the
person 8o bound as aforesaid.—CL 8, UL €, ¢. 117, 5, 10; 3 Geo. 4, e
46, 2. 5. Imp. -

17, The court into which any writ of fleri facias and capias, issued
uader this act, is returnable,: may inguire into the circntnstances of
the case, and may, in its diseretion, order thedischarge of the whole of
the forfeited recognizance, or sum of money paid of to be paid in lien
or aatisfaction thereof, and make such order thereon as to such court
appesars just ; snd ench order shall accordingly be s discharge to the
sheriff, or to the parly, according to the circumstances of the case,
—0. 8 0. ¢y e 117, 5. 113 3 Geo. 4, ¢ 46, 6, Imp.

18, The sheriff, to whom any writ is directed under this act, shall
return the same on the day on which the same is made returnable
and shall state, on the back of the roll attached to snch writ, what
has been done in the execution thereof; and such return shall be filed
in the court into which euch return is made~ 8 T O, ¢ 117, s,
12; 3 Gen 4, ¢. 46, 5. 8, Imp.

19. A copy of such roll and return, certified by the clerk of the
court into which such return is made, shall be farthwith transmitied
to the Minister of Finance and Beceiver Greneral, with a minute thereon

EER
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of any of the sums therein mentioned, which have been remitted by
order of the court, in whole or in part, or directed to be forborne,
under the authority of thia act.—C. 8. U. ', ¢. 117, & 13.

20, The sheriff or other officer ehall, without delay, pay over all
maneys collected under this set by him to the Minister of Finance
and Heceiver General, or other person entitled to receive the same.
—C 8. UG, e 117, 5. 14,

QUEBEC,

21. The provisions of sections eight and nine and of twelve to
nineteen, both inclusive, shall not apply to the Provinee of Quebec,
and the following provisiona shall apply to that Provinee only,

22. Whenever defanlt is made in the coundition of any recogni-
zance lawfully entered into or taken in any eriminal case, proceeding
or matter, in the Province of Quebec, within the legislative authority
of the Parliament of Canada, 8o that the penal gun therein mentioned
becomes forfeited and due to the Crown, such recognizance shall
therenpon bLe estrested or withdrawn from any record or proceeding in
which it then is or a certificate or minute of such recognizance, under
the scal of the court, shall be made from the records of suwch conrt
where the recognizance has been entered into orally in open court :

2. Buch recognizance, certificate or minute, as the case may be,
ghall be transmitted by the court, recorder, justice of the peace, ma-
gistrate or other functionary hefore whom the cognizor, or the
prineipal cognizor, where there is a surety or sureties, was
hound to sppear, or to do that, by Lis default to do which the con-
dition of the recognizance is broken, to the superior court in the
district in which the place where such default was made is included
for eivil purposes, with the certificate of the court, recorder, justice
of the peace, magistrate or other functionary as aforesaid, of the
breach of the eondition of anch recognizance, of which and of the
forfeiture to the crown of the penal sum therein mentioned, such cer-
tificate shall be conclusive evidence :

3. The date of the receipt of such recognizance or minute and cer-
tificate by the prothonotary of the said court shall be indorsed there-
on by him, and he shall enter judgment in favor of the crown againast
the cognizor for the penal sum mentioned in such recognizance, and
execution may issne therefor after the same delay as in other cases,
which ehall ke reckoned from the time when the judgment is entered
Ly the prothonotary of the said court:
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4. Buch execution shall issue npon flat or preecipe of the Attorpey
General, or of any person thereunto aunthorized in writing by him ;
and the crown shall be entitled to the costa of execution and to costs
on all proceedings in the case subsequent to execution, and to such
costs for the entry of the judgment, ag are fixed by any tariff:

-8, Nothing in this section contained shall prevent the recovery of
the sum forfeited by the breach of any recognizance froin being
recovered by suit in the manner provided by law, whenever the same
cannet, for any reason, be recovered in the manner provided in this
BecLion ¢

6. To such case, the sum forfeited by the non-performance of the
conditions of such resognizance shall be recoverable, with costs, by
action in any court having jurisdiction in civil cases to the amonnt, at
the suit of the Attorney General of Canada or of Quebec, or other
person or officer anthorized to sue for the crown: and in any such
action it shall be held that the person suing for the crown is duly
empawered 80 to do, and that the conditions of the recognizance were
not performed, and that the sum therein mentioned is, therefore, dua
to the crown, unless the defendant proves the contrary :

7. In this section, unlesa the context otherwise requires, the expres.
gion  cognizor” ineludes any numberjof cognizora in the same recog.
nizance, whether as principals or sureties.—C, 8. L. €, ¢. 106, s. 2.

28, When a person has been arrested in any distriet for a erimeor
offence committed within the limits of the Province of Quebee, and a
justice of the peace has taken recognizances from the witnesses heard
before him or another justice of the peace, fur their uppearance at the
next gession or term of the court of competent eriminal jurisdiction,
before which such person i¢ to undergo hia trial, there to testify and
give evidence on such trial, and such recognizances have been trans-
mitted to the office of the clerk of such court, the said court mey pro-
ceed on the said recognizances in the same mavner as if they had
been taken in the district in which such court is held—0, & Z. a,
¢ 106, 5. 1. :



SCHEDULE.

FORM.
Victoria, by the Grace of God, ete.
To the sheriff of , Greeting:

You are hereby commanded to levy of the goods and chattels,
lapds and tenements, of all and singulat, the persons mentioned
in the roll or extract to this writ annexed, all and singular the
debts and sums of money upon them severally imposed and
oharged, as therein is specified ; and if any of the said several
debts cannot be levied, by reason that no goods or chattels, lands
or tenements can be found belonging to the said persons, respeo-
tively, then, and in all such cases, that you take the bodies of such
persons, and keep them safely in the gaol of your county, there
to abide the judgment of our court (as the cose may be), npon
any matter to be shown by them, respectively, or otherwise to
remain in your custody as aforesaid, until sush debt is satisfied,
unless any of such persons respectively gives snfficient security
for his appearance at the said court, on the return day hereof, for
which you will be held answerable, and what you do in the
prewises make appear befors us in our court {as the case may
be), on the day of term next, and have then and
there this writ, Witness, ete., A, B., clerk (as the case may be).
- 8 U C,e 117, sch.

The mere failure of the party to answer, when called, in
the torm subsequent to that in which he was arraigned
could not operate as a forfeiture of his bail. The dfy.
Qeneral v, Beaulieu, 3 L, C. J, 17.

On an information against the k.il or surety of a person
chargad with subornation of perjury, kheld, that after the
accused has pleaded guilty to an indietment, no default
can be entered against him, cxcept on a day fixed for hig
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appearance, and thet it is the duty of the court to estreat
the recognizances in cases like the present.—R., v. Crofeau,
9 L C R 87

A recognizance taken before & police magistrate under
32-33 V, ¢ 30,8 44, D, omitted the words “to owe:”
Held, fatal, and that an action would not lie npon the
instrument as & recognizance.—E. v, Hoodless, 45 U, C.
Q. B. 556,

Held, that the forfeiture of a recognizance to appear waa
& debt sufficient to support the application for an attach-
ment under the Absconding Debtor's Aet, and that such
writ may be granted at the suit of the crown, where the
defendant absconds to avoid being arrested for a felony.—
R. v. Stewart, 8 P. R, Ont. 297,

A recognizance of bail put in on behalf of a prisoner,
recited that be had been indicted at the court of general
sessions of the peace for two separate offences, and the
condition wag, that he should appear at the next sitting of
said court, and plead to such indictment as might be found -
against him by the grand jury ; at the next of said sittings,
the accused did not appear, and no new indictment was
found against him :—Held, that the recitals sufficiently
showed the intention to be that the accused should appear
and answer the indictments already found, and that an
order estrealing the recognizance was properly made.—
Re GQauthreaua’s Bail, 9 P, R, Unt. 31,

Held, that on the return of a writ of certiorari a
recognizence is unoecessary.—E. v. Nunn, 10 P. R,
Ont, 395. -

Held, that since the passing of the Dominion statute, 49
V., c. 49, 5. 8, thers is no longer necessity for a defsndant
on removal by certiorari of a conviction against him to
enter into recognizances as to-costs as formerly required.—

- R. . Swalwell, 12 0, R. 391.



CHAPTER 180.
AN ACT RESPECTING FINES AND FORFEITURES.

ER Majesty, by and with the advice and consent of the Senate
and House of Commons of Canada, enacts as follows :—

1. Whenever any pecuniary penalty or any forfeiture is iraposed
for any violation of any act, and no other mode is prescribed for tha
recovery thereof, such penalty or forfeiture shall be recoverable or
enforceable, with coats, by civil action or proceeding at the suit of Her
Majesty only, or of any private party suing as well for Her Majesty
a8 for himeelf—in any form allowed in aunch case hy the Iaw of that
Province in which it is brought—before any court having jurisdiction
to the amount of the penalty in cases of simple contract—upan the
evidence of any one credible witness other than the plaintiff or party
interested ; and if no other provision is made for the appropriation of
any penalty or forfeiture eo recovered or euforced, ome molety chall
belong to Her Majesty; and the other moiety shall bLelong to the
private party aning for the same, if any, and if there is none the
whole shall belong to Her Majesty.—31 F., . 1, & 7, part.

2. Whenever no other provision is wade by any law of Canada for
the application of any fine, penalty or forfeiture imposed for the
violation of any such law, the same shall belong to the Crown for the
public uses of Canada,—49 T, ¢. 48, &, 1,

3. The Governorin Couneil may, from time to time, direct that any
fine, penalty or forfeiture, or any portion thereof, which would other-
wise belong to the crown for the public uses of Canada, be paid to
sny provincial, municipal or local authority, which wholly or in part
besrs the expenses of administering the law under which such fine,
penalty or forfeiture is imposed, or that the same be applied in any
other manner deemed best adapted to altain the objects of such law
and to secure its due administration.—49 V., ¢. 48, s. 2,

4. Any duty, penalty or sum of money, or the proceeds of any
forfeitare, which is, by any act, given to Lhe crown, shall, if no other
provision i made respecting it, from part of the Consolidated Revenue
Fund of Canada, and shall be accounted for and otherwize dealt with
accordingly —31 V., e 1, & 7, pard.
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8. No action, suit or information shall be brought or laid for any
penalty or forfeiture under any act, except within two years afier the
cange of action arises, or after the offence ja commitied, unless the
time is otherwise limited by such act—¢. 8, C., 0 18, 5.7, part,
C.8 L C., e 108, 1, part, and 2.2, 39 V, (N, 8013 515,
pari. 1R 8. N B e 140, 3 2.



CHAPTER 181.

AN ACT RESPECTING PUNISHMENTS, PARDONS
AND TIIE COMMUTATION OF SENTENCES.

HER Majesty, by and with the advice and consent of the Senate
and House of Commons of Canada, enacts ag follows :—

PUNISHMENTS,

1. Whenever a person doing a certain act ia declared to be gnilty
of any offence, and to be liable to punishment therefor, it shall be
understood that such person shall enly be deemed guilty of such
offence and liable to such punishment after being duly convieted of
such act.—32-33 V., ¢. 29, 5. 1, part.

2. Whenever it is provided that the offender shall be liable to
ditferent degrees or kinds of punishment, the punishment to be inflicted
sliall, subject to the limitation contained in the enactment, be in the
diseretion of the court or tribunal before which the conviction takes
place.—3%-33 V., ¢. 29,5, 1, par?.

3. Whenever any offender ie punishable nuder two or more acts or
two or more sections of the same act, he may be tried and punished
under any of such acts or sections; but no person shall be twice
punished for the same offence.—33-33 7., ¢, 20, sa. 40, part and 41,
part, and ¢. 21, 8 90, part, 36V, ¢. 55,9.33. 40 V., c. 33, 5. 6.

CAPITAL PUNISHMENT,

4. Every one who is indicted as principal or accessory for any
offence made capital by any statute, ehall be liable to the same punish-
ment, whether he is convicted by verdict-or on confession.—382-33 Vs
¢ 29, 5 82.

8. In all cases of treasom, the sentence or judgment to be pro-
nounced againet auy person convicted and adjudged guilty thereof
ehall be, that ke be hanged by the neck until he ia dead,—31 ¥, e
69, 5. 4. 54 Geo. 3., ¢. 46, 2. 1, Imp.

6. Upou every conviction for murder, the court shall prononnce
sentence of death, and the same may be carried into execuntion, and all
other proceedings upon such sentence and in respect thereof may be



PUNISHMENTR, PARDOXNS, ETC, 1049

had and taken in the same manner, and the court before which the
conviction takes place shall have the same powers in all respecta as
after a conviction for any other felony for which a prisoner may be
sentenced to suffer death as & felon.—3233 ¥, ¢ 20, . 2. 2425 V.,
e. 100, 5. 2, Imp.

7. Whenever any offender has bsen convicted ‘hefore any court of
erimindl juriediction, of an offence for which such offenderis liable to
and receives sentence of death, the court shéll order and direct
execution to be done on the offender in the manner provided by law,—

82-33 V., e. 29, & 106, )

8. In the case of any prisoner sentenced to the punishment of
denth, the judge hefore whom such prieoner has been convicted shall
forthwith make a report of the -case to the Secretary of State, for the
information of the Governor Gemeral ; aud the day to be appointed
for carrying the sentence iuto. execution shall be such as, in the
opinion of the judge, will allow sufficient time for the signification of
the Governor’s plessure before such day ; and if the judge thinks such
prisoner ought to be recommended for the exercise of the Royal
mergy, or if, from the non-decision of any point of law reserved in
the cage, or from any other cause, it becomes necessary to delay the
execution, ke, or gny other judge of the eame court, or who might
have held or sat in.such court, may, from time e time, either in term
or in vacation, reptieve such offender for such period or pericds
beyond the time fized for the execution of the sentence ag are necee-
pary for the consideration of the case by the crown.—32-33 V., e 29,
8. 107, 36 V,,e.3,2 1.

A judgment may be altered at any time during the
assizes; and a reprieve may be granted or taken eoff by a
judge, although the session be adjourned or finished, and
this, by reason of common usage.—2 Hale, 412 ; Dyer,
203,

- 9, Every one who is sentenced to suffer death shall, after judgment,
“be confined in some safe place within the prison, apart from all other
prisoners ; and no pereon except the gaoler and his servants, the
medical officer or surgeon of the prison, & chaplain or & minister of
religion, shall have aceess to any such conviet, withont the permis-
sion, in writing, of the court or judge before whom sush convict has
been tried, or of the sheriff—32-33 V., ¢. 29, 8. 108.

" 10, Judgment of death to be executed on auy prisoner shall be
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carried into effect within the walls of the prison in which the offender
is confined at the time of execution.—32-33 7., ¢, 28, s. 109,

11. The sheriff charged with the execution, and the gacler and
medical officer or surgeon of the prison, and ench other officers of the
prison and such perscns as the sheriff requires, shall be present at
the execution, —32-33 7., ¢. 2%, & 110.

12, Any justice of the peace for the district, county or place to
which the prison belongs, and such relatives of the prisoner or other
persons ag it seems to the sheriff proper to admit within the prison for
the purpose, and any minister of religion who desires to attend, m ay
8180 be present at the execution.—32-33 V', c. 29, 5. 111,

13. As soon as may be after judgment of death has been executed
on the offender, the medical officer or surgeon of the prison shall
examine the body of the offender, and shall ascertan the fact of
death, and ehall sign a certificate thereof, and deliver the sameto the
sherift.—32-33 F., ¢. 29, 5, 112,

14. The sheriff and the gaoler of the prison, and such juatices and
other persons present, if any, as the aheritf requires or aliows, shall
also sign a declaration to the effect that jndgment of death has been
executed on the offender.—32-33 ¥, e. 29, . 113.

15. The duties imposed upon the sheriff, gaoler, medical officer or
surgeon by the four sections next preceding, may and shali, in his
absence, be performed by his lawful depnty or assistant, or other
officer or person ordinarily acting for him, or conjointly with him, in
the performance of hie duties.—32-33 V., c. 28, 2. 114.

16. A coroner of the distriet, county or place to which the prison
belonge, wherein judgment of death is executed on any offender, shall
within twenty-four honrs after the execution, holl an inquest on the
body of the offender; and the jury at the inquest shall inguire into
sud ascerfain the identity of the body, and whether judginentof death
was duly executed on the offender ; and the inguisition shall be in
duplicate, and one of the originals shall be delivered to the sheriff.—
32-33V,, ¢ 29, 8. 115,

17, No officer of the prison or prisoner confined therein shall, in
any case, be a juror on the inquest.—32-33 I, ¢. 29, 5. 114.

18, The body of every offender executed shall be buried within the
walls of the prison within whieh judgment of death is executed on
him, unless the Lieutenant Governor in Council, being satisfied shat
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there iz not, within the walls of any prison, sufficient space for the
sonvenient burial of offenders executed therein, permits some othier
place to be used for the purpose.-—32-33 V., ¢ 29, & 117,

19. Every cne who knowingly and wilfully signe any false certi-
ficate or declaration required with respect to any executien, is guilty
of & misdemearor, and liable to imprisonment for any term less than
two years,—32-33 ¥, ¢ 29, 5. 120. )

20, Bvery certificate and declaration, and aduplicate of theinquest
required by this met, shall, in every case, be sent with ail convenient
gpeed by the sheriff to the Searetary of State, or to such other officer
as ig, from iime to time appointed for the purpose by the Governor in
Council ; and printed copiss of such several instruments ghall, as soon
a8 possible, be exhibited, and shall, for twenty-four hours at lesat, he
kept exhibited on or near the prineipal entrance of the prison within
which judgment of death is executed.—32-33 V., ¢. 28,8. 121,

21. The omission to comply with any provision of the preceeding
gections of this act shall not make the execution of judgment of death
illegal in any ease in which such execution would otherwise have been
legal.—32-33 V., ¢.29, 5. 123.

22, Hxcept in o far ag is hereby otherwise provided, judgment of
Geath shall be carried into effect ic the same manneras if this act had
not been passed.—32-33 V., ¢. 28, 2. 124

The Imperial Act on capital executions is 31V, ¢, 24,

Of courss, when possible, it seems better that the
sentence of death, and, in fact, any sentence, be passed by
the judge who held the trial; bub it is not an absolute
necessity, and any judge of the same court may pronounce
the sentence.—2 Hule, 405; 1 Chit, 697; R.v. Camplin,
1 Den. 89, as cited in R. v. Fletcher, Bell, C. C. 65,

If a case Teserved is undecided, or if a writ of error is
still pending, or if the Governor has not yeb given his
decision upon the cage, or if a woman sentenced to death is
pregnant, or if the prisoner becomes insane after the sen-
tence, a reprieve may be granted either by the Governor,
ot any judge of the court wheve the trial was held, in
term or in vacation.—1 Chif, 758 ; 2 Hale, 412,
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It is clear that if from any mistake or collusion, the
eriminal is cut down before he is really dead, and after-
wards revives, he ought to be hanged again, for the judg-
ment being ¢ to be hanged by the neck till he be dead,” is
satisfied only by the death of the criminal—1 Chit. 788 ;
2 Hale, 412, :

The nick-name of Jack Ketch is generally given to the
common hangman in the city of London, which name is
from John Ketch, a noted hangman in 1682, of whom his
wife said that any bungler might put & man to death, but
only her husband knew how to make a gentleman die
sweetly.

IMPRISONMEXNT,

23. Every one who s convicted of any offence not panishable
with death shall be punished in the mauner, i? any, prescribed by the
statute especially relating {0 such offence.—32-33 ¥, e. 20, 5. 88, parts

24. Bvery person convicted of any felony for which no punish-
ment is gpecially provided, shall be liable to impriscnment for life

2. Every one who is convicted on indictment of any misdemeanor
for which no punishment is specially provided, shall be liabls to five
years' imprisonment

3. Every oue who is summarily cofivicted of any otfence for which
no punishment is specially pravided, shall be liable to a penalty not
exceeding twenty dollars, or to imprisonment, with or without hard
lahor, for'a term not exceeding three months, or to both.—32-33 1,
¢.29, 5. 88, part.

25, Every one who iz convicted of felony, oot punishable with
death, committed after a previous conviction for felony, is liable to
imprisonment for life, unlesa some other punishment 18 directed by
sny statute for the particular offence,—in which case the offender
shall be liable to the punishment thereby awarded, and not to any
other.—32-33 V., 0. 29, s. 88,

28. Every cue who is liable to imprisonment for life, or for any
term of years, or other term, may be sentenced to im prisonment for
any shorter term: Provided, that no cue shall he sentenced to any
shorter term of imprisonment than the minimnm term, it any, pres”
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" eribed for the offence of which he is convicted.~32 33 V., ¢ 29, s2.
89 and 80, pari. :

7. When an offender is convicted of more offences than one,
hefore the same court or pereon at the same sitting, or when any offen-
der, under sentence or undergoing punishment for one offence, is con.
victed of any other offence, the court of person passing senience may,
on the last conviction, direct that the sentences passed upen the
offender for his several offencea shall take effect one after another,
82.33 ¥V, ¢. 29, &. 92, '

See R, v. Wilkes, Burr. 3577; R. v. Williams, 1 Leach
536; R. v. Orton, 14 Cox, 436 and 546,

28. Every one who is sentenced to imprisonment for life, or for a
term of years not less thau two, shall be sentenced to imprisonment
in the penitentiary for the Province in which the conviction takes
place : '

9. Every one who is sentenced to imprisonment for a term less than
two years ghall, if no other place is expressly mentioned, be gen-
tenced t0 imprisonment in the common gaol of the district, county or
place in which the senfence is pronounced, or if there is no common
gaol there, then in that common gaol which is nearest to such locali
ty, or in some lawful prison ar place of confinement, other than a
penitentiary, in which the sentence of imprisonment may be lawfully
executed :

3. Provided, that any prisoner zentenced for sny term by any milis,
tary, naval or militia eourt martial, or by any militery or naval authoe
rity under any Mutiny Aet, may be sentenced to imprisonment in e
penitentinry :

4, Imprisonment in 8 penitentiary, in the Central Prison for the
Province of Ontario, in the Andrew Mercer Qntario Reformatory for
females, and in any reformatory prison for females in the Province
of Quebee, shall be with hard labor, whether so directed in the
sentence or not ; ' '

5, Imprisonment in & common gaol, or a public prison, other than
those last mentioned, shall be with or without hard labor, in the dis-
cretion of the court or person passing sentence, if the offender is
convicted on indietiment, or under ¢ The Speedy Trials Aet,”—and,
if convicted pummarily, may be with hard labor if hard labor is part
of the punishment for the offence of which such offender is convicted,
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—and if guch imprisonment Is to be with hard labor, the seutence
shall so direct :

6. The term of imprisonment, in pursuance of any sentence, shall,
unless otherwige directed in the sentence, commenceon and from tha
day of passing such sentence, but no time during which the convictia
out on bail shall be reckoned as part of the term of imprisonment to
which he is senteuced :

7. Every ote who is sentenced to imprisonment in any penitentiary,
gaol, or other public or reformatory prison, shall be subject to the
provieions of the etatute relating to such penitentiary, guol or prison
and to all rules and regulations lawfully made with respect thereto,
—32-33 17, ca 29, 88. |, puri, 91, 93, 94, part, 96, part, and 97. 34V,
€. 30,4 3, part. 43 V, ¢. 39, a. 14, part. 43 V., e 40, 5. 9, part.
44 ¥, e. 32, 5, 4. 48 F, 0 37 5. 4,

Imprisonment for one calendar month, how computed.
—Nigotti v. Colville, 14 Cox, 263, 305.

REFORMATORIES.

29, The court or person before whom any offender whose age at
the time of his trial does not, in the opinion of the court, exceed
‘ixteen years, is convieted, whether summarily or otherwise, of any
offence punishable by imprisonment, may sentence euch offender to
imprisonment in any reformatory prison in the Province in which
such conviction tekes place, subject to the provisions of any aet
respecting imprisonment in such reformatory ; and such imprison-
ment shall be subatituted, in such case, for the impriscument in the
penitentiary or other place of confinement by which the offender
would otherwise be punishable under any Act or law relating thereto s
Provided, that in no tase shall the sentence be lesa than two years’
or more than five years’ confinement in such reformatory prison ;
and in every case where the term of imprisonment is fized by law to
be more than five years, then such imprisonment shall be in the
penitentiary :

2. Every person impriscned in a reformatory shall be liable to
perform ench labor as ia required of such person. 38 V., e 43. 43
V., e, 39, s3. 1, pard, and 14, parl, and ¢. 40, 83. 1, part, and 9, pari,

WHIFFING.
30. Whenever whipping may be awarded for any offence, the
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court may sentence the offender to be once, twice or thrice whipped,
within the limits of the prison, under the supervision of the medical
officer of the prison; and the number of strokes and the instrument
with which they shall be infl.cted shall be specified by the court in
the sentence; and, whenever practicable, every whipping shall take
place not less than ten days before the expiration of any term of
imprisonment to which the offender is ventenced for the offence :

2. Whipping shall vot be inflicted on any female.—32-33 7., ¢. 20,
sa. 20, 21, parts, and ¢, 2%, 5.95. 40 ¥, ¢. 26, 1. 6.

SURETIES FOR EEEPING THE PEACE, AND FINES.

81, Every one who is convicted of felony may be required to enter
into his own recognizances, and to find sureties, both or either, for
keeping the peace, in addition .to any punishment otherwise autho-
rized : )

4. Every one who is convieted of any misdemeancr may, in addi-
iion 10 or in liew of any punishment otherwise authorized, be fined,
and required to enter into his own Tecogrizances, and to find sureties,
both or either, forkeeping the peace and being of good behavior:

3. No person shall be imprisoned for not finding sureties under this
section, for any term exceeding one year.—31 V., ¢ 712, 8. 5, pari,
22-33 V., e 18,8 34, ond ¢ 19,2 58, ande. 20, 5. TT, and 0. 21, ¢,
122, and ¢ 22, 5. T4

32, Whenever any peraon who has been required to enter into &
recognizance with eureties to keep the peace and be of good behavior
has, on account of hie default therein, remained imprisoned for two
weeks, the sheriff, gaoler or warden shall give notice, in writing, of
the facts to a judg ofa superior court, or to a judge of the county
court of the coun.y or district in which such gaol or prison is situate,
or, in the North-West Territories, to a stipendiary magistrate,—and
such judge or magistrate may order the discharge of such person,
thersupon or at a subsequent time, upon notice to the complainant or
otherwise, or may make such other order, as he sees fit, respecting
the number of sureties, the sum in which they are to be bound and
the length of time for which such person may be bound.—41 Focll,
a1, '

83, Whenever a fine may be awarded or a penalty imposed for
any offence, the amount of such fine or penalty shall, within such
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limits, if any, as are prescribed in that behalf, be in the diseretion of
the court or person passing sentence or convicting, as the case may
be.~—32-33 V., ¢. 29, 2. 90, pari.

Several articles cenguring the legislation contained in
the Imperial Acts similar to the above three last sections
baving been published in England, when it was enacted
there as part of the Consolidated Criminal Acts, Greaves,
Q.C., the learned framer of these acts, answered these
criticisms by the following remarks :~

« This is & new enactment.—A fine is, at common law,
one of the punishments for s misdemsanor, and by this
clause, the court may, in addition to, or in licu of, any of
the punishments assigned to any misdemsanor by these
acts, fine the offender. (Sec. 31, sub-sec. 2, anfe.) It may
be as well to observe that a fine ought not to be imposed
on a married woman, becanse in presumption of law she
has no property wherewith to pay it.—R. v. Thomas, Rep.
T. Hard. 278" 1 Russ, 92. .

“In all cases of misdemeanor the court might, by the
common law, add to the sentence of imprisonment, by
ordering the defendant to find security for his good beha-
vior and for kesping the peace, and might crder him to
be imprisoned until such security were found ; B. v, Dunn,
12 Q. B, 1026 ; but as this power was not generally
known, it was thought better to insert it in this elause,”

“ As it gometimes happens in cases of felony, that it
may be expedient to require sureties for keeping the peace
after the expiralion of any imprisonment awarded, this
clause empowers the courl to require such sureties. Ifig
easy to see that it may frequently be highly advisable to
pass a very short sentence of imprisonment on a youth,
and to direet him to be delivered to his friends on their
entering into the proper recognizances. And it may be well
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worth making the experiment whether requiring adults to
- find such sureties may not prove beneficial. The great
difficulty with which convicts have to contend immedi-
ately after their discharge, is the want of scme eheck that
may tend to prevent them from relapsing into their former
habits; and the knowledge that their sureties would be
liable to forfeit their recognizances might, and probably
would, in some’ cases at least, operate as a check upon their
conduct, In cases of assault and other breaches of the
peace, it has been found highly beneficial to require the
parties to find sureties for their future goed behavior;
and this leads to the hope that, even in cases of felony, a
similar result may follow from requiring sureties for keep-
ing the peace, especially where the felony has been accom-
panied by any personal violence.”

“ Ag an attack was made by Mr. Saunders, in the Law
Times of the 21st of September last, on these clanses,
which might, peradventure, cause some magistrates, who
have not had a professional education, to doubt, we an-
* gwered that attack in the addenda to the first edition, and,
as & reply to that answer was made by Mr. Saunders in
the Law Tumes of the 30th November last, we shall answer
that reply here. Inorder to render the matters plain, we will
first state the objections raised, then our answers, then tha
reply, if any, to them ; and, lastly, our angwers to that reply.”

“ 1, Mr. Saunders asserted that the difficulties of these
clauses wers ‘ 6f a0 formidable a character as to render it
exceedingly dangerous for any magistrate to encounter
them.” Now, the power conferred by these clauses is only
conferred on conrts which try criminals by indictment;
and if there be any point of law peculiarly clear, it is that
no action will lie against any of the members of such g
court for any error in any judgment pronounced by thag

GRS
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court, The courts of quarter sessions, therefore, may act
onthese clauses with the most perfect safety. To this
answer no reply has heen given, and no doubt for the best
possible reason, viz., that it admitted of nome.”

“2. Mr. Saunders said, it is difficult to understand
why the infliction of & fine should be inflexibly associated
with the entering into recognizances to keep the peace,”
and vice versd. As the clause was originally framed, the
court might cither impose & fine on the ¢ffender, or require
him to find sureties; but the select committee of the
Commons altered the clause in that respect. Nor is there
the slightest difficulty occasioned by the alteration, The
fine may be as low; and the recognizances for as shot a
time, and in as small an amount as the court thinks fit;
and, consequently, the court may, in any ecase, if it think
fit, impose 2 nominal fine on the offender, and require him
to find sureties in a large amount ; or the court may, if it
think fit, impose a heavy fine on the offender, and take his
own recogiizances glone in a small sum and for a short
time. So that the alteration made by the select committee
of the Commons can canse no practical difficulty whatever,
To this answer Mr, Saunders replied, that the objection
taken was that ‘ the bands of the court were fottered for
no practical advantage.” It is sufficient to rejoin that,
practically, the hands of the court were not fettered at all ;
for the court may impose a nominal fine, or require recog-
gnizances for a nominal term,” '

3. M. Saunders said, ‘as regards the fine itself, the
section makes no provision in the event of its not being
paid.  Suppose the fine is not paid, what is to be done with
the offender? Is he to be committed to gaol in default ?
What authority is there for this? And, if committed, for
how long? and, if for a time certain, is it to be with
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or without hard lahor? These are difficulties which the
framers of the section have evidently not foresesn, and most
certainly have not provided for.” The answer is, all these
supposed difficulties have no existence whatever. When
an offender iy convicted and receives judgment, he is in
the custedy of the sheriff, and the question is not whether
be is to be committed to prison, for he is actually in prison,
“but how he is to get out of prison; and the only meang by
which he can lawfully get out of prison, is by doing and
suffering whatever the court may lawfully adjudge him to
do or to suffer.” .
It is a general rule, also, that when a statute creates
a new felony or misdemeanor, all the common law incidents
are impliedly attached to it. Wheve, therefore, a statute
creates a misdemeanor, it at once is liable to the common
Jaw punishments for misdemeanor, of which fine and
sureties of the peace, and imprisonment in default of paying
the one cr finding the other are part. So where a statute
creates an offence and specifies its punishment, that punish-
ment is to be carried into execution according to the course
of the common law. Thuy wherever a statute creates a
capital felony the offender may be sentenced and executed
according to the course of the common law, So, where a
statute authorizes the court o impose a fine, the offender
may be imprisoned according to the course of the common
law till the fine is paid. For, as Lord Coke says, “a fine
signifieth a pecuniary punishment for an offence, and regu-
larly to it imprisonment appertaineth.”—1 Inst. 126 5,
And hence it is that the statutes simply authorize the
courts to impose the fine, and its payment is enforced
according to the course of the common law, The framers
of the 9 Geo. 4, e. 31, were well aware that this was the
law, and by s. 9, in the case of manslaughter, by s, 20, in
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the case of taking away girls under sixteen years of age,
and by s. 23, in the case of assault upon clergymen, the
court wes empowered toadjudge the offender to pay a fine;
Lut no provision was made in any of these cases as to what
wag to be done in default of payment. No one will doubt
that Lord Campbell knew the law in this respect; and it
is well known that he drew his Libel Aet, 5.6 V,
¢. 96, with hig own hand; and by ss, 4 and 5 of that act
the court may impose & fine, and there is no provision in
default of payment. It would be waste of time to refer
to other like enactments on a point so perfectly clear, All
the preceding observations, except those founded on the 9
Geo, 4, c. 31, and 5-6 V., ¢. 96, apply equally to
detaining an offender in prison till he finds sureties. But
one precedent in point may be added. The 37 Geo. 3, ¢.
126, 8. 4, makes every persou uitering coins liable to six
meonths’ imprisonment and to find sureties for good beha-
vior for six months after the end of such imprisonment,
and in case of a second conviction, sureties are required
for two years; but no power of commitment is given in
either case. Again, both the 1-2 Phil. and Mary, c.
13, s. 5 and the 2-3 Phil, and Mary, ¢. 10, 8. 2, gave
justices . who examined persoms charged with felony,
sauthority to bind 2ll such by recognizances as do declare
anything material to prove’ the felony, and contained
no provision as to what was to be done if the witness
refused to be bound, Now, in Bennett v. Watson, 3 M,
& 8. 1, it was held that under those statutes a justice
might lawfully commit a person who was a matexial
witness upon a charge of felony brought before him, and
who refused to appear at the sessions to give evidence, in
order that her evidence might be secured at the trial, and
Dampier, J., said ‘the power of commitment i3 absolutely
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necessary to the existence of the statute of Phil. and Mary;
for unless there were such a power, every person would of
course refuse to enter into a recognizance, and the magis-
trate could not compel him ; and then, if he could further
avoid being served with a subpeens, the delinguent might
. eseape unpunished” This is a very much stronger case
than the case of a conviet required to find sureties, for he
is already in prison, whereas the witness is at liberty, and,
therefore in his case, the power both to apprehend and
commit has to be implied.”

«It is perfectly clear, then, that the courts have power
under these clauses to order an offender to be detained in
prison until he pay the fine and find sureties, But supposing
a provision had been introduced expressly empowering the
court to award imprisonment until the fine was paid and
the sureties found, it would have made these clauses
inconsistént with 8. 5 of the offences against the Person
Act, which follows s, 9 of the 9 Geo. 4, c. 31; and if that
had been altered likewise, both would have been made
inconsistent with Lord Campbell’s Libel Act, and the other
acts contaiming similar clauses. To this answer M
Saunders replied, ‘Taking Mr. Greaves' exposition to be
correct that the common law incident of imprisonment
attaches upon non-payment of the fine, the objection that
the imprisonment is indefinite still remains in foree, If
the fine is not paid, is imprisonment in default to be ever-
lasting?’ We rejoin that imprisonment for non-payment
of a fine under this clause, igand was intended to be exactly
the same - as for non-payment of a fine upon a conviction
for any common law misdemeanor; that the ohject of this
clause in thisrespect was to place all misdemeanors against
_ these acts precisely on the same footing as common law
misdemeancrs ; that no complaint had ever been made of
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the common law on this subject, and, thereforo, there wag
not only no reason for any alteration in it, but its long use
without objection afforded a very good ground for extending
it to all similar cases, and that any alteration in these acts
would have rendered the law on the subject inconsistent;
for it would have rendered the law different in misde-
meanors under these acts from what it was with like
offences at common law,”

“4, But, Mr. Saunders asked, is the offender to he
committed to hard labor, and for a time certain? Un-
doubtedly neither the one nor the other. The imprison-
ment for non-payment of a fine or not finding surcties ig
not by way of punishment, but in order to compel the
payment of the one and the finding of the other, and there-
fore it is merely imprisonment until he pay the fine or find
the sureties, exactly the same as it is in cases of common
law misdemeanors, To this Mr. Saunders replied that
‘it was further objected that upon imprisonment in default
of paying the fine, the court has no power to impose hard
labor, This Mr. Greaves admits.” Now, this is a isre-
presentation. Mr, Saunders originally merely asked, ‘Is
it (the imprisonment) to be with or without hard labor 7’
and we, having answered that question conclusively, Mr,
Saunders puts this new objection, and adds, ‘ surely the
power of imposing hard labor would be in many ecases an
active stimulant towards accomplishing the end desired.
It might just as well be said that the court ought to have
been empowered to order the defendant to be whipped
every day until he paid the fine, which would, we conccive,
have been a more active stimulant than hard labor. The
question i3 not, however, what is the best stimulant to
make the offender pay the fine; but what iy the proper
subatitute for non-payment of the fine, ? By the common
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law, simple impriscnment has always been that substitute.
We have shown that in summary cases, however, wherever
justices have authority either to fine, or imprison, whe-
ther with or without hard labor, they never cught to have
power to award imprisonment with hard labor for non-
payment of a fine, Introduction io lst Ed., P. wwxiit.,
and our reasoning is completely supported by the high
authority of Chief Justice Cockburn, in B, v, Willmotf, 1
B. & 8. 27. Wo will now apply the same reasoning to
imprisonment for non-payment of a fine on conviction for
a misdemeanor against these acts, and we cannot do better
than take the example of dog-stealing under the 24-25
Viet,, ¢. 96, s, 18 ; by which any person who steals a dog
may either be 1mpnsoned with or without hard labor for
not exceeding six months, or shall forfeit over the value of
the dog not exceeding 201, and by sec. 107, in default of
payment he may be imprisoned either with or without
hard labor. TFor a seecond offence of dog-siealing, the
defendant is to be guilty of a misdemeanor, and liable to

‘imprisonment for not exceeding sighteen months, with or

without hard labor, and by the general clause in guestion
the court may impose a fine either in addition to or in lieu
of these punishments. Now, if the court under this clause
adjuges imprisonment without hard labor, it is tanta-
mount to adjudging that the offence does not deserve even
imprisonment, and to give the court power to imprison with
hard labor for non-payment of the fire would be almost
equivalent to giving it power, uno flaty, to adjudge the
offender not deserving and deserving of hard labor.  Nay,
more, it would be giving the court power, after adjudg-
ing that the defendant merely deserved to be fined for an
indictable offence, to adjudge him to be imprisoned with
hard labor for mere non-payment of money, no eriminal
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offence at all. Mr. Saunders, however, says that ‘such
an anomaly’ as not giving the court power to award hard
labor for non-payment of a fine imposed for a second
offence of dog-stealing, clearly shows the defectiveness
of the section ;’ end he arrives at this conclusion thus:
After stating the punishmeut for the first offence, he
proceeds : ‘then in default of payment he may, uader
Jervis’s Act, 11-12 V, ¢. 43, 5. 19, be committed to
prison with or without hard lgbor.’ In which short
passage there are two mis-statements. That section only
applies where, by the statute in that behalf, no mode of
enforcing the payment of the penalty is provided. Now
sec, 107 of the Larceny Act does provide for enforcing the
payment of the penalty for dog-stealing ; and consequently
Jervig's Act has nothing to do with the case, But
even if it did apply, a distress warrant must be jssued in
the first instance, unless its issuing would be Tuinous to the
defendant, or it appeared that he had no goods. Tt is there-
fore incorrect to state gemerally that the defendant may
under that section be committed at all, So that we have
both & wrong statute cited, and that statute wrongly
stated. It is true that a similar argument might have
been founded on see, 107 of the Larceny Act, but it would
be completely answered by that we have said here and in
the Introduction, ” :

« 5. Next, Mr, Saunders said that ¢the court will have
‘no authority to take the recognizance of one surety only-
since the statute speaks only of sureties” Now the Court
of Queen’s Bench never takes less than two sureties in
any case, and generally four in cases of felony, and with
very good reason, for one surety may die, becorne insol-
vent, or quit the country ; but it is much less likely that
two or more sureties should do so, Therefore, there was an
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excellent precedent founded on good reagon for requiring
more than one surety. The sslect committee of the Com-
mens introduced the power to take the offender’s own
recognizances. Mr, Saunders in reply admits ‘that the
Queen's Bench usually requires two sureties,’ ‘but thinks
that circumstances may occur, particu'arly in the case of &
young person, where one surety (the parent) need alone
be required” We reply that the admitted practice, inva-
risbly followed from time immemorial by the Court of
Queen’s Bench, wag an infinitely better guide-to follow
than any other.” '

# Lastly, Mr. Saunders said that the proviso, which was
introduced by the committee of the Commons °means
that if any person is required to find sureties for more than
a year, he shall not be imprisoned for not doing it.” Accord-
ing to this reading, every person required to find sureties
for a less term than a year would be liable tobe imprisoned
for life unless he found them ; whilst a person required to
find them for more than a year would not be liable to be
imprisoned at all. The objector, therefore, may well admit
that cannot be the intention of the section. The com-
mittee of the Commons thought that the clause clearly
meant that no one was to be imprigoned for more than a
year for not finding sureties, They framed if, and they are
at least as competent as the objector to understand its
meaning. In reply Mr, Saunders says, that Mr. Greaves
admits that the meaning of the Legislature was ‘that no
person shall be imprisoned under this clanse for any period
exceeding one year for not finding sureties, That being so,
we will only add, that it is very much to be regretted that
the British Legislature has not said what it meant, instead
of saying what it did not mean,”  But has it done so? '
The words are, ‘ No perzon shall be imprisoned under this
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clanse for not finding sureties for any peried exceeding
one year, and the objection rests on reading ¢ sureties’ toge-
ther with ‘for any period exceeding one year., Now, sure-
ties to keep the peace or o be of good behavior for any
term,’ is a perfectly well-known expression; but ‘sureties
for any period’ is a very unusual, if not an altogether un-
known expression, and it therefore ought not to be supposed
tobe used in any case, especially where it makes nonsense
of a sentence. Again, in pronouncing sentence nothing is
more commonn than to insert the cause of imprisonment
between the word ‘imprisoned,” and the term of Imprison-
ment awarded, e,g., ‘The sontence of the court, is that you
be imprizsoned for this your offence for the term of one
year, and if the clause be so read it is perfectly frec from
objection. 1f the clause had run ‘imprisoned for not
paying a fine for any period eXceeding one year,” o doubt
would have existed as to 1t meaning, and there iz equally
little as to the meaning of the clause as it stands ; for where
a clause is capable of heing read in two ways, one of which
leads to a manifest absurdity, and the other makes per-
fectly good sense, it is obvious that the latter is the right
reading.”

“We said and repeat, hat there was nothing whatever
in any one of the numerous objections, and unquestionably
nothing to justify a writer in saying that the clause was
tgo slovenly drawn;’ ‘it is astonishing that a section so
loose as this one should have been permitted to have fonnd
its way into this act;” ‘taken altogether this section is a
most unfavorgble specimen of legal workmanship, and
will cause very great embarrassments to those whose duby
it will be to carry it into effect.””

“ Not satisfied, however, with ‘attacking’ this clause in
the Luw Times, Mr, Savuders returns to the charge in his
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and Mr, Cox’s Edition of the statutes, p. 97, where he
starts the additional objection, that ‘the section contains
new and very extensive powers.” Surely Mr. Saunders
cannot but know that the power to fine and reguire sureties
for keeping the peace and being of good behavior on a
convietion for misdemeanor is one of the oldest powers
known to the common law. Then Mr. Sannders says, ‘it
may well be questioned whether when a criminal hag suf-
fered his appointed punishment, it is judicious to impose
upou him the further inconvenience of providing bondsmen
for his future good behavior” It would be enough tfo
answer that such has been the case in common law misde-
meéanors from time immemorial, and no one ever heard a
* complaint against it; but it may be well to add, that nei-
ther fines nor sureties are ever awarded ‘when a criminal
has suffered his appointed punishment;’ on the contrary,
the court always considers them as part of the punishment,
and this power i3 always used in mercy towards the cri-
minal, and & less ferm of imprisonment awarded, where it
is exercised. In fact, instead of the claunse being open to
this objection, it is & most humane and mereiful provision
founded on that ‘ nursing mother,” the common law,”

“ Mr, Saunders again returns to the charge, p. 244, with
the further objection that this clause ‘in effect amounts
. to a bestowal of unlimited powers of mitigation of punish-
ment, and when we find that unlawfully and maliciously
wounding, ete,, are all misdemeanots, the powers thus given
to impose a fine in lien of any other punishment, looks
very like jesting with criminal punishment,'—Had Mr.
Saunders forgotten that by sec, 5 of the same act any per-
son convicted of manslaughter (a crime infinitely greater
in many cases than misdemeanor) may be sentenced to pay
a fine either in addition to or without any other punish-
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ment?  So under the 9 Geo. 4, ¢ 31, &, 9, the court might
have awarded & fine on a conviction for manslaughter,
without any other punishment.”— Greaqves’ O'r. Acts, 6,

B4 The punishment of solitary confinement or of the pillory shall
not be awarded by any court.~32-33 V., ¢, 29, 5. 81,

The pillory was a frame erested in a publie place on a
pillar, and made with holes and moveable boards, through
which the heads and hands of criminals were put. The
punishment of the pillory, which had been abolished, in
England, in all other cases, by 56 Geo. IIL, c. 138, was
retained for the punishment of perjury and subornation of
perjury, but it is now altogether abolished by 7 Wm. IV.,
and 1 V., ¢ 23.—1 Chit. 797; Wharton, Law Lexicon,
Verb, Pillory.

DEODAND,

B5. There shall be no forfeiture of any chattels whieh Lave moved
to or eaused the death of any human being, in respect of such death,
—A3233 7, e 29 3. 54,

By the common law, omnia gue movent ad mortem
sunt Deo dande, Hence the word “deodand,” which
signified a personal chattel which had heen the immediate
oceasion of the death of any reasonable creature, and which,
in consequence, was forfeited to the crown, to be applied,
to pious uses, and distributed in alins by the High Alm-
oner, Whether the death were accidental or intended,
whether the person whose chattel had caused the death
participated in the act or not, was immaterial. The cart,
the horse, the sword, or anything which bad occasioned the
death of a human being, or the value thereof, was forfeited,
if the party died within a year and a day from the wound
received. And for thig object, the coroner’s jury had to
inquire what instrument caused the death, and to establish
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the value of it. But the jury used to find a nominal
value only, and confine the decdand to the very thing or
part of the thing itself which caused the death, as, if a
waggon, fo one of the wheels only.—R. v. Rolfe, Fost,
266 ; 1 Hawkins, 14; 1 Blackstone, 300, This forfeiture,
* which seemeth to have been originally founded rather in
the superstition of an age of extreme ignorance than in the
principles of sound reason and true policy,” Fost, 266,
was abolished in England on the lst day of September,
1846, by the 9-10 V,, c. 62.

ATTAINDER.

3@. Except in cases of treason, or of abetting, procuring or coun-
selling the same, no attainder shall extend to the disinheriting of any
heir, or to the prejudice of the right or title of any person, other than
the right or title of the offender during his natural life only.—32-33
V., e 29, 8. 50, >

37, Every one to whom, after the death of any such offender, the
right or interest to or in any lands, tenementa or hereditaments, should
or would have appertained, if no such attainder had taken place, may,
after the death of-such offender, enter into the same.—32-33 V., ¢,
19, 5.66,

By the common law, a man convicted of treason or
felony stands affain?, By this attainder, he loses his
civil rights and capacities, and becomes dead in law, civi-
Liter mortuus,—1 Stephens’ Comm. 141, - He forfeits to
the King all his lands and tenements, as well as his per-
sonal estate, his blood is corrupted, so that nothing can
pass by inheritance to, from or through him.—4 Blackstone,
380; 387; 2 Hawkins, 637. But the lands or tene-
ments are not vested in the erown during the life of the
offender, without office, or office-found which is finding by
& jury of a fact which entitles the crown to the posses-
sion of such lands or tenements,— Wharton's Law Lexicon,
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verh, “Inquest of office) “office-found”_3 Stephens
Comm, 661, though this formality is not necessary in
eases of treason, where, by 33 Hen, VIIL ch: 20, sce. 2,
goods and chattels become the property of the crown without
office,

The aforesaid sections of the Procedure Act are taken
from the 54 Geo. IIL, e 148, of the Imperial Statutes ;
they have the effect to abolish the corruption of blood in
felonies, They seem to exclude cases of treason, or rather
to assume that corruption of blood exists in treason; but,
in these cases, corruption of blood never existed in this
country, not being part of the eriminal law of England, as
introduced here, it having been abolished in England, by
7 Anne, e, 21, sec. 10, suspended by the 17 Geo. IL., c.
39, see. 3, ti1l not only the Pretender, but also his eldest,
and all and every his son and sons, should be dead, an
event long ago accomplished.

The 39 Geo. 111, ¢, 93 (Imperial), repealed these last
mentioned statutes, but it is not law for us.—1 Chitty,
734, 741; 4 Stephens’ Comm,. 455.

This view, on this part of the Jaw, seemed to bear such
incongruous consequences, that we thought it hetter to
have upon it the opinion of the learned Mr, Wicksteed,
law eclerk of the House of Commons, the framer of the
above clauses,

Mr. Wicksteed had the kindness to write as follows

“Sections 55 and 56 of the 32-33 V., e. 29, are taken
from the statute of U. C,, 3 Wm. IV, ¢. 4, and, I think,
should be read, and should have been printed as one sec-
tion, as they are in the U. C. statute, Why the U. C,
Legislature supposed that it was desirable to pass that
act, I do not exactly know, but suppose that, after the-
passing of the Imperial Act, 54 Geo. I1L,, c; 145, * An Act
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to take away the corruption of blood save in certain cases,’
which does not in any way refer to the prior acts of
William 11I,, Anne, or 39-40 Geo. ITI, but simply enacts
that, ‘no attainder for felony which shall take place after
the pagssing of the act, save in the cases of high treason,

petty-treason or murder, or abetting or procuring or coun-
selling the same, shall extend to disinheriting any heir,’

&c., they thought that the operation of the acts of Wm,
IIT, and Anne was at any rate doubtful as to high-treason,
and not at all doubtful as to petty-treasen and murder,

and they, therefore, passed an act identical with that of
the Imperial Parliament, as to high-treason, but extending
the exemption to all other cases of felony, exoept high
treason. And it is well to observe that the act 39-40
Geo. 111, c. 93, which s supposed to have repealed the
acts of Win. I1L, and Anne, does nothing of the kind, but
merely regulates the mode of indictiment and trial in cases
where the overt act of treason consists in a direct attempt
on the life of or bodily harm to the Sovereign, and provides
that, after conviction in such cases, judgment shall he
nevertheless given and execution done as in other cases of
high-treason; mnothing is said of the consequences of the
attainder, and the act is entitled ‘An act for regulating
trials of high-treason end misprison of treason in certain
cases.” I do not see that this act repeals the two foregoing
statutes, (William and Ann} or restores the' old law if it
was repealed by them, and the Imperial act 54 Geo. IIL.,
¢, 145, seems to assume that the old law existed, notwith-
standing the three former acts, or it cught to have repealed
them. It goes to work in a better way, for they, if in
~ force, would have abolished corruption of blood in high-
treason, and left it in other felonies of minor degree, And
the U. C. Stat, and our present one go still further and
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abolish it in all eases but high treason, thus very properly
reversing the operation of the statutes William ITI, and
Anne, I am mot aware that any statute of the Imperial
Parlinment or of any of the Provinees of Canada bas re-
enacted corruption of blood for high treason. It would
seem then that the acts of William and Anne, and 17 Geo.
1., 6. 39 (which I could not look at as it iz ahsent from
the libvary,) were intended to abolish corruption of blood
for treagon after the death of the sons of the Pretender,
the lagt of whom, Cardinal York, died at Rome in 1807,
and, therefore, before the passing of the Imperial Act, 54
Geo. IIL., c. 143, and still longer before the passing of the
U. C. act, 3 Wm. IV, c. 4 DBut though the said acts
would appear to have abolished corruption of blood for
treason from 1807, vet, both the Iinperial Parliament and
the U. C, Legislature ssem to have thonght that the said
acts had not that effect, for neither the Imperial nor the
U, C. act re-enact the corruption of blood for treason, bug
assume that it existed, and abolish it in certain other cases.
If so, then, in Lower Canada, it does not seem to have
been abolished in treason or felony, until the passing of
our act of 1869, There is a little mystery about this, but
fortunately, it does not matter now, exeept as a curiosity
of legislative history. The Imperial Parliament passed an
act, in 1870, 33-34 V,, ¢. 23, abolishing forfeitures in all
cases—a very sensible thing. But the act is necessarily
long and special, as it had to provide for the management
of a felon’s property while undergoing sentence of impris-
onment. In Chitty’s Cr, L., vol. 1, p, 741, there is something
on this matter, and he calls the 7 Anne an ineffectual
attempt to remove the corruption of blood from kigh
tregson. But I doubt whether Chitfy had the statutes
before him, for the effect of 39-40 Geo. IIT,, ¢, 93, and of
54 Geo, IIL., . 145, seem both to be incorrectly stated.”
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These valuable notes go strongly to confirm the view of

the law ag expressed on the subject, ante; neither the U,
C. Act (C. 8. U. 0, c. 116) nor section 55 of the Proce-
dure Act of 1869 can be taken as reenacting the corrup-
tion of hlood in cases of high-treason: they both, assuming
that.it exists, pretend to leave it in force, But it appears
that it does not exist, When the eriminal laws of England
were introduced either in Upper or in Lower Canada, there
were in force, in England, as stated, ante, two statutes
‘abolishing such corruption of blood in high treason, vir-
tnally from 1807 (see Hawking' P, C., by Curwood, Vol,
IL, p. 649 note): these statutes, were transmitted to us ag
part of ourlaws : they have never been repealed in Canada ;
80, it would seem that, in the present state of our law,
there is no corruption of blood either in cases of high
treason or any other felony, amd that on attainder of all
felonies, the criminal forfeits only his goods and chattels,
and the profits of lands during life, while his real estate
comes, in the ordinary ehannel of descent, to his heir who
is thus also restored to a full capacity to inherit, See for
Ontario, C. 8. U, C, c. 82, tec. 7.

In the Provinee of Quebee, by articles 32 and 33 of the
civil code, civil death results from a condemnation to death
or penitentiary for life : by art. 35, all the property of the
civiliter mortuus i3 confiseated to the Crown; by art, 36,
the ewviliter mortwus cannot take or transmit by succes-
sion. Is there not & contradiction between these articles,
and more particularly the last one and sections 36 and 87 of
the above act, on punishments. TParliament has undoubt-
edly exclusive jurisdiction on the judgment and all the
parts of the judgment in criminal cases. But are the
attainder, forfeiture, etc., a jaart of the judgment, or only
& consequence of it? See 4 Blackstn, 386, If only a cone

TIT
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sequence of the judgment, do they fall within the Criminal
Law or the Civil Law? _

The attainder can be reversed by Act of Parliament only :
the Toyal parden has not that effect.—Rochon v. Ledus, 1
L. ¢ J. 252; 2 Hawhins, 49.

The goods of an adjudged felon belong to the Queen,
without office found, though they are allowed to remain in
the possession of his wife, or any other party. So if a
larceny is committed of such goods, they must be laid in the
indictment as belonging to the Queen, even if the felon is
only sentenced to a short period of imprisonment; but a
house or land continues to be the felon’s property, as long
"as no office is found,—R. v. Whitehead, 2 Moo. C. C. 181,

Ag remarked by Mr. Wicksteed (see ante), forfeitures,
contiscations and attainders are now abolished in Eugland
gince 1870.

It may be useful to remark that though the rebels of
1837-38, sentenced by the Courts-Martial then established,
were declared atfaint, and their property confiscated, this
was in virtue of a speciel statute specially passed for that
purpose,-—-«the 2V, e. 7,of the Lower Canada Statutes,

As to the validity of assignment by felons, see Chowne
v. Baylis, 31 Beaw. 351 ; Perkins v. Bradiey,1 Hare,
919 ; Saunders, in re, 9 Cox, 279; Whitaker v. Wisbey,
12 ¢, B. 44,

PARDONS.

38, The Crown may extend the Royal mercy to any person
gentenced to imprisonment Ly virtue of any statute, although such
person 16 imprisoned for non-payment of money to some pereon other
than the Crown.—32-33 7., ¢. 29, s 125.

50, Whoenever the Crown is plessed to extend the Royal mercy to
any offenider convicted of a felony punishable with death or otherwise,
*and grants to such offender either a free or a conditional pardon, by
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watrant under the Roval Bign Manual, countersighed by one of the
prinvipal Seeretaries of Btate, or by warrant under the hand and
seal-at-arms of the Governor General, the discharge of such offender
out of custody, in ¢ase of a free pardon, and the performance of the
condition in the case of a conditional pardon, shall have the effect of
a pardon of euch offender, under the Great Seal, as to the felony for
which such pardon has heen granted; but no free pardon, nor any
discharge in consequence thereof, nor any conditional pardon, nor the
performancs of the condition thereof, in any of the cases aforessid,
ghall prevent or mitigate the punishment towhich the offender might
otherwise be lawfully sentenced, on & subseguent conviction for any
felony or offence other than that for which the pardon was granted.
—32.337,, & 2% s. 126,

COMMUTATION OF SENTENCE.

4. The Crown may commute the sentence of death pessed upon
any person convicted of a capital erime, to imprironment in the
penitentiary fov life, or for any term of years not less than two years,
or to imprisonment in any other gaal or place of confinement for any
period less than two years, with or without hard labor; and an
instrument under the hand and seal-atarms of the Governor General,
declaring ruch commutation of sentence, or a letter or other instru-
ment under the-hand of the Secretary of State or ofthe Under Secretary
of State, shall be sufficient authority vo any judge or justice, having
juriediction in such case, or to any sheriff or officer to whom ench
letter or inatrument is addressed, to give effect to such commutation,
and to do all such things and {0 make such orders, and to give such
directions, as are requi~ite for the change of costody of such conviet,
and for his conduct to and delivery at such gaol or place of confine-
ment or penitentiary, and his detention therein, according to the terma
on which bis sentence has been commuted.—32-33 7., ¢. 29, s 127.

UNDERGOING SENTENCE, EQUIVALENT TO A PARDON.

41. When any offender has been convicted of an offence not prnish-
able with death, and has endured the punishment to which such
offender was adjudged,—or if such offence is puuichable with death
and the sentence has been commuted, then if such offender has endured:
“the punishment to which hiaeentence was commuted, the punishment
a0 endured shall, asto the offence whereof the offender was co
convicted, have the like effect and conseguences as & pardon under
the Great Seal; but nothing herein contained, nor the enduring of
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such punishment, shall prevent or mitigate eny punishment to which
the ofitnder might otherwise be lawfully sentenced, on a subeequent
conviction for any other offence —32-33 1, ¢. 29, 9. 128, 9 Geo. 4, c.
32, 5. 3, Tmp.

See Leyman v. Latimer, 14 Coz, 51.

42, When any person convicted of any offence has paid the sum
adjudged to be paid, together with costs, under such conviclion, or
hae received a reumission thereof from the Crown, or has euffered the
fmprisonment awarded for non-payment thereot, or the imiprisonment
awarded in the first jnatance, or has been discharged from his con-
vietion by the justice of the peace in any case in which such juetice
of the peace may discharge such person, he shall be releaged from
all further or other proceedings for the same cause~~32-33V., ¢ 21,

s, 120, and ¢, 22, 5. 73,

43, Nothing in this act shall, in any manuer, limit or affect Her
Majesty’s Royal prerogative of mercy.—32-33 V., ¢. 29, & 12..

GEXERAL FPROVISIOXNS,

44, The Governor in Council may, from time to time, make snch
rales and regulutions to be observed on the execution of judgment of
death in every prison, as he, from tine to time, deems expedient for
the purpose, as well of guarding against any abuse in such execution
sy also of giving greater solemnity to the same, and of making kuowa
without the prison walls the fact that such execution is taking place.
~-32.33F, c. 28, 5. 118,

485, All such rules and regulations shall be laid upon the {ables of
both Houses of Parlisment within gix weeks after the making thereof,
or, if Parlisment is not then sitting, within fourteen days after the
next reeting thereof—32-33F., e. 29, &, 119

46. The forms set forth in the achedule of this Act, with such
variations or additions as circumstances require, shall be used for the
respective purposes indicated in the said schedule, and aceording to
the direciions countained therein.—32-32F,, . 28, 5. 122,

47, Nothing in thie act shall alter or affect any lawe relating to
the government of Her Majesty’s land or naval forges.—32-33 V., ¢

29, 8, 137,



SCHEDULE.

- CERTIFICATE OF SURGEON.

I, A. B, surgeon (or as the case '.;My be) of the (describe the
prison,) hereby certify that I, this day, examined the body of
C. D., on whom judgment of death was this day executed in the

said prisen; and that on snch examination I found that the said
C. D. was dead. '

(Signed,) A. B,
Dated this day of , 18

DECLARATION OF SHERIFF AND OTHERS,

‘We, the undersigned, hereby declare that judgment of death
was this day executed on C, D, in the (describe the prison), in
our presence, '

Dated this ©  dayof = ,18

E.F, Sheriﬁ of °
L. M., Justice of the Peace for
G, H., Gaoler of

eta., eto,

SURETIES.

COMPLAINT EY THE PARTY THREATENED, FOR
SURETIES FOR THE PEACE,

Canada,
Provinee of , distriet (o county, united }

counties, or as the case may be,) of

The information (or complaint) of C. D, of the township
of , in the said distriet (or eounty, urited counties, or as
the case may be,) of y (laborer}. (If preferved by an
attorney or agent, say—hy D. K., his duly authorized agent (or
attorney,) in this behalf), taken upon cath, before me, the under-
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sizned, a justice of the peaee, in and for the said distriet {or

county, united countios, or s the case may be) of , 8t N,
in tho sald district, (county, or as the case may be) of ,
this day of , in the year one thousand eight hundred
and , who says that A, B., of the (fownship) of ,
in the district {county, or as the case may be,) of , did, on
the day of {instant or last past, as the case may be,)

threaten the said C. D. in the words or to the effect following,
that iy to say, (set them out, with the circumstances under which
they were used:) and that from the above and other threats used
by the said A. B. towards the said C. D, he, the said C. D, is
afraid that the said A. B. wili do him some bodily injury, and
therefore prays that the said A, B. may be- reguired to find
sufficient sureties to keep the peace and be of good behavior
towards bim, the raid C. D.; and the said C, D. also says that
he does not make this complaint against nor require such sureties
from the said A, B. from any malice or ill-will, but mercly for
the preservation of hig person from injury,

FORM OF RECOGNIZANCE FOR THE SESSIONS.

Be it remembered that on the day of , in the
year , A, B, of (laborer,) L, M. of (grocer,)
and N. O. of (butcher,) personally came hofore (us) the
undergigned, (fwo) justices of the peace for the district (or
county, united oounties, or as the cuse may be,) of , and
severally acknowledged themselvea to owe to our Lady the Queen
the several pums following, that is to say: the said A, B. the
sum of , and the sald L. M, and N, (. the sum of ,
vach of good and lawful money of Canada, to bemade and levied,
of their goods and chattels, lands and tenements respectively, to
the use of our said Liady the Queen, her heirs and sneoessors, if
he, the said A. B, fails in the condition indorsed (or hereunder
written.)

Takes and acknowledged the day and year first above men-

tioned, ag before us,
J. 8.
J, T,
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- The condition of the within (or above) written recognizance i
such that if the within bound A. B. (of, ete.) appears at the
pext court of general sessions of the peace (or other court dis-
charging the functions of the court of general sessions, or as the
case may be), to be holden in and for the suid distriet (or ecounty,
united counties, or.as the case may be,) of to do and
reccive what is then and there enjoined bim by the court, and in
the meantime keeps the peace and is of good behavior towards
Her Mujesty and her liege peopls, and specially towards O, I,
{of, ete.), for the term of now nest ensuing, then the said
recognizance to be void, otherwise to stand in full force and
virfue,

FORM OF COMMITMENT IN DEFAULT OF S8URETIES.

Canada, :

Provinceof , distriet {or county, mnited
counties, or as the case may be,) of }

To all or any of the conatables or other pence officers in the dis-
trist (or couuty, united counties, or as the case may be)
of -, and to the keeper of the common gaol of the said
distriet (or county, united counties, or as the case may be,)
at "y in the said distvict (or county, ete.)

‘Whereas on the day of instant, complaint on cath
was made before the undersigned (or J. L, Hsquire,) a justice of’
the pesco in and for the said distriot (or county, united counties,
or as the case may be,) of , by C. D, of the township
of , in the said district (or county, or as the case may be)
(laborer), that A. B., of (eto.,) on the day of , ab
the towoship of , aforesaid, did threaten (efc.,
Jollow to end of complaint, as in form above, in the past tense,
then): And whereas the said A, B, was this day brought and
appearcd before the said justice (or J, L., Esquire,} a justice of
the peace in and for the said distriet (or county, united counties,
or as the case muy be,) of , to answer unto the said com.
plaint : and haviag been required by me to eater into Lis own
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recognizance in the sum of , with two sufficient sureties in
the sum of each, as well for hiz appesrance at the next
general sossions of the peave (or other court discharging the
Sunctivns of the court of general sessions, or us the case may be,)
to be held in and for the said distriet (or connty, united countics,
or as the case may be,) of » to do what shall be then and
there enjoined him by the court, as also in the meantime to keep
the peace and be of good behavior towards Her Majesty and her
liege people, and espeolally towurds the said C. D)., has refused
and negleoted, and still refuses and negleets, to find such sure-
ties: These are therefore to command you, and each of you, to
take the said A. B, and him safely to convey to the (common
gaol) at aforesaid, and there to deliver him to the kieper
thereof, together with this precept : And I do hereby command
you, the said keeper of the (common gaol,) to receive the said
A, B.into your custody in the raid (common gacl,) there to
imprison hiw until the said next general scssions of the peace
(or the newt term of sitting of the suid court discharging the
Junctions of the court of general sessions, or as the case moy be,)
unless he, in the meantime, finds sufficient sureties as well for his
appearance at the said sessions {or court) as in the meantime to
keep the peace ae aforesaid,

Giver under my hand and seal, this day of ,in
the year , 8b in the distriot (or county, or as the
case may be,) aforcsaid,

J. 8, [rs.]
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MSS. NOTE BY C. 8. GREAVES, £8Q, Q.C,, ON RAPE.

For the purpose of the hetter consideration of the statutesrelating
to rape, it will be best to place them together,

Among the Laws of William the Conqueror, ot the end of Kelham's
Norman Dictionary, p- 36, we have *“Ds muliere vi compressd ef,
pudicitid luctamine tentatd, qui feminam vi compresserii fomfam
membra sus.  Qui prostrovit faminam ad terram of (Quoere Fut,) vivim
inforat, mulcta ejus Domino est X solidi, 85 vero sam compressertl)
JSorisfacit membra, ’

By the 3 Edw. 1, ¢, 13, “*the King prohibiteth that none do ravish,
or take away by )"orce any maiden within age (neither by her own
consent nor without,) nor any wife or maiden of full age, nor any
other woman against her will ; and if any do, at hia suit that will sne
within 40 days, the King sball do common right ;" (and if none sus
the King shall, and,an convietion, imprisonment and fine shall follow.)
By the 13 Edw. L st. L. ¢ 34, “if-a man from henceforth do ravish a
womsn married, maid, or other where she did not consent neither bsfom
nor after, ba shall nave ]udgment of life and member, And likewise
whera a men rovisheth & woman married, lady, damossl or other,
with force, although she consent after, he shall have such judgment as
before is said, if he be attainted of the King's suif, and there the King
ghall have his suit.” By the . R. Ii, st. 1, ¢. 6, whenscever, ladies
and the daughters of noblemen and other women “be ravished, and
after such rape do consent to such ravishers, that as well the ravishers -
as they that be ravished and every of them be from thenceforth
disabled ” to take any inheritance, ete, The 18 Eliz,, ¢. 7, took away
benefit of clergy in all cases ofrape.

The statute of William the Conqueror was repealed by the 3 Edw,
1, ¢. 13, and it and the other statutes contmued in forca until the
9 G. 4, c. 31, which repealed them.

The crime of rape was felony ab common law, and the oﬁ'ender
was to suffer death (2 Imst. 180); and it is thus defined by Lord
Coke, “rape is when a man hath carnal knowledge of a woman by
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JSoroe and agadnst her will ;" (Co. Li#t 123, b) and commenting upon
what this word (rape) doth signify in the 3 Edw, 1, . 13, and other
atatutes; Lord Coke says, it is well deseribed by the mirror < rape
solonque le volunt del estatule et prise pour un proper mots done pur
chescun afforcement de fem® (forcing of a woman, Kelham, W. 1%.)
But better in ancther place,” rape is when a man hath carnal knowledge
of a woman by forcs and against her will,? (2 Inst, 180, 3 Inst. 60),
and this definition bas heen” followed in too numerous Looks to
warrant a reference to them,

Then rape, like murder, has a fixed meaning, which oothing elze can
express,  In the Year Book, 9 Ed. 4 £ 26 pl. 35, s man was indicted
for that he Alicinm folonice cepit ot eam func of ihidem carnaliter cogno-
it contra voluntatem suam. Per Lakin (Judge of K.B.); The statute (13
Ed. 1, ¢. 34,) says that if a man ravish a Dame oi Damosel ; so the
indictment ought to state according to the statute that he committed
the felony, setlieet quod ipsasm rapuit, ete., for it eannot be taken by
the indictment for a case of felony. If aspecial act be made that if
one ravish such a woman, that this shall be feluny, and he
be indicted quod sam felondce copit et eam carnaliter copnowit, this
avalls not ; but she ought to state according to the statute that she
wasravished.” Per Yelverton (Judge of K B.:) “Ifa woman bring
an appeal of rape, she ought to say rapuif, or otherwise it
availeth not.” Hele (counsel}: “write ought to follow the form,
and this is the form of an appeal, as you say ; but an indietment
holds no form, but only (states) the truth of the fact, and this matter
in itself proves that he ravished her ; wherefore it is sufficientiy good,
forit is the same in effect ag if it had said rapuét. Billing (C.J.K.B. )
¢ Where a man is indicted of murder, if he buy a charter of pardon,
he ought'to make mention expressly of murder, or otherwiseit shall
not be allowed ; therefore, if 4 man be indicted that he of malice pre-
pense assanlted and killed & man, and says not murdravit, notwith-
standing that this matter proves that he murdered him, yet the indict-
ment is bad, because he isuotindicted quod murdrovit, ete. 8o here it
ought to have the word that makes the felony,—scilicet rapuit.” Lord
Coke thus applies this case “ this word rape is so appropriated by law
to this ease, as without this word (rapuit} it cannot be exprossed by
any periphrasis or cireumloeution ; for carnaliter cogrowit sam, or
the like, will not serve.”  (Co Litt. 123b.) Accordingly every indict-
ment for rapehas always used the word.

No rule is better settled than that where a word has had a definite
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meaning attached to it at common law, and that wordis used in any
statute it will have the very same mesning in the statute as it had
at common law, and that is more especially the case when the word
imports an offence ; and comsequently the common law meaning of
rape must be given to that word wherever it iz used in any statute,
and so the meaning affixed to any term in a statube is the meaning
of the samne term in any subsequent statute.

The punishment of rape was changed from death to loss of mem-
bers by the statute of William the Congueror, and thereby the crime
ceased to be felony (2 ust. 180;) and 30 continued until the 13 Edw. 1,
8. 1,¢. 34, During all the time previous to this statute if the woman
demanded the man for her husband, it saved him from punishment
(2 Inst. 180}, and Lord Coke says that at commen law this election
was confined to the woman (2 Inst. 181.) But on the same page
he says “it is not credible what ill suceess this act {3 Edw. 1, ¢. 13}
had,” and cites the cose of Warren de Henwick (Hil. 6, Edw. 1,) who
publicly ravished the daughter of 8. de Warton, and “came and
desired to have her as his wife, which was granted by the Justices
and he was aflianced to her in open court.” )

This state of things led to the 13 Edw, 4, st. 1, ¢. 34, which amended
but did not repeal, the 3 Edw. 1, c. 13. Thercfore they must be
construed together, o

The 3 Edw. .1, ¢. 18, contained two distinct elauses. The first

) applied to girls, who were within age. The second to all other

-

women. The first applied to cases whether by consent or without ;
and this shows that girls within age were capable of consenting, and
that it was not rape where they did ; but this - clause rendered their
consent of no avail. 'Whilst in the latter case the words are # againat
her will ;" _as in such cases, the woman was capable of congenting.
And thusit is shown that each of the clauses was accurately framed to
meet the cases ab which each was directed. It is also perfectly clear
that each clauss only applied to the time af which the offence was comi-
mitted; and did not affect anything that oscurred either before of
after that time. .

The evil consequences of this statute (as we have pointed out) led
$o the passing of the 13 Ed. 1, st. 1, ¢. 34, which does not repeal the
previous statute. It aleo contains twe clpuses } the fixst applies
where a man “do ravish a woman matried, maid, or other, where she
did 1ot consent neither before nor after.” The second where a man
“ yvisheth a woman, although she consent after.” The first applies
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where there never is any consent at all ; the second where there is
consent after the rape. It is clear that the words “did not consent
neither bufore nor after ” do not apply fo the time of the rape dself, but
actually exelude it. Tord Coke (2 Fast. 433) saye © this clanse is
intended of an appeal to be brought by the party ravished ; for, if
she consent either befors or after, she shall have no appeal; bat, if she
consgnted neither before nor after, then she shall have an appeal, and
there is no law that gives a woman an appeal of rape but this.”?
(Lord Coke refers to <*13 Edw. 3, Coron, 192,” which is not in the
Year Books ; as they skip from 10th to 17th Edw. 11L} Lord Coke
adds “ Hereby the ancient law concarning the olection given to her
that is ravished ia taken away.”” This explains the origin of the
clause, and shows that the words do not apply to the act itself, and
were not introduced in order to define the offence in any respect.
The reasons why the clause does nof in terms refer at all to consent
at the time of the rape are that the word “ ravish ' at common law
imported that the act wasagainst the will; and the 3 Edw. 1,¢e.13, con.
tained the very words “ against her will” and that statute and this
maust be read together. It wisebsolutely nscessary fo use the word “con-
sent.” as applicable to the time before and after the act ; for it was impoa-
sible to apply the words “against the will ” to either of those timwes :
they eould only be applied to the time of the act itseif. It is mani-
fest that the later statute was very carefully framed upon the for-
mer. The words ““a woman married, maid or other ™ are plainly
substituted for “any wife or maiden of fall age, nor any other
woman ” in the former statute. And thisleadsto the inference that
the first clause in that statute, relating to “any maiden within age,”’
is not affected in any way by the later statute. So too the words in
the second clause, * if ha be attainted at the King’s suit,” plainly refer
to the previous statute, and limit a prosecution by the crown to
cases where there is no suit by any private individual ; and the 6 R.
JI st. 1, c. 6, plainly shows that the suit by a private person eon-
tinued after the 13 Edw. 1, st. I, c. 34 ; and that where the woman
eonsented after the rape, it saved the man. Cases like that of
Warren de Henwick were completely met by the first clause, which
obviously prevented the man from claiming and obtaining the
woman against her consent.

Lord Coke in bis chapter on Rape (3 Inst. 80) clearly considered
the former statutes of the 3 Edw. 1, ¢. 13, the 13 BEdw. 1, statute 1, c.
84, the 6 R. 2, c. 6, and the 18 EL,c. 7,85 all existing together; and,
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with his usual aceuracy, thus states their effect: * Rape is felony by
the common law, declared by parliament, for the unlawful and carnal
knowledge and abuse of any woman above the age of ten years
against her will, or of & woman child under the age of ien years,
with her will or sgainst her will, and the offerider shall not take the
benefit of clergy;” and then Lord Coke refers to the 102 Inst. as to
¢ what offence this was at common law,” which have already been-
cited. It is plain, therefore, that Lord Coke put the same construe-
tion aa I have done upon the 3 Edw. 1, ¢. 13, and 13 Edw. 1. st. 1,
¢. 34, and there can be no doubt that that construction wes right,
Equslly clear is it that there was no intention in any way to slter
what was the eomnon law offence by these statutes, or to define the
offence denovo. The alteration of the punishment left the offenceas
it was at common law. '

Tndictments for rape have always alleged the offence to be com-
mitted by violence and against the will, and nothing could more
clearly show that proof of both is necessary. The indiet
ment runs © the said A. violently and agninst her will felonionsly did
ravish.” Robbery is exactly gimilar ; there theindictment runs “ from
the person and egainst the will of the said A. feloniously and violently
did steal” It seems impossible to draw any distinetion between these
forms ; and the definition of robbery is stesling from the person
and ““against the will by violence and putting in fear,” ete. Now both
these offences require the act to be done with violence and against
the will ; and it is quite’ clear that in robbery thers must bs some
wvislence to the person beyond the force that may be used in faking the
articles; for no mere taking from the person, even against the will,
can suffice in robbery. It is quite clear that merely taking an
article from .a man asleep or drunk would not suffice. And for the
game reason it would seem that having connection with & woman in
a state of insensibility can not constitute a rape, beeause there e no.
violence ultra the mere connection. In robbery the violence is the
principle ingredient, and in rape it seers af least to be one necessary
ingredient. Violence to the.person has always been an offence ; so
that robbery is in truth compounded of two offences, larceny and
gssault. And it is difficult to understand how a case can amount to
rape where there is no violence ultra the act itself.

It is certain that to obtain an article from any.one by fraud
without violence is not robbery ; but if there be both fraud and
violence the crime may be complste, o
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Nothing could more clearly show that violence to the person is
essential to the crime of rape than the atatute of William the Conygue-
ror, and it is clear from it that the violence must be such as tu overcome
the resistance of the woman ; even in the case of an attempt there
must be a struggle, luctamen. It need hardly be added that a mere
attrectation that is sufficient to constitute an assault in point of law
is insnfficient, unless indeed there were an overpowering terror
otherwise created.

Speaking of an appesl of rape at common law Bracton says:
“ cum virgo corrupta fuerit ot opprossa, stotum cum factum recens fuerit
cum clamors ef hutesio debet accurrere ad villas wvivinus, et tbi infuriom
sibé illutam probis hominibus ostendere, senguinem of vestes suas sanguing
finctus ef vestium scisswras., Lib, IfT,c. 28, f, 147. Tord Hale ciles
this passage (1 Hele, 632); and cvidently £ ally approves of it
(Ibid 633, 4). Nothing could more clearly prove that from the time
of Bracton till Lord Hale wrote the act must have been done both
violently and againss the will in order to constitute the erime.  And
Lord Hale fully justifies my views as to the dangers to which
innocent men may be subjected by false charges of 1ape.

In R. v.Jackson, R. & E. 487, the prisoner was convieted of a
burglary with intent to commik & tape. The prisoner gotinto the
woman's bed 83 if he had been her hushand, and was in the act of
copulation when she made the discovery, and immediately, and
before completion, he desisted. The jury found that he entered the
house with intent to pass for her husband, and to have conmexion
with her if she did not discover the mistake ; but not with the
intention of forcing her if she made that discovery. The question
was reseryed whether the connexion with the woman, whilst she was
under that mistake, would have amounted to rape. Four of the
judges thought that the having carual knowledge of a woman whilst
ghe wasunder the belief of its being her husband would be a rape ;
but the other eight judges thought shat it would net ; and Dallas, C.
J., pointed out foreibly the difference between compelling a woman
against her will, when the abhorrence, which would naturally arise
in her mind, was ealled into action, and hegniling her into consent
and eo-operation. This ease was not argued, nor was any case on tha
definition of rape referved to; and it was decided asif the only
question was ag to consent and that o violence was necessary. It is
very difficalt to see how a man can be guilty of a rape, who has no
intention of forcing a woman; and equally so hew a man can be
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guilty of a burglary with intent to commit a rape under such
circumstances. It has been held that there must be an intent {o
have connexiom at all events; and notwithstanding any resistance
onthe part of the woman. R.v. Livyd, T C. & P., 318, per Patteson,
J. The observations of Dallas, C. J,, affurd very sound grounds
why the commeon law offence was confined to cases where the act was
againgt the woman's will.

In R. v. SBaunders, 8 €. & P., 265, the prizoner was indieted fora

rape on a married woman. Being asleep in bed she was awoke by
a hand passed round her, which tarned her round, and she, suppos-
ing it to be her husband, made no resistance to that or to the
connexion that immediately followed, but while the eonnexion was
going on, she perceived by the prisoner’s breathing that it was not her
hushand, dnd she immediately pushed him off her, Gurney, B.
«T am bound to tell you (the jury) that the evidence in this case
does mot establish the charge contained in this indiectment as the
crime was not committed againgt the will of the prosecutrix, == che
conzented, believing it to be her husband ; but if you think that
that was the case, and that it was a fraud upon her, and that
there was not consent as to this person, you must find the pris-
oner guilty of an assault.” Gurney, B., was a great ecriminal
lawyer, and lis words here are very correct.
. In R. v, Williams, 8 C., & P. 286, the prisoner was indicted for
a rape upon a martied woman, snd it was opened {according to
the statement of the prosecutrix in the depositions) that the pris-
ener had got into bed with the prosecutrix whilst she was asleep,
and had penetrated her persom hefore she was aware that it was
not her hushand, and that he persisted in completing his purpose
notwithstanding her resistance after she had discoveréd that he was
not her hushband ; and it was submitted that this distinguished the
case from R. v.Jackson. But the prosecutrix stated that she had
allowed the prisoner to have connexion with her believing him
to be her hnsband, and that he did not discover who he was
until the connexion was over. Alderson, B.: ¢ that puts an end to
the capital charge. R. v. Jacksen, is in point.” It was then urged
for the prisoner that to constitute an asseult there must be resistance
in the party assaulted. Alderson B, : “In an assault of this nature
there need not be resistance—the fraud is enough.”

In R. v. Clarke, Dears. 397, the prosecutrix, having fallen asleep,
was awakened by a man in bed with her, drawing her towards
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him, and having connexion with her ; she nssented to the connexion
in the belief that the man was her husband. She afterwards diseov-
ered that the man was not her husband The jury found that he
intended to have connexion with her fraudulently, but not by force ;
and, if detected to desist. TUpon a case reserved the case of R. v,
Jockson was (uestioned, but Jervis, C. J.,said : # We have conferred
with seversl of the other judges, and we think we cannot permit thisa-
guastion to be opened now, but are bound by the decision in E.
v. Jackson." One might have thought that this case at last had con-
clusively settled that fraud is not eguivalent to force in cases of rape.
In R v. Complin, 1 Den. 89 ; 1 0. & K. 746, the prisoner was
convicted of a rape on & girl of thirteen years of age. He had made
her quite drunk, and when she was in astate of insensibility took
advantage of it, and violated her. The jury found that he gave her
the liquor for the purpose of exciting her, not with the intention of
rendering her insensible, and then having sexual intercourse with
her, Upon a case reserved it was contended for the prisoner that
there must be actual foree and an opposing will on the part of the
woman. But ten judges held the conviction right, and three thought
it wrong. In the course of the argument, Patteson, J., said : ¢“if a man
knocks a woman down, and makes her insensible, and then has con-
nexion with her whils she is insensible, according to you that would
beno rape, because she did not resist and evinced no opposing will.”?
This is exactly like thecase where a man is knocked down and strip-
.ped of his property while senselesy, which is clearly robbery —2 Russ.
O. & M. 109, and the violence has been used in order to effect the object
and to prevent resistance. Alderson, B., added, * In cases of fraud the
woman’s will is exercised under the influence of fraud ; but in the
case put by my brother Patteson there is force. The resistance was
impossible, owing to the blow given by the prisoner. Here it was
rendered impossible by the liguor which he had administered.” In
the addenda to 1 Den. € € X VI, the reasons for this decision are
given by Parke, B,, “of the jadges wlo were in favor of the convie-
tion, several thought that the crime of rape is committed by violating
a womau when sheis in astate of insensibility, and has no power over
her will, whether such state is caused by the man er not, the accused
knowing at that time that sheisin that state ; and Tindal, C. J., and
Parke, B, remarked that in a statate of Westminster 2, . 24, the
offence of rape is described to be ravishing a woman * where she did not
consent,” and not ravishing agosnst her will.” Lt is very difficult to con-
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ceive a more erroneons statement. We have shown that that statute
did not define the erime at dll.  The words are not merely © where she
did not consent,"” but * where she did not ¢consent, neither before nor
after ; and, therefore, do not apply to the act itself, and the 3 Edw.
1, ¢ 13, which does apply to the act, and wmust be construed together
with this act, has the words “against her will.” If the statute had
been referred to in the argument, the explanation we have given
might have been offered, and it would have been seen that the statutes
when properly considered have a totally different meaning.

The note proceeds, “ But all the ten judges agreed thatin this case,
where the prosecutrix was made insensible by the act of the prisoner
and that, an unlawful act, and when also the prisoner must have
known that the act was against her consent at the last moment
that she was capable of exercising her will, because he had attempied to
grocure her consent and failed, the offence of rape was committed. The
other three judges did mot think that this could be considered ns
being sufiiciently proved.” In neither Den. ¢ 0. nor C. & K. ig there
anything to warrant the statement underscored.

But in passing sentence on the prisomer, Patteson, J., said: “It
appeared npon the evidence that the prosecutrix refused her consent,
go long as she had sense or power to express such want of consent.”
1C & K. T49. ' .

And the very learned judge added: “Four case, therefore, falls
within the description of those cases, in which force and violence
constitute the crime ; but in which fraud is held to supply the want
of both." We are quite unaware of any such cases ; it is clear that
fraud does not supply the fores and violence necessary to constitute
robbery ; and even in larceny where a chattel is obtained by frand
from any ome who has power te part with the property in. it, a

" trespass is not eommitted, and consequently the offence is not even
larceny. -

In RB. v. Page, 2 Cbz, 33, Alderson, B., stated the decision in
Camplin’s case thus: * The judges in the affirmative thought that on
these facts it must be presumed that this was contra voluniatem, it
being clear that the woman had not consented when he hegan to ad-
minister the liquor, and that she never did actually consent &t all ; that
his having connexion with her when insensible was, therefore, clearly
contra voluntatem wultimar, which must be, as against him, presumed
to continue unchanged. Denman, C. J., Parke, B, and Patteson,
J., thought that a connexion without the consent of the woman was

T
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Tape, e g in the case of a woman insensibly drunk in the streets,
pot made so by the prisoner, And in B. v. Page, where the prose-
cutrix stated that she usually elept with her father, and, on waking
from sleep, she found him having connexion with her, it was urged
that Complin’s Case supported the position that if the prisoner had
conmexion with the girl while she was in such a state as to be inca-
pable of giving consent, it was rape. Alderson B., said : *¢ I do not
understatd that case to have gone so far as you affirm. It only
decided that wheve the state of unconaciousness was cauged by any
act of the prisoner, connexion with the wowan in such astate would
colstitute the offence. The wine was offered to her by the man in
that case, and there was at any rate evidenco to show that he had
induced Ler to take it. | concurred in that julgment only on that
ground.”

In R.v. Ryan, 2 Cox 115, the prosecutriz wasin a atate not to
understand right from wrong ; but her general habite were those
of desency and propriety, and Plats, I3, Ieft the guestion to the jury
whether she was likely to have congented ; and added that “ if she
was it astate of unconsciousness, whether it was produced by any act
of the prisoner or by any act of hier own, the prisoner having con-
nexion with her in that state would be guilty ofrape.  If you believe
ihat she was in astate of unconseiousness, the law assumes that the
connexion took place without her consent,” 8o on the trial for the
rape of an iliot girl, Willes, J., directed the jury that if they were
satisfied that the gitl was in sueh a state of idiocy as to be incapable
of axpressing eonsent or dissent, and the prisoner Lad connexion with
her without her consent, he was guiity ; bat & consent produced by
mere animal instinet would prevent the act from Leing a rape.  dnon.
stated in feil O € 70,

In R. v. Fletcher, Bell, C. C. 63, the proseeutrix was incapable of
distinguishing right from wrong, and the prisoner met her, and was
geen to have conmexion with her, She was not shown to have offered
auy resistance, though she did exelaim whilst the prisoner was in the
act that he hugt Lier, and ou the prisouer rising from her and her
getling up she made a start as if (o run away. The jury found that
she waes icapable of giving consent from defect of understanding. Tpon
& case rescrved it was eontended that there wust be either force or
fraud, and that there was neither in this caso ; and the cascs of K. v,
Jackson, ete.,were referced to; on which Lord Campbell, C.J., said: “In
those cases it was at first hell that fraud supplied the place of force.”
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Thisis certainly a mistake. There are no such decisions in thebooks,.
and none are referred to in R, v. Jackson, which they would have been
if they existed and had not been reported. Lord Campbell, C. J., also.
asked “ what do you say to the definition of rape in the 13 Edw, 1,
€. 247" The answer was that that section imports the definition of
the word raps into the word ravish, and it does not alter the cormmon
law definition of rape. But, strange to say, the previous statute of
the 3 Edw, 1, ¢. 13, was neverreforred to in the case, Lord Camphell,
Q. J.: ¢ The question is what is the real definition of the crime of
~ rape, whether it is the ravishing a woman againet her will, or without
her consent.  1f the former is the correct definition, the crima is not.
in this case preved ; if the latter, itis proved. Camplin’s case seems
to mea really to gettle what the proper definition is ; and the decision
in that case rests upon the authority of an act of Parliament. The
gtatute of Westminster 2, ¢. 34, defines the crime to be where “a
man do ravish a woman, married, maid or other, where sha did ot
consent netther before nor after ; 2 Inst. 433, We are bound by that
definition, and it was adopted in Chmplin®s ease, acted upon in
Ryon's case, and subsequently in a case Before my brother Willes,”

Lt is perfectly clear that this decision wholly rests upon the ground
that the 13 Ed. 1, c. 34, defines the crime of rape, and a more
erroneous judgment nevér was delivered. It has been abundantly
ghown that that statute contsins no definition of rape at all ; that tha
words relied on do not apply to the act of rape itsalf ; and that the 3
Ed. 1, ¢. 13, and 13 Edw. 1, c. 34, must be construed together, and as
the former bas the worda against her will " applied to the act ifself,
the act must be done against the consent of the woman.

Nor is it to be omitted that the court wholly failed to notice that
there was no evidence of any viclence or of any fraud that counld
supply that defsct ; and even the 13 Edw. 1, ¢ 34, in terms requires
the connexion to be * with foree;” and it is perfectly clear that the
statute renders it essential that there should be force beyond that
which is exerted merely in the commexion; for the words are
“ ravisheth  with force; * and the word “ravisheth ™ at all events
ineludas everything that is incident to the cennexion, The force neces-
sary to constituie the crime is force used to overcome the resistance
of the woman, not the mere force nzed in the having the connection ;
in the saine way as in robbery there must be force hayond the force
used to remove the chattel,

- Equally remarkahble is it that the court never notmed that Lord,
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Coke, Lord Hale, and others all wrote upon the statutes, and all
hold that in order to constitute a rape the act must he done against
the will of the woman. On no subject is there a greater concurrence
of opinion ; and on ne point is there an opinion entitled to greater
weight, It cannot be pretended that any judge of the present day
ia abler than Lord Coke or Lord Hale, and both were very much
moye conversant withour old statutes than any,judge in our time ; and
Lord Hale was an infinitely better criminal lawyer than any judge
of recent times; bus stranger still is it that Lord Camphell cites the
2 Inst. 433 for the clause in the statute, and never notices Lord
Cloke's note on it, which shows how erroneous his judgment was.

Lord Campbell, C. J., also added : *“It would be monstrous to
say that if a drunken woman returning from market lay down and
fell asleep by the road side, and a man, by force, had connexion
with her whilst she was in a state of insensibility and incapable of
giving consent, he would not be guilty of rape.” I totally disent
from this obiter dictum. Substitute for “had connexion with her”
the words *“took a purse from her,” and the fallacy will at once
appear. No one ever dreamt of such a case being a robbery, and
-yot it isabad offence. The Grecks considered it so infamous to
steal from adead body that they had a proverb to denote the dis-
graceful nature of the act, viz,, * he would even plunder a dead
man.” But disgraceful acts ought not to be included in we. known
crimes, however bad they may be, unless they clearly fall within
them ; and it is to be feared that these cases are but too strong
examples of the proverb that “bad cases make bad law.” Some of
the dicte in them naturally enough sprang from the indignation felt
.at the acts that had been done, and the attention scems to have been
too exclugively confined to the particalar cases. Lt seems never to
have ocentred to any one to consider what the consequences might
be to innocent persons, and the door that might be opened to the
fabrication of false charges. A very long experience in eriminal
courts satisfies me that the majority of charges of rape are false, and
that innocent persoms are put in great peril by them ; and for
the most part no one exeept the man and Wwoman are alleged to be
present, and consequently it is open to the woman to fabricate any
story ehe likes without fear of contradiction by any one except the
prisoner ; and the stories that have turned out to be fabrications
1may Le said to have culminated in a case, in which the prosecutrix, a
nics losking girl of under age, told a1 clear a slory asever was heard
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in examination in chief ; but Gurney, B., who had taken down her
examination in shorthand, desired her to repeat her story ; which
she did word for word as it was on hisnotes, on which that great
criminal lawyer at once directed sn acquittal. It isin consequence
no doubt, of the prevalence of false charges that it has always been
expected that marks on the person of the woman should have been
seen ; and this expectation was, no doubt, founded upon the belief
that if the woman was true to herself, and resisted as she ought, her
tender flosh would besr clear proof that vialence had heen offered to
her in order to overcome her resistance. Of course there may he
cases where the absence of marks may be explained ; as by present
fear of death or the intimidation of numbers. But the holding that
fraud iz equivalent to foree npens the way to charges where no
marks are to be expected. How very easy would it be to utilize
Camplin’s Case,in support of a false charge.

Suppose & man and woman gre drinking tegether in a room, and
she consents to connexion, and during it some one walks unexpect-
edly into the room, and finds them in the act, what would be more
easy—nay what would be more probablethan that she would charge
the man with a rape?

It may woll beasked, also, if fraud is equivalent to force and want
of consent, how far Isit to be extended? A married or single man
indyces a woman to yield to his wiskes by a promise to marry har.
No one ean doubt that this is a gross fraud ; but is it a rape] A
man edininisters drogs to a woman and thereby 50 excites her pas-
gions a8 to yield to his desires; no doubt it is a gross fraud, but, is it
atape? Isit not turning cases of seduction into rape

Theve is & class of cases which seem to bear extremely strongly
upon this point, A man being lawfully married to a wife still
living induces a maiden to marry him. Iere from first to last
ke must have acted fraudulently with intent to ohtain the posses-
sion of her person; and her consent to the marriage and to the
connexion must have been obtained by the fraud ; and she mmst
have consented to the connexion under the honest belisf that he wus her
hushand ; whereas he was ne more her kusband then the stranger in
Jackeon's Case, etc. . The bigamy acts plainly prove that cases of
bigamy never have been considered as cases of rape. Consider also
the Abdnetion Statutes, 3 Hen. 7, c. 2, ete.

Lord Coke tells us that Isabell, late wife of John Botiler, by her
petition showed how William Pull, by duress and menaces of
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imprironment enforced her to marry him, and by color thereot
ravished her, for which she prayed an appen], and it was granted her.
(3 Inst. 60, citing Tot. Parl. 15 H. 6, nu, 15). And also that an
appeal was granted in the similar case of dame Joan Beamont against
. Lancaster, who had married her against her will and ravished her,
(Rot. Parl. 31 H. 6, nu. 72.) In these cases the appeal was specially,
given by Parliament, and they strongly tend to show that 2 marriage
procured by fraud alone would mot be rape, but that theve must
be foree in orderto constitute the crtme ; and the 31 H. 6, c. 9, which
was passed in conseqnénce of the preceding case, in order to give a
" remedy to women forced to enter into bonds, tends the same way.

In R. ». Flecher, 14 Law T. R. 573, the prizoner was tried for a
rape, and the (question reserved was whether the case ought to have
gone to the jary, there being o evidence, exeept the fact of the con
pexion, and the imbecile state of mind of the girl. Of the fact of
connexion there was the fullest proof, for it was admitted by the
prisoner. There wag, however, no evidence that the conuexion was
against the will of the girl. The indictment charged the prisoner
with having eommitted the offence against her will and without her
copsent. The judges were all of apinion that some evidence of that
allegation as a fact should have been given ; and that there was not
that sort of testimony,on which a judge would be justified in leaving
the case to a jury teo find a verdict. © We are nnanimously of opinion
that there was here no evidence to establish either that the connexion
was against her will or without her consent.” And Polluck, C. B,
added : ¢ T wish, to add for myself that I think the act of Parliament
(24-25 V., ¢. 100, 85. 50, 81,) which makes sexual connexion a crim-
inal offence in the case of children of tender years hss a tendency
to throw light upon the ecase before us. Here tho contention on
the part of the crown must be that an idiot is jncapable of
consent; but it may be said in answer that the same causc, which
required an act of Parliament to make the mere fact of connexion
a criminal offence in the case of children of tender years would
require sn act of Parliament in the casa alsc of idiots”” The same
remark arises upon the 1 Edw.1, ¢ 13,as to maidens within age.
The cage of B. v. Pressy, 17 Law T. 205, only decided that the pris-
onér heing charged with having cominitted a rape on the prosecutirix
against her wnll his answer, % Yes L did,” was evidence to go to the
jury ; and so it clearly would have been, if the erime must be comn
mitted against the will. In R. v. Burrow, 19 Low T. 293, the prose-



. APPEXDIX. ' 1093

putrix wag in bed, and her husband beside her. She had her baby in
her arma, and was between waking and sleeping ; hut was completely
awakened by & man having ronnexion with her, and pushing the
baby out of her arms. She thought it was her husband, and she
could count five after she completely awoke before she found it
wes not her husband, Kelly, C.B., thought, especially on the antho-
“rity of the judgment of Lord Campbell in . v. Flstcher, that
the case was ruade out; as it was sufficient that the act was done
by force and without consent before or afterwards; that the act
itself, coupled with the pushing aside of the child, amounted
to force, and there was cerfainly no consent hefore and the reverse
immediately afterwards. But on a case reserved the conviciion
was quashed. Bovill, C. J., *1It does not appear that the prose-
cutrix was aslesp or unconscions at the time when the first act of
connexion was committed. What was done was, therefore, with her
consent, though that was obtained by frand. Weare of opinion that
this case comes within that class of cases, in which it has been decided
that where, under such circumstances, consent has been obtained by
fraud, the offence does not amount to rape.” This cnse, therefore, is
another strong confirmation of the class of cases, of which &. v.
Jackson was the first; and it is a distinct authority against the
doctrine that in cases of rape fraud amounts to force. Bee R. v.
Suweenie,.8 Cox, 223, as stated in 2 Heard's Leading Oriminal Cuses,
269. - !
- In R. v. Barratt, 29 Law T. 408, the prosecutrix was blind and
cut of ker mind ;if told to lie down she would do so, and she had
been told to lis on a couch until her sister returned. The prisoner
knew her state, and he was seen lying on her on thé couch, and on
going into the room her father found the priscner standing up at
the end of the couch buttoning up his trowsers, while she was lying
quietly on the couch. The jury were directed that “if the prisoner
had connexion by force with the girl, and if the girl was in such an
idiotic state that she did not knew what the prisoner was doing, and
the prisoner was aware of her being in that state, they might find
him guilty of rape ; but if the girl, from. animal instinct, yielded to
the prisomer without resistance, or if the prisoner, from the girl's
state and condition, had reasen to think the girl was consenting, they
ought to acquit him.” The jury found him guilty of an assault
" with intent, ete. The ase was argned enly on the part of the crown—
(a course which ought never to be allowed.) It was held that the
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convieticn was right, upon the ground that ihe prosecufriz was
ineapable of giving her consent, and rests entirely upon the decision
of R. v. Fletcher, Bell, C. C. 63.

In R. v. Fiattery, 36 Low T, 33, the prisoner professed for money
to give medical and surgical advice, and the prosecutrix, being in
ill-health, went with her mother to consult him. The prisoner put
seversl questiona to the mother as to the condition of the daughter,
and made some exasmination of her person, The prisoner then
frandulently, and knowing that he was spesking falsely, told the
mother, in the hearing of the daughter, that “it was nature’s string
wanted breaking,” and asked if he might break it. The mother
replied that she did not know what he meant, but that she did not
mind if it would do her daughter any good. The prisoner went
into an inner room with the girl, and there had conmexion with her,
she making but feeble resistance, believing that the prisoner was
werely tresting her medically, and performing a surgical operation,
to eure her of her “*illness and fits,” and submitting to his treat-
ment solely because she so believed. TUnless such subinission in law
constitutes feonsent, there was no consent. It was held, on a case
reserved, that the offence was rape, upon the ground that thero was
no consent to the prisoner having conmnexion with the girl. The
decislon proceeded entirely on the case of R, v. Camplin, and the
erroneons opinion that the 13 Ed. 1, ¢. 34, defined the crime of
rape. R.v. Barrow way much questioned ; and Kelly, C. B, said:
“I lament that it has ever been decided to be the law that, where a
man obtains possession of a woman’s person by fraund, it does not
amount to rape.’ - :

There had been previous cases where indictments for assault had
been held to be supported by proof of the like false pretences of
medical or surgical treatment, by which females had been deceived
and suffeved their persons to be handled, (R.v. Rosinski, R. & M,
€. €. 19,) or otherwise indecently dealt with (B. v. Stanton, 1 0. &
K. 415) or connexion to take place (R. v. Cass, 1 Den. 580.) In
this caze Wilde, C. I, said, the cases showed that < where consent is
caused by fraud, the nct iy at least an assanlt, and perhaps amounts
to rape.”” The casesteferred to were K. v. Sounders, 8 €. & P. 265;
and R, v. Williams, 8 €. & P. 286 ; and, instead of showing that the
act s rape in such cases they are clear decisions to the eontrary.

Some expressions appear t¢ have been used equivocally in these
¢asea,
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Thus the expressien “incapable of consent ! hes been applied as
well to the case where the woman was actually senseless as where she-
was devoid of reason, but possessed of her animal propensities.
There can bhe mo doubt, that many unfortunate persons, devoid of
sufficient understanding to decide between right and wrong, are suh-
ject to very strong animal passions, which would lead them to assent
to, if not actually to court, connexion ; snd it cannot he eontended
that connexion with such persons is a rape. In R. v. Barratt it was
rightly left to the jury that the gir], though out of her mind, might
yield from animal instinct. But in B. v. Fletcher, Bell C. C. 63,
the jury were erroneously told thet if % the girl was incapable of
giving coneent, or of exercising any judgment on the matier, they
might conviet ;* and they found that the girl was incapable of giving
consent from. want of understanding, Upon guch & direction and
finding the verdict of gnilty was clearly erroneous. The saseis exactly
like that of very young children, who can consent to. connexion,
though they are incapable of judging of the nature and quality of
the act. In B. v. Read, 1 Den. 377, the jury found that a girl
of nine years of age assented, but that * from her tender age she did
not know what ehe was about;” and it was held that the prisoner
conld not be convicted of an assault. So where the girl was too
young to be examined ; Patteson, T, said “we know that a child
can consent to that which, without guch consent, would constitute
an assanlt.” R. v. Cockburn, 3 Coz, 543, This great judge alwo
spid “my experience has shown me that children of very tender age
may have very vicious propensities,” Ses B. v. Johnson, 12 Law
T, 603. :

A woman may be quite ineapabls of exercising remsoning power,
and yet be perfectly capable of exerting her natural appetites ; and
consequently the want of the former in no way negafives the
existence of the latter, The verdict, therefore, in . v. Fletcher,
Bell, €. C., 83, was clearly wrang.

Nor can there be any doubt that in many cases of unsound mind
the animdl passions ave extremely strong; and in the absence of
reason to control them, the reasonable inference is that they will be
gratified whenever an opportunity occurs, and when there iz no
evidence to the contrary, it would seem that the fair presumption ja
that that is the case, This point, though one of fact, deserves mors
consideration than it has received. :

Several cases have turned on ihe distinction that has been taken
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between consent and submission, In RE. v. Day, 9 C. cE,P 722,
Coleridge, T,, smd “Thera ig a difference between cunsent and sub-
mission. Every conzent involves a submission ; but it by 1o meansy
follows that A mere submiwsion involves a consent, It wonld be too
much to say that an adult submitting quietly to an outrage of this
descnptlon was not comsenting ; on the other hand the mere sub-
misslon of a child, when in the power of a strong man, and most
probably acted upon by fear, can by no meass be taken to be such a
consent as will justify the prisoner in point of law? And it was
left to the jury to say * whether the submission of the prosecutnx
was voluutary on her part, or the result of fear under the circum-
stances in which she was placed.” See also R, v.Jones, 4 Law. T.
154, R. v Cuase, 1 Den. 580, An important question arises ocea-
sionally in these cases in addition to the question whether the
woman submitted, but did not consent. It is * did the mau bond
Jidebelieve that she was co ngenting 2 In E..v Flattery, Denman,
T,y said “ there is one case where a woman does not gonsent to the
a.ct of connexion, and yet the man may not be guilty of tape, that
is where the resistance is so slight and her behavior such that the
man may bond fide believe that she is consenting.” And, « fortmm
that may be the case where the woman submits, and makes no
resistance at all. In B.v. Burati, where the gu'l was blind and
out of her mind, and there was no evidence whatever of resistance,
the surgeon proved thai there were no external marka of violence,
but that in his opinion there had been recent connexion, and he
thought she had been: in the habit of hawing connewion, there would
seem to have been cogent evidence that the animal passions of the
girl had led to the connexion, and the case cught to have ended in
an acquittal

It may admit of question whether the dlstmctwn drawn in_R. v.
Flattery; between consent obtained by fraud from a married woman,
and consent obteined by fraud from a girl to what she supposes ia
medical treatment, can be supported. In the one case the consent
iz given to a connexion with a2 man, as to whom the woman is com:
pletely deceived. In the other it is given to an act, as to the nature
of which ghe i3 completely deceived, and in bath the act done Is
totally different from the act to which the assent was given. In
each case the power to do the act is obtained by fraud ; and in each
the nature and quality of the act is totally different from what the
woman supposed it would be. The intent, the ohject, the fraud,
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and the end obteined are all the same in both cases ; then how is it
possible to draw any sound distinction between them} False pre-
tences are very similar; in them the only material points are
W were these false pretences?” “ Were they frandulently used 1
tWas the chattel obtained by them?” Every kind of false pre-
tence is sufficient, and no distinction is ever drawn between one false
pretence and another, They are merely the means by which the
fraud is effected, and it is quite immaterial what they are, for the
fraud is the gist of the offence.

That Camplin's oass was not a well considered decision is plain
from the different grounds assigned for the judgment by Parke and
Alderson, B. B., and Patteson, J.; and the numerous cases that have
since been reserved prove not only that it has not been considered
gatisfactory, but also that it hss given rise to many difficulties ;
which of iteelf is sufficiant ta throw doubt anany decision. Whether,
however, if the mistake, on wiich it was founded, if pointed
out, would induce our judges to comse to a contrary decision, it is
impossible to predict, All that ean be #aid is that, as the judges in
Camplin's Case and Fletcher’s Case, Bell, €. C. 63, held that they were
bound by ons statuts, the judges ought to consider themselves bound by
the two statules to decide according to the true construction of their
provisions. 'That the law on this pointisin & very ungetiled state
canmot be doubted ; and where tiat is the case, especially in so
penal a matter, it would he well to remember that nusquam major est
pervitus quam ubi jus aut vagum aut incognitumn.

20¢h February, 1878



