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Justices, vol. 3, ealls this a mystery of the English Pro-
cedure,

But, now, by the above enactment , time need not even
be averred, and, if averred, it is no objection that the date
stated is an impossible or an incongruous one. The aver-
ment is a surplusage, except when time is of the essence
of the offence, ag, for instance, in an mdlctment for a sub-
sequent offence.

“Averments of time in criminal proceedings, says Tay-
lor, Ev., 229, are now even of less importance than those

‘of place; for excepting in the very few cases where time

is of the essence of the offence, the indictment need not

contain any allegation respecting it. Indeed, independent.

‘of the new law, the date specified in the indictment has
‘been so far disregarded that, where a court had no juris-
"dictioﬁ to.try a criminal, except: for -an offence committed
after a ceftain day, the judges held that no objection could
be taken to the indietment in arrest of judgment, for alleg-
ing that the act was done before that day, the jury having

. expressly found thet this was.not correct—R. v. Tre-

“harne, 1 Moo. C. (. 298.” .

It is said in Archbold, pagg 50: © There are, however,
‘some exceptions to this'rule : 1. The dates of bills of ex-
change, and other instruments must be truly stated, when
necessarily set out ; 2. Deeds must be pleaded eitheraccord-
ing to the date they bear, or to the day on which they were
delivered; 3. If any time stated in the indictment is to be
proved by matter of record, it must be truly stated; 4. If

the precise date of a fuet ba a necessary ingredient in the

offence, it must be truly stated.”
See, post, sec. 237, as to amendment of variances Letween
“the proof and the indictment, in documents in Writing,
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The want of a proper or perfect venue is the omission
thirteenthly previded for by the above elanse, as not affect-
ing the validity of the indictment.

It seems that an entire’ omission of venue is not pro-
vided for by this elause, and that such an omission might
still be taken advantage of; but no venue need now be
stated in the body of the "indictnient, except where local
deseription is required, but the name of the district, coun-
ty, or place in the margin shall be taken to be the venue;
sec, 104 ante. Bub an entire omission of venue in the cases
where it is yet necessary, though it may be taken advan-
tage of under sec. 143 of the Procedure Act, by way of
demurrer or motion to quash the indictment, could pro-

“ bably be rectified by amendment under that section ; and,

if not taken advantage of by demurrer or motion to quash,
the omission could not be taken advantage of by motion
in arrest of jndgment, See 3 Burn, 22,

The above clanse declares, as its fourteenth enactment
that no indictment shall be held insufficient for want of
@ proper or fomal conclusion.

Thesa words ¢ were introduced to renderany conclus:ou,
perfectly unnecessary and immaterial.”—2 Russ. 326, nots
W. by Greaves. \

So that the words  to the great damage of the said
envesenes .7 “to the evil example of all others,” “to the great
displeasure of Almighty God,” ete., probably never neces-
sary, are now not to be used, And an indietment for a
public nuisance need not now conclude, “ad commune
nocumentum.”—R. v. Holmes, Dears. 207. '

And before these statutes, it was held that the conclu- .
sion * against the form of the statute” in an indictment
for a common law offence, "instead of “against the peace,”" .
did not invalidate the indictment; the conclusion may.
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then Dbe trested as a surplusage.—R. v. Mathews, 2
Leach, 585.

The want of or imperfection in the addition of any
defendant is the next defect declared immaterial by the
above clause, or rather declared to be no defect at all.

See, ante, what has been said under the enactment in

 this same clause, concerning the want of addition or imper-
fect addition of any person mentioned in the indietment.

Sec. 142, post, epacts, inter alig, that no indictment

_ ghall be abated by reason of any want of addition of any
~ party offering such ples. .
Before thess enactments, the 1.Hen. V., ¢, 5, required,
. in indictments, to be given to defendants the additions of

- & their estate, or degree, or mystery,” and also the “towns,
* or hamlets, or places,.and counties of which they were or
“be, or in which they be or. were conversaut.”

Tastly, this clause enacta that no indictment shall be
held insufficient for want of the statement of the value or
price of any matter or thing, or the amount of damage

. injury.or: spoil in any casg; ;where the, value or price, ox the

o amount of damage, injury or: SPOﬂ. is not of the essence of

the offence.

The tule is, that if a statute makes, for mst,a.nce, the
stealing of a particular thing a felony, without reference to
its- value, then the value need not be alleged in the indict-
ment. - But wherever- the valpe is an element to be con-
sidered by the court in determining the punishment, it
must be alleged in the indictment and duly proved on the
" trial.—1 Bishop, Or. Proc. 541, So suppose an indictment
charges the defendant with the larceny of a diamond ring,
without alleging the value of the ring, the defendant can-
not be sentenced to more than seven years in the peniten-
tiary, under sec. 5 of the Larceny Act, though, at the trial,
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the ring was proved to be worth one thousand pounds; and
the court cannot sentence him to the greater punishment
allowed by sec. 86 of the said Larceny Act, because the
value was not alleged in the indietmens,

The value is of the essence of the offence, where, by the
statute, it is said, for instance : * Whesoever steals in any
dwelling-house any. chatte}, ete., to the value in the whole

" of twenty-five dollars or more:” sec. 45 of the Larceny

Act.  To bring an indictment under this section, the value
of twenty-five dollars or more must necessarily be alleged
in the indictment and proved. But suppose it is alleged
to be of fifty dollars, and proved to be only of thirty, this
~will be sufficient, because the value proved constltutes the
-offence created by statute, :

If there are more than one article mentloned in the 1nd10t-

* ment, it is better to state and prove the vale of each, so

as to form, in the whole, the amount neeessary to bring
the case under the statute,—R. v, Forsyth, R, & R. 274;
1 Taylor, Ev, par. 230, However, in R. v. Thoman, 12
Cox, 54, it has been held by the court of criminal: appeal
that in"an indictment, under 24-25 V., ¢. 97, s, 51, Imp, -
(sec. 58, ¢. 168 of Canadian Acts,) fof maliciously damag-

- ing persenal property, the damage exceeding five pounds,

it is not necessary to allege the value of each-article in-

B jured, or the 'value of the damage done: to' each:articlesbut

only that the amount of damage dons to the several articles
exceeded five pounds in the aggregate.

129. Whenever, in any indictment, it {s necessary to make an
averment as to any money or to any note of any bank, or Dominica
or Provincial nole, it shall be auflicient to describe such money or
note simply as money, without any allegation, so far ag regards the
déseription of the property, specifying any particular coin or note;
and such averment shall be sustained by proof of any amount of coin
or of any such note, although the particular species of coin of which
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guch amount was composed or the particular nature of the note is
not proved. —32-33 V., ¢. 29, 2. 25.

130, Whenever it is necessary to make an averment ia an indlict-
ment, as to any instrwment, whether the same consists wholly or io
part of writing, print or figures, it ghall be sufflicient to describe such
instrument, by any name or designation by which the same is nsually
known, or by Lthe purport thereof without sctting out any copy or
Jfac simile of the whole or of any part therech—32-33 ¥, ¢ 28, 2. 2L,

The 130th sec. is taken from the 14-13 V,, c. 100, s.
%7, of the Tmperial Statutes apon which Gereaves remarks:
% Thiz section renders it sufficient to deseribe any instru-
ment to which it applies by any name or designation
by which it is usually known, or by its purport, It
is to be observed also that this section applies not merely
to instruments in respect of which any offence is alleged
to have been committed, but to every instrument as to
which any averment may be made in any indictment.
— Lord Compbell's Acts, by Greaves, 12.

The 120th sec. is taken from the 14-15 V., c. 100, s
18, of the Tmperial Statutes, upon which Greques says
«This section was framed upon the 7-8 Geo, IV,, c. 29, s.
48, and was intended to meet the case of R, v. Bond, 1
Den. 517. It originally applied to money and valuable
securities, the same as the section from which it was taken ;
but it was thought better that it should only extend to
coin and the notes of the Band of England and other banks.
In these cases it is sufficient in any indictment whatever,
where it is necessary to make any averment as to any coin
or bank note, to deseribe such coin or mote simply as
money, without specifying any particular coirr or mote ;
and such an allegation will be supported by proof of any
amount, although the species of coin or the nature of the
note be not proved.” _

As to sec, 130 it is only mecessary to remark that, at
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common law, written instruments, wherever they formed
a part of the gist of the offence charged must have been
set out verbatim.—Archbold, 55. But even, before this
statute, it was held that if the defendant is charged with
fraudulently offering a spurions bank note, and obtaining
anods by the false pretence thab it is a good bank mote it
is not necessary to set out the bank note, because it is not
in this case material for the court to see that the instru-
ment falls within a particular description.—E. v. Coulson,
1 Den. 592.

As to sec. 129, it is said in Archbold, 5Y, that before
this enactment, money was described in an indictment
as so many “pieces of the current gold,” or “silver,” or
“ copper coin of the realm, called.........,” and the particular
species of coin must have been specified ; so, though Lord
Hale,1 P. . 534, and Stariie, 1 Cr. Pl, 187, seem to be of
a contrary opinion, an indictment charging the stealing of
ten pounds in moneys numbered was held bad.—1. v, Fry,
R. & R.,482. Andin Bond's case, cited, supra, by Greaves,
it was held that an indictment charging a stealing of
seventy pieces of the current coin of the realm called sove-
reigns, of the value of seventy pounds, 140 pieces, etc.,
called half-sovereigns, ete., 500 pieces, ete, called crowns,
etc., is not supported by proof of a stealing of a sum of
money consisting of some or other of the coins mentioned
in the indictment, without proof of some one or more of
the specific coing there charged to have been stolen. Of
enurse these decisions could not now be followed.

On sec. 129, see R, v. Pdguet, 2 L. N. 140,

1:31. In any indictment for forging, altering, offering, utlering,
disposing of or putting off any instrument, stamp, mark or {hing, it
shall Le sufficient to describe the same by any name or designation by
which the same is nsually known, or by the purport thereof, without
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getting ontany copy or fac simils thereof, or otherwise doscribing the
same or the value thereof,—32-33 ¥, ¢ 19, 5. 49, 24-25 ¥, r. 88, 9,
42, Imp.

132. In any indiciment for engraving or making the whole or
any part of any instrument, matter or thing whatscever, or for nsing
or having the unlawful custody or possession of any plate or other
material upon which the whole or any part of any instrwment, matter
or thing whatsoever has been engraved or made, or lor having the
unlawiul custody or possesmion of any paper upon which the whole
or any part of any instrument, matter or thing whatsoever has been
made or printel it shall be sofficient to deseribe such instrument
maltter or thing by any name or designation by which the same is
usually koown, withont setting out any copy or fac simile of the
whole or any part of such instrument, matter or thing.—32-33 V., ¢.
19, 5. 50, 24-25 V., ¢, 95, 5. 43, Imp.

133. Any number of accessories at different times to any felony
may be charged with substantive felonies, in the same indictinent,
and may be tried together, notwithstanding the principsl felon is not
included in the same indictment, or is not in custody or amenable to
justice—31 V., e. 12, . T, part. 2425 V., ¢. 96, 3. 6, Tmp.

See, ante, under c. 145,

Greaves’ mote.—This clause is framed from the 14-15 V.,
¢. 100, s. 15, and the words in 4talics inserted. The com-
mitiee of the Commons who sat on the 14-15V,, ¢ 100,
struck out those words, not perceiving that they were the
only important words in the clause : for there never was
any doubt that separate accessories and receivers might be
included in the sawe indictment under the circumstances
referred to in the clause; the doubt was, whether they
conld be compelled to be tried together in the absence of
the principal where they separately became accessories, or
separately received. .

184, Several counts may be inserted in the same indiciment
agaiust the same persen for any number of distinct acts of stealing, not
exceeding three, comrmitted by him against the same person, within
six months from the first to the last of wuch acts, and =ll or any of
them may be proceeded npon.—32-33 V., ¢. 21, & 5. 24-25 V., ¢ U5,
5. 5. -
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See I, v. Suprani, 13 R. L. 577, post, under sec. 202,

Before the passing of the act, it was no objection in
point of law- that an indictment contained separate counts
charging distinet felonies of the same degree, and com-
mitted by the same offender.—2 Hale, 178 ; 1 Chit. 253 ;
B. v, Heywood, L. & €, 451, Tt was, in trath, a matter for
the discretion of the eourt ; and if the court thought the
prisoners would be embarrassed by the counts, the court
would either quash the indictment, or compel the counsel
for the prosecution to elect.—R. v. Young, 2 East, P. C.
515. Tt seems that, where three acts of larceny are
charged in separate counts there may also be three counts
for receiving.—R. v, Heywood, L. & €. 451.

Greaves, on this clause, says : “ It frequently happened
before this statute passed, that a servant or clerk stole
sundry articles of small value from his master at different
times, and in such a case it was necessary to prefer separ-
ate Indictments for each distinet act of stealing, and on the
trial it not seldom happened that the jury, having their
attention confined to the theft of a single article of small
value, improperly acquitted the prisoner on one or more
Indictments. The present section remedies these incon-
veniences, and places several larcenies from the same per-
son in the same position as several embezzlements of the
property of the same person, so that the prosecutor may
now inclnde three larcenies of his property committed
within the space of six calendar months in the same indict-
ment.”—Lord Campbell’s Acts, by Greaves, 19.

See R. v. Benfield, 2 Burr. 980.—The indictment need
not charge that the subsequent larcenies were committed
within six months after the commission of the first.—R,
v. Heywood, L. & O, 451, o

135. In sny indictment containing a charge of felonicusly ateal-
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ing any property, a count, or everal counts, for feloniously receiving
the same or any part or parts thereof, knowing the same to have been
stolen may be addved, and in any indiclment for feloniously receiving
any property, knowling it to have been stolen, a count for felonionsly
slealing the eame may be added—32-33 V., c. 9, & 101, part, 24-25
V., e 98, 8. 02, Tmp.

Yee remarks under preceding section.

The words “ containing a charge of 7 are substibuted for
the word “for” in the former act, in order that a count
for receiving may be added in any indictment coutaining
a charge of stealing any property. It will therefore apply
to burglary with stesling, housebreaking, robbery, ete. It
is also provided, by this elause, for cases which frequently
oeeur, and were not within the former clause; where dif-
ferent prisoners may be proved to have had possession of
different parts of the stolen property.—Greaves’ Cona.
Acts, 180.

136. Every one who receives any chaitol, money, valuable secu-
rity or other property whateoever, the stealing, taking, extorting, ob-
taining, embezzling and otherwise disposing whereof, amounts o &
felony either at common law or by statute, knowing the same to have
been feloniously stolen, taken, extorted, ohtained, embezzled or dis-
posed of, may be incicted and convieted, either as an accessory after
the faet, or for a substantive felony, and in the latter ease, whether
the principal felon has or has not been previously convicted, or is or
ia not amenable to justice: Provided, that ro persen, liowscever tried
for receiving as aforesaid, shall be liable to be prosecuted a second
tine for the same offence.—32-33 V., c. 21, 8. 100, part. 2423 V., c.
96, & 91, Jmp.

This clanse applies to all cases where property has been
feloniously extorted, obtained, embezzled, or othexwise dis-
posed of, within the meaning of any seetion of this act.—
Greaves, Cons, Acts, 179, C

See remarks under secs, 82 and 83 of The Larceny Act,

p. 443, ante.

137, Every such receiver may, if the offence is a miedemeanar
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be indicted and tried for the misdemeanor, whether the person guilty
of the principal misdemeanor has or hsy not been previously con-
victed thereof, or is or 1 not amensble to justice.—32-33 ¥, . 21, 3
104, part, 2423 F., e, 96, 5. 95, o

138, Any number of receivers at different times, of property, or
any part or parta thereof, 8o stolen, taken, extorted, obtained, em-~
bezzled or otherwise dispesed of at one time, may be charged with
subytantive felonies in the same Indictent, and way be tried together
notwithistanding that the principal felon i3 not included in thebsame
indictment, or is not in custody or amenable to justice.—31 V', e 72,
.0 part. 3233 Fye 21,5102, 2423 F,, ¢ 96, 5. 93, Imp.

See sec. 40 of ¢, 145, p. 28, ante.

139, [o any indictment for any indictable offence, eormmitied
after & previcus convigtion or convictions for any felony, misdemeanor
or offence or offences punishable upon summary convietion (and for
which a greater punishment may be inflicted on that account), it shall
be snfficient, after charging the subsequent offence, to state that the
offender was at a certain time and place, or at certain times and places
convicted of feleny or of & wisdemesnor, or of an oifence or offences
punichalble on summary conviction, as the case tnay be, and fo siafe
the substaiice and effect only, omilling the formal part of the indict-
ment and conviclion, or of the summary conviction, as the case may
be, for the previous gffence, without otherwise describing the previous
offence or offences,—32-33 V., ¢ 29, 5. 28, parl.

Sece 8.8, 207 and 230, post.

This clause is taken from section 116 of the English
Larceny Act, 24-256 V,, e. 96, and section 37 of the Eng-
lish Coin Act, 24-25 V., ¢. 99. The words in 4talics acr,e
nob in section 116 of the English Larceny Act; but are in
secl_;ion' 37 of the Coin Act. They elearly take away the
necessity, before existing, of setting out at length the pre-
vious indictment, ete., and of giving in evidence a copy of

" that indictment.

The following remarks on section 116 of the English

* Larceny Ack apply to section 139 of our Procedure Act,

with the exception of the passage discussing whether this-

clause of the English act applies only to the Larceny Act,
- Ch
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or to any indictment for any offence. 'With us, sect. 139
of the Procedure Act clearly applies to all indictments for
any subsequent offence whatever,

Greaves says: “ The words " after charging a subsequent
offence’ were inserted in order to render it absolulely
neeessary always to charge the subscqnent offence or
offences first in the indictment, and after so doing to allege
the previous conviction or convictions. This was the
invarinble practice on the Oxford circuit, and the select
committee of the Commons were clear that it onght to be
universally followed, so that the previeus conviction
should not be mentioned, even by accident, before a ver-
dict of guilty of the subsequent offence had been delivered.

Mr. Davis, Cr, L. 113, however, says: ‘It seems to be
immaterial whether the prior conviction be alleged before
or after the substantive charge,’ for which he cites E, v,
Hilton, Bell, 0. . 20. Now, that case was decided on
the 7-8 Geo. IV, ¢ 28, s. 11, which had not in it the
words ¢ after charging the subsequent offence,” and is
therefore, no authority on the present clause in which
those words are inserted to render the course held suffi-
cient in R, v, Hilton unlawful. Whenever a statule
increases the punishment of an offender on a subsequent
conviction, and gives no mode of stating the former con-
'viction,' the former indietment, etc., must be set out at
length, as was the case in mint prosecutions before the
present Coin Act; but when a-statute gives a new form
of stating the former convietion, that forin must be strictly
pursued ; for no rule is more thoroughly settled than that
in the execution of any power created by any act of
. Parlinment, any circumstance required by the act, however
unessential and unimportant otherwise, must be observed,
and can only be satisfied by a strictly liberal and precise
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performance, R. v. Austrey, 6 M. & S. 319; and to sup-
pose that this clause, which mikes it sufficicn$ to allege
the former conviction ¢uffer charging the subsequent
offence’ can be satisfied by alleging it before charging the
subsequent offence, is manifestly erroneous.

“Mr. Davis Cr. L. 24, speaking of the similar clause
m the Coin Act, says: ‘There is a difficulty under this
section in charging the subsequent offence as a Jelony
without previously showing that which makes it a felony,
namely, the previous conviction for misdemeanor, More-
over, arraigning the prisoner for the subsequent offence as
for a felony, is equivalent to saying that the prisoner has
been before convieted. The Legislature, perhaps, relies
upon the ignorance of the jury as to this distinction.’

“It should seem that, this difficulty may easily be sur-
mounted. In the beginning of the indictment the subse-
quent offence may be alleged in exactly the same terms
as if 1t were a first offence, omitting the word felo-
niously ;* then the previous conviction may be stated in
the ordinary way; and then the indictment may conclude,
‘and so the jurors aforesaid, upon their oath aforesaid, do
say that the defendant on, etc., in manner and form afore-
said, feloniously did’ (stating the subsequént offence
again)., There not only appears to be no chjection to
such an indictment, but it wonld rather seem to be the
more gceurate form of pleading ;: for the clauses which
make a subsequent offence after a conviction of a misde-
meanor, or of an offence punishable on summary convic-
tion, a felony, are in this form, *whosoever, having been
convieted of any snch misdemeanor, shall afterwards com-
mit any of the misdemeanors aforesaid, shall be guilty of
felony ;” or, ¢ whosoever having been convicted of any such
offence (stealing fruit for instance ) shall afterwards commit
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any of the offences in this section mentioned, shall be
guilty of felony, An indictment, therefore, in the form
suggested would be strictly in accordance with these
clauses ; and in principle it is supported by the forms of
indictment for perjury, and for murder where several are
charged as prineipals in the first and second degree, and
R. v. Crighton, R. & R. 62, appears fully to warrant such
an indictment; for there the indictment alleged that the
prisoner received a sum of money on account of his
masters, and ‘did froudulently embezzle’ part of it, *and
80 the jurors aforesaid, upon their cath aforesaid, do say
‘that the prisoner on,’ etc, ‘in manner and form aforesaid
the said sum’ from his said masters *feloniously did
steal’ ete. It was objected that the indictment did not
charge that the prisoner ¢ feloniously embezzled;’ it was
answered that this was upneeessary ; as the indictment
in charging the embezzlement pursued the words of the
statute, and that it was sufficient in having drawn the
conclusion that so the prisoner felonivusly stole the money ;
and, on a case reserved, the conviction was held right,
It is obvions that the clauses in these acts are precisely
similar to the clause on which that case was decided.

«It must not be supposed that in what I have said I
mean to raise a doubt as to the validity of an indictment
“which follows the ordinary form; all I suggest is, that an
indictment iu the form I have pointed out would be good.

“ Mr, Saunders, Or, L. 94, complains that this clanse
does.not provide against the clerk of assize or the elerk of
the pence announcing ‘a true bill for felony after a pre-
vious conviction” This practice was clearly irregular even
before this act passed, and the reason why no provision
was made against it was that no one on the select com-
mittee of the Commons had-ever heard of such practice.
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After the trouble the Legislature has taken to prevent the
previous conviction being mentioned till after the prisoner
has been convicted of the subsequent offence, it is to be
hoped that any court where such a practice may have pre-
vailed will forbid it in future.

“The proceedings on the arraignment and trial are now
to be as follows: :

“ The defendant is first to be arraigned on that part
only of the indictment which charges the subsequent
offence ; that is to say, he is to be asked whether he be
guilty or not guilty of that offence. If he plead not gnilty,
or if the court order & plea of not guilty to be entered for
him under the 7-8 Geo. IV., ¢. 28, 3. 2, or 3 Geo. IV., ¢
54, s, 8 (section 145 Procedure Act), where he stands
mute or will not answer directly to the charge, then the
jury are to be charged in the first instance to try the
subsequent offence only. If they acquit of that offence,
the case i3 at an end ; but if they find him guilty of the
subsequent offence, or if he plead guilty to it on arraign-
ment, then the defendant i3 to be asked whether he has
been previously convicted as alleged, and if he admit that
he has, he may be sentenced accordingly ; but if he deny
it, or stand mute of malice, or will not answer directly to
such question, then the jury are to be charged to try
whether he has been so previously convieted, and this may
be done without swearing them again, and then the pre-
vious conviction i3 to be proved in the same manner as
before this act passed.

“The proviso as to giving evidence of the previous con-
vietion, if the prisoner give evidence of his good character
remains unaltered, '

« Tn a case tried at (louecester since this act came into
operation, the proof of the identity of the prisoner.failed,
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and Willes, J., directed the jury to be discharged as to the
previous conviction, entertaining a doubt whether, if the
jury gave a verdiet, it might not be pleaded to a future
indictment which alleged that previons econviction, and
therefore it may be well to say a few words on this point.
There is no authority bearing directly on the question, and
the pleas of aulrefois acquit and conwvict afford no support

to such a plea; for the former rests on the ground that no

. one ought to be put in peril a sccond time for the same
offence, and the latter on the ground that no one ought to
be punished twice for the same offence; now the elauses
giving a higher punishment for having been previously
convicted, clearly take away the grounds on which both
these pleas rest; and all that a findirg in favor of a pris-
oner on the allegation of a previous conviction necessarily
amounts to is that the jury are pot satisfied that he was
previously, convieted.. It by no means amounts to a
determination that he had not been previously convicted.
It may, therefore, well be doubted whether any such plea
would be good; but, supposing that this difficulty were
surmounted, ancther obstacle presents itself. In order to
plead such a plea, the prisoner must set out the indictment
in the case where his identity was not proved and his
conviction for the felony eharged in it, and aver that he
was the same person that was so convicted; for until he
had been so convieted the jury could have no jurisdiction
to inquire as to his previous conviction, and then it would
appesr, by his own showing, that he had been convicted of
felony before the commission of-the offence charged in the
indictment to which that plea was pleaded, and thus the
question would arise whether the court might not sentence
him accordingly. The clauses which apply to subsequent
offences merely state that if a person be convicted of any
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such offence after a previous conviction he shall be more
severely punished, but pever say in what manner the former
conviction muset be shown. In some instances no form of
indictment or proof is given; in others it iz stated what
form of indictizent and what evidence shall be suficient.
But it is plain that such provisions are merely for the
purpuse of facilitating the statement in the indictment and
the evidence in support of it, and they leave the question
a5 to the sufficiency of any other statemens or proof wholly
unaffected ; and, therefore, where a defendant has by his
plea alleged that he has been previously convicted, it
secnis open to contend that judgraent might well be given
for a subsequent offence on such a record; for the judg-
ment ought to be according to the merits as appearing on
the whole record.

“But even il this were not held to be so, such a plea.
would disclose the previous convietion, and the court
would, no doubt, consider it as far as it could in awarding
the punishment for the subsequent cffence ; even if the
court could not award any greater punishment than that
which was assigned to the subsequent offence alone. It
may, therefore, well be doubted whether any counsel would
think it prudent to plead such a plea.

«It is obvious, also, that in any case the prosec,ut-or
may allege the previons conviction for felony in the ease
where the proof of the previons conviction failed, and then
the prisoner ean have no answer to it.” :

In Arehbold, 363, are fonnd the following remarks and
form of conviction under sec. 33 of the English Larceny
Act sce. 19 of our Larceny Act. As observed before,
section 139 of our Procedure Act, is the reproduction of
section 116 of the English Larceny Act, under which the
said form of indictment and remarks, in Arehbold, are
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given 5o that these remarks may be usefully inserted here,
as entirely applicable to our own law on the subject.

INDICTMERNT,

......... , to wit: The Jurers for cur Lady the Queen,
upon their oath present, that J, S, on the ......... day of
......... A, D, 1866, ove onk sapling, of the valns of two
shillings, the property of J. N., then growing in certain
land situate in the parish ol ........, , in the county of.........
unlawfully did steal, take and carry away, thereby then
doing injury to the said J. N., to an smount exceeding
the sum of one shilling, to wit, to the amount of two
shillings, against the form of the statute in such case
made and provided; and the jurors aforesaid, upon their
oath aforesaid, do say, that heretofore - and before the
‘committing of the offence hereinbefore mentioned, to wit,
‘N the ,veveeeenns day of ...c....vs, A D. 1865, at ..., ,
in the county of ......... , the said J. 8. wag duly con-
vieted before J. P, one of her said Majesty's jus-
tices of the peace for the said county of ......... for that
he the said J, 5., on (efe., as in the first conviction
to the words,} against the form of the statute in such case
made and-provided ; and the said J.S. was thercupon then
and there adjudged for his said offence to forfeit and pay,
the sum of five pounds, over and zbove the value of the
‘said tree so stolen as aforesaid, and the further sum of two
shillings, being the value of the said tree, and also to pay
the sum of ..vuueus. shillings for costs ; and, in default of
immediate payment of the said sums, to be imprisoned in
the ..o ,and there kept to hard labor for the space
< calendar months, unless the said sums should
be sooner paid ; and the jurors aforesaid, upon their oath
aforesaid, do further say, that herétgfore and before the
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committing of the offence first hereinbefore mentioned, to
wit, on the ......... day of ......... A, D. 1866, at ... ,
in the county of ....... . the said J, §,, was duly convicted
before L. 8., one of ITer Majesty’s justices of the peace for
the said county of ......... , for that he (efc., setting out the
second conviclion in the same manner as the first and
proceed thus ;) and so the jurors aforesaid, upon their oath
aforesaid, do say that the said J. 8., on the day and year
first aforesaid, the said osk sapling, of the value of two
shillings, the property of the said J. N, then growingin the
said land, sibuate in the parish of ......... , in the said
county of ...veens ., feloniously did steal, take and earry
away, efc., ngainst the form of the statuto in such a case
made and provided, '

“ 2nd Count.——And the jurors aforesaid, upon their
cath aforesaid, do further present, that the said J, 5. after-
wards, to wif, on the ......... day of ......... A. D, 1868,
one oak sapling of the value of two shillings, the property
of the said J. N., then growing in certain land, situate in
the said parish of «......., in the said county of ......... R
feloniously did steal, take and carry away, thereby then
doing injury to the said J, N, to an amount exceeding
the sum of one shilling, to wit, {0 the amount of two shil-
lings, against the form of the statute in such case made and
provided. And the jurors aforesaid, upon their oath afore-
said, do say, that heretofore and before the eommitting of
the offence in this count hereinbefore mentioned, to wit, on
the vviiuee. . day of weecuinis AL D, 1865 (here set out the
Jirst convietion asin the first count :) and the jurors afore-
said, upon their oath aforesaid, do further say that here-
tofore, and before the committing of the offence in this
count first hereinbefore mentioned, to wit, on the ........ .
day of coviuenes A. D. 1866 (here sef out the second convic-
tion as directed in the first count,)
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“ A first and second offence against the 24 & 23V, ¢
96, 5. 33 (sec. 19 of our Larceny Act), are both punishable
on summary conviction, but a subsequent offence against
that section is a felony. The 24-25 Vie, ch. 96, sec. 116
(sec. 139 of Procedure Act), enacts, that ‘in any indictment
for any offence punishable under this act, and committed
after a previous conviction or convictions for any felony,
misdeneanor, or offence, or offences punishable under
summary conviction, it shall be sufficient, afler chargying
the subsequent offence, to state that the offender was at a
certain time and place, or at certain times and places con-
victed of felony, or of an indictable misdeweanor, or of an
offence or offences punishable upon summary conviction
(as the ease may be} without otherwise describing the pre-
vious felony, misdemeanor, offence, or offences,” ete. Tt
appears clear from this enactment that it was intended that
the subsequent offence should first be charged, and in both
counts of the above form of indictmnent that course has
accordingly been adopted.

“It will be seen that the first count consists of three
parts : 1, The charge of the subsequent offence which is
charged as an offence, nof as a felony; 2. The charge of
the two previous summary convictions; 3. An averment,
commencing, ‘ and so the jurors aforesaid,’ ete. The reason
for charging the subsequent offence first has been already
given, The reason for charging it in the first instance as
an offence only is as follows: sec. 116, above referred
to, goes on to enact that ‘the proceedings upon any indict-
meat for committing any offence after a previous convic-
tion or convictions shall be as follows (that is to say) the

offender shall, in the first instance, be arraigned upon so
much only of the indietment as charges the subsequent
offence, and if he plead not guilty, or if the court order a
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plea of not guilty to be entered on his behalf, the jury
shall be charged, in the first instance, to inquire concerning
such subsequent oflence only, and if they find him guilty,
ot if on arraignment he plead guilty, he shall then, and not
befare, be asked whether he had been previously convicted,
as alleged in the indictment, and if he answer that he had
been so previously *convicted, the court may preceed to
sentence him accordingly ; but if he deny that he bad been
80 previously convicted, or stand mute of malice, or will
not answer directly to such question, the jury shall then
be charged to inquire concerning such previous conviction
or convictions, and in such case it shall not be necessary
to swear the jury again, but the oath already taken by
them shall for all purposes be deemed to extend to such
last mentioned inquiry,’ :

“In pursuance of this enactment, therefore, the prisoner
must be fitst arraigned for the subsequent offence, and if
he plead not guilty, the jury must first inquire and give
their verdict concerning that subsequent offence. They

® canuot find the prisoner grilty of felonious stealing at that
stage' of the proceedings, for they are then ignorant of the
E. previous conviction, and, therefore, atb that stage they can
only find him guilty of the offence of unlawfully stealing,
¢ If they find him guilty of the unlawful stealing they are
. then to inquire of the previous convictions; if they find
F. him guilty of the previous convictions, or if he pleads
;. guilty te them, the ingredients are complete which make
_-' the felony, which, however, up to that time they have
¥ not expressly found. But then follows the third part of
b the indictment, ‘and so the jurors aforesaid] ete. This
b last part of the indictment, perhaps, need not be pus to the
k- jury in so many words, as the verdict of guilty of the subse-
quent offence, together with the verdiet of guilty of the



v64 PROCEDURE ACT.

previous convictions, amount to a verdict of guilty of the
felony, and would, as it should seem, authorize the entry
of such a verdict on the record.

“That the omission of the word ¢ felonicusly * in the first
part of the indictment does not vitiate it, see R. v. Crigh-
ton, B. & R. 62, in which case an indictment for emhez-
zlement was held good, in which the word ‘feloniously’
was omitted before the word * embezzled,” in the first part
of the indictment, which, however, concluded, and so the
jurors say that the prisoner did * feloniously embezzle, steal,
take and carry away,’ ete.

“See. 116 of 24-25 V., ¢. 96, is analogous to sec. 37 of
24-25 V., c. 99 (The Coinage Act) {these two clauses are

combined in sec. 139 of our Procedure Act) and the
 mode of proceeding at the trial above sugwested was ap-
proved by the court of criminal appeal in R, v. Martin,
11 Com, 343, where the prisoner was indicted nnder sec. 12
of 24-25 V., e. 99, for being unlawfully in possession of
counterfeit coin, after haviag been convicted of unlawfully
uttering counterfeit coin, The court held that, as see. 37 of
24-25 Vie, ¢, 99 (sec. 139 and sec. 207 of our Procedure
Act) regulated the mode of proceeding at the trial, the
prisoner must be first arraigned. upon the subsequent
offence and evidence respccting the subsequent offence
must first be submitted to the jury, and the charge of the
previous conviction must not be inquired into until after
the verdict on the charge of the subsequent offence.

“The second eount varies from the first in charging the
subsequént offence in the first instance as a felony,”—
Arehbold,

In the case hereinbefore cited of B. v. Martin, 11 Coz,
343, Lush, J,, said that when he decided the unreported
case meutioned in Archbold as a different roling on the
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question, (p. 757 of the 17th edit.) his attention had not
been called to the clause under consideration, and he con-
curred with the court in the judgment. R. v. Goodwin,
10 Cox, 534, then stands overruled, Nor can R, v, Hilion,
Bell, C. €. 20, be followed in Canada since the cnactment
of the said section of the Procedure Act.

In R. v. Ulark, Dears. 198, it was held that any
number of previons convictions may be alleged in the same
indictment, and, if necessary, proved against the prisoner;
by the aforesaid section this is undoubtedly also allowed.

In B. v, Foz, 10 Cox, 502, upon a writ of error by the
crown to increase the sentence, the Irish court of criminal
appeal perceived that it appeared from the record that the
provisions of sec. 116 of ‘the Larceny Act, under which
the indictment had been tried, as to the arraigning of the
prisoner, etc., had been neglected, and, thereupon, quashed
the convietion.

In RE.v. Spencer, 1 €. & K. 159, it was held that the
indictment need not state the judgment, but the introduc-
tion of the words given in 4talics, supra, in clause 139 of
tbe Procedure Aect, seem to require with us the statement

E - of the Judgment, It will be, at all events, more prudent to

allege i,

The ceitificate must state that judgment was given for
the previous offence and not merely that the prisoner is
convicted.—R. v. dckroyd, 1 C. & K., 158; R. v,
Stonnel, 1 Coz, 142; for the judgment might have been
arrested, and the statute says the certificate is to contain
the substance and ¢ffect of the indictment and eonvietion
for the previous offence; until the sentence; there is no
perfect conviction, - '

See, post, sec, 25, ¢, 181, as to punishment in the case
of a second conviction for felony,
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At commen law, a subsequent offence is not punishable
more severely than a first offence; it is only when a statute
declares that « punishment may be greater after a previous
conviction. that thiz clanse 139 of the Procedure Act
applies. So in an indictment for a misdemeanos, as for
obtaining money by false pretences, a previous eonviction
for felony cannot be charged.—R. v. Garland, 11 Cox,
224. And then this clanse does not prevent the prose-
cution from disregarding, if it chooses, the fact of a pre-
vious conviction and from procceding as for a first effence.
But the court cannot take any notice of a previous con-
viction, unless it were alleged in the indictment and duly
proved on the trial, for giving a greater punishment than
allowed by law for the first offence, —R. v. Summers, 11
Cox, 248; R, v. Willis, 12 Cox, 192.

To complete the proof required on a previous eonviction
charged in the indictment, when the prisoner does mot
admit it, it must be proved that he is the same person that
is .mentioned in the certificate produced, but it iz not
necessary for this to call any witness that was present at
the former trial; it is sufficient to prove that the defen-
dant is the person who underwent the sentence mentioned
in the ceriificate—R. v. Crofis, 9 C. & P. 219; 2
Russ, 352.

By section 207 of the Procedure Act, it is enacted that,
if upon such a trial for a subsequent offence, the defendant
gives evidence of his good character, it shall be lawful for
the prosecutor to give in reply evidence of the previous
conviction, before the verdict on the subsequent offence is
returned, and then the previous conviction forms part of
the case for the jury on the subsequent offence.

It has been held on this proviso, that if the prisoner
cross-examines the prosecution’s witnesses, to show that

PROCEDURE ACT. 767

he has a good character, the previous conviction may be
proved in-reply.—R. v. Gadbury, 8 C. & P. 676. .

This doetrine was confirmed in I v, Shrimpton, 2 Den.
319, where Lerd Campbell, C. J., delivering the judgment
of the court, said: “ It seems to me to be the natural and
necessary interpretation to be put upon the words of the
proviso in the statlte, that if, whether by himself or by
his eounsel, the prisoner attempts to prove a good character,
either directly, by calling witnesses, or indirectly, by cross-
examining the witnesses for the crows, it is Iawful for the
proseeutor o give the previous conviction in evidence for
the consideration of the jury.” In the course of the argu-
ment Lord Campbell said that, however, he would not admit
evidence of a previous conviction, if a witness for the pros-
ecution, being asked by the prisoner’s counsel some ques-
tion which has no reference to character, should happen to
say something favorable to the prisomer’s character.

It is said in 2 Russ. 354 : ¢ It is obvious, that where
the prisoner gives evidence of his gocd character, the proper
course is for the prosecutor to require the officer of the
court to charge the jury with the previous conviction, and
then to put in the certificate and prove the identity of the
prisoner in the usual way. If the prisoner gives soch
evidence during the course of the case for the prosecution,
then this should be dune before the case for the prosecu-
tion closes ; but if the evidence of character iz given after
the case for the prosecution closes, then the previous
conviction must be proved in reply.” - '

See ser. 86, ¢, 178, Summary Convictions Act and see.
230, post, as to what is sufficient proof of a conviction.

PRELIMINARY REQUIREMENTS AS TQ CERTAIN INDICTMENTS,

. 140, No bill of indictment for any of the offences following, that
is to wsay, perjury, suboroation of perjury, conspiracy, obtaining
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mongy or other property by fa]-:-ﬁ pretct;(cea, 'forc;bé? S(e):;:{lt;r S;:‘as;ne;;
isar sing a gambling house, keeping 5
::;S?:;:s;c];:e:\se:ult,gaha]l be presented to or foun‘d by alifrii:ﬁgg
jury, unless the prosecutor or otlier perecn presenting 's'uc indict
ment has been bound by recognizapce to prosecute or gne]z ev (er.;on
against the person accused of sucl o‘f]“enco', or unlei,ts tlﬁu_f h;en
accused has been committed to or detained in custf)d)‘, or Jeen
d by recognizance to appear to answer to an mdvlchlneut o
lmul‘:rred a.crailc\’st. him for such offence, or unless the indictment for
g:::h oﬂ'enc: is preferred by the dlrecti(t)}n T}I‘ t.h;z. att:?;ne)‘; f(::;;ﬂlt}(:;
ici " 1 for the province, or by the direction ith t
i?)]:;:r?; oéf"e:f:::;rt or judg; baving jurisdiction to give such direction
or to try the offence; ‘

2. Nothing herein shall prevent the presentment to or ﬁndmgtj)sfro?
grand jury of any bill of indictinent, containing & count or coun for
of such offences, if such count or co_unta .are_ such as mn;f I
;zylawfully joined with the rest of such bill of mdlc}mc}alnt, amlt 1f Lhe

are founded, in the opinion of the court in or
B?ll;le c:ﬁ;l?tl?:i:it; bill of indictment is preferred, upen the facts or
Eiizi::lce diselosed in any examination or depasition takeE beforzc:;
inetice in the presence of the person ac{:used or prllnposed to be accus
Jt;;'SBuch bill of indictment, and transmitted or delivered to such court

in due course of law.—32-33 V., .29, 528, 40F., ¢ 26 551 and 2.

See. 80, ante, applies to this sec. 140; and, held, that
if the magistrate dismisses the charge and Izefuses' to
commit or bail the person accused, he is bound, if required
to do so, to take the prosecutor’s recognizance to prosecute
the cha,rge.—-—R. v. Lovd Mayor, 16 Cox, 77. 8See ex
parte Wason, 38 L. J. Q. B. 302,
" Mis clause 140 forms in England the acts known as the
« Vexatious Indictments Act.”—22-23 V,, ¢. 17 and 30-31
V., c. 35. _ '

The following offences fall under this enactment:

Perjury, -

Subornation of Perjury,

Conspiracy, -

Obtaining money or other property by false pre-
tences, o :
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Keeping a gambling house,

Keeping a disorderly house,

Any indecent assault.

Nuisance, and foreible entry and detainer,

The reasons for this legislation arve thus given in Arch-
bold, page 5: « Formerly any person was at liberty to
prefer a bill of indictment against any other before a grand
Jury for any crime, without any previous inquiry before a
Justice into the truth of accusation, This right was often
much abused, because, as the grand jury only hear the
evidence for the prosecution, and the aceused is totally
unrepresented before them, it frequently happened that a
. person wholly invocent of the charge made against him,
¢ and who had 1o notice that any proceedings were about to
be instituted, found that 2 grand jury had been induced to
find a true bill against him, and so to injure his char-
acter and put him-to great expense and ineonvenience in
defending himself against a groundless accusation. The
- above provisions have been introduced, in order in some
k degree to remedy this state of the law.”

The Tmperial statute requires that the indictment, when
k authorized by a judge, or by the attorney general or solici-
tor general, should be preferred by the direction, or with
the consent in writing, of such judge, or attorney general,
E or solicitor general. Though tha words “in writing” are
'-i)mitted in our statute, there is no doubt that no verbal
f proof of such a direction would be sufficient for the grand
f jury, and that this direction must be in writing. By the
k& terms of the elause itself, any judge of any court having juris-
§ diction to try the offence may give this direction, as well
Fas any Jjudge authorized to direct that a person guilty of
Fpotjury before him be prosceuted, under see, 4. of c. 154,
I, 42, ante.

; zz
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It is not necessary that the performance of anmy of the
conditions mentioned in this. statute should be averred in
the indictment or proved before the petit jury,——Knowlden
v. R. (inerror), 5 B. & 8. 532; 9 Coz, 483,

Wkhen the indietment is preferred by the direction in
writing of a judge of one of the superior courts, it is for
the judge to whom the application is made for such
direction to decide what materials ought to be before
him, and it is not necessary to summon the party accused
or to bring him before the judge; the court will not lnter-
fere with the exercice of the discretion of the judge under
this clause.—R. v. Bray, 3 B. & S. 255; 9 Cox, 215,

- The provisions of the above statute must be complied

" with in respect to every count of an indictment to which
they are applicable; and any count in which they have
nob been complied with must be guashed—R. v. Fuidge,
L. & C 390; 9 Com, 430; R. v. Bradlaugh, 15 Coz,
156. 8o if an indictment containg one count for obtaining
money by false prctences on the 26th of September,
1873, and another count for ebtaining money by false,
pretences on the 29th of September, 1873, though the
false pretences charged be the same in both cases, the
second count must be quashed, if the defendant appears to
have been committed only for the offence of the 26th Sep-
tember,

Where three persons were committed for conspiracy, and
afterwards the solicitor general, acting under this clause,
directed a bill to be preferred against a fourth person, who
had not been committed, and all four were indicted together
for the same conspiracy, such a course was held unohjec-
tionable,— Hnowlden v, B, (in errer), 8 B. & 8. 5323 ¢
Cox, 483,

Where it is made clear, either on the face of an indict-
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f:  ment or by affidavit, that it has been found without juris-
diction, the court will quash it on motion of the defendant,
g even after he has pleaded; but in a doubtful case, they
¢~ will leave him to his writ of error.——R. v. Heane, 4 B. & 5.
L - 3475 9 Cox, 433,

A prosecutor who has required the magistrates to take

- hisrecognizances to prosecute under sec. 80 of the Procedure
" Act, when the magistrates have refused to commit or to

bail for trial the person charged, must either go on with
the prosecution or have his recognizances forfeited, as it
wonld defeat the object of the stabute if he was allowed to
move to have his recognizances discharged.—R. v. Har-

- greques, 2 F. & F.790.

Held, that where one of the preliminary formalities

¥ mentioned in this section is required, the direction by a

Queen’s counsel, then acting as erown prosecutor, for and
in the name of the attorney-general is not sufficient.
The attorney-general or soliciter-general alone can give

b the direction.—Abrakams v. The Queen, 6 8. C. R. 10,

A person prosecuting under sec. 140 of the Procedure

Act, has no rtight to be represented by acy other counsel
- than the representative of the attorney genera.L—R. v.
f. St Amowr, 5, K. L. 469,

Attempting to obtain money by fa.lse prete.nces does not

“come within thig section.— R, v. Burion, 13 Cowx, 71,

As to the interpretation of sub-sec. 2 of the said section,
see R. v. Bradlaugh, 15 Coz, 156; also R. v. Beil, 12
Cox, 317.

PLEAS,

141. No person prosecuted shall be entitled as of right to traverse

i ot postpone the trial of any indictment preferred against him in any

conrt, or to imparl, or to have time allowed him to plead or demur to
any such indictment ; provided always, thal if the court, before which
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any person is so indicted, npon the application of anch person, or
otherwise, is of opinion that he ought to be allowed a further time to

plead or demur or to prepare for Lis defence, or otherwise, such court -

may grant such further time to plead or demaur, or may adjonrn the
receiving or taking of the plea or demurrer and the trinl, or, ns the
case may be, the teial of snch person, to a future tune of the siftingy
“of the court or to the next or any subsequent session or sittings of
the court, and upon such terms, as to bail or otherwise, as Lhe court
seem meel, and may, in the case of adjournment to another session ot
gitting, respite the recognizances of the prosecutor and witnesses
accordingly, in which case the prosecutor and witnesses shall be
bound Lo attend to prosecute and give evidence at such subsequent
session or sitiingy, withont entering into any fresh recognizances for
that purpose.—32-33 V., ¢. 23, 5. 30.

© See secs. 273 and 274, post, as to speeial provisions for
Ontario, in cases of misdemeanor.

- "Formerly, it was always the practice in felonies to try
the defendant at the same assizes; 1 Chitty, €. L. 483 ; but
it was not customary nor agreeable to the general course
of proceedings, unless by consent of the partics, or where
the defendant was in gaol, to try persons indicted for mis-
demeanors during the same ferm in which they had
pleaded not guilty or traversed the indictment.—4 Black-
stome, 301, )

Traverse took its name from the French de fravers,
which is no other than de fransverso in Latin, signifying
on the other side; because as the indictment on the one side
chargeth the party, so he, on the other side, cometh in to
discharge himself. Lambard, 540.

The word traverse is only applied to an issue taken
upon an Indictment for a misdemeanor; and it should
rather seem applicable to the fact of putting off the trjal
till a following séssions or assizes, then to the joining of
the issue ; and, therefore, perhaps, the derivation is from
the meaning of the word #ransverto, which, in barbarous

Latin, is to go over, @.e, to go from one sessions, cte,
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to another, and thug it is that the officer of the counrt
asks the party whether he be ready to try then, or will
traverse over to the next sessions, ete, but the issue
is joined immediately by pleading not guilty.—5 Bura,
1019.

To traverse properly siguifies the general issue or plea
of not guilty.—4 Stephens’ Comm. 419,

To imparl is to have licence to settle a litigation ami-
cably, to obtain delay for adjustraent.— Wharton's Law
Lexzicon, verbo “ imparl.”

The above section of our Procedure Act iz taken from
the 60 Geo, III, and 1 Geo. IV., c. 4, s5. 1 and 2, and
t!le 14-15 V., ¢, 100, 5. 27, and abolishes all these dis-
tinctions between felonies and misdemeanors,

On the 14-15 V., ¢. 1090, 5. 27, Greaves 54y8 :—

“This section is intended wholly to do away with tra-
verses, which were found to occasion much injustice. A
malicious progecutor could formerly get a bill for any

frivolous assault found by the grand jury, and cause the
g defendant o be apprehended during the sitting of the court;
p: and then he was obliged to traverse till the next session or
. assizes, as he could not compel the prosecutor to try the
;. -case at the sessions or assizes at which the bill was found,
. This led to the expense of the traverse-book and sundry
g fees, which operated as a great hardship on the defendant,
g 1ot unfrequently an innocent person. Again, the defendant,
3 in many instances, has been able to turn his right to tra-
j verse into a means of improperly putting the prosecutor
E: to cxpense and incenvenience. The intention of the section
: is to abolish traverses altogether, and to put misderneanors
¥ precisely on the same footing in this respect as felonies,
£ In felonies, the prisoner has no vight to postpone his trial,
Ebut the court, on proper grounds, will always postpone the
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trial. Under this section, therefore, no defendant in a case
of misdemeanor can insist on postponing his trial; but the
court in any case, upon proper grounds being adduced, not
only may, but ought to, order the trial to be postponed, If
therefore, a witness be absent, or ill, or there has not becn
teasonably sufficient time for the defendant to prepare for
his defence, or there exist any other ground for believing
that the ends of justice will be better answered by the trial
taking place at a future period, the court would exercise a
very sound discretion in postponing the trial accordingly.”

There are several cases in which, upon a proper appli-
cation, the court will put off the trial. And it has been
laid down that no crime is so great, and no proceedings so
instantaneous, but that the trial may be put off, if sufficient
reasons are adduced to.support the application; but to
grant a postponement of a trial on the ground of the absence
of witnesses, three conditions are necessary : 1st, the court
must be satisfied that the absent witnesses are material
witnesses in the case; 2nd, it must be shown that the party
applying has been guilty of no laches or neglect in omit-
ting to endeaver to procure the attendance of these
witnesses ; and, 3rd, the court must be satisfied that there
is a Teasonable expectation that the attendance of the
witnesses can be procured at the future time to which
it is prayed to put off the trial.—I. v. I/ Eon, 3 Bury.
1514.

Butif an affidavit iz given that, on cross-examination, one
of the absent witnessses for the prosecution who has been
bound over to appear, can give material evidence for the
prisoner, this is sufficient ground for postponing the trial,
without showing that the defence has made any endeavour
to procure this witness, -attendance as the prisoner was
justified in believing that, being bound over, the witness
wounld be present.—R, v, McCarthy, C. & M. 625.
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In R. v. Savage, 1 C. & K. 75, the court required an
affidavit stating what points the absent witness was expect-
ed to prove, so as to form an opinion as to the witness
being material or not, :

The party making an application to postpone a trial, on
the ground of the absence of a2 witpess, is not bound in his
affidavit to disclose all that the absent witness can testify
to, but he must show that the absent witness is likely to
prove some fact which may be allowed to go to the jury;
he must also show the probability of having the witness at
a later term.—R. v. Dougall, 18 L, C. J. 85.

The court will postpone until the next assizes the trial
of a prisoner charged with murder, on an affidavit by his
mother that she would be enabled to prove by several wit-
nesses that he was of unsound mind, and that she and her
family were in extreme poverty, and had been unable to
procure the means to produce such witnesses, and that she
had reason to believe that if time were given to her, the
requisite funds weuld be provided.—R. v. Langhurst 10
Loz, 353.

But the affidavit of the prisoner’s attorney, settmg forth
the information he had received from the mother, is insuffi-
cient.—Jdem. : -

Upon an indictment for a murder recently committed,
the court will postpone the trial, npon the affidavit of the
prisoner’s attorney that he had not had sufficient time to
prepare for the defence, the affidavit suggesting the possi-
bility of & good ground of defence.—R. v. Taylor, 11 Cox,
340,

If the application iz made by the defendant, ke shall b
remanded and detamned in custody until the next assizes or
sessions ; but where the application is made by the prose-
cutor, it is in the discretion of the eourt either, on congide-
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ration of the circumstances of each particular case, to detain
the defendant in custody, or admit him to bail, or to dis-
charge him on his own recognizance.—R, v. Beardmore,
7C. & P.497; R. v, Parish,7C. & P. 782; E. v. Oshorn,
TCO &P 799; R v. Bridgman, C. & M, 271, DBut,
as a general rule, after a bill has been found, if the offence
be of a serious nature, the court will not admit the prisoner
to bail—RB, v. Chapman, 8 C. & P. 558; R, v. Guitridge,
9C & P.228; R v. Qwen, 9 C. & P. 83; . v. Bowen,
9 C & P, 509; 5 Burn, 1032,

The production of fresh evidence on behalf of the prose-
cution (not knmown or forthcoming at the preliminary inves-
tigation, and not communicated to the defence a reasonable
time before the trial) may be a ground for postponing the
trial, on the request of the ‘defence, if it appears necessary
to justice.—R. v. Flannagan, 15 Cox, 403,

On the finding of an indictment for perjury, application
was made for defendant to appear by counsel and plead :—

Held.—That he should submit to the jurisdiction of the
court, and appear himself,- before he can be allawed to
take any proceedings therein.—R. v. Maxwell, 10 L, .
R. 45,

142, No indictment shal! be abated by reason of any dilstory plea
of mispomer, or of want of addition, or of wrong addition, of
any person offering such plea; but if the conrt is eatisfied, by
sffidavit or otherwice, of the truth of euch plea, the court ehall
forthwith cause the indictment to be amended aceording to the truth,
and shall call upon such person to plead thereto, and shsll proceed
ae if no such dilatory plea had been pleaded.—32-33V., . 29, 5. 31,

This clause is taken from the 7th Geo, IV, c. 64, 5. 10
of the Imperial Statutes,

See post, see. 238, where, tnfer alia, a variance in names
‘may be amended,

~.'The name of the prisoner is not a matter of essential
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description, because on this subject the prosecutor may
have no means of obtaining correct information, If, there-
fore, the prisoner’s name or addition be wrongly deseribed,
or if the addition be omitted, the court may correct the
error, and call upon the prisoner to plead to the amended
indictment,

And now, the total emission of any addition to the name
of the defendant is of no consequence, as has been seen
ante, under sea. 128, .

In R. v. Orchard, 8 C. & P. 565, a woman charged with
the murder of her husband, being described as “ A, the
wife of B. C.,” the record was amended by inserting the
word “ widow * instead of ¢ wife.” _

The plea in abatement is now- very little used, as well
in consequence of this section as of sec, 143, see post,
However, if pleaded, it must be remembered that it is
always required to be framed with the greatest aceuracy
and precision, and must point out the objection, so that it
may be readily amended or avoided in another prosecution.
—O Connell v. R, in error, 11 0. & F. 155; so in 2 plea

-;_ of misnomer, the defendant must disclose his real name,

By sce. 2 of the Procedure Act, see, ante, the word « indict-
ment” includes “any plea,” so that a plea in sbatement
may be amended in the same cases where an indictment
would be amendable, :

By the 4 Anne, e, 16, s, 17, it is enacted that no
dilatory plea shall be received, unless the party offering
such plea do by affidavit prove the truth thereof ; so a plea
in abatement to an indictment will be set aside, if not

- sworn to or accompanied by an affidavit.—R. v. Grainger,

8 Burr. 1617; R. v, Duffy, 9 Ir. L. R. 163.
If the name of the defendant be unknown, and he

P refuse to disclose it, an indictment against him as “a
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person whose namé i3 to the jurors unknown, but who was
personally brought before the said jurors by ......... the
keeper of ........ prison,” will be sufficient.—R. v. )
R. & R.489.

Whatever mistake may exist in the indictment, in res-
pect of the name of the defendant, if he appears and pleads
not guilty, he cannot afterwards take advantage of the
error.—1 i, 202 ; 1 Bishop, Cr. Proc, 677,

As a rule, the plea in abatement must be pleaded before
any plea in_bar when the prisoner is arraigned; 2 Hale,
175. But the court may, in its diseretion, allow the with-
drawal of the plea of not guilty, so as to allow the prisoner
to plead in abatement or to the jursdiction or to demur:
Kinlock's case, Fost. 16; R.v. Purchase, C.& M. G617,
And this is entirely in the discretion of the judge, who
should allow it for the purpose of substantial justice, but
not to enable the prisoner to take advantage of a mere
technicality,—R. v. Turner, 2 M. & Eob, 214; R. v.
Brown, 1 Den. 291; R. v, Odgers, 2 M. & Rob. 479,

‘Bishop, 1,Cr. Troc. 884, says, that by a plea in abate-
ment, the defendant can avail himself of the objection that
the grand jury finding the indictment consisted of more
than twenty-three members, '

14.3. Every objection to any indictment fur any defect apparent on
the face thereof shall be taken by demurrer or motion fo quash the
indictment, before the defendanthas pleaded, and not afterwards; and
every court before which any such objection is taken may, if it is
thonght necessary, canse the indiciment to be forthwith amended in
such particular, by some cfficer of the court or other person, and
thereupon the trial rliall proceed as if no such defect had appeared ;
and no motion in arresi of judgment shall be allowed for any defect in
the indictment which might have been taken advantage of by
demurrer, or amended under the authority of this Aet.—32-33 P, c. 29,
5. 3% :

The Imperial statute, from which this clause is taken,
reads as follows:
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“ Every objection to any indictment for any jformal
defect apparent on the face thereof shall be takem by
demurrer or motion to quash such indictment before the
Jury shall be sworn, and not afterwards; and every court
before which any such objection shall be taken for any
Jormal defect may, if it be thougbt mnecessary, cause the
Indietment to be forthwith amended in such partieular by
some officer of the court or other person, and thereupon
the trial shall proceed as if no such defect had appeared.”
—14.15 V., ¢. 100, 5. 25,

Greaves says on this clause: “ Under this section all
formal objections snust be taken hefore the jury are sworn.
They are no longer open upon a motion in arrest of judg-
ment or on error. By the common law, many formal
defects were amendable ; see 1 (hit. 297, and the cases
there cited ; and it has been the common practice for the
grand jury fo consent, at the time they were sworn, that
the court should amend matters of form.—2 Haakins,
¢. 25, 5, 98, The power of amendment, therefore, given in
express terms by this section, seems to be no additional
power, but rather the revival of a power that had rarely, if >
ever, been exercised of late years.” s

A motion for arrest of judgment will always avail to
the defendant for defects apparent on the face of the indicte
ment, when these defects are such that thereby no offéence
in law appears charged against the defendant. Sunch an
indictrnent cannot be aided by verdict, and such defects
are not cured by verdict. As said in K. v. Walers, 1 Den,
356 : « There is a difference between an indictment which
ig bad for charging aun act which, as laid, is no erime, and
an indictment which is bad for charging a erime defec-
tively; the latter may be aided by verdict, the former

*cannot,”
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Defects in matters of substance are not amendable, so
if a material averment is omitted the court cannot allow the
amendment of the indictment by inserting it, for the very
good reason that if there is an omission of a material aver-
ment, of an averment without which there is no offence
known to the law charged against the defendant, then
strictly speaking there is no indictment; there is nothing
to amend by,

In a criminal charge there is no latitude of intention
to include anything more than is charged; the charge
must be explicit enough to support itself, Per Lord Mans-
field, R. v. Wheatly, 2 Burr. 1127.

The court cannot look to what the prosecutor intended
to charge the defendant with ; it can only look to what he
has charged him with. And this charge, fully and clearly
defined, of & crime or offence known to the law, the indict-
ment as returned by the grand jury must contain. If the
indietment as found by the grand jury does not contain
such a charge, the defect is fatal; if the grand jury bas
not, charged the defendant: with a crime, it will not be
allowed, at a later period of the case, to amend the indict-
ment so as to make it charge one.

It must not be forgotten that when the clerk of the
court, on the grand jury returning the bill, asked them to
agree that the court should amend matters of form in the
indictment, the grand jury gave their assent, but om the
express condition that no matter of substance shonld be
altered. Who are the aecusers on an indictment? The
grand jury, and to their accusation only has the prisoner to
answer, This accusation cannot be changed into another
one; at any time, without the consent of the accuser.—1
Chit. 208, 324, And if they have brought against the

_prisoner an accusation of an coffence net known in law, the
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conrt cannct turn it into an offence known in law, by add-
ing to the indictment.

This section, though the word *formal™ is not in it as
in the English Act, must be interpreted as obliging the defen-
dant to demur or move to quash before joining Issue, for
defects apparent on the face of the indictment, which the
court has the power to amend. In cases where the court
has not the power to amend the defect or omission, the
motion for arrest of judgment will avail to the defendant
as heretofore. And this clause itself supposes cases where
the court has not the power to amend, when it says that ;-
* No motion in arrest of judgment shall be allowed for any
defect in the indictment which might have been taken advan-
tage of by demurrer, or amended under the authority of
this act,” given certainly to understand that “a motion for
arrest of judgment shall be allowed for any de ect In the
indictment which could not have been taken advantage of
by demurrer or amended under the authority of this act,”
leaving the question reduced to : What arethe amendments
allowed under the authority of this act? Which can be, it
seems, very easily answered, Of course this clause has no
reference to the amendments allowed on the trial, by sections
237 and 238, see post. These do not relate to defects
apparent on the face of the indictment, and cannot, in
consequence, be the subject of a motion in arrest of judg-
ment. Then the only other clause in the act relating to
amendments is this section 143. And it does not authorize
amendments in matters of substance or material to the
issue. Forinstance, if the word *¢ feloniously ” in an indies-
ment for felony has been omitted, the court cannot sllow
its'insertion, This would be adding to the offence charged
by the grand jury; it would be a change of its nature and

B gavity; note a, by Greaves, 1 Russ. 935; R. v. Gray, L.
& & C. 365,
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And in an indictment intended to be for burglary, the
word “ burglariously,” if omitted, canmnot be inserted by
amendment. It would be charging the defendant with
burglary when the grand jury have not charged him with
that offence.  And in an indictment intended to be for mur-
der, if it is barely alleged that the mortal stroke was given
feloniously, or that the defendant murdered, etc., without
adding of malice aforethought, or if it only charge that he
killed or slew without averring that he murdered the deceas-
ed, the defendant can only be convicted of manslaughter.
—1 East, P. 0. 345; 1 Chit. 243 ; 3 Chit. 737,751, And
why ? Because the offence charged is manslaughter, not
murder. And the court bas net the power by any amend-
ment to try for murder a defendant whom the grand jury
has charged with manslaughier.

And even, in the ease of & misdemeanor, on an indict-
ment, for obtaining money by false pretences, if the words
“ with intent to defraud” are omitted in the indictment,
there is no offence charged, and the court cannot allow
their inserticn by amendment ; . v. James, 12 (‘oa: 127,
per Lush, J.; see dArchbold, 60. Soif a statute makes it
an offence to do an act * wilfully ¥ or “maliciously ” the
indictment is bad if it does not contain these words; R. v.
Bent, 1 Den. 157 ; R. v. Ryan, 2 Moo. C. C. 15; R. v,
Turner, 1 Moo. C. €. 239; it does not charge the defen.
dant with a crime,

And whether the defendant takes advantage of an
objection of this nature, or net, makes no difference. Nay,
even after verdict, even without a motion in arrest of
judgment, the eourt is obliged to arrest the judgmeut, if
the indictment is ‘insufficient.—R. v, Wheatly, 2 Burr,
1127; 1 Chat, 303; R. v. Turner, 1 Moo. C. (. 239; R.
¥. Webb, 1 Den. 338; see also Sills' Case, Dears. 132,
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These omissions are not defects in the sense of this
word as used in this section; they make the indictment
no indictment at all, or, at least, the indictment charges
the defendant with no crime or offence.

On these principles, the Court of Queen’s Bench, in
(Quebee, decided R, v, Carr, 26 L. C. J. 81, See, post,
under sec. 246.

In this case the indictment was under see. 10, of ¢. 20,
32-33 V,, now sce. 8, c. 162, for an attempt to murder.
A verdiet of guilty was given, but the court being of
opinion that the indictment was defective on its face, and
that words material to the constitution of the offence
charged were omitted therein, granted a motion to arress
the judgment and quash the indictment, though the pros-

“ecutor invoked section 32, now see, 143 of the Procedure

Act, and contended that the prisoner was too late to take
the objection.  Undoubtedly, if this indictment had been
at first demurred to, the Court of Queen’s Bench would
have quashed it, and would not have allowed it to be
amended. - Sections 128 and 245 by.enacting that, even -
after verdict an indictment shall not be held insufficient
for want of the averment of any matier not necessary to
be proved, cannct be made to say that an indictment not
averring a matter necessary fo be proved is sufficient, or
that a verdict on such indictment will not be quashed.

Section 143 leaves the law of amendments what it ig
at common law. It leaves to the judge the diseretion of
allowing or refusing the amendment, and in matter of
substance, no such amendment can be allowed. An irre-
gularity may be amendable, but a nullity is incurable, and
it has been held, that the court itself, ex propric motu,
will refuse to try an indictment on which plainly no good
Judgment can be rendered.—R. v, Zremearne, B. & M,
147; R, v. Deacon, R, & M. 27,
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The ruling in the case of R, v. Mason, 22 U. C, C. P.
246, is not a contrary decision, - The concluding remarks
of Gwynne, J., show that the court in that case never
went so far as to hold that no arrest of judgment or rever-
sal on error should, in any case, be granted for any defect
whatever in the indictment, apparent on the face thereof.
What can be gathered from these remarks, taken together
with those of Hagarty, C. J., is, that it was there held
that the objections taken would even not have beer good
gronnds of demurrer, or that if they had been raised by
demurrer, the court would have had the power to amend
the indictment in such particulars, and that, therefore,
the defendant was too late to raise these objections after
verdict. And this ruling is perfectly right.

As remarked, ante, if the defect is one which the court
could amend, the chjection must be taken in Eimfi'nfa litis;
a plea of not guilty may then be a waiver of t}{e right t_o
take advantage of such a defect. . But if the indictment Is
defective in a matter of substance, a plea of not guilty is
no. waiver, Nay, more, a plea of guilty is no waiver, al?d
" does not prevent the defendant from taking exceptions in
arrest of judgment to faults apparent on the record, —1
Chit. 481 ; 2 Hawkins, 466, The court, as said before,
cannot allow an amendment adding, for instance, to .the
offence charged, or having the effect to make the indict-
ment charge an offence where none, in law, was charged,
or to change the nature of the offence charged by the
grand jury, and the statute obliges to demur or move to
quash before plea, only for objections based on amendable
defects. .

It is true, as remarked by the learned judge in E. v.
Mason, that the last part of this clause of our statute,
taking away, in"express words, the motion in arrest of
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Judgment, is not in the Tmperial éta.tute but it will
be seen, ante, that Mr. Greaves, who fmmed the Eng-
lish clause, is of opinion that even without these words,
it has the same effect; the words and not afterwards, in
the English Act, calmot be interpreted otherwise,

Another difference between the two acts consists in the
words before the defendant has pleaded in the Canadian
Act, instead of before the jury shall be sworn in the
Euglish one.  This is not an important change, howevef.
In all cases, a demurrer must be pleaded before the plea
of “not guilty,” though the same may not strietly be said
of the motion to quash.—R. v. Heane, 9 Coz, 433. And
the judge may allow a plea of “not guilty ” to be with-
drawa in order to give the defendant his right to demur
or move to quash for any substantial defect. Sce cases
under next section,

Greaves Note, MSS,—“T altogether concur in thp Te-
marks ou the omission of ¢ formal’ before * defect’ in the
14-15V.,¢. 100,s, 25, If construed aceording to the terms
under the new clause, 8 man might be hanged for what was
really no crime, because he was too ignorant to perceive the
defect in the statement of the offence in due time.”

If the indictment does not charge any offence, the
court cannot amend it 5o as to make it charge an offence,
—AR. v. Norton, 16 Cor, 59. Seo R. v. Flynn, under

£ 5. 13, c. 162, p. 163, ante.

Indictinents may be signed by the elerk of the erown,

":; or by a counsel, prosecuting for the crown “for and in
. the name of the attorney caneral of the Province.”—R,
k v Grant, 2 L. C, L. J. 276 ; R. v, Downey, 13 L. €. J,
g 193; E. v, Ouelleite, 7. R. L. 222; R. v, Regnier, Ram-
" say's App. Cas, 188,

A defective indictment may be quashed on motion as

E: well as on demurrer,—R. v. Bathgate, 13 L. C. J, 299,

AAA



786 PRGCEDURE ACT.

Everything that is mecessary to constitute the oﬂ;n;,:
must be alleged in'the indictment,.—R. v. Bowrdon, .
“ (']?Jiz}'au indictment for defrauding a bank, the indi-_:vt-
ment was amended by adding the words *a bedy cor-
porate.”—R, v. Paguet, 2 L. N. 140. .

PDefendant was indicted as mistress of a certain E-nd
called Marie. At the trial, the indin_:tment. was ?ll]fEII le
by striking out that she was su.ch mistress, and 11391;215
the girl’s right name.—}f.;:. }éfeslsmsaefte, 23 L. C. J. :

. Leonard, 3 L. N. 138,
Sei?lls?ng.c:ment. for perjury, based on an oath a]legeffl to
bave been made before the “ judge of t{he .genfrarl sessmns]i
of the peace in and for the said district 1_nsteac(11 fo‘
« hefore the judge of the sessions of the peace In m}ﬂ 0'1
the ity of Montreal,” may be amended after plea.—R. v,
ier,’ . C.J. 146, . .

Peieti;ml;,oisaLmisjoiuder of counts to add allegations of a
previcus conviction for misdemeancr, a3 cpunts, toa cloull;;
for larceny ; and the question, at all events,.tfa?ﬁ only :
raised by demurrer or motion to quash the in ctni:an \
under 32-33 V., c. 29,5 32, And wherel theTe has eeg
a demurrer to such allegations as insutﬁmtant in ]faw,dan

judgment in favor of the prisoner, buf..he is convicte t;}n
the felony count, a court of error wa not re-opfln 1{;
matter on the suggestion that there 18 a misjoinder o
cm%iere a prisoner arraigned on suchan ind:'u?tmel:nlt1 plcaﬂs

« ot guilty ” and is tried at & subseq_.uent. assize when the
count for larceny only is read to the jury:

Held, no error, as the prisoner was given In charg? on
the larceny count only.—R. v, Hason, 22 U ¢ ¢ P

946,
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Defendant was convicted on an indictment charging Lhim
‘with feloniously receiving goods of three different persons
g (naming therz) knowing the same to have been feloniounsly
- stolen:

Held, that the defendant, baving pleaded to the indiet.
ment could not, in arrest of judgment, object that it wag
k- bad as charging him with receiving goods not alleged to
E. have been feloniously stolen, as the defeet was aided by
& the verdiet under the aet of 1869, c. 29, 5. 82, and the
. fact of three different offences being charged in the indict.
g ment, if objectionable at all, could uot be taken advantage
k- of after verdict. . -
_"_ An order for an extra jury panel under R. S, (N. 8) 3a
B Ser,, c. 92,5, 37, is valid although not signed by a majority
¢ of the judges.—The Queen v. Quinn, IR. & G. (N. 8.)
£ 159, :
f. An indictment charged that the prisoner did steal take
F and carry away, ete., without charging that it was done
b feloniously,  Before pleading the prisoner’s counsel moved
§ to quash the indictment, After argument the presiding
 judge allowed the indictment to be amended, under 32-33.
V., e 20, 8. 32, by adding the word « feloniously,” Tha
3§ prisoner was found guilty upon the amended indictment:
¥ Meld, on a case reserved, that the indictment withoung
_. the word feloniously was bad and that it was not amend.
b able under the said section.— The Queen v. Morvrison, 2
EP. & B.(N. B.)682.

f 144, If any person, being arraigned upon any indictment for any-
8 indictable offence, pleads thereto a plea of ** not guilty,” he shall, by
f-such ples, without any further form, be deemed to have put himaalf

b upon the country for trial, and the coart may, in the usual manaer,

i order a jury for the {rial of ench person accordingly.—33-33 7., ¢. 29,
b 5. 33. :

F. This clause is taken from the Imperial Act, 7.8 Geos
fIV, c. 28, s, 1.
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Formerly, aftef the prisoner had pleaded ‘“not guilty,”
he was asked by the clerk: « How wilt thou be tried 1%
To havé his trizl, he had to answer, if a commoner, * By
God and the country ; ” if a peer, “By God and my peers.”
If he refused to answer, the indictment was taken pro
eonfesso, andl he stood eonvicted.——4 Blackstone, 341,

Plea of guilty allowed to be withdrawn.—R. v. Hud-
dell, 20 L. C. J. 301. See R. v. Brown, 1 Den. 291,
and cases there cited ; also, Kinlock's case, Fost, 16.

145, If any person, being arraigned upon any indietment for any
indictable otfence, stands mute of malice, or will not answer directly
to the jndictment, the court may order the proper officer to enter a
plea of ** not guilty,” on behalf of such person, and the plea soentered

ghall have the same force nnd effect as if such person liad actually
pleaded the same.—32-33 V., ¢. 29, 8 34.

This clause is taken from the 7-8 Geo, 1V, ¢, 28, see, 2
of the Imperial statutes, -

Formerly, to stand mute was to confess, and, if the
defendant stood mute of malice, he was immediately sen-
tenced.—4 Rlackstone, 324, 329. In the case of R, v.
Mercier, 1 Leach, 183, the prisoner being arraigned, stood
mute. The court ordered the sheriff to return a jury
imstanter, to try whether the prisoner stood mute obstin-
ately, or by the visitation of Ged. A jury being accordingly
returned, the following oath was administered to them:
«You shall diligently enquire and true presentment make
for and on behalf of Qur Sovereign Lord the King, whether
Francis Mercier, the now priscner at the bar, being now
here indicted for the wilfnl murder of David Samuel
Mondrey, stands mute fraudulently, wilfully and obstin-
ately, or by the providence and act of God, according to
your evidence and knowledge.” The jury examined the
witness in open court, and returned as their verdict that
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the prisoner stood mute of malice, and not by the visitation
of God. Whereupon the court immediately passed sen-
tence of death upon the prisoner, who was accordingly
executed on the Monday following,

A prisener who had been previously tried and convicted,
but whose trial was deemed a nullity on account of some
informality in swearing the witnesses, was again arraigned
upon an indictment for the same offence, and refused to
plead, alleging that he had been already tried. Littledale,
J., and Vaughan, B., ordered a plea of not guilty to be
entered for him under this section.— R, v. Bitton, 6 . &
£, 92,

A person deaf and dumb was to be tried for a felony;
the judge ordered a jury to be empannelled to try whether
he wag mute by the visitation of Ged; the jury found that
he was so; they were then sworn to try whether he was
able to plead, which they found in the affirmative, and the
defendant by a sign pleaded not guilty; the judge then
ordered the jury to be empannelled to try whether the
defendant ‘was now sane or not, and, on this question,
directed them to say whether the defendant had sufficient
intellect to understand the course of the proceedings to
make & proper defence, to challenge the jurors and com-
prehend the details of the evidence, and that, il they
thought he had not, they shonld find him of non-sane
mind,—R. v. Pritchard, T C. & P. 303.

It seems that where a prisoner who is called on to plead
remaing mute, the court cannot hear evidence to prove
that he does so through malice, and then enter a plea of
not guilty under this section; but a jury must be empan-
nelled to try the question of malice, and it is upon their
finding that the court is authorized to enter the plea.—
R. v. Isvael, 2 Cox, 263. :
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A prisoner, when called upon to plead to an indictment,
stood 1mute. A jury was empannelled and sworn to try
whether he was mute of malice or by the visitation of
God. A verdict of mute of malice having been returned,
the court ordered a plea of not gnilty to be entered on the
record.—R. v, Schleter, 10 Cox, 409,

A collateral issue of this kind is always tried instanter
by a jury empannelled for that purpose, In faet, there is
properly speaking no issue upon it; it is an inquest of
office. No peremptory challenges are allowed.—R. v.
Radcliffe, Fost. 36, 40. . The jury may be chosen amongst
the jurors in attendance for the term of court, but must
be returned by the sheriff, on the spot, as a special panel.
—Dickensow’s Quarter Sessions, 481, 1If the j ary return
a verdict of “mute by the visitation of God,” as where
the prisoner is deaf or dumb, or both, a plea of not guiity
is to be entered, and the trial is to proceed in the nsnal
way, but in so critieal a case, great diligence and cireum-
spection ought to be. exercised by the court ; all the pro-
ceedings against the prisoner must be examined with a
critical eye,'and every pnssible assistance consistent with
the rules of law, given to him by the court.—R. v. Steel, 1
Leach, 451. In the case of R. v. Jones, note, 1 Leach,
452, the jury returned that the prisoner was “mute by
the visitation of God.” It appearing that the prisouer,
who was deaf and. dumb, could receive and communicate
information by certain signs, a person skilled in those
signs was sworn to act as interpreter and the trial then
proceeded. '

- It would seem that now, as whether the prisouner stands
mute of malice or by visitation of God, a plea of not
guilty is to be entered, the only reason why a jury must
be sworn to enquire whether the prisoner stands mute of
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malice or not is to pub the court in a position to know
how to act during the trial, as above stated in Steel's and
Jones' cases.—R. v. Berry, 13 Cox, 139.

By section 255 of the Procedure Act, see posf, it is
enacted that : “ If any person indicted for any offence be
insane, and upon arraignment be so found by a jury
empannelled for that purpose, so that such persen cannot
be tried upon such indictment, or if, upon the trial of any
person so indicted, such person appears to the jury eharged
with the indietment to be insane, the court before whom
such person is brought to be arraigned, or is tried as afore-
said, may direct such finding to be recorded, and thereupon
may order such person to be kept in strict custody until
the pleasure of the Licutenant Governor be known.

146, In any plea of aulrefois convict or autrefvis gequitit shall be
gsufficient for any defendant to state that he has been Iawfully convicted
or acquitted, as the cnse may be, of the offence charged in the indict-
ment.—32-33 ¥, e. 29, 5. 35.

This clause is taken from the 14-15 V,, ¢. 100, s.. 28,
of the Imperial Statutes. : .

Tt is a sacred maxim of law that “memo bis vezari
debet pro eadem causd,” no man ought to be twice tried,
or brought into jeopardy of his life or liberty more than
once, for the same offence. '

«This section very properly,” says Greaves, Lord

-. Campbell’s ‘Acts, 31, “abbreviates the form of pleas of

autrefois acquit and aubrefois convief, and renders it
unnecessary to set forth the previous indictment, and to
make the many averments of identity, and so forth, which
were requisite before the passing of this statute.”
These pleas are of the class called speeial pleas in bar,
The following is the form of a plea of auirefois acquit,
in answer to the whole of the indictment i
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And the said J. 8., in his own proper person cometh
nto court here, and having heard the said indictment
read, seid, that our said Lady the Queen ought not
further to prosecute the said indictment against the said
J. 8, because he sarth that hevetofore, to wit, at (describe
the court correctly) he, the said J. 8., was lawfully ae-
quitied of the said offence charged in the saidindictment
and this, he, the satd J. 8., s ready to verify. Where-
Jore he prays judgment, and that by the court heve he
may be dismissed and discharged from the said premises
in the present indictment specified.—Archbold, 132,

It is not mecessary that the plea should be written on
parchment; sec, 103 of the Procedure Act, ante,

If there is more than one count in the indictment it is
-better to plead to each.—R. v. Westley, 11 Cox, 139.
The defendant may, at the same time, plead over to the
indietment, in felonies, by adding *and as o the felony
and larceny (as the case may be) of which the said J. S.
now stands indicted, he, the said J. 8., saith that he is

- not guilty thereof ; and of this, he, the said J. 8., puts
himself upon the country.” If, however, the defendant
pleads autrefois acquif, without, at the same time, plead-
ing over to the felony, after his special plea is found
against him, he may still plead over to the felony.—drch.
bold, 133. But it seems that in misdemeanors, if the
defendant pleads autrefois acquit ot autrefois conviet, and
the jury find. against him on this issue, the verdict oper-
ates as a conviction of the offence, and nothing remains to
be done but to sentence the prisoner,—-Archbold, 134;
1 Chit. 461, 463 ; 1 Bishop, Cr. Proc. 755, 809, 811,
812, . v. Bird, 2 Den. 94. As a consequence of this,
it has been held, in England, that, in misdemeanors, the
defendant cannot, even by separate pleas, at the same
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time plead autrefois acquit or autrefois convict, and not
guilty.—R. v. Charlesworth, 9 Coz, 44;1 B. & S. 460,
See also 8. v. Taylor, 3 B. & €. 502, Though in 2 later
case of misdemeanor a plea of not guilty scems to have
been put in with a plea of autrefois acquit.—R. v. Westley,
11 Cox, 139.

In felonies, the jury cannct be charged at the same
‘thne with both issues, but must first determive the plea
of former aecquittal.—1 Chit, 460; R. v. Roche, 1
Leack, 134, The prisoner has the right of challenge in
the wsual way; 2 Hale, P. 0. 267d; R. v. Scott, 1
Leach, 401.  See remarks, post, under sec. 163, as to
challenges.  If the verdict is in favor of the prisoner, and
finds the plea proved, the prisoner is discharged, and the
trial is at an end, If, on the contrary, the jury find the
plea “not proved,” they are charged again, this time to
inquire of the second issue, 4., on the plea of not guilty,
and the trial proceeds as if no plea in bar had been
pleaded.—1 Chit. 461; 2 Hale, 255; R. v. Knight,
L. & C, 378, They need not be sworn de novo to try
the second issue—R. v. Key, 2 Den. 347, Formerly
when such pleas contained the first indictment, with
the judgment, etc., detailed at full length, the prosecutor
could demur to it, and then the court pronounced on that
demurrer, without the intervention of a jury; but now,
with the general {orm allowed by the statute, the prose-
cutor meets the plea with a general replication, entered
only when the record is made up, after trial, though not
necessarily actually pleaded, and the issue must be deter-
mived by a jury.—See, however, R, v. Connell, 6 Coz,
178 ; Awrchbold, 133; Note by Greaves, 2 Russ, 62. See
form and proceedings, R. v. Tancock, 13 Coz, 21Y7.

This replication, and the similiter (as to which see sec.
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246, post,) when so entered upon the record, may be as
follows : :

And herewpon A. B., who prosecutes for our said {‘Zarfy
the Queen im this behelf, says that by reason of any
thing in the said plea of the said J. 8. above pleaded in
bar to the present indictment, our suid Lady the Quec’:n
ought not to be precluded from prosecuting the said
indictment against the seid J. 8., because he says rhgt

the said J. 8. was not lawfully acquitted of the suid
offence charged in the suid indictment, in manmer and
form as the said J. S. hath above in his said plea

- alleged ; und this he the said A. B. prays, may be
inquired of by the country. And the said J. S. doth
the like. .

For & form of plea of autrefois acquit or autrefois con-
wict to one count only of the indictment, see Lord
Campbell's ‘Acts, by Greaves, 88, and R. v. Connell, 6
Cox, 178.

‘When a man is indicted for an offence and acquitted
he cannot afterwards be indicted for the same offence,
provided the first indictment were such that he could
have been lawfully convicted on it; and if he be thl'lS
indicted & second time; he may plead autrefois acguit,
and it will be a good bar to the indictment. The true test
by which the question, whether such a plea is a sufficient
bar in any particular case may be tried, is whether the
evidence necessary to support the second fndictment would
have been sufficient to procure 2 legal conviction upon the
first—See R. v. Bulmer, post, under sec. 264; R. v.
Sheen, 2 C. & P. 634; R. v. Bird, 2 Den.94; R. v.
Drury, 3C. & K. 193. Thus an acquittal upof an indict-
ment for burglary and larceny may be pleaded to an
indictment for a larceny of the same goods, because upon
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the former indictment the defendant might have been
convicted of the larceny. But if the first indictment were
for a burglary, with intent to commit a larceny, and did
not charge an actual larceny, an acquittal on it would not
be a lar to a subsequent indietment for the larceny.—2
Hule, 245, R.v. Vandercomb, 2 Leach, 716; because the
defendant conld not have been convisted of the larceny
on the first indictment, An acquittal upon an indictment
for murder may be pleaded in bar of another indictment
for manslaughter, because the defendant could be convicted
of the manslaughter on the first indictment. So, an
acquittal upon an indictment for manslaughter is, it seems,
a bar to an indictment for murder, for they differ only in
degree.—2 Hale, 246; 1 Chit. 455, But see R.v. Tan-
eock, 13 Cox, 217. ’

Now, also, no one can, after being aequitted on an indiet-
nient for felony or misdemeanor, be indicted for an atte mpt
to commit it, for he might have been convicted of the

. dttempt on the previous indictment; s. 183 post. Busb
b this applies only to the common law misdemeanor of
i attempting to commit a crime, for which section 183 )
k allows a verdict, and not when the atterpt to commit the
¥ offence charged is by a special statutory enactment made

a felony. So, upon an indictment for the statutory

L fclony of administering poison with intent to murder,
¥ o previous acquittal on an indictment for murder, founded
. on the same facts, caunot be pleaded in bar.—R. v,
k. Conncll, 6 Cox, 178. An acquittal for the murder of
P achildis a bar to an indictment for concealing the birth
- of the same child, because by sec. 188, post, the defendant
£ upon the first indictment might have been found guilty of
- concealing the birth,— R, v. Ryland, note by Greaves, 2
¥ Russ. 55,
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So, a person acquitted of a felony including an assault,
and for which agsault the defendant might have been con-
victed upen the trial for the felony, under sec. 191 of the
Procedure Act, eannot be subsequently indicted for this
assault.—R. v. Smith, 34 U. C. Q. B. 552

Se, also, a person, indicted and acquitted on an indiet-
ment for a robbery, caunot afterwards be indicted for an
assault with intent to commit it; s. 192, post. A person
indicted and tried for a misdemeanor, which upon the trial
appears to amount in law to a fclony, cannot afterwards
be indicted for the felony; the statute has the words “if
comvicted,” but, by the common law, this rule would
extend to a prisoner acquitted on trial, s. 184, post. A
person indicted and acquitted for embezzlement cannob
afterwards be indicted as for a larceny, or if tried and
acquitted for a larceny cannot afterwards be indicted as
for embezzlement upon evidence of the same facts, s. 195,
post. A person indicted for larceny and duly acquitted
cannot afterwards be indicted on the same facts for obtain-
ing by false pretences, and a person indicted for obtaimin
by false pretences and acquitted cannob afterwards be
prosecuted for larceny on the same facts. Secs. 196- 98,
post. ST
~ And the rulingin R. v. Henderson, 2 Moo. C. C. 192, a3
cited in Archbold, p. 132, is not law here; but a reference
to the report shows that there was no such ruling in that
case, as given in Archbold, and even admitting there had
been, it would not have been free from doubt, even in
England, where they have not the enactment coutained in
sec. 198, post.—2 Taylor, Ev. par. 1516 ; though sce R,
v. Adams, 1 Den. 38. : .

If a man be indicted in any manner for receiving stolen
goods, he cannot afterwards be prosecuted again on the
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same facts; secs. 199, 200, post. This rule is equally
applicable, though the first indictment be against the
defendant jointly with others, and the second against him
alone, and upon the first indictment the prisener has been
acquitted, and the others found guilty, because he might
have been convicted ou the first.—R, v. Dann, 1 Moo,
C C 424, Bee R. v. O'Brien, 15 Coz, 29,

But the prisoner must have been putin jeopardy on the
first indictment. If by reason of some defect in the record,
either in the indictment, the place of trial, the process, or
the like, the defendant was not lawfully liable to suffer
judgment for the offence charged against him in the first
indictment, as it stood at the time of the verdict, he has
not been in jeopardy, in the sense which entitles him to
plead the former acquittal or conviction in bar of a subse-
quent indictment.—R, v, Drury, 3 C. & K. 190; R. v,
Green, Dears & B. 113; R.v. Gilmore, 15 Cox, 85,

“In general,” says Starkie, Cr. PL 320, * where the
original indictment is insufficient, no acquittal founded

‘upon that insufficiency can be available, because the defen-

dant’s life was never really placed in jeopardy, and there-
fore the reason for allowing the plea entirely fails.”

And Chit. 1 Cr. L. 454, says: “And hence we may
observe that the great general rule upon this part of the
subject is, that the previous indictment must have been
one upon which the defendant could legally have been
convicted, upon which his life or liberty was not merely in
imaginary but in actual danger, and consequently in which
there was no material error ......... Upon the same principle,
where the defendant was acquitted merely on some error of
indictment, or variance in the recitals, he may be indicted
again upon the same charge, for the first proceedings wore
merely nugatory. Thus, if an indictment for larceny lay
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the property in the goods in the wrong person, the party
may be acquitted, and afterwards tried on another, stating
it to be the property of the legal owner,”

And even now, that an amendment is allowed in snch a
cage, and that the court, on the first indictment, might
have substituted the nmune of the legal owner for the
wrong one first alleged, it the indictment was not, in fact,
so amended, the plea of gufrefois acquit cannot be
sustained ; the indictment must be considered as it was,
not ag it might have been made; the court was not bound
to amend, and the indictment to be considered is the
indictment upon which the jury in the firsb case gave their

“verdict.— . v. Green, Dears. & B. 113.

- An abortive trial without verdict cannot be pleaded as
an acquittal ; the acquittal, in order to be & bar, must be
by verdict on a trisl, Thus, if after the jury are sworn,
and the prisoner given in charge 1o them, the judge, in
order to prevent a failure of justice by a refusal of a witness
to give his evidence, or by reason of the non-agreement of
the jury to a verdict, or by reason of the death or such
illness of a juryiman as to necessitate the diseharge of the
jury before verdiet, does so discharge them without coming
to a verdict, in all these and analogous cases the prisoner

-must be tried again.—R. v. Winsor, 10 Cog, 276 ; 7 B. &
8. 490; R. v. Charlesworth 1 B. & 8., 460; 1 Burn,

348; 2 Russ 62 , note by Greaves; R, v. Wmd, 10 Coxz,
573.

A previous summary conviction for an assault i3 not
a bar to an indictment for manslaughter of the party
assaulted, dead sinee, founded upon the same facts,—R. v,
Morris, 10 Cowx, 480. ‘

A persen was acquitted of an assault with intent to
murder, but was convicted of an assault with intent to do
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grievous bodily harm, and the prosecutor, having subse-
quently died, he was indicted for murder, and it was held
right.—E. v. Salvi, 10 Coz, 481, note.

And these two cases cannot be questioned. There ean
never be the crime of murder till the party assaulted dics:
the crime has no existence, in fact or law, till the death
of the party assaulted. Therefore, it cannot be said that
one is tried for the same crime when he is tried for assault
during the life, and tried for murder after the death, of the
injured party. That new element of the injured person’s
death is not merely a supervening aggravation, but it
creates & new crime; per Lord Ardmillan, in Stewarts
Case (Scotland), cited in 1 Biskop, Cr, L. 1059,

A man steals twenty pigs at the same time, can he be
charged with twenty larcenies of one pig, in twenty diffe-
rent indictments 2 After verdict on the first indictment,
can he maintain a plea of auirefois acquit or autrefois
convict in answer to the subsequent indictments ?

It may be said that, in principle, a man who steals
twenty pigs, at the same time, commits but one larceny,
but one criminal act. Suppose a man steals a bag containing
three bushels of potatoes, counld he be charged with three
larcenies of one bushel each, in three different indictments,
or with two larcenies in two iudictments, one of the
bag, and one of the potatces? Or if a man steals ten
pounds in ten one pound notes, can he be charged in ten

‘1_ different indictments with ten different larcenies of one

pound ?
Then A., at one shot, murders B. and C,, though the shot
was directed at B. only ; has he committed one murder or

two murders? If he is tried for the murder of B. and
S - acquitted, can he plead autrefois acguit to an indictment
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¢harging him with the murder of C.? Of course not. He
is guilty of two murdess.

In all these cases there has been only one criminal act,
only one actual execution of a criminal design, only one
guilty impulse of themind ; yet it appears to be settled that
where several chatfels are stolen at the same time, an
acquittal on an indictment for stealing one of them is no
bar to an indictment for stealing another of them, although
it appear that both were taken by the same act.—8th Rep.
Cr. L. Comm., bth July, 1845,

« And thus it hath happened,” says Heale, V. 2, p. 245,
«that o man acquitted for stealing the horse hath yet been
arraigned and convict for stealing the saddle, though both
iwere done at the same time.” And in R. v. Bretlel, C. &
M. 609; 2 Russ, 60, it was held that where the prisoner
had been convieted of stealing one pig, be might be tried
for stealing another pig at the same time and place ; but
as the prisoner was undergeing his sentence upon the con-
vietion already given against him, the Judge (Cresswell, J.)
thought that the second indictment should be abandened,
and this was done.

¥rle, J., in R, v. Bond, 1 Den. 517, seemed to be of opi-
nion that one act of taking could not be fwo distinct crimes.
He said: “1 do not think it necessary in a plea of quire-
fois convict, to allege the identity of the specific chattel
charged to be taken {under the old form of such pleas).
Suppose the first charge to be taking a coat ; the second, to
be taking a pocket-book ; autrefois conwict pleaded ; parol
evidence showing that the pocket-book was in the pocket
of the coat, I think that I would support the plea because

- L] = £ I
it would show a previous conviction for the same act of

taking.”
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But a note by Greaves, 2 Ruas. 60, thinks this dictum
erroneous, and the reporter, in Denison, in a foot note to the
case, says : “-Quere, whether a plea of autrefois acquit or
convict would be supported by mere proof of the same act of
taking ¢! Suppose a purse stolen containing ten soverei gns,
five belongingto A, five to B. Two indictments preferred
one charging prisoner with a theft from A., the other with
a theft from B,; a conviction of the theft from A. If the
same act of taking were the gist of the crime, he could
plead autrefois convict to the indietment of stealing from
B. It seems that, to support a plea of autrefois conwet
or acquit, there must be proof of ‘a taking of the sams

thing from the same party at the same time.” ”

If, according to this note, in the case where ten soverelgna

are stolen at one and the same time, in the same purse,
k. five belonging to A.,five to B., two crimes have been com-
.- mitted by one act, it follows that in che case of the stealing

of a bag containing potatoes, if the bag belongs to A., and

¥ the potatocs to B., two larcenies may be charged, one for
i the bag and one for the potatoes.

The proof, on a plea of this nature, lies on the defendant,

f- and he is to begin.—drchbold, 133 ; 2 Russ 62, note by
f Greaves.

- In order to prove a former acqmtta] or comuctmn :f If.' |

| took place at a previous assizes or in a different court, the

- prisouer must produce the record regularly drawn up.—

B.v. Bowman, 6 O, & P. 101, 337. But if it teok. Place

¢ =" the same assizes, the origingl indictment, with the notes

of the cierk of the court wpon.it, are sufficient evidence.—
R £ v. Lea, 2 Moo. C. C. 9 (called R. v. Parry, in 7 C,

& & P, 836).

But see secs. 230 an’d 244, post, as to proof of a con-

i?iction or acquittal.

BBE
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When the verdict is quashed for informalities, or any
other grounds than the real merits of the case, the entry
on the record should state it in these words, “and because
it appears that the said indictment is not sufficient (or as
the case may be), therefore it is considered and adjudged
that the defendant go thereof without day,” so as to pre-
vent a plea of " autrefois acquit.”—1 Chat, T19.

. Semble.—That a prizoner convicted for manslaughter
might be tried again for murder upon t'.he same facts. K.
v. famock 13 Cox, 217,

Greaves® MSS. note—° The next question is, supposing the judges
of C. C.R. were to hold that evidence had been Improperly received
or rejected, and simply determined to arrest or reverse the judgment,

-could the. prisouer be indicted de novo, and_tried and “convicted for
“the same offence 7 And it is per['ect]y clear that he could. Nothing,
except & verdict of gnilty or not guilty ona valid indictment, and
2 lawful aad still ex:almv Judgment on ‘such vesdict can afford a bar
to another prosecutlon for the very same offence. See my note
-2 Russ. 2 & M. 69 et aeg. K. v. Winsor, 6 B. & 8., 143-1-480. 2

Hale, 246. Vauz % Case. 4 Rep. 44.

I have said _on*&"valid indiciment.- Now an lndtctment may be
“either acfua]ly valid or'valid as sgainst the crown in sotne cases; for
"& very malerial dlstmchon exists between ah agquiltal and conviction
apon 3 bad indictment: * If gulrefois aciuit bepleaded aud the former
“indictment is ‘Wid* upon the face of it, the plea fails, becanse the
Judgment may and is to be aupposed to have been upon that defect,
as it is simply quoddaiams die (3 Insi. 214, 2 Hale, 248, 394). Bat
:if'a prisoner be convicted and sentented on an insufficient indictment
a plea of autrefois-convict will be good unless the judgment has been
reversed (% Hale, 247}, for the judgment. could only be given on the
verdict. Soif a special verdict be found, and the court erroneously,
adjudgzes it 1o be.no fclony, aulrefois acquit is 8 good plea as long as
“that judgrhent is “Unieverséd on error (2 Hale, 246] And in the case
of ag aequittal, ifithe judgment bas’ been giiod eatf inde quielus ; ag
the ancient form jis in case of acquittal upon oot guilty pleaded, that
_eould neyer refer to, the defect of the.indictment, but f0 the very
matter of' the \rerdjct, and the prlaoner could not be indicted again
"antil the judgmeat had been reversed on error (2 Hale, 300,
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A strange misapprehension has prevailed in Ireland lately, that a
writ of error in a criminal case could not be brought on the part of
the crown. There really is not a doubt shout it, as it is not only
assumed that it may, but relied upon se a ground for decisions in 2
Hale, 246, 247, 248, 394, 395; 3 Insf. 214 ; where Lord Coke gives
the reason why error tnnst be brought by the ecrown where there is an
erroneous judgment of condemnsation ; and Vaur's Case, ¢ Rep. 45.

I entertain very considerable doubt whether all writs of error are
not the writs of tlie crown, ard that that ie the true ground why the
A. @ consent- is necessary to obtain them for a prisoner. Where a
Judgment ia arrested ‘or reversed under the court of crown cases
reserved act, it would appear on the lace of the record that there waa
neither a judgment of acquittal noe of conviction.

Whenever a plea of aulrefoir acguil or conviel in the short form
allowed by the 14-15 ¥, ¢. 104, . 28, is pleaded, if the former indict-
ment, or other part of the record be bad on the face of it, the question
arises whether the replication should not set ont the record and
eonclude with a demurrer. * If the objection was the ‘oaly answer to
ihe plea, it woeld seem to be the better course, " A jury might in
duch a case err, as they certainly did in B. v. Lea, 2 Moo. ' C. 9,
where, against the direction of the judge, and without any reasonsble

- evidence, they found for the prisoners, and it was held that the verdict

could not be set aside. A judge might also decide erroneously against
the crown ; and, if & verdict passed for the prisoner, there would be
great doubt whether any remedy existed. - A case could not be reserved
under the act, for there would not be any conviction, and error would
not be avallable, for the former record. could Dot appear on the sub-
sequent record, and dlere, is grave douht a8 {a a special verdict in
such a cdge. But if _]lldﬂmenl were guren acramst the CLOwWR On sucl
& replication aa I have suggested, efror m:ght remedy ‘the) mmchlef' »

147. No ples setting forth any attainder shall be p]eadecl in bar of
any indictment, unless the attainder is for the same offence as that
charged in the indictment.—32- "33]7, 6 29,536, 7-8 Gev. 4, c. 28
3. 4, Imp. :

Attainder is the stam or corrupt.lon of the blood of a
criminal capitally condemned ; it is-the immediate, insep-

i__ drable consequence, by the common law, of the sentence
. of death, or' of oytlawry for  capital offence, Upon the
sentence of ‘death or the judgment of outlawry bemg
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pronounced, the prisoner is attaint, attinctus, stained or
blackened, He is no longer of any eredit or reputation ;
he cannot be & Wwitness in any court (but see now sec.
914 of the Procedure Act, post), neither is he capable of
performing the functions of any other man, for, by anti-
cipation of his punishment, he is already dead in law,
civiliter mortuus. The consequences of attainder are for-
feiture and corruption of blood, 4 Blackstone, 380, And
at common law, if & man is attainted, he may plead such
attainder in bar to any subsequent indictment for the
same or any other felony. And this because such pro-
ceeding on a second indictment cannot be to any purpose,
for the prisoner is dead in law by the first attainder, his
blood is alveady corrupted, and he has forfeited what he
had ; &o that it is absurd and superfluous to endeavour to
attaint him a second time.—4 Blackstone, 336, But now,
by the above clause; -attainder -is mo bar, unless for the
same offence as that charged in the indictment, and in
effect the plea of aufrefois aftaint is at an end.

. See, post, secs. 36, 37, c. ‘181, limiting the effects of
ttainder. . _

Tn England, now, by the 33-3¢ V., c. 23, all attain-
‘ders, corruption of blood, or forfeiture of properly are
abolished. '

1IBEL.

For secs. 148, 149, 150, 151, 1562, 153, 154, see ante,
qnder ¢ 163. - An act concerning Libel,” p. 221,

CORPORATIONS.

. 155, Every corporation againet which a bill of indictment for 3
_misdemeanor i8 found, at any court having criminal juriediction, shall
. ::;ppea'r by attorney in the court in which such indictment is found,
tnd plead or demur thereto,—467¥., ¢. 34, 5. 1.
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156, No writ of certiorari shall be necessary to remove any such
indictment into any superior court with the view of compelling the
defendant to plead thereto; nor ghall it be necessary to issne any writ
of distringas, or other process, to compel the defendant o appear and
plead to such indictment.—46 V7, 34,8 2

157, The prosecutor, when any such indictment ia found againsé
any corporation, or the clerk of the court, when such indictment is
founded on a presentment of the grand jury, may cause a notice
thereof to be served on the mayor or chief officer of such corporation,
or upon the clerk or secretary thereof, stating the nature and purport
of such indietment, and that, unless such corperation appears and
pleads thereto in two daye after the service of such notice,a plea of
not guilty will be entered thereto for the defendant by the court, and
that the trial thereof will be‘proceeded with in like manner aa if the
eaid corporation had appeared and pleaded thereto.—46 V., ¢, 34, 5-3.

158, If such corporation does not appear, in the court in which
the indictment has been found, and plead or demur therete within
the time specified in the said notice, the judge presidingat such court
may, on proof to him by affidavit of the due service of such notice
order the clerk or proper officer of the court to enter a plea of * not
guilty”* on behalf of such corporation ; and such plea shall have the
same force and effect as if such corporation bad appeared by its
attorney and pleaded such plea.—46 V., c. 34, 5. 4.

- 1{39. The court- may, whether such corporation . appears and
pleada to the indictment, or whether a plea of * not guilty ” is entered
by order of the court, proceed with the trial of the indictment in the
absence of the defendant, in’ the same manner as if the corporation
had appeared st the ‘trial and defended the same; and, in case of
conviction, may award guch judgment and take such other and sub-
sequent proceedings to enforce the same agare applicable to convictions
against corporations.—46 7., e. 34, 5. 6.

JURIES AND CHALLENGES,

160. Every person qualified and summoned asa grand juror or
aa a petit juror, acconding to the laws in force for the time being in
any province of Canada, ahall be and ehall beheld to be duly qualified
to serve as such grand or petit jurorin criminal casesin that province,
whether such laws were in force or were or are enacted by the Legis-
lature of the Province before or after such province becatne a part of
Canada, but aubject always to any provision in any ack of ihe Parlia-
ment of Canada, and in 80 far as ench laws are not ingonsistent with
sny such act.—32-33 ¥, ¢. 29, 5. 44. 46¥,c 10,5 3, '
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' The Jurors and Juries -atts’ of Ontario and Quebec, and
gec. 160 of the Dominion, Cnmmal Law Procedure act,
are constitutional—R, v. Provost, M. LR,1Q B 477;
R. v. Bradshaw, 38 U. C. Q. B, 564; R. v. O'Rourke, 1
0 R, 464,

" The defendant in a ¢criminal case has no right to a com-
mumcatlen of the petit jury hst —R, v. Maguire, 13 Q.
I.R. 99,

" 161. Noalien shall be entitled to be tried by a jury de medietate
lingue, buot ehall be tried as if he was a natural born subject.—32-33
¥.,0.29,5.3% 4V, cl3; 88,

“Ever since the 28 Ed. ‘TIL e. 13 ahens, under our
c_nmma.l law, have been entitled to be tried by a jury
composed of one half of citizens and one-half of aliens or
foreigners, if sc many of thess could be had.” Tt seems to
have been thought necessary, in R. v. Vonhoff, 10 L. C.
J. 292; that these six aliens should be natives of the coun-
try to Whlch the defendant alleged himself to belong, but
thé better. opmmn seemed to' be’ that' sit “aliens were
requn:e.d Swithéut Tégard’ to whiat ﬁatldﬁalil:? they were of.
Sec 2 of 28 Ed. IIJ, c. 13, says “ the other half of aliens.”

However this is-now of historical mterest' only, and by
the above claiise aliens, all’ thmugh' ths Dominion when
mdmted before a criminal cotrt Aré’ on "the same footing
as British sub_]ecta as to the compos:t.;on of the jury.

. In England also now, an alien is not entitled to a jury
de medietale lmguaz —33 V., e 14 Imp

+ 162, Any qusker or other peraon allowed by. Iaw to sﬂirm mstead
of swearing in civil eases, or solemnly deciarmg that the taking of any
oath is, according to his re]lgmus belief; unlawfil, wlio is snmmoned
‘as & grand or petit juror in any criminal oase; ehall instead of being
‘Sworn in the usual form, be permitted to make a solemn afficmation
beginning with the words following : “ I, A. B:,do solemnly, sincerely
pad t.ruly aﬂirm,” and then may gérve as & juror as if lie had been
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sworn, and his declaration or affirmation shall have the asme effect
89 a0 oath to the like effect ; and in any record or proceeding relating
to the case, it may be stated that the jurors were sworn or affirmed ;
and in any indictment, the worda * upon their oath present ” shall be
understood to include the sfirmation of any juror affirmiog instead of
swearing.—32-33 V., ¢. 29, 5. 43-

This clause extends to jurors the provisions of sec. 219
(see post ), allowing to witnesses, io certain cases, to make
an affirmation instead of an oath. In England, a similar
enactment 13 conta.med in 80-31 V., ¢. 35, 8. 8.

163, It a0 y ‘perech ‘arraigned for treason or felony chailenges
peremptorily a greater number of persons returned to be of the jury
than twenty, in & case of indictinent for treason or felony punishabie
witls death, ur twelve in a case of indictment for any other felony, or
four,ina case of indictment for misdemeanor, every peremptory chal-
lenge beyond the number so sHowed in the said cases respectively ehall
be void,and the trial of auchperson shall proceed asif no such challenge
had been made ;-but nothing herein contained shall be conatrued to
prevent the challenge of any number of Jurora for canse.—32-33 V.,
c. 29,4 37.

. The Impenal Act. 7 8 Geo. IV., c 28 8. 8, also enacts
that every.. peremptory cha]lenoe beyond .the number
allowed by law is.void, .

. In Enaland,thnty—ﬁve peremptory challengea are allowed
in cases of high trgason, twenty in all felonies, and nong
in misdemeanors.. Seée. 163 of our Procedura Act, a.nte,
applies only to trea.son felony. not to high treason.

By the common law, if the pmsuner cha.llenged peremps
torily more of the jury than he was allowed, this was
deemed a refusal to be tried, and, therefore, the prisoner, if
he would not retract his illegal challenge, stood  convieted,
as in cases where 'he refused to plead.  And, even after
the 22 Hen. VIIL, ¢ 14, had enacted that “no person

-arrsigned for-felony can be admitted to .make any more

than twenty peremptory challenges,” it was doubtful
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whether, if the prisoner challenged twenty-one, he was to
stand convicted without trial, or if the trial was to pro-
ceed the illegal challenge being disregarded and overruled.
~~4 Blackstone, 354. This explains the phraseclogy of
the above clause, which, to remove all doubts, had to, and
does provide for the consequences of a peremptory chal-
lenge over the number allowed, st the same time as it
enacts what is the number allowed in all cases,

There are two kinds of challenges, the one to the array

and the other to the polls.
. A challenge to the array is an exception to the whole
ranel of jurors returned, and must be made before the
- swearing of any of the jury is commenced ; a challenge to
the array must be made in writing.
.- The ground of the challenge may be either that some
fact exists inconsistent with the impartiality of the sheriff,
er- other officer returning the panel, or that some fact
exists which makes it improbable that he should be
impartial, or that. some fact exists whloh does in fact,
interfere with his impartiality..: ,

The challenge must be in wntmg, and must set forth
the fact on which it is grounded,. The ecourt must decide
whether the alleged fact i3 in itself & good cause of chal-
Ienge, in which case it is culled a prineipal challenge, or
whether it is merely a fact from which partiality may or
may not be inferred, in which case it is called a challenge
to the favor, or that the sheriff has been guilty of some
defanlt in returning the panel,

. If the court holds that the alleged fact is a good cause
for a principal challenge, and the alleged fact is denied, or
. if the court holds that the alleged -fact is good as a
. cballenge to the favor, and either the fact or the partiality

gought to be inferred from it, or both, are denied, two
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triers must be appointed by the court to try the facts in
dispute.

If the triers find in favor of the cballenge, the panel
is quashed, and a new one is ordered to be returned by the
coroners or other officers.. Tf they find against the chal-
lenge the panel is affirmed.—Stephens’ Cr, P?*oc Art.
280.

Held, in an indictment against R, M. that it was ground
of principal challenge to the array that the prisoner’s
husband bad an action pending against the sheriff for an
assault committed on the prisoner.—The Queen v. Ross
Milne, 4 P. & B. (N. B.) 394.

. A challenge to the polls is an exception to some one or
more individual juror or jurors. If may be made orally.
After issue joined between the. crown and the prisoner,
when the jury-is called and befove they- are sworn, is the
only time when the right of challenge can be exercised.—
- R.v. Key, 2 Den. 347; R. v. Shuttleworth, 2 Den. 351.
g In B. v, Qiorgetti, 4 F. & F. 546, it was held that the
challenge must be made before the book is given into the
hands of the juror, and before the officer has recited the
oath, and it comes too late afterwards,.though made before
‘the juror has:kissed the book. - Tu R, v.. Frost, 9 C. & P,
136, it was held that the. challenge-of & juror, either by’
f: the crown or by the prisoner; must be before the cath is
§ - commenced,. The moment the oath has begun it is too late,
f:  The oath is begun by the juror taking the book, having
. been directed by the officer of the court to-do so. Bu if
" the juror takes the book without authority, neither party:
wishing to challenge is to be prejudiced thereby. But &
juror may be challenged even after being sworn if the:
¥ prosecutor consents.—DBacow's Abr, Verb. .Juries, 11;
1 Chit. 545; R, v. Mellor, Dears. & B. 494, per Wight«
man, J.
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It is obvious that each juror must be sworn separately,
in misdemeanors as well as in felenies, when peremptory
challenges are.allowed in misdemeanors.

The arcused is to be informed before the swearing of
the jurors, that if he will chailenge them or any of them,
he must challenge them as they come to the book to be
sworn and before they are sworn; the following is the
usual form: * Prisoner, these good men, whose names
you shall now hear called, are the jurors who are to pass
between our Sovergign Lady the Queen and you upon
your trial (in a capitul case, upon your life and death) ;
if, therefore, you would challenge them or any of them,
you must challenge them as they come.to the book to be
gworn, and before they are.sworn, and you shall be heard.”
~1 Chit. 531. o

: The accused must. make all hlS challenoes in persou,
even in cases where he has counsel,.—1. Ofnt 546 ; 2
Hawking, 570,

"To enable the accused: to make his: challenges he is
¢éntitled to have the whole: paneliread-over; in -order that
he may see who they -are’ t.hat. a.ppaar —2 Hawkzm 5703
Towuly’s case, Fost, T, vovwr sovan v ¢ e

#.A challenge to. the polls ds:either: peremptory or for
cause; a peremptory challenge is:such as is allowed to be
made tb a juror without assigning any cause; the number
of these challenges allowed in each particular case is settled
by secs. 163 and 164 of the Procedure Aet,

. Percmptory. challenges ‘are not allowed upon any colla-
teral issue.—R. v. Rateliffe, Fost. 40; Barkstead’s case,
Kelyng's C..C., Stevens & Haynes veprint, 16 ; Johnsons’
.case, Fost, 46 ; R, v. Paxton, 10 L. C. J, 213. -

. Hale, 2 P, (., 267d, says that no peremptory ehallenges
arg allowed to the defendant “if he had pleaded any foreign
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plea in bar or in abatement, which went not to the trial of
the felony, but of some collateral matter only.” And it is
added, in Bacon's Arb, Verb, Juries, 9, that “this peremp-
tory challenge seems by the better opinion to be only
allowable when the -prisoner pleads the general issue.”
This would seem to take away the right of peremptorily
challenging on the trial of pleas of “autrefois acquit,” or
“ qutrefois convict.” Butit is not so; the issue on a plea
of this kind i3 not a collateral issne. And. it is said in 2
Hale, loc. ¢it., that if a man plead not guilty, or plead any
other matter of fact triable by the same jury, and plead
over to the felony, he has his peremptory challenges. ~ By
collateral issees, must be understood, for instance, where a
criminal convict pleads any matter allowed by law in bar
of execution, as pregnancy, pardon, an act of grace, or, as
in Rateliffe’s case, above cited, when''a person brought to
the bar to receive his sentence says that he is not the
same person that was convicted ; the issues in these cases
bemg always tried by a jury mstamter
* Where several persons are- tried by-the:zame Jury, each
of such persons has a right to-his full number of peremp-
tory challenges in all cases-wher,e tha right of. peremptory
challenge exists 3 -and if ‘twenty mem were indicted for the
same offence by one indictment, yet every. prisoner should
beallowed his full number of peremptory challenges. -They
may join in their challenges, if they wish to be tried together,
and then they cam: only challenge amongst them to the
number allowed - to one. But if they refuse to do so, the
crown has the right'of trying each, or any number of them
less than the whole; separately from the others, in order to
prevent the delay: which might arise from the whole panel
being exhausted by the challenges.—1 Chif. 535. . .. .
- 8o, in Charnock’s case, 3 Salk. 80 (in many books
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erroneously called Charwick, ) three being indicted together,
Holt, C. J., told them ““that each of them had liberty to
challenge thirty-five of those who were returned upon the
panel to try them, without showing any ecause; but that if
they intended to take this liberty, then they must be tried
separately and singly, as not joining in the challenges; but,
if they intended to join in the challenges, then they could
challenge but thirty-five in the whole, and might be tried
jointly upon the same indictment; ” accordingly, they all
three joined in their challenges and were tried together and
found guilty.

A challenge to the polls for cause i either pmnmpal oF
for favor: it is allowed to both the prosecutor and the
defendant.—Archbold, 152.

Tt is said in Archbold, 156: “The defendant in treason
or felony may, for cause shown, object to all or any of the
jurors called, affer exhausting his peremptory challenges
of thirty-five or twenty.” - If this means that the prisoner
must first exbaust, all his peremptory challenges, before
being allowed to challenge for cause, it is an error, and was
50 held by the Court of Queen’s Bench, in Oatario, in
‘R. v..Whelan, 28 U. €. Q.- B. 2, confirmed by the Court of
‘Appeal, 28 U. C. Q. B..108; in which case, it was unani-
mously beld that the prisoner js entitled to challenge
for cause- before exhausting his peremplory challenges,
Richards, C, J., coneurring, though he had at first at the
trial, on Archbold's passage above cited, ruled that the
prisoner, before being allowed to challenge for cause, must
first have exhausted his peremptory challenges.

If the prosecutor or the defendant have several causes of
‘challenge against a juror, he must take them all at the
same time ; Bacow’s Abr, Verb, juries, 11; 1 Chit. 545.
+,. If a juror be challenged for canse and found to be indif-
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ferent he may afterwards be challenged peremptorily, if
the mumber if his peremptory challenges is not exhausted,
—1 Chit. 545; R. v, Geach, 9 C. & P. 499.

The most important causes of a principal challenge to
the polls are: 1. Propter defectum, on account of some
personal objection, as alienage, minority, old age, insanity,
present state of drunkenness, deafness, or a want of the
property qualifications required by law. 2. Propter affec-
tum, on the ground of some presumed or actual partiality.
in the juror, who is objected to; as if he be of affinity to
either party, or in his employment, or is interested in ‘the
event, or if he has eaten or drunk at the expense of one of
the parties, if the juror has expressed his wishes ag to the
result of the trial, or his opinion of the guilt or innocence
of the defendant, also if he was one of the grand jurors who
found the -indictment npon which the prisoner is then
arraigued, or any other indictment against him on the
same facts, 3. Propter delictum, on the ground of infamy
a3 where the juror has been -convicted of -treason, felony,
perjury, conspirecy; or any ‘other infamous offence.

A challenge to-the polls for favor is founded on ‘the
allegation of facts not: sufficient in themselves: to warrant

k' _ the court in -infefting turdue. influence or prejudice, but

sufficient to'raise’ suspicion thereof, and to warrant inquiry
whether such influence or prejudice in fact exists, The
cases of such a ‘challenge -are manifestly numerous, and
dependent on'a variety of ‘circumstances, for ‘the question
to be tried is whether the juryman is altogether indifferent
as he stands ttnsworn. 'If a juror has been entertained in.

g the party’s house, or if .they:are fellow.servants, are cited

ag ‘instances-of facts upon which a challenige for favor
may be taken.—1 Chit, 544.
In the case of:a principal challenge to the polls the _
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court, without triers, examines either the juror challenged,
or any witness or evidence then offered, to ascertain the
truth of the fact alleged as a ground of challenge, if this
fact is not admitted by the adverse party; and if the
ground is made out to the satisfaction of the court, the
challence is at once allowed, and the juror set aside; 5th
Or. Law. Comm. Report, 1849, p. 122. In these cases,
the necessary conclusion in law of the fact alleged against
the juror is that he is not indifferent, and this, as a matter
of Iaw, must be decided by the court.

- But in the ease of a challenge for favor, the matter of
challenge is left to the discretion of triers.. In this case,
‘the grounds of such challenge are not such that the law
riecessarily infers partiality therefrom, as, for instance,
relationship ; but ars reasonable grounds to suspect that
the juror will act under some undue inflnence or prejudice.

- The-oath’ taken by the ‘triers is as follows : “You shall
well and truly try whether A. B.,one of the jurors, stands
indifferent to try the prisoner ab the bar, and a true ver-
dict give acsording to-the' evidence,~ So- Relp-you God.”

¢No challenge of triers is admissible.—1 Chit, b49.

_i+'The oath to-be a.dmmlst.ered to the--witnesses- brought

Before the triersis as-followss~! v

+ & The evidence whichyou sha:ll give o t}as oowrt and
triers wpon thisinquest shall be the truth, the whole truth,
aud nothing butthetruth. So help you God.” - -

- If this challenge is made to the first jutor, and, before any
one has been sworn, then the court will direct two indifferent
persons, not returned of the jury, to act. as triers ; if they
find ‘against the challenge, the juror will be sworn, and be
joined twith the triers in determining the next challenges.

But as soon ag two jurors have been found indifferent
and have been sworn, then-the office of the first two triers
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ceases, and every subsequent challenge is referred to the
decision of the two first jurors sworn: 8 Blackstone, 363.
If the first challenge is made after more than twa of the
_}Zurors are sworn, then the court may assign any two of the
Jurors sworn to try the challenges. If the challenge is
made when there is yet only one juror sworn, one trier is
chosen by each party, and added to the juryman sworn,
and the three, together, iry the challenges, till a second
Juror is sworn,—1 Chit, 549 ; Bacow's Abr. Verb, Juries,
E. 12; 2 Hale, 274.

The trial then proceeds by witnesses before the tners,
in open court; the juror objected to may also be examined,
having first been sworn as follows : -

“ Y ou shall true answer make to all such questions as
the court shall demand of you. So help you God.” -

: The challenging party first addresses the triers, and calls
his witnesses ; then the opposite party addresses them, and
calls witnesses if he sees fit, in which case the cha]lenoer
has a reply. -But in. practice there.are no.addresses in
such cases.:, The ;judge :sums up to the ‘triers; who then
say if the juror challenged stands indifferent- or mot : this
verdict. is.-final.: Roscoe, 197,198... Buta juror challenged
on one side dnd found to be ‘indifferent may. still be chal~
lenged by. the other—1 Chit. 545; . . . . - ot
. Bishop says, 1 Or. Proe. 905: %It is.plain that the
Line which .separates the challenge- for principal canse
and the chellenge to the favor must be either very artifi-
cial, or very uneertain,”

. Aad Wharton, 3-Cr. L. 3125, gaya: * The dlstmctmn,
however between challenges for favor .and those for
principal -cause - is..'so ﬁne, that it is pmctmally chsre-
garded ST

‘The foIlowmg case was brought before the Court: of
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Criminal Appeal, in England, in 1858.—R. v. Mellor,
Dears. & B. 468.—On s trial for murder, the panel of
petit jurors returned by the sheriff contained the names of
two persons,—Joseph Henry Thorne and William Thor-
miley. The pame of Joseph Henry Thorne was called
from the panel as one of the jury to try the case of Aaron
Mellor; and Joseph Henry Thorne, as was supposed,
went into the box and was duly sworn as Joseph Henry
Thorne without challenge or objection. It was, however,
discovered the next day, and after the prisoner had been
convicted, that William Thorniley had, by mistake,
answered to the name of Joseph Henry Thorne, when
this one was called, and had gone into the box and been
gworn as Joseph Henry Thorne, the prisoner having been
offered his challenge when the person called Joseph Henry
Thorne, but who was really William Thorniley, came to
the book to be sworn, Upon being informed of these
facts, the judge who had presided at the trial respited the
execution of the sentence, and reserved the case for the
consideration -of the Court of Crimindl Appeal, It was
* held in this court, by Lord Campbell, G, J., Cockburn, C.
J., Coleridge, J., Wightman, J., Martin, B., and Watson,
B. (six), that there had been a mis-trial; by Erle, Cromp-
ton, Crowder, Willes and Byles, J. J., and -Channell, B.
(six), that this was -not a mis-trial, but only ground of
challenge ; and by Pollock, C. B, and Williams, J., that
this was not a question of low arising at the trial, which
could have been reserved for the Court of Criminal
Appeal, -The conviction was therefore affirmed by eight
against six, But the report shows clearly that upen a
wit -of .error the conviction would have been quashed.
And it was undonbtedly illegal; the challenge is to the
person called, ‘not 'to the person who -appears. When
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addressad by the clerk of the eourt, as the jurors wers fo
be called, the prisoner has been told, " Thesec good men
that yow shall nwow hear called are the jurors who are to
pass between our Sovercign Lady the Queen and you
upon your trial ; if, therefore, you wonld challenge them,
or any of them (¢ e., that are called), you must challenge
them as they come to the book to be sworn, and before
they are sworn, and you shall be heard.” Of course, this
address supposes that the person who comes to be sworn
is the person called, But that very supposition demons-
trates clearly that if the contrary takes place it is a cause
of absolute nullity, When Joseph Henry Thorne was
called, the prisoner shut his eyes, and felt confident that -
Joseph Henry Thorne would be sworn as one of the
jurors who were to try him. Why should he have chal-
lenged? He did not desire to challenge Joseph Henry
Thorne. And supposing he desired to challenge him for
cause, it is clear that il is cause of challenge against
Joseph Henry Thorne that he would have brought for-
ward, not those against William Thorniley. And then,
suppose again, he had challenged when Joseph Henry

k- IT}wrne was called, would not the entry on the record have
- been that Joseph Henry Thorne had been challenged ?
" Who would think of an entry that “ Joseph Herry Thorne,

ete., being called, ete., William - Thorniley was chal-

lenged 7" Upon this challenge to Joseph Henry Thorne's

E. name, William Thorniley would have withdrawn; then,
if William Thorniley’s name had been later called, would
_' not the prisoner have had to challenge him, if he cbjected
& to him 7 Would he not then have had to challenge twice
g’ to get rid of one man? Would he not, then, have been
B deprived of one of the peremptory challenges he was
& entitled to? '

ccC
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On a trial for forgery, the panel of petit jurors contaived
the names of Robert Grant and Robert Crane. Robert
Grant as was supposed was called and went into the box,
After convietion, and before the jury left the box, it was
discovered that Robert Crane had by mistake answered to
the name of Robert Grant, and that Robert Crane was
really the person who had served on the jury. JIleld, o
mistrial. — R, v. Feore, 3 Q. L. R, 219,

The prisoner should challenge before the Juror takes the
book in his hand, but the judge, in his discretion, may
allow the challenge afterwards before the oath is fully ad-
ministered.—R, v. Kerr, 3 L. N, 299, (This decision is
unsupported by authority,)

I64. In all criminal triale, four jurors may be perempterily chal-
Tenged on the part of the erown; but this shall not be construed (o
affect the right of the crown to canse any jurer to stand askde until
the panel has been gone through, or to challenge any number of juror:
for cauee—32-33 F., c. 23, 2. 38,

165, The right of the crown io canse any juror to stand aside

until the panel has been gone through, shall not be exercizsed on the

" trial of any indictment or information by a privale prosecutor for the
* publication of a defamatory libel.—377¥., ¢ 38, 5. 11.

At common law, the crown might, it seems, have chal-
lenged peremptorily any number of jurors, without alleging
any other reason than “gquod mnon bons sunt pro vege.”
But this power was taken away, in the year 1305, by 33
Ed. L {re-cnacted for England, by 6 Geo, IV, c. 50.)
An abuse had arisen in the administration of justice by
the crown assuming an unlimited right of challenging
jurors without assigning cause, whereby “inguests remainel
untaken.” In this way, the crown could in an arbitrary
manner, on every criminal trial, challenge so many of the
jurors returned on the panel by the sherilf that twelve did
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not remain to form a jury, and the trial might be inde-
finitely postponed pro defectu juratorum. To prevent the
trial going off for want of jurors by the peremptory chal-
lenges of the crown, this statute enacts that no peremptory
challenge by the crown can be allowed, so that the “inquest
remains nntaken.” The crown, however, is not bound to
show any cause of challenge, or for the order to *stand
aside,” until the panel has been gone through, and it appears
that there will not be jurors enough to try the defendant,
if the peremptory challenges are allowed to prevail. And
¥ the panel is not to be considered as being gone through for
. this purpose, until it has been, not only once called over,
e bt exhausied (épuisée is the word used in the French ver-
s sion of the Procedure Act, for gone through ;} that is, until
k. according to the usual practice of the court, and what may
E- reasonably be expected, the fact is ascertained that there
. ate no more jurors in the panel whose attendance may be
¥. procured, and so that unless the crown be put to show its
B cause of challenge, “the inquest would remain untaken.”
j —Mansell v. B. (in etror), Dears. & B. 875.

% In that case, the panel contrined fifty-four names:
8 eighteen when called were peremptorily challenged by the
b prisoner ;- fifteen wers, on the prayer of the counsel for the
R crown, the prisoner’s counsel objecting and praying that
b cause of challenge should be shown, ordered to “ stand by,”
pand nine were elected and tried to be sworn. This left
¥ twelve other persons only on the panel, and they were at
L that time absent deliberating wpon their verdict in another
g case,- The name of William Ironmonger, the first person
s wlio, upon the prayer of the counsel from the crown, had
E been ordered to stand by, was then again called, and the
f counsel for the crownagain prayed that he might be order-
fed to stand by, upon which the counsel for the prisoner
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prayed that cause of challenge should be chown forthwith.
At that moment, and before any judgment was given on
this application, the twelve persous who sat as a jury in
the other case came into court and gave their verdiet; and
the counsel for the crown then prayed that William Iron-
monger should be ordered to stand by until such twelve
persons should be ealled, but the connszel for the prisoner
demanded that William Ironmonger should be sworn unless
canse of challenge to him were shown. The eourt ordercd
that William Ironmonger should stand by, and three
persons, the number required to complete the jury, were
taken from the said twelve jurors, and elected and tried to
be sworn, although the prisoner’s counsel chjected that
such persons ought to be called in their proper order, with
other persons on the panel, and that Jacob Jacobs, the
petson whose name stood in the penel immediately after
that of William Ironmonger, ought to be next ealled, Upon
a writ of error, it was held that, under the circumstances,
the panel was not gone through, so as to put the crown to
assign cause of challenge, until the twelve persons who
eame into court before the complete formation of the jury
had been called, and that William Ironmonger was properly
ordercd to “stand by” the second time ; also that the three

T pérsons required to complete the jury were properly called

“and taken from the said twelve, withont again calling the
whole panel through in its order; also, that « stand by ”
mercly means that the juror being challenged by the
crown, the consideration of the chullenge shall be post-
poned tillit be scen whether a full jury can be made with-
out him,

The case of K. v. Lacombe, 13 L. C. J. 259, was deci-
~ded on the same principles, in Montreal, in 1869, by the
. full Court of Queen’s Bench upon a case reserved by M,

Justice Mackay, as follows:
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“ The prisoner was tried before me on the 3rd July,
1869 ......... At the commencement of the trial, while the
petit Jury were being formed, and the jurors called for
this trial, nuinbers of jurors were ordered to ‘ stand aside,
on the prayer of the crown prosecutor. So many jurors had
been so made “stand aside,” and so many had been chal-
lenged peremptorily by the prisoner, that before a complete
jury was formed the whole list was gone through once;
( resorb had then to be had to those who, just before, had
k- been inade ‘stand aside.” I ordered them to be called in
£ order. Ou the first of these, namely Adolphe Masson, being
E called, he answered, and was advancing to the jury box,
3 when he was ordered to ‘stand aside ” by the crown prose-
cutor; the prisoner’s counsel objected, insisting that
t. Masson should be sworn, unless the crown had canse for
- challenging him, and did then state sufficient canse. This
& the crown refused to do, I ruled in favor of the crown,
and Masson was ordered to *stand aside,” and he was not
I_sworn. Others were called afterwards, sworn, and the trial
§ proceeded .........” Tne prisoner was convicted, and the
g Court of Queen's Bench maintained the convietion,

g -« However, it is held that the King need not assign his
fcause of challenge till all the panel is gone through, and:
,' unless there cannot be a full jury without the persons so
("challenged. And then, and not gooner, the King’s counsel
b must shew his cause, otherwise the juror shall be sworn.”
g —4 Blackstone, 353. :

And itis said in 2 Hawkins, 569:

p  “ However, if the King challenge a juror before a panel
1s perused, it is agreed that he need not show any cause of
g his challenge till the whale panel be gone through, and it
Eappear that there will not be a full jury without the person
fso challenged.” Seo also Bacon's Abr. Verb, « Juries,”

'E. 10.
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In 1 Chat, 547, it 1s said: “The King need not show
the cause until the whole panel in exhausted, and if one of
" the jurors was not present, but appear before his default
is recorded, the Xing's counsel, if be has previously
challenged another jnror, need mnob assign his eamse of
challenge till after such defaulter has been sworn.”

In the case of B, v. Geach, 9 0. & P. 499, Parke, B,
is reported to have held that: “if on the trial of a ease of
felony, the prisoner peremptorily challenges some of the
jurors, and the counsel for the prosecution also challenges
so many that a full jury cannot be had, the proper course
iz to call over the whole of the panel in the same order as
before, only omitting those who have been peremptorily
challenged by the prisoner, and, as each juror then appears,
for the counsel for the prosecution to state their cause of
challenge ; and if they have not sufficient cause, and the
prisoner docs not challenge, for auch juror to challengm.”

Upon this case, Lond Compbell, C, J., in Nansell's cape,
supra, remarks: “There can be no doubt thet the cuntus

pointed out by the learned judge was, under the elessmms™ '
stances, the proper course; but is there any reasom t8-

suppose that if, after the panel had been once called over,
and before any further step had been taken for the form-

ation of the jury, jurors on the panel who had been called -

and did not at first answer had come into court in suffi-
cient number to make a full jury, they would have been
rejeeted, and-the crown would have been put to assign
cause for its ehallenges ......... No doubt it may be
assumed, primd facie, that all the jurors on the'panel are
in court when the panel is called over, and if, when it has
been once called over, there iz not a full jury made, the
ugual course wonld be immediately to-call the names over
again, and to put the crown upon assigning canse of
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challengc......... but there is no decision nor dictum to
the effect that the panel may not be called over agaim,
with a view to see whether there may not be some of the
jurors in the panel who may have come into court, and
who may make wp a full jury, without putting the crown
to assign cause of challenge.”

On a public prosccution for lihel by order of the
attorney general, sec, 165 does notapply.— £i. v. Maguire,
13 Q. L. R. 99. But in all trigls for libels npon private
individuals, this section applies, even when the prosecution
is condueted by a counsel appointed by and representing
the attorney general.—R. v, Patteson, 36 U. C. ¢. B. 129,

166. In those districts in the Province of Quebec, in which the
sheriff is required by law to return & panel of petit jurors, composed

. one half of pereons speaking the English language, and one half of

persons speaking the French language, he shall, in his return, speqify
separately those jurors whom he returns as speaking the English lan-
gnage, and those whom he returns as speaking the French language
respectively; and the nanes of the jurors so summoned shallbe called
alternately from such lists

%, Whenever any person accused of trenson or felony eleats to be
tried by & jury composed one half of persons skilled in the language
of the defence, the number of peremptory challenges to which he
is entitled shall be divided, so that he shall only heve the right to
challenge one half of such pumber from among the English speaking’
jurors and one half from among the French epeaking jurora:

3, This section applies only to the Province of Quebec.—32-33
¥., c. 239, 5. 40.

The right to a medietate lingue jury exists in misde-
meanors as in felonies.—R. v. Maguire, 13 Q. L. R. 96.

Sub-see. 2 of sec. 7, 27-28 V., e. 41 (1864) clearly
gives that right to @ny prosecuted party.- And though
the Quebee legislature, by the 46th V., e. 18, s. 62 (1883,)
has repealed the said act, this particular clause, giving
the right to a mixed jury, must be considered as still in
force, the Quebec legislature not having had the right to-
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repeal it, Otherwise, there is no statute in the Province
giving the right to 2 mixed jury, in amy case whatever,
sec. 166 of the Procedure Act, merely taking it for granted
that the right exists. If the Quebee legislature had the
power to repeal that clause, the Dominion Parliament had
not the right to epact for Manitoba section 167 of the
Procedure Act.

. By sub-sec. 2 of the aforesaid section 166 of the Tro-
cedure Act, the number of peremptory challenges to which
the prisoner is cntitled is divided equally between the
jurors of the two languages; bub, in misdemesanors, the
defendant has the right to exercise all or any part of his
peremptory challenges indifferently, and without regard to
the language of the jurors.

. Where in a case of felony, in which one half of the jury,
on the application of the prisoner, wero sworn as being
gkilled in the French langnage, it was discoversd afer
verdict, that one of such French half was not so shilled in
the French language. leld, that thetrial and venlict were
null 2nd void—R. v. Chamaillard, 18 L. C. J. 149, -~
* The right to bave a jury, composed of at lenst one half
of persons skilled in the language of the defence, must,

‘undoubtedly, both in Manitoba and Quebee, be exercised
pon arraignment. Immediately after arraignment, the
wenire is presumed to have issued, and if it issues without
this order, the jurors must be summoned in the usual man-
ner, that it to say, without regard to language.
" In R. v. Dougall, 18 L. C. J. 85, it was held by Mr.
Justice Ramsay: 1st. That where the defendant has asked
for a jury composed one half of the language of the defence,
six jurors speaking that Janguage may first be put into the
‘box, before calling any juror of the other langnage; Zud.
That the right of the crown to tell jurors  to stand aside,”
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exists for misdcmeanors as well as for felonies; 3rd. That

when to obtain six jurors speaking the language of the

defence, all speaking that language have been called, the

crown is still at liberty to challenge to stand aside, and is

not held to show cause until the whole panel is exhausted.

Mr. Justice Ramsay said that the calling the jurors’ names

alternately from the English and French lists, mentioned

iu section 40, now section 166 of the Procedure Act, is only

directory, and applies only to the calling of the jury in ordi-

nary cases, where 1o order has been given for a jury com-

posed of one half English and one half French. The case

was reserved, by the learned judge, for the consideration of
the full court, but only on the one point thirdly ahove men-~

tioned, given in the summary of the report of the decision

of the court, at page 242, 18 L. C. J., as follows: * Where,
to obtain six jurors speaking the language of the defence

(English,) the list of jurors speaking that language was
called, and several were ordered by the crown to stand
aside ; and the six English-speaking jurors being sworn, the
clerk ro-commenced to call the panel alternately from the
Yists of jurors speaking the English and French languages,
and one of those (English) previously ordered to “stand
aside” was agein called: Held, that the previous “stand
aside” stood good until the panel was exhausted by all the
names on both lists being called.”

This was the only point reserved and the only ome deci-
ded, and that could be decided by the full court. As said
by Mr. Justice Ramsay, “ Be the question reserved difficult
or not, the court has no authority to go beyond i, and any
excursion into cther matters is totally uncalled for and
without jurisdiction.” A reference to such “excursiong””
in Dougall’s case would lead to the inference that the
majority of the judges were of opinion that, in all suck.



826 PROCEDURE ACT.

cages, the jurors should be called alternately from the two
lists, and that, if by ennsent of the parties, six jurors of
one langnage lave first been called and sworn from one
of the lists, as in this case, then the ealling from that list
should go on from the sixth juror swern, and not begin the
said list over again. It does mot appear by any of the
remarks of the learned judges in this case why, when a
jury composed of six English and six French has been
ordered (the defence, say, being English,) the list of the
English jurors is not first called till six English jurors are
sworn, and why the list of the French jurors is not then
called over till six French jurors are also sworn.

167, Whenever any persen, who is arraigned before the Court of
Queen’s Bench for Manitoba, detnands a jury composed for the one
half at least of persons skilled in the language of the defence, if such
language is either English or French, he ehall be tried by a fury com-
posged for the one half at least of the persons whose names stand first
in succession upon the general panel, and who, on appearing, and not
being lawfally challenged, are found in the judgment of the court to
be gkilled in the languags of the defence;:

2. Whenever, from the number of challenges, or any other cause,
there ia, in any such case, a deficiency of persons skilled in the lan-
guage of the defence, the court shall fix another day for the trial of
.guch case, and the sheriff shall rupply the deficiency by summoning,
“for the day so fixed, such additional number of jurors skilled in the
language of the defence as the court érders, and a5 are found inseribed
next in ruccession on the list of petit jurora:

3. Whenever a person accused of treason or felony clects to be
tried by a jury composed one half of persons skilled in the language of
the defence, the number of pereinptory challenges towhich he is enti-
tied shall be divided, so that he shall have the right to clisilenge one
kalf of such number from among the English apeaking jurors, and one
balf from among the French speaking jurora:

4. This section applies only to the Province of Manitoba.—34 ¥,
< 14, 35. 3, 4 and 5.

~ See remarks under preceding section.

. 168, Whenever, in any ¢riminal case, the panel has been exhausted
by challenge, or by defanlt of jurors by non-attendance or not answer-
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ing when called, or from aby other cause, and a complete jury for the
trial of such ¢ase cannot be had by reason thereof; then, upon request
made on behalf of the Crown, the court may, in its diseretion, order
the sheritFor other proper officer forthwith to summon such number of
gool men of the diztrict, county or place, whether on the roll of
Jurors or otherwise qualificd as jurors or net, as the court deems
necessary and dircets, in order to make up a full jury:

2. Buch sheriff or officer ghall forthwith summon by word of
mouth or in wtiting, the number of persons he 18 50 required to sum-
mon, and add their names to the general panel of jurors returned
to serve at that court, and, subject to the right of the Crown and of
the aceused respectively, ag to challenge or direction to stand’ aside,
the persons whose names arc so added to the panel shall, whether
otherwise qualifiad or not, be deemed duly gualified as jurors in the
case, and go until a complete jury is obtained, and the trial shall then
proceed as if such jurors were originally retarned duly and regularly
on the panel; andif, before snch order, one or more persons have been
sworn or admitted unchallenged on the jury, he or they may be retain-
ed on the jury, or the jury may be discharged, as the court directs:

3. Every pereon so summoned as a juror shall forthwith attend and
act in obedieunce to the summons, and if Le makes default shall be
punishable in like manner ag a juror summoned in the usual way ; and
such jurors so newly summoned shall be added to the panel for such
ease only—32-33 V,, ¢ 28, 5. 41,7 § & 4, & 50, 5. 3T, Imp. -

- 1t is only upon request made on behalf of the Crown,
that the court is authorized to give the order mentioned in
this section, and even then, whether this order will be given
or not is left to the discretion of the court. This clause
specially enacts that such jurors summoned ag therein pro-
vided for shall be added to the panel only for the case in
which such order has been given.

169. In all criminal cases, less than felony, the jury may, in the
diseretion of the court, and under its direction as to the conditiona,
mode and time, be allowed to separate during the progress of the trial.
—32-33 V., 2 29, s, 57,

On a trial for felony, the jury canuoot be allowed to sepa-
rate during the progress of the trial, and where such sepa-’
ration takes place, it is a mis-trial, and the court may direct
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that the party convieted be tried again, as if no trial had
been had in such case.~R, v. Derrick, 23 L. (. J. 230,

It is a general rule that upon a criminal trial there can
be no separation of the jury after the prisoncr is given
in their charge, and before a verdiet is given. The above
enactment restriets the rule to felonies; in fuct, it seoms
to have always been admitted that in misdemeanors the
jury might be allowed to separate during the trinl— R v,
Woolf, 1 Chitty's Rep. 401; R, v. Ilinnear, 2 B, & AL
462,

. But, even under the above clause, there is no doubt
that, gencrally speaking, the judge ought not to allow the

, jury to separate after they have been addressed by the

court and their deliberations have begun. In fact, some
judpes mever allow the jury to separate, and if it can be
done without too much inconvenience, this is, perhaps,
the best practice. When, however, such separation is
permitted, the judge cught to caution the jury against
holding conversation with any person respecting the case,
or. suffering it in their presence, or reading newspaper
réporha or comments regarding it, or the like.—1 Bispr,
(r: Proe, 996. : -

. The doctrine that “a ]ury sworn and charged in case of
hfe or member cannot be discharged by the court, but
they ought to give a verdict,” is exploded, and it may now
be considered as established law that a jury sworn and
charged with a prisoner, even in a capital case, may be
discharged by the judge at the trial without giving a ver-
dict, if a necessity--that is & high degree of need—for
such discharge is made cvident to his mind.” If after
deliberating together the jury say that they have mnot
agreed, and that they are not likely to agree, the judge
may discharge them. It lies absolutely in his discretion
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how long they shonld be kept {ogether, and his determina-
tion on the subject cannot be reviewed in any way.—
R v, Charlessworth, 2 F, & F. 326; 1 B. & S, 460;
Winsor v. 12, (in error), 7 B. & 8. 490; 10 Coz, 276.

In the course of the trial one of the jurors had, withoub
leave, aud without it being noticed by any one, left the
jury box and also the cowrt-house, whereupon the court
discharged the jury withoub giving a verdict, and a fresh
jury was empanclled. The prisoner was then tried anew,
and convicted before the fresh jury: Held, by the Court
of Criminal Appeal, that the course pursued was right.—
R. v. Ward, 10 Cozx, 573. :

If a jorymsn is taken ill, so as to be incapable of
attending throngh the trial, the jury may be discharged,
and the -trial and exzamination of witnesses begun over
again, another juror being added to the eleven; butin
that case the prisoner should be offered his challenges over
again, as to the eleven, and the eleven should be sworn
de novo.—R. v. Edwards, R, & R, 224 ; see also £. v,

. Scalbert, 2 Leach, 620; R.v, Bee're 2 M. & Rob, 472

R, v. Gould, 3 Burn, 98 s e

Tn R. v. Murphy, 2 Q. L. R, 283, after the prisoner
had been, given'in charge tothe jury, the case was adjourn-
ed for one day, on account of his counsel’s illness,

But when such a trial has to be begun over again, it is
pot regular, whether the prisoner assents to it or mot,
instead of having the witnesses examined anew vivd voce,
to sioply call and swear them over again, and then read

_over the notes of their evidence taken by the judge on

the first trial, even if, then, each witness is asked if what
was read was true, and is submitted at the pleasure of the
connsel on either side to fresh oral examination and cross-

_examination.—By the Privy Council, in R, v, Bertrand,

10 Cox, 618,
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Although each juryman may apply to the subject before
him that general knowledge which any man may be sup-
posed to have, yet if he be personally acquainted with
any material particular faet, he is not permitted to mention
the circumstance privately to his fellows, but he must
submit to be publicly sworn and examined, though there
is no necessity for his leaving the box, or declining to in-
terfere in the verdict.—R. v. Rosser, 7 C, & P, 648; 2
Taylor, Ev. par, 1244; 3 Burn, 96.

A juror was summoned in error, but not returned in the
panel, and in mistake was sworn to try a case, during the
progress of which these facts were discovered. The jury
were discharged, and a fresh jury constituted.—R, v. Phil-

lips, 11 Com, 142, It is not necessary when a jury are
discharged without giving a verdict to state on the record
the reason why they were so discharged.-— R, v. Davison,
2 F. &F 250; 8 Cox, 360,

The rule is that the right to discharge the jury without

giving a verdict ought not to be exercised, except in some
.case of physical necessity,; or where it is hopeless that the
jury will agree, or where there have been some practices
 bo defeat the ends of justice. If, after the prisoner is given
- in charge, though before any evidence is given, itis discov-
ered that a material witness for the prosecution is not ac-
quainted with the nature of an oath, it is not a sufficient
ground for discharging the jury, so that the witness might
be instructed before the next assizes upon that point, and
a verdict of acquittal must be entered if the prosecution
has no other sufficient evidence.— R, v. Wade, 1 Moo, (.
C. 86.—R. v, White, 1 Leach, 430, seems a contrary deci-
- sion, but is now overruled by the above last cited ecase.
- Where, during the trial of a felony, it was discovered that
‘the prisoner had a relation on the jury, Erskine, J., after
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eonsulting Tindal, - C. J, held that he had no power to
discharge the jury but that the trial must proceed.—R,
v. Wurdle, C. & M. 647,

If it appear, during a trial, that the prisoner, though he
has pleaded not gnilty, is mad, the judge may discharge
the jury of him, that he may be tried after the recovery
of his understanding.—1 Hale, 34; see post, sections 252
¢t ¢eq. of the Procedure Aect, and remarks thereunder,

In Kinlock's case, Fost. 16, 23 ef seq., it was held that
a jury can be lawfully discharged in order to allow the
defendant to withdraw his plea of ““not guilty,” and to
plead in bar,

On a writ of error the record showed that, on the trial
the jndge discharged the jury after they were swomn, in
consequence of the disappeatance of a witness for the
crown, and the prisoner was remanded. Held, that the .
Jjudge had a discretion to discharge the jury which a court
of ervor could not review ; that the discharge of the jury
without & verdict was not equivalent to an acquittal, and
that the prisoner might be put on tnal again.—Jones v,
R, 3 L. N, 309,

A jury had been sworn on the previous day, to try the

prisoner on an..indictment for murder. In the course of - C

the trial, one of the jurors was discharged beeause he came
from a house where there was small-pox. The case being
resumed before a new jury, the prisoner contended that
having been once put in jeopardy of his life, no new trial
could be had. The court overruled the objection.—R. v.
Considine, 8 L. ¥, 307.

170. Nothing in thia act shall alter, abridge or affect any power
or authority which any court or judge has when this act takes effect,
or any practice or form in regard to trials by jury, Jury process, juries
or jurors, cxeept In cases where such power or authority is expressly

altered by or is inconsistent with the provisions of this act.—32-33
V., ¢ 29, 5. 42,
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A juror may be a witness. He is then sworn wiLho;:{t
leaving the jury box.—2 Ta:ylo'r,. L., par. 1244: See .
v. Rosser, under preceding section. Under thl; ?h:use,
it is probable that the whole of sect. 7 -:.>f the 27-28 V.,
c. 41 (1364), is still in forc: in the Trovinee of QL}\@bgi
(sce Temarks under sect. 160, ante,) except sub-secs. § anc
9 thereof, which are repealed by 49 V., ¢, 4 (D)

VIEW.

171. Whenever it appenra to any ccturt having crim[nai jEn.S-
diction or to any judge thereof, that it will be proper :.\Ini nﬂj,ehr-ali
that the jurors, or some of them, wh? are to .try tPe hf;les :u ;:1:ir
case, should have a view of the place in questl?n, in or elil c; their

. better understanding the evidence tl?at may‘be.gwen upon t e r:::t !
auch issues, whether such place is situate wnh‘m tl.:e county or ml1. el
" counties in which the venue in any such ease is laid, or mthout.su]il
county ot united counties, in aay other _cqunty, such court c:‘r Jl:"‘:&e
may order & rule to be draswn up, cont.e.mmg: Fhe usual terms ,-; . ;
if such court or judge thinks fit, also requiring the person app _-,vm‘,
for the view to deposit in the hands of the sherlﬂ‘c‘:f lh'e counly m["
united countics in which the venne in any such case is laid, 8 su;r;}o
ruoney to be named in the rule, for payment of the expenses of the
view.—29-30 V. (Can.), ¢, 40, 5. 1. :
B 172.— All the duties and obligations now imposed b'y ls.w_on _the
geveral sheriffs and other persons when t.h% place to be \r:_ewed is aitu-
* ale in the county or uniled counties in which the venue in any auc};
"gase 5 laid, shall be imposed upon and s‘ttta.:::h to such sheriffa m;
" . other persons when the place to be v1e“.fed is situate out f.}fthgcour;gr
or uniled counties in which the venue in any such case is laid .—29-
80 V. (Can.), ¢. 48, 5. 2. G Geo. 4, ¢ 50, 5. 23, Imp.

The original statute, 1866, extended only to I‘Ipper
Canada. It was passed to give the power r::f orrllermg a
‘view out of the county in which the venue is Iaid, See

R.v. Whalley, 2 C. & K. 376; R. v. Martin, 14 Coz,
633 ; and R, v. Martin, 12 Cow, 204,
: SWEARING WITNESSES BEFORE GRAND JURY.

.. .173. It shall not be necessary for any person to take an oathin
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open court in order to qualify him to give evidence before any grand
Jury—C. 8. U. C, ¢. 109, 5. 1,

174. The foreman of the grand jury and any member of the
grand jury, who may, for the time being, act on behalfof the fureman
in the examination of witnesses, may administer an oath to every
person who, nnder the circumstances hereinafier enacted, appears
before such grand jury to give evidence in support of any bill, ot
indictment; ani every sucl person may be sworr and examined
upon oath by such grand jury iouching the matters in guestion.—
CSU.C,e 109, 52, 2 and S, part; C 8. L. O, . 105, 5. 2.

175. The name of every witness examined, or intended to be g0
examined, shall be endorsed on the bill of indictment; and the fore-
man of the grand jury, or any member of the grand jury so acting for
him, shall write his initials against the name of each witness sworn
by him and examined touching such bill of indictment, — ¢, &. T7. a,
c. 109, 5. 3,

17G. The name of every witness intended to be examined on any
bill of indictinent shall be submitied to the grand jury by the officer
prosecuting on behalf of the erown, and no others shall be examined,

¥ by or before such grand jury, unless upon the written order of the

presiding judge.—C. 8. U. €, ¢, 109, 5. 4,
£77. Nothing in this act shall affect any fees by law payable to

' any oflicer of any court for swearing witnesses, but such fees shail be
) payable as if the witnessea had been sworn in open court.—(! S, {7,
B (1, c. 109, 5. 5. :

Secs. 173, 174 and 175 are re-enactments of the Tmpe-

 ricl Act 1920 V., .54, Sec. 176 would probably be held
¥ not to apply to private prosecutions, sed quesre?

The omission by the foreman to write his initials against

E the name of each witness sworn and examined would give

to the prisoner the right, before Plea, to ask that the
indictient be sent back to the grand jury with a direction
to the foreman fo so initial the names of the witnesses exam-

b ined. In a case in Illinois, under a similar enactment,
b it was held that the statute requiring the foreman of the
g grand jury to note on the indictment the names of the wit-

nesses upon whose evidence the same is found, is manda-
DDD
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tory, and that a distegard of this requirement would, no
doubt, be sufficient ground to authorize the court, upon a
proper motion, to quash the indictment.—Andrews v. The
People, 117 11l 195,

See Thompson on Juries, 724,

. Under sec. 143 of the Procedure Act, a motion to quash
the indictment upen such a ground must be made before
plez, and upon such a motion the court would send the
indictment back to the grand jury to remedy the defect.
If the grand jury has been discharged, the indictment
it seems, oust be quashed. 1t is the practice, on many
circuits in England, and a very proper one it is, not to
formally discharge the grand jury till the end of the assi-
zes, so that, if necessary, they may be called back, at uny
time, during the term., :

With the grand jury’s consent, the witnesses before them
are ‘examined by the crown prosecutor or clerk of the
crown, or by the private prosecutor or his soliciter. But
the grand jury must be alone during their deliberations.—
1 Chit, 315; 3 Burn, 86 ; churge to grand jury, Drum-
mond, J., 4 R. L, 364. Stephms Cr. Proc. Art. 190,

. Not more than twenty-three grand jurors should be sworn
in.  But any number ftoin twelve to twenty-three consti-
tutes a legal grand jury:. At least twelve of them must
agree to find a true bill, If twelve do not so agree, they
must return “ not found,” or “ not a true- bill,” or * ignora-
anus”; this last forin, however, is not now often used.—
4 Stephms Bl. 375 (10th Edit.); 1 Chif. 322; 2
Burr. 1089 ; 3 Burn, 37; R.v, Marsh, 6 A. & £. 256;

Dickenson’s Quarter Sess. 183 ; Stephen’s Cr. Proc. drl.

186; Low's case, 4 Greenl, Rep, (Maine} 439 ; 3 Whart,
Or. L. pars. 463, 497.
.. Tha court will rot inguire whether the witnesses were

-
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properly sworn befure the grand jury. The grand jury are
at liberty to find a bill upon their own kuowledge wuly,
. v. Russell, C. & M. 247 ; Stephen’s Or. Proc. A,
135,

The court will not receive an affidavit of a grand jorer
-~ as to what passed in the grand jnry roum upon the subject

_of the indictment,—E. v. Marsh, 6 4. & E. 236; nor
allow ona of then to be called as a witness to expluin the
finding.—A. v. Cooke, 8 C. & P. 582,

On the trial of Alexander Gillis for -murder, his counsel
called the foreman of the grand jury which found the bill
k. against him to prove that a witness's evideace before 1he
f' grand jury was different from that given by the witness on
g the trial.  The counsel for the crown objected that a grand
juror could not be allowed to give evidence of what took
& place in the grand jury room : |
. Held, that a grand juror's obligation to keep secret‘. what
k. transpired before the grand jury only applied to what took
k- place among the grand jurors themselves, and did not pre-
§i vent his being called to prove what a witness had said.—
b R. v. Gillis, 6 C. L. T. 203. , ' '
k- On this point, ses Taylor, Ev,, par:863 Also, Stephm,
"Ew, art. 114, where it is said: “It is also .doubtful
.";whet.her a grand juror may give evidence as to what any
?, witness said when examined before the grand jury.”

TRIALL

178. Every persen tried for any indictable offence shall be adinit-

i ted, after the close of the case for the prosecution, tomake full answer .
3 And defence thereto by counsel learned in the law.—32-33 ¥, ¢. 29, 5.

3 £5 pard. o

£ 179, Upon the trial the addresses to the jury shall be regula-
; ;gd ad follows: the counsel for the prosecution, in the event of the
g: defendant or his counsel not announcing, ai the close of the case for
¥ the prosecution, his intention to adduce evidence, -shall be allowed to
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address the jury a second time at the close of such case, for the pur-
pose of summing up the evidenece; avd the accused, or his counsc?,
shail then be allowed to open hig case and algo to sum up the evi-
dence, if any is adduced for the defence; and the right of reply shail
e according to the practice of the courts in England : Provided always,
that the right of reply shall be always allowed to the attorney gen-
eral or soligitor general, or to any Queen’s counsel acting on belialfof
the crown.—32-33 ¥, c. 2% 5 45, part.

The law, as it stood formerly, did not allow a prisoner to
be defended by counsel in any fclony except higl-treason.
On this, Blackstone says (Vol. 1V, 353):

« But it is a settled rule at common law that no counsel

ghall be allowed & prisoner upon his trial upon the general
 issue, in any capital crime, unless some point of law shall

arise proper to be debated. A rule, which (hewever it may
be palliated under cover of that noble deelaration of the
law, when rightly understood, that the judge shall be coun-
sel Tor the prisoner, that is, shall see that the proceedings
dgainst him are legal and strictly regular,) seems to be not
at all of & piece with the rest of the humane treatment of
prisoners by the English law, - For upon what face of reason
can that assistance be denied to save the life of a man,
which yet is allowed him in prosecution for every petty
trespass?” T T : R
* In England, the §-7 William IV, . 114, was the first
statute passed to *enable persous indicted for felony to
make their defence by counsel or attorney,” and the ad-
dresses of counsel to the jury in felonies and misdemean-
ors are now regulated by the 28 V., c. 18, s, 2, as follows
«If any prisoner or prisoners, defendant or defendants,
shall be defended by counsel, but not otherwise, it shall be
the duty of the presiding judge, at the close of the case for
the prosecution, te ask the- counsel for each prisoner or
. defendant so- defended by counsel whether he or they
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intend to adduce evidence, and in the event of none of them
thereupon announcing his intention to adduce evidence, the
counsel for the prosccution shall be allowed to address
the jury asecond time in support of his case, for the purpose
of summing up the evidence against such prisonar or
prisoucrs, or defendant or defendants, and uponevery trial
for felony or misdemsanor, whether the prisoners, or defen-
dants, or any of then:, shall e defended by counsel or nat,
each and every such prisoner or defendant, or his or their
counsel respectively, shall be allowed, if he or they shall
think fit, to open his or their case or cases respectively;
and after the eonclusion of such opening or of all sach
openings, if more than one, such prisoner or prisoners, or
defendant or defendants, or their counsel, shall be entitled
to examine such witnesses as he or they may think fit, and
when all the evidence is concluded, to sum up the evidencs
respectively ; and the right of reply and practice and courso
of proceedings, save as hercby altered, shall be as at pre-

sent.” See R.v. Kain, 15 Coxz, 388.

It will be seen that the only difference between the
Euglish and the Canadian clause is, that in the former, it

-_ . i_-s 0[11)’ when the Prjsgmr 8 dgfmded by G{)umel that_ tha

counsel for the prosecution is allowed to address the jurya

second time, after his evidence is over, when the counsel

for the defence does not declare that he intends to adduce
any evidence, which it is the duty of the presiding judge
to ask him at the close of the case for the prosecution ;

‘whilst in the Canadian clanse this right is given, whether

the defendant be assisted by counsel or nof, and he or his
counsel are required to announce at the close of the case for
the prosecution their intention to adduce evidence or not,
without the clause making it obligatory on the presiding
judge to ask the question, though in practice it is obvious
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intend to adduce evidence, and in the event of none of them
thereupon announcing his intention to adduce evidence, the
counsel for the prosccution shall be allowed to address
the jury asecond time in support of his case, for the purpose
of summing up the evidence against such prisonar or
prisoucrs, or defendant or defendants, and uponevery trial
for felony or misdemsanor, whether the prisoners, or defen-
dants, or any of then:, shall e defended by counsel or nat,
each and every such prisoner or defendant, or his or their
counsel respectively, shall be allowed, if he or they shall
think fit, to open his or their case or cases respectively;
and after the eonclusion of such opening or of all sach
openings, if more than one, such prisoner or prisoners, or
defendant or defendants, or their counsel, shall be entitled
to examine such witnesses as he or they may think fit, and
when all the evidence is concluded, to sum up the evidencs
respectively ; and the right of reply and practice and courso
of proceedings, save as hercby altered, shall be as at pre-

sent.” See R.v. Kain, 15 Coxz, 388.

It will be seen that the only difference between the
Euglish and the Canadian clause is, that in the former, it
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counsel for the prosecution is allowed to address the jurya

second time, after his evidence is over, when the counsel

for the defence does not declare that he intends to adduce
any evidence, which it is the duty of the presiding judge
to ask him at the close of the case for the prosecution ;

‘whilst in the Canadian clanse this right is given, whether

the defendant be assisted by counsel or nof, and he or his
counsel are required to announce at the close of the case for
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without the clause making it obligatory on the presiding
judge to ask the question, though in practice it is obvious
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that the judge will always ascertain the intention of the
defence on that point, beforé allowing the presecutor to
dum up when he desires to do so.

The addresses of counsel, as regulated by this clause
179 of the Procedure Act, are therefore to take place as
follows :—

First case: When no evidence for the defence.

Address of eounse! for the crown, opening the case;
érown’s evidence : defendant or his counsel declures that
they have no evidence to- adduce ; counsel for the erowvn
Sums up; defendant or his connsel addregses jury; reply of
Bonnsel for the crown, but only if attorney or solicit -
Eenam!, of Quneen’s counnsel, asting on hehalf of the crow,

Second case : Where the defence adduces evidence.
© Crown pi'os cutar opens the cuse ; evidence of the erown;
Hefendant or tis émidsel addresses the jury; defendant’s
bvidence ; defendant or hiis connsel sums up ; reply of prose-
Bution in all cases,

[n the first case supposed, the counsel for the prosecu-
fion never in practice exercises both the rights of summing
up and repl,ing ; if the counsel is not the attorney-general
‘or solicitor-general, or a Queen’s counsel acting on helinlf
‘of the crown, he bas to sum up the evidence, after it is
‘bver, as he is not allowed to Teply ; if he is the attorn: v-
Beneral or solieitor-general, or a Queen’s connsel acting on
hehalf of the erown, he, in practice, does not sum up, as he
is entitled to reply, whether the defendant adduces evidence

"or not, though in England this right is very seldom exer-
“gised, where no evidence, or evidence as to character orly
‘is offered ; see post. :

In the second case supposed, in practice the defiuce
fdresses the jury vnly after its evidence is over; two
“ddresses would genemslly have no other result but to
Jengthen the trial, and fatigne court, counsel, and jury,
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Upening of the counsel for the proseculion.—A pris-
oner charged with felony, whether he has been on bail or
not, mnust be at the bar, viz, in the dock during his trial,
and cannot take his trial at any other part of the cowt,
even with the congent of the prosecutor.—ZR. v, St. George,
9 (. & P.485. A merchant wasindicted foran coffence against
the net of parliament prohibiting slave-trading (felony}. His
counsel applied to the court to allow him to sit by him,
not on the ground of his position in society, but because he
was a foreigner, and several of the documents in the case
were in a foreign language, and it would, therefore, be
convenient for his counsel to have him by his side, that he
might consult him during his trial: Held, that the appli-
cation was one which ought not to be granted.—R. v
Zulueta, 1 C. & K. 215; 1 Cox, 20. A similarapplcation
by & captain in the army was also refused in B, v. Douglas,
C. & M. 193. But in misdemeanors, a defendant who is
on bail aud surrenders to take his trial need not stand ab
the bar to be tried.—R. v. Lovett,9 C. & P, 462. A pro- '

%. gecutor conducting his case in’ person, and who is to be

examined as a witness in support of the indictment, has no
right to address the jury as counsel ; R, v, Brice, 2 B. &
A. 606; R. v. Stoddart, Dickinson’s Quurter Sessions,
152; R. v, Gurney, 11 Com, 414, where a note by the
reporter, supported by authorities, says that such is the law,
whether the prosecutor is to be a witness or not,

Sergeant Talfourd, in Dickinson’s Quarter Sessions,
495, on the duties of the counsel for the prosceution, says:
—« When the counsel for the prosecution addresses the
jury in a case of felony, he onght to confine himself to a
simple statement of the facts which he expects to prove;
but in enses where the prisoner has no counsel he should
particularly refrain from stating any part of the facts, the
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proof of which from his own brief appears doubtful, except
with proper qualification ; for he will either produce on the
minds of the jurors an impression which the mere failure
of the evidence may net remove in instances where the
prisoner is unable to comment on it with effect; or may
awaken a feeling against the case for the prosecution,
which in other respects it may not deserve. The court, too,
if watchful, cannot fail, in the summing up, to notice the
discrepancy between the statement and the proof. Dut in
all cases, as well of felony as misdemeanor, where a prisoner
has counsel, not only may the facts on which the prose-
cution rests be stated, but they may be reasoned on, so as
to anticipate any line of defence which may probably be
adopted. Kor as counsel for parties charged with felony
may now address the jury in their defence, as might always
have been done in misdemeanor, the position of parties
charged with either degree of offence is thus assimilated in
cases where they have counsel, and it i3 no longer desirable
for the prosecutor's counsel to abstain from observing
‘generally on the case he opens, in such manner as to
connect its parts in any way he may think advisable to
demonstrate the probability of guilt and the difficulty of an
opposite conclusion. But even here he should refrain from
indulgivg in invective, and frem appealing to the preju-
dices or passions of the jury; for it i neither in good taste
nor right feeling to struggle for a conviction as an advocate
in a civil cause contends for a verdict.”

- On the duties of counsel, in opening the csse for the
prosecution; it is said in Avechbold, 159 :—* In doing so he
ought to state all that it is proposed to prove, as well
declarations of the prisoners as facts, so - that the jury may
see if there be a discrepancy between the opening state.
. ‘ments of counsel and the evidence afterwards adduced in
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supporl of them : per Parke, B., R. v. Hartel, 7 C. & P,
773; R v. Davis, 7 C. & P.783; unless such declarations
should amount to a confesston, where it would be improper
for counsel to open them to the jury; R. v. Swatkins, 4 CL
& P. 548, R.v. Davis, 7 C. & P. 783. The reason for
this rule is that the eircumstances under which the con-
fession was made may render it inadmissible in evidence,
The general effect only of any confession said to have
been made by a prisoner cught, therefore, to be mention-
ed in the opening address of the prosecutor’s counsel,”

Mr. Justice Blackburn, in R. v. Berens, 4 F. & F. 842,
853, said that the position of prosecuting counsel in
a criminal case is not that of an ordinary counsel in
a civil cage, but that he is acting in a quasi judieial,
capacity, and onght to regard himself as part of the court:
that while he was there to conduct his case, he was to do
it at hig discretion, but with a feeling of responsibility, not
as if trying to obtain a verdict, but to assist the judge
in fairly putting the case before the jury, and nothing
more, R . :

In B. v. Puddick, 4 F. & F. 497, per Crompton, J., the
counsel for the prosecution *“are to regard themselves as
ministers of justice, and not.to struggle for a conviction
as in a case at nist prius; nor be betrayed by feelings of
professional rivalry to regard the question at issue as one
of professional superiority, and a confest for skill and
pre-eminence.” :

Summing wp by counsel for the prosecution, where the
defence brings no evidence.—It has already been remarked

‘that in practics, if the counsel for the prosecution has the

right of reply and intends to avail himself of it, it would be
waste of time for him to sum up; but if the counsel has
not the right of reply (as to which see post, under heading
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“reply,” } he will perhaps find it useful to review the evid-
ence as it has been adduced, and give some explanations to
the jury. But it has been held in R. v. Puddick, 4 F, & F.
497, that the counsel for the prosecution ought not, in
summing up the cvidence, to make observations on the
prisoner’s mot calling witnesses, nnless at all events it has
appeared that he might be fuirly expected to be in a position
to do so, and that neither ought counsel to press it upon
the jury, that if they acquit the prisoner they may be con-
sidered to convict the prosecutor or prosecutrix of perjury.
Nor is it the duty of counsel for the prosecution te sum up
_in every case in which the prisouer’s counsel does not call
a¥itnesses. - The statute gives him' the right to do so, but

-~ thar right ought only to be exercised in exceptional cascs,

such as where erronecus statements have been made and
ought to be corrected, or when the evidence differs {rom
the instructions, ' The counnsel for the progecution is to state
bis ease before he calls the witnesses, then, when the evi-
dence has been given, either to say simply, “I say nothing,”
or “I have, already told you what would be the substance
of the evidence, and you see the statement which I made
is correet; ” or in exceptional cases, as if something differ-
ent is proved from what he expected, to address to the jury
‘any suitable explanation which may be required.—R. v.
Berens, 4 F. & F. 842, reporter's mote. R. v. Holchester,
10 Coxz, 226 ; R. v. Webb, 4 F. & F. 862,

The defence—The defendant cannot have the assistance
of counsel in examining and cross-examining witnesses, and
reserve to himself the right of addressing the jury.—£R. v,
White, 3 Camp. 98 ; R. v. Parkins, 1 (. & P. 548. But
see post as to statemnents by him to the jury., But if tho
- defendant conduets his own case, counsel will be allowed to
address the court for him on points of law arising in the
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case.—Idem. Not more than two counsels are entitled to
address the court for a prisoner during the trial upon a
point of law.——R. v. Bernard, 1 F. & F. 240. 'The rule
i3 that if the prisoner’s counsel has addressed the jury, the
prisoner himself will not be allowed to address the juryI
also.—R. v. Boucher, 8 C. & P. 141; R. v. Burrows, 2
M. & Rob. 124; R, v. Rider, 8 C. & P. 531. The coun-
sel for the defendant may commeut on the case for the
prosecution. He may adduce evidence to any extent,
and even introduce new facts, provided he can establish
them by witnesses. He cannet, however, assnme as proved
that which is not proved. Nor will he be allowed to state
anything which he is not in a situation to prove, or to statg
the prisoner’s story as the prisoner himself might have
done~~R. v. Beard, 8 (. & P. 142; R.v. Butcher, 2 M.
&: Rob. 228. o
Bishep says, 1 Cr. Pree. 311: “No lawyer ought to
undertake to be a witness for his client, except When
he testifies under vath, and subjects himself to eross-exantin-

 htion; wnd speaks of what he personally knowd. - Therefore,

the practice, which seems to be tolerated in many courts, of
counsel for defendants protesting in their addresses to the
jury that they beliéve their clients to be innocent, should
be frowned dotwn and put down, and never be permitted to
ghow itself more, If a prisoner is guilty and he commu-
hicates the facts fully to connsel in order to enable ‘the
latter properly to conduct the defence, then, if the coun-
sel is an honest mwan, he cannot say he believes tho pris.
oner innocent; but, if he is a dishonest mian, he will as
soon say this as enything. Thus a premivm is pai@ itor_:
professional lying. Again, if the counsel is a man of
high reputation, a rogne will impose upon him by a i:alge
story, to make him an * innocent agent” in communicade
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ing a falsehood to the jury. Lastly, a decent regard for
the orderly administration of justice requires that only
legal evidence be produced to the jury, and the unsworn
statement of the prisoner's counsel, that he believes Lhe
prisoner innoeent, is not legal evidence. It is the autlion’s
‘cherished hope, that he may live to see the day when no
judge, sitting where the common law prevails, will ever,
in any circumstances, permit such a violation of fuda-
mental law, of true decorum, and of high policy to tuke

place in his presence, as is involved in the practice of which

we are now speaking.”

On the same subject, it is said in 3 Wharton's Cr. L,
8010 : “Nor is it proper fur counsel in any stage of
the case to state their personal conviction of their client’s
innocence. To do 8o is a breach of professional privilege,
well deserving the rebuke of the court. The defendant is
to be tried simply by the legal evidence adduced in the
case; and to intrude on the jury statements mnot legal
evidence is an interferenee with public justice of sucha
character that, if persisted in, it beeomes. the duty of the
coutt, in all cases where this can be done constitutienally,
to discharge the jury and continue the case. That which
would be considered a high misdemeanor.in third parties
" cannot be permitted to counsel, And where the extreme
remedy of discharging the jury is not resorted to, any
undue or irregular comment by counsel may be ecither
stopped at the time by the court, or the mischief correeted
by the judge when charging the jury.”

Summing up by the defence.—The counsel for the pris-
oner or the prisoner himself is now entitled by see. 179
‘of the Procedure Act, at the close of the examination of his
witnesses, to sum up the evidence.—R. v, Wainwright,
13 Cox, 171. In practice, it is the only time when the

PROCEDURE ACT. 845

counsel for the prisousr addresses the jury, and what has
just been said on the defence generally applics to the
address to the jury,whether made before or after the exam
ination of witnesses,

A person en his trial defended by counsel is not entitled
to have his explanation of the ease to the jury made throngh
the mouth of his counsel, but may, at the conclosion of his
counsel’s address, himself address the jury and make such
statements subject to this, that what he says will be treated
as additional facts laid before the court, aud cntitling the
prosecution to the reply.—R. v. Skimmin, 15 Coz, 122,
See reporter’s note,

In R. v. Weston, 14 Coz, 346, the prisoner’s counsel
was allowed to make a statement on behalf of his client,

Per Stephen J.—A prisoner may make a statement to
the jury, provided he does so before his counsel’s address
tothe jury.—R, v. Masters, 50 J, P. 104,

A prisoner on his trial defended by counsel may, at
the conclusion of his counsel’s address, make a statement
of facts to the jury, but the prosecution will be entitled to
reply.—-The Queen v. Rogers, 2 B, C, L, R. 119,

In R. v. Taylor, 156 Cox, 265, the prisoners were allowed
to address the jury after their counsel. See R, v. Mzl
house, 15 Cox, 622, where the judge said that could be
allowed only where the prisoner called no witnesses.

The Reply—If the defendant brings no evidence, the
counsel for the prosecution is not allowed to reply, except
if he be, according to sec. 179 of the Procedure Act, the attor-
ney geveral or solicitor general, or a Queen’s eounsel acting
on behalf of the crown. And in the interpretation of this
clause, these words * acting on behalf of the crown™ must
bo tead as applying to the attormey-general or solicitor-
general, ag well &s to a Queen’s counsel, go that, if not-act-
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ing on behalf of the crown in a case, the attorney general
or solicitor general would vot be antitled to & ruply, if vo
evideues is adduced by the defence. —3 Russ. 354, nute,

On this privilege to reply, in cases instituted by the
crown, it is said in I Faylor, Ev, par. 32 “ But us
this is-a privilege, or rather a prerogative which stands
opposed to the ordinary practice of the courts, the true
friend of justice will do well to watch with jeulousy the
parties who are entitled to exercise it.  Mr. Horne, so long
back as the year 1777, very properly vbserved that the
attorney-general would be. grievously emwbarrassed to pro-
duee asingle argnment of reason or justice on behalf of his
claim, and, as the rule which precludes the counsel for the
prosecutivn from addressing the jury in reply, when the

-defendant has. called no witnesses, has, been very long
thought to afford the best security sgainst unfairness in
ordinary trials, this fact raises a natural suspicion that a
contrary rule may have been adopted, and may still be
followed in State prosecutions, for a different and less legi-
timate purpose. .. It igto be hoped that ere:long this ques-
tion will receive the comsideration which its importance
demands, and that the Legislature, by an enlightened inter-
ference, will introduge one uuiform practice in the trial of
;political and ordinary offenders.”

If the defendant gives any evidence, whether written or
parol, the counsel for.the prosecutiun has a right to reply.
If witnesses are called merely to give evidence to char-
acter, the counsel for the prosccution is strictly entitled to
reply, thongh in England, in such cases, the practice is not
1o reply. .

In R. v. Bignold, 4 D. & R. 70, Lord Tenderden re-
_vived an important rule, originally promeulgated by Lord
Kenyon, and by which a reply is allowed to the counsel
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for the prosecution, if the counsel for the defendant, in hig
address to the jury, states any fact or any doenment which
is not already in evidence, althongh he afterwards declines
to prove the fact or put it in writing.—5 Burn, 357
See B. v. Trevelli, 15 Cox, 289 ; R. v. Stephens, 11 Cou,
669; K. v. Burns, 16 Cox, 195,

Evidence in reply.—Whenever the defendant gives evi-
dence to prove new matter by way of defence, which the
crown could not foresee, the counsel for the prosecution ig
entitled to give evidence in reply to contradiet it, but then
he does not address the jury in reply before going into that.
evidence. The general ruole is that the evidence in reply
must hear direetly or indirectly upon the subject-matter of
the defence, and ought not to consist of new matier nneon-
nected with the defence, and not tending to controvert or
dispute it. This is the general rule, made for the purpose
of preventing confusion, embarrassment and waste of time;
but it rests entirely in the discretion of .the judge wlhether
it ought to'be strictly enforced or remitted, as he may think
best for the. disecovery of truth and the administration

¥ of justice—2 Phillips Ev. 408; R.v. Briggs, 2 M. &

Rob. 199; R. v. Frost, 9 C. & P. 159. Where the counsel
for the erown has, per incuriam, omitted to putina piece
of evidance before commencing his reply, and the cvurse of
justice might be interfered with if .the evidence were not -
given, the court may permit the evidence to be given—A.
v. White, 2 Coz, 192, If evidence of his good character
is given on behalf of a prisoner, eviderce of his bad char-
acter may be given in reply: R. v, Rowton, L & C. 520,
overruling . v. Buri, 5 Cox, 284,

Defendant’s reply on evidence. adduced in answer to
his own.-~ When .evidence is adduced for the prosecution
in reply to the defendant’s proof, the defendant’s counsel
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has a right to address the jury on it, confining himseli? to
its bearings and relations, before the general replz‘m-g
address of the prosecution.— Dickinson’s Quart. Sess. ::Ga.

Witnesses may be reealled—R. v. Lamere, 8 L. C. :f.
380; R.v.Jennings, 20 L. C. J. 291. 2 Tuylor, Lv.
132}1-“1.98 by the judge to the jury.—It %s the d.uty of the
president of the court, the case on both sides being closed,
to sum up the evidence. His address ought to be free from
all techuical phraseology, the substance ?f the charge
plainly stated, the attention of t-he. jury dlrec{?ed to the
precise issue to be tried, and the evidence applied to that
jssue. It may be necessary, in sowme cases, o rlead ove‘r
the whole evidence, and, when requested by the jury, this
will, of course, be done; but in general, i is' better merely
to state its substance,—5 Burn, 357; 1 Chit, 632. -

In 12 Cox, 549, the editors Teported a case from the
United States, preceding it with the following remar‘ks:
« Although an American case, the principles of ‘the erim-
. inal law being the same as in England, and the like duties
and powers of the judge being recognize.d, a carcfully pre-

pared judgment on an important question that may arise
here at some time has been deemed worthy of a place for
‘any future reference.”

ﬂﬂ}i‘he cage is Commonwealth v. Magee, Philadelphia,
December, 1873, decided by Pierce, J., who held tlhat a
judge may, where the evidence is clear and uncontradicted,
and the character of the witnesses unimpeached a.r?d un-
shaken, tell the jury in a criminal case that itis their duty

viet.

tof;z: the same reason which induced the editors of Cox’s
*Reports to insert this case in their columns, the full report
‘thereof is given here,
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“This was a motion for a new trial and in arrest of
judgment on the ground of misdirection in the charge to
the jury.

“Pierce, J., in his judgment, said: The evidence against
the defeudant was clear aud exyplicit by two witnesses, who
testified to having bought aud drank Hyuors at the defon-
dant’s place within this year, The defendant offered no
testimony. -

“There was nothing in the manner or matter of the wit-
nesses to call in question their veracity, or in the slightest
degree to impugn their evidence ; the counsel for the defence
did not in any manner question the truth of their evidence,
but confined his address to the jury to an attack upon the
law and the motives of the prosecutors. Were the jury,
under these circumstances, at liberty to disregard their
caths and acquit the defendant? * They had been solemaly
sworn to try the case according to the evidence, and a
§. regard to their eaths would lead them but to one conclu-
& sion, the guilt of the defendant. The counsel for the Com-
g -monwealth states the charge to have been: ‘The judge
¢ declared that he had no hesitation in saying, that, under
the evidence, it was the duty of the jury to render a ver-
§. dict of guilty under the bill of indictment.” But no mattes
" which form of expression was used, it was the evidence to
k. which I had Jjust called their aftention that indieated their
duty, and in view of which the remark was made. I per-
B ceive 1o error in this, It was not a direction to the jury
g to convict the defendant. Tt wag simply pointing them
o their duty. Jurors are bound to observe their oaths of
i oflice, whether it will work a conviction or aciquittal of a
- defendant, and they are not at liberty to disregard uncon-
f tradicted and unquestioned testimony ab their mere will
and pleasure. Where, however, the testimony is contra-

- EEE
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dicted by testimony on the other side, or a withess is
impeached in his general character, or by the improbability
of his story, or his demeanor, it would be an ungues-
tionable error in a judge to assume that the facts testificd
to by him bad been proved.

In 3 Whartow's Cr. L., par, 3280, it is said: * Can a
judge direct a jury peremptorily to acquit or conviet if, in
his opinion, this is required by the evidence 7 Unless
there is a statutory provision to the contrary, thisis within
the province of the court, supposiog that there is no dis-
puted fact on which it is essential for the jury to pass.”
See, also, 1 Wharton Cr. L, par. 82a.

See Mr, Justice Ramsay’s charge to the jury in Z. v.
Dougall, 18 L. C. J. 90. '

In R. v. Wadge (July 27th, 1878), for murder,
Denman, J., remarked that « he had to take exceplion to
the request made to the jury by the counsel for the
defence, that, *if they had any doubt about the case, they
should give the prisoner the benefit of it.” That was an
expression frequently employed by counsel in defending
prisoners, Lut it was a fallacious and an artful one, and
jutended to deceive juries. The jury had no right to
grant any benefit or boon to any ons, but only to be just
and do their duty.” :

In R. v. Glass (Montreal, Q. B., March, 1877), the
counsel for the defence after the judge’s charge asked him
to instruct the jury with regard to any doubt they
might have in the case. Ramsay, J., angwered, “ No, I

*shall not, when there is no doubt.”

When the judge has summed up the evidence he leaves
it to the jury to consider of their verdict. If they cannor
agres by consulting in their bex they withdraw to a con-
venient place, appointed for the purpose, an officer being
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sworn to keep them, as follows : * You shall well and truly
keep this jury without meat, drink, or fire, candle light
excepted ; you shall not suffer any person to speak to
them, neither shall you speak to them yoursell, unless it
be to ask them if they are agreed on their verdict, So
kelp you God.”—1 Chit. 632; 5 Burn, 357,

But this formality need not appear on the face of the
record. The precautions taken for the safe keeping of the
jury are mnoted by the clerk in the register, bnt
they form no pact of what is technically known as the
record.  Consequently the regularity or sufficiency of this
part of the procecdings cannot be questioned upon a writ
of crror.—Duval dit Barbinas v. R, 14 L. C. R.52,

In R, v. Winsor, 10 Coz, 276, Chief Justice Coskburn
said that there was no authority for allowing refreshments
to the jury after they have retired to deliberate npon their
verdict, and that he doubted exceedingly whether a judge
would be justiied i putting the rule aside by a simple
act of his discretionary authori y in ordering them refresh-
ments during their deliberation. ' :

In England a statute has been passed altering the
common law rule on the subject, 33-34 V, c. 77, but
in Canpada, the law is yet as above stated in B v,
Winsor, except in'New Brunswick, where it is provided

¥ by sec. 3 of 21 V., c. 22, that « when the judge deems it

necessary that the jury shall be confined to the precincts of
the court house during the progress or until the completion
of any long trial for a criminal offence, the sheriff shall
provide them necessary refreshment, the expense of whieh

shall be paid by the county treasury out of the funds of
g the county, on the order of the presiding judge.”

The jury coming back tu the bux, the prisoner is brought

to the bar. The clerk then calis the jurors over by their
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names, and asks them whether they agree on their verdict ;
if they reply in the affirmative, he then demands who
shall say for them, to which they answer, their foreman.
Ie then addresses them as follows: © Gentlemen, are yor
agreed on your verdict; how say you, is the piisoner at
the bar (or maming him if the trial is for a wetsde-
meanor, and the defendant bailed) guilty of the felony
(or as the case may be) whereof he stands indicted, or not
guilty 77 If the foreman says guilty, the clerk of the court
addresses them as follows: “Ilearken to your verdict as
the court recordeth it: you say that the prisoner ab the

bar (or as the case may be) is guilty (or “not guilty,” if

swch is the verdict received) of the felony (or as the case
may be) whereof he stands indicted ; that is your verdict,
and so you say all,” The verdiet is then recorded.  The
assent of all the jury to the verdict pronounced by their
foreman in their presence is to be conclusively inferred.
But the court may, before recording the verdict, either
proprio motu, or, on demand of either parfy, poll the
jury, that is to say, demand of each of them successively
if they concur in the verdict given by their foreman.—2
Hale, 299 ; Bacon’s Abr, Verb. juvies, p. 768 ; 1 Bichop,
Cr. Proc. 1003,

The mere entry, by the clerk, of the verdict, does not
necessarily constitute a final recording of it. If it appear
promptly, say after three or four minutes, that it is not
recorded according to the intention of the jury, it may be
vacated and set right.—R. v, Parkin, 1 Boo. C. C. 45;
even if the prisoner has been discharged from the dock,
he will be immediately brought back, on the jury which
. had not left the box saying that “ not guilty ™ has ben
entered by mistake, and that “guilty ” is their verdict.—
R, v. Vodden, Dears, 229,
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A judge is not bound to receive the first verdiet which
the jury gives, but may send them to reconsider it. Pol.
loek, €, 13, said, in 2. v. fvfeam, L. & € 213 “A judge
has a right, and in some cases it is his bounden duty,
whether in a ¢ivil or a eriminal cause, to tell the jury to
reeonsider their verdiet.  He s not bonnd to receive their
verdict unless they insist upon lis doing so; and where
they reconsider their verdict, and alter it, the second, and
not the first, is rteally the verdict of the jury.” See R, v.
Smith, 1 Russ. T49; Archbold, 166 ; Bacon’s Abr, Verd,
“verdict ;” 5 Burn, 358; 1 Chit. 647.

A recommendation to merey by the jury is not part of
their verdict.—ZI. v. Trebilcock, Dears. & B, 453; R. v,
Orawshaw, Bell, ¢, C. 303.

The saying that “a judge is bound to be counsel for the
prisoner "’ is erroneous,—Per Wills, J., in R, v. Gibson, 16
Coz, 181.

180. Every person under trial shall be entitled, at the time of his
trial, to inspect, without fee or reward, all depositions, or copies

thereof, laken against him, and returned into the court before which
. such trial is had.—32-33 V., ¢. 29, 5. 46. :

This is the 6-7 Will. IV., c. (14, sec, 4 of the Impemal-
Statutes,
See the two next sections, and see. 74, ante,

181. Tvery person indicted for any crime or offence shall, before

being arraigned on the indictment, be entitled to a copy thereof, on

paying the clerk ten cents per folio for the same, if the court iz of
opinion that the same ¢an be made without delay to the trial, but
not otherwise.—32-33 7, ¢. 29, = 47. :

By uvsage, in Canada, one hundred words form a folio,
At common law, the prizoner was not entitled to a

copy of the indictment in cases of treason or felony,—1
. Chit. 403,

X 1820 Every person indicted shall be entitled to a copy of the
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depositions returned into court on payment of ten cents per folio for
the same, provided, if the same are not demanded before the cpening
of the assizes, term, sittings or Fessions, the court iz of opinion that
the same ean be made withont delay to the trial, but not otherwize;
but the court may, if it sees fit, pastpone the trial on account of such
copy of the depositions not having Leen previansly had by the person
charged.—32-33V, e. 28, 2. 45; 1112V, e. 42, 5, 27, Lap.

See sec. 74, anfe.
VERDICT oF ATTEMPT, ETC.

183. If, on the trial of any person charged with any felony or
misdemeanor, it appears to the jury, upon the evidence, that the
defendant did not complete the offence charged, but that he was
guilty only of an attempt to commit the same, such person shall not,

* by reason thereof, be entitled to be acquitted, but the jury shall be at
liberty to return as their verdict that the defendant is not guilty of the
felony or misdemeanor eharged, but is guilty of an attempt to commit
the same; and theretpon such perzon shall be liable to be puwished
in the same manner as if e bad been couvicted npon an indictment
for attempting to commit the particular felony or misdemennor
charged in the indictment; and no person tried ag lastly mentioned
shall be iiable to be afterwards prosecuted for committing or attempt-
ing to commit the felony or misdemeancr for which he was 50 tried.
—32-33 V., ¢. 29, 5. 45,

This clause is taken from sec. 9 of 14-15 V,, c. 100,
of the English statutes, upon which Greaves has the
following remarks :

“As the law existed before the passing of this act
(except in the case of the trial for murder of a child, and
the offsnces falling within the 1 V., ¢. 85, s, 11,) (sec. 191
post), there was no power upon the trirl of an indictment
for any felony to find a verdiet against a prisoner for
anything less than a felony, or upon the trial of an indict-
went for a misdemeanor to find a verdict for an attempt to

- commit such misdemeanor.—(See R. v. Catherall, 13 Coz,
109; R, v. Woodhall, 12 Coz, 240; R. v, Bird, 2 Den.
94; 1 Chit. 251, 639). At the same time the general
principle of the common law was, that upon a charge of

&
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felony or misdemeanor composed of several ingredients, the
jury might convict of so much of the charge as constituted
& felony or misdemeanor.—ZR. v. Hollingbury, 4 B. & C.
329. The reason why, upon an indictment for felony, the
jury ecould not conviet of a misdemeanor, was said to be
that theveby the defendant would be deprived of many
advuntages ; for if he was indicted for the misdemeanor he
might have counsel, & copy of his indietment, and a spe-
cial jury.—R. v. Westbeer, 2 Str. 1133 ; 1 Leach, 12. The
prisoner is now entitled, in cases of felony, to counsel, and
to a copy of the depositions, and though not entitled to a
copy of the indictment, yet as a matter of courtesy his
counsel i3 always permitted to inspect it. With rogard to
a special jury, in the great majority of cases a prisoner
would not desire it, and it ean ik no ease be obtained uoless
the indictment has been removed by cerfiorari. Very
little ground, therefore, remained for objecting to the jucy
being empowered to find a verdiet of guilty of an attempt
o commit'a felony upon an indictment for such felouy,

8- and the prisoner obviously gains one advantage by it, as

where he is charged with a felony, he may peremptorily
challenge jurymen, which he could not do if indicted for
a misdemeanor. No prejudice, therefore, being likely to
arise to the prisoner, and considerable benefit in the admin-.
istration of criminal justice being anticipated by the
change, the jury are now empowered, upon the trial of any
indictment for a felony to convict of an attempt to commit
that particular felony, and upon the trial of any indictinent
for a misdemeanor to convict of an attempt to commit
that particular misdemeanor,” :
In R. v. McPherson, Dewrs, & B. 197, the prisoner was
indicted for breaking and entering a dwelling house, and
stealing therein certain goods specified in the indictment,
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the property of the prosecutor. At the time of the break-
ing and entering the goods specified were not in the
house, but there were other goods there the property of the
prosecutor, The jury acquitted the prisoner of the felony
charged, but found him guilty of breakingand entering the
dwelling-house of the prosecutor, and altempting to steal
kis goods therein : ITeld, by the court of criminal appeal,
ihat the conviction was wrong, as there was no atempt to
commit the “ felony charged ” within the meaning of the
aforesaid section.

Cockburn, €. J., said : *“ The effect of the statute is, that
if you charge a man with stealing certain specified goods,
he may be convicted of an attempt to commit *the felony.
or misdemeanor charged,’ but can you convict him of steal-
ing other goods than those specified #  If you indict a man
for stealing your watch, you cannot convict him ofattemp-
ting to steal your umbrella. I am of opinion that this
conviction cannot be susfained. The prisoner was indicted
for breaking aud entering the dwelling-house of the prose-
cutor, and stealing therein certzin specified chattels. The
juwry found specially that, although he broke and entered
the house with the intention of stealing the goods of the
prosecutor, befere he did so, somebody else had taken away
the chattels specified in the indictment ; now, by the recent
statute it is provided, that where the proof falls short of
the principal offence charged, the party may be convieted
of an attempt to commit the same. The word attempt
clearly conveys with it the idea, that if the attempt had
succeeded, the offence charged would have been committed,
and therefore the prisoner might have been convicted if the
things mentioned in the indictment or any of them had
been there; but attempting to commit a felony is clearly
distinguis_hab]g from intending to commit it. An aftempt
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must be to do that which, if suceessful, wounld amount to
the felony charged ; but here the attempt never could have
succeeded, as the things which the indictment charges the
prisoner with stealing had been already removed, stolen
by somebody clse. The jury have found him guilty of
attempting to steal the goods of the proscentor, but not
the goods specified in the indictment.”

An attempt to commit a felony ean only be made out
where, if no interruption had taken place, the felony itself
could have been committed. The prisoner was indicted
for attempting to commit a felony by putting his hand into
A’s pocket, with intent to steal the property in the said
pocket then being. The evidence was that he was seen to
put his hand into a woman’s pocket; but there was no
proof that there was anything in the pocket: Ileld, that
on the asswnption that there was nothing in the pocket, the
prisoner could not be convicted of the attempt charged;
R.v. Collins, L. & C. 471 ; though he was guilty of an
assault with intent to commit a felony.—Stephen’s Or. L.,
. 39, note. (4th Edit.)

Greaves says, referring to these cases: “ There can be no
doubt that this and the preceding decision were yight upon
the grounds that the indictment in the former alleged the
goods to be in the house, which was disproved, and in the
latter ‘to be in the pocket, which was not proved.”—
Attempts to commit crimes, by Greaves, Cox & Saunders
Cons. Acts, cix.

- But the case of B. v, Goodhall, 1 Den. 187, where it was
held that on an indictment for nsing an instrument with
intent to procure the miscarriage of a woman, the fact of
the woman not being pregnant is immaterial, Greaves
admits, is a direct authority that a man msay be convicted
of an intent to do that which it was impossible to do.—
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Idem, cxi. And if a person administers any quantity of
poison, however small, however impossible that it could
have caused death, yet if it were done with the intent fo
murder, the offence of administering poison with intent to
murder is complete: R. v. Cluderay 1 Den. 514; 1
Russ. 901, note by Greaves.  And this vests on a dis-
tinction between an intent and an aftempt to commit a
crime ; it seems that o man may be cunvicted of doing an
act with infent to commit a crime, although it be impos-
sible to commit such crime, but that a man cannot be
convicted of an attempt to commit a crime unless the
attempt might have succeeded.—Greaves, * ditempis,”
Cox: & Saunders’ Cons, Acts, exii,

It was held in R. v. Johnson, L, & €. 489, that an
indictment for an attempt to commit lavceny, which charges
the prisoner with attempting to steal the goods and chattels
of A., withont further specifying the goods intended to be
stolen is sufficiently certain. And in R. v. Collins, L. &
(. 471, above referred to, the indiciment charged the defen-
dant with attempting to steal “the property of the said
woman in the said gown pocket then being,” without further
specifying the goods attempted to be stolen.

In R. v. Cheeseman, L. & C. 140, Blackburn, J., said:
“If the actual transaction has commenced, which would
have ended in the crime if not interrupted, there is clearly
an attempt to commit the crime.”

In R. v. Rosbuck, Dears, & B, 24, the prisoner wag
indicted for obtaining money by false pretences, It
appeaved that the prisoner offered a chain in pledge to a
pawnbroker, falsely and fraudulently stating that it was
a gilver chain, whereas in fact it was not silver, but was
made of a composition wortlt about a farthing an ounce.
The pawnbroker tested the chain, and finding that it with-
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stood the test, he, relying on his own examination and
test of the chain, and not placing any reliance upon the
prisoner’s statement, lent the prisoncr ten shillings, the
sum he asked, and took the chain as a pledge; the jury
found the prisoner guilty of the attempt to comunit the
misdemeanor charged against him. Held, that the con-
viction was right. :

Tt is said in 2 Russ, 539, on this right given to con-
viet the defendant of the attempt to cormumit the offence
charged : “ There are some offences which may be attempt-
ed to be committed, whilst there are others which cannot
be so attempted. It is obvious that where an offence con-
sists in an act that is done, there may be an attempt to do
that act which will be an attempt to commit that offence.
But where an offence consists in an omission to do a thing,

ot in such a state of things as may exist without anything

being donme, it should seem that there can be no attempt
to commit such offence. Thus if an offence consists in
omitting or neglecting to turn the points of a railway, it

¥ may well be doubted whether there could be an attempt to

commit that offence. And a very nice question might
perhaps be raised on an indictment on the $-10 Will. IIL.,
¢. 41, s, 2, for kaving possession of marked stores, where
the evidence failed to prove that the stores actually came
into the prisoner’s possession though an attempt to get them
into his possession, as in R. v. Cohen, 8 Com, 41, and
knowledge of their being marked, might be proved ; for in
order to constitute the offence of having possession of
anything, it iz nob mecessary to prove any ach done,
and, therefore, it would be open to contend that there
could not be an attempt to commit such an offence.”

Tt is to be observed, however, that the 50-51 V., c. 45 _
s. 6, of our statutes corresponding to the 9-10 W, I1L, e. -11,
s. 2, (Imp.), has the words “receives, possesses;” and on
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a count charging the reeciving of stores, there seems mno
reason to doubt that there might be a conviction of an
attempt to receive; for receiving clearly includes an act
done. Thus in R, v. Wiley, 2 Den. 37, where a pris-
oner went into a conch office and endeavoured to get
possession of stolen fowls which had come by a coach,
there scerns no reason why she might not bave been
convicted of an attempt to receive the fowls,

Can there be an attempt to commit an assault? Greaves
says: “In principle there seems no satisfactory ground
for doubting that there may be such an attempt.  Although
an assault may be an attempt to Inflict a battery on
-ancther, as where A. strikes at B. but misses him, yet it
may not amount to such an attempt, as where A. holds up
his hand in a threatening attitude at B., within reach of
him, or points & gun at him without more. Is not the
true view this—that every offence must have its begin-
ning and eompletion, and is not whatever is done which
falls short of the completion an -attempt, provided it be
_sufficiently proximate to the intended offence ? Pointing a
loaded gun is an assault. Is nob raising the gun in order

to point it an attcmpt to assault ¢

In R. v. Ryland, 11 Coz, 101, it was held that under
an indictment for unlawfully assaulting and having carnal
knowledge of a girl between ten and twelve years of age,
. the prisoner may be convicted of the attempt to eoinmit
that offence, though the child was not unwilling that the
attempt should be made.

In B. v. Hapgood, 11 Coz, 471, H. was indicted for
rape, and W. for aiding and abetting. Both were acquit-
ed of felony, but IL.- was found guilty of attempting to
commit the rape, and W. of aiding H, in the attemnpt,
The conviction was affirmed both as to W, and H. See
‘R.~. Bain, L. & C. 129, and note a thereto.
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It was held in B. v. Connell, 6 Cox, 178, that upon a
trinl for felovy the jury under the above clause can
ouly convict of an attempt which is 2 misdemeanor, and
not of an attempt which is made felony by slatute,
Thus, on an indictinent for murder with poison, the pris-
oner cannot be convicted of feluniously administering
poizon to the deceased with intent to murder him, DBut i$
is doubtful if, in Canada, this rling would be followed in
view of the enactment contained in section 185, post.

The attempt to commit a felony or a misdemeanor is,
at common law, a misdemeanor, punishable by fine or
imprisonment, or both. See post, s. 31', e, 181.

But many cases of attempts to commit indictable
offences must fall under 8. 54, ¢. 162, p. 184, ante, whick
provides for the punishment of the common law misde-
meanor of any one who assaults any person with intent to
commit any indictable offence,

An assault with intent to commit a crime is an attempt
to commit that erime ; though see reporter’s note in B, v.

- Dungey, 4 F. & F. 99,

An attempt to commit a crime i3 an intent to comif
such crime by some overt act, and in cases of rape, ete.,
necessarily includes an assault.—Stephen's Cr. L, art., 49,

Upon an indictment for rape or for assaulting and having
carpal knowledge of a girl between ten and twelve years
of age, the prisoner may be convicted of the attempt.—R,
v. iyland, 11 Coz, 101.  Also, R. v. Hapgood, ubi supra ;
R. v. Mayers, 12 Cox, 311; R. v. Barrait, 12 Cox, 498 ;
R.v. Dungey, 4 F. & F,, 99,

The prisoner wrote a letter fo a boy of fourteen, inciting
him to commit an unnatural offence: Held, that this was

:°  an attempt to incite to commit a crime, and a misdemeanor.

An attempt to commit a misdemeanor is 2 misdemeanor.
To incite, solicit or do any act with intent to induce
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another person to commit a felony is a misdemeanor.— .
v. Ransford, 13 Cox, 9, Bee R, v. Gregory, 10 Cox, 459,
and 1 Burn, 342,

184, If, upon the trial of any person for any misdemeanor, it
appeara that the facts given in evidence, while they include such
misdemetnor, amonnt in faw o a felony, such person shall wot, by
rea-on thereeof, be entitled to Le acguetted of 2uch mislemeanor, unless
the court hefore which such trial is leud thinks fit, in its diseretion,
to discharge the Jury from giving any verdict upon such trind, and to
direct such person o be indieted for felony,—in which case snch
person may be dealt with in all reapeets as if he bad not been put
upon his Lriad for such misdemeanor ; and the perzon tried for such
misdemennor, if convicted, shall not be liable t» be afterwards prose-
cutedl for felony on the same facte,—32-33 ¥, e. 29, 5. 50.

The above clause is taken from the 14-15 'V, e 100,
g, 12 of the Imperial Aets. The words indtalics are not in
the Euglish Act, but the clause has always been inter-
preted, in England, as if these words were actually in it,

Greaves says on this clanse; “This section was intro-
duced to put 2n cnd to all questions as to whether on an
indictment for a misdemeanor, in case npon the evidenee it
appeared that a felony had been committed, the defendant
was entitled to be acquitted, on the yround that the misde-
meanor merged in the felony.—R. v. Neale, L €. & K. 591 ;
1 Den. 36; R. v. Button, 11 Q. B. 929, The discretionary
power to discharge the jury is given in order to prevent
indictinents being collusively or improperly preferved for
misdemzanots where they ought to be preferred for
felonies, and also to meet those cuses where the felouy is
liable to g0 much more severe a punishment than the
misdemeanor, that it is fitting that the prisoner should Le
tried and punished for the felony. For instance, if on an
indictment for attempting to commit a rape, it clearty
appeared that the erime of rape was committed, it would
be right to discharge the jury.”

Formerly,. where upon a indictment for an assauls with
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intent to commit 2 rape, a rape was actvally proved, an
acquittal would have been directed, on the ground that the
misdemeaner was merged in the felony:—R. v, Harm-
wood, 1 Fast, P. C. 430 ; R. v. Nicholls, 2 Cox, 182 ; thongh
in R.v. Neale, 1 Den. 36, cited, ante, by Greaves, it was
held before this enactment that where a prisoner was in-
dieted fur carnally knowing a girl between ten and twelve
years of age, and it was proved that he had committed
artape upon her, he was not thereby entitled to b acquitte_d.
The above section removes all doubt on the matter, but it
must not be lost sight of, that by its express terms the
facts proved, though amounting in law to a felony, must
also, include the misdemeanor charged. For instance,
if upon an indictment for having carnal knowledge of
a girl above the age of len years and under the age of
twelve years, it appears that in faet the girl was uuder the
age of ten years, this section does not apply, and the pris-
oner must be acquitted ; the offence charged against him
is not proved ; quite another and totally different oflcnee
is proved, and this offence as proved does not include the
misdemeanor charged.—R. v. Skott, 3 C. & K. 2086, isa
ruling to this effect, in England, though there the words
“while they include such misdemeanor” are not in the
corresponding clause, '

But the clause fully applies where, upon an indictment
for fulse pretences, the facts prove that the false pretunces
have been affected by a forgery ; in such a case, though a
forgery be proved, the prisoner 1nay nevertheless be con-
victed of the misdemeanor charged, if such is also proved.

183, No person shall be tried or prosecuted for an attenpt to com.
mit any felony or misdemeanor, who has heen previcusly tried for
committing the same offence.—32-33 V., ¢ 29, .52,

There is no principle so well established in the English
criminal law, and in fact, in every system of jurispradence,
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that “no man is to be brought into jeopardy of Lis life
more than once for the same offence : 7 4 Blackstone, 335 ;
or as expressed by Lord Campbell, in R. v, Bird, 2 Den,
216, in other terms : “No oue onght to be twice tried for
the same cause,” a tule, in the civil law, contained in
the wards, * anemo bis vesart debet pro eadem cousd,”

Tt was laid down by Ms. Justice Baller, in R. v. Van-
dercomb, 2 Leach, 708, and has never been since doubted,
that the true eriterion to ascertain whether an indietment
“puts any one twice in jeopardy for the same offence,” i3
whether thie facts charged in the second indictment wounld
have been sufficient to support a conviction upon the first
indictment ; and by the words a conviction upon the first
indictment, is not meant ouly @ conviction of the crime
expressly charged in the first indictment but any convic-
tion allowed by law upon the first indictment.

The above clause s not in the Imperial Acts, The last
part of sec, 183, anfe, seems to cover it, and if R, v,
Connell, 6 Cox, 178, ubi supra, nnder sec. 184, is to be
followed, this clause 183 should be repealed.

1806. I the facts or inatters alleged in an indictment for any felony
under the ¢ Adct respecting Treason and other Offences against the
Queen’s authorily,’” amount in law to treason, such indictment shall
not, by reason thereof, be deemed void, erroneous or defective ; and
if the facts or matters proved on the trial of any person indicled for
felony under the said Act amownit in law Lo treason, such person shall
not, by reazon thereof, be entitled to be aequitted of such felony; but
no person tried for such felony shall be liable to be afterwanls prose-

cuted for treason upon the same faeta.—31 ¥.,e. 69, 4. 8. 1112V,
e 12,5 T,Imp.

See e. 146, p. 30, ante.

187. The Jury empanelled to try any person for {reason or felony
shall not be charged to inguire coneerning his lands, tenerents or
goods, nor whether Le fled for such treason or felony.—32-33 ¥V, ¢
29, 5. 53.
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This is the 7-8 Geo, IV., c. 28, . 5 of the Tmperial
Statutes.

By the old English law, flight by any one accused of a
erime was an offence, and in treason and felony, if the jury
found that the prisoncr “had fled for it,” this finding
carried the forfeiture of his goods and chattels, whether
feund guilty or acquitted of the crime charged. TLong
before being specially abolished by Pavliament, the ques-
tion “ did he fly for it ” had become a mere form of no
consequence, as the jury always found against the flight, —
4 Blackstone, 387; 1 Chit. 731,

188. If any peraon tried for the murder of any child is acquitted
thereof, the Jury by whose verdict such person is acquitted may find,
in case it 50 appeats in evidence, that the child had recently been
born, and that soch person did, by some secret disposition of such
child or of the dead body of such child, endeavor to conceal the birth
thereof, and therenpon the court may pass such sentence as if such
person had been convieted npon an indietment for the concealment
of birth,—32-33 ¥, ¢. 20, 3. 61, part. 2425 V., &. 100, 5. 60, dmp.

See p. 221, ante, under s, 49 of ¢, 162,

Cases have not unfrequently ocecurred where endeavors

- have been made to conceal the birth of children, and there has
I’ been no evidence to prove that the mother participated in
& those endeavors, though there has been sufficient evidence
K that others did so, and undet the former enactments, under °
[ such circumstances, all must have been acquitted. The
k- present clause is so framed as to include every person who
f uses any such endeavor, and it is quite immaterial under

it whether there be any evidence against the mother or not.
Under the former enactments a person agsisting the

¥ mother in concealing a birth would only have been
E indictable as an aider or abettor ; but a person so assisting
E would come within the terms of this clause as a prineipal,

The terms of the former enactments were “ by secrct
FFF :
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burying or otherwise disposing of the dead body,” and on
these terms many questions had arisen. See . v, Snell,
o M. & Rob. 44 3 R. v. Watkins, 1 Russ, 777; It. v. Ash,
2 M.& Rob. 2945 R.v. Bell, ib.; Il v. Hulton. ib.; I8
v. Jomes,ib.; R. v. Goldthorpe, 2 Moo, C. ¢ 240 R
v. Perry, Dears. 471, TUnder this clause “any secret
disposition ” is suflicient.

TUnder the former enactments the mother alone could be
convicted of this offenice where she was tried for the murder
of her child. Under this clause any person tried for the
murder of a child may be convicted of this offence, whether
the wmother be convicted or not,—@Greaves’ note fo this

scetion and to s. 49 of e. 162, p. 221, ante.

189, If, upon the trial of any indictment for any felony, except in
cases of murder or manelanghter, the indictment alleges that t.lnc
aceuzed did wound or inflict grievous bodify harm on any person with
intent to maim, diefigure or disable any -person, or to do gome other
grievous bodily harm to any person, or with the intent to resiet or pre-
zent the Jawful apprehension or detainer of any person, and_tlu? jury
is entisfied that the accused is guilly of the wounding, or '.nﬂlf:ung
grievous bodily harm, charged in the indictment, but is not eatisfied
that the accused is guilty of the felony charged in such indictment, the
jury may acquit of the felony, and find the accused guilty of unlawfully
and malicionsly wounding, or inflicting grievous bodily harm ; and
auch accused shall be liable to three years' imprisonment,—32-33V,
e 20,5. 19, part. 1416V, ¢. 19, 5. 5, Imp.

The words in italics are not in the Imperial Act.

Tn R. v. Ward, 12 Coa, 123, the indictment charged
a felonious wounding with intent to do grievous bodily
harm, The jury returned a verdict of unlawful wounding,
under 14-15 V., ¢. 19, 8. 5 (s. 189, supre). Upon a case
reserved, it was held that the words “maliciously and”
must be understood to precede the word unlawfully in
this section, and that to support the verdiot the act
must have been done maliciously as well as unlawfully.
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Greaves, in an article on this case, 1 Law Magazine
379, censures severely this ruling. According to him, a
new offence, that of unlawful wounding, was ereated by
that clause, and the word maliciously has been purposely
omitted from it. In a preceding number of the same ma-
gazine, p. 269, an anonymous writer attacks the decision
in Ward’s Case from another poing of view. The shooting
was certainly proved not to have been intended to strike
the prosecutor, but the court, by twelve judges against
three, found that there was proof of malice sufficient to
support the conviction, On this appreciation of the facts
of the case, this anonymons writer censures the judgment,
at the same time admitfing its correciness, so far as the
court held the maliciously as necessary as the unlawfully
nuder this clause, though the word maliciously had been
dropped in the statute. It thus appears that the question
is not very well settled in England, so far,

This enactment applies to a robbery with wounding
under s. 34 of the Larceny Act, p. 331, ante—R. v.
BMiller, 14 Cow, 356, has no application in Canada,

The defendant may also be found guilty of a common
assault or of attempting to commit the offence charged.—

E . Sce remarks under s. 14, e. 162, p. 163, ante.

On motion to discharge a prisoner convieted before a
Police Magistrate, on habeas corpus, where the convietion
charged that the prisoner did “ unlawfully and maliciously
cut and wound one Mary Kelly, with intent then and there
to de her grevious bodily harm.”

Ield, that the addition of the words < with intent to do
grevious bodily harm ” did not vitiate the conviction, and
that the prisoner might be lawfully convicted of the statu-

g tory misdemeanor of malicious wounding.

Held, also, that imprisonment at hard labor for'a year
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was properly awarded under 38 V., ¢. 47.—The Queen v.
Boucher, 8 P. R. (Ont.) 20. Affirmed on appeal, 4 Ont,
App. R. 191,

190. If, upon the trial of any person for unlawfully and mali-
civusly administering to or cansing to be administered to or T.al\:en by
any other person, any poison or other destructive or noxions tlu_ng,.so
29 thereby to endanger the life of such person, or s0 as 1]1.(-r¢:by o Ii}ﬁ.lch
upon euch person any gricvons bodily harm, the jury is not satlsheld
that such person is guilty of such felony, but is .s?nshed lhat‘ ]?e is
guilty of the misdemesnor of unlawfully and maliciously admimster-
ing to, or eausing to be administered to or taken b‘)f B'I,!.C].! person, any
poison or other destructive or noxious thing, w1th. intent to injure,
aggrieve or anncy such person, the jury may aequit the accused of
gach felony, and find him guilty of such misdemesnor; and thereupon
he shall be punished in the same manner as if convicled vpon an
indictment for sach misdcmeanor—32-33 V., ¢. 20, 5. 24. 24251, o
100, ss, 23, 24, 25, Imp.

See p. 167, ante, remarks under secs. 17, 18, ¢. 162.

191, If, upon the trial of any person for any felony whatsoever, the
erime chargel includea an assault against the person, although an
aseault is not charged in terms, the jury may acquit of the felony, and
find & verdict of guilty of assanit against the person indieted, if the
evidence warrants such finding, and the person so convicted ehall be
Yiable to five years' imprisonment.—32-33 V., c. 29, 5. 51.

See sec. 248, post.

From 1837 to 1851, the statute book in England con-
tained an epactment similar to this one, the T Will, 1V,
and1 V., e 85,8 11; but it was found there, that such
great difficuities had arisen in its construction, that it was
repealed by the 14-15 V., ¢. 100, s. 10.

On this repealing clause, Greaves says:—

«This section rcpeals the 11th sec. of the 1 'V, o 85,
which had not only led to difficulties iu determining to
what cases it applicd, but had been applied to cases to which
it 1s extremely questionable whether it was ever intended
to apply. The power to convict of an attempt to commit
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a felony given by the last section (sce. 183 of our Proce-
dure Act), and the power to eonvict of unlawfully cutting,
stabbing, or wounding, given by the 14-15 V., ¢. 19, 5. 5
(section 189, ante), are much better caleulated to prove
beneficial than the repealed section,”

In the case of R. v. Bird, 2 Den, 34, onthe interpretation
of the repealed clause, fourtcen judmes of the court of
Exehequer were divided eight to six, and the Chief Jus-
tice of England, Lord Campbell, who was one of the
minority, closed his remarks on the case by saying: I
hope T may, without impropriety, express a wish that the.
Legislature will speedily repeal or explain the enactment
which has caused such confusion. Of course, I am ready
to abandon the constrnction of it for which I have been
contending, and most respectfully and submissively to be
governed by the opinion of my learned brethren who differ
from me; but I have not been able to gather from them
any clear and certain rule for my future guidance, and I
am afraid that without the interference of Parliament, not-
withstanding our best efforts to be unanimous, we ourselves,
as well as others, may again find it difficult fo anticipate
the result of our deliberations.”

This was on the 12th February, 1851, and on the 7th
August of the same year, Parliament repealed the objection-
able clause. In Ontario, it has been held that under this

‘clause a verdict of assault upon an indictment for murder or

manslaughter is not legal: R. v. Ganes, 22 U. ¢, C. P.
185; R.v. Smith, 34 U. €. Q. B. 352, whilst in Quebec,
in R. v. Carr, 1872, a verdict of assault in a case of man-
slaughter has been given, and received by Chief Justice
Duval,

The following are the most important docisions in England
on the interpretation of this clause, :
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In a joint indictment for felony, one may be found guilty
of the felony, and the other of assault under this clause.—
R.~v. Archer, 2 Moo. C. €, 283. In an indictment for
{felony, a conviction cannot be given under this clause of an
assault completely independent and distinet, but only of
such an assault as was connected with the felony charged.
—R. v. Gutteridge, 9 C. & P. 471 ; and this interpreta-
tion was admitted as undoubtedly right in B. v. Phelps,
2 Moo. ¢ €. 240 (sec post), and by the fourteen judges
iIn R v. Bird, The case of A. v. Pool, 9 € & P.
728, where Baron Gurney held that if a felony was
charged and a misdemeanor of an assault proved, the
.defendant might be convicted of the assault, although that
agsanlt should not be connected with the felony, stands,
therefore, overruled. In R. v, Boden, 1 C. & K. 395, it
~was held that on an indictment for assaulting with intent
to rob, if that intent is negatived by the jury, the prisoner
may be convicted of assault under this enactment. In R
v. Birch, 1 Den. 185, upon a case teserved, it was held
that upon-an indictment for robbery, the defendant, under
this eclanse, may be found guilty of a common assault.
The judges thought, uporn consulting all the anthorities,
that this enactment was not to be confined to cases where
.the prisoner committed an assaunlt in the prosecution of an
attempt to commit a felony, nor was it to be extended to
all cases in which the indictment for a felony on the face of
it charged an assault. See also R, v. Ellis; 8 . & P. (654.
But they were of opinion that, in crder to convict of an
- assault under this section, the assault must be included in
the charge on the face of the indietment, and also be part
of the very act or transaction which the erown prosecutes
tas a felony by the indictment. And it was suggested that
it would be prudent that all indictments for felony includ-

FROCEDURE ACT, 871

ing an assault, should statc the assault in the indictment,
Our clause, Lowever, has the words “although an assault
be not charged in terms” which were not in the English
act.

In R.v. Greenwood, 2 C. & K. 339, it was held by Wight-
man, J., that if on an indictment for robbery with violence
the Tobbery was not proved, the prisoner could not be found
guilty of the assanlt only, under this clause, unless it
appeared that such assault was committed, in the progress
of something which, when completed, would be, and with
inteut to commit, a felony.

In R. v. Reid, 2 Den. 88,1t was held by five judges that
the verdict of assault allowed by this elause must be for
an assault as a misdemeanor, and not for a felonious assault,
and this has never since been doubted.

In R. v. St. George, 9 C. & P. 491, the prisoner was
charged with attempting to fire a pistol with intent, efe.
The question was whether the prisoner could be convicted
of an assanlt committed with his hand prior to having
drawn out the pistol, Baron Parke held that the prisoner
could only bo found guilty of that assault which was
involved in and connected with firing the pistol,

In B. v. Phelps, 2 Moo. C. C. 240, the prisoner with
others was indicted for murder, It was proved that Phelps,
in a scuffie, struck the deceased once or twiceand knocked

him down; that after this, Phelps went away to his own

home and took no further part in the affray : that, about
a quarter of an hour afterwards, the deceased, on the same

- spot, was again assaulted by other parties, and received
then an’ injury of which be died on the spot. On these

facts the jury acquitted Phelps of the felony, and found
him guilty of the assault, Bub the judges were unani-
mously of opinion that the conviction was wrong, 23 for-a
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verdict of assault under the clause mentioned, the assault
must, be such as forms one constituent pary of the greater
charge of felony, not a distinet and separate assault as this
WiLs,

In R. v, Crumpton, C. & M, 507, Patteson, J,, held
that, in manslaughter, a jury should not convict a prisoner
of an assault unless it conduced to the death of the decea-
sed, even thongh the death itself was not mansluughter.
Sce alse K. v. Connor, 3 C. & K. 518,

In the case of R. v, Bird, 2 Den. 94, already cited, as
the final blow to the enactment in question, in England,
the court, on the following division, decided that on an
Indictment for murder or manslaughter, the prisoner, under
the said clause, cannet be convicted of an assault :

Against the conviction, For the conviction.

. Pollock, C. B, Lord Campbell, C. J,
Patteson, J, Jervis, C. J.
Coleridge, J. - Parke, B.

Wightman, J. Alderson, B.
Cresswell, J, Maule, J.
Erle, J. Martin, B,
V. Williams, J,

Talfourd, J,

In the case of R. v. Ganes, 22 U. C. C. P. 185, alrcady
cited, the court followed the rulelaid down by the majority
in R. v. Bird, and decided that, under the said section
{191) of our Procedure Act, a verdict of assault cannot be

- given upon an indictment for murder or manslanghter.
It may be remarked that, in this case, Chiel Justice
Hagarty distinetly said that his own individual opinion
was wholly with that of the minority in R, v. Bird, viz.
that, in such cases, a verdict of assault is legal.  See also
R. v, Swmith, 34 U. . Q. B. 552,
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In Quebec, in the cases of B, v, Carr (2nd case,) R, v
Wright, R. v. Taylor, and upon indietments charging
either murder or manslaughter, verdicts of “ guilty of
assault 7 have been given, and received, unquestioned,

In B, v, Wulber (Salacia case, ) Quebee, 1875, for man-
slaughter, Dorion, C. J., charged the jury that they wereat
Liberty to return a verdict of common assault.

Upen an indictment for rape or for an assault with intent
to commit rape, under sees, 37, 38, of e. 162, sec p. 197,
ante,a boy under the age of fourteen years may be convicted
of an assault under the said section 191 of the Procedurs
Act.—R, v, Brimilow, 2 Moo, . C. 122, '

Tpon an indictment, under sec. 8, ¢. 162, p, 147, anie, for
feloniously assaulting with intent to murder, a verdict of
common assault may be given under the said section of
tlie Procedure Act.—R. v. Cruse, 2 Moo. C. C. 53; R. v.
Archer, 2 Moo. €. €. 283, If a man has carnal knowledge
of a woman by a fraud which induces her to suppose it is
her husband, upon an indictment for rape, he must be
acquitied of the felony, but may, under the said section of

“the Procedure Act, be convieted of an agsault.—R. v. Saun-

ders, 8 C. & P.265; B.v. Williams, 8 C. & P. 287,
(This is rape now in England by statute of of 1885.)

But to authorize such a verdict, the felony charged must
necessarily include an assault on the person, and, for
instancs, on an indictment for administering poison with
intent to murder, a verdict of assault cannot be given under
this clause. Nor can it be given on an indictment for hur-
glary with intent to ravish.—R. v. Watkins, 2 Moo, C. C.
217; R. v. Dilworth, 2 M. & Rob. 531; R. v. Draper, 1
C. & K.176; bub such a verdict may be givem, if the

¥ indictment charges an assault, and the wilfully adminis-

tering of deleterious drugs.—ZR, v. Button, 8 C. & P, 660.-
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The authorities on the question are sufficiently clear as
to one point, viz., that, under this section of the Procedure
Act, in all cases of felonies, which include an assault
against the person, although an assanlt be not charged in
terms, the jury may acquit of the felony, if such is not
proved, and find a verdict of assault against the defendant,
if the evidence warrants it; that is to say, if an assault
‘forming part of the very act or transaction which the
crown prosecutes as a felony by the indietment has been
proved.

It is true that as to indictments for murder or maun-
slanghter, R. v. Phelps and R. v. Bird, in England, and
- R. v. Ganes, in Ontario, are given by the reporters as rul-
ing, -as an abstract principle, that in no case of murder or
manslaughter a verdict of assault can be given under this
.section ; but a careful consideration of these cases will
show that they do not bear such an interpretation.

In the first of these cases, R. v. lhelps, as already
stated, it was decided that, upon an indictment for murder,
the defendant cannos,- under this clause, be convicted of

- an assault entirely separate  and distinet from the felony
- charged ; it was there proved that when the deceased was
killed, when the murder was committed, the defendaut
wag away from the spot and had been gone for a quarter
of an hour; the judges decided that, wpon this evidence,
‘the defendant could not be convicted of an assault, though
‘an assault had been proved to have heen committed by
him on the deceased a quarter of an hour before the mur-
-der took place. And-this ruling has never since been
questioned ; it is not because a felony involves an assanlt
“that the defendant can be convicted of any assaunlt what-
-ever, committed on the same person; if in the course of
-the evidence, the witnesses happen to disclose erimes
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entirely distinet and disconnected from the offence charged,
the jury are not thereby authorized to adjudge on any-
thing else but the facts forming part of the crime laid in
the indictment, The assault which can be found cannot
be auy other assault than the one necessarily accompany-
ing the erime charged, and forming an integral part of it,
as in R. v. Brimilow; R. v. Cruse; R.v. Birch, elc.,
unte.  Somuch for B, v, Phelps, which is clearly far from
supporting the proposition that a verdict for assault cannot,
under any cilcumstances, be found in cases of murder or
manslanghter,

Then comes H, v. Bird, It is an error to cite this
case as deciding anything else than the case of R. v.

. Phelps. Tt is based on the following facts: The prisoners

were indicted for the murder of Mary Ann Parsons, by
striking and beating her. It was proved on the trial that
Mary Ann Parsons’ death, on the 4th of January, 1550,
was caused exclusively by one particular blow on the head,
inflicted shortly before her death, but there being no evi-
dence that the fatal blow had been struck by either of the
prisoners, they were acquitted; during the course of the
trial, it had been proved that the prisoners had committed
different assaults on the deceased in'the two months pre-
ceding her death, but that none of these assaults were con-
nected with her death. The majority of the court held,
that on these facts, a verdict of assault could not be given
against the prisoners, "And why? Becaunse the assaults

‘commitled by them on Mary Ann Parsons during the two

months preceding her.death were not included in the
crime charged in the indictment, but were totally different
and distinct offences; because the only assanlt included
in the indictment was the particular blow which had caused

ber death, and as they were found not guilty of having
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given that particular blow, they were entitled to a full
acquittal, and the jury had not the right to say: “ It is
trne that the assault which caused Mary Ann DParsons’
death has not been proved to bave been committed by tho
prisoners, but other assanlts previously ecommitted by
. them on the deceased have been proved, and we will take
this ccecasion to find the defendants guilty of these, though
they were only accused, in this case, of the particular
blow which caused the death.” .

It is olvious that this wonld be trying a man for one
offence, and finding him guilty of another. That is what
the court refused to do in that case of R, v. B4rd, and a
reference, as infra, to the remarks of the following judges
who form part of the majority will show that they followed
Phelps case, without geing an inch further:

Talfeurd, 2 Den. ..... we.ooun.. pp. 147, 148

‘Williams, © s eeeenss ¢ 157, 158
Cresswell, ¢ cerrresnneee 0 164, 165
Wightman, *  .coviiennns “ 168, 169
Coleridge, * crireeeeeeeeess % 180, 181
Patteson, ¢ .. « 183, 187

None of these learned judges said that a verdict for
assault can never be given on an indictment for murder or
mansleughter. Indeed, it will be found that they all
appear to think such a result possible,

Wightman, J., distinctly says: ¢ If in the present case,
it had appeared that, at the time the mortal injury was
received, the prisoners were with the deceased, and had
assaulted and beaten her immediately before, but that the
evidence raised a doubt whether the mortal injury was
occasioned by blows, or by a fall which might be attributed
to accident, and on that ground the jury had acquitted the
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prisoncrs of felony, I should think that they might be
convicted of assault under the statute, fur in that case, the
assault proved would have been involved in, and formed
part of the act or transaction charged as a felony in the

* indictment, and prosecuted ag such,”

And Jervis, C. J. (one of the minorily,) says: “If it
had been proved that the child had not died, it is admitted
that the prisoners might have been convicted of assault
upon this indictment for murder. If. the death resulted
from natural caunses, it is admitted that the prisoners might

h:. have been convicted of assault upon this indictment for

murder.”
In the Ontario ease of R. v. (unes, sce ante, the facts

k. were almost similar to those in R. v. Bird, and the only

ruling in the case is that where wpon an indictment - for

."_3 murder, the prisoners are proved to have, at different times
B before the death of the deceased, committed on him
X' various assanlts, yet they cannot be found guilty of these
F. assaults, and must be acquitted, altogether, if it is proved
;- that these assaults were not connected with the death of
"__:" the deceased ; but, on the contrary, that the deceased died
B from a burning, with which the prisoners were not con-
g nected. Here, as in Phelps’ and Bird’s cases, the only
¥ question decided is that npon an indictment for murder or
f- manslaughter, the defendant cannot be found guilty of any
b offence not included in the erime charged, viz.,, of an
assault committed afé gnother time than the offence
" charged, of any other assault than the one which the pro-

secution charged us @ felony.
And the judges, who formed the minority in Bird’s case,
did not intend to overrule R. v, Phelps, but thought one

¥ case distinguishable from the other.

Bub it is said, and this reasoning is adopted by Mr,
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Justice Gwynne, in R. v. Ganes, that, as in murder or
manslaughter, the only assault charged in the indictment
is the one which conduced to the death of the deceased, if
the prisoner is guilly of an assault, lie is guilty of the
felony, and cannot, in respect of that assanlt, be convicted
of assanlt merely ; and that if the assanlt proved does not
conduce to the death, it is distinet from and independent
thereaf, and is, therefore, not included in the erime charged ;
and, therefore, that no verdict of nssanit can be rendered
upon an indictment for homicide, in respect of such an
assault, :

When different assaults are br0110ht oub by the prosecu-
tion, in the course of the evidence, as supposed Ly Eile,
J., in his remarks in I3ird’s case, and as was the case in
. v. Phelps, R. v. Bird, and R. v. Ganes, this opinion
seems to be unassailable, DBut when the defendant is
acensed of having, on a certain occasion, killed a person,
by, for instance, striking him in-the chest, cannot the
jury say : “ We ﬁnd_ that, on the occasion speegified, the
defendant did strike the deceased, but we do not think it
proved by the prosecution that the. deceased died of this
blow,” How can it be suid that the crime charged is the
assault connected with the death, and that of the assanlt
connected with the death only the prisoner can be found
guilty, or else be acquitted altogether? This reasoning
would render the clause wholly inoperative in cases of
homicide. And when the clause says “for any felony
whatever,” it expressly includes murder or manslaughter.
Moreover this interpretation would make the clause say
that when a felony is proved, a verdict of assault can be
returned. This would be absurd, and the law does not
say it; quite the contrary, such a finding is allowed only,
if the evidence warrants i, The clause must.be read, in
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cases of homicide, as if it said: “On the trial of any
petson for murder or manslaughter where the homicide
charged includes an assault against the person, although
an qsswnlt be not charged in terms (and no assault is now,
in such cases, cliarged in terms), the jury may acquib of the
felony, and find & verdiet of guilty of aseault against the
defendant, if the defendant’s act which the prosecution
called"a felcny has been proved to be only an assault.”
The clause, indeed, says, in express terms, that in such a
case, there must be an acquittal for a part, 4., “may
acquit of the felony,” and a conviction for another par’s 6.,
“may find a verdict of assault,” showing the operatlon it
authorizes, of first divesting the act charged against the
defendant of the felonious character which the prosecution
endeavoured to put upon it, if the evidence warrants it,
and secondly, of finding the same act to be an agsaulg, if
the evidenee warrants it,

Any other interpretation gives to the clanse an 't]JSlll(].
sepse, and the rule is that of two possible interpretations

- of o statute, the one which' gives it a reasonable and

practicable sense is to be preferred - to any other, which
would make it absurd and inoperative. -

Tn a case of R v. Dingman, 22 U, C. Q. B. 283, 16
was held that, under s .66, e¢. 99, of the Consolidated
Statutes of Canada, thers could be mo conviction for an
assault, unless the indictment charged an asgault in ferms,
or- a felony necessarily - implying an assault; but the
insertion of the words * although an assault benot charged
in_terms,” in sec. 191 of the Procedure Act, renders this
ruling now inapplicable, if it was ever correct.

Tn New Brunswick, the repealed statute, 1 Rev. Stat,
e. 149, s 20, enacted that: “Whoever, on a trial for
murder or manslaughter, or any other felony which shall
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include an assault, shall be convicted of an assanlt only,
shall be imprisoned for any term not exceeding three years,
or fined at the discretion of the court.”

In R, v. Cregan, 1 Hannay, 36, on an indictment for
murder, -the jury found the prisoner guilty of an assault
only, but that such assault did not conduce to the death of
the deceased. The court held this conviction illegal, and
not sustained by the ahove statute.

In R. v. Cronan, 24 U. C. ¢\ P., 108, the Ontario
Court of Common Pleas held that upon an indictment for
shooting with a felonious intent, the prisoner, if acquitted
of the felony, may be convicted of a common assault, and
that to dischiarge a pistol loaded with powder and wadding,
at a person, within such a distanee that he might have
been hit, s an assault.

In R. v. Goadby, 2 C. & K. 782, it appears to have
been held that a verdict of asssult cannot be received on
an indietreent for feloniously stabbing with intent to do
grievous bodily harm, but this case scems very ques-
tionable, says Greaves, note d, 2 Russ, 63,

The case of R. v. Dungey, 4 F. & F. 99, where it was
held that after an acquittal upon an indictment for rape,
the prisoner may be indicted for a common assault, is not
law in Canada, under see. 191 of the Procedure Act.

Held, by Weldon, Wetmore and King, J. J, (Allen, C,J.,
and Duff, J., dis.), that on an indictment for murder in the
short form given in schedule A. to c. 29 of 32-33V,, a
prisoner cannot be convicted of an assault under s. 51 of
that chapter.

Held, also, by all the judges, that the fact of the pris-
oner’s counsel having, at the trial, consented that he could
be convicted, and requested the judge so todirect the jury,
did not preclude him from afterwards objecting to the
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validity of the convietion on this ground.—The Queen v,
Mulholland, ¢ P. & B.(N. B.) 512,

Gregves’ mote to I, v. Phillips, 3 Cow, 226,

“It may admit of some doubt whether the construction
of s, 11 of the 1 V., ¢, 85, is finally settled. The framer
of the clause probably intended that the clause should
apply to those cases where, pon an indictment for a felony,
including an assault, the jury should acquit on the ground
that the felony, although attempted, was not completed,
But if such were the intention, the words do not so clearly
express it as they ought, as they authorize the jury to
convict ‘of assault’ on any indictment for felony ¢ where
the crime charged shall include an assault,’ These words
are so general that they might include any assault, whether
at the time of the felony charged or not; and the learned
judges have therefore been obliged to put some limitation
upon them, and the proper limitation seems to be that
which has been put upon them by the very learned Baron
in B v St_. Gleorge, namely that the assault must be an
- agsault involved in and connected with the felony charged;
and it is submitted that it mnust be such an assanlt as is
k- essential to constitute part of the crime charged. A felony
g including an assault may be said to -consist of the assault,
g the intent to commit the felony, and the actual felony,
& Thus in robbery there i3 the assanlt, the intent to rob, and
K- the actual robbery; and in such a case it is submitted the
j; pssault, of which the prisoner may be convicted, must be
f such an assault as constitutes one step towards the proof
€ of the robbery. Upon this the question arises whether an
§: assault, where the jury megative any intention to commit
. n felony, is within the section, and it is submitted thatit ia
ot, as such an agsanlf cannot be said to be involved in or
onnected with the felony charged in any manner what-

GGG
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goever. It is true that an assault is included in the fel?ny
but it is an assault coupled with an intent, and if the jury
negative the intent, such an intent in no way tends to
prove the felony; and it certainly would be a great
anomaly if the prisoner were indicted for a ‘feymy, and the
jury found he had no intention of committing a felony,
that he might be sentenced to three years imprisoniment
and hard labor, while if le had been indicted for the
offence of which he was really guilty, he could ounly be
sentenced to three years imprisonment withont hard ‘labor
R. v. Ellis (8 C. & P, 654), therefore seems deserving of
reconsideration, and the more so as it was decided before
R. v. Guttridge (9 C. & P. 471), R. v. 8t George, (9 C.
& P. 483), K. v. Phelps (Gloucester Sum. Ass. .M.' S.
eited 1 Russ. 'T31). The intention, no doubt, was to pur?ds'h
attempts to commit felonies, including assault':s, and it is
to be regretted that the provision, instead of hem.g th}.t it
is, was not that upon any indictment for felony, if the jury
should think that the felony was not completed, 'they
might find the prisoner guilty of an attempt to commit the
felony charged in the indictment.” _ o
In that case of R. v. Phillips, four persons were indicted
for a felony. Three were found guilty of the felony, and
one of common assault. .
I Under s. 86, c. 162, p. 184, ante? commen asgault is
pﬁnisha,ble with one year's imprisonment. Under the above
gec. 191 of the Procedure Act, sn assault found upon an
indictment for felony is punishable with five years’ impri-
sonment.

192, If, upon the trial of any person upon an indiciment for
robbery, it appears to the jury, upon the evidence, thabt the acr{ueml
did not commit the crime of robbery, but-that he did commit an
asaault with intent to rob, theaccused shall not, by reason thereof, e
entitled to be acquitted, but the jury may find him guilty of an aseault

-
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with intent to rob; and therenpon he shall be liable to be punished in
the «ame manner as if he had been convicled upon an indictment for

" felenionsly assanlting with intent to rob : and no person so tried, asia

herein lastly mentioned, shall be lisble to be afterwards prosecuted fo,
an assanlt witl: intent to commit the ‘robbery for which he was so
tried. —32-33F, ¢, 21, 5. 40, 24-25 V. e 98, ¢ 41, Imp.

See sees. 32-33 of Larceny Aet, p. 313 ante. Under such
a verdict, the punishment isas provided for in sec. 33 of the
Larceny Aet, or sec. 34, thereof, if the indictnent is under
the said clause. See pags 331, ante.

This clause was introduced in consequence of the case
of R. v. Reid, 2 Den, 88, There seems no doubt that on
an indietment properly framed, that is to szy, charging an
assault with intent to rob and a Tobbery, that the defen-
dant might have been convicted of the assault with intent
to rob, just in the same way as upon an indictment for
burglary charging a breaking with intent to steal and
stealing the defendant may be convicted of breaking with.
intent to steal. But it was thought better to provide for
this case by express enactment, in order to prevent any
doubt on the matter— Qreaves’ nofe.

See B. v. Mitchell, 2 Den, 468 ; Dears. 19,

193. Every one who is indicted for any burglary, where the
breaking and eatering are proved at the trial to have been made jn
the day-titne, and no breaking out appcars to have been made in the

‘night-time, or where it is left donbtful whether such breaking and

entering or breaking out took place in the day or night-time, shall be
acquitted of the burglary, but may be convicted of the offence of
breaking and entering the dwelling-house with intent to commic a
felony therein.—32-33 V., ¢. 21, 5. 57.

This clause is not in the English Act.
See sec, 42, Larceny Act, p. 365, ante.
194, It shall not be available, by way of defence, to a person

charged with the offence of breaking and entering any dwelling-bouse,
church, chapel, meeting-house or other place of divine worship, or
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any building within the curtilage, school-house, ahop, warchouse or
connting-house, with intent to commit any felony therein, to show
that the breaking and eatering were such as to amount in law to
burglary : Provided, that the offender sha!l not be aflerwards prose-
cuted for burglary npon the eame facts; but it shall be opened to the
" court before which the trial for such offence takes place, upon the
application of the person conducting the prozeculion, to allow an
acquittal on the gronnd that the offence, as proved, amounts to ling-
glary; and if an acquittal takes place on such ground, and is so
returned by the jury in delivering ils verdiet, the samnc shall Le
tecorded together with the vendict, and such acquittal shall not then
avail as a bar or defence upon an indictment for such burglary,
—32-33 V., ¢. 21, 5. B8,

This clause is not in the Imperial Act.
See sec. 42 of Larceny Act, p. 365, ante.

- 195, I, upon the trial of any personfindicted for embezzlement or
frandulent application or disposition of any chattel, money or vaiuable
security, it is proved that he took the property in question in any such
manner 84 to amount In law to Iarceny, he shell not by reason thersof
be entitled to be acquitted, but the jury may acquit the accused of
embezzlement or frandulent application or-disposition, and find bim
guilty of simple larceny or larceny as a elerk, servant or person em-
ployed for the purpose or in the capacity of & clerk or servant, or asa
persen employed in the publie service, as the case may be, and there
upon the aceused shell be liable to be punished in the same manner
a5 if he had been eonvicied upon an.indictment for such larceny; snd
if, upou the trisl of any person indicted for larceny, it is proved
that he took the property in question in any such manner as to
amount in law to embezzlement or fraudulent application or dispo-
gition as aforesaid, he shall not, by reason therecof, be entitled to be
acquitted, but the jury may acquit the accused of larceny, and find
him guilty of embezzlement or frandulent application or disposition,
as the case'may be, and thereupon the actused shall be liable to be
punished in the same manner as if he had ‘been convicted upon an
indictment for such embezzlement, frandulent application or dispo-
aition ; and no person so tried for-embezzlament, fraudulent application
or disposition, or larceny as _aforesa.i&_, shall be liable to be afterwanls

" prosecuted for larceny, frandulent application or disposition, or embez-
zlement upon the pame facta,—32-33 V., .21, 8. Td. 2425 T, ¢ 05,
2. 12, Imp. '

" See remarks undersec, 52 of Larceny Act, p. 383, ante.
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" Also Stephens’ Or, L, XXXIX, and R, v. Rudge, 13
Cox, 17.

The distinction between embezzlement and larceny by
a servant is so fine that it was thought proper by this
section to prevent an acquittal in case upon the trial of an
indietment for the one if it should turn out that the offence
amounted in point of law to tho other, The distinction
between the two offences is this, if the servant received
the property and converted it to his own use before it
came to the possession of the master, the offence is
embezzlement. If the property had come to the possession
of the master, and the servant afterwards converted it to
his own use, it is larceny.  Thus, if a shopman received
money and. converted it to his own use immediately, this
was embezzlement; but if he put it in the till or other
depository, and afterwards abstracted it, this was larceny.
R. v. Grove, 1 Moo. C. C. 447. Tt is somewhat singular
that it should never have been decided whether, upon an
indictment -for larceny, the defendant might not be
convicted of embezzlement; inasmuch as the 7-8 Geo. 4,
¢. 29, s, 47, enacts, that every person guilty of embezzling
any property “shall be deemed to have feloniously stolen
the same: ” which would seem well to have warranted a
conviction, for embezzlement upon a count for larceny as
a servant.—Greaves’ Note.

106, If, upon the trial of any person indicted for obtaining from
any other perscn, by any false pretence, any chaftel, mouvey or valu-
able security, with intent to defraud, it is proved that he obteined the
properly in question in any such manner as to amount in law to lar-
ceny, he shall not, by reason thereof, be entitled to be acquitted of
such misdemeanor ; and no person tried for such misdemeanor shall

be liable to be afterwards prosecuted for larceny upon the same facts.
—32-33 V., e. 21, 293, part. 2425 V., c 96, 5. 88, Imp.

See remarks under sec. 77 of Larceny Act, p. 420, anie.
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any building within the curtilage, school-house, ahop, warchouse or
connting-house, with intent to commit any felony therein, to show
that the breaking and eatering were such as to amount in law to
burglary : Provided, that the offender sha!l not be aflerwards prose-
cuted for burglary npon the eame facts; but it shall be opened to the
" court before which the trial for such offence takes place, upon the
application of the person conducting the prozeculion, to allow an
acquittal on the gronnd that the offence, as proved, amounts to ling-
glary; and if an acquittal takes place on such ground, and is so
returned by the jury in delivering ils verdiet, the samnc shall Le
tecorded together with the vendict, and such acquittal shall not then
avail as a bar or defence upon an indictment for such burglary,
—32-33 V., ¢. 21, 5. B8,

This clause is not in the Imperial Act.
See sec. 42 of Larceny Act, p. 365, ante.

- 195, I, upon the trial of any personfindicted for embezzlement or
frandulent application or disposition of any chattel, money or vaiuable
security, it is proved that he took the property in question in any such
manner 84 to amount In law to Iarceny, he shell not by reason thersof
be entitled to be acquitted, but the jury may acquit the accused of
embezzlement or frandulent application or-disposition, and find bim
guilty of simple larceny or larceny as a elerk, servant or person em-
ployed for the purpose or in the capacity of & clerk or servant, or asa
persen employed in the publie service, as the case may be, and there
upon the aceused shell be liable to be punished in the same manner
a5 if he had been eonvicied upon an.indictment for such larceny; snd
if, upou the trisl of any person indicted for larceny, it is proved
that he took the property in question in any such manner as to
amount in law to embezzlement or fraudulent application or dispo-
gition as aforesaid, he shall not, by reason therecof, be entitled to be
acquitted, but the jury may acquit the accused of larceny, and find
him guilty of embezzlement or frandulent application or disposition,
as the case'may be, and thereupon the actused shall be liable to be
punished in the same manner as if he had ‘been convicted upon an
indictment for such embezzlement, frandulent application or dispo-
aition ; and no person so tried for-embezzlament, fraudulent application
or disposition, or larceny as _aforesa.i&_, shall be liable to be afterwanls

" prosecuted for larceny, frandulent application or disposition, or embez-
zlement upon the pame facta,—32-33 V., .21, 8. Td. 2425 T, ¢ 05,
2. 12, Imp. '

" See remarks undersec, 52 of Larceny Act, p. 383, ante.
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" Also Stephens’ Or, L, XXXIX, and R, v. Rudge, 13
Cox, 17.

The distinction between embezzlement and larceny by
a servant is so fine that it was thought proper by this
section to prevent an acquittal in case upon the trial of an
indietment for the one if it should turn out that the offence
amounted in point of law to tho other, The distinction
between the two offences is this, if the servant received
the property and converted it to his own use before it
came to the possession of the master, the offence is
embezzlement. If the property had come to the possession
of the master, and the servant afterwards converted it to
his own use, it is larceny.  Thus, if a shopman received
money and. converted it to his own use immediately, this
was embezzlement; but if he put it in the till or other
depository, and afterwards abstracted it, this was larceny.
R. v. Grove, 1 Moo. C. C. 447. Tt is somewhat singular
that it should never have been decided whether, upon an
indictment -for larceny, the defendant might not be
convicted of embezzlement; inasmuch as the 7-8 Geo. 4,
¢. 29, s, 47, enacts, that every person guilty of embezzling
any property “shall be deemed to have feloniously stolen
the same: ” which would seem well to have warranted a
conviction, for embezzlement upon a count for larceny as
a servant.—Greaves’ Note.

106, If, upon the trial of any person indicted for obtaining from
any other perscn, by any false pretence, any chaftel, mouvey or valu-
able security, with intent to defraud, it is proved that he obteined the
properly in question in any such manner as to amount in law to lar-
ceny, he shall not, by reason thereof, be entitled to be acquitted of
such misdemeanor ; and no person tried for such misdemeanor shall

be liable to be afterwards prosecuted for larceny upon the same facts.
—32-33 V., e. 21, 293, part. 2425 V., c 96, 5. 88, Imp.

See remarks under sec. 77 of Larceny Act, p. 420, anie.
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197, If, upon the trial of any personfor any misdemeanor, under
any of the provisions of sections sixty to seventy-six both inclusive, of
“ The Larceny Act,’” it appears that the offence proved amounts to
larceny, be shall not by reason thereof be entitled to be acquitted of
the misdemeanor.—32-33 V., ¢. 21, 8. 92, puri. 20-21 T, & 54,5 14,
Imp. {repealed}.

This clause is not in the Imperial Act,
See sect. 184 of this act, ante, which covers this same
enactment,

198. If, upon the trial of any person for larceny, it appears that
the property taken was obtained by such person by fraud, under cir-
cumstances which do not amonut to such taking as constitutes larceny,
such persun shall not by reason thereof be entitled to beacquilted, but
the jury may acquit the accused of larceny, and find him goilty of
ohtaining such property by false prelences, with intent to defraud, if
the evidence proves such to have been the case, and thereupon the
neeused shall be punirhed in the same manner as if he had been con-

. victed upon an indictment for oblaining property by false pretences,
and no person so tried for larceny aa aforesaid shall be aflerwards

prosecuted for obtaining property by false pretences upon the same
facts,—32-33 V., ¢c. 21, . 99.

See remarks under sec, 77 of Larceny dct, p. 420,
anie. o L .

Sec. 196, ante, is the converse of this Sec. 198,

This very important clause is not in the English Act.
It was in the 14-15 V., ¢. 100, as the bill was intro-
duced, but was struck out. In R. v. Adams, 1 Den. 38,
the judges held the convietion wrong, because the indict-
ment was for larceny, and the facts established an obtaining
by false pretences; now, under the above clanse, the jury,
in such a case, may find the defendant guilty of the
obtaining by false pretences. o

See Stephens Cr. L, XXXIX,

199. Ifany indictment containing counts for feloniously slealing

any property, and for feloniously receving the same, or any part or
parts thereof, knowing the same to bave been stolen, hias been prefer-
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red and found against any person, the prosecutor ghall .not be put t.o_
Lis election, but the jury may find a verdiet of guilty, either of steal

ing the property or of receiving the same, orany partor parts thereod,
Lnowing the same to have been stolen; and if such mdlct.{nent has
been preferred and found against two or more persons, the jury may
find ail or any of the said persons guilty either of stealing }he property
or receiving the same, or any part or paris thereof, k?owmg the same
to have been atolen, or may find one or more of the said perscnsguﬂty
of stealing the property, and the other or othera of .them guilty of
receiving the same, ot any part or parts thereof, knowing the aame to
have been stolen.—32-33 V., ¢ 21, & 101, part. 24-23 V., ¢ 96, 5. 92,
Imp.

See see. 82, ef seq. of Larceny Act, D. 443, anie.

The prisoner was convicted of receiving stolen goods on
an indictment containing two counts, one for stealing the
goods and the other for receiving them knowing them to
have been stolen. He had, on a former day in the same
cireuit, been indicted for stealing the same goods as those
which he was charged with stealing by the first count of
the present indictment. A jury was impannelled anfl
the trial of the prisoner beguu, but in consequence of it
appearing by the testimony that the prisoner could not
be convicted for larceny, the clerk of the crown, who was
conducting the prosecution by direction of the attorney
general, entered a nolle pros., and then sent ancther bill
before the grand jury containing a count for receiving,
being the indictment on which the conviction took place,
and on the second trial he consented thab the prisoner
shonld be acquitted of the charge of stealing alleged in the
first count, and he was acquitted aceordingly,—

Held, on a case reserved.

1. That the clerk of the crown had authority to enter a
qolle pros. _ .

2. That a nolle pros. being entered prisoner could be

again indicted for the samz offence.
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3. Even admitting that the clerk of the crown had no
authority to enter 2 nolle pros., a conviction upon the count
for receiving would be good, cach count being a separate
indictment by itself.—The Queen v. Thornton, 2 P. & B-
(N. B.)140.

200. If, upon the trial of two or more pereons indicted for jointly
receiving any property, it is proved that gne or more of snuch persona
separately received Any part or parts of such property, the jury may
eonvict, upon euch indictment, such of the said persons as are proved
to have received any pait or parts of such property.—32-33 V., ¢. 21,
& 103, 24-23 7., ¢ 96, 5. 94, fmp.

See sec. B2 et seq. of Larceny Act, p. 443, ante.
201, See under cec. 85, of Larceny Act, p. 452, anle.

- 202. If, upon the trial of any indictment for Jarceny, it appears
that the property alleged in such indictment to Lave been stolen at
one time was taken at different times, the prosecuior or counsel] for
the prosecution shall not, by reason thereof, be required to elect upon

" which 1aking he will proceed, unless it appears that there were niore
than three takings, or that more than six monthe elapsed between
the first and the last of such takinga; and in either of such last men-
‘tioned ‘cases the prosecutor or counsel for the prosecution shall be re-
quired to elect to proceed for such number of tekings, not exceeding-
three, as appear to have taken place within the period of gix months
from the firet to the Jost of such takings.—32-33 ¥, ¢. 21, #. 6. 24-25
_V., ¢. 86, 2. 6, Imp.

- The word “month” in this clause means & ecalendar
month. Interpretation Act, ¢. I, Rev, Stat,

" The effect of the above and the preceding section is to
restrain the power of the court with respeet to the doctrine
of election, The court cannot now put the prosecutor to
his clection where the indictment charges three acts of
Iarceny within six months, or where the evidence shows
that the property was not stolen at more than three diffe-
Yent times, and that no more than six months bad elapsed
between the first and last of such timea. But, on the other
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hand, the court is not bound by the above section to put
the prosecutor to his election in other cases, but is loff to
its discretion, according to the old practice at common law.
—R. v. Jones, 2 Cump, 131; R. v, Heywood, L, &, C.
451,

By means of a secret junction pipe with the main of a
gas company, a mill was supplied with gas, which
did not pass through the gas meter, and which was con-
sumed without being paid for. This continued to be done
for some years. Held, on an indictment for stealing 1000
cubic feet of gas on a particular day, the entire evidence
might be given, as there was. one continuous act of stealing
all the time, and that section 6 of the Larceny Act, section
202, supru, as to the prosecuter’s electing on three sep-
arate takings within six months, did not apply —R. v
Pirth, 11 Coz 234.

An indictrment charged an assistant to a photographer
with stealing on a certain day divers articles belonging to
his employer. It did not appear when the articles were
faken, whether at one or more times, but only that they
were found in the prisoner's possession on the 17th of
Januery, 1870; and that one particular article could not
have been taken before March, 1868 ; but the prosecution
abandoned the case as to this article: Held, that this was
not a case in which the prosecutor should be put to elech
upon which articles to proceed, under this section—R. v.
Henwood, 11 Cowm, 526,

On this clause, Greaves: remarks :

“Y¥ormerly it. very often happened om the trial of an
indictment alleging the stealing of a number of articles at
the same time, that It tarned out that they had been taken
at different times, im which case the prosecutor was usually
compelled to elect some single taking; such eleetion being.
required to be made on the spur of the mement sometimes
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led to improper acquittals. The present section is intended
ta afford a remedy for such cases, and to place such cases
in the same position as the cases provided for by the pre-
vious section, When, therefore, it appears on the trial of
an indictment for stealing a nnmber of goods at the same
time, that the goods were taken at different times, the pro-
secutor is not to be put to elect to proceed on any particular
taking, unless it appear that there were more than three
takings, or that more than six calendar menths intervened
between the first and last of such takings, in which case he
is to elect such takings, not exceeding three, within the
period of six calendar months from the first to the last of
such takings. A suggestion has been made, that in some
extraordinary cases this may unduly lmit the evidence on
the part of the prosecution, ag it is said that evidence of
only three takings will be admissible, This is a fallacy;
the clause confines the prosecutor to proceeding to obtain
o conviction for three takings, but it does not at sll inter-
fere with the admissibility of any . evidénce that may in
the opinion of the court tend to explain the nature and
character of any of the takings. If, therefore, a case should
occur where a doubt arose whether the evidence as to one
or more takings shewed that it was felonious, there can be
no doubt that evidence of other takings would be admis-
sible for the purpose of removing such doubt precisely in
the same way as heretofore, but not otherwise. See R. v.
Bleasdale, 2 C. & K. 765. In fact the clause empowers
the prosecutor to proceed for three takings instead of one,
without in any respect otherwise altering the evidence that
may be admissible.” _ :

When it appears by the evidence that the felonious
receiving was one continuous act during-a certain period
of time, extending over two years, the court will not com-
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pel the prosecutor to elect, even if it be proved that some
of the articles received by the accused were so received at
divers fixed dates extending over more than six months, and
on more than three occasions.—R. v, Suprani, 13 E, L.
971, 6 L. N, 269.

203, When proceedings are taken against any person for having
received gonds, knowing them to Le stolen, or for having in his poe-
seasion slolen property, evidence may be giveh, at any stage of the
proceedings, that there was found in the possession of such person
other property stolen within the preceding period of twelve months,
and such evidence may be taken into consideration for the purpose of
praving that euch person knew the property which forma the subject
of the proceedings taken against him to be stolen : Provided, that not
less than three days’ notice in writing has been given to the person
aceused, that proof is intended to be given of such other property
stolen within the preceding period of twelve months, having been found
in liia posseesion : and such notice shall specify the pature or deserip-
tion of such other property, and the pereon from whom the same was
stolen.—40 V., ¢. 26, &. 3. 34-35 V., c. 112, s. 19, Fmp.

Bee remarks under sees. 82, 83, 84 of Larceny Aet,
p. 443, ante.

_ The cases of R. v. Oddy, 2 Den. 264; R. v. Dunn, 1
Moo. C. C. 146 ; and R, v, Dawis, 6 C. & P. 177, are not
now law since the above enactment.

Upon an indictment for receiving stolen goods, evidence
may be given under this section that there was found in
the possession of the prisoner other property stolen within
the preceding twelve months, although such other property
is the subject of ancther indictment against him.—RE. v,
Jones, 14 Cox, 3.

In order to show guilty knowledge, under this section,
it is not sufficient merely to prove that “ other pro-
perty stolen within the preceding peried of twelve months ”
had at some time previously been dealt with by the pris-
oner but it must be proved that such *‘other property”
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was. found in the possession of the prisoner at the time
when he is found in possession of the property which is the
subject of the indictment.—R. v. Daage 14 Cox, 85; R.
v. Carter, 15 Cow, 448,

204. When proceedings are taken against any person for having
received goods, knowing them to be stolen, or for having in his pos-
gession stolen property, and evidence has been given that the stolen
property has been found in his possession,—then if such person lias,
within. five years immediately preceding, been convicted of any offence
involving fraud or dishonesty, evidence of such previous conviction
may be given at any stage of the proceedings, and may be token into
consideration for the purpose of proving that the person accused knew
the property which was proved to be in his possession to have been
stolen : Provided, that not less than three days’ notice in writing haa
heen given to the person accused, that proof ie intended to be given of

- such previcous conviction ; and it shall not ba necessary, for the pur.
poses of this section, to charge in the indictnrent the previons-convie-
tion of the person so nccused.—49 V., o 26, 8. 4. 34357, o 112, 3.
1%, Imp.

See Larceny Adi, secs. 82, 83, 84, p. 443, ante, and
remarks under preceding scetion.

. 208, Sep.p. 535, anfe, underc. 167, * offences relatmy to the coin.”
206, See p 3T, ande, o 147, “ An acl respecting rivty, ele.

PROCEEDINGS WHEN I’REVIOUS OFFENCE CHARGED,

207 The proceedmga upen eny indictment for committing any
offence after a previous conviction or convictions shall be as follows,
that i5t0 say: the offender shall, in the first {nstance, be arraigned
tpor 80 mauch only off thiet indictment aa charges the subsequent
" offenge, and if he pleada-not. guilly, orif the court orders a ples of
not guilty 1o be entered on his behalf, the jury shall be charged, in
the first instance, to inquire concerning such subseguent offéuce only;
_sud-ifthe jury finds him gailty, or if, on arraigement, be pleads guilty,
ke shall then, and not before; be asked whether he waa so. previously
eonvicted, a8 alleged in the indictment, and i he answers that he was
so.previously convicted, the court may proceed to sentence him accord-
ingly, but if he denies that he was so previously convicted, or stands
milte of malice, or will not anewer direetly to such question, the jury
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shall then be charged to inguire concerning such previous convietion
or convigtions, and in such case it shall not be necessary to swear the
Jury again, but the oath already taken by them shall, for all purposes
be deemed lo extend to such last mentioned inguiry : Provided, that
if upon the trial of any person for any such subsequent offence, such
person gives evidence of his good character, the prosecutor may, in
answer thereto, give evidence of the conviction of such person for the
previcus offence or cifences, before such verdict of guilty is returned,
and the jury shall inquire concerning such previeus conviction or
convigtione at the same time that they inquire concerning such
subsequent offence.—32-33T7, ¢. 29, 5. 26, part.

See R. v. Harley, 8 L. C. J, 280,
Also R. v, Martin, 11 Coz, 343,

R. v. Thomas, 13 Cox, 52, and remarks unders 139,
ante, also, 8. 230, post.

IMPOQUNDING DOGUMENTS,

208, Whenever any instrument wiich has been forged or frau-
dulently altered is admitled in evidence, the court or the judge or
person who admits the snme may, at the reqnest of any person against
whom the same is admitted in evidence, ditect that the same shall be
fmpounded and be kept in custody of some officer of the court or

- other preper person, foreuch period, and sabject to such conditions, as

to the court, judge or person admitting the same, seems meet.-—32-33
V., e 19, 5 36.

This elause is not in the Tmperial Act. Tt was taken
from the Consolidated Statutes for Upper Canada, ¢, 101,
8 2. ' .
' DESTROYING COUNTERFEIT COIN,

209. Ir a.ny false or counterfeit coin is .produced in any court, the
court-shall order the saimne to be cut in pieces in.open court, or in the
preseance of a justice of the peace, and then delivered to or for the
lawfil owaer thereof, i 8Buch owner claims thesame,—32-33 7., ¢. 18,
4 28.

Not in the Imperial Act.

It. applies to all courts, civil and erimzinal,
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WITNESSES AND EVIDENCE.

210. Every witness duly subpoenaed Lo attend and give evidence
at apy criminal irial before any court of criminal jurisdiction shall
be bound to attend and remain in attendance throughout the trial,—
39V, c. 36,5 1.

211. Upon proof to the satisfaction of the judge, of the service of
the subpmna upon any witness whe fails to attend or remuin in
attendance, and that the presence of such wituesa ia materizl to the
ends of justice, he may, by his warrant, canse such witness to Le
apprehended and forthwith brought before him to give evidence and
to answer for his disregard of the subpeena; and such witness may
be detained on such warrairt before the judge or in the commen gaol,
with a view to secure his presence as a witness, or, in the discretion
of the judge, he may be released on a recognizance with or withont
gureties, conditioned for his appearance to give evidénce and to
answer for his default in not attending or not remgining in attendance ;
and the judge may, in a summary manner, examine into and dispose
of the charge against such witness, who, if he ie found guilty thereof,
ahail be liable to & fine not exceeding one hundred dollars, or to
imprigonment, with or without hard labor, for & term nol exceeding
ninety daye, or to both.—39 V., ¢ 36, s 2,

. As to re-calling witnesses, see R, v. Lamére, 8 L, C. J.
1815 B. v. Jennings, 20 L. C. J, 291; 2 Taylor, Ev.,
par. 1331, ’

212, If any witness in any criminal case, cognizable by indiet-
ment in any court of criminal jurisdiction at any term, sessions or
pittings of any such court in any part of Cauada, residen in any part
thereof; not within the ordivary jurisdiction of the court before which
such criminal case is cognizable, such court may issiie a writ of sub-
pmns, directed to such witness, in like inanner as if such witness was
resident within the jurisdiction of the court; and if such witness does
not obey such writ of subpcena, the court issuing the same may pro-
ceed against such witness for contempt or otherwise, or bind over such
witnesa to appear at such days and time as are necessary; and npon
default being made in such appearance, may cause the recognizances
of such witiess to be estreated, and the amount thereof to be sued for
and recovered by process of law, in like manner s if such witness

wag residenl within the jurisdiction of the court.—32-33 Vo o 29,
- 8. 69, .
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213. When the attendance of any person confined in any peniten-
tiary or in any prison or gaol in Canada, or upon the limits of any
gacl, is tequired in any court of criminal juriediction in any case
cognizable therein by indictment, the court before whom such pris-
oner is required to attend may, or any judge of such court, or of any
superior gourt er county court, may, hefore or during any such term
ot gitlings at which the aiten iance of such person is required, make
an order upon the warden of the penitentiary, or upon ihe sheriff,
gaoler or other person having the custody of such prisoner, to deliver
such prisoner Lo the person named in such order to receive him ; and
such person shall, at the time prescribed in such order, convey anch
prisoner to the place at which such person is required to attend, there
to receive and obey such further order us to the said court seems
meet~—~32-33 V., ¢, 29, 5. 0.

At common law, writs of subpoena have no foree beyond
the jurisdictional limits of the coutt fron which they issue,
but, by the above clause, any court of criminal jurisdiction
in Canada may summon a witness from any other part of
Canada, for instance, a criminal court in Quebec can sum-
mon a witness in Nova Scotia, or wice versd, and if the
subpcena i3 not obeyed, the court may proceed against the
witness in like manner as if such witness were resident
within the jurisdiction of the eourt, In England, the 46
Geo. IIT, ¢. 92, contains & provision of the same nature.
In criminal cases the witness is bound to aitend, even if he
hasg not been tendered his expenses,—3 Russ,-575 ; Roscoe,
Ew, 104,

* See, 213 renders unnecessary, in criminal matters, the
writ of habeas corpus ad testificandum. It seems to go
very far, and might lead to serions consequences ; it, for
instance, authorizes a judge of the court of quarter ses-
gions, or of the county court in any part of the Dominion,
to order the removal of a prisoner from any other part of
the Dominion. Moreover, this removal is not, as in Eng-
land, to be made under the same care and custody as if
the prisoner was brought under a writ of habeas corpus, and
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by the officer under whose custody the witness is, but by
any other person named by the judge in his order, thereby,
against all notions on the subject, releasing for a while a
prisoner from the custody of his gaoler, who, of course,
ceases, pro tempore, to be 1e=sp0n51ble for his safe keeping.
The Imperial act on the subject is the 16-17 V., ¢. 30,
8. 9. Though our statute does not expressly require It
- an affidavit stating the place and cause of confinement of
the witness, and further that his evidence is material, and
that the party cannot, in his absence, safely proceed to
trial, should be given in suppert of the application. And if
the prisoner be confined at a great distance from the place
of trial, the judge will, perhaps, require that the affidavit
should point out in what manner his testimony is material,
. —2 Taylor, Ev., par. 1149,

214. No person-offered a5 a witnesa shall, by reason of any alle-
ged incapacity from crime or ioterest, be excinded from giving evi-
dence on the trial of any ¢riminal case, or in any proceeding relating
or incidental to such case.—32-33 V., c. 29, 5. 62, and ¢ 19, s 54,
?aﬂ..

. 215, Every petson go offered shall be admitied and be compel-
lable to give evidence on oatl, or solemn affirmation, where an atir-
mation is receivable, notwithstanding that such person has or may
have an interest in the matter iv question, or in the event of the trial
in which he is offered as-a witness, or of any proceeding rclating or
incidental to such case, and notwithstanding thas euch person so
offered as a witness has been previously convicted of a crime or
‘offence.—32-33 ¥, ¢.'29, . 63.
These two clauses are taken from the 6-7 V., ¢. 83, 3,
1, of the Imperial statutes.
At common law, persons convmted of treason, felony,
piracy, perjury, forgery, ete., were not admitted as witnes-
ses, It was also a general rule of evidenee not to admit
.the testimony of a witness who was inferested, either di-
- rectly or indirectly, in the event of the trial. These inca-
‘pacities are now removed by the above enactments,
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In B, v. Clements Toronto, 1876) for murder, the
crown called as & witness a man who had been sentenced
to death, but whose sentence had been commuted to one
for Denitentiary for life, which he was then serving,
Galt, J., (after consulting Flagarty, J.,) admitted his
ewdenve, saying that he nould reserve the objection to it,
but the prisoner was acquitted.

In the case of R.v. Webb, 11 Com, 133, Lush, J., keld,
that, notwithstanding the last part of section 215, ante, a
person under sentence of death is incapab]é of being a
witness. The evidence of such 2 witness eannot in any case
be of much weight, since he is not liable o the temporal
punishments attached toperjury. See 2, Taylor Ev., par.
1169, nole.

Where several prisoners are jointly indicted, and one of
thew is convicted, either on his own confession or by ver-
dict, and sentenced before the trial of the other is con-
cluded, the prisoner so sentenced is rendered competent
for or against the other.—R. v. Jackson, 6 Oo.z 525, R,
v. Gallagher, 13 Coz, 61,

- In R. v. Wansor, 10 Cowm, 276, it was held that where
two persons. are jointly indicted, but separately tried, one
of them may be called as a witness against the other,

. although the one so ealled as a witness has not been tried,
g. nor acquitted, nor pleaded guilty to the indictment, nor
¥ discharged on a nolle prosequi. So in R. v. Payne, 12
k. Coz, 121, Chief Justice Cockburn said that if prisoners
f jointly indicted are tried separately, there can beno objec-
j: tion to calling dne prisoner as witness for another. Ses

e R.v. Jerrett, 22 U, C. Q. B. 499,

In B. v. Deeley, 11 Cox, 607, Mellor, J., allowed two

of the prisoners to-be.called as witnesses on behalf of the
¥ third, though they were jointly indicted and tried together

HHI
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But this ecase is overruled, and in R. v. Payne, 12 Clox,
118, it was held, by sixteen judges, thatafter several pris-
oncrs, jointly indicted and tried, are given in charge to
the jury, one, whilst in such charge, cannot be called as a
witness for another. And in R. v. Thompson, 12 Coz,
202, upon the same principle, it was held that the wif:e of
a prisoner, jointly indicted and given in charge to the jury
with other prisoners, cannot be called as a witness by one
of the other prisoners whilst the husband 1is 50 in charge
with them.—3ee R. v. Boulton, 12 Cox, 87; R. v. Brad-
laugh, 16 Cox, 217. _

Whenever, therefore, the erown or the defendant intend
to call as a witness one of the co-defendants they shonld
ask for a separate trial: if it is only after the defendants
bave jointly been given in charge to the jury that the
evidence of one of the defendants is discovered to be
necessary, then, if for the erown, a nolle prosequi may !Je
entered, or a verdict of acquittal may be taken, in the dis-
eretion of the court, if no evidence has been given against
the party who is sought to be made a witness. Ther% the
discharged prisoner becomes competent to testify cither
for the crown, or for his former co-defendants.—2 Tuylor,
Ev., par. 1223 —R. v. Hambly, 16 7. C. Q. B. 617,

Tf, on a first trial of two prisoners jointly indicted and
tried together, the jury are discharged without bgivi:ug a
verdict, there is nothing to prevent the prosecution from
trying only one of the prisoners on the venire de novo, anud
then, on this second trial, to call as a witness, on this issue,
the other prisoner.—R. v. Winsor, 10 Coz, 276. Bee 1
Starkie, Ev., 143, and 2 Starkie, 797.

'As to necessity for evidence of an accomplice to be cor-
roborated.—R. v, Andrews, 12 0. R, 184 ; following R v.
Stubbs, 7 Coxz, 48 ; Dears: 555, and R, v. Beckwith, 8 o
o.pP 274
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On a trial for murder the widow of the deceased was the
principal witness for the crown, and she testified that pris-
oner had told her he was planning the murder. There was
other evidence of her improper intimacy with the prisoner.
The prisoner having been convicted :

Held, that whether she was an accomplice or not the
verdiet should not be disturbed,—R. v, Smith, 38 U, C. Q.
B 218,

A. and B. were tried together on a joint indictment for
assanlt on a peace officer, and the wife of A, was offered as

‘a witness to disprove the charge against B. :

Held, that Ler evidence was properly rejected, but had
the husband not been on his trial she would have becn a
competent witness.—The Queen v. Thompson, 2 IHan.
(N. B.)T1,

210, On the summary or other trial of any person upon any

complaint, information or indictment, for common assault, or fur
assuult and battery, the defendant shall be a competent witness for the

, . prosecution or on his own behalf:

. 2. Ou auy such trial the wife or husband of the defendant shall be

" mcompetent witness on behalf of the defendant :

3. If another crime is charged, and the court having power to Lry
the same is of opinion, at the close of the evidence forthe prosecution,
that the only case apparently made cut iz one of commion assault, or
of assault and batiery, the defendant ehall be a competent wilness for
the prosecution or on his own behalf, and his wife or her busband, if

the defendant ia a-woman, shall be a competent witness on behalf of

the defendant, in respect of the charge of common assanlt, or assault
and battery :

4. Except a3 in the next preceding sub-section mentioned, thig

' section shall not apply 1o any prosecution in which any other crime

than common assault, or assault and battery, is charged in the infor
mation or indictment.—43 ¥, ¢. 37, & 2.

- 217, Nothing herein contained eshall, except as provided in the
next preceding section, render any person whe iz charged, v any
crimninal proceeding, with the commizzion of any indictable offince, or
any offen~e punishalle on summary conviction, competent or compel- .
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Jable to zive evidence for or againet l}irnself, or shnll. r?nder any
person compellable 1o answer any question tending to eriminate him-

se1f; and nothing herein contained shall render any ]1usba_nd compe-
tent or compellable 10 give evidence fur or against his wife, or any
wife competent or compellable to give evidence for or against her
husband in any criminal proceeding. —C. 5. U, e 32,5, 18 B8,

N. 8 (8rd 8), e 135, 5. 44, part. 19 17, (N. B.), ¢ 4L, 5. 2, pasi.

16 V. (£ E. L), ¢ 12, 5. 13, part, :

" On an indictment for assault and battery occastoning
actual bodily harm, the defeudant is mnet a competent

witness on his own behalf under see. 216 of the Procedure

Act.——R. v. Richardson, 46 U. C. Q. B. 875, See R. v.

Bonter, 30 U. C. €. P. 19, R. v. McDonald, 30 U, C.

. P. 21, note. g

The frandulent removal of goods under 11 G. 2, ¢. 19, =,

4 is a crime, and a conviction therefor was quashed with

costs against the landlord, because the defendant had been

compelled to testify on the prosecution.—The Queen v.

Lackie, 7 0. R. 431,

By the Interpretation Act, the word “ herein” in see. 217
means “in this act.” So that the last part of the section
" geems rather a contradiction of parts of see. 216,
218. The evidence of any person intereeted or supposed to be
nterested in respect of any deed, writing, instrument or other matter
" given in evidence on the trial of any indictment or information against
any person for any oflenee punishable under the ¢ Aot respecting
Forgery,” shall not be sufficient to sustain a conviction for any of the
gail ofences unless the same is corroborated by other legal evidence
in support of such prozecution.—32-33 ¥, ¢. 19, 5. 54, parl.

 See R. v. Hughes, 2 East P. €.1002. R.v. Haguire,
Ibid. The Bank prosecutions, B. & R. 378.

There is no such enactment in England, The act 9
Geo. 4, ¢. 32, 5. 2, was the first enactment enabling the
party whose name is forged to be a witness for the prose-
cution, )
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219. Any quaker or other person allowed by law to affirm instcad
of swearing in civil cases, or who solemnly declares that the taking
of any oath 19, according to his religious belief, unlawful, who ia
required to giveevidence in any ¢riminal case shall, instesd of taking
an oath in the usnal form, be permitted to make his sclemn affirma-
tion or declaration, beginning with the words following, that is to
say: *I, A. B,, do solemnly, sincerely and truly declareand atfirm ;"
which said affirmation or declaration shall be of the same force and
effect as if such quaker or other person usaforesaid had taken an ocath
in the usual form.—32-33F., . 29, 5. 61.

This enactment .corresponds with the 24-25 V., ¢. 66,
32-33 V., o 68, and 33-34 V., c. 49, of the Imperial
Statutes, The declaration required may be given with the
affirmation as follows: “I, A, B., do solemnly, sincerely
and truly declare and affirm that the taking of any oath is,

-according to my religious -belief, unlawful, and I do also

golemnly, sincerely and truly declare and affirm.”—2
Taylor, Ev., pars, 1253 and 1254,

220, Whenever it is made to appear at the instance of the Crown
or of the prisouer or defendant, to the satisfaction ofa judge of a snpe-
rior court, or a judge of a connty court having criminal jurisdiction,
that any person who i dangerously ill, and who, in the opinion of
some licensed medical practitioner, is not likely to recover from such
illness, is able and willing to give material information relating to any
indictable offence, or relating toany person accused of any such offence,
such judge may, by order under hia hand, appoint a cominissioner to
take in writing the statement on oath or affirmation of such person:

2. Such commissioner shall take auch statemnent and shall subscribe
the same and add thereto the names of the persons, ifany, present at the
taking thereof, and if the deposition relates to any indictable offence
for which any accused person is already committed or bailed to appear
for trial, shsll transmit the same, with the said addition, to the proper
officer of the counrt for trial at whickh such accused person has been so
committed or bailed; and in every other case he shall fransmit the
same to the clerk of the peace of the county, division or city in which
he has taken the game, and such clerk of the peace shall preserve the
same and file it of record, and, upon order of the court or of a judge,
transmit the same to the proper officer of the court where the same
ghall be required to be used as evidenece:
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3. Ifafterwards, upon the {rial of any offender or offence to which
the same relates, the person who made the statement is proved to be
dead, or if it ia proved that there is noreasonable probability that snch
pereon will ever be able to atfend at the trial to give evidence, such
statement may, upon the production of the judge’s order appointing
such commissioner, be resd in evidence, either for or against the
accased, without further proof thereofl, if the same purports to be
gigned Ly the commissioner by or before whom it purports to have been
taken, and if it is proved to the salisfuction of the court that reasonable
nolice of the intention to take such statement was served upon ihe
person (whether prosecutor or accused) against whom il is proposed,
to be readd in evidence, and thatsuch person or hia connsel orattorney
Lad, or might have hud, if he had chosen to be present, full opportu-
nity of cross-examining the person who made the same.—43 V., ¢. 35
ss. 1 and 3, part. 30-31 V., ¢. 35, 5. 8, Imp.

The notice required by this section is a written notice,
Whether it has been a reasonable notice, and whether the
opportunity for cross-examination was sufficient or not, are
questions for the judge at the trial.—R. v, Shurmer, 16
*Cox, 94,

221, Whenever a prisoner in actnal custody in served or reccives
notice of an intention to take such etaternent as hereinbefore mentioned,
the judge wlho has appointed the commissioner may, by an order in
“writing, direct the gaoler having the custody of the prisoner Lo convey
him to the place mentioned in the said notice, for the purpose of being
present at the taking of the statement ; and such gaoler shall convey
the prisoner accordingly, and the expenses of such conveyance shall
be paid out of the funds applicable to the other expenses of the prison
from which the prisoner has been conveyed.—43 V., e 35, 32.2 and
3, parL 30-31 ., ¢ 35,5 7, Imp.

222 If, upon the trial of any accused person, it is proved upon
the oath or affirmation of any credible witness, that any person whose
deposition has been taken by a justice in the preliminary or other
tnvestigation of any charge, is dead, or is so ill a8 not to be able to
travel, or in absent from Canada, and if it is also proved that such
deposition was taken ip the presence of ihe person aceused, and that
Ite, his couneel or attorney, had a full opportuwity of ecross-examining

" the witness, then if the deposition purports to be sigoed by the justice
. by or before whom the same purports to have been taken, it shall be
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rend as evidence in the proseculion, without further proof thereof,
wnless it is proved that such deposition was not in fact signed by the
justice purporting to have signed the eame, —32-33 V., e. 30,5 30, part
11-12 V.. ¢. 42, 3. 17, Imp. :

Doubts have arisen in England whether, under this last
cited clause of the Imperial act, the prosecution must have
been identically for the same offence as charged against the
prisoner, by the depositions against him as taken by the

magistrate, and it has even been held that a deposition
taken on a charge of assault could not afterwards be received

_on an indictment for wounding.—R. v. Ledbeiter, 3 C. &

X.108. Theugh in the subsequent case of 1. v. Beeston,
Dears. 405, it was held by the court of criminal appeal
that a deposition taken on a charge, either of assault and
robbery, of deing grievous bodily harm, or of feloniously
wounding with intent to do grievous bodily harm, can,
after the death of the witness, be read upon a trial for mur-
der or manslaughter, where the two charges relate to the
same transaction, yet it seems by the report of the case
that if the charges on the two occasions had been substan-
tially different, the deposition would nob have been admis-
sible : sce R. v. Lee, 4 F. & F. 63; R.v. Radbourne, 1
Leach, 457 ; R. v. Smith, R. & R. 339; R. v. Dilmore, 6
Cow, 52. But now, in Canada, by sec. 224 of the Procedure
Act, all doubts on the question are removed, and a depogi-
tion taken on “any” charge against a person may be read
as evidence in the prosecution of such person for “uany
other offence whatsoever,” when the deposition is otherwise
admissible. :

Prisoner's deposition.—The depositions on oath of 2
witness legally taken are admissible evidence against Lim,
if he is subsequently tried on a criminal charge. The only
exception is in the case of answers to questions, which he
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.objected te, when his evidence was taken as tending to
criminate him, but which he has been improperly compelled
to answer.— R, v, Coofe, L. B. 4 P. C, 59%; 12 Cox, 557 ;
R. v. Qarbett, 1 Den. 236. Where a witness claims pro-
tection on the ground that an answer may criminate hir,
and he is compelled to answer, the answer is inadmissible
whether he claim the protection in the firsy instance or after
having given some answers teading to criminate himself,—
R. v. Garbett, ubi supra, But it seems that the part of
the deposition given before such witness has so claimed the
protection of the court is admissible,—R. v. Coote, ubi
supra, And the witness need not have been cautioned or
put upon his guard as to the tendency of the question, in
order to render his answer admissible. Secs, 70 and 71 of
the Precedure Act, are applicable to accused persons only
and not to witnesses; and sec. T2 of the same Act enacts
specially that “nothing herein contained shall prevent any
prosecutor from giving in evidence any admission or con-
fession, or other statement made at any time by the person
aceused or charged, which by Iaw would be admissible as
evidence against him.” See 3 Russ, 418, and R. v. Coote,
ubi supra, )

Also, R.v. Wellings, 14 Cox, 105, and R. v. Beriau,
Ramsay's App, Cases, 185.

The fact alone of the witness residing abroad at the time
of the trial is not sufficient to admit his deposition.—R, v.
Awustim, Dears, 612,

On a trial for murder, the examination of the deceased
cannot be put in evidence, if the prisoner had ot the
opportunity to cross-examine him, he having knowledge
that it was his interest to do so.—R. v. Milloy, 6 L. V. 9,

Depositions net taken in presence of the accused cannot
be submitted to the grand jury under sec, 222, Trocedure
Act-—R, v. Carbray, 13 ¢. L, R. 100.
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The deposition, regularly taken by the committing magis-
trate, of a witness, was allowed to be read ab the trial, for
the reason that a medical man proved that the witness was
old, and that he thought, under her state of nervousness,
that she would faint at the idea of coming into court,
though he was of opinion that she could go to London to
gee a doctor without difficulty ov davger, Held, that her
deposition ought not to have been reccived.—R. v. Farrell,
12 Coz, 605; R, v. Thompson, 13 Cox, 181,

The deposition of a witness who has travelled to the
assize town, but is too ill to attend court, may be read
before the grand jury.—R. v. Wilson, 12 Com, 632; K. v.
Gerrans, 13 Coz, 158 ; R. v. Goodfellow, 14 Cox, 326.

Depositions taken abroad under the Merchant Shipping
Act may be received in evidence, if the witness cannot be
had.—R. v. Stewart, 13 Cox, 296. '

Too much importance cught not to be attached to the
variations between what a witness says at the trial and
what his deposition before the magistrate makes himn say, if
there is a substantial econcordance between both. —Z. v.
Wainwright, 13 Coz, 171. .

On a charge of murder, to prove malice or motive against
the prisoner, the deposition of the deceased against him,
taken before the magistrates on another charge, was held
admissible.—R. v. Buckley, 13 Cow, 293 ; R.v. Williams,
12 Cox, 161, : A

Upon 2 prosecution for uttering forged notes, the deposi-
tion of one S., taken before the Police Magistrate on the
preliminary investigation, was read upon the following
proof that S. was absent from Canada. R. swore that 8. had,
a few moenths before, left his (R.’s) house where she (8.)
had, for a time, lodged; that she had sinco twice heard
from her in the U. 8. but not for six months. The chief
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constable of Hamilton, where the prisoner was tried,
proved ineffectual attempts to find 8., by means of personal
inquiries in some places, and correspondence with the
police of other cities. 8. had for some time lived with the
prisoner as his wife :

Held, upon a case reserved, Cameron, J., dis., that the
admissibility of the deposition was in the discretion of the
judge at the trial, and that it could not be said that he had
wrongfully ‘idmlttedlt —The Queen v. Nelson, 1 0. R. 500,

223, The stalement made by the accused person before the justice
may, if necessary, upon the trizl of such person, be given in evidence
- against him without further proof thereof, unless it i3 proved that
the justice purporting to have signed the same did not in fact zign the
same.—32-33 ¥, 0. 30, 5. 34, 11-12F,, ¢ 42, 5. 18, Imp.

See The Queen v. Soucie, nnder sec. ¢ of c. 168, p.
565, ante. his secticn must be read in conmection with
sees, 70 and 71 of the Procedure Act, p. 638, ante.

224, Depositiona taken in the preliminary or other investigation
of any charge against any person may be read as evidence in the
progecution of such person for any other offence whatsoever, upon the
like proof and in the same manner, in all respects, as they may,
according to law, be read in the prosecution of the otfence with which
such perzon was charged when sucl depositions were taken.—32-33
¥.ye. 29, 5 58.

- The deposition on cath of a witness is evidenee agaiust
him on his trial if -he is subsequently eharged with a
'crlme —R. v, Coote, 12 Cox, 5567 ; L. B 4P, C, 599. See
‘R. v. Buckley, ante, under sec. 222, and remarks under
that section.

- 225, A certificate, conlaining the substance and effect ouly, omit
ting the formal part, of the indictment and trial for any felony or mis-
demeanor, purporting te be gigned by the clerk of the court or other
officer having the custody of the records of the contt whereat the
indictiment was tried, or among which such indictment h as been filed,
“or by the deputy of such clerk or other officer; shall, upon the trial of
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an indictment for pexjury or subornation of perjury, be sufficient evi-
dence of the trial of such indictment for felony or misdemeanor,
withont prool of the signature or official characier of the person
appearing to have signed the same—32-33 7., ¢. 23, 5. 11. 4-15F., ¢
109, s. 22, Tmp.

It is to be observed that this section is merely remedial,
and will not prevent a regular record from being still admis-
sible in evidence, and ecare must be taken to bave such
record drawn up in any -case where the particular aver- -
ments in the former indictment may be essential.— Lord
Campbell’s dcts, by Greaves, 27.

Before the same court, though not during the same term,
the production by the officer of the court of the indietment
with the entries thereon and the docket entries is sufficient.
—R. v, Newman, 2 Den, 390. But the record or a certifi-
cate under the above section are necessary when before
another court.—£&. v. Coles, 18 Cox, 165,

226, Whenever, upon the {rial of any offence, it is necessary to
prove carnal knowledge, it shall not be necessary to prove the actual
emission of seed in onder to constitute a carnal knowledge, but the

carnal knowledge shall be deemed complete on proof of any degree of
penetration only.—32-33 7., ¢ 20, s. 65.

See see. 37 of ¢. 162, p. 197, ante. oo~

227, The trial of any woman charged with the murder of any
issue of ker body, male or female, which, being born alive, would, by
law, be bastard, shall procced and be governed by such and like rules
of evidence and presumption as are by law ueed and allowed to take
place in respect to other trials for munder.—82-33F ., ¢. 20, 5. B3,

This section repeals 21 Jac. 1, c. 27, repealed in Eng-
land by 43 Geo. 3, ¢. 58. By the repealed act, if tho
mother of an illegitimate child endeavored privately .to
conceal his birth and death, she was presumed o have
murdered it, unless she could prove that the child was born
dead. Taylor, on Evidence, Note 7, p. 128, justly says
that this rule was barbarous and unreasonable,
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228, In any prosecution, proceeding or trial for any offence nnder
the eighty-seventh gection of * The Larceny At a timber mark,
duly registered under the provisions of the *‘ Agt respecting the Mark-
ing of Timber,” on any timber, mast, spar, saw-lag, or other deserips
tion of lumber, shall be primé facie evidence that the same is the pro-
perty of the registered owner of such timber mark ; and possession by
any offender, or by others in his employ, or on his behall, of any such
‘timber, mast, spar, saw-Jog or other description of Jumber so marked,
-ghall, in all cases, throw upon the person charged with any sueh

" .offence the burden of proving that such timber, mast, spar, gaw-log or
'other description of lumber, came lawfully into his possession, or the
poasession of such others in his-employ or on his behalf as aforezaid.—
38V, ¢ 40,5 1, part.

See sec. 87 of The Lareeny Aet, p. 457, ante.
_ The act respecting the marking of timber is c. 61 of
R8.C : '

2290, When, upon the trial of any person, it becomes neceseary 10
prove that any eoin produced in evidence against such person is false
or counterfeit, it shall not be necessary to prove the same to be false
and counterfeit by the evidence of any moneyer or other officer of
‘Her Majesty’s mint, or other person employed in producing the lawfal
‘toin in Her Majesty’s dominions or elsewhere, whether the cvin coun-

terfeited ia current coin, or the coin of any foreign pringe, state or
country, not current in Canada, but it shall Le enfficient to prove the
game to be false or counterfeit by the evidence of any other credible
witness.—32-33 7., ¢. 18, 5. 30. 24-25F,, ¢. 99, 5. 29, Jmp.

The usual practice is to call as & witness a silversmith
:of the town where the trial takes place, who examines the
‘coin in court, in the presence of the jury.—Dawvis’s Or, L.
236. o -

. 230. A certificate, containing the substance and effect only, omit-
ting the formal pait, of any prévions indictment and conviction for
fny felony or misdemeanor, or'a-copy of auy summary’ eonviction,
purporting to be signed by the clerk of the court or:other officer hav-
ing the castody of the records of the eourt before which the offender
‘was first convicted, or to which such summary conviction was re-
turned, or by the deputy of such clerk or officer, shall, npon proof of
theidentity of the person of the offender, be sufficient evidence of such
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conviction, without proof of the signature or official character of the
person appearing to have signed the same.—32-33 V., c. 29, s 26,

parf.

See secs. 139 and 207, ante, of which, in the correspond-
ing English seelions, this section 230 forms part.

The Act 34-35 V., c. 112, 5. 18, Imp., also contains an
enactment a3 to proof of a previous eonviction,

231, A witness may be guestioned as to whether he has been con-
victed of any felony or misdemeanor, and upon being 3o questioned,

Afhe either denies the fact or refuses to answer, the opposite party

may prove such conviction ; and a certificate, as provided in the next
preceding section, shall, upon proof of the identity of the witness, as.
sueh convict, be sufficient evidence of his conviction, withoul proof
af the signature or the official character of the person appearing to.
have signed the certificate.—32-33. V., ¢. 29, 5. 65.

This enactment is taken from the 28 V,, ¢. 18, a. 6
of the Imperial statutes, An Aet for amending the law

“of evidence and practice on eriminal trials..

. Questions tending to expose the witness to criminal acen-
sation, punishment or penalty need not be answered; no
one can be forced to criminate himself, But this privilege.
can be invoked only by the. witness himsell. Nor is the
judge bound to warn the witness of his right, though he
may deem it proper to do so.—2 Taylor, Ev, par, 1319;
R. v. Coote, L. R, 4 P, €. 599; 12 Cowx, 557. Whether
the answer may tend to criminate the witness, or expose-
him to a penalty or forfeiture, is a point which the court
will determine, under all the circumstances of the case, as
soon as the protection is claimed, but without requiring,
the witness fully to explain how the effect would be pro--
duced ; for, if this were necessary, the protection which the
rule is designed to afford to the witness would at ence be
annihilated,

It is now decided, contrary to an opinion formerly
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- enterfained by several of the judges, that the mere
declaration of & witness on oath, that he believes that the
answer will tend to criminate him, will not suflice to
protect him from answering, when the other eircumstances
of the case are such as to induce the judge to believe that
the answer would not really have that tendency. In all
cases of this kind the court must see frow the surrounding
circnmstances, and the nature of the evidence which the
witness is called to give, that reasonable gronnd exists for
apprehending danger to the witness from his being com-
pelled to answer. When, however, the fact of such

- danger is once made to appear, considerable latitude
should be allowed to the witness in judging for himself of
the effect of a particular question; for it is obvious that a
question, though at first sight apparently innocent, may,
by affording a link in a chain of evidence, become the
means of bringing home an offence to the party answering,
On the whole, as Lord ,Hardwicke once observed, “these

- obJectlons to ahsworing: ‘should be held to very strict rules,”

and, ‘in’ some way or other, the court should have the
sanction of an oath for the facts on which the objection ig
founded.—2 Taylor, Ev., par. 1311,

. If the prosecution to which the witness might he
exposed, or his Hability to a penalty or forfeiture, is Larred
by lapsc of time, the privilege has ceased and the witness
must answer.—2 Taylor, Ev., par. 1312,

Whether & witness is bound to answer any question,
the direct and immediate effect of answering which mighst
 be to degrade his chamacter, seems doubtfnl, although
where the transaction as to which the witness is interro-
gated forms any material part of the issue, he will be
obliged to answer, however strouoly his evidence may
reﬂech on his character.
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Where, however, the question is not directly material
to the issue, but ig only put for the purpose of testing the
character and conseguent credit of the witness, there is
much more room for deubt. Several of the older dicta
and authorities tend to show that in such case the witness
is not hound to answer; but the privilege, if it still exists,
is certainly much discountenanced in the practice of mod-
ern times. Even Lord Fllenborough, who is reported to
have held on one oceasion that a witness was not bound
to state whether he had not been sentenced to imprisonment
in & house of correction, and on another, that the question
could not so much as be put to him, seems in a later case
to have disregarded the rules thus enunciated by himself;
for, on a witness declining to say whether or not he had
becn confined for theft in gaol, his Lordship harshly
observed ;- “ If you do not answer the guestion, I will send
you there.”

No doubt cases may arise where the judge, in the
exercise of his diseretion, would very propeily interpose to
protect the - witness from unnecessary and unbecoming
annoyance. For instance, all inquiries into discreditable
transactions of a remote date might, in general, be rightly
suppressed ; for the interests of justice can seldom require
that the errors of a man’s life, long since repented of, and
forgiven by the community, should be recalled to remem-
brance at the pleasure of any future litigant. So questions
respecting alleged improprieties of conduct, which furnish
no real ground for assuming that a witness who conld be
guilty of them would not be a man of veracity, might very
fairly be checked. But the rule of protection should not
be further extended ; for if the inquiry relates to transac-
{ions comparatively recent, bearing directly upon the moral
principles of the witness, and his present character for
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veracity, it is not easy to perceive why he should be pri-
vileged from answering, notwithstunding the answer may
disgrace him, It has, indeed, been termed a harsh alterna-
tive to compel & witness either to commit perjury or to
destroy his own reputation; but, on the other hand, it is
obviously most important that the jury should have the
means of ascertaining the character of the witness, and of.
thus forming something like a correct estimate of the value
of his evidence. Moreover, it seems absurd to place the
mere feelings of a profligate witness in competition with
the substential interests of the parties in the cause.—2

Taylor, Ev., pars, 1313, 1314, 1315; 3 Russ. 543, 547.

_ By the words “ or refuses to answer ” in the said section
(and these words are also in the Imperial statute), it
would, at first sight, seem that the witness questioned as to
a previous coaviction is net bound to answer; but it
is obvious that this is not so; and the above quotation
from Taylor ‘goes to show clearly that the question, if
insisted npon by the court, must be answered. Indeed, in
a great many cases, the party putting the  question could
not be expected to be ready, on the spot, to prove the
conviction of the witness, otherwise than by himself.

, 232, Tt shall not be necessary to. prove by the attesting withess
any instrument to the validity of which atiestation is not requisite; and

euch instrument may be proved by admission or otherwise, as if there
had been no attesting witness thereto.—32-33 ¥, ¢. 29, & 66.

This is, verbatim, sec. 7 of 28 V., ¢. 18, of the Imperial
statutes, Formerly the rule was that if an instrament,

on being produced, appeared to be signed by subseribing.

witnesses, one of them, at least, should be called to prove
its execution. The above clause abrogates this rule. It
applics only to instruments to the validity of which
attestation is not requisite. In 2 Taylor, Ev., pars.
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1637, et seq., will be found & lst of the principal docuwents
requirtng attestation in England,

233. _Comp.n.rison of a disputed writing with any writing proved
to the E{t{l:‘-"ﬁll‘,l.l()l‘l of the court to be genuine, shall be permitted to be
wade I_w witnesses 3 and such writings and the evidence of witnesses
respecting the sawme may be submitted to the court and jury, as evi-
dence of the genuineness or otherwise of the writing iv dispute.—32-
33 V., ¢ 29, 5. 67,

As the preceding clauses, this enactment is taken
from the 28 V., ¢. 18 of the Imperial statutes, andis ver-
batim section 8 thereof. Before this enactment, it was an
established rule that, in a criminal caze, handwriting could
not be proved by comparing a paper with any other papers
acknowledged to be genuine: 3 Russ., 361; ncither the
witness nor the jury were allowed to compare two writings
with each other, in order to ascertain whether both were
written by the same person.——2 Tuylor. Ev., par. 1667,

‘234.. A party producing a witness shall not be allowed to impench
his crel_:lat_. by general evidence of bad character; but if the witness, in
_tl}e opinion _cf' Ehe court, proves adverse, such party mnay contradict
him hy other évidence, or, by leave of the court, may prove that the

witness made at other times a statement incousistent with his present
testimony ; but before such last mentioned proof can be given, the

- circumstances of the aupposed statement, sufficient to designate the

particular occasion, shall be mentioned to. the witness, and he shall ba

¥ asked whether or not he did make such statement.—32-33 V., ¢. 29,
E: 8. G3.

This 15 sec. 3 of the 28-2b V., c 1-8, of the Imperial
Statutes, an Act for amending the law of evidence and

. practice on eriminal trials,

In the Provinca of Quebee a similar enactment is con-

- “tained in atticle 269 of the Code of Civil Procedure.

The word adverse in the above clause does mot mean

marely wnfavorable, but hostile ; 2 Taylor, Eb, par,
1282. However, in Dear v. Knight, 1 F. & F. 433, Exle,

i



