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* he owed him out of the proceeds of the note when discount-
ed is not sufficient to sustain s conviction of obtaining a
signature with intent to defraud under section. 78.—Ai. v.
Pickup, 10 L. C. J. 310,

80. Every one who, by any fraud or unlawful device or ill practice
in playing any game of eards or dice, or of any other kind, or at uny
race, or in bettingon any event, wins or obtains any money or property
from any other person, shall be held to have anlawfally obtained the
enme by falze pretences, and shall be punishable accordingly,—32-33
V.3l s 97, 89F, c 109, 17, Imp.

Indictment.—The Jurors for Our Lady the Queen, upon
their oath present, that W, M., on ......... by fraud, unlaw-
ful device and ill-practice in playing at and with cards,
unlawfully did win from one A. B., and obtain for himself,
the said W. M., a sum of money, to wit, fifty pounds, of
the monies of the said A. B, and so the jurors aforesaid,
upon their cath aforesaid, do say that the said W. M, then,
in manner and form aforesaid, unlawfully did obtain the
paid sum of money, to wit, fifty pounds, so being the monies
of the said A. B, as aforesaid, from the said A. B. by a
false pretence, with intent to cheat and defraud the said
A. B. of the said sum of money, to wit, fifty pounds,
against the form of the statute in such case made and
provided, and against the peace of Our Lady the Queen, her
crown and dignity.

(2nd count): And the jurors aforesaid, upon their oath
aforesaid, do further present, that the said W. M. afterwards,
to wit, on the day and year aforesaid, by fraud, unlawful
device and ill-practice, in playingatand with cards, unlaw-
fully did win from the said A. B.and obtain for himself, the
gaid W.M., a certain sum of money with intent to cheat him,
the said A. B, to the evil example of all others in the like
case offending, against the form of the statute in such
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case made and provided, and against the peace of Our
Lady the Queen, her crown and dignity.—Awrchbold.

An indictment in the form contained in the above second
count was held good after verdict, although it was objected
that it should have alleged that the money won was the
property of the person defrauded.—R, v. Moss, Dears. &
B. 104,

Where the offence was committed by two or more, and
there is any doubt whether the game or fraud comes within
this section, a count should be added asin B, v. Hudson,
Bell, C. C. 263, charging a conspiracy to cheat.

The fraud or unlawful device, or ill-practice must be
proved.—R. v. Darmely, 1 Stark. R. 259; R. v. Rogier,
2 D. & R, 431, It does not seem necessary to state the
name of the game.--Archbold. Se¢ R.v. Bailey, 4 Coz,
390,

Winning by frand at tossing with coins falls under this
section.— K. v. (’Connor, 15 Com, 3.

81. Every one who, by means of any false ticket or order, or of
any other ticket or order, fraudulently and unlawfully obtaina or
aitempts to obtain any passage on any railway, or in any steam or

other vessel, is guilty of a misdemeanor, and liable to six mouths’
impriscnment,—32-33 F.,c. 21, 5. 98,

The clause provides for the offence and the attempt to
§: commit the offence ......... Urder sect. 183 of the Proce-
"_;‘dura Act, upon the trial of an indictment for any offence
against this clause, the jury may convict of the attempt to
commit the offence charged, if the eviderce warrants it

RECEIVING STOLEN GOODS,

. 82, Every ene who receives any chattel, money, valuable security
¥ or cther property whatsoever, the stealing, taking, extorting, obtaining,
embezzling and otherwise disposing whereof amonnts to felony, either
at common law or by virtue of this Act, knowing the same to have
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been feloniously stolen, taken, extorted, obtained, embezzled or
disposed of, is guilty of felony, and liable Lo fourteen years' imprie-
oniment.—32-33 V., e. 21, 8. 100, part. 2125V, ¢ 06, 5. 91, Imp.

83, Every one who receives any chattel, money, valuable security
ot cther property whatseever, the stealing, taking, obtaininy, convert-
ing or disposing whereof is made a infademennor by this Act, knowing
the same to have been unlawfully stolen, taken, obtained, converted
or dispored of, is guilty of a misdemeanor, and liable to seven years'
imprisonment.—32-33 F., ¢ 21, s. 104, purt. 22V, e W, o8 B,
IFR‘U.

8.1, Every one who receives any property whatsoever, knowing the
game to be unlawfully come by, the atealing or taking of which
properiy is by this Act punishable on summary conviction, either for
every offence, or for the first and second offence only, ahall, on sum-
mary conviction, be liable, for every firat, second or subsequent offence
of receiving, to the same furfeiture and punishment to which a persou
guilty of & first, recond or subsequent offence of stealing or taking
puch property is by this Act liable,—32-33 V., ¢, 21, 5. 106, 24-25 F.,
¢. 96, 5 97, ITmp.

See sec. 20 of Procedure Act, as to venue,

Clause 82 applies to all cases where property has heen
feloniously extorted, obtained, embezzled, or otherwise
disposed of, within the meaning of any section of this act.
— Greaves, Cons. Acts, 179,

See secs. 135, 136, 137, 138, 199, 200, 203, end 204 of
the Procedure Act.

As to the meaning of the words ¢ valuable security,”
“ property ” and “having in pessession,” see, anfe, sect. 2.

Indictment against a receiver of stolen goods, under
sect. 82, as for a substantive felony.——...... that A, B,
Ol...... t...... one silver tankard, of the goods and chattels
of J. N. before .. :n feloniously stolen, taken and carried
away, feloniously did receive and have, he the said A, B.
at the time when he so received the said silver tankard

a3 aforesaid, then well knowing the same to have been.
feloniously stolen, taken and carried away, against the.

form...... Arehbold, 434,
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Any number of receivers at different times of stolen
property may now be churged with substantive felonies in
the same indictment. See. 1338 Procedure Act.

And where the indictment containg several counts for
larceny, deseribing the gouds stolen as the I)l‘f:JpCrt}’.Of dif-
ferent persons, it may contain the like number of counts,
with the same variations, for receiving the same goods. —
B v. Becton, 1 Den. 414, It not necessary to state by
whom the principal felony was committed, £, v, Jervis, 6
C. & P 156 ; and, if stated, it is not necessary to aver
that the principal has not been convicted. K. v, Baater,
5 T. K. 83. Where an indictment charged Woolford with
stealing a gelding, and Lewis with receiving it, knowing it
to Luve been “so feloniously stolen as aforesaid,” and
Woolford was acquitted, Tatteson, J. held that Lewis
could not be conviected upon this indictment, and that he
might be tried on another indictment, charging him with
having received the gelding, knowing it tohave been stolen
by some person unknown.—XR, v. Woolford, 1 M. & Rob.
384; 2 Russ, 556,

An indictment charging that a certain evil-disposed
person feloniously stole certain goods, and that C. D. and
E. F. fcloniously received the said goods, knowing them
to be stolen, was holden good against the receivers, as
for & substantive felony.~—XH. v. Caspar, 2 Moo, C. €. 101.
The delundant may be convicted both on 2 count charging
him us accessory before the fact and on a count for receiv-
ing— . v. Hughes, Bell, C, €. 242,—The first count of
the indictment charged the prisoner with stealing certain
goods and chattels ; aud the second count chargad him
with receiving “the goods and chattels aforesaid of the
value aforesaid, so as aforesald feloniously stolen” He
was acquitted on the first count but found guilty on the
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second: Held, that the conviction was good.—R. v.
Humiley, Bell, C. C. 238 ; R.v, Craddock, 2 Den. 31.
Indictment against the principal and receiver jointly.
—The Jurors for Our Lady the Queen, upon their oath
present that C. D. on ......... at vevsenens one silver spoon
and one table-cloth, of the goods and chattels of A, B.,
feloniously did steal, take and carry away, against the
peace of Our Lady the Queen, her crown and dignity;
and the jurors aforesaid, upon their oath aforesaid, do
further present, that J. S. afterwards, on......the goods and
chattels aforesaid, so as aforesaid feloniously stolen, taken
and carried away, feloniously did receive and have, he the
said J. 5. then well knowing the said goods and chattels to
have been feloniously stolen, taken and carried away,
against the form......... Archbold, 440 ; 3 Burn, 323.
Indictment against the receiver as accessory, the prin-
cipal having been convicted.—The Jurors for Qur Lady
the Queen upon their oath present, that heretofore, to wit,
at the general sessions of the......... holden at......... on
eessseeenib Wag presented, that ene J. T. (continuing the for-
mer indictment to the end ; reciling i, however, in the
past and not in the present tense : ) upon which said
indietment the sai@ J, T., ate.e.eecns aforesaid, was duly
convicted of the felony and lareceny aforesaid. And the
jurors aforesaid, upon their oath aforesaid, do further pre-
sent, that A. B, after the committing of the said larceny
and felony as aforesaid, to wit, on......... the .goods and
chattels aforesaid, so as aforesaid feloniously stolen, taken
and carried away, feloniously did receive and have, he
the said A, B. then well knowing the said. goods and
chattels to have been feloniously stolen, taken and carried
awsay, against the from....... v Archbold, 440,
- Indictment against a receiver, under sect, 83, where
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the principal offence 18 ¢ misdemeanor.—~......... e 1T
) T one silver tankard of the goods and chattels of J,
N. then lately before unlawfully, knowingly, and designedly
obtained from the said J.N. by false pretences, unlawfully
did receive and have, he the said A, B, at the time when
he so received the said silver tankard as aforesaid, then
well knowing the same to have been unlawfully, know-
ingly, and designedly obtained from the said J. N. by false
pretences against the form,........ Archbold, 439,

The indictment must allege the goods to have been
obtained by false pretences, and known to have been so0;
it is not enough to allege them to have been * unlawfully
obtained, taken and carried away,”—R, v. Wilson, 2 Moo.
C. C 52

In R. v. Qoldsmath, 12 Cox, 479, upon an indictment,
under this section, an cbjection was taken that the indiet-
ment did not set out what the particular false pretences were
aa in the form above given. It was held that the objection,
not having been taken before plea, was cured by the verdict
|- of guilty, but the judges did not adjudicate upon the

" merit of the objection itself; Bramwell, B,, intimated,
. that, for the future, it might be safer, in indictments of
- this nature, to state specifically what the false pretences
were, as in indictments for obtaining under false pre-
tences ; see B, v. Hill, note r, 2 Huss, 554, where it wag
held that an indictment, for so receiving goods obtained
by false pretences would be held bad on demurrer (or
motion to quash) if it did not allege what were the false

pretences,
. At common law, Teceivers of stolen goods were only
guilty of a misdemeanor, even when the thief had been
convicted of felony.——Fost. 373, See Secs. 136, 137 of



448 LARCENY.

The goods must be soreceived as to divest the possession
out of the thief.—R. v, Wiley, 2 Den. 37. But a person
having a joint possession with the thiel may be convieted
as a receiver.—R. v. Smith, Dears. £94. Manual posses-
sion is unpecessary, it iy sufficient if the receiver has a
control over the voods,— R, v. Hubson, Dears. 100; 1L, v.
Smith, Dears. 494 ; sce,ante, sect. 2, as to the words
“having in possession.” The defendant may be convicted
of receiving, although he assisted in the theft.-—E. v. Dyer,
2 East, 767 ; It. v. Craddock, 2 Den, 31; R. v. Ililton,
Bell, C.C.20; 18, v. Hughes, Bell, C. €. 242, But not if
he actually stole the goods.—R. v. Perkins, 2 Den. 459,
Where the jury found that a wife received the goods withous
the knowledge or control of her husband, and apart from
him, and that he afterwards adopted his wife's reccipt, no
active receipt on his part being shown, it was held that the
conviction of the husband could not be sustained.— /i, v.
Dring, Dears. & B. 329 ; but see K. v. Weodward, L. &
C. 122,

There must be a receiving of the thing stolen, or of part
of it; and where A, stole six notes of £100 each, and haviug
changed them into notes of £20 each, gave some of them
to B.: it was held that B, could not be convicted of receiv-
ing the said notes, for he did not receive the notes that
were stolen,.—1Il. v. Walkley, 4 C. & P, 132. But where
the principal was charged with sheep-stealing, and the
accessory with receiving “ twenty. pounds of mutton, parcel
of the goods,” it was held good.—R. v, Cowell, 2 East, P,
(. 617, 781, In the last case, the thing received is the
same, for part, as the thing stolen, though passed under a
new denomination, whilst in the first case nothing of the
article or articles stolen have been received, but only the
proceeds thereof, And says Greaves’ note, 2 Russ, 561, it
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is conceived that no indictment could be framed for receiv-
ing the proceeds of stolen property. The sectinn only
applies to receiving the chattel stolen, knowing fhat chattel
to have been stolen.  In the case of gold or silver, if it
were melted after the stealing, an indictment for receiving
it might be supported, beeanse it would still be the sums
chattel, thuugl altered by the melting ; but where a £100
note is changed for other notes, the identical chattel is gone,
and & person might as well be indieted for receiving the
money, lor which a stolen horse was sold, as for recelving
the proceeds of a stolen note.

The receiving must be subsequent to the theft, If a
servant commit a larceny at the time the goods are receiv-
ed both servant and receiver are principals, but if the goods
are received subsequently to the act of larceny, it becomes
a case of principal and recciver,—R. v. Butteris, 6 €. &
P 147 R. v. Gruncell, 9 C. & P. 365; R. v. Roberts. 3
Cozx, T4.

The receiving need net be lucri causd ; if it is to conceal

[ the thief, it is sufficient.— L. v. Rickardson, 6 C. & P. 365

R. v. Davis, 6§ C. & P. 177.

There must be some evidence that the goods were atolen
by another person.—R. v, Densley, 6 C. & P. 399; R. v.
Cordy, 2 Russ, 536,

A husband may be convicted of receiving property which
his wife has voluutarily stolen, R. v. M Athey, L. & C.
250, if he receive it, knowing it to have been stolen.

The principal felon is a competent witness to prove the
larceny.—R. v. Haslam, 1 Leach, 418. But his confession
is not evidence against the receiver, B. v. Turner, 1 Moo.

O C 347, unless made in his presence and assented to hy
¢ him.—R. v. Coz, 1 F. & F. 90. If the principal has been
© convicted, the conviction, although erroncous, is evidence

EE
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against the receiver until reversed.—XR. v. Baldwin, R. &
. 241,

To prove guilty knowledge, other instances of receiving
gimilar goods stolen from the same person may be given in
evidence, although they form the subject of other indict-
ments, or ate antecedent to the receiving in question —X.
v. Dunn. 1 Moo. €, . 146; R. v. Davis, 6 ¢~ £ P. 177,
R. v. Nicholls, 1 F. & F. 51; R. v. Mansfield, C. & M.
140. DBut evidence cannot be given of the possession of
goods stolen from a different person.—R. v, 0ddy, 2 Den.
264. Where the stolen goods are goods that have been
found, the jury must be satisfied that the prisoner knew
that the eircumstances of the finding were such as to con-
stitute larceny.—R. v. Adams, 1 F, & F. 86. Belief that
the goods are stolen, without actual knowledge that they
are 80, is sufficient to sustain a conviction—R, v. White.
1 F & F, 665. See secs. 203 and 204 of Procedure Act.

Recent possession of stolen property is not gencrally
alone sufficient to supportan indictment under this section,
—2 Russ. 555. However, in R, v. Langmead, L. & €.
497, the judges would not admit this as Iaw, and maintain-
ed the convietion for receiving stolen goods, grounded on
the recent possession by the defendant of stelen property.
Sec also K. v. Deer, L. & C. 240,

A, partner stole goods belonging to the firm, and render-
ed himself liable to be dealt with as a felon, under sec. 53
of our Larceny Act, and sold the same to the prisoner, who
knew of their having been stolen. Held, that the prisoncr
conld not be eonvieted on an indietment for felomiously
receiving, but might have been convicted as an accessory
after the fact on an indictment properly framed.—R. v.
Smith, 11 Coz, 511, Tt is observed, in drchbold, 436,
that in this last case, if the only thing that could have been
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proved against the prisoner was the receiving with 2 guilty
knowledge, he ought to have been indicted for the common
law misdemeanor of receiving stolen property. Sed quare?

An indictment charged 8. with stealing eighteen shil-
lings and sixpence, and G. with receiving the same. The
facts were: 8. was a barman at a refreshment bar, and G.
went up to the bar, called for refreshments and put down
a florin. S. served G, took up the florin, and took from his
employer's till some money, and gave C. as his change
eighteer shillings and six pence, which G, put in his pocket
and went away withit. On leaving the place he took some
silver from his pocket, and was counting it when he was
arrested. On entering the bar, signs of recognition took
place between 5. and G., and G. was present when 8. took
the money from the till. The jury convieted S, of stealing
and G. of receiving. Held, that this was evidence which
the judge ought to bave left to the jury asreasonable evid-
ence upen which G. mighs have beenr convicted as a prin-
cipal in the second degree, and that therefore the convic-
tion for receiving could not be sustained.~—R. v. Coggins,
12 Cox, 517.

On the trial of a prisoner ¢n an indictment eharging him
with receiving property which one M, had feloniously sto-
& len, ete., the erime charged was proved, and evidence for the
. defence was given to the effect that M. had been tzried ona
charge of stealing the same property and acquitted. The
g counsel for the erown then applied to amend the indict-
% ment by striking out the allegation that M. had stolen the
property, and ingerting the words “some evil disposed
person” which was allowed.

Held, 1, That the record of the previous acquittal of M,
formed no defence oo the trial of this indictment, and was
improperly received in evidence.
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2. That the amendment was improperly allowed. The
Queen v. Ferquson, 4 P, & B. (N, 3.} 259,

Defendant sold to C., among other things, a horse power
and belt, part of his stock in the trade of a butcher in which
he also sold a half tnterest to C, The horse power had heen
hired from one M. and at the time of the sale the term of
biring had not expired, At itsexpivy M. demanded it and
C. claimed that he had purchased it from the defendant,
Defendant then employed a man to take it out of the pre-
mises where it was kept and deliver it to M., whieh he
did, Defendant was sumnarily tried before a police
magistrate and convicted of an oflence against 32-33 V.,
c. 21, s. 100,

Held, that the conviction was bad, there being no offence
against that section.

Remarks upon the improper use of criminal law in aid
of civil rights.—The Queen v, Young, 5 0. K. 400,

OFFENCES NOT OTHERWISE PROVIDED FOH.

85. Every one who, unlawflully and with intent te defraud, Uy
taking, by embezzling, by obtaining by false pretences, vrn any
other manner whatsoever, appropriates to hie own use or to the use
of any other person any property whatsogver, 80 as to d(’privv any
other peraon temporarily or absolutely of the advantage, use or enjoy-
ment of any bencficial interest in such propecty in law or in ity
which euch other person has theretn, is guilty of a misdemeancr, and
liable to te punished as in the ecase of simple larceny ; and it the
value of such property exceeds two hundred Jollars, the offender chall
be liable to fourteen years imprisenment.—32-33V., ¢, 21, & 119,
part.

The words “real or persopal, in possession or in action,”
after the words “any property whatsoever,” lave been
expunged from the 32-33 V., e. 21, 5. 110.

This clause is not in the English Act.

The court would not inflict the additional punishment
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provided for in the last part of this clause, unless it be
alleged in the indictment and duly proved upoi the
trial that the property stolen, embezzled or obtained by

false pretences is over two hundred dollurs in value.

Sec. 85 of the Larceny Act applies only to a tem-
porary privation of the property.—R. v, Warner, 7 1.
L. 11

An mdictment under 32-33 V., ¢. 21, 5. 119, for unlaw-
fully taking and appropriating property with intent to
defraud need not state the value of the property taken,
althougl:, perhaps, a prisoner could not be tried, under the
gecond clause of the section, if the valne was not stated.

On the trial of such an indictment it is a proper direc-
tion to tell the jury that they should acquit the prisoner if
they thought he bond fide believed he had a claim of right
in the property taken,—The Queen v, Horseman, 4 P, &
B.(N. &) 529.

By sec. 201 of the Procedure Act, it is cnacted that

“If, on the trial of any person for larceny, fur einbezzlement, or
for obtaining any property by false pretences, the jury is of opinion
that such person i notguilty of the offence charged in the indictment,
but is of opinion that he is guilty of an offence aguinst section eighty-
five of ** The Larceny Act,” it may find him 80 guilly, and he shall be
liable to b punished as therein provided, aa if he had been convicted
on an indictment under such section.”

The offence created by this section 85 of the Larceny
Act i3 unknown in the English crimival law, and, it is
believed, was unknown thyoughout the whole of the
Dominion of Canada before the act of 1869.

In answer to our enquiries about it, Mr. R. J. Wick-
steed, of the Law Department of the House of Cominons,
the author of the valuable * Table of the Statutes of the
Dominion of Canada,” had the kindness to give us the
following information, inserted here with his permission :
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LN C. 21 of 32.33 V. (1869) or the act respecting
larceny, was prepared, as well as the other eriminal acts,
by the law clerk. In the preparation, old materials were
used as much as possible, the provisions found in the laws
of the various Provinces of the Dominien, and the English
Acts being freely used ; but, in some instances, new sec-
tions were written to meet cases at that time unprovided
for. Section 110 of chap. 21, as to which you enquire,
whence taken, ete, was new, written by my father to
supply a deficiency. He informs me that it was suggested
to him by some work on English Criminal Law, and thinks
it was the book entitled * General View of the Criminal
Law of England,’ by J. Fitz Stephen. This book, having
been removed from the Parliamentary library, I cannot
give you the writer's exact arguments, but the sense you
have in section 110 of chap. 21. The English Commis-
sioners on crimioal law, in their fourth report to Her
Majesty, of 8th of March, 1839 (Vol. 1), remarking on the
law of England as to theft or larceny, observe, page 52;
¢ Tt iz further observable, that the intent essential to the
offence must extend to the fraudulent appropriation of the
whole property, and that the mere intent to deprive the
owner of the temporary possession only is not sufficient to
constitute the offence, For, although, under particular
circnmstances, a frandulent privation of possession may
justly be made penal, such an offence cannot, without
great iuconvenience, be included with so general a predica-
ment as that of theft. A law designed for the protection
of the right of property would be far too general in its
operation, were it to be extended to mere temporary pri-
vations of possession. In practice, this would be to injure,
if not to destroy, the important boundary between the
crime of theft and a mere civil trespass.” And again, on
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page 56 : ¢ And although the intent be not to commit a
collateral fraud, but to enjoy the temporary possession in
fraud of another’s right of possession, the offence caunot
properly constitute a theft; for this is an offence, as we
have alrcady observed, against the right of property, as
distinguished from the mere right of possession, and the
law of Engiand does not, as the Roman law did, notice the
furtum possessionds as constituting a branch of the law of
theft. The offence properly consists in the unlawful appro-
priation of that which belongs to another, which canuot be
where another has not the property, but only the right of
temporary possession. A law might no doubt be made to
comprehend msre wrongs to the temporary right of posses.
sion; but the same principles of policy and convenience,
which occasion the distribution of offences into defined
classes, must also regulate the limits of each separate class
of offences, and we have already observed that to extend

 the class of thefts to mere injuries to the posscssion, would

be to extend its boundaries too widely, and render the
limits between theft and a mere irespass indistinet.” But,
see Bishop, on Criminal Law, 2nd Edition, vol. 1, section
4929 (section 579 of the fifth edition). ‘Then we havea
very extensive influence exerted by the universal rule that
the law does not regard small things, We have seen that
in the application of this rule, the general, rather than the
particnlar, consequence of tho act is to be regarded.
Therefore, although it is criminal to steal personal property
which is of some value, however small the value may be,
yet it is not so for a trespasser to take and carry away such
property, be the value great or small, with the intent of
appropriating to himself, not the property itself, but its
mere use, too small a thing, in respect of the general conse-
quence, for the criminal law, not for the civil, to notice.
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Jut this rule of small things can be accurately understond
only as we sce it applied in the cases, fur the deeisions are
not harmonions with any general principle. There 1s no
reason, in principle, why many things deemed too small for
1he law to notice, should not in faet be noticed by it ; for
instanee, if a man converts to his own use, with a bad
motive, a valuable thing, which he takes, intending to
return it after he has served his end, there is ne teason of
principle why he should net be as severely punished as he
who eonverts the entire property in a piece of paper worth
one will.” It was npon reasoning similar to this of Mr.
Bishop, that my father submitted seetion 110 to Sir John
Macdonald, then Minister of Justice, who approved of it
and the act passed with it included ........."

Certainly, Bishop's observations are entitled to great
consideration, but it must be admitted, that, in practice,
the legislation contained in the clause in question, " dos-
troys the important boundary between the crime of theft
and a mere civil trespass.’—Crim. L, Comm. Heport,
loc. ¢it. And is it very clear, as stated by Bishop, that
the rule of the Knglish criminal law, that possesston or
use of property is not the subject of larceny, is based
on the maxim “de minimis mon curat lex.” And
the English Commissioners, in a footnote to page 50 of
their report, cited, anfe, say: "It Is worthy of remark,
that the necessity of abandoning this principle of the
Roman law has been felt in nations whose systems depend
more immediately upon that law than our own, 1nasmnch
as the doctrine of the furtum possessionis, as well as the
Surtum usus, has no place in any of the modern (7mminn
coles.”

Is the full extent of the Romsn law, on the subject, to
be now cousidercd as forming part of our law ¥ « Furtum
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autem fit, non solum quum quis intereipiendi causd rem
alienain wmovet, sed generaliter quaon quis alienam remn
invito domine contractat,  Hague, sive creditor piynore,
sive is apud quem res deposita est, ed ve utatur; sive isqui
rem ulendam accepit, in wlivm wswin cam transferat
quam cujus gratid ei dadicest, furtum committal ; velufi
gl quis argentum utendiom aeceperit quast amicos ad
ccengm invitaturus, of id peregre secumn tulerit, aut si
quis equiem, gestandi causé commodatum sibi, longuis
aliguo duzerit.—Ins, lih. 4, tit. 1, par. 6.

Would the defendants in I&. v. Philips, 2 East, P, C.
662; K. v. Holloway, 1 Den. 370; Li v. Poole, Dears.
& B, 345; R.v. Kilham, 11 Cox, 561, have been con-
victed under such a clause?

86, Fvery one who is convicted of an offence ngainst this Act by
stealing, embezzling or obtaining Ly false pretences any property
whataoever, the valoe of which is over two hundred dollars, is liable
to seven years’ imprisnment, in nddition to any punishment to which
he wonld otherwise be liable for sucl offence.—32-33F,, e 21,5 110,

pari.
The value of over two hundred dollars must be inserted
in tiie indictment.

/7. Everv one who, withont the consent of the owner thereof,
takes, holde, keeps in his posecssion, collects, conceals, receives,
appropriates, purchases, sells or causes or procures or assists to be
taken possession of, collectad, concesnled, received, appropriated,
purchased or sold, any timber, mast, spar, saw-log or otherdescription
of lumber which is found adrift in any river, stream or lake, or
cast ashore on the bank or beach of any river, stream or lake, or
without the consent of the owner thereof, wholly or partially defaces
or adda, or causes or prucures to e detuced or added, any mark or
number on any such timber, mast, spar, saw-log or other deseription
of lumber, or makes, or causes, or procures to be made any falae or
counterleit mark on any such timber, mast, spar, saw-log or other
deseription of lumber,—or refuses to deliver up to the proper owner
thereof, or to the person in charge thereof, on Lehalf of such owner, ur
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suthorized by such owner to receive the same, any euch timber, mast,
spar, saw-log orother description of lamber, 1s guilty of a misdemeanor
and liable to be punished as in the case of simnple larceny. 38V, ¢.
40, 5, 1, part.

See sec. 228 of Procedure Act, post, as to evidenee on
trials for offences against the above clause, and sec. 54 as
to search warrants,

88. Every one who brings into Canada, or has in his possession
therein, any property stolen, embezzled, converted or obtained by
fraud or false pretences in any other country, in sucl manner that
the stealing, embezzling, converting or obtaining it in like mannerin
Canada would, by the laws of Canada, be a felony or misdemeanor,
knowing it to have been so stolen, embezzled or converted, or unlaw-
fully obtained, is guilty of an offence of the same nature and punish-
able in like manner as if the stealing, embezzling, converting or
unlawfnlly obtaining such property had taken place in Canada.—32-
33T, ¢c. 21, 5. 112, part.

This clause is not in the English Act,

Under sect. 8, chap, 158, of the Revised Statutes of New
Brunswick, it was held that, upon an indictment in New
Brunswick, for a larceny committed in Maine, the goods
stolen having been brought into New Brunswick, it was
necessary to prove that the taking was larceny, according
to the loaw of Maine,—Clark’s Crim. L. 817, This clause
was as follows : When any person shall be feloniously hurt
or injured at any place out of this Province, and shall die
in this Province of such hurt or injury, or when any per-
son shall steal any property out of this Province and shall
bring the same within the Province, any such offence,
whether committed by any persen as prineipal or accessory
before or after the fact, may be dealt with in the county in
which such death may happen, or such property shall be
brought, The words “in such manner that the stealing,
ete., would by the laws of Canada be a felony or misde-
meanor,” in the present Act, seet 88, ante, constitute a
wide difference from this New Brunswick Act, and the
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case noticed by Mr, Clark would probably net now be
followed. _

See special remarks under sec. 21 of Procedure Act
a3 to the power of parliament to pass the above clause.

89, Every one who corruptly takes any money or reward, direcily
or indirectly, under pretence or upon account of helping any person
to any chattel, money, valuable security orother property whatso?.ver,
which, by any felony or misdemeanor, has been etolen, taken, obtained,
extorted, embezzled, converted or disposed of, ag in this Act before
mentioned {unless he has nsed all due diligence to canse the offender
to be brought to trial for the same), is guilty of felony, and liable to
seven Years' imprisonment.——32-33 V. e 21,8 115, 24-25F., ¢c. 96, .

101, Imp.

As to the meaning of the words  valuable security ” and
“property,” see, ante, sect. 2.

Indictment.—The Jurors for Qur Lady the Queen upon
their oath present thet A.B. on ......... feloniously, unlaw-
fully and corruptly did take and receive from one J., N.
certain money and reward, to wit, the sum of five pounds
. of the monies of the said J. N. under pretence of helping
the said J. N. to certain goods and chattels of him the said
J. N. before then feloniously stolen, taken and earried.
away, the said A. B, not having nsed all due diligence to
canse the person by whom the said goods and chattels
were so stolen, taken and carried away as aforesaid, to be
brought to trial for the same; against the form, .veveuses
— Archbold, 837. :

It was held to be an offence within the repealed statute
to take money under pretence of helping a man to goods
stolen from him, though the prisoner had no acquaintance
with the felon, and did not pretend that he had, and though
he had no power to apprehend the felon, and though the
goods were never restored, and the prisoner had no power to
restore them.—R, v. Ledbitter, 1 Moo. C. €. 76, The section



460 LARCENY.

of the repealed statute; uunder which this case was
decided, was stmilar to the present section.—2 [ 375

If @ person know the persons who have stolen any pro-
perty, and receive a sum of money to purchase such pro-
perty from the thieves, not meaning to bring them to justice,
heis within the statute, although the jury find tha: he did
not mean to sereen the thieves, or to share the money with
them, and did not mean to assist the thieves in wetting rid
of the property by procuring the proseentrix to buy it —fi.
v. Pascoe, 1 Den, 456.

A person may be convicted of taking money on acenint
of helping a person to a stolen horse, though the woney be
paid after the return of the horse. R. v. 0" Donnell, 7 £z,
337. As to the meaning of the words “corruptly takes,”
see R. v, King, 1 Coz, 36.

90, Every ona who publiely advertisea a reward for the rewnrn of
any property whatsoever, whicli lhas been stolen or lost, and in such
advertisemient uses any words purporting thal no questishs wiil be
asked, or makes use of any words in any public advertisement pur-
porting that & reward will be given or paid for any property which
has been stolen or lost, without seizing or making any inquiry ufter
the person producing such property, or promisea or offers in any such
public advertisement Lo return o any puwnbroker or other person
who advanceldl money by way of loan on, or has bought any property
stolen or lost, the moncy 8o advanced or paid, or any other s1ou of
money for the rewurn of such property, or printa or pnbirhes any
such sdvertisement, ehall incur a penalty of two hundred ﬁt‘t.y
dollary for every auch offence, recoverable with costs by any persen
who sues for the same in any court of competent jurisdiction ;

2. No sction to recover sny forfeiture under this section rhall be
brought agaiast the printer or publisher of a newspaper, defined as a
newspaper for the purposee of the acts, for the time being mn foree,
relating to the carriage of newspapers by post, except wition six
mouths after the forfeiture is incurred.—32-33F, ¢ 21, 5. 116,
V,ec 35,88 2and 3. 24-25V., c. 96, o. 102, Imp.

35

01, BEvery oue who, being a seller or mortgagor of land, or of any
chattel, real or personal or chose in action, or the solicitor vr agent
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of any encli seller or mortgagor, aml having bevn servidd with a
written densyd of an abstract of title by or on behall of the purchaser
or wertgnm e before the eompletion of the purchase or nrtgage,
coneeals any scttlement, deed, will or other instrument, material Lo
the title, ur any incumbrance, from such purchaser ur mortgageey or
falgifies any pedigree upon which the title depends, withi Intent to
defraud and in order to induee him to accept the title offered or
prednced to him, is guiity of a misdemeanor and linble o a fine or to
two years' lmprisonment or W both

2. No prosecution for any such offence shali be commencel without
the consent of the Attorney General of the Provinee within which
the offenee in gommitted, given after previous notice to the person
intetnied (0 be prosccuted of ihe application to the Attorney General
for leave to prosecnie ;

3. Nuthing in this section, and no proceeding, convietion or judg-
ment had or taken thereon, shall prevent, lessen or impeach any
remedy which any person aggrieved by any such otleuce would uther-
wise have had,—29 V. (Can.}, e, 24, 4. 20, parl.

042, The three sectiona next following apply only to the Province
of Quebwe.

93. Every one who, knowing the existence of any unregistered
prior sale, zrant, mortgaye, hypothee, privilege or incumbrance, of or
upon any resl property, fraudulently makea any aubsequent sale of
the same, or of any part thereof, is guilty of a misdemeanor, and liable
to & fine not exceeding two thousand dollars, and to one year’s imprig-
onment—C. S, Lo €, e 37, 5. 113

Conviction under this sect,—R. v. Palliser, 4 L. C. J.

()4, Bvery one who pretends to hypothecale any real property to
which b has no legal title, is guilty of a misdemeaner, and linble to
a fine not exceediog one hundred dollars and to one year's imprison-
ment, and the proof of the ownership of the real estale shall rest with
the person 8o pretending to hypothecate the same,—C! S L Oy e
47, & L

05, Every person who, knowingly, wilfully, and maliciously
canses or procures to be seized and taken in exccution, any landsand
tenetients, or other real property, situate within any township in the
I'rovinee of Quebec, not being, at the time of such eseizure, the bond
fide property of the person or per=cna against whow, or whose estate,
the excuntion is jzeued, knowing the same not to be the property of
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the person or persons against whom the execution is issued, is guilty
of a miedemeanor, and liable to one year’s imprisonment ;

2. Nothing in this section, and no proceeding, conviction or judg-
ment had or taken thereunder, shall prevent, lessen or impeach any
remedy which any person aggrieved by any such offence would
otherwise have had.—C' 8. L. (I, e. 46,352. 1 and 2.

96, The following sections apply only to the Province of British
Columbia.

O7. Every one who, in any proceeding to obiain the registration of
any title to land or otherwise, or in any transaction relating to land,
which is or ia proposed to be put on the register, acting either as
principal or agent, knowingly and with intent to deceive, makes or
assista or joing in, or is privy to the making of any material false
statement or representation, ot suppresses, conceals, assists or joins
in, or is privy to the suppression, withholding or concealing from any
judge or registrar, or any person employed by or assisting the regis-
trar, any material document, fact or matter of information, is guilty
of a misdemeanor, sad liable to three years’ imprisonment;

2. Nothing in this section, and no proceeding, conviction or judg-
ment had or taken thereon, shall prevent, lessen or hmpeach any
remedy which any person aggrieved by any such offence would
"otherwise have had ;

3. Nothing in this section shall entitle any person to refuse to make
a complete discovery by answer to any bill in equity, or to answer
any question or interrogatory in any civil proceeding in any court;
but no answer to any such bill, queslion or interrogatory shall be
admissible against any such person in evidence in any criminal
proceeding— K. 8. B, C, e. 143, sa. 81, 82, 83 and 85,

08, Every one who steals, or without the sanction of the Lientenant
Governor of the Provinee, ¢uts, breaks, destroye, damages or removes
any image, bones, article or thing deposited in or near any Indian
grave, or induces or incites any other person so to do, or purchases
any such article or thing after the same has beén eo stolen, or cut or
broken, destroyed or damaged, knowing the same to have been so
acquired or dealt with, shall, on eummary conviction, be lable, for a
first offence, to & penalty not exceeding one hundred dollars, or to
three months’ imprieonment, and for a subsequent offence, to the same
penalty and to six months’ imprisonment with hard labor;

2. In any proceeding under ihis section it ehall be sufficient to

state that such grave, image, bones, article or thing, is the property
of the crown.—R, S, B. 0, ¢. 69, 55. 2, 3 and 4.

FORGERY.
GENERAL REMARKS,

«To forge is metaphorically taken from the smith who
beateth upon his anvil, and forgeth what fashion and shape
he will ; the offence is called ¢rimen falsi, and the offen-
der falsarius, and the Latin word, to forge, is falsare or
Jabricare.”—Coke, 3rd Inst. 169,

“ Forgery is the fraudulent making or alteration of a
writing, to the prejudice of another's right.”—4 Black-
stong, 247,

In Coogan’s Case (1 Leach, 448), Buller, J., said *itis
the making of a false instrument with intent to deceive,”
and Eyre, B, in Taylor's case, defined it to be “a false
signature made with intent to deceive.” In the word
“ deceive ” must doubtless be intended to be included an
intent to * defraud "[!]—and so0 it was defined by Grose,
J., in delivering the opinion of the judges in the case of

" Parkes and Brown, viz.: “the false making a note or other

instrument with intent to defraud.” Again Eyre, B., inthe
case of Jones and Palmer, defined 1t to be ¢ the false mak-
ing an instrument, which purports on the face of it to be
good and valid for the purposes for which it was created,
with a design to defraud any person or persons,”—(1 Leack,
367.) 2 East, P. C, 853, And East himself, 2 P, (. 852,
gaya “forgery at common law denotes a false making, which
includes every alteration of or addition to a true instrument,
a making malo animo, of any written instrument for the
purpose of fraud and deceit.”

« Forgery is the false making of an instrument with
intent to prejudice any public or private right.”—3rd Hep.
COrim. Law Comm. 10th June, 1847, p. 34,
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v Forgery i3 the fraudulent making «f a false writing,
which, i?géuuinu, would be apparently of some legal efii-
cacy."—Bishop, 2 C'r. L. 523,

% The characteristic of the crime of forgery is the false
making of some written or other instrument for L.hn pur-
pose of obtaining credit by deception. The relation thus
oifence bears to the weneral system wmay be thus bricfly
established.  In most affuirs of Lrpertance, the intentions,
assurances, or direotions, of mew are notified and authenti-
cated by means of written instruinents. Upon Ll?ehuu‘thelb
ticity of such instruments the security of many etvil rlght‘s,
especially the right of property, frequently depends ; it is,
therefore, of the highest importance to soziety to exclude
the numerous frauds aud injuries which may obviously be
perpetrated by procuring a false and counterfeited written
instrument, to be taken and acted on as genuine. In refe.
rence to frauds of this deseription, it is by no means essco-
tial that punishment should be eonfined to cases of actuaily
accomplished fraud; the very act of falsely making and
construeting such an instrument with the intention to
defraud is sufficient, according to the acknowledged prin-
ciples of criminal jurisprudence, to constitute a crime,—
being in itself part of the endeavour to defraud, and the
existence of the ¢. minal intent is clearly manifested by an
act done in furtherance and in part execution of that inten-
tion, The lmits of the offence are immediately deducible
from the general principle already adverted to. As regards
the subject matter, the offence extends to every writing
used for the purpose of authentication......

weennsns The erime is not confived to the falsification of
mere writings ; it plainly extends to seals, stamps, and all
other visible marks of distinction by which the truth of any
fact iy authenticated, or the quality or genuineness of any
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article is warranted ; and, consequently, where a party may
be decerved and defrandud, from having been by false si. 0%
Induieed to give credic where wone was due. With Testct
to the fulse muking of any such iustrument, the offence
extends to every instance where the jnstrument is, under

the eirenmstanees, so eomstructed a3 to 11:[!11:{ n }3,1 Vol

give credit to 1t as oesmine an Do et Do :
And in this lt*apcct, a fowa Li in-
strument differs from one which is merely false and notrue
in stating facts which are false, Where the instrument is
foraed, as where a certificate purporting to be sigued by an
authovized officer was not, in truth, signed by him, a party
to whon it is shown is deceived in being induced to Sy
pose that the fact certified is accredited by the officer whose
certificate it purports to be, and he is deceived in that res-
pect, whether the fact certified be true or false, If, on the
other hand, such a certificate be in trath sigued by the
_ ofticer whose name it bears, the instrutent is not forged
v although the fact certified be falsely certified, for here the
_ party receiving the certificate is deceived, not by being
falsely induced to believe that the officer had accredited
the instrument by his signature, but from the officer having
falsely certified the fact. The instrument may, therefore,
be forged, although the fact anthnticated be true. The in-
strument may be genuine, althongh the fact stated be false,
Where money or other property is obtained by an instru-
g ment of the latter deseription, that is, where it is false
B merely, as containing a false statement or representation,
§ the offence belongs to the class of obtaining momney or other
& property by false pretences.”—35th Rep. Crim. L. Comm.
g 22nd of dApril, 1840,

“ Consistently with the principles which govern the
‘offence of forgery, an instrument may be falsely made,
FF

it i3 false and deceptive.
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although it be signed or executed by the party by whom it
purports to be signed or executed This happens where u
party is fraudulently induced to execute a will, a material
alteration having been made, without his knowledge, in the
writing ; for, in such a case, although the signature lu
genuine, the instrument is false, because it does not truly
indicate the testator's intentions, and it is the forgery of
him who so fraudulently caused such will to be signed
for he made it to be the false instrument which it really
i8,”—Cr. L. Comm. Rep. loc. cid,

This passage of the Criminal Law Commissioners seems
{o be based on a very old case, cited in Noy's Reports, 101,
Combe's Case ; bub in a more recent case, K. v, Collins, 2
M, and Rob, 461, it was held that, frandulently toinduce
a person to execute an instrument, on a misrepresentation
of its eontents, is not a forgery; and, in a case of R. v.
Chadavick, 2 M. and Rob, 545, that to procure the signa-
ture of a person to a document, the contents of which have
been altered without his knowledge, is not a forgery.

The report {loc. ¢it.) of the eriminal law Commissioners
continues as follows : * Upon similar grounds, an offender
may be guilty of a false making of en instruinent, although
he sign or execute it in his own name, In case it be falsc
in any material part, and calculated to induee another to
give credit to it as genuine and authentic where it is falso
and deceptive. This happens where one, having conveyed
land, afterwards, for theé purpose of frand, executes an in-
strument, purporting to be a prior conveyance of the same
land ; here again, the instrument is designed to obtain cre-
dit by deception, as purporting to have been made at «
time earlier than the true time of its execution.”—5th

Report, loc. sit. '

This doetrine was approved of in 4 case, in England, of It
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v. Riison, 11 Com, 3532, and it was there held, upon & case
reserved, that a man may be guilty of forgery by making
a false deed in his own name. XKelly, C. B, delivering
the judgment of the Court, said: “I certainly entertained
some doubt at one time upon this case, becanse most of
the authorities are of an ancient date, and long before the
passing of the statutes of 11 Geo. 4 and 1 Will. 4, and
. 24-25 V. However, looking at the ancient authorities and
 the text-books of the highest repute, such as Com. Dig.,
Bacow's Abr,, 3 Co. Inst,, and Fuster’s C. I, 117, they
are all uniformly to the effect, not that every instrument
containing a false statement is a forgery, but that every
instrument which is false in a material part, and which
k. purports to be that which it Is not, or to be execated by a
f: person who is not the real person, or which purports to be
k: dated on a day which is not the real day, whereby a false
operation is given to it, is forgery.”

“ Forgery, at common law, is an offence in falsely and
raudulently making and altering any matter of record,
of any other authentic matter of a public nature, as a
parish register or eny deed or will, and punishable by
fine and imprisonment. But the mischiefs of this kind
B increasing, it was found necessary to guard against them
b by more sanguinary laws, Hence we have several acts
of Parliament declaring what offences amount to forgery,
nd which inflict severer punishment than there were at
the comimon law,”—Bacon's Abr, Vol. 3, 277. Cur-
wood, 1 Hawkins, 263, is of opinion that this last
g detinition is wholly inapplicable to the crime of forgery
E i common law, as, even at common law, it was forgery
B to make false “privale” writings.

“The notion of forgery does not seem so much to con-
ist in the counterfeiting a man’s hand and seal, which
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may often be done innocently, Lut in the endexvonring
to give an appearance of truth toa mere deceit and fal-
sity, and either to impose that wpon the worlil as the
solemn act of another, which he is no way privy tu, or
at least to make a man’s own act appear to have Leen
done at 2 time when it was not dome, and by firee of
such a falsity to give it an operation, which in truth awd
justice it ought not to have.,”—1 Flawkineg, 264

The definitions containing only the words ©with intent
to defraud * without the words * with intent to deccive™
scem defective. In fact, there are many acts held
to be forgery, where mno intent to defraud, as thiz
expression is commonly understood, exists in the miad
of the person committing the act; as, for Instance, if
the man, forging & note, means to take it up, and even
has taken it up, so as not to defraud any one, this is
(;.]cm'ly forgery, if he issued it, and got money or eredit,
or anything upon it.—R. v. Ifill, 2 Moo. C. €. 30, H. v.
Geach, ¢ C. and P, 49%; or forging a bill payable to the
prisoner’s own order, and uttering it without indorsement,
R. v. Birkett, R. and R. 86 ; or if one, while knowingly
passing a forged bank note, agrees to reccive il again
should it prove mot to be genuine, or if a creditor
executes a forgery of the debtor’s name, to get from the
proceeds payment of a sum of money due lim, I v,
Wilson, 1 Den. 284; or if a party forges a deposition
to be used in court, stating merely what is true, to enforee
a just claim. All these acts are forgery ; yet where is the
intent to defraud, in these cases ¥ It may be smd that the
law infers it. But why make the law infer the existence
of what does not exist ? Why not say that  forgery 13 the
false making of an instrument with intent to defraud or
deceive” The word “deceive” would cover all the cases
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above cited ) o eaclt of these cases, the intent of the forger
1s that the instrument forged should be used as oo,
should be tuken and received as signed and mude, by the
person whose nanie 1s forged, in consequence, to deceive
quoad hoe, and for this, though he did not intend to
defruad, thougl no one conld pessibly e defranded by
his act, le is in law guilty of forgery.  See 2 Russ, 774

It is true that the Cohrt of Crown cases reserved, in
England, held in B. v. Hodgson, Dears. & B3, 3, that, upon
au indictment for forgery at common law, it is necessm-y
to prove, not only an intent to defrand, hut alse au intent
to defrand a particular person, though, when this case was
decided, the statute, in Fngland (14-15 V., ¢ 100, 5. 8,)
enacted that it was not necessary in indictinents for forgery
to allege an intent to defraud any particular person. 5.
114 of our Procedure Act. In this, Hodgsen’s Case, the
prisoner had forged and uttered a diploma of the college of
surgeons; the jury found that the prisoner forged the
document with the general intent to induce the belief that
it was genuine, and that he was & member of the college,
and thac he showed it to certain persons with intent to
induce such belief in them ; but that he had no inteﬁt, in

foruing or uttering it, to commit any particular fraud or

specilic wrong to any individual .........

Though the oftence charged in this case was under
the common law, it must be remembered that s. 8, of 14-
15 V., ¢. 100, applied to indictments under the common
law as well as to indictinents under the statutes, as now
also do sect. 14 of the Fnglish Forgery Act awd sect. 114

of our D'rocedure Act,

Greaves rematks on the decision in this case :—
“As the clause of which this is a re-enactment (44
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of the English Act, was considered in R. v. Hodgson, and
as that case appears to me to have been erroneously decided,
it may be right to notice it here. The prisener was indicted
at common law for forging and uttering a diploma of the
college of surgeons, and the indictment wasin the cormmon
form. The college of surgeons has no power of conferring
any degree or qualification, but before admitting persons to
its membership, it examines them.as to their surgical know-
ledge, and, if satisfied therewith, admits them, and issues a
document called a diploma, which states the membership.
The prisoner had forged one of these diplomas. He
procured cne actually issued by the college of surgeons,
erased the name of the person mentioned in it, and
substituted his own. He hung it up in his sitting room,
and, on being asked by two medical practitioners whether
he was qualified, he said ‘he was, and produced this
document to prove his assertion. When a candidate for
an appointment as vaccinating officer, he stated he had
his qualification, and would show it, if the clerk of the
guardians, who were to appoint to the office, would go to
his gig; he did not, however, then produce or show it.

The prisoner was found guilty ; the fact to be taken to
be, that he forged the document with the general intent o
induce a belief that it was genuine, and that be was a
member of the college of surgeons, and that he showed it
to two persons with the particular intent to induce such
belief in these two persons ; but that he had no intent in
forging or in altering, to commit any particular fraud, or
any specifie wrong to any individual, And, upon a case
reserved, it was held that the 14-15 V,, e. 100, s. 8, altered
the form of pleading only, and did not alter the character
of the offence charged, and that the law as to that is the
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same as if the statute had not been passed; and that, in
order to make out the offence of forgery at common law,
there must have been at the time the instrument was

" forged, an intention to defraud some particular person.

Now, this judgment is clearly erroneous. The 14-15V,,
c. 100, 8. 8, does, in express terms, alter the law as well as
the form of indictment, for it expressly enacts, that “on
the {rial of any of the offences in this section mentioned
( forging, uttering, disposing of or putting of any instru-
ment whatsoever )it shall not be necessary to prove that
the defendant did the act charged with an intent to
defraud.” The judgment, therefore, and the clause in the
act are directly in contradiction to each other, and, conse-
quently, the former cannot be right, The clause was
introduced advisedly for the very purpose of altering the
law, See my note to Lord Campbell’s Acts, page 13. It
is a fallacy to suppose that there must have been an intent
to defrand any particular person at the time of forging the
document, In Tatlock v. Harris, 3 T. B, 176, that great
lawyer, Shepherd, said in argument, “ it is no answer to a

charge of forgery to say that there was no special intent to

defraud any particular person, because general infent

to defraud is sufficient to constitute the crime ;" and this

position was not denied by that great lawyer, Wood, who
argued on the other side, and was apparently adopted by

the court, It is cited in 1 Leuch, 216, note a ; 3 Chitty,
Or. L. 1036, and, as far as we are aware, was never

doubted before this case. Indeed,in R. v, Tylney, 1 Den,
319, it seems to have been assumed on all hands to be the
law. There the prisoners forged a will, but there was no
evidence to show that any one existed who could have
been defranded by it, and the judges were equally divided
whether a count for forgery with intent to defraud some
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person unknown, could, nnder such cireumstances, be
supported. It is obvious that this assumed that, it there
hal heen evidence that there was any one who might liave
been defranded, thongh there was no evidence that the
priscners even knew of the existence of any such person,
the offence would have been forgery,  Indeed it would he
very startling to suppose that a man who furged o will)
Intending to defrawd the next of kin, whoever they misht
happen to be, was not guilty of forgery becanse he had
only that general intent.

The point is too obvious tohave escaped that able crim-
inul lawyer, Mr. Prendergast, and, as he did not take it,
he clearly thought it whelly untenable, and se, also, must
the judges who heard the case, See also the observations
of Cresswell, J.,in R.v. Marcus, 2 C. £ K. 356. Tn . v.
Nash, 2 Den. 493, Maule, J., expressed a very strong
opinion that it was not necessary in order to prove an
intent to defraud that there should be any person who
could be defrauded, and this opinion was not dissented
from by any of the other judges,

It has long becn settled that making sny instrument,
which is the subject of forgery, in the name of a nob-exist-
ing persom, is forgery, and in Wilks' Case, 2 East, I, €.
057, all the judges were of opinion that a bill of exchange
drawn in fictitious names was a forged bill.  Now, every
one knows that, at the time when such documents are
forged, the forger has no intent to defraud any particu-
lar persem, but cnly an intent to defraud any person
whom it may afterwards meet with, and induce ta cash
the Dill; and no suggestion has ever been made in any of
these cases that that offence was not forgery. The ground
of the present judgment scems to have been that
forinerly the particular person who was intended to be
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defranded must have heen named in the indietment ; no
doubt, it 1s a general rule of criminal pleading that the
names of persons should be stated, but this rle i3 subject
to the exception that, wherever the stating the name of
any person in an indictment is highly inconvenient or
impracticable, the name need not be stated, for lew mne-
minem cogit ad vana scw tmpossilitic.  Thercfore, the
names of imhabitants of connties, hundreds and parishes
need never be stated; so, too, where there is a conspi-
racy to defraud tradesmen in gencral the names need
not be stated.  So, where there is a eonspiracy to raise
the funds, it is not necessary to state the names of the
persons who shall afterwards become purchasers of stock
“for the defendants could not, except by a spirit of
prophecy, divine whe would be the purchasers on a

subsequent day,” per Lord Ellenborough, C. J., R, v.

‘de Berenger, 3 M. and S. 68; which reason is equally

applicable to the case, where, at the time of forging an

instrumeat, there i3 no intent te defrand any particular
person. Indeed, it is now clearly settled that, where a
conspiracy i3 to defraud indefinite individuals, it is un-

necessary to name any individvals.—R. v, Peck, 9 A. &
E, 686; R.v. King, 7 Q. B, 782. This may be taken
to be a general rule of eriminal pleading, and it has
long been applied to furgery, In R. v. Birch, 1 Leach,
79, the prisoners were convicted of forging a will, and
one count alleged the intent to be ““to defraud the person

-or persons who would by law be entitled to the messuages”
“whereof the testator died seized. And it has been the

regular course in indictments for forging wills, at least
ever sinca that case, to insert counts with intent to

‘defrand the heir-aé-law and the next of kin, generally.—
-3 Chitty Cr, L. 1069, It is true that in guneral there have
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also been counts specifying the heir-at-law or the next of
kin by name. Bui in L. v, Tylney there was no such
count, No objection seems ever to have been taken
to any such general count. So, also, in any forgery
with intent to defraud the inhabitants of a county,
hundred or parish, the inhabitants may be generally des-
¢ribed. These instances clearly show that it is not neces-
sary in forgery any more than in other cases to
name individusls where there iy either great inconve-
nience or inpractibility in doing so. A eonvietion for
conspiracy to negotiate a bill of exchange, the drawers
of which were a fictitious firm, and thereby fraudulently
to obtain goods from the King's subjects, although it did
not appear that any partienlar person to be defranded
was contemplated at the time of the conspiracy, has been
held good; R. v. Hevey, 2 East, P. (. 858, note a; and
this case bears considerably on the present question. If
a person forged a bill of exchange with intent to defraud
any one whom he might afterwards induce to cash it,
and he uttered it to A. B, it cannot be doubted that he
would be guilty of uttering with intent to defrand A, B.,
and it would indeed be strange to hold that he was guilty
of uttering, but not of forging, the bill. No doubt the
offence of forgery consista in the intent to deceive or de-
frand; but a general intent to defraud is just as criminal
as to defraud any particular individual, In each case,
there is a wrongful act done with a criminal intent,
‘which, according to R. v. Higgins, 2 East, 5, is suffi-
cient to constitute an indictable offence. In the course of
the argument, Erle, J., said: “ Would it not have been
enough to allege an intent to deceive divers persoms to
the jurors unknown, to wit; all the patients of his late
master?”  This approaches very nearly to the correct
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view, viz., that it would have been enough before the
14-15 V., ¢ 100, s. 8, to have alleged and proved an
intent to deceive any persons who should afterwards
become his patients. Wightman, J., during the argument
said: “The question is, whom did he intend to deceive
when the forgery was committed 2”  And Jervis, C. J,,
said: “The intent must not be a roving intent, but a
specific intent,” Now, if these remarks are confined
to a count for forging, they are correct; though, in
Bolland's Case, 1 Leack, 83, the prisoner was executed
for forging an indorsement in the name of a nen-existing
person, with intent to defraud a person whom he does
not even seem to have known when he forged the indorse-
ment.

But it canmot be doubted that a man may be guilty
of intending to defraud divers persons at different times
by the same instrument, as where he tries to uttera
forged note to several persons one after another, in which
case he may be convicted of uttering with intent to de-

£ fraud each of them. Thus much has been said, because

it is very important that the law on the subjects dis-
cussed in this note should not be left in uncertainty, and it
is much to be regretied that E. v, Hodgson was ever
decided as it was, as it may encourage ignorant pretenders
to fabricate diplomas, and thereby not only to defraud
the poor of their money, but to injure their health.”
—Greaves, Cons. Acts, 303,

The case of Tatlock v. Harris, hereinbefore cited by
Ghreaves, is cited by almost all who have treated this gues-
tion; 2 Russ. 774; 2 East, P. C. 854, etc. In R.v.
Nash, 2 Den. 493, Maule, J., said: “The recorder seems

¥ tohave thought, that, in order to prove an intent to defraud

“there should have been some person defrauded or who m_ight‘.
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possibly have been defruded. But T do not think thae o
all neccszary. 2\ man may have an intent to defmond, i
yet there may not be any person who conld be delv: i
by his act.  Suppese a person with a good account w: -
bankers, and a friend, with his knowledge, forges his n.n
to a cheque, either to try his credit, or to imitate his hu:ai-
writing, there would be no intent to defraud, though th.n
would be parties who might be defrauded. But w!
another person has no account at his bankers, but o ..
supposes that he has, and on that snpposition forges s
name, there would be an intent to defraud in that cus:
although no person could be defranded.”

And in R. v. Muzagora, R. & K. 291, it has been holion
that the jury ougbt to infer an intent to defraud the persn
whe would have to pay the instrument if it were genuing,
although from the manner of executing the forgery, or
from that person’s ordinary caution, it would not be likely
to impose upon him ; and althongh the object was generl
to defraud whoever might take the instrument, and the
intention of defrauding, in particular, the person who would
have to pay the instrument, if genuine, did not enter iuto
the prisoner’s contemplation. See R, v. Crooke, 2 Str. 901,
R, v. Goafe, 1 Ld, Raym. 737; R, v. Holden, R & K.
154, And even, if the party to whom the forged imstru-
ment i3 uttered believes that the defendant did not intend
to defrand him, and swears it, this will not repel the pre-
sumption of an intention to defrand.—B. v. Sheppard, 1.
& R. 169, R.v. Trenfild, 1 F. & F. 43, i3 wretchedly
reported, und cannot be relied upon,—2 Russ. 790, nofe Ly
Greaves. See also R. v. Crowther, 5 C. & P, 316, aud K,
v. James, 7 C. & P. 853, on the question of the neces-
sary intent to defraud, in forgery; and R. v. Boardmun,
2 M. & BRob, 147; R. v. Tedd, 1 Cox, 57. Though the
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present statute, see s. 114 of the Procedure Act, has the
words “ where it shall be necessary to allege an lutent to
defraud,” showing evidently that there are cases where
such an averment is not necessary, it has been Leld, in I,

i v. Powner, 12 Cox, 235, that, in all cases, an intent to
' - defraud must be alleged. This doctrine scems to have been
B since repudiated by Martin, B., in R. v. Asplin, 12 Cox,

391.

k. It should be observed that the offence of forgery may be
F. complete, though there be no publication or uttering of
the forged instrument, for the very making with a fraun-
4 c:lulent. intention, and without lawful authority, of any
& instrument which, at enmmon law or by statute, is the sub-
k. ject of forgery, is of itself » sufficient completion of the
& offence befure publication, and though the publication of
£ the instrument be the medium by which the intent is
. ysually made manifest, yet it may be proved as plaily by
;'(;Eher evidence.—2 East, P. ¢. 855. Thus in a case where
' the note, which the prisoner was charged with having
fbrged was never published, but was found in his pesscssion
Fat the time he was apprehended, the prisoner was found
.f ginlty, and no one even thought of raising the objection
< that the note had never been published.—R. v. Elliot, 1
- Leach, 175, At the present time, most of the statutes
which relate to forgery make the publication of the forged
mstlumenb with knowledge of the fact, a substantive felony,

£ Not only the fabrication and false making of the whole
f a written instrument, but a fraudulent insertion, altera-
ion, or erusure, even of a letter, in any material part of
- a true instrument, and even if it be afterwards executed by
: another person, he not knowing of the deceit, or the frau-
E dulent application of 2 true signature to a fulse instrument,
4 {or which it was not intended or wvice versd, are as much
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forgeries as if the whole instrament had been fabricated.
As by altering the date of a bill of exchange after accept-
ance, whereby the payment was accelerated,—2 East, P. €.
855.

Even where a man, upor obtaining discount of a bill,
indorsed it in a fictitious name, when he might have ebtuin-
ed the money as readily by indorsing it in his own name,
it was holden to be a forgery.-—R. v. Taft, 1 Leach, 172,
R.v. Tuylor, 1 Leach, 214; R, v. Marshall. B. & R. 75;
ER. v, Wiley, R. & R. 90; R. v. Francis, R, & K. 209.

Tt is a forgery for a person having authority to fill up a
blank aceeptance or a cheque {or a certain sum, to fill up
the hill or cheque for a larger sum..—R. v. Hart, 1 Moo.
¢. €, 486 : and the circumstance of the prisoner, alleging a
claim on his master for the greater sum, a3 salary then due,
is immaterial, even if true.—R. v. Wilson, 1 Den. 284.

Tn respect of the persons who might formerly be witucsses
in cases of forgery, it was an established point that a party
by whom the instrument purported to be made was not
admitted to prove it forged, if, in case of its being genuine,
he would have been liable to be sued upen it.—2 Russ, 817,
But now, see sects, 214 and 218 of the Procedure Aci.

A forgery must be of some document or writing ; there-
fore the putting an artist’s name in the corner of a picture,
in order falsely to pass it off as an original picture by that
artist, is not a forgery.—R. v. Close, Dears & B. 460;
though it may be & cheat at common law.

The false signature by a mark ia forgery.—R. v. Dunn,
1 Leach, 57,

When the writing is invalid on its face, it cannot be the
subjeet of forgery, because it has no legal tendency to effect
a frand. Tt is not indictable, for example, to forge a will
attested by aless number of witnesses than the law requires.
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—R. v. Wall, 2 East 953; R.v. Martin, 14 Cox, 375; R.
v. Harper, 14 Cow, 5745 R.v. Moffut, 1 Leach, 431,

But 2 man may be indicted for forging an instrument,
which, if geniine, could not be made available by reason
of some circumstance not appearing upen the face of the
instrumens, but to be made out by extrinsic evidence.—
R. v. McIntosh, 2 Leach, 883. So, a man may be indicted
. for forging & deed, though not made in pursuance of the

* provisions of particular statutes, requiring it to be in a
particular form.—R. v. Lyon, R. & R. 255.

And & man may be convicted of forging an unstamped
instrument, though such instrument can have no operation
in law.—R. v. Hawkeswood, 1 Leach, 257, This question,
a few years afterwards, again underwent considerable
discussion, and was decided the same Wway, though,
in the meantime, the law, with regard to the procuring
of bills and notes to be subsequently stamped, upon
which in R. v. Hawkeswood, the judges appear in some
degree to have relied, had been repealed. The prisoner
. was indicted for knowingly uttering a forged promissory
" note. Being convicted the case was argued before the
judges, and for the prisoner it was urged that the 31
" Geo. 8., ¢, 25, 8. 19, which prohibits the stemps from
being afterwards affixed, distinguished the case from
R. v. Hawkeswood. Though two or three of the judges
doubted at first the propriety of the latter case if the matter
were res integra, yet they all agreed that, being an autho-
. ity in point, they must be governed by it ; and they held
that the statute 31 Geo, 3 made no difference in the
question, . Most of them maintained the principle in B. v,
Hawkeswood to be well founded, for the acts of Parlia-
ment referred to were mere revenue laws, meant to make
no alteration in the crime of forgery, but only to provide
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that the instrument should not be available for recovering
upon it in a conrt of justice, though it might be-evidence
fur & collateral puspose ; that it was mot necessary to con-
stitute forgery, that the instrument should be available;
that the stamp itself might be forged, and it would be a
strauge: defence to admit, in a court of justice, that because
the man had forged the stamyp, he ought to be excnsed for
having forged the note itself, whick would be setting up
one fraud in order to protect him frowm the punishment due
to another.—ZR. v. Morton, 2 Eust, P. C. 955, The same
principle was again recognized in B. v, Roberts, and R, v.
Davtes, 2 East, P, €. 955, and in R, v. Teague, 2 East,
P. C. 979, where it was hclden that supposing the instru-
ment forged to be such on the face of it as would be valid,
provided it had & proper stamp, the offence was complete,
" AS T0 THE UTTERING.—These words, uller, utlering,
occur frequently in the law of forgery, counterfeiting and
the like ; meaning, substantially, to offer. If one offers
another a thing, as, for instance. a forged instrument or a
piece of counterfeit coin, intending it shall be received as
good, he utters it, whether the thing offered be accepted or
not. It is said that the offer need not go so far as a
tender.—R. v. Welch, 2 Den, 78 ; R. v. Ion, 2 Den. 475,
(See Greaves’ remarks on this case, 2 Russ, 830.) DBut, to
constitute an uttering, there must be a complete attempt
to do the particular act the law forbids, though there may
be & complete conditional uttering, as well as any otler,
which will be erimizal, The words “pay,” * put off,” in a
statute are not satisfied by a mere uttering or by a tender;
there must be an acceptance also.—Bishop, Staf, Crimes,
306. : :
The Forgery Act now describes the offence of uttering
by the words * offer, utter, dispose of or put. off,” which
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include attempts to make use of a forged instrument, ag
well a3 the cases where the defendant has actually suc-
ceeded in making use of it.

Showing a man an instrument, the uttering of which:
would be criminal, though with an intent of raising a false’
idea in him of the party’s substance, is not an uttering,
Nor with the leaving it, afterwards, sealed up, with
the person to whom it was shown, under cover, that he’
may take charge of it, a3 being too valuable to be carried’
abont, be an uttering. —R. v. Shukard, R. & R. 200, But
the showing of a forged receipt, to a person with whom the'
defendant i3 claiming credit for it, was held to be an
offering or uttering, thongh the defendant refused to parf
with the possession of it.——R. v. Radford, 1 Den. 59,

In R. v. Ion, 2 Den. 475, supra; cited by Bishop, the
rule laid down by the Court is, that s using of the forged
instrument in some way, in order to get money or credit’
"por it or by means of it, is sufficient to constitizte tha

K. offence described in the statute:

- Giving a forgéd note to an- irinocert: agent o an sc-

F'- complice that he may pass it is a.‘digpo'sihg of and putting”

ibaway.—R. v, Giles; 1 Moo. C. €. 166, So, if & person’”
K, Imiowingly delivér ‘a forged banlé note” to another, who*
[ kuowingly utters it accordiugly, the prisoner who deliversd:
K. stich note to be pub-off may be convicted of Liaving dispoded’

fFand put away the sathei—R:-v. Pulntés B & R- 72:
- On the chargd” of uttering, the guilty kiowledge is'a:
aterinl part of the evidence. Actus non facit rewm, nisi

E: mens sit rea. If there is rio guilt.y'knowledge, if the per~
E 801 who utters a- forged: instrument’ réally thinks it gen-"
® ufne, there i3 1o mens rew with him ; he’commits no
f offenice.  Thetefors, the prosecutor must prove tﬁis-'g’dﬂﬁf"
B knowledge by the defendant, to obtain s conviction,

GG

X
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This is not capable of direct proof. It is nearly in all
cases proved by evidence of facts, from which the jury may
pfesume it.— Archbold, 570. And by a laxity of the
general rules of evidence, which has long prevailed in the
English Courts, the proof of collateral facts iz admitted to
prove the guilty knowledge of the defendant, Thus, on an
indictment for knowingly uttering a forged instrumnent,
or & counterfeit bank note, or counterfeit coin, proof of
the possession, or of the prior or subsequent ubterance,
either to the prosecutor himself or to ofher persons, of
other false documents or mnotes, or bad money, though of
a different description, and though themselves the
subjects of separate indictments, is admissible as material
to tha question of guilty knowledge or intent,—Taylor,
Evid, 1 wol,, par. 322; R. v. Asion, 2 Russ. 841;
R.v. Lewis, 2 Russ, 841; R. v. Oddy, 2 Den. 264. DBut
in these cases, it is essential to prove distinctly that the
instruments offered in evidence of guilty knowledge were
themaselves forged.—T'aylor, loc, cit. _

Tt seems also, that though the prosecutor may prove the
uttering of other forged notes by the prisoner, and his con-
duct at the time of uttering them, he cannot proceed to
show what the prisoner said or did at another time, with
respect to such uttering ; for these are collateral facts, too
remote for any reasonable presumption of guilt to be
fduj;ded" upon them, and such as the prisoner cannot by
any - possibility be prepared to contradict.—Taylor, loc.
cit:; R.v. Philipps, 1 Lewin, 105 ; R. v. Cooke,8 C. & P.
586. In Philipps. case, the judge said. “That the pro-
gecutor conld not give in evideuce anything that was gaid
by the prisoner at a time collateral to a former uttering in

order to show that what he said at the time of such former
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uttering was false, because the prisoner could not be
prepared to answer ot explain evidenca of that deseription;
that the prisoner is called upon to answer gl! the circum.
stances of a case under consideration, but not the circum-
stances of a case which is not under consideration ; that the
prosecutor i3 at liberty to show other cases of the prisoner
having uttered forged notes, and likewise his conduct at
the time of uttering them ; but that what he said or did a¢
another time collateral to such other ufferings, could not
be given in evidence, as it was impossible that the prisoner-
could be prepared to combat it,” See E. v, Browne, 2 F,
& F. 559, and Paterson's, J., remarks therein on B. v, Cooke,-
cited, ante, and R. v, Forbes T 0 .& P. 224, The rule, in
such eases, seems to be that you cannot bring collateral
evidence of a collateral fact, or that you canuot bring
evidence of a collateral circumstance of a collateral fact,
The proseentor-must also prove that the uttering was
accompanied by an intent to defraud. As to which, see
.. remarks, ante, on the necessity of this intent in forgery,
generally. Baron Alderson told the jury, in R. v. Hill, 2
© Moo. C. C, 80, that if* they were satisfied that the prisoner
uttered the bill as true, knowing at the time that it was-
¢ forged, and meaning that the person to whom he offered
" it should believe it to be genuine, they were bound to-
* infer that be intended to defraud this person, and this
ruling was held right by all the judges. And in B..v.
Todd, 1 Cox, 57, Coleridge, J., after consulting Cresswell,.
J., said: “1f a person forge another person’s name, and.
utter any bill, note, or other instrument with such signa-.
ture, knowing it not to be the signature of the person
& ‘whose signature he represents it to be, but intending it to
be taken to be such by the party to whom it is given, the:
inference, as well in point of fact_as of law, is strong
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enough to establish the intent to defraud, and the party =n
acting becomes responsible for the legal consequences of
his act, whatever may have been his motives. The natural,
as well as the legal consequence, is that this money is
obtained, for which the party obtaining it profess to give
but cannot give a discharge to the party given up the
money on the faith of it. Supposing a person in temporary
distress pats anotlier’s name to a bill, intending to take It
up when jt becomes due, but cannot perform it. the con-
sequence i3 that he has put-another under the legal liability
of his own act, supposing the signature to pass for genmne.”
See R. v. Vaughan, 8 C. & P. 276; K. v. Cooke, 8 C. &
P, 582; R. v, Geach, 9 C. & P. 499.

A consequence of the judgment for forgery was an inca-
pacity to be a. witness until restored to competency by
the king's pardon.—2 FEuss, 844. But now hy sect.
214 of the Procedure Act, it is enacted that “ no per-
son offered as a witness shall, by reason of any alleged
incapacity from crime or-interest, be excluded from giv-
ing evidence ou the trial of any criminal case, or in any
proceeding- relating- or- incidental to each case.” And
sect. 215 of the same act enacts that every. person shall
be admitted and be compellable to give evidence, in cri-
minal cases, notwithstanding that such person has been
previously convicted of a crime or offence.

Indictment.—(General' form, under statute) The
Jurors for Qur Lady the Queen;upon their oath present,
and J. 8. on ......... felonionsly did forge a certain (here
name the instrument) which said forged is as follows:
that is to say (here set- out the instrument verbatin.
(see post sectious 114, 131, 132 of the Procedure Act)
with intent thereby then: to defraud ; against the form
of the statute in suck case madé and’ provided, and
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against the peace of Our Lady the Queen, her crown and
dignity.

And the jurers aforesaid, upon their cath aforesaid, do
further preseot, that the said J, S, afterwards, to wit,
on the day and year aforesaid, feloniously did forge a cer-
tain other (stafe the instrument forged by any mame or
desiynation by which il is usually known) with intent
thereby then to defravd; against the form of the Statute
in such case made and provided, and against the peace
of Our Lady the Queen, her crown and dignity.

And the jurors aforesaid, upon their oath aforesaid, do
further present, that the said J. 3., afterwards, to wit,
‘on the day and year aforesaid, feloniously did offer, utter,
dispose of and put off a certain other forged....which said
last mentioned forged ....... . is as follows : that is to say
{here set out the instrument verbutim ) with intent thereby
then to defrand, he, the said J. 8., at the time he so
uttered, offered, disposed of and put off the said last
mentioned forged ......... a3 aforesaid, well knowing the
game to be forged; against the form of the statute in such
case made and provided, and against the peace of Our
Lady the Quesn, her crown and dignity,

And the jurors aforesaid, npon their oath aforesaid,
do further present, that the said J. S, afterwards, to wit,
on the day and year aforesaid, felomiously did offer,
tter, &ispose of and put off a certain other forged (as in
" the second voumt) with intent thereby then to defraud,
B he, the said J. S., at the time be so uttered, offered, dis-
posed of and put off the said last mentioned forged .........
. a8 aforesaid, well knowing the same to be forged; against
% the form of the statute in such case made and provided,
and against the peace of Our Lady the Queen, her crown

.- and dignity,
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This indictment is not intended as a general precedent
to serve in all cases of forgery ; because the form in each
perticular case must depend upon the statute on which
the indietment is framed. But, with the assistance of
it, and upon an attentive consideration of the operative
words in the statute creating the offence, the pleader
can find no difficulty in framing an indictment in any
case.—drchbold, 559.

Indictment for forgery at common law.-—The Jurors
for Our Lady the Queen upon their oath present, that
J. 8, on . nulawfully, knowingly and falsely did
forge and counterfeit a certain writing purporting to be
{ describe the instrument ) with intent thereby then to de-
fraud: to the evil example of all others in like case
offending, and against the peace of OQur Lady the Queen,
her crown and dignity,

And the jurors aforesaid, upon their ecath aforesaid,
do further present, that the said J. 8., afterwards, to wit,
on the day and year aforesaid, unlawfully, falsely and
deceitfully did utter and publish as true a certain other
false, forged and counterfeited writing, purporting to be
(describe the instrument) with intent thereby then to
defraud, he the said J. S., at the same time he so uttered
and published the said last mentioned false, forged and
counterfeited writing as aforesaid, well knowing the
same to be false, forged and counterfeited, to the evil
example of all others in the like case offendingand against
the peace of Our Lady the Queen, her crown and dignity.
— Archbold,

At eommon law, forgery is & misdemeanor, punishable
by fine or imprisonment, or both, at the discretion of the
courb

The court of quarter sessions has no jurisdiction in
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cases of forgery, 2 Russ 814, and never had: “why?”
said Lord Xenyon, “ I know not, but having been
expressly so adjudged, I will not break through the rules
of law.—R. v. Higgins, 2 East 18.—See also R. v.
Rigby, 8 C. & P. 770, and R. v. McDonald, 81 U. C.
Q. B. 337. See secs. 114, 130, 131 and 132 of Pro-
cedure Act as to indictments for forgery, and sce. 18
thereof as to venue,

A prisoner extradicted from the United States on &
charge of forgery can, upon an indictment for forgery, be
found guilty of a felonious uttering. —R. v. Paxtan, 3 L
C. L. J. 117,

Making false entries in a book does mot constltute the
crime of forgery. Ewz parte Lamirande, 10 L. c. J. 280.
See R. v. Blackstone, post, under sec. 12, and ex parte
Eno, 10 Q. L, R. 194
" Definition of the term forgery considered. In re Smith,
4 P. R. (Ont) 215. R, v. Gould, 20 U. C. C. P. 154.

Where the prisoner was indicted for forging a note for
$500, having changed a note of which he was the maker
from $500 to $2,500. Held, a forgery of a note for
$500, though the only fraud committed was on the
. endorser.—R. v. McNevin, 2 K. L. 711,



CHAPTER 165.

AN ACT RESPECTING FORGERY.

I_ ER Majesty, by and witly the advice and consent of the Senate
and House of Cominons of Canada, enacts as follows ;—

INTERPRETATION.

1, In this Aet, unless the context otherwise requires, the expreegion
¥ Provinee of Canadna™ includes the Igte Province of Canada and the
late Provinces of Upper Canada and Lower Canada, also the Fro-

- winces of Nova Scotia, New Brunswick, Prince Edward Island and
British Columbia, as they reapeciively existed before they became
partiof Canada, and also the several Provinces, Territories and Districta
now or hereafter forming part of Canada.

= 2, When the having any matter or thing in the custody or poreession
of auy pereon is, in this Act, expressed to be an offence, if any person
has aay such .matter or thing in his personal custody and possession,
or knowingly and wilfully has any such matter or thing in theactual
custody and posseasion of any ather peraon, or knowingly and wilfully
has any such matter or thing in any dwelling-honee or other building,
ledging, apartment, field or other place, open or inclosed, whether
beionging to or occupied by himeeif or not, and whether such malter
or thing is so had for his own nee, or for the use or benefit of another,
every puch person shall be deemed and taken to bave such matter or
thing in his custody or possession within the megning of this Act.—
82-33¥., c. 19, & 52, 24-257., c. 98, 4. 45, Imp. :

The words “or knowingly and wilfully has any such
matter or thing in the actnal custody of any other person ”
remove the doubts mentioned in R, v, Rogers, 2 Moo.
C.C 85 R v. Gerrish, 2 M. & Rob, 219, and R.v.
Williams, (. & M. 259.

3. The wilful alteration, for any purpose of frand or deceit, of any
documeat or thing written, printed or otherwise made capable of
being read, or of any document or thing the forging of which ia made

punishable by this Act, shall be held to be a forging thereofl.~-32-33
V., ¢ 19, 5. 45, part,

Not in the English Aet,
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An indictment under this clause should charge the
alteration to have been dome * wilfully and for a purpose
of fraud,” aud in another count “ wilfully and for the pur-
pose of deceit.”

In consideration of law, every alferation of an instru.
ment amounts to a forgery of the whole, and an indictment
for forgery will be supported by proof of a fraudulent
allerution, though, in cases where a genuine instrument
has been altered, it is perhaps better to allege the alter-
ation in one count of the indictment,—1 Starkie's Crim.
pl. 99.

THE GREAT SEAL, ETC,

4. Every one who forges or counterfeits, or ulters, knowing the
same to be forged or counterfeited, the Great Seal of the United
Kingdotn, or the Great Seal of Canads, of any Province of Canada, or
of any one of Her Majesty’s colonies or posaeesions, Fer Majesty’a
Privy Seal, any Privy Sigaet of Her Majesty, Her Majesty’s Hoyal
sigh manusl, or any of Her Majesty’s seals, appointed by the twenty-
fourth article of the union between England and Scotland, to be kept,
used and continued ip Scotland, the Great Seal of Ireland, or the
Privy Seal of Ireland, or the Privy Seal or Scal st Arms of the
- Governor General of Canads, or of the Lieutenant Governor of any
Province of Canade, or of pny person who -administers or, st any
time, administered the Government of any Provinge of Canada, or of
the Governor or Lientenant Governor of any one of Her Majesty’s
colonies or possessions, or forgea or connterfeita the stamp or impres-
sion of any of the seala aforeanid, or oiters any document or iustrument
whatacever, having thereun or affixed thereto the stamp or impressipn
. of any such forged or counterfeited segl, knowing the same to be the
stamp or impression of such forged or counterfeited scal, or any
& forged or counterfeited stamp or impression -made or apparently

*- intended to resemble the atamp or impression of any of the acala
atoresaid, knowing the same to be forged or counterfeited, or forges,
oralters, or utters, knowing the ssme to ke forged or altered, any
. document or instrument having any of the said stamps or impreesions
thereon, or aflixed theseto, in guilty of felony, and liable o imprie
qument for life.—82-33F, 0 19,8 L. 24251, ¢. 88, 5. 1, Jmp.
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&. BEvery one who forges or fraudulently altera any document
bearing or purporting to bear the signature of the Governor General
of Canada, or of any depuly of the Governor General, or of the
Lieutenant Governor of any Province of Canada, or of any person
who administera or, at any time, administered the Government of
any Province of Canada, or offers, utters, disposes of or puts off any
such forged or frandulently altered document as aloresaid, knowing
the same to beso forged or altered, iz gnilty of felony, and liable to
imprisonment for life.—32-33 ¥V, ¢. 19, a. 2,

LETTERS PATENT AND PUBLIC REGISTERS.

6, Every one who forges or alters, or in any way publishes, puts
off, or niters as true, knowing the same to be forged or alered, any
copy of lelters patent, or of the enrolment or enregistration of letters
patent, or of any cerL_i ficate thereof, made or given or purporting to be
made or givea by viriue of any Act of Canada or of any Province of
Canada, is guilty of felony, and liable to seven years’ imprisonment.
—3233F,c 19,5 3.

7. Bvery one who forges or counterfeita or alters any public
register or book appointed by law te be made or kept or any entry
therein, or wiifully certifies or utters any writing as and for a troe
gopy of such public register or book or of any entry therein, knowing
such writing to be counterféit or false, is guilty of felony, and lisble
to fourteen years’ imprisonment.—32-33 7., ¢. 19, 5. 4.

Upon the trial of an indictment for any offence under
these Sections; the jury may, if the evidence warrants it,
under s. 183 of the Procedire Act, convict the prisoner of
an attempt to commit the same,

Indictment.— ...... .. under sec. 4......... that A. B,
O +vueeenss the Gréat Seal of the United Kingdou, falsely,
deceitfully and feloniously did forge and tounterfeit,
against the form ........ And the Jurora aforesaid, upon
their oath aforesaid, do further present that the said A. B.
afterwards, to wit, on the day and year aforesaid, falsely,
deceitfully and feloniously did utter & certain other false,
forged and counterfeited (ireat Seal as aforesaid, then well
knowing the same to be false, forged and counterfeited
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against the form ......... Add counis stating the instru-
ment o which the counterfeit seal was appended, or
which had thereon or affixed thereto the stamp or mpres-
sion of such counterfeil, seal, ete.—Archbold, 571.

Before the recent statutes, this offence wasg treason,—-1
Hule, 183. See general remarks on forgery.

TRANSFER OF STOCE, ETC,

8. Every one who, with intent to defrand, forges or alters, or offers,
utters, disposes of or puts off, knowing the same to be forged or altered,
any transfer of any share or interest of orin any stock, annuity or other
public fund which now is or here after may be tranaferable in any of the
books of the Dominien of Canads, or of any Province of Canada or of
any bank at which the rame is transferable, or of orin the capital stock
of any body corporate, company or society, which now is or hereafter
may be established by charter, or by, ander or by virtue of any Act
of Parliament of the [nited Kingdom or of Canada, or by any Aet of
the Legislature of any Province ol Canada, or forges ot alters, or
offers, utters, disposes of or puts off, knowing the saine to be forged
or altered, any power of atlorney or other authority to transfer any
share or interest of or in any such stock, annuity, public fund or
capital stock, or any elaim for & grant of land from the Crown in
‘Canada, or for any seripl or other payment or allowance in licw of
any such granl of land, or to receive any dividend or money payable
in respect of any euch share or interest, or demands or endeavors to
have any auch share or interest transferred, or to receive any dividend
or muney payable in respect thereof, or any such grani of land, or
script or paymient or allowance in lieu thereof as aforesaid, by virtne
of any such forged or altered power of altorney or other authority,
knowing the same fo be forged or altered, is guiliy of felony, and

. Jiable to 1mprwoument for life.—32-33F, . 19, 2. 5. . 24-25F,, ¢. 98,
" n 2, Imp,

The words in #falics are not in the English Act.

See general remarks on fogery.

Indictment for forging and ullering a transfer of
stock. =~ seereee.s that A, B, on ........, feleniously did

- forge a transfer of a certain share and interest in certain

stock and annuities, to wit......... which said stock and
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annuities were then transferable at the bank of .........
and which said transfer then purported to be made by one
J. N, with intent thereby then to defraud, against the form
of the statute in such case made and provided, and against
the peace of Our Lady the Queen, her crown and dignity.

(2nd Count, }— ......... did offer, utter, dispose of, and
put off, a certain other forged transfer of a certain share
and interest of, and in certain other stock and annauities, to
Wit ......... which said last mentionned stock and aunuities
were then transferable at the bank of ........., and which
gaid last mentionned transfer purported to be made by one
J. N, with intent thercby then to defraud, he the said
A. B, at the time he so uttered the said last mentioned
forged transfer of the said share and annuity, well knowing
the some to be forged, against the form .........—Archbold,
§90.

Indictment for forging and utfering a power of
aitorney to sell out stock.— ......... that A. B, on .........
feloniously did forge a certain power of attorney to
transfer a certain share and interest in certain stock and
annuities which were then transferable et the bank of
weeernens, Which said forged power of attorney is as follows,
that is to say {here set it out) with intent thereby then to
defraud, against the form ......... (2nd Count.).........
feloniously did offer, utter, dispose of and put off & certain
other forged power of attorney, purporting to be a power
of attorney to transfer a certain share and interest of the
said J, N. in certain stock and annuvities which were then
transferable at the bank of ......... to Wit, ......vvr with in-
tent thereby then to defraud, he the said A. B. then well
knowing the said last mentioned power of attorney to be
forged, against the form ......... (3rd Count.) ......... felo-
niously did demandand endeavour to have a certain share
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and interest of the said J. N. in certain stock arnd an-
nuities, which were then transferable at the bank of.........
to wit, ......... transfered, in the books of the said bank of
sressnene, by virtue of a certain other forged power of
attorney, purporting to be a power of attorney, to transfer
the said share and interest of the said J. N. in the said
stock and annuities so transferable as aforesaid, with intent
thereby then to defraud, he the said A. B, at the time he
so demanded and endeavoured to have the said share and:
interest transferred ag aforesaid, well knowing the said last.
mentioned power of attorney to be forged, against the form
erenaeses —Archbold, 590,

Upon the trial of any indictment for any offence under
this section, the jury may, if the evidence warrants it,.
under sect. 183 of the Procedure Act, convict the prisoner
of an attempt to commit the same,—2 Russ. 865,

9. Every one who, falsely and deceitfully, personates any owner of
any #hare, or interest of or in suy stock, annuity or other public fund,
whicli now is or hereafter may be transferable in any of the books of
_l.he Dominion of Canada, or of any Province of Canada, or of any bank
at which the same is transferable, or any owner of any share or inter-
est of or in the capital stock of any body corporate, eompany or
gociety which now is or Lereafter may be established by charter, or
by, under or by virtue of any Act of Parliament of the Uaited King.
dom or of Canada, or by any Act of the Legislature of any Province
of Canade, or of any claim for a grant of land from the Crown in
Canada, or for any.scrip or olker payment or allowance in liew of

s ~ such grant of land, or any owner of any dividend or money payable in:

respect of any-such share or interest as aforesaid, and thereby transe
fers or endeavors io trauafer any share or interest belonging.io any -
such owner, or thereby receives or endeavors to receive any money -
due to any such owner, or & oblain any such grané of land, or such
serip or allowance in lien therenfas aforesaid, a8 if such offender were:
the true and lawful owaer, ia guilty of felony, and Bable to mprisons
ment for Jife.~32:33 V., ¢. 19, 8. 6. 24-25-V., ¢. 98, 5.3, Imp. .

The words in ttalics are not in the English Act.
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Indictment,—......... feloniously did, falsely and deceit-
fully, personate one J. N., the said J. N. then being the
owner of a certain share aud interest in certain stock and
annnities, which were then transferable at the bank of
seeerreer, to Wit (state the amount and nature of the stock ;)
and that the the said A, B. thereby did then transfer the
said share and interest of the said J. N. in the said stock
annuities, as if he, the said A. B., were then the true and
lawful owner thereof, against the form......... —Archbold,
614

Upon the trial of any indictment for any offence under

this section, the jury may, if the evidence warrants it, under

sect.- 183 of the Procedure Act convict the prisoner of an
attempt to commit the same.—2 Russ, 865.

10, Everyone who forgea any name, handwriting or signature, pur-

porting to be the name, handwrltmg or signature of a witness altesting ’

the execution of any power of attorney or other authority to transfer
any share or interest of or in any such stock, annuity, pu Llic fund or
capital stock, or grant of land or serip or allowance in lieu thereof,as
in ejther of the two sections mext preceding mentioned, or o receive
any dividend or money payable in respect of any such share or interest,
or offera, utters, disposes of or puts off any such power of attorney or
other authority, with any such forged name, handwriting or signature
thereon, knowing the same to be forged, is guilty of felony, snd liable
to seven years’ imprisonment.—82-33 7., ¢. 19, 5. T. 3425F.,¢ 98, 5

4, Imp. _
11. Every one who, with intent to defraud, wilfully makes any

false entry in, or.wilfnily alters any word or figure in any of the books
of aceount kept by the Government of Csnada, or of any Province of .

Canada, or of any bank at which any of the books of account of the
Government of Capada or of any Province of Canada are kept, in
which books the accounts of the owners of any stock, annuities or
other public funds, which now are or;hereafter may be transferable in
guch bouks, are entered and képt, or in .any manner wilfully fulsifies
any of the accounts of any-of such owners in any of the said books, or
wilfully makes any transfer of anyé’hare or interest of or in any stock,
apnuity or other publie fund which now is or hereﬁ.fter ey be trans-
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ferable as-aforesaid, in the name of any person not being the true and

lawful owner of such share or interest, ia gailty of felony, and liable
" to imprisonment for 1ife.—32-33 V., ¢. 19, 5. 8. 24-25 V., ¢. 94, 5. 5,
Tmp.

12, Every one who, being a clerk, officer or servant of, or other
person employed or intrusted by the Government of Canada or of any
Proviuce of Canada, or being a clerk or officer or servant of, or other
person employed or intrusted by any bank in which any of such bocks
and accounts as are mentioned in tlie next preceding section are kept,
knowingly and with intent to defraud, makes out, or delivers any’

- dividend warrant, or warrant for payment of any annuity, interest or
money payable as aforesaid, for a greater or less amount than the.
person o whose behalf such warrant is made out ia entitled to, ia
gailty of felony, and liable to geven years’ :mprlsonmenl. —32-33 V
€. 19,5 9. 24-25.F.,¢. 98, s. 6, Imp.

- Indictment under sec, 10.— .........feloniously did forge
a certain name, handwriting and signature, as and pur-
porting to bé the name, bandwriting and signature of one
essseseas @8 and purporting to be a witness attesting thej
execution of a certain power of attorney to transfer a cer-
tain sha.re and interest of 0ne J' N. in certain stock and
wveerneeny 10 Wit (here state the amount and nature of the
stock, ) against the form............

(2nd Count.).........did uiter, dlspoﬂe of and put off a
"~ certain other forged power of attorney to transfer a certain
ghare and interest of the said J. N. in certain stock and’
a.nnmtaes which were then transferable at the bank 01'
ceeiiieea, to wit, with the name, handwrmng and 31gnature
of the said .....ce.... forged, on the said last mentioned
power of attorney, asan attesting witness to the execution
thereof, he the said (defendant,) at the time he so offered,”
uttefed, disposed of and put off the same, well knowing
the said name and handwriting, purporting to be the name
and handwriting of the said......... thereon, as attesting
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witness thereof as aforesaid, to be forged, against the form
veeneeees—Archbold,

Indictment for making false entries of stock, under
56¢. 11.— vevusenss feloniously did wilfully alter certain
words and figures, that s to say (here set out the words
and figures, as they were beforethe alteration)in a certain
book of account kept by ........., in which said bock the
accounts of the owners of certain stock, annuities and other
public funds, to wit, the (stale the stock) which were
then transferable at .,.......... were then kept and entered,
by (set out the alteration and the state of the account or
ifem when so altered ) with intent thereby then to defraud ;
against the form.........—Archbold. _

Indictment for making a transfer of stock in the name
of a person not the owner, under sec. 11.—......feloniously
did wilfully make a transfer of a certain share and interest
of and in certain stock and annuities, which were then
transferable at the bank of........., to wit, the share and
interest of cevesuses, it the ..eeees. (state the amount and
natwre of the stock), in the name of cne C. D, he the said
C. D. not being then the true and lawful awner of the said
ghare and interest of and in the said stock and annuitics,
or any part thereof, with intent thereby then to defrand,
against the form..........—dArchbold.

Indictment, wnder sec. 12......... then being a clerk
of +eeereee. and’ employed and entrusted by the said ......
felonivusly did knowingly meke out and deliver to onc J.
N. a certain dividend warrant for & greater amount than
the said J, N. was then entitled to, to wit, for the sum of
five hundred pounds ; whereas, in truth and in fuct, the
gaid J. N. was then entitled to the sum of one hundred
pounds only ; with intent thereby then to defraud, against
the furm..eeeer.. —Archbold,
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Upon the trial of any Indictment for any offence under
these secticns, the jury may, if the evidence warrants it,
under sect. 183 of the Procedure Act, convict the prisoner
of an attempt to commit the same.-—2 Russ, 865,

Where a bank clerk made certain false entries in the
bank books under his eontrol, for the purpose of enabling
him to obtain the money of the bank improperly.

Held, that he was not guilty of forgery.—The Queen v.
Blackstone, 4 Man. L. R, 294,

DEBENTURES, STOCK, EXCHEQUER BILLS, ETC.

13. Every one who, with intent to defrand, forges or alters, or offers,
utter<, diepores of or puts off, knowing the eanme to be forged or altered,
any debenture or other securily, issued under the authority of any
Act of the Parliament of Canada, or of the Legislature of any Province
of Canadn, or any exchequer bill or exchequer bond, or any Dominion
or Provincial note, or any indorsement on or assignment of any such
debenture, exchequer bill or exchequer bond or other security, issued
under the anthority of any Act of the Parliament of Canada, or of
" ihe Legislature of any Province of Canada, or any coupon, receipt or
. certificate for interest aceruing thereon, or any ecrip in lieu of land aa
:  pforesaid, is guilty of felony, and liable to imprisonment for life.—32-
33F,c 19,810, 2425 F.,c. 98,48, Imp.

14, Every one who, without Jawful authority or excuse, the proof
hereof Ahall lie on him, makes or causes or procures to be made, or
7 aide or aseists in making, or knowingly haa in his custody or pos-
¥ “mession, any frame, mould or instrument, having therein any worda,
B letiers, figures, marks, lines or devices, peculiar to orappearing in the
& substance of any paper provided or {o be provided and used for any
K'auch debentures, exchequer hills or exchequer bonds, Dominion notea
r Provincial notes or other securities as aforesaid, or any machinery
or working auy threads into the substance of any such paper, or any
& such thread, and intended to imitate auch words, letters, fizures,
marke, lines, threads or devices,~—or any plaje peculiarly employed
or printing such debentures, exchequer billa or exchequer bonda, or
B euch notes or other securities, or any die or seal peculiarly used for
8, preparing any such plate, or fur scaling such debentures, exchequer
hills or exchequer bonds, notes or other securities, or any plate, die
r seal, intended to imitate any such plste, die or senl as aloreanid, ia

EH
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guilty of felony, and lisble te seven years’ imprisonment.—32-33 Vo
e 19, 8 11. 24.25 V., c. 98, 1. 9, Imp.

1/3. Every one who, without lawfal authority or excuse, the proof
whereof shial) Jie on him, makee, or canses, or procures to be made,
or aida or assists in making any paper in the substance of which
appear any words, letters, figures, marks, lines, threads or other
devices peenlisr to and sppearing in the eubstance of any paper
provided or to be provided or used for such debeutnres, exchequer
bills or exchequer bonds, notes or other securities aforesaid, or any
.pa.rt of such words, letters, fizures, marks, lines, threads or other
devices, and intended 1o imitate the eame, or knowingly has in his
custody or poasession any paper whateoever, in the substance whereof
appear any such words, letters, figures, marks, lines, threada or
.devicea as aforesaid, or any parts of such words, letters, figures,
marks, lines, threads or other devices, and intended to imitate the
same, OT causes or assists in causing any such words, letters, fizures,
marks, lines, threads or devices as aforesald, or any part of such
words, letters, figures, marks, lines, threads and other devices, and
-intended to imitate the same, to appear in the substance of any paper
whatsoever, or takes, or assista in taking an impression of any such
plate, die or seal, a8 in the next preceding section mentioned, is guilty
of felony, and liable to seven years’ imprisonment.—32-33 Vo, e 19
5. 12, 2425 V., ¢ 98, 5. 10, Jmp.

16, Every one who, without lawful autherity or excuse, the proof
whereof shall lie on him, purchases or receives, or knowingly has in
“his custody or possession, any paper manufactured and provided by
or under the direction of the Government of Canada or of any Pre
vinge of Canada, for the purpose of being used as such debentures,
exchequer bills or exchegner bonds, notes or other securities as afore-
_paid, before such paper has been duly stamped, signed and issued
for public use, or any such plate, die or seal, as in the two sections
‘next preceding mentioned, is guilty of a miedemeanor, and lisble to
imprisonment for any term less than two years.—32-33 V.,e. 19, s .14,
24-25 V., ¢, 98, s 11, Imp.

 See, ante, sec, 2; as to what constitutes a criminal pos-
gession under this act,

Sec, 183 of the Procedure Act applies to trials under
_ these sections.—2 Russ, 939,
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STAMPS,

17, Every one who forgea, counterfeits or imitates, or procures to
be lorged, counterfeited or imitated any stamp or stamped paper,
jssued or anthorized to be used by any Act of the Parliament of
Canada, or of the Leyislature of any provinee of Canada, by
means whereof any duty thereby insposed may be paid, or any
part or portion of anv such elamp,—or knowingly uses, offers, sells or
exposes for sale any such forged, counterfeited or imitated stamp,—
oOT engraves, cuts, sinks or makes any plate, die or other thing wherehy
b’ to miake or Imitate such stamp or any part or portion thereof, except
i~ by permission of an officer or person who, being duly authorized in
that behalf by the Governinent of Canada or of any Province of Canada,
inay lawfully grant such permission,—or has posseasion of any such
i plate, die or thing, without such permission, or, without sxch permis-
fi- sion, uses or has possession of any such plate, die or thing lawfully
[ engraved, cut or made, —or tears off or removes fron any instrument,
" on which a duty is payable, any atamp by which such duty has heen
- wholly or in part paid, or removes from any such stamp any writing
- or mark indicating that it has been used for or towarda the payment
of any such duty, 18 guilty of felony, and liable to twenty-one years’
imprisonment.—32-43 7., ¢. 19, 5. 14. 32-33 V., ¢. 48, 5. 8, and 33-
34V, e 08, Imp.

. As to what constitutes a criminal possession under this
k: act-—see, ante, sec. 2.
See scc. 126 of the Procedure Act, as to indictment.
The Post Office Act, c. 35, Rev. Statutes, pro{rides for
- the forgery of postage stamps, ete.
See R, v, Collicott, R. & R. 212, and R. v. Field, 1
Leach, 383.—And see general remarks on forgery. The
sords  with intent to defraud® are not necessary in the
‘indictment, since the statute does not contain them.—See
R, v. Aspin, 12 Com, 391.
f-: It was held, in R. v. Ogden, 6 C. & P. 631, under a
E gimilar statute, that & fraudulent intent wag not necessary,
but in a case of R. v. Alldey, 8 C. & P. 136, Lord
P Abinger ruled the contrary: “The act of Parliament, he
said, does not say that an intent to deceive or defraud
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is ossential to constitute this offence, bnt it is a serions
guestion whether & person doing this thing innoceutly,
and iutending to pay the stamp duty, Is liable to bv
transported. I am of opinion, aud I hope T slll not dw
found to be wrong, that to constitute this offence, ther-
must be & guilty mind. It is a maxim older than the law
of England, that a man is not guilty unless his mind L
guilty.”

Lord Abinger, in R.v. Page, 8 C. & P. 122, held,
upon the same principle, that giving counterfeit coin in
charity, knowing it to be sucl, is not eriminal, though in
the statute there are no words with respeet to defraudiog.
But this is overruled, as stated by Baron Alderson in
R, v. Ton, 2 Den. 484 ; and Greaves well remarks (on .
v. Page): “ As every person is taken to intend the
probable consequence of his act, and as the probable con-
sequence of giving a picce of bad money to a beggar is
that that beggar will pass it to some one else, and thereby
defraud that person, quere, whether this case rests upon
satisfactory grounds ? In any case a party may not be
difranded by taking base ccin, as he may pass it again,
but still the probability is that he will be defrauded, aml
that is sufficient.”—1 Russ, 126, note Z.

And are there not cases, where a party, Teceiving a
counterfeit coin or a false note, not only may not bu
defranded, but will certainly not be defrauded, As for
example, suppose that during an clection any one buys
an elector's vote, and pays it with a forged bill,—is th
nttering of this bill, with guilty knowledge, not criminal ’
Yet, the whole bargain is a nullity; the seller has nn
right to sell; the buyer has no right to buy ; if he buys,
and does not pay, the seller bas no legal or equitable
claim against him, though ke may have fulfilled his part
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of the bargain, If the bayer does not pay, he does not
defrand the seller; he cannot defraud him, since he does
not owe him anything; it, then, cannot be said that he
defrands him in giving him, in payment, a lorged note.
Why see in this a fraud, and no frand in givisg a counter-
feit note, in charity, to a beggar?  Nothing is due to this
begaar, and he is not defrauded of anything by receiving
this forged bill, nor is this elector, who has sold his vote,
-defrauded of anything, since nothing was due to him;
they are both deceived but not defrauded. In the gene-
ral remarks on forgery, ante, an opinion was expressed
that forgery would be better described as “a false making
with the intent to defraud or deceive,” and such cazes as
- the above seem to demonstrate the necessity of a codifi-
cation of our criminal laws, And, when the statute
makes no mention of the intention, does it not make the
act prohibited a crime in itself, apart from the intention?
Of course, it is a maxim of our law that “aclus non fucit
reum nist mens sit rea” or, as said in other words, by
Starkie, 1 Cr. PL 177, that, “ to rendera party criminally
responsible, a vicious will must concur with a wrongful
act.” ¢ But,’ continues Starkie, « though it be universally
true, that a man cannot become a criminal unless his
mind be in fault, it is not so general a rule that the
guilty intention must be averred uwpon the face of the
indictment.,” And then, for example, does not the man
t-who forges a stamp, or, scienter, utters it, do wilfully an
‘unlawful act? Does not the law say that this act, by
itself, is criminal? Has Parliament not the right to
say: “The forging, false-making a stamp, or knowingly
_ utteriug it, is a felony, by itself, whether the person who
" does it means wrong, or whether he means right, or whe-
ther he means nothing at all?”  And this is exactly
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what it has said with regard to stamps, the Great Seal,
records of the courts of justice, ete. It has said of these:
“ihey shall be sacred, inviolable: you shall not deface
them, imitate them, falsify, or alter them in any way or
manner whatsoever, and -if you do, you will be a felon.”
And to show that, as regards tbese documents, the intent
to defraud was not to be a material element of the offence,
it bas expressly, in all the other clanses of the statute,
where it did require this intent to make the act criminal,
inserted the words * with intent to defraud,” and left them
out in the clause concerning the said stamps, Great Seal,
court Tecords, etc. And no one would be prepared to say,
that the maxim, “ la fin justifie les moyens,” has found its
introduction into the English criminal law; and thut, for
instance, 8 clerk of a court of justice is not guilty of a
criminal act, if he alters a record, provided that the
alteration is done with a good infent, and to put the
record, as ke thinks, it ought to be, and should, in fact, be.
Is it not hetter to say that, in such cases, the guilty
mind, the evil intent, the mens rea, consist in the wilful
disobediencs to a positive law, in the rebellious infraction
of the enactments of the legislative authority ?

Against the preceding remarks, it must be noticed that
Bishop, 1 Cr, L. 345, and 2 Cr, L. 607, cites these two
cases, K, v. Allday, and R. v, Page, and spparently
approves of them ; but Baron Alderson’s remarks on £. v.
Page, in R. v. Ion, do nol appear to have been noticed
in Bishop's learned books. At the same time, it may
be mentioned that in his 1 Or, Procedure, after remarking,
par. 521, that the adjudged law, on this question, seemns
to be not quite comsistent with the geoeral doctrime,
and not quite clear and uniform in itself, this distinguished
author says, in a foot note to par, 522: “Now, in this
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complication of things, where also practice has run on
without decision, and then decision has proceeded without
wuch refercnce to the principles adhering in the law, it
is not suprising that, on this question of alleging the
intent, legal results have been reached, not altogether
harmonious with one ancther, and not uniformly correct
in principle. Still, as this is a practical question, the
practical good sense of the judges has prevemfed any
great inconvenience attending this condition of things.”
See remarks by Greaves, on R. v. Hodgson, under
general remarks on forgery, anie, and s. 114 Procedure Act.

BANK NOTES.

18, Every one who, with intent 1o defraud, forges or alters, or
offera, utters, dieposes of or puts ofl, knowing the same to be forged or
altered, any note or bill of exchange of any body corporate, company
or person carrying on the business of bankers, commonly (.:a]led &
bank note, a bank bill of exchange or bank post bill, or any indorse-
ment on or assignment of any bank note, bank bill of exchange‘ or
bank post bill, is guilty of felony, and linble to imprisonment for life.
3333 F,c. 19, & 15, 2425 V., c. 98, & 12, Fmp.

. Indictment.— .ve.vers. feloniously did forge a certain
note of the bank of ve...ee.. commonly called & bank note,
~ for the payment of ten dollars, with intent thereby then fo
k- defraud, against the form ceveeeeee .
; (2nd Count.)—And the jurors aforesaid, upon their oath
* aforesaid, do further present, that the said J. 8. afterwards,
to wit, on the day and year aforesaid, feloniously did:
 offer, utter, dispose of and put off a certain other forged
note of the bank of -........ comronly called a bank-note,
for the payment of ten dollars with intent thereby then to
defraud,—he said J. S. at the time he so offered, uttered,
disposed of and put off the said last mentioned forged
note as aforesaid, then and there well knowing the same tp
be forged, against the form veveseene —Archbold,
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Tt is unnecessary to set ont the forged instrument: it 13
sullicient to describe it by any name or designation by
which it is usually known, or by its purport,.—Nections
130 and 131 of the Procedure Act,

An indictment need not state, in the counts for nttering,
to whom the note was disposed of.—R. v, Holden, fl. &
R. 154, The intent to defraud any particular person
need not be alleged or proved. Sect. 114 Procedure Aot.

Under the counts for uttering, evidence may be given
that the defendant offered or tendered the note in paymnent,
or that he actually passed it, or otherwise disposed of il to
another person. Where it appeared that the defendunt
sold a forged note to an agent employed by the bank to
procure it from him, the judges held this to be within the
act, although it was objected that the prisoner had been
solicited to comunit the act proved agminst him, by the
bank themselves, by means of their agents.—R. v,
dlolden, ubi supra. So where A, gave B, a forged note
to pass for him, and upon B.’s tendering it in payment of
gsome goods, it was stopped ; the majority of the judges
held, that A., by giving the note to B., was guilty of
disposing of and putting away the note, within the
meaning of the act.—I. v. Palmer, II. & R.72; R v,
Soares, B. & R, 25; R. v. Stewart, E. & R. 363 ; and R,
v, Files, 1 Moo, C. C. 166, where it was held, that giving
a forged note to au innocent agent, or an accomplice, that
he may pass it, is a disposing of, and putting it away,
within the meaning of the statute,

See general r:marks on forgery.

Upeon the trial of any indictment for any offence against
this section, the jury may, if the evidence warrants
it, under sect. 183 of the Procedure Act, convict the
prisoner of an attempt to commit the same.—2 Russ, 874,

FORGERY, 505

19. Every one who, without lawful anthority or excuse, the proof
whereof shiall lie on him, purcha-es or receives from any oihier person,
or has in hix custody or possession any forged tank note, bank bill of
exchange or bank post bill, or Bank bank note, blaok bank Lill of
exchanae or blank bank post bill, knowing the rame to be furged, ia
gulilty of felony, anid liable to fourteen vears’ imprisonment.—32-33 V.,
e. 19,2 16, 24.25 V., ¢.98, 5. 13, Tip.

_As to what constitutes a criminal possession under this
act, see sec. 2.

Indictment.—The Jurors for Our Lady the Queen
upon their oath present, that A.B.on ......... feloniously
and without lawfnl authority or excuse, had in his custody
and possession five forged bank notes for the payment of
ten dollars each, the said A. B, then well knowing the said
severa]l bank notes and each and every of them respec-
tively to be forged ; against the form of the statute in such
case made and provided, and against the peace of Gur Lady
the Queen, her crown and dignity.—Archbold, 596; 2
Burn, 682,

In R. v. Rowley, R. & R. 110, it was held, that every
uttering included having in custody and possession, and,
by some of the judges, that, without actual possession, if
the notes had been put in any place under the prisoner's
control, and by his direction, it was a sufficient possession
within the statute, See now sect. 2, ande,

Upon the trial of any indictment for any offence under
this section, the jury may, if the evidence warrants it,
under sect. 183 of the Procedure Act, convict the prisoner
of an attempt to commit the same,—2 Russ. 874,

Held, that the alteration of a $2 Dominion note to

" one of the denomination of $20,such alteration consisting

in the addition of a eypher after the figure 2, wherever that
figure occurred in the margin of the note, was forgery, and
the prisener was rightly convicted therefor.—The Queen v,

Bail, 7 0. R. 228,
See gec, 129, Procedure Act.
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MAKING PAPER AND ENGRAVING PLATES FOR BAXNK
NOTES, ETC,

2(. Every one who, without lawlul aothority or excuse, the proof
whereof shall lie on him, makes or uses, or knowingly hLas in Lia
cnstody or possession any frame, mould or instrument for the making
of paper used for Dominion or Provineial notes, or fur bank notes,
with any words used in such notes, or any part «f such words,
intended to resemble or pass for the same, visible in the substance
of the paper, or for the making of paper with curved or waving bar
lines, or with laying wire lines therecf, in a waving or curved shape,
or with any number, sum or amount, expressed in & word er words in
letters, visible in the substance of the paper, or with any device or
distinction peculiar to and appearing in the subslance of the paper
used for such notes, respectively,—or makes, uses, sells, exposes for
sale, utters or disposes of, or knowingly has in his custody or pos-
ression any paper whateoever with any words used in such notes, or
any part of such words, intended to resemble and pass for the same
visible in the substance of the paper, or any paper with curved or
waving bar lines, or with the laying wire linea thereof in a waving or
curved shape, or with any number, sum or amount expressed in a
word or words in letters appearing visible in the substance of the
paper, or with any device or distinction peculiar to and appearing in
the substance of the paper used for any such notes, respectively,—or
by any art or contrivance, causes any such wonds or any part of such
words, intended to resetable and pass for the same, or any device or
distinction peculiar to and appearing in the substance of the paper
used for any euch notes, respectively, to appear visible in the sub-
stance of any paper, or causes the numerical sim or amount of any
such note, in & word or words in letters to appear visible in the sul~
stance of the paper, whereon the same ia written or printed, is guilty
of felony, and liable to fourieen years’ imprisonment.—3233 V., ¢,
19,5 17. 24-25 V., c. 98, 1. 14, Imp.

21. Nothiug in the next preceding section contained shall prevent
any person from issuing any bill of exchange or promissory note,
baving the amonnt thereof expressed in a numerical figure or figures
denoting the mmount thereof in pounds or dollars, appearing visible
in the substance of the paper upon which the same is written or
printed, or shall preveat any person from making, using or selling
any paper having waving or curved lines, or apy other devices in the
nature of water marks visible in the substance of the paper, not being
bar lines or laying wire lines, provided the same are not se contrived
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s to form the groundwork or texture of the paper, or to resemble the
waving or curved, laying wire lines or bar lines, or the water-marks of
the paper used for Dominion notes or Provincial notes or bank notes,
a5 aforesaid.—32-33 V., 0. 19,5 18, 24-25 ¥, ¢ 98, 5. 15, T,

22, Tvery one who, without lawful authority or excuse, the proof
whercof shall lie on him, engraves or in anywise males upoun any
plate whatsoever, or upon any wood, stone or other wmaterial, any
promissory note or part of & promissory note, purporiing to be a
Dominion ot Provincial note, or bank note, or to be a blank Dominion
or Provincial note, or bank note. or to be a part of any Dominion or
Provincial note, or bank note, a8 aforesaid, aa any name, word Or
character resembling, or apparently intended to resemble, any sub-
scription to any such Dominion or Provincial note, or hank note, &9
aforesaid,—or uses any such plate, wood, stone or other material, or
any other instrument or device for the making or printing of any such
note, or part of such note,—or knowingly has in his cuetody or pos
session any euch plate, wood, stone or other material, or any such
instrument or device,—or knowingly offers, utters, dizposes of or puts
" off, or has in his custody or poeseasion any paper upon which any
Blank Dominion or Provincial nete, or bank note, or part of any such
note, ‘or any name, word or character resembling, or apparently
intended to resemble, any such subscription, ia made or printed, is
guilty of fefony and liable to fourteen years' imprisonment.—3L Vo,
¢ 46, 8. 14. 32-33 F.,¢. 19,418, 2425 ¥, 98,4 16, Imp.

" " 28, Every one who, without Iawful authority or excuse, ihe proof
whereof shall lie on him, engraves or in anywise makes upon any
plate whatsoever, or upon any wood, atone or othet material, any
word, number, figure, device, character or ornament, the impreeaion'
taken from which resembles, or is apparently intended to resembla
any part of & Dominion or Provincial note, or bank note, or uses or
kpowingly hag in his custody or possession any such plate, wood,
stone or other material, or any other instrument or device for the
impressing or making upon any paper or any other material, any
word, number, figure, character or ornament, which resembles, or is
apparently intended to rescinble any part of any such note as afore.
gaid,—or knowingly offers, utters, disposea of or puts off, or has in
his custody or possession any paper or other material upon which
there ia an impression of any euch matter as alpresaid, is guilty of
felony, and liable to fourteen years’ imprisonment—32-33 V., . 1%,
220, 24-25 V., c. 98, 8. 17, Imp.
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24, Hvery one who, withont lawful aulhority or exeuse, the proof
whereof shall lie on him, makes or nses any frame, moukl or instru-
ment for the manufacture of paper, with the name or firm of any
bank or body corporate, company or persen carr¥ing on Lhe brsiness
of bunkere, appearing visible in the sublstunce of the paper, or know-
ingly has in his custody or possession any such Irame, mould or
instrument,—or makes, nsges, s¢lls, or exposes for rale, witers or
disposes of, or knowingly hasin his custedy or possession any paper,
in the substance of which the name or firmi of any euch bank, body
corporate, Company or person apjears visible—or, by sny art or
contrivance canses the name or firm vl any such bank, body corporate
company or otlier person toappear vi=ible in the substance of the paper
upon which the same is written or printed, is guilty of felony, and
liable to fourteen years’ imprisonment. —32-33 7, ¢. 19, 5. 2L, 24-23
V., ¢. 98, 5. 18, Jmp.

25. Every cne who forges or alters, or offers, utlers, disposes of
or pute off, knowing the same to be forged or altered, auny bill of
exchange, promissory note, undertaking or order for payment of
maoney, in whatsoever language or languages the same ie expressed, and
whether the samne is or is not under seal, purporting to be the bill,
note, undertaking or order of any foreign prince or state, or of any
miniater or officer in the eervice of any foreign prince or siste, or of
any body corporate or body of the like nature, constituted or recog-
nized by auy foreign prince or slate, or of any person or company of
persons resident in apy country uot under the dominion of Her
Majesty, and every ane who, withont lnwfu! authority or exeuse, the
proof whereof shali lie on himn, engraves, or in anywise makes upon
any plate whatsoever, or upon any wood, stone or other materisl, any
bill of exchange, prowmissory note, undertaking or order for payment
of money, or any part of any bill of exchange, promissory note, umder-
taking or order for payment of money, in whatsoever language the
same in expressed, and whether the same ig or is not, or is or is not
intended to be under seal, pnrporting to be the billy note, undertaking
or order, or part of ihe bill, note, undertaking or order of any foreign
pringe or state, or of any miniater or officer in the service of any
foreign prince or elate, or of any body corporate or body of the like
nature, constituted or recoguized by any fureign prince or siate, or of
any pereon Or company of peretbs-resident in any country not under
the Dominion of Her Majesty, or nses or knowingly has in his
custody or passeasion any plate, stone, wood or other material, upon
which any such foreign bill, note, undertaking or order, or any part
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thereol ie engraved or made,—or knowingly ofters, utters, disposes of
or puts off; or has in Liis custady or possession any paper upon which
any part of any such forvign bill, note, undertaking or order is made
or printed, is guilty of telony, and liable to funrteen years’ imprison-
ment—32-33 ., 0. 19, 5. 22, 2425F,, ¢ 95, 5. 19, Tmp.

The first part of this section is not in the English Aet,

As to what is a eriminal possession—sce, ante, sec, 2.

LUpon the trial of any indictment for any offence under
these sections, the jury may, if the evidence warrants it,
under sect, 183 of the Procedure Act, convict the prisoner
of an attempt to commit the same.—2 Russ, B74,

It was held in R. v. Brackenridge, 11 Cox 96, that it is
an offence, under sect, 16 of the Imperial Act (sect. 22 of
our act), feloniously, and withont lawful excuse, to engrave
upon a plate in Eugland a note of a bank in Seotland, or
in the colonies; but see 37 L. J. M. C, 88.

In R. v. Keith, Dears 486, a decision was given on
what i3 a part of a bank note, but Greaves, note @, 2 Russ.
874, questions the legality of the decision.

L v. Warshaner, 1 Moo, C. C. 466 ; R.v. Harris, and

R, v, Balls, 1 Moo. C. 0. 470, are cases under a clause
similar to sect. 25, ante, a5 to foreign bills and notes.

In R, v. Hannon, 2 Moo, C. C. 77, the having, in Eng-
land, in possession, a plate upon which was engraved a
note of the Bank of Upper Canada, was declared to be
within the then existing statute.

In R. v. Rinaldi, L. and . 330, it was held, that the
taking of a * positive” impression of a note on glass by
means of the photographic process is a * making” of a note
within 24-25 V., e, 98, s 19 (scct, 25, anfe, of ocur
statute) although the impression so taken is evanescent,
and although it cannot be printed or enygraved from until it
has been converted info a “negative.” The report of this
case gives at full length a copy of the indictment therein,
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If several concur in employing another to make a for-
ged instrument, knowing its nature, they arve all guilty of
the forgery.—R., v. Mazeau, 9 C. and P, 676.

See secs, 114, 131 and 132 of Procedure Act, as to
indictment, and sec. §5 as to search warrants,

DEEDS, WILLS, BILLS OF EXCHANGE, ETC.

26. Every one who, with intent to defrand, forges or alters, or
offers, utters, disposes of or puts otf; knowing the same to be forged or
altered, any deed or any bond or writing obligatory, or any assigninent
at law or in equity of any such bound or writing obligatory, or lorges
any name, handwriting or signature purporting to be the nzme,
handwriting or signature of a witness attesting the execution of any
deed, bond or writing obligatory, or offers, utters, disposea of or puts
off any deed, bond or writing obligatory, having thereon any such
forged name, handwriting or signature, knowing the same to be
forged, is guilty of felooy, and liable to imprisonment for life.—32-33
Ve 19,423, 2435V, e 98,3 20, Imp.

~ Indiciment ......... a certain bond and writing obligatory
feloniously did forge, with intent thereby then to defraud,
against the form.........

(2nd Cownt ).........that the said J. 8, afterwards, to wit,
on the day and year aforesaid, feloniously did offer, utter,
dispose of and put off, a certain other forged bond and
writing obligatory, with intent thereby then to defraud,
he the said J. S, at the time he so offered, uttered, dispos-
ed of and put off the said last-mentioned forged bond and
writing obligatory as afuresaid, well knowing the same to
be forged, against the form .........—Arehbold.

A power of attorney is a deed within the meaning of 2
Geo. 2, c. 25, and forging a deed is within the statute,
though there may have been. subsequent directory provi-
sions by statute, that instruments for the purpose of such
forged deed shall be in a particular form, or shall comply
‘with certain requisites, and the forged deed is not in that
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form, or does not comply with those requisites,—Z&. v.
Lyon, R. & R. 265. And a power of attorney to transfer
government stock was holden to be a deed under the repeal-
ed statutes.—R. v. Fauntleroy, 1 Moo. C. €. 52; but the
forging of such a power of attorney is now provided for by
sect. 8, ante.

R. made an equitable deposit of title deeds with G, for
£750, and afterwards assigued all his property to B, for
the benefit of his ereditors. R. and his assignee, B. then,
for an additional advance, conveyed to G. the freehold of
the property to which the deeds deposited related. After
this, the prisoner R. executed a deed of assignment to the
other prisoner of a large part of the land 30 conveyed to G.
for a long term of years; but this deed was falsely ante-
dated before the conveyance by R. and B. to G., and upon
this deed, the prisoners resisted (i’s title to possession of
this part of the land. Held, that this deed so antedated for
the purpose of defrauding G. amounted to forgery, and that
a man may be guilty of forgery by making a false deed in
his own name.—R. v, Ritson, 11 Cox, 352.

Letters of orders issued by a bishop, certifying that so
and so has been admitted into the hely orders, is not a
deed within this -section, and a forgery of such letters is
nobt within the statute, but a misdemeanor at common law.
—R. v. Morton, 12 Cox, 456.

Upon any indictment, for any offence under this section,
the jury may, if the evidence warrants it, under sect. 183
of the Procedure Act, convict the prisoner of an attempt
to comnmit the same.

27, Every one who, with intent to defraud, forges or alters, or
offers, uiters, disposes of or puta off, knowing the eame to be forged
or aliered, any will, testzruent, codieil, or testamentary instrument,

is guilty of felony, aad liable to imprisonment for life—32-33 V., ¢.
19, 5. 24. 24-25 V., ¢. 98, 5. 21, fnp.
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i

Indictment.—.vveere.. feloniously did forge a certain
will and testament purpotting to be the last will and testa-
nient of oD ......... with intent thereby then to defraud,
against the form ..u.e.... .

(2nd Count).........did offer, utter ......... (as i the last
precedent Juevanan.. —drehbold, 575.

The judges were equally divided upon the question
whether in the absence of the existence of some person
who conld have been defrauded by the forged will, a count
for forging it with intent to defraud a person or persons
unknown could be supported.— £, v. Lylney, 1 Den. 319.

Forgery may be committed by the false making of the
will of a living person ; or of a non-existing person.—E. v.
Murphy, 2 East, P, C. 949; R, v. Sterling, 1 Leuch, 99 ;
R. v. Coogan, 1 Leach, 449; R. v. Avery, 8 C. & P. 596,
So, though it be signed by the wrong christian name of the
person whose will it purports o be.—R. v. Fitzgerald, 1
Leach, 20,

Upon the trial of any indictment for any offence under
this section, the jury may, if the evidence warrants it,
under see. 183 of the Procedure Act, conviet the prisoner
of an attempt to commit the same,

28, Every one who, willi intent to defraud, forges or sltera, or
offers, utters, disposes of or puts off, kunowing the rame to be forged
or altered, any bill of exchange, or any acceptance, indorsement or
mssignment of any bill of exchange, or any promissory note for the
payment of money, or any indersement on or assignment of any such
promissory note, is guilty of felony, and liable to imprizomnent for
ife.—32-33V,c. 194 25, 2423 V., c. 98, 5. 22, Imip.

Indietment.— ......... a certain bill of exchange felo-
niously did forge, with intent thereby then to defraud;
against the form .........

(2nd Count).......... did offer, utter:........ as form

under see. 23. :

Jollows :

FORGERY, h13

If the acceptance be also forged, add counts for i, as
Jollows :

{3rd Count,) ......... that the said J. 8. afterwards, to
wit, on the day and year last aforesaid, having in his
custody and possession a certain other bill of exchange,
feloniously diil forge on the said last mentioned bill of
exchange an acceptance of the said last meutioned bill of
exchauge, which said forged acceptance is as follows, that
18 to suy : (sel it out verbalim) with intent thereby then
to defraud, against the form .........

(4th Count,) ......... that the said J. S., afterwards,
to wit, on the year and day last aforesaid, having in his
custody and possession a certain other bill of exchange,

g on which said last mentioned bill of exchange was then
} written a certain forged acceptance of the said last men-
- toned bill of exchange, which said forged acceptance of
- the said Jast mentioned bill of exchange is as follows, that
i to say : (set it out verbalim) he, the said J, S., on the

day and year last aforesaid, feloniously did offer, utter,

‘, dispose of and put off the said forged acceptance of the said
k. last mentioned bill of exchange, with intent thereby then

to defraud, he the said J. S, at the tine he so offered,

3 uttered, disposcd of and put off the said forged acceptance

of the said last mentioned bill of exchange well knowing

& the said acceptance to be forged, against the form ........ .

If an indorsement be also forged, add counts for it as

(5th Count.)......... that the said J. S, afterwards,
to wit, on the day and year last aforesaid, having in his

¢ustody and possession a certain other bill of exchange,
¥ feloniously did forge on the back of the said last men-
g tioned bill of exchange, a cortain indorsement of the said
E bill of exchange, which said forged indorsement is as

11
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~ follows, that is to say: (set it out verbatim) with intent
thereby then to defraud, against the form .........

(6th Count) vev.oesss that the said J. 8. afterwards, to wit,
on the day and year Jast aforesaid, having in his custody and
possession a certain other bill of exchange, on the back of
which said last mentioned bill of exchange was then writ-
ten a certain forged indorsement of the said last mentioned
bill of excliunge, which said last mentioned forged indorse-
ment is as follows, that is to say: (set it out verbatin,)
he, the said J. S. on the day and year last aforesaid, felo-
niously did offer, utter, dispose of, and put off the said last
mentioned forged indorsement of the said last mentioned
bill of exchange, with intent thereby then to defraud,—he,
the said J. S. at the time he so offered, uttered, disposed of
and put off the said last menticned forged indorsement
of the said last mentioned bill of exchange, well Knowing
the said indorsement to be forged, against the form.........

From the above precedent, an indictment may readily be
framed for forging and uttering a promissory note, merely
gubstituting for the words “bill of exchange” the words
«promissory note for the payment of meney” and omit-
ting, of course, the counis as to the acceptance,—
Archbold.

A bill payable ten days after sight, purporting to have
been drawn upon the Commissioners of the Navy, by a lieu-

.tenant, for the amount of certain pay due to him, has been
holden to be a bill of excbange.—R. v. Chiskolm, K. & It.
297. So a note promising to pay A. & B., “stewardesses ”
of a certain benefit society, or their “ suceessors,” a certain
sum of money on demand, has been holden tobe a promis-
sory note within the meaniog of the Act, Itis not neces-
sary that the note should be negotiable.—R. v. Bos, B. & R.
300. An instrument drawn by A, on B,, requiring him to
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pay to the administrators of G a certain sum, at a certain
e time without acceptance,” is a bill of exchange.—R. v.

":_‘;T_ Kinnear, 2 M. & Rob. 117. So, though there be no per-
" son named as drawee, the defendant may be indicted for
uttering a forged acceptauce on a bill of exchange.-~R. v,
Hawkes, 2 Moo. C. €. 60. For the act of putting the
acceptance i3 a sort of estoppel to say it was not a bill
of exchange, but, without acceptance, this instrument is
not a bill of exchange.—R. v. Curry, 2 Moo. C. C. 218,

In R. v. Mopsey, 11 Cox, 143, the acceptance to what
purported to be a bill of exchange was forged, but at the time
it was so forged the document had not been signed by the
drawer, and it was held that, in consequence, the document
as not & bill of exchange. And a document in the ordi-
nary form of a bill of exchange, but requiring the drawee
‘to pay to his own order, and purporting to be indorsed by
‘the drawer, and aceepted by the drawer, cannot, in an
indictment for forgery or uttering, be treated as a bill of
“exchange.—R. v. Bartlett, 2 M. & Rob, 362. DBut an
“instrument payable to the order of A, and directed “.4¢
-Messrs. P. & Co., bankers,” was held to be properly des-
E cribed as a bill of exchange.—R. v. Smith, 2 Moo. C. C.
& 205. [t is necessary that the promissory note sheuld be
or the payment of money ouly to be within the statute.
In R v. Howie, 11 Cox, 320, the prisoner had forged
geaman’s advance note. He was indicted for forging
or uttering a certain promissory note or order for the
payment of money. Held, that s seaman’s advance note
“was not a promissory note or order for the payment of
oney, and that the indictment was therefore bad as the
advance note was conditional, and there must be no con-
ition in a promissory note or order for payment of money.
he adding of a false address to the name of the drawee
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of a bill, while the Dbill is in the course of ecomypletion, in
order to make the acceptance appearto be that of a differ-
ent existing persvn, is a forgery.—R. v. Blenkinsop, 1
Den. 276, See R, v. Mitchell, 1 Den. 282 A nursery-
man and seedsman got his forcman to aecept two hills,
the acceptance having no addition, deseription or address.
and afterwards, without the acceptor’s knowledge., he added
to the directiou a false address, but no description, nnd
represented in one case that the acceptance was that of a
customer, and in the other case that it was that of a sceds-
man, there being in fact no such person at the supposed
false address : Held, that in the ooe case, the former, he
was not guilty of forgery of the acceptance, but that, in
the other case, he was.—R. v. Eppe, 4 F. & F. 81, A bill
of exchange was made payable to A, B, C, D, or other
executrixes. The indictment charged that the prisoner for-
ged on the back of the bill a certain forged indorsement,
which indorsement was as follows (naming one of the
executrixes); Ifeld, a forged indorsement, and indictment
sufficient.—R. v, Winterbottom, 1 Den. 41. Putting ofl
a bill of exchange of A, an existing person, as the hill of
exchange of A, a fictitious person, is a felonions uttering of
the bill of & fictitious drawer.— R, v, Nisbett, 6 Cox, 320.
If there are two persons of the same name, but of different
discriptions or additions, and one signs his name with the
description or addition of the other for the purpose of
fraud, it is forgery.—R. v. Webd, cited in Bayley on Bills,
432,

Upon the trial of any indictment for any offence under
this section, the jury may, if the evidence warrants it, under
sect. 183 of the Procedure Act, convict the prisoner of a:.
attempt to commit the same.

There can be no conviction for forgery of an indorse-
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ment of a bill of exchange under the above seetion, if the
bill of exchange itself is wot & complete Instrument as
such.—R. v, Harper, 14 Coz, 574

W. a bailiff had an exceution azainst prisoner and II.
M. and to settle same it was arranged to give a note made
by A. M. and indorsed by A. DM A note was drawn up
pavable to the order of A. D. M., and prisoner took it away
and brouglit it back with the name A. 1), M. indorsed. It
was then signed by A. M. und given to the bailiff. The
indorsement was a forgery, and prisoner was indicted for
. forging an indorsement on a promissery not, and convicted.
k. Held, following R. v. Butterwick, 2 M. & Rob. 196; R. v,
k' Mopeey, 11 Cox, 143; and R. v. Hunter, 7 Q. B, D. 78,
k  that the conviction could not be sustained on the indict-
8’ ment as framed as the instrument, for want of the maker’s
- name at the time of the forgery, was not a promissory
i pote ; nor could it stand on the count for uttering as after
g 3t was signed it was never in priscner’s possession.-—R, v,
& McFee, 13 . R. 8.

f- . An indictment for forgery of a promissory note mmst
> allege that the promissory note was for the payment of
¥ money.—Kelly v. R., 3 Stephens’ Dig. (Quebec, ) 222.

29. Every cue who, with intent to defraud, forges or alters, or
¥ offers, utters, disposea of or puts off, knowing the sarne to be forged
‘ or altered, any undertaking, warrant, order, authority or request for
:_ the payment of money or for the delivery or transfer of any goods
_=_f' or chattels, or of any note, bill or other security for the payment of
k- money, or for precuring or giving credit, or any indorsement on
& or assignment of any such undertaking, warrant, order, suthority or
k- request, or any accountable receipt, scquittance or receipt fur money
P or for goods, or for any note, bili or other security fur the payment of

i money, or any indorsement on or assigninent of any such accountable
;' receipt, or any account, book or thing, writien or printed, or otherwise
- made capable of being read, is guilty of felony, and liable to imprison-
-ment for life.—~32-33 V., ¢c. 19, 5.26.  24-25V, ¢ 98, 5. 23, Imp.
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The words in italics are not in the English Aect; they
constitute an important extension of the clause,

Greaves says: “This clause is new as far as it relates to
any authority or request for the payment of money, or to
any authority for the delivery or transfer of any goods, ete.,
or to any indorsement on or assignment of any such under-
taking, warrant, order, authority, request or acconntable
receipt, as is mentioned in the clause.—R. v. drscotf, 6
¢. & P. 408, is thurefore no autherity on this clause. The
words * authiority, or request for the payment of money’ are
introduced to get rid of the question so commonly arising
in eases of this kind, whether the forged instrument were
either a warrant or order for the payment of money.
Requests for the payment of money were not within these
words.”—R. v. Thorn, C. & M, 206; 2 Moo. C. . 210,

It would be a waste of space, and of no practical vss to
refer to the cases that have occurred on these points; for,
whenever there i3 any doabt as to the legal character of
the instrument, different counts should be inserted deserib-
ing it in each by one only of the terms warrant, order,
authority or request. A forged indorsement on & warrant
or order for the payment of money was not within the
former enactments.—R, v. Arscott, 6 C. & P, 408, Bug
this clanse includes that and other forged indorsements,

Indictment.—.......... feloniously did forge a certain
warrant for the payment of money, with intent thereby
then to defraud, against the form......

(2nd Count.} ... ..... feloniously did offer, ntteri.ve.....
(as, ante, form under sect, 23.) Add separate counts, us
suggested by Greaves, supra. See R. v. Kay, 11 Cox,
529, under next section. In K. v. Goodwin, March,
1876, Q. B., Montreal, the above form was held good,
on motion in arrest of judgment, '
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A draft upon a banker, although it be post-dated, i3 &
warrant and order for the payment of money.—E. v.
K. Taylor,1 C. & K. 213; R. v, Willoughby, 2 East, P. C.
¥ 044 Sois, even, a bill of exchange.—R. v, Sheppard, 1
i Leach, 226; R.v.Smith, 1 Den. 79, An order need not
specily any particular sum to fall under the statute.—R.
v. McIntosh, 2 East, P. ¢. 942, A writing in the form of
a bill of exchange, but without any drawee’s name, cannot
be charged as an order for the payment of money ; at least,
unless shown by averments to be such.—R. . Curry, 2
Moo. €. C. 218, In R. v. Howie, 11 Cox, 320,it was held
! thata scaman’s advance note was notan order for payment
£ of money. It would seem, however, to be an under-
taking for the payment of money within the statote.—
R. v. Bamfield, 1 Moo. C.C. 4163 R.v. Anderson, 2 M. &
Rob. 469 ; R, v. Reed, 2 Moo. C. 0.62; R.v. Joyce, L. & C.
C  576. The statute applies as well to a written promise for
E. the payment of money by a third person, as by the sup-
posed party to the instrument.-—R. v. Stone, 1 Den. 181.
An instrzment, professing to be a serip certificate of a
railway company, is mot an underteking within the
statute.—R, v. West, 1 Den. 258. But perhaps the words
in italics in the present section would cover this case.

In R.v. Rogers, 9 C. & P. 41, it was held, that a
warrant for the payment of money need not be addressed
to any particular person. See R. v. Snelling, Dears.
219.

As to what is a warrant or order for the delivery
of goods, the following cases may be cited :—A pawnbro-
ker’s ticket is a warrant for the delivery of goods.—1. v,
Morrison, Bell, . C. 158. At the London docks, a
person bringing a “ tasting order” from a merchant
having wine there, is not allowed to taste until the order
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has across it the signature of a clerk of the company ; the
defendant uttered a tasting order with the merchant’s
name forged to it, by presenting it to the company’s clerk
for his signature across it, which the clerk refused ; it was
held to be, in this state, a forged order for the delivery
of goods within the statute.—R. v. Illidge, I Den, 404,
A request for the delivery of goods need not be aldressed
to any one.—R. v. Curncy, 1 Moo, C. €. 351; R.v.
Cullen, 1 Moo. C, C. 300; R, v. Pulbroke, 9 C. & P, 37,
Nor need it be signed by a person who can compel a per-
formance of it, or who bhas any authority over or intevest
in the goods.—R. v, Thomas, 2 Moo. €. C. 16; . v,
Thorn, 2 Moo. €. C. 210. Formerly, if upon an indict-
nent for the misdemeanor of obtaining goods under fulse
pretences, a felonious forgery were proved, the judge had
1o direct an acquittal. —R. v. Evans, 5 (. & P. 553 ; but
now, see sect. 184 of the Procedure Act,

As to what is 8 receipt, under this section.—As
remarked by Greaves, supra, the additions in the present
elause render many of the cases on the subject of uo
practical importance, A turnpike toll-gate ticket is a
receipt for money within this section.—R. v. Fitch, I, v.
Houwley, L. & C. 159, If a person, with iutent to defrand,
and to cause it to be suppesed contrary to the fact, that
hie bas paid a certain sum into a bank, make in a book,
purporting to be g pass-book of the bank, a false entry,
which denotes that the bank has received the sum, he is
guilty of forging an accountable receipt for money,.—
R v, Moody, L. & C. 173; R. v. Smith, L. £ €. 168,
A document called a “clearance ™ issued to members of
the Ancient Order of Foresters’ Friendly Society, certitied
that the member had paid all his dues and demands, and
authorized any Court of the Order to accept the bearer as
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a clearance member: Ield, that this was not a receipt
for money under this section.—R. v. Krench, 1l Cor,
472, An ordinary railway ticket is not an acquittance,
or receipt, within this section, R. v. Gooden, 11 Coxz,
672 ; but now, by seet. 33, post, forging a railway ticket
is a felony. The prisoner being pressed by a creditor
for the payment of £35 obtained further time by giving
an 1. 0. U. for £35 signed by himself, and alse pur-
porting to be signed by W. W’s name was a forgery;
held, that the instrument was a security for the payment
of moncy by W., and that the forgery of bis name was
a felony within this section.—R. v, Chambers, 12 Coz,
109.

Upon the trial of any indictment for any offence under
this section, the jury may, if the evidence warrants it,
under sect, 183 of the Procedure Act, convict the prisoner

i of an attempt to commit the same.

An indictment for forging a receipt under this section

" must allege a receipt either for money or for goods.—
. R.ov. McCorkill, 8 L. C. J, 283, But the intent to

defraud any particular person need not be alleged. —R. v,

Hathaway, 8 L. C. J. 285.

The evidence of the uttering of a forged indorsement.
of a negotiable check or order is insufficient to sustain a
conviction for uttering a forged order or check, under
sec. 29 of the Forgery Act.—R. v. Cunningham, Cassel's

k. Dig. 107.

The prisouer was indicted for forging a request for the

payment of noney, the said request consisting in a forged
telegram upon which he obtained 885. Held, a forgery
! as charged.—R. v. Stewart, 25 U. C. C. P. 440.

B80. Every one who with intent to defraud draws, makes, signa,

B accepts or indorses any bill of exchange or promissory note, or any



522 FORGERY.

undértaking, warrant, order, authority or request for the payment of
money, or for the delivery or transfer of goods or chattels, or of any
Lill, note or other pecurity for money, by procuration or otherwise,
for, in the name, or on the account of any other person, without
lawful suthority’or excuse, or offers, nttera, disposes ot or putsoff any
ruch bil), note, undertaking, warrant, order, authority or request, so
drawn, made, signed, accepled or indorsed, by procuration or other-
wise, without lawful sulhorily or excuse, knowing the same to have
been s0 drawn, made, signed, accepted or indorsed, as aforesaid, 1s
guilty of felony, and liable to fourteen years’ imprisontent.—32-33 F.,
. 19,8 27, 2324V e. 98, 5. 24, Imp.

Greaves says : ** This clause is new, and was framed in
order to make persons punishable, who, without anthority,
make, accent, or indorse bills or notes “ per procuration,”
which was not forgery under the former enactments.—
Maddock’s case, 2 Russ. 947 ; R. v. White, 1 Den. 208.”

Indictment, as under sect, 28. See general remarks
on forgery.

A deposited with a building society £460, for two
years, at interest; through the prisoner, who was an agent
of the society. Having obtained the deposit mote from
A,, who gave it up on receiving an accountable receipt for
£500, being made up by the £460, and interest, the pris-
oner wrote, without authority, the following document:
« Received of the S, L. Building Society the sum of £417
13s. 0d., on account of my share, No. 8071, pp., Susey
Ambler,—William Kay,” and obtained £417 13s. 0d., by
means thereof and giving up the deposit note. The jury
having found that, by the custom of the society, such
doouments were treated as an “aunthority to pay,” and as
« a warrant to pay,” and as “ request to pay ” money, the
prisoner was convicted under 24-25 V., c. 98, 5. 24 (scet.
30, ante, of our statute): held, that the conviction was
right.—R, v. Kay, 11 Coz, 529,

Upon the trial of any indictment for any offence under
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this section, the jury may, if the evidence warrants it,
under sect. 183 of the Procedure Act, convict the prisomer
of an attempt to commit the same,

31, Whenever any clieque or draft on any banker is crossed swith
the name of a banker, or with two transverse lines with the words
i and company,” or any abbreviation thereof, every one who, with
intent to defrand, obliterates, adds to or alters any ench crossing, or
offers, utters, disposes of or puta off any cheque or draft whereon any
such olliteralion, addition or alteration has been made, knowing the
same to have been made, is guilty of felony, and liable to imprison-
ment life.—32-33 ¥, c. 19, 5. 28, 24-25F,, ¢ 98, 1. 25, Imp.

32, Every one who forges or frandulently alters, or offers, utters,
disposes of or puts off, knowing the same to be forged or fraudulently
altered, any debenture issued under any lawful authority whatsover,
either within Her Majesty’s dominions or elsewhere, is guilty of
felony, and liable to fourteen years’ imprisonment.—32-33 Ve 18,
3. 29, 2425 7., ¢.98, 2. 26, Imp.

On Sec. 31, Greave's says : “ This clause is so framed
as to meet the case of a draft in either issue with a
crossing om it, or crossed after it was issued.”

Under See. 82, no intent to defrand is necessary in the
indictment.

PASSENGER TICEETS,

33, Every one who, with intent to defraud, forges, offers or utlera
disposes of or putn off, knowing the same to be forged, any ticket or
order for a free or paid paseage on any railway or any steam or other
vessel, ig guilty of felony, and liable to three years’ imprisonment.
-32-33 V., 19, 5. 32,

This clause is the 14th of ¢, 94, C. 8. C. Tt will meet

~ such cases as R. v. Gooden, 11 Cowx, 672,

RECORDS, PROCESS, INSTRUMENTS OF EVIDENCE, ETC.

34. Every one who forges or fraudulently alters or offers, néfers,
disposes of or puts off, knowing the same to be forged, or f) randulently
altered, any record, writ, return, panel, process, rule, order, warrant,
interrogatory, deposition, atfidavit, affirmation, recognizance, cogrovii
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aclionem, warrant of attorney, bill, petition, process, notice, rule,
anawer, pleading, interrogatory, report, order or decree, or any original
document whatzoever af or belonging to any court of justice, or any
document or writing, or any copy of any document or writing, used or
intendeid to be used as evidence in any such court, is guilty of felony,
and liable to seven yeurs' iuprisonment.—32-33 ¥, e. 19 4. 33, 21-25
V., ¢ 98, 5 21, Inp.

305. Every one who, being the clerk of any court or other olficer,
having the custody of the records of any court, or being the deputy of
any such clerk er otficer, utters any false copy or centificate of any
recond, knowing the same to be false ; and every one, other than such
clerk, officer or deputy, who signs or certities any copy or certilicale
of any record as such clerk, officer or deputy, and every one who
forges or fraudulently alters or orfera, utters, disposes of or puts oif,
knowing the same to be forged or fraudulently altered, any copy or
certificate of any record, or offers, utters, disposes of or puta off any
copy or ceriificate of any record having thereon any false or forged
name, handwriting or signature, knowing the ssme to be false or forged
and every one who forges the seal of any court of record, or forges or
fraudulently alters any process of any court whatsoever, or serves or
enforces any furged process of any court whatseover, knowing the aaine
to be forged, or delivera or canses to be delivered to any person any
paper, falsely purporting to be any such process or a copy thereol, or
to be any judgment, decreeororder of any court whatsoever, or a copy
thereof, knowing the satnc to be false, or acta or prefesses to ack under
any such falze process, knowing the eame to be false, in guiity of
felony, and liable to seven years’ imprisonment.—32-33 ¥, e 19, 5.
M. C 8 U Q el 2 16 parl. 2425 V., c. 98 2 38, /mp.

886. Every one who forges or fraudulently alters, or offers, utters,
disposes of, puts off, tenders in evidence, knowing the sams to be
forged or fraudulently altered, any instrument, whether written or
printed, or purtly written and partly printed, which is made evileuce
by any Act of the Parliament of Canada or of the Legialature of any
Province of Canada, and fur which offence no other punishment it in
this Act provided, is guilty of felony, and liable to eeven years’
imprisonment.—32-33 V., ¢. 19, £.35. 39V,¢. 26, 7. 4. C 8. (¢, 80,
a7, part. 2423 V0 98,5 29, Imp,

37. Every one who,—
€a) Prints any proclaration, order, regulation or appointment, or
notice thereof, and canses the same falsely to purport to have been

printed by the Queen’s Printer for Canada, or the Government Printer
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for any Province of Canada. as the ease may be, ortenders in evidence
any copy of any proclamation, order, regulation or appoiniment,
which fulsely purporte to liave boen printed as afuresaid, knowing that
the «ame was notso printed ; or

{b-) Forges, or tenders in evidence, knowing the snmme to be forged,
any certilicate authorized to be made or given by any Act of the
Puarlinment of Canada, or of the Legislatnre of any Proviugce of
Canada, for the purpose of cortifying or verifving any copy or extract
of any proclamatien, onder, regulation, appointment, paper, document
or writing, of which a certitied copy may lswfully be offered aa primé
Jucie evidence.

Is puilty of felony, and liable to eeven years' imprisonment.—44
Ve 28 5.4, 31-32 V., ¢ 37, 5. 4, Imp.

In R v. Powner, 12 Cox 235, it was held hy Quain,
J., that an indictment for forgery under sect. 28 of the
English Act (sect. 35 of our Act, suprd) must allege an
intent to defraud; but that this averment was unnecessary
in a count for fraudulently altering under the same
section.—The *process” alleged to have been altered in
that case was an order by two justices of the peace,
under the poor laws, and was held to fall under the afore~
said section, :

Upon the trial of any indictment for any offence under
these sections, the jury may, if the evidence warrants it,
under sect, 183 of the Procedure Act, convict the prisoner
of an attempt to commit the same.—2 Russ, 857,

NOTARIAL ACTS, REGISTERS OF DEEDS, ETC.

$8. Every one who forges or fruudulently alters, or offers, uttera,
dispores of or puts off, knowing the rame to be forged or fraudnlently
altered, any nefarial act or instrument or copy, Jurperling to be an
authenticated copy thereof or any proces verbal of a surveyor, or like
eapy thereof, or forges or fraudulently alters, or offers or utters, dis-
poses of or puts off, knowing the rame to be forged or frandulentiy
aliered, any duplicate of any snstrument, or any memorial, afidavit,
aflirnuation, entry, certificate, indorsement, document or writing,
made or issued under the provisions of any Act of the Parliament of
Canada, or of the Legislature of any Province of Canada, for or relat~
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ing to the registry of deeds or other instruments or documenis respect-
ing or concerning the title {o or claims upon any real or personal pro-
perly whatsoever, or forges, ot countetfeits the seal of or belonging to
any office for the registry of deads or uther instrumenta as aforesaid,
or any efamp O impression of any such seal, or furges any name,
handwriling or signature, purporting to be the name, handwriting or
gignature of any person to any such wmemorial, afidavit, affirmation,
entry, certificate, imdorsement, docuntent or writing requiresd or direct-
ed to be signed by or by virtue of any such Act, or offers, utters, dis-
poses of or puts off any such memorial or other writing as in this
gection mentioned, having thereon any sueh forged siamp or impres-
pion of any such seal, or any such forged name, handwriting or signa-
ture, knowing the sane to be forged, is guilty of felony, and liable to
fourteen years’ im prisonment,—32-33 V', ¢. 19, 5. 37, 425V, 88,
5 31, Tmp.

The words in étalics are not in the Imperial Act. Sec,
183 of the Procedure Act applies.—2 Russ, 939.

ORDERS OF JUSTICES OF THE PERACE.

39, Everyone who, with intent to defraud, forgea or alters, or
offers, uttera, disposes of or puts off, knowing. the same to be forged
or altered, any summons3, ¢on viction, order or warrant, of any justice
of the peace, Oor any recognizance purporling to have been entered
into before any justice of the peace, or other officer authorized to tuke
the same, or any examination, deposition, affidavit, affirmation or
golerun declaration, taken or made before any justice of the peace, is
guilty of felony, and liable to three years’ imprisonmnent.—32-33 ¥, c.
19,5 38. 24-25F, ¢ 98, ». 82, fmp-

R. v. Powner, 12 Coz, 235, is not very clear as to what
is the diffcrence between a “ process” of a court under
sections 34 and 35, and an “order” under the present
section. The forgery of an affidavit taken before a Com-
rmissioner would not fall under this section.

40. Every one who, with intent to defraud, forges or alters any
certificate, veport, entry, indor=ement, declaration of truat, note, direc-
tion, authority, instrament or writing made or purporting or appear-

ing t0. be made by any judge; commissioner, clerk or uther officer of
“any coart in’ Canada, or the name, handwriting or signature of any
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guch judge, commisssoner, clerk, or other officer, as aforesaid, or
oifers, utlers, disposes of or puis off any snch certificate, report, entry,
indorsement, decluration of trust, note, direction, zuthority, instru-
ment or writing, knowing the same to be forged or altered: is guilty
of felony, and liable to fourteen years imprisoument.—32-33 ¥, c. 19,
230, O.80.C e 16,518, part. 2425V, ¢. 98, 5. 33, Tup,

See general remarks on forgery.

41, Every one who, without lawful anihority or excuse, the proof
whereof ahall lie on him, in the name of any uther person, acknow-
ledges any recognizance of bail, or any cagnovil actionem, or judg.
ment, or any deed or other instrument, before any court, judge, nofa-
ry, or other person lawfully authorized in that behalf, is guilty of
felony, and lisbie to seven years’ inprisonment.—32-33 V., ¢. 19, 5. 40.
2425V, ¢. 98, 4. 34, Imp.

Indictment.— ...veeees O arereeno. felonionsly did, with
ont lawful authority or excuse, before ......... (the said
wreveees then being lawfully authorized in that behalf)
acknowledge a certain recognizance of bail in the name of
J.N.in a certain cause then pending in the said conrt
(or in the eourt of .........) wherein A. B. was plaintiff,
and C. D. defendant, against the form ......... —d4rchbold,
615; 2 Russ. 1016,

Upon the trial of any indictment, for any offence under
this section, the jury may, if the evidence warrants it,
under sect. 183 of the Procedare Aet, eonvict the prisoner
of an attempt to commit the same,

MARRIAGE LICENSES.

42, Every one who forges or frudulently alters any license or cer-
tificate for marriage, or offers, utters, disposes of or puts off any such
license o certificate, knowing the same 1o be forged or frandulently
altered, is guilty of felony,and Bable o seven years’ imprisonment.—
3233V, ¢ 19, 5. 41, 2425 V., c. 98, s. 35, Jmp.

REGISTERS OF BIRTHS, MARRIAGES AND DEATHS,

43, Every one who unlawfully destroys, defaces or injures, er
causes or permnits to be destroyed, defaced or injured, any register of
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births, baptisms, marriager, deathie or burials, authorized or roquin»d‘
1o be kept in Canada, or in any Province of Canmla, or any part of
any such register, or any certifled copy of any sucl register, ur ufany
part thereof, or forges or frandulently alters in any such register any
entry relating to any birth, baptisin, martisge, death or bultll\I, OF ADY
part of any such register, or any certified capy 0?‘ such register, or of
any part thereof, or knowingly and unl_:urfull_\' %nserts, or causes or
permits to be inserted in any such register, or in any _ceruhn-.l copy
thereof, any false entry of any matter relating to any b:flh, Mpt.:.«m,
marrisge, death or burial, or knowingly and unlawilly gives any ialge
certificate relating to any birth, baptisw, marriage, death or burulnl, or
certifies any writing to be a copy or extract from any such reginter,
knowing such writing, or the part of auch register whlereof huclllc{)p)f
or exiract is 80 given, to be false in any material particular, or [orgl:s
or counterfeita the seal of or belonging to any registry oﬁ'u?e or burial
board, or offers, utters, disposes of or puts of any such regmn-r, entry,
ceriified topy, certificate or geal, knowing thie same to be lalse, forged
or altered, or offers, utters, disposes of, or pnte off any copy or any
entry in any such register, kuowing sucl entry to be fa]sef forged or
altered, is guilty of felony,and liable to imprisonment for life.—32-33
V., c 19,5 42, 2425 V., ¢, 98, 5.36, Fmp.

44, Every cne who, knowingly and wilfully, inserta or cauger, or
permits to be inserted, in any copy of any register directed or rvqu_ired
by law. to be transmitted to any regiairar or other. officer, any false
entry of any matter relating to any baptiem, marriage or bu_rlal, or
forges or alters, or offers, utters, diaposes of o7 puta ofl, kno_“'”‘ﬁ-'» the
same to be forged or altered, any copy of any register g0 directied or
required to be transmitted as aforesaid, or knowingly or wilfully sigus
‘or verifies any copy of any regiater ao directed or required to be trans-
mitted as aforesuid, which copy ie false in any part thereof, knowing
the eame to be fales, or unlawlully destroys, delaces or injures, or for
any fraudulent purpose, takes from its place of deposit, or conceals
any such copy of any register, is guilty of lelony, and liable to impris-
onment for life—32:33V., . 19, 8. 43, 24-25F, ¢. 98,5 37, Imp,

Indictment under sect. 43 for making a fulse entry
in a marriage register—......... feloniously, knowingly
and unlawfully did insert in & ccrtain register of marriages,
which was.then by law authorized to be kept, a certain
false entry of a matter relating to a supposed marriage, and
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which said false entry is as follows: that is to say (set it
out verbulfen with fwnendoes if necessary to explain it ;)
whereas i truth and in fact the said A. B, was not mar-
ried to the said C. D, at the said ehurch, on the said ........ .
day of ...oooons 1 the said entry is falsely alleged and
stated ; and whereas, In truth and in fact, the said A. B,
was not married to the said C, D, at the said church or
elsewhere, at the time in the said entry mentioned, or at
any other time whatsoever, against the form......

{2nd Count. )......... feloniously did. knowingly and wil-
fully, offer, utter, disposge of and put off a copy of a certain
other false entry relating to a certain supposed marriage,
which said last mentioned false entry was before then
~ inserted in a certain register of marriages, by law authorized
" to be kept, and which said last mentioned false entry is as
follows : that is to say (sef it 0wt) whereas in truth and in
- fact ... .. (as above). And the jurors aforesaid, upon

- their cath aforesaid, do say that the said J. S. at the time
he so offered, uttered, dispoesed of and put off the said copy
of the said last mentioned false evtry well knew the zaid
last mentioned false entry to be false against the form......
—Archbold. See R. v, Sharpe, 8 C. & P, 436.

In R. v Bowen,1 Den. 22, the indictment was undez
" what is now the first part of sect. 43, and charged that......
“ John Bowen......... feloniously and wilfuly (wilfully
must now be unlawfully) did destroy, deface and injure a
|, certain register of ......... to wif, the register of.........
which said register was then and there kept fand by law
authorized fo be kept) as the register of the parish of......
and was then and there in the custody of ....,.... rector
of the said parish of ........ . against the form ......oen It
k' was objected that the indictment was bad for charging
g three offences, destroying, defacing “and” injuring, the

' KK
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statute saying, destroying, defacing “or” injuring. A
second objection was taken that no scienter was charged,
and that the word “ knowingly ” was not in the indictment,
The indictment was held good.

In R. v. Asplin, 12 Cow 391, it was held by Martiu,
B., that upon an indictment under scet. 36 (sect. 43 ol
our Act,) for making a false entry into a marriage register,
it iz not mecessary that the entry should be made with
intent to defraud, and that it is no defence that the max-
riage solemnized was null and void, being bigamous; also
that, if a person knowing his name to be A., signs ancther
pame without authority, he is guilty, and it is immaterial
that he is a third witness, the Marriage Act only requiring
two.

Upon the trial of any indictment for any offence under
these sections, the jury may, if the evidence warrants it,
under sect. 183 of the Procedure Act, convict the prisoner
of an attempt to commit the same,—2 Russ, 939.

DEMANDING PROPERTY UPON FORGED INSTRUMENTS.

45. Every onewho, intent to defraud, demands, receives or obtains,
or causes or procures to be delivered or pay to any person, or endea-
vors to receive or obtain, or to cause or procure 1o be delivered or
paid to any person, any chattel, money, security for money or other
property whatsoever, under, upon or by virtue of any forged or alter-
ed instroment whatsoever, knowing the same to be forged or altered,
or under, upon or by virtue of any probate or letters of administration,
knowing the will, testament, codicil, or testamentary writing on which
guch probate or letters of administration were obtained, to have been
forged or altered, or knowing such probate or letters of administration
to have been obtained by any [ulse osth, affirmation or affidavit, i
guilty of felony, and liable to fourteen years’ iniprizon ment.—32-33 V.,
c. 19, 5. 44, 2425 V., . 98, 5. 88, Imp.

Greaves says: “ This clause is new. It is intended to
embrace every case of demanding, ete, any property
whatsoever upon forged instrunients ; and it is intended to
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include bringing an action on any forged bill of exchange,
pote, or other security for money. The words ‘procure to
be delivered or paid to any person were inserted to include
cases where one person’ by means of a forged instrument
causes money to be paid to amother perton, and to avoid
the difficalty which had arisen in the cases as to obtaining
money by false pretences—R. v. Wawell, 1 Moo. C. C.
294; R. v. Garrett, Dears. 232,”

In A. v. Adams, 1 Den, 38, the prisoner had obtained
goods at a store with a forged order; this was held not to
be larceny ; it would now fall under this clause.

The clause seems to cover the attempt to commit the
offence, as well as the offence itself, and if, under sce. 183
of the Procedure Act, a verdict of guilty of the attempt to
*"eommit the offence could be given by the jury, the prisoner
would stand convicted of a felony, and punishable under
this clause, though see R, v, Connell, 6 Coz, 178.

CASES NOT OTHERWISE PROVIDED FOR,

. 46, Every cne who, for any purpose of fraud or deceit, forges or
fraudulentiy alters any document or thing written, printed or other-
wise made capable of being read, or offers, utiers, disposes of or puts
off any such forged or sltered document or thing, knowing the same
‘o be forged or altered, is guilty of felony, and liable to imprisonment
for lite.—32-33 V., ¢ 19,2. 45, part.

See remarks under sec. 3, anie.

47, If by this or any other Act any person is liable to punishment
" for forging or altering, or for offering, uttering, dispoaing of or putting
. off, knowing the eame o be forged or altered, any instrument or
writing designated in such Act by any special name or deseription,
" and such instrument or writing, however designated, is in law a will,
testament, codicil or testamentary writing, or a deed, bond or wriling
obligalory, or a bill of exchange, or a promissory note for the payment
of money, or an indorsement on or assignment of a bill of exchange
or promissury note for the payment of money, or an acceptance of a
bill of exchange, or an undertaking, warrant, order, authorily or
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request for the paymeat of money, or an indoreement on or assign-
ment of an undertalking, warrant, order, authority or reqnest for the
payment of money, within the true intent and meaning of tis Act,
every one who forgea or alters such instrument or writing, or offers,
utters, disposes of or puty off sueh instrument or writing, knowingthe
snme o be forged or altered, may Le tncligted an an ollender against
thia Act, and punished accordingly.—32-33 V.,c 19,5460 2281,
e 98, s 3% Tmp.

48, Every one why, in Canada. forges ot alters, or oifers, ntters,
disposes of or puts offy knowing the same to be forged ur liered, any
writing or matter of which the forging or altering, or the otlering,
uttering, disposing of or pulting ofl knowing the same to b furged or
altered, is, in thie Act, expressed to be an offence, in wlhntsover
country or place out of Canada, whether under the dominon of
Her Majesty or not, such writing or matter purports Lo Le made or
has been made, and in whatsoever language the Fame or any part
thereof is expressed, and every one who aida, abets or connsela the
commission of any such offence, shall be deemed to be an offender
within the menning of this Act, and ehall be punishable in the same
manner a8 il the writing or matter purported to be made or was made
in Canada.—32-33 7., c. 19, 3. 47, parl. U BV., e 98, s 10, Tmp.

49. Every one who, in Canada, furges or alters or otlfirs, utters,
dieposes of or puts off, knowing the same to be forged or altered, any
bitl of exchange, or any promissory note for the payment of mouey,
or any indorsement on or assignment of any bill of exchange
ot promissory note for the payment of money, or any accep-
tonce of any hill of exchange, or any nndertaking, warrani, order,
suthority or request for the payment of money, or for the delivery or
transfer of any goode or security, or any deed, bond or writing obli-
gatory for the payigent of money {whether such decd, bond orwriting
ablieatory i= taude only for the paviwen af money, it for the e nent
of reuuey togeiner with aunie otuvr sy Ll A alei o
or asgignwent of any such uirdertaking, warrant onler, anthority,
request, deed, bond or writing obligatory, in whalsvever place or
gountry out of Canada, whether under the dominion of Her Majeaty
ot not, the money payable or secured by such bill, note, undertaking,
warrant, order, authority, requeat, deed, bond or wrinng obligatory
is or purports 1w be payable, and in whatsoever laugnage the same
respeclively or any part thereof ia expressed, and whether such bill,
note, undertaking, warrant, order, authority or request is or is not
under seal, aud every one who aids, abets or counsels the commizsion
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of any such oifence, shall be deened to be an offeruler within the
meaning ofthis Act, and shall be punishable in the sutne manner ag if
the money purported 1o be payableor was payable in Canada.—32-33
Vo e 19,8 41, part, 24-23 V., ¢ 98, 5. 40, Imp.

In R. v. Lee, 2 M. & Rob. 281, it was held that inan
indictment under this last section for wttering a forged
foreign bill or note, the bill or note need not be alleged
to be payable out of England, Sec. 47 was at first enacted
in England as 11 Geo. 4 and 1. Will 4, See 2 Bishop,
9 (r. Proc. 446, as to this section.

Prisoner was indicted along with W, The first count
charged W, with forging a circular note of the National
Bank of Scotland, and the second with uttering it, knowing
it, to have been forged. Prisoner was charged as an acces-
sory before the fact. Evidence was admitted showing that
two persons, named F. and H., been tried and convicted in
Montreal for uttering similar forged circular notes, printed
from the same plate as those uttered by W, ; that prisoner
was in Montreal with F., they having arrived and regis-
tered their names together at the same hotel and occupied
adjoining reoms; that after H. and F, had been convicted
on one charge they admitted their guilt on several others :
and that a number of these circular notes were found on
¥. and H., which were produced at the trial of the prisoner,
Before the evidence was tendered it was proved that the
prisaner was in eampany with W, who was proved to have
uttered similar notes.  Evidence wuas also whuittad, show-
ing that a large number of the notes were found concealed
at a place near where the prisoncr had heen seen, and were
concealed, as alleged, by him after W. had been arrested,
Held, that the evidence was properly teccived in proof of
the guilty knowledge of the prisoner.—7The Queen v. Bend,
10 0. R, 55%.
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50, Whenever, by any Act, any person fulsely making, forging,
counterfeiting, erasing or aliering any matler whatsoever, or ubler
ing, publishing, offering, disposing of, putting off or making nse of
any matter whatsoever, knowing the same to have been falsely made,
forged, counterfeited, erased or aitered, or any person demmanding or
endeavoring to receive or have anything, or to do or to cause 10 e
done any act, upon or by virtue of any matier whatsoever, kunowing
such matter to have been falsely mnade, lorged, connlerfeited, erased,
ot altered,~—or whencver, by any such Act,any person falsely persou-
ating another, or fulsely acknowledging anything in the name of
another, or falsely represeating any other person than the real person
10 be such real person, or wilfully making a false enlry in any hook,
account or document, or in any manner wilfully falsifying any part
of auy book, account or doeument, or wilfully making a transter of
any etock, annuity or fand in the name of any persen not being the
owner thereof, or knowingly taking any false oath, or knowingly
making any false affidavit or false affirmalion, or demanding or
Tegeiving any money or other thing by virtue of any probate or
letters of administration, knowing tiie will on which such probate was
obtained to have been false or forged, or knowiag such probate or
letters of administration to have been obtained by means of any fslee
oath or false affirmation,—or whenever, by any such Act, any person
making or using, or knowingly having in his custody or possession
any frame, mould or instrument for the making of paper, with gertain
words visible in the subsiance thereof, or any person making such
paper, or causing certain words to appear visible in the sabstance
of any paper, would, according to the provisicns contained in any
such Act, be guilty of felony, and be linble to any greater punishment
than is provided by thia Act,—if any personis convicted of any such
felony as ia in this section mentioned, or of aiding, abetting, coun-
selling or procuring the commission thereof, and the same is not
punishable under any of the other provisions of this Act, every such
person shall be liable to imprisonment for life.—32-33 ., c.-19, s
56, 24-257.,¢c. 98, 5. 48, Imp.

CHAPTER 167.

AN AOT RESPECTING OFFENCES RELATING TO
THE COIN,

I l ER Majesty, by and with the advice and consent of the Senate
and House of Commons of Canada, enacts a3 follows :—

1. Tn this Act, unless the context otherwise requires,—

{a) The expression *eurrenl gold or silver coin ” inclades any gold
or silver coined inany of Her Majesty’s mints, or gold or silver coin
of any foreizn prince or state, or country, or other coin lawfully
current, by virtue of any proclamation or otherwise, in Canada, orin
any other part of Her Majesty’s dominions ;

(b} The expression  current copper coin” includes any copper
coin and any coin of bronze or mixed metal coined in any of Her
Majesty’s mints or lawfully current, by virtue of any proclamation or
otherwise, in Canada, or any other part of Her Majesty’s dominions;

(c.) The expression “ copper or brass coin * includes coins and
tokena of bronze, or of any other mixed metal, or other than gold or
gilver ;

(d.) The expression * false or connterfeit coin, resembling or appa-
rently intended to resemble or pass for current gold or silver coin,”
or other similar expression, includes any of the current coin which
haa been gilt, silvered, washed, eolored or cased over, or in any
mapner aitered po a8 to resemble or be apparently intended to re-
semble or pass for any of the current coin of & higher denomination ;

(z) The expression * current coin™ includes any coin coined inany
of Her Majesty’s minte. or Tawfnlle marrent, e vivtne of any PrOei A
mation or otherwise, in Canada, or auny uthier part of Her Mlajesty »
dominions; and whetiier made of gold; gilver, copper, bronze or
mixed metal.—31 V., e 47, ¢ 10. 32-3% ¥.,¢ 18, & 1, part. 24-25
¥, ¢ 9% a. 1, Imp.

As to apprehension of offenders against this Act, see
sec. 29 Procedure Act.
By sec. 205 of the Procedure Aect, it is enacted that:

_ « Ypon the trial of any person accused of sny offence respecting
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the currency or coin, or against the provisionsof the ¥ Aet respecting
nffences relating lo the Coin, ™ no difference in the date or vear, or in
any legend marked upon the lawfnl coin described in the indictment,
sud the date or year or legend marked upon the false coin counter-
feited to resemble or pass for such lawful coin, or upon eny die,
plate, press, tool or instrument unsed, construetmd, devised, adapted or
designed, for the purpose of conterfeiting or imitating any =uch Jawiul
coin, shall be considered a just or lawful eanse or reason for acquil-
ting any such persun of such offence; and it «hall, in auy case, he
suthcient to prove such general resemblance to the lawful coin as
will #how an intention that the counterfeit should pass for it.

See also secs, 55, 56,115, 209 and 229 of Procedure
Act.

OFFENCES RELATING TO THE COIN.

The Imperial Act applies only to the * Queen’s current,
gold and silver coin,” coined in any of Her Majesty's mints
or lawfully current in any part or Her Majesty’s domi-
nions in or out of the United Kingdom. The Canadian
Act includes gold or silver coin of any foreign prince, state
or cauntry current in Canada, or in any other part of Her
Majesty’s dominions, But the clause is so framed, in the
English Act, as to include all such coin, though the words
“ of any foreign prince, state or country ” are not inserted.

As to venue in certzin cases, see sec. 23 of the Proce-
dure Act. '

2. Whenever the having any matter in the custody or possession
of any person i8 mentioned in thia Act, it shall include not onlv the
having of it by himeelf in his personal eustody or possession, but also
the kaowingly and wilfully having it in the actual enstody or posses.
sion of any other person, and also the knowingly and wilfully having
it in any dwelling-house or other building, lodging, apartment, feld
oruther place, epen or inclosed, whether belonging to or occupied by
himsell or not, aml whether such matier is a0 had for his own use ot

beretit, or for that of any other person.—32-33 ¥, ¢. 18, . 1, part.
2425 ¥V, . 99,5 1, Imp.

This elause is to cover questions which came up in R,
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v. Rogers, 2 Moo, C. C. 45, R. v. Gerrich, 2 M, & Tob,
219, und R. v. Williums, 1 0. & M. 259.—Greaves,
Con. Acts, 318,

3. Every one who falsely makes or counterfeits any coin resem-
bling or apparently intended to resemble or pass for any current gohd
or gilver coin, is guilty of telony, and liable to imprisonmeut for Life.—
3233 Vo, e 18, 5.2, 2425 V., ¢ 99, 5. 2, Imyp.

Indictment—The Jurors for Our Lady the Queen
upon their oath present, that J. S., on ......... of ten picces
of false and counterfeit coin, each piece thercof resem-
bling and apparently intended to resemble and pass for
a piece of current gold coin, called a sovereign, falsely and
feloniously did make and counterfeit, against the form
cveeeasns —Archbold, T44.

It is rarely the case that the counterfeiting can be proved
directly by positive evidence; it is usually made out by
cireumnstantial evidence, such as finding the necessary
coining tools in the defendant’s house, together with some
pieces of the counterfeit money in a finished, some in an
unfinished state, or such other circumstances as may fairly
warrant the jury in presuming that the defendant either
counterfeited or eaused to be counterfeited, or was present
aiding and abetting in counterfeiting the eoin in question.
Before the modern statutes which reduced the offence of
coining from treason to felony, if several conspired to coun-
terfeit the Queen's coin, and one of them actually did soin
pursuance of the conspirary, it was treason in all, and they
might all have been indicted for counterfeiting the Queen's
coin generally, I Hale, 214 ; but now only the party who
actually counterfeits would be the principal felon, and the
others, accessories before the fact, although triable as
principals.

A veriance between the indictment and the evidence in



538 THE COIN ACT,

the number of the pieces of coln, alleged to be counter-
feited, is immaterial ; but a variance as to the denomination
of such coin, as guineas, sovereigns, shillings, wauld be
fatal, nnless amended. By the old law the counterfeit
coin produced, in evidence must have appeared to have
that degree of resemblance to the real eoin that it would be
likely to be received as the coin for which it was intended
to pass by persons using the caution customary in taking
money. InE.v. Varley, 1 East, P. C. 164, the defen-
dent had counterfuited the semblance of a half-guinea
upon a piece of gold previously hammered, but it was not
round, nor would it pass in the condition in which it then
was, and the judges held that the offence was incomplete.
8o, in R. v. Harris, 1 Leach, 135, where the defendanis
were taken in the very act of coining shillings, but the
shillings coined by them were taken in an imperfect state,
it being requisite that they should undergo another process,
namely immersion in diluted aqua fortis, before they contd
pass as shillings, the judges held thab the offence was
incomplete ; but now by sect. 27, post, of the Cein Act,
the offence of counterfeiting shall be deemed complete
glthough the coin made or connterfeited sball not be in a
fit state to be uttered, ov the counterfeiting thereof shall
not be finished or perfected.

Any credible witness may prove the coin to he counter-
feit, and it is not necessary for this purpose to produce any
moneyer or other officer from the mint, seet. 229 Pro-
cedure Act. If it become a question whether the coin,
which the counterfeit money was intended to imitate, be
current coin, it is not necessary to produce the proclam-
ation to prove its legitimation; it is a mere question of
fact to be left to the jury upon evidence of usage, reputa-
tion, ete.—Hale, 196, 212, 213.. It is not necossary to
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prove that the counterfeit coin was utered or attempted to
f  be utbered.—1 East, P. C. 165 ; Archbold, 744, R. V.
¥ Robinson, 10 Cox, 107; R. v. Connell, 1 C. and K.190;
K R.v. Byrne, 6 Cox, 475.

By sect. 183 of the Procedure Act, if, upon the trial for
- any felony, it appears that the defendant did not complete
B the offence charged, but was only guilty of an attempt to
¥ commit the same, a verdict may be given of guilty of the
- attempt.

§. 4. Every one who gilds or silvers, or with any wash or materials
. capable of producing the color or appearance of gold or of gilver, or
f> by aoy means whalacever, washes, casea over Of colors any coin
- whataoever, resembling or apparently intended to resemble or pass
. for any current goid or silver coin,—or gilds or silvers, or with auy
[ wash or materials capable of producing the color or appearance of
g2 pold or silver, or by any means whataoever, washes, cages Qver or
- colora any piece of silver or copper, of of coarse gold or coarse silver,
* or of any metal or mixture of metals respectively, being, of a fit size
- and figure to be coined, and with intent that the same shall bLe coined
. into false and counterfeit coin resembling or apparently intended to
" yesemble or pass for any current gold or silver coin,—or gilds or, with
any wash or materiale capable of producing the color and appearance
of gold, or by any means whatsoever, washes, cases over Of colors
any current silver coin, or filea or in any manner alters such
B coin, with intent to make the same resemble or pass for any current
& pold coin,—or gilds ot gilvers or with any wash or inaterials capable.
B-of producing the color or appearance of gold or silver, or by any
| eans whateoever washes, cases over or colors any current copper
eoin, or files or in any manner alters such coin with intenl to malke
the same resemble or pasa for any current gold or silver coin, ia
- ghilty of felony, and lisble to imprisonment for life.—32-33 V., e 18,
E 3.3, 2428 V., c. 99, 5. &, Imp.

“ Indictment for colowring coim.........falsely, deceit{ully
‘and feloniously did gild a certain false and counterfeit coln
sembling 2 certain piece of current gold coin, called a
“sovereign, against the £OT ML s v vens e —Archbold.

. Prove the gilding, ete., or colouring as stated in the
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indictment. Where the defendant was apprehended in the
act of making counterfeit shillings, by steeping round
blanks, composed of brass and silver in aqua fortis, none
of which were finished, but exhibited the appearance of
lead, though by rubbing they readily acquired the appear-
ance of silver, and would pass current, it was doubted
whether this was within the late Act, but the judges held
the conviction to be right.—R. v. Cuse, 1 Leach, 143, In
another case a doubt was expressed whetlier an immersion
of a mixture, composcd of silver and base metal, into ague
Jortis, which draw the silver to the surface, was colouring
within the repealed statutes, and whether they were not
intended to apply only to a colouring produced by a super-
ficial application. R. v. Lavey, 1 Leach, 153. But the
words “capable of producing " seem to have been intro-
duced into the recent statute for the purpose of obviating
the doubt. Moreover the present statute adds the general
words “or by any means whatsoever,” Where a wash or
matetial is alleged to have been used by the defendant, it
, must be shown either from the application by the defen-
dant, or from an examination of their properties, that they
are capable of producing the color of gold or silver. DBut
an indictment charginy the use of such material will be
supported by proof of a colouring with gold itself— f. v.
Turner, 2 Moo. €. C. 41.— Archbold, 746. Where direct
evidence of the nct of colouring canuot be obtained, cir-
cumstances may be shown from which the act may be
presumed, as that the prisoner was in possession of false
coin, and that blanks coloured and materials for colouring
were found in his house.—1 Burn, $06.
Indictment for colouring metal, efe ...... falsely, deceit-
and feloniously did gild ten pieces of silver, each piece
thereof being respectively of a fit size and figure to he
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evined, and with intent that each of the said pieces of silver
respectively should be coined into false and counterfeit
coin resembling aplece of current gold coin, called a sover-
eign, aualust the form ........, —Archbold,
:‘_Ln_nuhctmeut charging the gilding of sixpences * with
materials capable of producing the colour of gold” is good
. = '
and is supported by proof of colouring sixpences with
gold.— 12, v, Turner, 2 Moo. C. €. 41.

5. Every one who impairs, diminishes or lightens any current
gold or silver ¢oin, with intent that the coin so impaired, diminished,
or lightened may pass for current gold or silver coin is guilty of
felony, and linble to fourteen years’ imprisonment,—32 33 V., el8
8.4 2425 Ve 99,5 4, fmp. ’

.G. Evcrx one who unlaw(ully has in his custody or possession any
filings or clippings, orany gold or eilver bullion, or any zold or silver
in dast, solution or otherwise, whieh have been prodaced or obtained
by impuiring, diminishing or lightening any current gold or silver
coin, knowing the same to have been so produced or obtained, ia
guilty of felony, and liable 10 seven years’ imprisonment.— 32.33 .,
& 18,8 5. 24257, c. 99, 5. §, Imp.

Indwtment.—-.........ten pieces of current gold coin,
called sovereigns, falsely, deceitfully and feloniously did
impair, with intent that each of the ten pieces so impaired
might pass for a plece of current gold coin, called a sove-
reign, against the' form ......... —Archbold,

The act of impairing must be shown, either by direct
evidence of persons who saw the prisoner engaged in it, or
by presumptive evidence, such as the possession of filings
and of impaired eoin, or of instruments for filing, ete. The
intent to pass off the impaired coin must theo appear. This
may be done by showing that the prisoner attempted to
pass the coin so impaired, or that he carried it about his
person, which would raise a presumption that he intended to
pass it, And if the coin were not so defaced by the process
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by impairing, as apparently to affect its currency, it would,
under the circumstances, without further evidence, be a
question for the jury, whether the diminished coin was
intended to be passed.—Roscoe on Coining, 19. Asto
gect. 5, Oreaves remarks: “ This clause is new. It
has frequently happened that filings and clippings, and
gold dust have been found under such circuwmstances as to
leave no doubt that they were produced by impairing eoin,
but there has been no evidence to prove that any particular
coin had been impaired. This clause is intended to mect
such cases.”

7. Every one who, without law(ful authority or excuse, the proof
whereol shall lie on him, buys, sells, receives, pays or puts off, any
falee or counterfeit coin, resembling or apparently intended to resemble
or pess for any current gold or silver coin, st or for a lower rate or

value than the same importe, or wea apparently intended to import,
18 guilty of felony, and liable to imprieonment for life.—32-33 F, ¢

18, & 6, part. 2425V, c. 99. 5. 6, Imp.
Indictment.—.........ten pieces of false and counterfeit
coin, each piece thereof resembling a piece of the current
gold coin, called a sovereign, falsely, deceitfully and felon-
iougly, and without lawful authority or excuse did put off
to one J. N. at and for a lower rate and value than the
same did then import ; against the......... Archbold, 750.
Prove that the defendant put off the counterfeit coin as
mentioned in the indictment. In B, v. Woolridge, 1 Leach.
307, it was holden that the putting off must be complete
and accepted. But the words offer to buy, sell, &c., in the
above clause would now make the acceptation immaterial,
The last part of the clause refers to the indictment ; by
it, the cases of R. v.Joyce, and R. v. Hedges, 3 C. & P. 410,
would not now apply.—Arekbold, 751, If the names of
the persons to whom the money was put off can be ascer-
_ tained, they ought to be mentioned and laid severally in
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the indictment; but if they cannet be ascertained the
same rule will apply which prevails in the case of stealing
the property of persons unknown.—1 Russ, 135,

r 8. Every one who, without lawful anthority or excuse, the proof
whereof shall lie on him, imports or receives into Canada any false
or counterfeit coin, resembling or apparently intended to resemble or
pass for any current goid or silver coin, knowing the same to be false

or counterfeil, is guilty of felony, and liable to imprisonment for
life.—32-33 F,, .18, 2. 7. 24-25 V,, ¢. 99, 5. 7, Tmp.

Indictment.— ......... ten thousand pieces of false and
counterfeit coin, each piece thereof resembling & piece of
the current silver coin called a shilling, falsely, deceitfully
and feloniously, and without lawful authority or excuse,
did import into Canada,—he the said J. S, at the said time
when he so imported the said pieces of false and coun-
terfeit coin, well kuowing the saine to be false and counter-
feit; against the form ......... —Arehbold, 751; 1 Russ.
108; 1 Burn, 867.

t.  The guilty knowledge of the defendant must be averred
~ in the indictment and proved.

- 9. Every one who, without lawful authority or excuse the proof
whereof shall He on him, exports or puts on board any ship, vessel
B or boat or on any railway or carriage or vehicle of any deseription
N whatsoever, for the purpose of being exported from Canada, any falseor
counterfeit coin, resembling or apparently intended to resemble or
pass for any current coin, or for any foreign coin of any prince,
couniry or state, knowing the sa meto be false or counterfeit, is guilty
of a misdemeanor, and liable to imprizonment for any term less
B than two years—~32-33F., ¢ 18,5 8. 2426V, ¢. 99, & 8, Jmp.

The words in #alics are not in the Imperial Aet.

The clause covers the attempt to export in certain cases,
t  Sce. 183 of the Procedure Act would cover other cases
b of attempts,

Indictment.— .vversee. One hundred pieces of false and



544 THE COIN ACT,

counterfeit coin, cach piece thercof resembling a picee of
the current coin called a sovercign, falsely, deceitfully and
knowingly, and without lawful anthority did export from
Canada, he the said C. D, at the time when he so exported
the said pieces of false and counterfeit coin, then well
koowing the same to be false and counterfeit ; against
vereenee. 1 Burn, 825, See observations on last preceding
clause.

10. Every one who tenders, utters or puts off, any fal=e or coun-
terfeit coin, resembling or apparently intemled to resemble or paxs for
any current gold or silver coin, kunowing the same to be false or

counterfeit, ia guilty of a misdemeanor, and liable to fourteen years’
imprisonment.—32-33 V., ¢. 18,4. 9. 2423 V., c. 9%, 2. 9, Jaip,

11. Every one who tenders, utters or puta off as being current, any
gold or silver coin of less than its lawful weight, kaowing such coin
to lave been impaired, diminished or lightened, otherwise than by
Yawful wear, in guilty of a misdeneanor, and linble to one year’s
imprisopment,—32-33 V., ¢. 18, 5. 10.

12, Everv one who bas in his custody or posseasion any falee or
counterfeit coin, resembling or apparently intended to resemble or
pase for any cuarent gold or silver coin, koowing the same to be false
or counterfeit ¢oin, and with intent to utter or put off any such false
or connterfeit coin, is guilty of & misdemeanor, and lisble to three
years’ imprisooment.—32-33 ¥, & 18, 2. 11, 2425 F, ¢ 99, 5. 11,
Imp. f

Indictment for wultering counterfeit coin.— .........
One piece of false and counterfeit coin resembling a piece
of the current gold coin, called a sovereign, uulawlully,
falsely and deceitfully did utter to one J. N, he the said
(defendant) at the time he so uttered the said picee of false
and counterfeit coin, well knowing the same to be false
and counterfeit ; against the form.........—drehbold,

Prove the tendering, uttering or putting off the sovereign
in question, and prove it to be a base and counterfeit
sovereign. Where a good shilling was given to a Jew hoy
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for frait, and he put it into his mouth under pretence of
trying whether it were good, and then taking a bad shilling
out of his mouth instead of it, returned it to the prosecntor,
saying that it was not gool; this (which is called ringing
the chunges) was lmldul to be an uttering, indictable as
such.— K. v, Franks, 2 Leack, 644 ; Archbolil, 753, The
giving of a piece of countl-lfv:t money in ch'mty Is not an
uttering, although the person may know it to be counter-
feit ; as in cases of this kind, there -must be some inten-
tion to defraud.—R. v. Page, 8 C. and P. 122, But this
case has been overruled.— It v, Jon, 2 Den. 475; 1 Russ,
126.

, A prisoner went into a shop, asked for some coffee and
I sugar, and in payment put down on the counter a counter-
feit shilling: the prosecutor said that the shilling was a
& bad one; whercupon the prisoner quitted the shop, leav-
E ing the slnlhnw and also the coffee and sugar : held that
f. this was an uttering and putting off within the statute.
~—R. v. Welch, 2 Den. 78. The prisoner and J. were in-
, dicted for a misdemeanor in uttering counterfeit coin.
j':_ The uttering was effected by J. in the absence of the pris-
b oner, but the jury found that they were both engaged on
3 ‘ the evening on which the uttering tock place in the com-
e mon purpose of uttering counterfeit shillings, and that in
¥ pursuance of that common purpose, J. uttered the coin in
‘- question : Ifeld, that the prisoner was rightly convicted
1 @s a principal, there being no accessories in a misde-
f meanor.—R. v. Greenwaod 2 Den, 453, If two jointly
§ prepare counterfeit coin, and utter it in different shops
g apart from each other but in concert, intending to share
fthe proceeds, the utterings of each are the joint utter-
fings of both, and they may be convicted Jointly—R. v,
Hurse 2 M, and Rob. 360,

LL
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R.v. Else, R. & R.142; R. v. Manners, T C. & P,
801; R.v. Page, 9 C. & P. 756; 2 Moo. C. C. 21? ; are
not law.—Archbold, 754. Husband and wife were jointly
indicted for uttering counterfeit coin: Leld, that the wife
was entitled to an acquittal, as it appeared that she utter-
ed the money in the presence of her husband. —&. v.
Price, 8 C. & P.19. A wife went from house to house
uttering base coin; her husband accompanied her but
remained outside : Held, that the wife acted under
her husband's eompulsion.—Conolley's case, 2 Lewin,
999. Sarah McGiones was indicted for uttering coun-
terfeit coin, It appeared that at the time of the com-
mission of the offence, she was in company with a man
who went by the same npame, and who was eonvicted
of the offence at the last assizes, When the prisoners
were taken into custody the police constable addressed
the ferale prisoner as the male prisoner's wife. The male
prisoner denied the fact (of her being his wife), in the
hearing and presence of the woman. Sarah McGinnes
since her committal had been confined of a child : Held,
per Byles, J., that, under the circamstances, although the
woman bad not pleaded her coverture, and even although
she had 1ot assérted she was married to the male prisoner,
when he stated she was not his wife, it was a question for
the jury whether, taking the birth of the child and the
whole circumstanees, there was not evidenes of the mar-
riage, and the jury thought there was, and acquitted her,
as being under the influcnce of her husband, when she
atteved the coin.—R. v. Me@innes, 11 Cox, 391.

Proof of the guilty knowledge by the defendant must
be given. This of course must be done by circumstantial
evidence, 11, for instance, it be proved that he uttered,
either on the same day or at other times, whether before
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or after the uttering charged, base money, either of the
same or of a different denomination, to the same or to a
dilferent person, or had other pieces of base money about
him when he uttered the counterfeit money in question;
this will be evidence from which the jury may presume a
guilty knowledge.—Archbold, 754 1 Russ, 127,
Indictment for having in possession counterfeit gold
or silver coin with intent, etc, ..............unlawfully,

- falsely and deceitfully had in his custody and possession

Jour pieces of false and counterfeit coin, resembling the
current sifver coin called......... with intent to utter the
said pieces of false and counterfeit coin, he the said J. S.
then well knowing the said pieces of false and counterfeit
coin to be false and counterfeit; against.........—Awrchbeld,
757. As to what constitutes the having in possession, see
Bect,

"See R, v. Hermann, 14 Cox, 279,

13. Tivery one who, having been convicted of any euch misde-
meanoras in any of the three sections next preceding mentioned, or of

any misdemeanor or felony against this or any other Act relating to

the coin, afterwards commity any of the misdemeanora in any of the
said sections mientioned, is guilty of felony, and liableto imprisonment
for life.—32-33 7., ¢c. 18, 5. 12. 2425 V., c. 99, 5.12, Imp.

The prisoner was indicted under this section. In the
first instance, he was arraigned upon that part of the indict-
ment relating to the subsequent offence and found guilty,

" and then upon the previous conviction and found not guilty.
g Held, that the conviction for a misdemeanor could be
g entered upon that verdict.—Z. v. Thomas, 13 Oox, 52.

See see. 139 and 207 of the Procedure Act, as to pro-

cedure when a previous offence is charged, corresponding
¢ to sect. 116 of the Imperial Larceny Act, and 37 of the

Tmperial Coin Act.—R. v. Martin, 11 Com, 343,
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14. Every one who, with intent to delrand, tenders, utters or puts
off, as or for any eurrent gold or eilver coin, any coin not being such
currept gold or silver coin, or any medal, or piece of wetal or wixel
metaly, resembling, in wize, figure and color, the current cuin as or for
which the same is #o tendered, uttered or put off, guch coin, medal or
piece of metal or mixel metals 50 tendered, utlered or put off, heing
of leps value than the current coin as or fur which the same is su len-
dered, uttered or put ofl, is guilty of a misdeimeanor, and hable toone
year's imprisonment.—?l'.!-33 T, e 18, 8. 13, 2425 Vo, oel 09, o543,
Imp.

A person was convicted, under the above scction, of
putting off, as and for a half sovercign, a medal of the same
size and colour, which had on the obverse side a head
similar to that of the Queen, but surrounded by the inscrip-
tion “ Victoria, Queen of Great Britain,” instead of *Vie-
toria Dei Gratid,” and a round guerling and not square.
And no evidence was given as to the appearance of the
reverse side, nor was the coin produced to the jury ; and it
was held that there was sufficient evidence that the medal
resembled, in figure, as well as size and colour, a half
sovereign.— . v. Robinson, L. & . 604; the medal was
produced, but, in the course of his evidence, one of the
witnesses accidentally dropped it, and it rolled on the floor;
striet search was made for it for more than half an hour,
but it could not be found.

15. Every one who (alsely ‘makea or counterfeits any eoin resem-
bling or apparcntly intented to resemble or pass for any current cipper
coin, or without lawtul aunthority or excnse, the proof of which shali
lie on him, knowingly makes or mends, or begins or proceeds to make
or wend, or buys or sells, or haa in his custody or poeeergion, any
instrument, tool or engine adapted and intended for the counterfeiting
any curreat copper coin, or buye, sells, receives, pays or puts off, or
otferz to buy, sell, receive, pay or put off, any false or counterieit
¢oin, resembling or apparently intended to resemble or pass for any
carrent copper coin, at or for & lower rate of value than the saie
imports or wae appurently intended to itnporty ia guilty of felony, and

liable to seven yenrs’ imprisonment—32-33 V., ¢. 18, 5. 14, 2425 V.
c. 99,1 14, Imp.
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16, Every ont who temders, utters or puts off any fulse or counter-
feit ¢oin, resembling or apparently intendeld to resemble or pass fur
ANy eurrent copper coi, knowing the same to be false or counterfeil,
or has in his cusiody or possession three or mure pieces of false or
counterfeit cuin, resembling of apparently intended to resembile ox pass
far any current copper coin, knowing the eame o be fulse or counter-
feit, with an intent to utter or put off the sane, or any of them, 12
gnifty of o misdemeanor, and liable to one ¥ear’s i prisonment,—32-
337, ¢ 18,5 15, 2425 ¥, e. 99, 2. 15, Jup.

17. Every one defaces any current gold, silver or copper coin, by
gtamping thereon any names or words, whether guch coin is or is not
thierely diminished or lightened, and afterwards tenders the same, i8
guilty of a misdemeanor, and linble to one year's imprironmnent.-—-32-
33 F, ¢ 18, 2. 16, 2425 ¥, ¢. 99, 5. 16, Imp.

18. Every one who tenders, utters or puts off any coin 80 defaced,
ghall, on summary conviction before two justices of the peace, be
liable 10 a penalty not exceeding ten doilars; but no person ghall
prozeed for any such last mentioned peralty without the consent of
the Attorney General for the Province in which such offence is alleged
to have been committed.—32-33 V., . 18, 8. 17, part. 2425 V., ¢. 99,
5. 11, Imp.

Indictment for defacing Coin.—......... one piece of
the current silver coin, called a half erown, unlawfully and
wilfully did deface, by then stamping thereon certain
names and words......... against the form .........—drch-
bold, 748.

Prove that the defendant defaced the coin in question, by
stamping on it any names or words, or both. It is nov
necessary to prove that the coin was thereby diminished or
lightened. There must be defacing and tendering, to bring
the offence within section 17.

19, Every one who makes or counterfeits any kind of coin not
being current gold orasilver coin, but resembling or apparently in-
tendel 10 resemble or pass for any gold or silver coin of any foretgn

prince, stale or country, is guilty of felony, and liable to seven years’
imprisonment.—32-33 V. e 18,518, 24-25 V., c. 99, 5. 18, Imp.

20. Every one who, without Jawful suthority or excuse, tho proof
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whereof shall lie on him, brings or receives into Canada any such
false or counterfeit coin, resembling or apparently intended fo rescu-
ble or pass for any gold of silver coin of any foreign prince, state vr
country, nob being current coin, knowing the same to be false or
counterfeit, is guilty of felony, and Tiable to seven years’ imprison-
ment.—32-33 V., 6.18, 5. 19. 2425 F., . 99, 5. 19, Tmp.

21, Every one who tenders, utters or puts off any such false or
eounterfeit coin, resembling or apparently intended to resemble, or
puss for any gold or silver coin of any foreign prince, state or country
not being current coin, knowing the same to be false or counterfert,
is gnilty of a misdemeanor, and liable to «ix months® imprisonment:

2. Every one who, having been convicted of any such offence, after-
wards commits the like offence of tendering, uttering or putting off
any such false or counterfeit coin, as aforesaid, knowing the sante to
be false or counterfeit, is guilty of a wisdemeanor, and liable to im-
prisonment for any term less than two years;

3. Every one whe, having been twice convicted of any such cffence,
afterwarda commilg the like offence of tendering, uitering or pntting
Off any such false or counterfeit coin, #s aforesaid, knowing the same
to be false or counterfeit, is guilty of felony, and liable to seven years’
imprisonment.—32-33 ¥, ¢. 18, 85. 20 and 21, 24-25 7, . 99, g5 20-
21, Imp.

See see, 207 of Procedure Aect,

' 22, Every one who, without lawful authority or excuse, the proof
whereon ghall lie on him, has in his possession or custody any forged,
false or counterfeit piece or coin, counterfeited to resemble any foreign
gold or silver coin described in the three sectiona next preceding,
knowing 1he sanie 10 Le falsepr counterfeit coin, i guilty of a misde-
meanor, and liable to Lhree years’ imprisonment.—32-33 ¥, e. 13,
$. 22 2425 V., ¢ 99,5.23, fmp.

23, Bvery one who falsely makes or connterfeits any kind of coin,
not being enrrent coin, but resembling or apparently intended to
resemble or pass for any eopper coin, or any other coin made of any
metal or mixed metals, of less value than the silver coin of any foreign
prince, state or country, is guilty of a misdemeanor, and liable, for
the first offence, to one year's imprisonment; and for any sub-

__eequent offence, L0 seven years’ impriconment.—32-33 V., ¢ 18, 2. 23.
9195 V., ¢, %9, 5. 22, Imp. :
The remarks under the first part of the Act are all
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applicable here, the enactments in those sections being the
same, and Tepeated, to apply to foreign coln ot current
here.

See R. v. Tierney, 29 U.C. . B, 181,

" 24, Frery one who, without lawful authority or excuse, the proof
whereof shall lie on him,—

{@.} Enowingly makes or menda, or begins or proceeds to make or
. mend, or buys or sells, or has in his enstody or possession any pun-

~ cheon, counter puncheon, matrix, stamp, die, pattern or mould, in
or upon which there is made or impressed, or which will make or
impress, or which is adapted and intended {0 make or impress the
figure, stamp or apparent resemblance of both or either of the sides
of any current gold or silver coin, or of any coin of any foreign
prince, state or country, or any parts of both or either of such sides,—

(b.) Makes or mends, or begins or proceeds o make or mend or’
buys ot sells, or has in hisgustody or possession any edger, edging or
other tool, collars, instrament or engine adapted and intended for the
marking of coin round the edges with letters, grainings, or other
marke or figures, apparently resembling those on the edges of any
such coin s in thia section aforesaid, knowing the same to be so
adapted and intended as aforesaid, or—

(e.) Makes or mends or begins or proceeds to make or mend, or
buys or eell, or has in his custody or possession, any press for coinage,
or any cutting engine for cutting by force of a serew or of any other
contrivance, round blanks out of gohl, silver or other metal or miz~
tare of metals or any other machine, knowing such press to be & presa
for coinage, or knowing such engine or machine to have been used or
to be intended to be used for or in order to the false making or conn-
tecfeiting of any snch coin as in this section aforesaid,—

is guilty of felony, and liable to imprisonment for life—32-33 ¥,
¢ 18,5 24, 2423 V., e 99,5 24, Imp.

Indictment for making a puncheor, for coiming.—
+veeeser. O puncheon, in and upon which there was
then made and impressed the figure of one of the sides,
that is to say, the head side of a piece of the current
silver coin, commonly called a shilling, knowingly, falsely,
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deceitfully and feleniously, and without lawful autho-
rity or excuse, did make, against the form ....e....—lich-
bold.

Prove that the defendant made & puncheon, as stuted in
the indictment; aud prove that the imstrument in ques-
tion is a puncheon included In the statute. The words
in the statute “upon which there shall be mude or
impressed” apply to the puncheon whieh beiny convex
bears upon it the figure of the coin; and the words
« which will niake or impress” apply to the counter pun-
cheon, which being concave will make and Impress.
However, although it is more accurate to describe the
instruments according to their actual use, they may be
described either way.—R. v. Lennard, 1 Leach, 90. 1t
is not necessary that the instrument should be capable of
meking an impression of the whole of one side of the
coin, for the words “or any part or parts” are intro-

1 L1, 1ier

Gl aant e SR E VI P AU T TR TR
R, v. Suiton, 2 Str. 1074, where the Instrument wus
capable of making the sceptre only cannot now occur.
And on an indictment for making a mould “ intended to
make and impress the figure and apparent resemblance of
the obverse side” of a shilling, it is sufficient to prove
that the prisoner made the mould and a part of the im-
pression, though he bad not completed the entire impres-
sion.—R. v. Foster, 7 C, & P. 495. It is not necessary
to prove under this branch of statute the intent of the
defendant: the mere similitude is treated by the Legis-
lature as evidence of the intent; meither is it essential
to show that moncy was actually made with the instru-
ment in question.—R. v. Ridgely, 1 East, F. C. 171.
The proof of lawful authority or excuse, if any, lies on
the defendaut, Where the defendant employed a die-
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sinker to make, for a pretended innocent purpose, a die
caleulated to make shillings; and the die-sinker, suspect-
ing fraud, informed the authorities at the mint, and under
their directions made the die for the purpose of detecting
prisoner ; it was held that the die-sinker was an innocent
agent and the defendant was rightly convicted as a prin-
¢ipal.—1I¢. v. Bannen, 2 AMvo. C. C. 309.

The making and procuring dies and other materials,
with intent to use them iu coining Peruvian half-dollars
in England, not in order to utter them here, but by way of
trying whether the apparatus wonld answer, before sending
it out to Peru, to be there used in making the counterfeit
coin for circulation in that country, was held to be an
indictable misdemeanor at common law.—H. V. Roberts,
Dears. 539 Arehlold, 760 1 Burn, 814 1 Russ. 100
A galvaug butlely 15 Hieiniie suududs v con—RL Y,
Grover, 9 Cox, 282

Foohictoent 2o Lavineg v piencheon A0 OSSR e
veeeveees L€ puncheon i and upon which there was then
made and impressed the figure of one of the sides, that
is to say, the head side of a piece of the current silver
coin commonly called a shilling, knowingly, falsely, de-
ceitfully and feloniously, and without lawful authority or
excuse, had in his custody and possession, against the
form «evuver.—Archbold.

An indicbment which charged that the dofendant felo-
niously had in his possession a mould “upon which said
mould was made and impressed the figure and apparent
resemblance ” of the observe side of a sixpence, was held bad
on demurrer, as not sufticiently showing that the impres-
sion was on the mould at the time when he had it in his
possession.—R. v. Rickmond, 1 C. & K. 240.

As to evidence of possession, see sect. 2, ante—n. v,
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Rogers, 2 Moo, C. 0. 85,—The prisoner had oceupied a
house for about & month-before the police entered it, and
found two men and two women there, one of whom was
- the wife of the prisomer. The men attacked the police,
and the women threw something into the fire. Thc police
suceeeded, liowever, in preserving part of what the women
threw away, which proved to be fragments of a pluster-of-
Pavis mould of a half erown. The prisoner came in
shortly afterwards, and, on searching the house, a (uantity
of plaster-of-Paris was found up-stairs. An iron ladle
and some fragments of plaster-of-Paris mounlds were also
found. It wag proved that the prisoner, thirteen days
before the day in question, had passed a bad half-crown,
but there was no evidence that it had been made in the
mould found by the police. He was afterwards tried and
convicted. for uttering the base half-crown. It was held
that there was sufficient evidence to justify the conviction,
and that, on a trial for felony, other substantive felonies
which have a tendency to establish the scienter of the
defendant may be proved for that purpose.—R. v. Weeks,
L. & C. 18. In R. v. Harvey, 11 Cox, 662, it was held:
1. That an indictment under this section is sufficient if 1t
charges possession without lawful excuse, as cxeuse would
include authority ; 2. That the words “the proof whereof
shall lie on the accused " only shift the burdeu of proof,
and do not alter the character of the offence ; 3. That the
fact that the Mint authorities, upon information forwarded
to them, gave authority to the die maker to make the die,
and that the police gave permission to him to give the die
to the prisvner, who ordered him to make it, did not cons-
titute lgwful authority or excuse for prisoner’s possession
of the die; 4, That, to complete the offence, a felonious
intent is not necessary; and, upon a case reserved, the
conviction was affirmed. :
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Indictment for making a collar.— ......... one collar
adapted and intended for the marking of coin round the
edges with grainings apparently resembling thosc on the
edgcs of a piece of the current gold coin ealled a sovereign,
falsely, deceitfully and’ feloniously, and without lawful
authority or excuse, did make, he the said J. S. then
well knowing the same to be so adapted and intended as
aforesaid, against the form .........—Archbold, 761.

Tt must be proved, upon this indictment that the de-
fendant knew the instrument to be adapted and intended
for the marking of coin round the edges.

It must be remarked that the said clause expressly
applies to tocls for making foreign coin, as well a3 current
coin,

. 25, Every one who, without lawful authority or exense, the proof
whereof shall lie on him, knowingly conveys out of any of Her
Majesty’s mints into Canada, any puncheon, counter puncheon,
matrix, stamp, die, pattern, mould, edger, edging or other tool, collar,
instrament, press or engine, used or employed in or about the coining
of coin, or any useful part of any of the several articles aloresaid, or
any coin, bullion, metal or mixture of metals, is guilty of felony and
liable to impriscnment for life,—32-33 V., ¢. 18, 5. 23, 2426 ¥, ¢,
99, 5. 25, fmp. ) .

28. If any coin is tendered as current gold or silver coin to any
person who euspects the eame o be diminished otherwise than by
reasonable wearing, or to be counterfeit, sach person may cut, break;
bend or deface such coin, and if any coin so cul, broken, bent or
defaced appears to be diminished otherwise than by rcasonable
wearing, or to be counterfeil, the person tendering the same shall
Lear the loss thereof ; but if the same ia of due weight, and appears
to be lawfal eoin, the person cutting, breaking, bending or defacing the
game, ehall be bound to receive the same at the rale for which it
was coined :

2, It any dispute arises whether the coin a0 cut, broken, bent or
defaced, is diminished in manner aforesaid, or counterfeit, it shall
be heard and finally determined in a summary manner by any justice
of the peace, whe may examine, upon oath, the parties as well a8 any
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other pereon, for the purpose of deciding such dispute, and if he enfre
tains gny doubl in that behalf, he muy summon three persuns, (he
decision of a majorily of whom shall be final:

3. Every officer employed in the eoliectinn of the revenuein Canata
ehall cut, break or deface, or cause to be ent, broken or defaced,
every piece of counterfeit or unlawfully diminizhed gold or rilver
eoin which i3 tendered to him in payvinent of any part of such revenue
io Canada.—32-3% J7,, . 18, 5. 26, 24-25 V', . 09 5. 26, Tmp.

The words in itulics are not in the Tmperial Act.

27. Every offence of falsely making or connterfeiting any coin, ot
of buying, selling, receiving, tendering, uttering or putting off, orof
offering to buy, sell, receive, pay, utter or put offf any false or coun-
terfeit coin, against the proviziona of this Act, ghall be deemed to
be compiete, although the coin ec made or counterfeited, or bought
sold, received, paid, tendered, uttered or put off, or oflered to be
bought, sold, received, paid, tendered, nllered or put off, was not
in a fit state, to he uttered, or the counterfeiting thereof was not
finished or perfected. 12-33 V., e.18, # 32. 24-23 ¥, ¢ 99, 5. 30, Fmp.

The word in italics is not in the Tmperial Act.

MANUFACTURE AND IMPORTATION OF UNCURRENT
COPPER COIN.

28. Every one who manufsctures in Canada any copper or brass
coin, or imports irto Canada any copper or brass coin, other than
eurrent copper coin, with the intention of putting the same into circu -
lation as curreat copper coin, shall, on summary conviction, be liable
to a penaléy not exceeding twenty dollars for every pound Troy of the
weight thereof; and all such copper or Lirass coin so manufactured or
imported shall be forfeited to Her Majesty, for the public uses of
Canada.—31 V., ¢. 47, 5. 1 and 2.

29, Any two or more justices of the peace, on the oath of a cre-
dible person, that any copper or brass coin has been unlawfully men-
uwfactured or imported, shall cause the same to be seized and detained,
and shall summon the person in whose possession the rame is
found, to appear before them ; and if it appears to their ratisfaction,
on the oath of a credible witness, other than the informer, that such
copper or brass coin has been manufactured or imported in viglation
of this Act, euch justines shall declare the same forfeited, and ghall
place the eame in eafe keeping to await the dirposal of the Governor
General, for the public uses of Canada.—31 V., ¢. 47, 5. 3,
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30. IMit appenrs, to he satiafaction of such justices, that the person
in whose posseseion snch copper or brass coin was funnd, knew the
eame to have been so unlawfully manufactared or imporied, they may
cotwlemn him to pay the penaily aforesaid with costs, and may cause
him to be imprisoned for & term not exceeding two tnonths, if such
penalty and corts are not forthwith paid.—31 F., . 47, 8. 4.

31, It appears, tothe satisfaction of sueh justices, that the person
in whoose possession suel eopper or brazs ecin was found was not
aware of it having been 0 unlawfully manufactured or imported, the
penalty may, on the cath of any one credible witness, other than the
plaintitf, be recovered, from the owner thereof; by any person who sues
for the saine in any court of competent jurisdiction.—31 V., ¢. 47,4, 5.

32, Any officer of Her Majesty’s cuetoms may eeize any copper or
bragss coin imported or attewnpted to be imported into Canada in viola-
tion of this Act, and may detain the same as forfeiled, to await the
disposal of the Governor General, for the public uses of Canada.—31
V., e 47, .6,

33. Every one who utters, tenders or offers in pnyment any copper
or hrusa coin, other than current copper coin, shall forfeit double the
pnominal value thereof:

2. Such prnally mar be recovered, with costs, in a summary man-
ner, on ihe oath of one ¢redible witness, other than the informer,
before any justice of the peace, who, if such penalty and costaare not
forthwith paid, may cause the offender to be imprisoned for a term not
exceeding eight days.—31 V., ¢. 47, $5. T and 8,

34. A molety of any of the penaltiea imposed by any of the five
geclions next preceding, but not the copper or brass coin forfeited
under the provigions thereof, shall elong to the informer or person
who sucs for the same, and the other moiety ehall belong to Her
Majesty, for the public uses of Canada,—31 V., ¢. 47, 5. 9.



CHAPTER 168.

AN ACT RESPECTING MALICIOUS INJURIES TO

PROPERTY.

I IER Majesty, by and with the advice and congent of the Senate
and House of Commons of Cxnada, enacts as follows :—

1. In thia Act, unless the context otherwise requires, the expression
% cattle” includes any horse, mule, ass, swine, rheep, or goat, a3 well
a8 any neat cattle or animal of the hovine species, and whatever is the
age or sex of the animal, and whether castrated or not, and by what-
ever lechuical or trivial name it is known, and shall apply to one ani-
ma_l as well a5 t0 many.—32-33 ¥, ¢. 22, 5. 44. 40 F,, ¢ 29, 5. 2.

Thizs is the same definition of these words as is given
in the Larceny Act, sec. 2,

IKJURIES BY FIRE TO BUIDLINGS AND GOODS THEREIN,

2, Bvery one who unlawfully and maliciously sets fire to any
church, chapel, meeting-house or other place of divine worship, is
guilty of felony and liable to imprisonment for life~-32-33 V., ¢. 22,

sl. 2425 F,c 97, 5 1, Imp. _

Indictment,—The Jurers for Our Lady the Queen,
upon their oath present, that J. 8. on the.........in the
year.........feloniously, unlawfully and maliciously did
set fire to a certain church, situate ab ......... in the parish
of vvveeeeas in the district of ......... against the form of the
statute in such case made and provided, and against the
peace of Our Lady the Queen, her crown and dignity.

Local deseription necessary., R. v. Woodward, 1 Moo,
C. €. 323 :

Though it is not necessary to prove malice against the
owner, yet the indictment must allege the act to have
been done “ unlawfully and maliciously,” If a statute
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makes it eriminal to do an act unlawfully and 1na.1ici0us‘ly,
an indictment must state it to have been done 80 ; s‘tatlng
that it was done feloniously, voluntarily and m?:hclously,
iz not enough.—R. v. Turner, 1 Moo, €. G. 239; R.v.
Lewis, 2 Russ. 1067, _

The definition of arson ab common Jaw 1is as follows:
arson is the malicious end wilful burning the house of
another, and to constitute the offence there mnst; l{e an
actual burning of some part of the house, though it is not
necessary that any flames should appear.—.—S Burn, 768,
But now the words of the statute are set )tnre {0, merely ;
and, therefore, it 18 not necessary in an indictment to aver
that the house was burat, nor need it be proved that the
house was actually consumed. But under the statu_te, as
well as at common law, there must be an actual burmng o'f
some part of the house ; a bare intent or attfzmpt to doitis
ot sufficient. But the burning or consuming of any part
of the houge, howeyer trifling, ia sufficient, although ?;he
fire be afterwards extinguished. Where on an indict-
ment it was proved that the floor of a room Was scorched ;
that it was charred in a trifling way; that it had' been at a
red heat but not in a blaze, this was held a sofficient burn-
ing to support the indictment, But where a small fagg;])t
having been set on fire on the bearded floor of a room, the
boards were thereby georched black but not burnt, and no
part of the wood, was consumed, this was held not suffi-

ient,-—Archbold.
me;::e t;iim stated in the indictment need not be pl‘fwed as
faid ; if the offence be proved to ha\ie been commltl;ad; ab .
any time before or after, provided it De some fiay efore
the finding of the indictment by the grand jury, 1618
sufficient. Where the indictment ?.lleged tl.le offence to
have been committed 1z the night time and it was proved‘
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to have been committed in the day time, the judges held
the difference to be immaterial.  The parish is material, [or
it is stated as part of the description of the house burnt,
Wherefore, if the house be proved to be situate in another
parish the defendant must be acquitted, unless the variance
be amended.  If 2 man intending to commit a felouy, Ly
accident set fire to another’s house, this, it should scem,
would be arson, If intending to set fire to the house of
A. he aceidentally set fire to that of B,, it is felony. Even
if & man by wilfully setting fire to his own house, hurns
also the house of one of his neighbors it will be felony;
for the law in such a case implies malice, particularly if the
party’s house were so situate that the probable conse-
quence of its taking fire was that the fire would eommu-
nicate to the houses in its neighborhood. And gencrally
if the a¢t be proved to have been done wilfully, it may
be inferred to have been dene maliciously, unless the
contrary be proved.—Archbold; R. v. Tivey, 1 (. & K.
704 ; B v. Philp, 1 Moo. C. C. 263.

It is seldom that the wilful burping by the defendant,
can be made out by direct proof; the jury, in general,
have to adjudicate on circumstantial evidence. Where a
house was robbed and burnt, the defendant being found
in possession of some of the goods which were in the house
at the time it was burnt, was admitted as evidence
tending to prove him guilty of the arson. 8o where the
question is whether the burning was accidental or wilful,
evidence ig admissible to show that on another occasion,
the defendant was in such a situation as to render it pre-
bable that he was then engaged in the commission of the
like offence against the same property. But on a charge
of arson, where the question was as to the identity of the
prisoner, evidence that a few days previous to the fire in
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question, another building of the prosecutor's was on
fire and that the prisoner was then standing by with 2
demeanor which showed indiffersnce or gratification, was
rejected,— Archbold.

Upon an indictment for any offence mentioned in this
chapter (except the attemyts specially enacted to be felo-
nies) the jury may, under s, 183, Procedure Act, conviet

 the prisoner of an attempt to commit the same, and there-
upon he may be punished in the same manner as if he
had been convieted on an indictment for such attempt, —
2 Russ. 1054,

BETTING FIRE TO A DWELLING-HOUSE, ANY PERSON BEING
THEREIN,

" 3. Every one who unlawfully and malicicusly sets fre to any
f. dwelling-house, apy person being therein, is guilty of felony, and
~ liable to imprisonment for life.—32-33 V., ¢, 22, 5. 2, 24.25 ¥, o. 9T
2. 2, Imp,

This offence was formerly punishable with death,
. As to verdict for an attempt to commit the offence
® charged upon an indictment for the offence, see Procedure
- Act, sect, 183,
. Indictment.—.........feloniously, unlawfully and mali-
- ciously did set fire to a certain dwelling-house of J. N.,
¥ situate in the parish of ..,...... in the district of .........
E one J. L. and M. his wife then, to wit, at the time of the
. committing of the felony aforesaid, being in the said
' dwelling-house ; against the form .........

Local description necessary as under sec, 2

In this section, no mention is made of the intent with
L which the act is done; and it seems it is not necessary to
Eshow that the prisoner knew that any person was in the
8 house. It must be shown that some ane was in the house
Fat the time the house caught fire ; and where a person was
MM
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in » house at the time the prisoner set fire to an outhouse,
but left the house before the fire reached it, it was held
that the offence was not proved within this section.—1L. v.
Warren, 1 Cox, 68; R.v. Fledcher, 2 C. & K. 215.

Under the repealed ‘statute, a common gaol was held to
be a dwelling-house ; Donnavan's Case, 1 Leach, 69
but a mere lock-up where persons are never detained more
than a night or two was held not to be a house.—E. v.
Connor, 2 Cox, 65,

A building intended for a dwelling-house, but used as a
place to deposit straw, ete., is neither a house, out-house
ot barn.— Elsemore v. St. Briavels, 8 B. & O, 461. A
dwelling-house must be one in which a person dwells; 1l
v. Allison, 1 Cox, 24 ; but temporary absence is not sufii-
cient to take the building out of the protection of the
statute. —R. v. Kimbrey, 6 Com, 464. A building not
intended for a dwelling—house, but slept in by some one
without the leave of the owner, and a cellar under a
cottage separately occupiad, were held not to be houses.— 4\
v, England, 1 C. & K. 533; Anon. 1 Lewin 8.

What is understood by the house. This extends at
common law not ouly to the very dwelling-house, but to
a1l ont-houses which are parcel thereof, though not adjoin-
ing thereto, nor under the same roof.—2 Fast, P. C. 1020

SETTING FIRE TO A HOUSE, OUT-HOUSE, MANUFACTORY,
FARM BUILDING,

4. Tvery one who unlawfully and maliciously sets fire to any
houge, stable, coach-house, out-house, warehouse, office, shop, mili,
msit-house, hop-cast, barn, gtorehouse, granary, hovel, shed or fuld,
or to any farm building, or to any building or erection u-ed in farming
land, or in carrying on sny trade or manufacture or any brancl
thervof, whether the same ia then in the possession of the offender, or

~ in the posscesion of any other person, with the intent therchy tu
injure or defrand any person, in guilty of felony, and liable to impri-
onment for life.—32-33 V., & 22, 8.3, 35 Ve 34,81, 24257, ¢

97, 5. 3, Imp.
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See sect. 183, Procedare Act, as to verdict for an attempt
to commit the offence charged, In certain cases, upon an
indietment for the offence,

Indictment,—.........feloniously, unlawfully, and mali-
ciously did set fire to a certain dwelling-house of J. N,
$itUate ......... With intent thereby them to injure the
gaid J, N., (or fo defraud a certuin insurance company
called) ......... against the form .........

Local deseription necessary as under sec. 2.

.A was indicted for setting fire to an out-house. The
building set on fire was a thatched pigsty, situate in a yard
in the possession of the prosecutor, into which yard the
E. back door of his house opened, and which yard was Lound-
E ed by fences and by other buildings of the prosecutor,
- and by a cottage and barn which were lent to him by a
g tenant, but which did not op.n into thig yard : Held, that
* this pizsty was an out-house within the repealed statute.
— R, v. Jones, 2 Moo. C. C. 308,

A, was indicted for having set fire to a building twenty-
four feet square, the sides of which were composed of wood
with glass windows ; it was roofed and was used by a
gentleman, who built houses on his own property, for the
K purpose of disposing of them, as a storehouse for seasoned
K timber, as a place of deposit fortools, and as a place where
" timber was prepared for use : Held, that this was a shed,
and also an erection used in carrying on trade.—E. v.
Ameos, 2 Den. 65. ' )
Burning & stable is not supported by proof of burning &
hed, which has been built for and used as a stable origi-
ally, but has Iatterly been used as a lumber shed only.—
R. v. Colley, 2 M. & Rob. 475,

An unfinished structure intended to be used as a house
i not & house within the meaning of this section,—ZR, v
Edgeil, 11 Coaz, 132.
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An indictment under this section, for setting fire to 2
honse, shop, etc., nced Dot allege the ownership of the
Louse. The evidence in support of the intent to injure
was that the prisoner N, was under notice to quit, amd i
week before the fire was asked to leave but did not. Ot
the intent to defrand, the evidence was that i 1867 L
called on an agent about effecting an assurance, and tiuat
in 1871, he called on him agun, and said he had comve
to renew his policy for £500, anc paid ten shillings : Held,
that the evidence was snfficient to prove the intentto
injure the owner of the house, and the intent to defrand
the insurance company ; though the policy of insurunce
was not produced, there was sufficient evidence of it hy
the defendant’s implied admission of its existence by say-
ing he wished to renew his policy.—R. v. Newboull, 12
Cowm, 148.

Malice against owner is unnecessary ; see sect. 60, posf
and intent to injure or defraud any pasticular person N
not be stated in the indictment, nor proved on the trial

In Farringtow's Case, R. v. R. 207, no meotive of iil-
feeling whatsoever against the owner of the property burnt
could be proved against the prisoner; he was proved to be
a harmless, inoffensive man ; but upon a case reserved it
was held that an injury to the burnt building being the
necessary consequence of setting fire to it, the intent {n
injure might be inferred, for a man is supposed to intend
the necessary consequence of his own act.

Under the statute, it is immaterial whether the builid-
ing, bouse, cte, be that of a third person or of the
defendant himself ; but in the latter case, the inteut tc,
defraud cannot be inferred from the act itself, but it must
be proved by other evidence. In R. v. Kitson, Dears, 187,
the prisoner was indicted for arsom, in setting fire to hix
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own house, with intent to defrand an insurance office.
Notice to produce the policy was served too late on the
defendant, and it was held that secondary evidence of the
policy was not admissible. “ But it must not, however
be understood, said Jervis, C. J., that it is absolutely
necessary in all cases to proluce the policy, but the futent
to defraud alleged in the indictment must be proved by
proper evidence.”

A married woman cannot be indicted for setting fire to
the house of her husband with intent to injure him.—&.
v. March, 1 Moo. . C, 182,

See remarks under sects, 2 and 3, anfe.

. An indictment charging a prisoner with having felo-
niously and maliciously set fire to a barn containing hay,
ete., according to the form contained in the schedule to the
act 32-33 V. c. 29, i3 good, and it is not mecessary to
allege an intent to injure or defraud the prosecutor.

See. 32 of 32-33 V., c. 30 is directory, and a statement
made by a prisoner as provided for by that act may be
used in evidence against hixn although the justice has not
complied with the provisions of that section, if it appeared
that the prisoner was not induced to make the statement
by any promise or threat.—The Queen v. Soucie, 1 P. &
B.(N.B)#611,

SEITING FIRE TO ANY RAILWAY STATION, ETC.

5. Rvery one who unlawfully and maliciously sets fire to any
gtation, engine-house, warghouse or other building, belonging or
appertaining to any railway, port, dock or harbor, or to any canal ur
other navigable water, is gnilty of felony, and liable to imprizoninent

E o life—32-337., 0. 22, 5, 4. 24-25V.. . 97, 8. 4, Jmp-

The words “ or other mavigable water” replace the .

& words ‘‘or other navigation.” in the Tmperial Ach

. See remarks under secs, 2 and 3, ante.
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Indictment — Berkshire (to wit), The Jurors for our
‘Lady the Queen upon their cath present, that on the first
day of May, in the year of our Lord 1852, at the parish of
Goring, in the county of Berks, A. B. feloniously, unlaw-
fully, and maliciously did set fire to a certain station
(amy station, engine-house, wurechouse, or other building)
the property of the Great Western Rallway Company, there
situate, then and there, belonging (belonging or apper-
taining) to a certain railway there, called “The Greaf
Western Railway.”

SETTING FIRE TO THE QUEEN'S DOCE-TARDS, SHIPS, ETC,

6. Every one who unlawfnlly and maliciously sets on fire or
burns, or otherwise destroys or caunges to be set on fire or burat, or
otherwise destroyed, any of Her Majesty's ehips or vessels of war,
whether afloat or building, or begun to be built in any of der
Majeety’s dock-yards, or building or repairing by contract in any
private yard, for the use of Her Majesty’s or any of Her Majesty's
arsenals, magazioes, dock-yards, vope-yards, vietualling offices, or
any of the buildings erected therein or belonging thereto, orany timber
or material there placed for building, repairiog or fitling out of rhipy
or vessels, or any of Her Majeaty’s military, naval or victualling
stores or other ammunition of war, or any place or places where any
such military, naval, or victualling stores, or other ammunition of war,
are kept, placed or deposited, i guilty of felony, and liable to impris-
enment for life.—32-33 7., ¢. 22, 5.5.

This clause is taken from 12 Geo. 3, ¢. 24, 8. 1, Imp. See
ante, remarks and form of indictinent under secs. 2 and 3.

SETTING FiRE TO ANY PUBLIC BUILDIXG.

7. Every one who unlawfully and maliciously sets fire to any
building, other than such aa are in this Act before meationed, belony-
ing to Her Majesty or to any county, riding, division, city, town,
village, pavish or place, or belonging to any university or college, or
hall of ai:¥ university, or to any corporation, or to any unincorporated
body or society of persons, associated together for any lawful purpose,
or devoied or dedicated to public use or ornament, or erected or main-
tained by public subscription or contribution, is guilty of felony, sl
liable to imprisonment for life.—32-33 ¥, & 22, 5. 6. 2+25 V., ¢ 97,
8. 5, Imp.
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Greaves says:  This clause is new, and an extremely greab
amendment of the law, Before this act passed, there was
no statute applicable to the burning of any public huild-
ing, however important, unless it could be held to fall
within the term ‘“house.” It would be easy to point oub
such buildings, the burning of which would have been
Tooked vpon as a national calamity. This section therefore
has been introduced to protect all such buildings, as well
as all the others specified in it.”

See remarks under sees. 2 and 3, anfe.

SETTING FIRE TO ANY OTHER BUILDING,

8. Exery one who unlawfully and- maliciouely sets fire to any
building, cther than such aa are in this Act before mentioned, is
guilty of felony, and liable to fourteen years’ imprisonment.—32-33

Ve 2,5 1. 24-25F,c 97,2 6, Imp-

Greaves says: “This elause is new. It will include
every building not falling within any of the previous sec-
tions of the act. It will include ornamental buildings in
parks and pleasure grounds, hot houses, pineries, and all
those buildings which not being within the curtilage of a
dwelling-house, and not falling within any term previously
mentioned, were unprotected before this act passed. The
term * building” is no doubt very indefinite ......... but i
was thought much better to adopt this term, and leave it
to be interpreted as each case might arise, than to altempt
to define it, a3 any such attempt would probably have
failed in producing any expression more certain than the
term ¢ building’ itself.”

In R.v. Edgell, 11 Cox 132, it was doubted whether an

_unfinished structure intended to be used as a house was a

building within this section. The point was not deter-
mined,
Butin B. v. Manning, 12 Cox, 106, upon a case reserved,
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it was held that an unfinished dwelling-house of which the
external and internal walla were built, and the roof cuvered
in, and a considerable part of the flooring laid, and the walls

. and ceilings prepared for plastering, is a building, withiu
this section. In this case, Lush, J., left it to the jury
whether as a question of fact the erection was a building,
and the Court of Crown cases reserved seemed to be of
opinicn that this had becn correctly done. See remarks
under secs. 2 and 3, anfe. See R. v. Labadie, 32 U, (|
Q. B. 429; R, v. Greenwood, 23 U. C. Q. B. 250,

Defendant was charged with having set fire to a building,
the property of one J. H., “ with intent to defraud.” The case
opened by the crown was that the prisoner intended to
defraud several insurance companies, but the legal proof of
the polices was wanting, and an amendment was allowed by
striking out the words “with intent to defraud.” The
evidence showed that several persons were interested as
mortgagees of the building, a large hotel, and J. II, as
owner of the equity of redemption. It was left to the
jury to say whether the prisoner intended to injure any
of those interested. They found a verdict of guilty,

Held, that the amendment was authorised and proper,
and the conviction was warranted by the evidence.

The indictment in such a case is sufficient without alleg-
ing any intent, there being no such averment in the
statutory form ; but an intent toinjure or defraud must be
shown on the trial, — R. v, Cronin, 36 U, C. Q. B, 342,

SETTING FIRE TO GOODS IN ANY BUILDING.

0. Every one who unlawfully svd malicionsly eets fire to any
matter or thing, being in, against or under any building, under such
circumstances that, if the building were thereby set fire to, the offence
would amount to felony, ia guilty of felony, and liable to fuurteen
yeurs’ iu_lpriﬂonmeut.—32-33 Ve 22,88 2425 Fy0. 97, 8. 7, Jip,
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Greaves says: The terms “under such circumstances
that if the building were thereby set fire to the offence
would amonnt to felony ” were advisably substituted in-
stead of the terms used (before) in conscquence of the
case of R v. Lyons, 1 Bell, C. C. 38. Some of the enact-
ments as to setting fire to buildings, ships, ete., make an
intent to injure or defraud necessary, but others do not,
and the terms in question were adopted in order to include
both categories ; so that if goods are set fire to in a build-
ing where an intent to injure or defraud is necessary to
constitute the offence of the setting fire to such building
(as in the cases included in sect. 3),the case will fall within
this clause; as well as where no intent is necessary to
constitute the offence of setting fire to the building in which
the goods are set fire to (as in the cases included in secs.
4,567, Inan indictment under this clause, where no
intent i necessary to constitute the offence of setting fire
to the building in which the goods are set fire to, it will be
sufficient to allege the setting fire to the goods in that
building ; but where an intent to injure or defraud is neces-
saTy to constitute the offence of setting fire to the build-
ing it would seem necessary to allege in addition an intent
to injure or defraud as the case may be; and the evidence
in the former case will suffice, if it prove the setting fire to
the goods inthe building, but in the latter case, it must
also be sufficient to satisfy the jury that the prisoner had
the intent alleged in the indictment.

Indictment.— ve...un.. feloniously, unlawfully and mali-
cinusly did set fire to & certain heap of straw in a certain
building of J. N, sitnate at .o.eveese in the district of...ivess
against the form ......... 3 Burn, 799, According to
Greaves, if the heap of straw was in a house (as under
sect. 3), the intent to injure or defraud should be added.
But sec R. v. Heseltine, 12 Cox, 404, post.
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Where the prisoners were indicted for setting fire to
letters in a post-office, divers persons being in the house,
it was held that there was no evidence of any intent, but it
wag what is vulgarly called a lark, and even if the house
had been burned, they would not have been guilty.—It.
v. Batstone, 10 Cox, 20,

A person mauliciously sets fire to goods in a house with
intent to injure the owner of the goods, but he had no mali-
cious intention to burn the house, or to injure the owner
of it. Tle house did not take fire, but would have done so
if the fire had not been extinguished : Held, that if the
house had thereby caught fire, the setting fire to it would
not have been within this section, as, under the ¢ircum-
stanees, it would not have amounted to felony.—R. v. Child
12 Cox, 64 ; R.v. Nettrass, 15 Cox, T3; R. v. Harris, 15
Cox, 75,

It is not necessary in a count in ar indietment laid
under this section to allege an intent to defraud, and it is
sufficient to follow the words of the section without suh-
stantively setting out the particular circumstances relied on
as constituting the offence, Evidence of experiments made
subsequently to the fire is admissible in order to show the
way in which the building was set fire to.—R. v. Heseltine,
12 Cox, 404,

As to verdict for an attempt to commit the offence
charged in certain cases, same as under scct. 2, ante,

See remarks under sects. 2 and 3, ante.

ATTEMPTING TO BET FIRE TO BUI:LDINGS.

~ 10. Every one who, unlawfully and maliciously, by any overtact,
attempisto ect fire lo any building, or any matter or thing in the next
preceding gection inentioned, under such circumstances that if the
same were thereby set fire {o the offender would be guilty of felony,
is guilty of felony, and liable to fourteen yeara’ itnprisonment.~—32-33
Ve 22,512 24-25 Foye 9T, 0. 8, Imp,
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Indictment,— .vev..... feloniously, unlawfully and mali~
ciously did attempt, by then (state the overt act) felo-
niously, unlawfully and maliciously to set fire to a certain
dwelling-house (building) of J. N. situate at the parish of
vererenes iD the cveeer.. With intent thereby then to injure
the said J. N. against the form ......... —Archbold.

The words *any building” are not to be read as con-
nected with the words * in the next preceding section men-
tioned.”— Arehbold, 518,

Lighting & match by the side of a stack with intent to
set fire to it is an attempt to set fire to it, because it is an
act immediately and directly tending to the execution of
the crime.—R. v. Taylor, 1 F.& F. 511. On an indict-
ment against two prisoners for attempting to set fire, one
prisoner had not assisted in the attempt, but had coun-
selled and encouraged the other; both were convieted,—
R. v. Clayton, 1 C. & K. 128, '

See R. v. Goodman, 22 U. C. C. P, 338,

SETTING FIRE BY NEGLIGENCE TO ANY FOREST, TREE, ETC.

11. Every one who, by such negligence as shows him to be reck-
Jess or wantonly regardless of consequences, or in violation of & muni-
cipal law of the locality, sets fire to any forest, tree, manunfactured
Tumber, square timber, logs or ffoats, boom, dam or slide on the Crown
domain, or land leased or lawfully held for the purpose of cutting
timber, or on private property, on any creek or river, or rollway,
beach or wharf, so that the same is injured or destroyed, is guilty ofa
misdemneanor, and lizble to two years’ imprisonment :

2, Tt, in the opinion of the magistrate investigating any charge
under this section, the consequences have not been sericug, he may,
ju his discretion, dispose of the matter summarily, without sending
the offender for trial, by imposing a fine not exceeding fifty dollars,or

" in defanlt of payinent, by the committal of the offender to prison for
‘any term: not exceeding six months, with or without hard labor.—32-

33 V., ¢. 22, ss. % and 10.

12, Every one who, unlawfully and maliciously, sets fire to any
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forest, iree, mannfactured lumber, square timnber, loga or foats, Lo,
dam or slide, on the Crown domain, or on land leased or lawfuiiy
held for the purpose of cutling timber, or on private properiy, or =
any creek, river, rollwny, beach or wharf, so that the same is injnred
or destroyed, is guilly of felony, and liable to fourteen years' hopris-
onment.—32-33 ¥, . 22, 5. 11,

See sect, 183 of the Procedure Act, as to a verdict fur
an abtempt in certain cases.

These two clauses are not in the English statute. DBoth
apply to forest, tree, lumber, ete.; but under the first, the
act must have been dons carelessly, or i contruvention to
a municipal law, whilst under the sccond, it must have
been done unlawfully and maliciously.

Indictment under sect. 12 quashed, for want of the
words ““ so as to injure or to destroy.” R.v. Berthe, 16 C.
L. J.251. Such an indictment bad, even after verdict.—
R.v. Bleaw, 7T R. L. 571,

INJURIES BY EXPLOSIVE SUBSTANCES,

1:3, Every one who, unlawfully and maliciously, by the explosion
of gunpowder or other explodive suhstance, destroys, thruws duwn or
damages the whole or any part of any dwelling-houar, any person
being therein, or of any building, whereby the life of any person is
endangered, is guiliy of felony, and liable to imprisonment for life.—
32-337.,¢22,5 13, 24257,,¢ 99,29, Imp.

14, Every one who unlawfully ant maliciously places or throws
1o, into, upen, under, against or near any building, any gunpowder or
other explosive snbstange, with intent to destroy or damage any
building, or any engine, machinery, working tools, fixtures, gomis or
chattels, whether or not aay explosion takes place, and whether or
not any damage is cauged, is guilty of felony, and liable to fourteen
years' imprisonment.—32-33F., ¢. 22, ¢. 14, 24-25F,, 6. 97, 5. 10, Tmnp.

Indictment for destroying by explosion part of a
dwelling-house, some person being therein.— ......... felo-
nionsly, unlawfully, and maliciously did, by the explosion
of a certain explosive substance, that isto say,gunpowder,
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destroy a certain part of the dwelling-house of J. N,
GIUALE nsennn. One A, N. then being in the said dwelling-
house, against the form ... oo (Add counts for throwing
down und damaging part of the dwelling-house.) See
R, v. McGrath, 14 Cox, 508,

Prove that the defendant by himself or with others
destroyed or was present aiding and abetting in the des-
truction of some part of the dwelling-house in question, by
the explosion of gunpowder or other explosive substance
mentioned in the indictment, It is apprehended that a
destruction of some part of the frechold must be shown.—
R.v. Howell, 9 C. & P. 437, It bas been held that firing
a gun loaded with powder through the keyhole of the door

‘of & house, in which were several persous, and by which

the lock of the door was blown to pieces, is not within thig
gection, —R. v. Brown, 3 F. & F. 821, But Greaves isof
opinion that this case would bear reconsideration.—2 Russ.
1045 mote. Prove that it was the dwelling-house of J. N,
and situate as described in the indictment, FProve that
the act was done maliciously, that is, wilfully and not by
aceident. Prove also that N, was in the house at the
time. No intent nced be laid or proved.—dArchbold. In
R.v. Sheppard, 11 Coz, 302, it was held that, in order to
support an indictment under this section, it is not enough
to show simply that gunpowder or other explosive sub-
stance was thrown against the house, but it must also be
shown that the substance was in a condition to explode
at the time it was thrown, although no actual explosion
did result.

Indictment for blowing up a house, whereby life was
endangered..— ......... feloniously, unlawfully and mali-
ciously did, by the explosion of a certain explosive sub-
stance, that isto say, gunpowder, destroy the dwelling-
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house of J. N, situate ......... whereby the life of one A,
N. was then endangered, against the form ........ (Al
a count for damaging the house with a like consequrnce.)
Archbold.

Same proof as under last preceding indictment, and that
the life of A. N. was endangered by the defendant’s act.

Indictment for throwing gunpowder into « house with
imlend, efe.— .....- feloniously, unlawtully and mali-
ciously did throw into the dwelling-house of J, N., situnte
seerrenrs @ large quantity, to wit, two pounds of a certain
explosive substance, that is to say, gunpowder, with intent
thereby then to destroy the said dwelling-house, ugninst
the FOITL +.eeeeero( Add counts varying the statement of the
act, and also stating the intent to be to damage the house.)
—_Archbold. See R. v. Sheppard, 11 Coz, 303, anie.
Prove as under sect. 13, and prove circumstances from
which the jury may infer the intent as laid.

Tocal description necessary in the indictment.— I8, v.
Woodward, 1 Moo. C. C. 323.

INJUR{ES TO BUILDINGS BY TENANTS.

15, Every one who, being posseased of any dwelling-house or other
building, or part of any dwelling-house or other Luilding, held for
any ierm of years ot other leas term, or at will, or held over after the
termination of any tenancy, unlawfully and malicicnsly putls down
or demolishes, or unlawfully and maliciously begins to pull down or
demoalish the same or any part thereof, or unlawfully and maliciously
pulls down or severs from the freehold any fixtare fixed in or to such
dwelling-house or building, or part of auch dwelling-house or build-
ing, ia guilty of a misdemeancr.—32-33 V., ¢.23,8 17, 2425V, 0.
97, 5. 13, Imp.

Tndictment.— «.oovesos thab on ..o J. 8. Was possessed
of & certain dwelling-house, situate ......... then held by

him the said J. S. for a term of years then unexpired;
and that the said J. S. being so possessed as aforesaid, on
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the day and year aforesaid did unlawfully and malicious}y
il down and demolish the said dwelling-house (or begen
to pull down or demolish the said dwelling-house or any
part theveof) against the form eveveres — Archbold. .
Greaves says : * This clause is a very important im-
provement in the law of England, s tenants.have’ very
frequently, especially when ander notice to quit, wilfully
injured houses and buildings to a great extent. " Mr._ Cox
says + « Malice is of the essence of this offence. Itis T}ot
enough that it be unlawfully done, there must be a desigh
to injure the ownen » This is eclearly wrong by the
express terms of gect. 58, post, (60 of our statute). BMr.
Welsby perfectly correctly says © prove that the act was
done maliciously, that is wilfully and without any claim
or pretence of right to do it No punishment for th'e
offence created by this soution was inserted, because it
was thought that the common Jaw punishment of ﬁ?e or
imprisonment, Or both, was the proper punishment., ” By
the coramon law, when a fipe is imposed, the offender may
be imprisoned till the fine is paid. '
Thus section only applies to any dwelling-house or build-
ingbut sect. 4, ante, provides for cases of setting _ﬁre to
any of the things therein mentioned, whether 1o the
offender’s possession OF not, and sect. 61, post, extends the
provisions of the act generally to all oifetlders, whether
in the possession of the property or mnot, if there be an
intent to injure ot defraud.—3 Burn. 775

INJURIES TO NMANUFACTURES, MACHINERY, ETC.

1G. Bvery one who unlawfully and malicicusty cuts, breaks or
" destroye, or damagee, with intent to destroy orte render llseleas, any
goods or article of eilk, woallen, linen, oolto:!,halr, :mohalr or alpacs,
or of any one or more of those materialy mized with ea(_:h othef, or
.mix\ed with any other material, or any framework-knitted -piece,
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stocking, hose or lace, being in the loom or frame, or on any machine
or enging, ot On the rack op tenters, or in any etaye, proceas or pro-
gress of munufacture, or unlawfully and malicigusly cuts, brealis or
destroys or damages with intent to destroy or render useless, any
warp or shute of silk, woollen, linen, eotion, hair, mohair or alpuca, ot
of uny oneor more of those materials mixed with each other, or mixoi
with anv other inaterial, or unlawfilly and maliciousiy cuts, brealisor
destrovs or damages with intent todestroy or render useless, any loom.
frame, machine, engine, rack, tackle, tool or implement, whether fixed
or movable, prepared for or employed in canding, spinnicg, throwing,
weaving, fulting, shearing or otherwise manufacturing or preparing
any such goods or articles, or by force enters into any housc, shop,
building or place, with intent to commit any of the oifences in this
section mentioned, is guilty of felony, and liable to imprisonment fur
life.—32-33 ¥, 2. 22, 5. 18. 2426 F.,¢. 97, 2. 14, Imp,

17. Every one who unlawfully and maliciously cuts, breaks or
destroys, or damages with intent to destroy or render useless, any
machine or engine, whether fized ot inovable, used or intended to be
nsed for sowing, reaping, mowing, thrashing, ploughing or draining, or
for performing any other agricultural operation, or any machine or
engine, or any tool or implement whether fixed or mavable, prepared
for or employed in any manufacture whatsoever except the manu-
facture of silk, woollen, linen, cotton, hair, mohair or alpaca gixlz, or
goods of any one or more of those materials mixed with each other,
or mixed with any other material, or any framework-lnitted picce,
stocking, hose or lace, is guilty of felony, and liable to seven years’
imprisonment.—32.31 ¥, ¢. 22, 8. 19, 24-25 V., c. 97, 8. 13, Tmp.

As to verdict for an attempt to commit the offence
charged upon an indictment for the offence itself, in cer-
tain cases, see sect. 183 Procedure Act, It isnot nccessary
to prove malice agninst owner; post, sect. 60. To prove
that the act was done maliciously, it is sufficient to prove
that it was done wilfully,

Taking away part of a frame and thereby rendering it
useless, B. v. Tacey, R. & R. 452, and screwing up parts of
an engine, and reversing the plug of the pump, therchy
rendering it useless and liable to burst, B, v. Fisher, 10 Cou,
146, are damaging within the act, although no actual per-
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manent injury be done.—If a thrashing machine be taken
to pieces and separated by the owner, the destruction of
any part of it is within the statute.—R, v, Hackerell, £ C.
& P. 448, So is the destruction of & water-wheel, by
which a thrashing machine is worked. —R. v. Fidler, 4 €.
& P. 419.—So though the side boards of the machine be
wanting, without which it will act, but not perfectly, it is
within the statute, But if the machine be taken to pieces,
and in part destroyed by the owner from fear, the remaining
parts do not constitute a machine within the statute.—ZE.
v. West, 2 Russ. 1087, It is not necessary that any part
‘of the machine should be broken; a dislocation or disar-
rangement is sufficient.—R. v. Foster, 6 Coz, 25, A table
with a hole in it for water, used in the manufacture of
L bricks, was held not to be a machine ¢ prepared for or
¥~ employed in any manufacturo” within the repealed
i “statute ; but it would no doubt now be held te be within
 ‘the words tool or implement contained in the present
- saction,—3 Burn, 776,

Indictment for cuiling goods in the loomi—........,

twenty-five yards of woollen cloth of the goods and chat-
b tels of J. N. in a certain Ioom then being, feloniously,
E unlawfully and maliciously did eut and destroy, against
E the form .........
ki Indictment for breaking warp of alk......... 8 certain
B warp of silk, of the goods and chattels of J. N., feloniously,
b maliciously and unlawfully did cut and destroy, against
E the fornt .........
B Indictment for entering by force into a house with
I intent to cut or destroy woollen goods......... inte & cer-
F £ain house of J. N. situate ......... feloniously aud by force
K did enter, with intent certain woollen goods of the said J.
;__’-N. in a certain loom then and there being, felouiously,
NN
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unlawfully and maliciously to cut and destroy, against the
form .ooueeus

Indictment for destroying a thrasking MAChINE vevvnrn-s
o eertain thrashing machine, the property of J. N., feloni-
ously, unlawfully and maliciously did cut, break and des-
troy, against the form ......... — Archbold,

INJURY TO CORN, TREES AND VEGETABLE FRODUCTIONS.

18. Every one who unlawfully and malictonsly sets fire to any
crop of hay, grass, corn, grain or pulse, or ofany enltivated vegetable
produce, whether standing or cut down, or to any part of auy wowl,
coppige or plantation of trees, or to any heath, gorse furze or fern
wheresoever the same is growing, is gailty of felony, and liable to
fourteen years’ imprisonment.—32-33 F,, c. 22,5 20, 2423 V., ¢
97, 5. 16, fmp.

19, Every one who unlawfully &nd maliciously sets fire to any
gtack of corn, grain, pulse, tares, hay, siraw, haulm or stubble, or of
any cultivated vegrtable produce, or of furze, gorse, heath, fern, turf,
peat, conls, charceal, wood or bark, or to any stere or pile of wol or
bark, is guilty of felony, s Jiable to imprisonment for life.—32-32

V22,52 241 ¥.,e 97,817 Imp.

20, Every one who unlawfully and maliciously, by any overt act,
attempts 1o set fire to any matler of thing mentioned in vither ol the
two sections next preceding, under such eircumstances that if the
game were thereby set fire to, the offender would be, under either of
such sections, guilty of felony, is guilty of felony, and liable to seven
years’ imprironment.—32-33 Ve 22,8 22 2425 7, e 97, & 14,
Imgp,

Indictment for setting fire to a stack of wheat .........
feloniously, unlawfully and maliciously did set fire toa
certain stack of wheat, of J. N, aginst the form .........

Where the word wnlawfully was omitted, the judges
held the indictment to be bad.—R. v. Turner, 1 Moo, (.
¢ 239. Nointent need be stated. R. v. Newill, L Moo,
C. 0.458 ; R. v. Woodward 1 Moo, C, €. 323,

Prove that the defendant wilfully set fire to the stack of

AMALICIOUS INJURIES TO PROPERTY, 579

wheat, g3 stated in the indictment, and prove the owner-
ship of the property. ~An indictrment for setting fire to a
stack of beans, B. v. Woodward, 1 Moo. C. ¢. 323; or
barley, R, v. Swaikins, 4 ¢ & P. 548, is good ; for the
court will take notice that beans are pulse, and barley,
corn. A stack composed of the flax-plant with the seed
or grain in it, the jury finding that the flax-seed 1s a
grain, was held to be a stack of grain.—R. v. Spencer,
Dears. & B. 131. The prisoner was indicted for setting
fire to a stack of wood, and it appeared that the wood set
fire to consisted of a score of faggots heaped on each other
in a temporary loft over the gateway. Held, this not to bea
stack of wood—R. v. Aris, 6 C, & P. 348. Where the defen-
‘dant set fire to a sumner-housein a wood, and the fire was
thence communicated to the wood, he was held to be
properly convicted on an indictment charging him with
setting fire to the wood.—R. v. Price, 9 C. & P.729. An
indictment for sctting fire to a cock of hay cannot be
gustained under a statute making 1t an offence to set fire
to & stack of hay.—R. v. MeKeever, 5 I, R OL 86 A
‘quantity of straw, packed on a lory, in course of trans-
mission to market, and left for the night in the yard of an
k. inn, is not a stack of straw within 24-25 Vict., e. 97, 5. 17,
E . Tmp. (19 of our statute) and the setting fire thereto wilfully
£ and maliciously is not felony.—£. v. Satchwell, 12 Coz,
449,
Sec. 19 does not apply to manufactured lumber,— R, v
Berthe, 16 ©, L. J. 251.

DESTROYIRG HOP-BINDS, ETC.

. 21, Every one who unlawfully and maliciously cuts or otherwise

. destroys any hopbinds growing on poles in any plantation of bops. or
any grape vines growing in any vineyard, is guilty of felony, and lirble
{0 fourteen years’ imprisonment.—32-33 ¥ c. 22,523, 2423V,
97, ¢. 19, Imp-
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The words in 4falics are not in the English Act.

As to verdict for an attempt to commit the felony chargeid
upon an indictment under this section, see sect. 183 ol the:
T'rocedure Act.

Indictment.—......... one thousand hop-binds, the pro-
perty of J. N., then growing on poles in a certain plantation

of hops of the said J. N, situate ......... feloniously, nnlaw-
fully and maliciously did cut and destroy; against the
form ..... veee A rchbold.  See R, v. Woodward, 1 Moo,
C. C. 323.

Prove that the defendant eut or otherwise destroyed th
hop-binds, or some part of them, as alleged : that they werc
at the time growing in a plantation of hops, situate as
described, belonging to J. N.  Prove also that the act was
done malicicusly, that is to say, wilfully, and without the
belief of a supposed right.—drchbold.

DESTROYING TREES, ETC

23, Every one who unlawfully and maliciously cuts, break-,
batks, roots up or otherwise destroys or damages the whole or uny
part of any tece, sapli  or shrub, or any underwood growing in any
pack, pleasure ground, garden, orchard or avenue, or in any gronnd
adjoining or belonging to any dwelling-house, if the amount of the
injury done excetds the sum of five dollars, is guilty of flony, and
linble to three years’ imprisonment.—32-33 T.,e 22,5 24. 24-25 17,
¢ 97, 5. 20, Imp.

23, Every one who nnlawfuily and maliciously cuts, breaks, barks,
Tools up or otherwise destroys or damages the whole or any part of
any iree, sapling or shrub, or any underwoon growing in any public
atreet or place or elsewhere than in any park, pleasure gronnd, gunien,
orchard or avenue, or in any ground adjoining or belonging to any
dwelling-house, if the amount of injury done exceeds the sum of
twenty dotlars, ie guilty of felony, and liable to three years” imprizon-
me n—32-33 V, ¢ 22, 5. 25, 24-25 V., c. 97, 5. 21, Imp.

Indictment under 8éct_. 22 .viieee. two el trees, the
property of J. N,; then growing in a certain park, of the
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b said J. N, situate in....... feloniously, unlawfully and
* maliciously did cut and damage, thereby then doing injury
to the sail J. N. to an amount exceeding the sum of five
dollars, t wit, the amount of ten dollars, against the
form .oi.een. (A count may be added for cutting with
intent to stedd the trees, under sect, 18 of the Lurceny
Aet. )—cLrchbold,

Indictment under sect. 23 ......... ten elm trees; the
property of J. N., then growing in a certain close of the
said J. N, sitvate +ueeeve.. feloniously, unlawfully and mali-
ciously did cut and damage, thereby then deing injuty to
the said J. N. to an amount exceding the sum of twenty
b dollars, to wit, the sum of twenty-five dollars, against the
¥ form ......... (Add a count, under sect. 18 of the Larceny
- det.) -

_ See sce. 183, Procedure Act, as to a verdict for an
" attempt to commit the offence charged upon an indictment
for the offence, in certain cases.

A vuriance in the number-of trees is not material. It
% must be proved, under sect, 23, that the tree was growing
§ in a park, and that the damage done exceeds five dollars.
Under sect. 23, the damage must exceed twenty dollars,
" and the trees growing elsewhere than in a park. The
. amount of injury done means the actual injury dene to
" the trees, by the defendant’s act; it is not sufficient to
bring the case within the statute, that, although the amount
f of such actual injury is less than twenty dollars, the
B amount of consequential damage would exceed twenty
dollars.— R. v. Whiteman, Dears. 353. An indictment
k- under these sections is defective, if it does not allege the
act to have been done unlawfully and maliciously, and
. it is not suflicient to state that it was done feloniously.—
‘R. v. Lewis, 2 Russ. 1067,
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Two indictments were preferred #gainst defendants for
feloniously destroying the fruit trees respectively of M. and
C. The offences charged were proved to have been com-
mitted on the same night, and the injury complained of
was donc in the same manner in both cases, Defendants
were put on trial on the charge of destroying the trees of
M, and evidence relative to the offence charged in the
other indictment was admitted as showing that the offences
bad been committed by the same persons.

Held, that such evidence was properly received.—The
Queen v. McDonald, 10 O, R. 553. '

DAMAGING TREES TO THE AMOUNT OF TWENTY-FIVE CENTS.

24, Bvety one who unlawfully and maliciously eute, breaks,
barks, roots np or otherwise destroys or damages the whole or any
part of any tree, sapling or shrub, or any underwood, wheresoever the
same is growing, the injury done being to the amount of twenty-five
cents at the least, shall, on summary conviction, be liable toa penally
not exceeding Ave dollara over aud above the amount of the injury
done, or o oue month’a imprisonment, with or without hanl labor ;

2, Every one who having been convicted of any such offence, either
against this or any other Act or law, afterwards commits any of the
offences in this section mentioned, shall, on summary conviction, be
liable to a penalty not exceeding twenty dollars over and sbove the

amsuntof the injury done, or to three months’ imprisonment with hard
iabor :

3. Every one who, having been twice convicted of any such offence,
afterwards commits any of the offences in this section mentioned, is
guilty, of a misdemesnor, and liable to imprisonment for any term
leza than two years.—32-33 V., ¢ 22, 5. 26, 24-25 V., e 97, 5 22,
Imp.

If the injury done does not amount to twenty-five cents,

the defendant may be punished under sect, 59, post.—Ji.
v. Dodson, 9 A, & E. TOL,

If & tree. is eut or damaged, that is sufficient ; it meed
not be totally destroyed.—Twylor’'s Case, R. & K. 373.
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Indictment after two previous convictions for cutling
or damaging trees to the value of twenty-five cents where-
soever grOWing.— ........ that J. 8., OD.eereeec ONE elm
tree, the property of J. N., then growing on a certain }anfl
of the said J. N., in the .....c... unlawfully awd mali-
ciously did cut and damage, thereby then doing ii.ljury to
the said J. N, to the amount of forty cents, agiinst the
form of the statute in such case made and provided. And

the jurors aforesaid, upon their oath aforesaid, do say, that

heretofore and before the committing of the offence herein-
before mentioned (stating the two previous convictions.)
Seo secs. 139 and 207 of the Procedure Act, as to indiet-
ments and precedure in indictable offences committed after

' previous convictions, and for which a greater punishment

may be inflicted on that sccount,

1{ in answer to a charge under this section, the defen-
dant sets up a bond fide claim of Tight, the justices of the
peace have no jurisdietion.—R. V. O’ Brien, 5 Q. L. R.161.

DESTROYING PLANTS, ETC., IN A GARDEX.

25, Every one who anlawfally and maliciously destroys, or dam-
ages with intent to destroy, any plant, root, fruit or vegetable produc-
ti:c'm, growing in any garden, orchard, nursery ground, h‘ou.se, hot.-h.ouse
green-house or conservatory, ghall, on summary conviction, be liable
to a penalty not exceeding twenty doliars over and abOer the smoun
of the injury done, or {0 tisree monthe’ imprisonment, with or W?ut
hard labor: |

2, Every onewho, having been convicted of any such ?{Fe,n::e’ either
against this or any other Act or law, alterwards commis any of the
O?I‘encea in this section mentioned, is guilty of felony, sind liable to
two years’ imprisonment.—32-33 V., e 22,821 24-267, 097, 5. 23,
Imp.

Sects. 139 and 207 of the Procedure Act provide for the
form of indictment and the procedure,in cases of offences

committed after a previous conviction, and for which, on
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that aceount, a greater i i
, @ greater punishment may be inflicted. —
v. Martin, 11 Cox, 343. e e
Indictment for destroying plants after « previows

conviotion, — {
07— vev... that J. 8., on ..... v... one dozen heads

of.oelery, the property of J. N., in a certain garden of the
sald. J N, situate ......... then growing, unlawfully -mdl
maliciously did destroy, against the form of the stabutllz in
such case made and provided. And the jurors afuresaid
upoen their_oat,h afyresaid, do say that heretofore and h;;m'ei
the committing of the offence hereinbefore mentioned
(st.ate the previous conviction.) And so, the jurors afore
said, upon their oath aforesaid, do say that the said (J Q-
on the day and year first aforesaid, one dozen hcad;; ::%
celery, Fhe property of J, N. in a certain garden of the said
J.N., 31t:u_a;1.te senensers then growing, feloniously, unlawfull

aad maliciously did destroy, against the form , ’

DESTROYING PLANTS, ETC., NOT IN A GARDEN

2¢. ©
— with:zgn(:nte :hc:unlawfully and malicionsly destroys, or dam
o destroy, any cultivated root ) : '
s . 4 ult or plant used for th
Lo foroznw:an ;;Jr beast, or for medicine, or for distilling, or for dyein ;
or fo r'mlt e course of any mannfacture, and growing in any lo g,
. n

o;pesu:)r ing oseil,n.ot ‘belng 8 garden, orehard or nursery grounil sha]l,
on e nmary cenviction, be Hable to s penalty not exceedin ﬁ:e lul,
3 w {1ve iol-

o over and abqve the amount of the injury dane, or to 0:1: montly’
- };rlsﬁnmeu}.. with or without hard lsbor, and in default of pay: l:1 Ftl

uch penalty and coats, if any; to impri o e
exceﬂﬁng naly and o Fi nprisonment for any term not

2. E i i
agai“tvill-iaone who, h]avuf been convicted of any such offence, either
8 or any other Act or law, afterward 1 :
. ! ! t s 8 cominits ¢ 2
ﬁgi?:e:;, J:Jhtu;a gection mentioned, ehall, on summary con:;;.“’id Lt:
ree months’ imprisonnent witl iy
22,523, 2425 V., ¢ 97, 5 24, Fmip ' bandl lsbor =352 e

See remarks under the last two preceding sections

INJURIES TO FENCES.

27. Every one who, uolawfully and maliciously cuis, bresks
] . ol
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throws down, or in anywise destroys any fence of any description
swhatsoever, or any wall, stile or gate, or an¥y part thereof, respec-
tively, shall, on summary conviction, be liable to a penalty not exceed-
ing five dollars, over and above the amount of the injury done

Leen convicted of any such offence, either
faw, afterwards commits any of the
1, shall, on snmmary couviction, be

t with hard Jabor.—32.33 17, ¢. 22,

2, Every one who, having
against Lhis or any other Act or
offences in this section mentione:
liable to thiree months’ imprisoniien
2 29, 24-25V,c. 97, 5. 23, Imp.

The act must have been done maliciously to be punish-
able under this clause.—R. v. Bradshaw, 38U, C Q. B,

564.
IXJURIES TO MINES,

28, Every one who unlawfully and maliciously sets fire to suy
mine of coal, cannel coal, anthracite or other mlneral fuel, or fo any
mine or well of oil or other combusiible substance, i8 guilty of felony
and liable to imprispument for life.—32-33 V., e 22,s.30. 24-28 Va
e 97,8 26, Imp.

29, Every one who olawfully and maliciously, by any overl act
attenpts to set fire to &DY mine, or lo any auch oll twell, under such
circumetances that if the same were thereby set fire to, ihe offender
would be guilty of felony, i8 guilty of felony, and liable to fourteen
vears' impriaonment.,——32-33 V., e 22, 8. 3L 24-25 ¥, ¢ 97, 2. 2T,

Imp. .
The words in #alics are pot in the Tmperial Act.

Tt is equnlly an offence within this section to set fire to
¢ possession of the party himself, provided i

a mine i1
is proved , > done with intent to injme or defraud any
other persc  The mine may be laid as the property of
the person wession of or working it, though only as
agent.—1t 2, 2 Moo, C. C. 293

Indictma s foloniously, unlawfully and mali-

ciously did { . fire to a certain mine of coal of J. N.,situate

8b veeer. .o, against the form ccoeeees
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DROWNING MINES, ETC.

30. Every one who unlawfully and maliciously causcs any water,
earth, rubbish or other substance to be conveyed or to runor fall into
any mine, or info eny oil well, or into any subterrancous passage com-
munieating therewith, with intent Lhereby to destroy or damage such
mine or well, or to hinder or delay the working thereof, or who, with
the like intent, unlawfully and maliciously pualls down, fills up or
chatrueta or damages with intent to destroy, obstruct or render useless,
any airway, waterway, drain, pit, level, or shaft of or belonging toany
mine or well, i3 guilty of felony, and liable to seven years' imprison-
ment : :

2. This section shall not extend to any damage committed under-
ground by any owner of any aljoining mine or well in working the
game, or Ly any person duly employed in such working.—32-33 V., e.
22,8 32. 2425V, e 97, 5 28, Imp.

The words in #alics are additions to the English statute,
and intended, no doubt, as in the last two preceding sec-
tions, to protect petroleum wells,

See the remarks under these two sections.

Indictwment for drowning a mine.—......... feloniously,
unlawfully and malicionsly did cause a quantity of water
te be conveyed into a certain mine of J. N, situate .........
with intent thereby then feloniously to destroy the said
mine, against the form of the statute .........

Acty causing the damages mentioned in this section
done in the bond fide exercise of a supposed right and

without a wicked mind are not indictable.— . v. Matthews,
14 Cozx, 5.

DESTROYING OR DAMAGING ENGINES, ETC.,, USED IX MINES.,

31. Every one who unlawfully, and maliciously pulls down or
destroys or damages with intent to destroy or render useless any sicam
engine or other engine for ginking, draining, ventilating or working,
or for in anywise aseisting in einking, draining, ventilating or work-
ing any mine or oil well or any appliance or apparatua in connection
with any such steam or olther engine, or any staith, building or erec-
tion used in conducting the business of any mine or oil well, or any
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bridge, waggon-way or lrack for con veying mine.ra}s or 0}1 from dany
mine or well, whether such engine, staith, bmhi.mg, erectlon,.brllge,_
waggon-way or track is completed or inan .unﬁmshud state, or unlaw

fully and maliciously stops, obstruets or ])mdcr.s the working of any
snch steam or other engine, or of any such appliances or apparatus a.sl
aforesaid, with intent thereby to destroy or damage any mine or] oil
well, or to hinder, obstruct or delay the working thercof, or unlaw-
fully and maliciously, wholly or partially, cuts through, severs,
breaks or unfastens, or damages with intent to destroy.’ or render use-
less any rope, chain or tackle, of whatscever materls:l tl?e (sianl)e is
made, used in any mine or oil well, o in or upon any m.clme P a!:el,'
railway or other way or other work whatsoever, in anywise :DBIOngl‘I:;.i
or appertainiag Lo or connected with or efnployed in any mmed(]J.r o
well, or the working or business thereof, is guilty of fel::my, m;f ia -
to seven years' imprisonment,—32-33 V. e 22,883 2420V, ed,

2. 29, Imp.

See sect. 183 of the Procedure Act a8 to a verdict for
an attempt to commit the offence charged in certain cases.

Prove thet the defendant pulled down or destroyed the
engine, as alleged. A scaffold erected at some disliance
above the bottom of a mine, for the purpose of working a
vein of coal on a level with the scaffold was helden t(f be
an erection used in conducting the business of thfa nine,
within the meaning of the. statute.—R. v. Whittm:ghmrfa,
9 (. & P. 234.—Wrongfully setting a steam-engine In
motion, without its proper machinery at.t,a.che?d t.(? 11“:, and
thereby damaging it and rendering it. useless, 15_W1thm the
coction.—R. v, Norris, 9 C. & P. 241, Damaging & drum
moved by a steam-engine, but of which it form's no part,
is not damaging & steam-engine.—R. ¥. Whittingham.
suprd. A trunk of wood used to convey wat.er to wa.s:h
the earth from the ore was held to be an erection used in
conducting the business of 2 mine within the meaning of
the statute.—Barwell v. Wintersioke, 14 Q. B, 704

Indictment.— ...nesse. @ certain steam-engine, the pro-
perty of J. N. for the draining and working of a certain
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mine of the said J. N,, situate ......... feloniously, unlaw-
fully and maliciously did pull down and destroy, against
the form.........

Acts causing the damages covered by this section mush
be done maliciously, and not in the bond fide excreise of 2
supposed right, to be punishible under its terms,— 1. ¥-
Matthews, 14 Cox, 5.

INJURIES TO SEA AND RIVER BANKS, AND TO WORKS ON
RIVERS, CANALS, ETC.

82, Every one who upnlawfully and maliciously breaks Jown or
cuts down, or otherwize damages or deslroys any sea hank, sea walls
dyke or aboiteau, or the bank, dam or wall of or belonging to any
Tiver, canal, drnin, reservoir, pool or marsh, whereby any land or
building is, or iain danger of being overflowed or damaged, ~or unlaw-
fully and maliciously throws, breaks or cutadown, levels, unidermines
ot otherwise destroys any quay, wharf, jetty, lock, alnice, loodgate,
weir, tunnel, towing-path, drain, water-course or other work belunging
to any port, harhor, dock or reservoir, or on or belonging to any uavi-
gable water or eanal, or any dam or structure erected te create
or atilize any hydraulic power, or any embankment for the support
thereof, is guilty of felony, and liable to imprizonment for life.—~
32.33 V., ¢. 22, 5. 34, 2426 V., ¢. 87, 3. 30, Imp.

33, Every one who unlawfully and maliciously euts off, draws vp
or removes any piles, stone or other materiala, fixed in the ground
and vsed for securing any sea bank or sea wall, or the bank, dam or
wall of any river, eanal, drain, agueduct, marsh, reservoir, pool, port,
harbor, dock, quay, wharf, jetty or lock,—or unlawfully and walici-
ously opens or draws up nny floodgate or sluice. or does any other in.
Jjury or mischief to any navigable river or canal, with intent and so a8
thereby to obstruct or prevent the carrying on, completing vr main-
taining the navigation thereof, is guilty of felony, and liable to seven
years’ hnprisosment.—-32-33 ¥, . 23, 8. 35, 2423 ¥., . 47, 5. 31,
Imp.

Indictment under sect, 32— ........ a certain part of the
bank of a certain river called the river ......... situale......
feloniously, unlawfully and maliciously did cut down and
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break down, by means whereof certain lauds were then
overflowed and damaged (or awere ti danger o)
AGAINEL eenians

Indichment under sect. 33—...ees. @ coTtUN pils, then
fixed in the ground, and then nsed for scenring the bank
of o certain river called the TIVET covweeee. situate .c.ooanen
feloniously, unlawfully and maliciously did cut off; against

the form Loeeeess
See It. v. Woodward 1 Moo. o CL323.

INJURIES TO FISH PONDS,

34, Every one who unlawfully and malicionsly cuts thr(?ugh,
breaks down or otherwise destroya the dam, floodgate or ::-Imce‘ of
any fish-pond, or of any water which i? pri.\rate property, or in which
there ia any private right of fshery, with intent thereby fo take or
destroy any of the fish in auch pond or water, or 60 &3 thereby tocanse
the loss or destruction of any of the fish,—or un‘lmvfull ¥ and malici-
pusly puls Bny lime o7 other noxious material in any such pend or
water, with intent thereby to destroy any of the fish that are.tlfcn or
that may thereafler be put therein,—or unlawfully and maliclonsly
s breaks down or otherwise destroys the dam or tloodgate

cuta througl, i : '
reservoir or pool, 18 gnilty of a misdemeanor, and

of any mitl-pond,
liable to seven years’ imprisonment.—32-33 V., e 22,836 2425 7,

¢ 97, 5. 32, Imp.

Indictment for breaking down the dam of a fish-pond—
seseenrss the dam of a certain fish-pond of one J. N., situate
roisrer.. unlawfully and maliciously did break down and
destroy with intent thereby then to take and destroy the
fish in the said pond then being, against the form......eee.s

Tndictment for pufting lime into a fish-pond.—.oiie
unlawfnily and maliciously did put a large quantity, to
wit, ten bushels of hime, into a certain fish-pond of one J.
N., situate «...r.e.. With intent thercby then to destroy the
fish in the said pond then being, against the form.. ..coeen

Indictment for breaking down & mall dgm—reeerans
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the dam of a certain mill-pond of J, N., situate ...c.....
unlawfully and maliciously did break down and destroy,
agrainst the ...

Maliciously in all cases under this act means a wrong-
ful act done intentionally without just cause or excuse. R,
v. Matthews 14 Coz, 5 ; 2 Russ. 1073, note by Greaves.
— See Procedure Act sec. 183, as to a verdict for an attempt
to commit the misdemeancr charged in certain cases, upon
an indictment for the misdemeanor itself.

INJURIES TO BRIDGES, VIADUCTS AND TOLL-BARS,

85, Bvery one who unlawfully and maliciously pulls or throws down,
or in anywise destroys any bridge, whether over any stream of water or
not, or any viaduet or aqueduct, over or nnder which bridge, viaduct
or aqueduct any highway, railway or canal passes, or doea any injury
with intent and so as thereby to render anch bridge, viaduct or aque-
duet, or the highway, railway or canal passing over or under the same,
or any part thereof, dangerons or impassable, is gnilty of feleny, aud
liable to imprisonment for life.—3233 V., ¢ 22, 5. 37. 24-25 V., e
97, 2. 33, Imp.

This clause by the words over any stream of waler or
not does away with the difficulties raised in R, v, Ozford-
shfifre,_ 1 B, & 4. 289-297, and R. v. Derbyshire, 2 Q. B.
745.

The clause does not apply to private bridges, but any
injury to a private bridge exceeding the sum of twenty
dollars would bring the case within sect. 58, posé, and if
Jess than that sum within seet. 59, post.

Indictment for pulling down a bridge.—......... & cer-
tain bridge, situate ............ feloniously, unlawfully and
maliciously did pull down and destroy, against the form

Indictment for injuring a bridge.—.........feloniously,

“unlawfully and meliciously did (state the imjury) a cer-
tain bridge, situate ......... with intent thereby to render
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the said bridge dangerous and impassable, against the form
crrrianes — Archbold.

The intent, nnder this part of this section must be laid
and proved, but if the bridge be proved to have heen ren-
dered dangerous or impassable, by the act of the defendant,
it will be sufficient proof of the intent.—Arckbold.

Soe sect. 183 Procedure Act, as to a verdict for an
atterapt to commit the offence charged in certain cases
upon an indictment for the offence itself,

DESTROYING TURNPIKE GATES, TOLL-BARS, ETC.

3G, Every one. whoa unlawfuily and malicionsly throws down
levels or olherwise destroys, in whole or in part, any tarnpike gate or
toll-bar, or any wall, chain, rall, pest, bar or other fence belonging to
any turnpike gate or tell-bar, or eet upor erected to prevent passengers
passing by without paying any toll directed to be paid by any Act or
law relating thereto, or any house, building or weighing engine erected
far the better coliection, ascertainment or security of any guch toll, is
guilty of 2 misdemeanor, and liable to fine or imprisoanent, or both,
in the discretion of the eourt.—3233 V., e 22, ¢ 38, 21-25 V., e. 97,
3. 34, Imp.

Indictment.— v.essunrs & certain turnpike gate, situate
+vsrieees unlawfully and maliciousty did throw down, level
and destroy, against the form.........

See ¢. 181, post, secs. 24, 26 and 31, as to punishment.

INJURIES TO RAILWAYS AND TELEGRAPHS,

37. Every onc who unlawfully and maliciously, and with intent
to obstruct, endanger, upset, overthrow, injure or desiroy any engine,
tender, carringe, truck or vehicle, on any railway, or any property
passing over or along any railway, .

(a.) Pate, places, casts or throws any wood, stone or other matter
or thing upon or across any railway,

(b.) Breaks, takes up, removes, displaces, injures or destroys any
rail, railway switch, sleeper, bridge, fence or other matter or thing,or
any portion thereof, belonging to any railway,

(¢.) Turns, moves or diverts avy point or otlier machinery belonging
to any railway, -
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(d.) M=kes or shows, hides or removes any mignal or light upan or
near any railway, or

(e.) Does or canses to be done, any other matier or thing,

Ju guilty of a felony, and Jiable to imprisonment for life.—32-143 F.,
e. 22,539, 42F,c. 9,5 88, parl. # V., c. 25, 8 116, parl. 2125
. ¥V, e 97, 5 35, Imp.
138, Every one who unlawfully and malicionsly—

(&) Breake, throws down, injures or destroys, or doer nny atier
hurt or nizchiel to,

(b) Uhstructa or interrupts the free use of, or

{¢.} Obstructz, hinders or prevents the carrying on, completing,
-supporting or maintaining of

Any railway or any part thereof, or any building, structire, station,
depot, wharf, veseel, fixture, bridge, fence, engine, tender, carriage,
truck, vehicle, machinery or other work, device, matter or thing of
such railway, or appertaining tliereto or connected therewith,

Ia guilty of & misdemeanor, and liable to five years’ imprisonment.
—42 V., e 9,80 8T and 90. 44V, c. 25,02 118 and 118.

39, Every one who, by any means, or in any manner or way
whatsoever, or by any wilful omission or neglect, obstructs or
interrupts, or causes to be obstructed or interrupted, or aids or assists
in obetrucling or inlerrupting, the free use of any railway or any part
thereof, or any building, structure, station, depot, wharl, vessel,
fixture, bridge, fence, enging tender, carringe, trock, vehicle,
machinery or other work, device or thing of such railway, or apper-
taining thereto, or conuected therewith, is guilty of & misdemcanor,
and liable to two years' imprisonment.—32-33 Ve 22,540, 427,
69,886 44 V,e 25 114, 24-25 V., ¢. 97, 8. 36, Imp.

4.0. BEvery one who unlawfully and maliciously cuts, breaks,
throws down, destroys, injures or removes &ny battery, machiuery,

wire, cable, post or other matter or thing whatsoever, being part of

or being used or employed in or about any electric or magnetic
welegraph, electric light, telephone or fire alarm, or in the working
thereof, or for the transmission of electricity for other lawful pur-
poses, or unlawfully and maliciously prevents ¢r obetructs, in any
manner whatsoever, the eending, conveyance or delivery of any com-
mubieation by any such telegraph, telephone or fire alarn, or the
trausmission of electrivity for any such electric light or for any such
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purpose asaforesaid, ia guilty of a misdemeanor, and linble to impris-
onmient for any term less than two yeare.—32-33 V., ¢. 22, 3 41, 24-
25 V., e 31, 5. 37, Imp-

41. Every one who unlawfully and maliciously, by any overt act,
attempts to commit any of the offencea in the next preceding section
mentioned, shall, on summary conviction, be liable to » penalty not
e;scoulmg fifty dollars, or to three months® impriroument, with or
without hard labor.—32-33 F, ¢, 22, 5. 42, 2425 V., ¢ 07, 2. 38, Inep,

See sec. 25 of ¢. 162, page 177, ante  The extension of
sec, 40 to telephones, electric lights and fire alarms, or
to the transmission of electricity for any such electric
light, or for any such purpose as aforesaid, is now law,

Sce sec. 183 of the I'rocedurs Act as to a verdict of
attempt to commit the offence charged in certain cases.

The words “endanger™ and “ or any property passing
over and along any railway ” in sec. 37, are not in the
Imperial Act. Neither are the words, *“breaks, injures or

" destroys,” nor “ railway switch, bridge, fence ” in sub. see. b.

The prisoners were indicted in several counts for wilfully
and maliciously placing a stone upon the North Woolwich
Railway, with intent to damage, injure, and obstruct the
carriages travelling upon it.

It appeared that the prisoners, who were respectively
aged thirteen and fourteen, had placed a stone on the
railway in such a way as to interfere with the machinery
of the points, and prevent them from actiug properly, so
that if a train had come up 2t the time the stone remained
as placed by the prisoners it would have been passed off
the line, and a serious accident must have been the con-
sequence, Gutteridge beld up the points whilst Upton
dropped in the stone.

Wightran, J., told the jury that in order to convict the

- prisoners it was necessary, in the first place, to prove that
. they had wilfully placed the stone in the position stated

00



594 MALICIOUS INJURIES TO PROFPERTY.

upon the railway ; and secondly, that it was done mali-
ciously, and with the purpose of causing mischief, It way
his dlity to inform them that it was not necessary thut the
prisoners should have entertained any feeling of muliey
against the railway company, or agalnst any person tm“'l.'_
ling upen it ; it was quite enough to support the charye 1t
the act was done with a view to some mischievous eonsi-
guence or other, and if that fact was made out the jwry
would be justified in finding the prisoners guilty, notwith-
standing their youth, They were undoubtedly very youuy,
but persons of their age were just as well competent
form an opinion of the consequences of an act of this
description as an adult person. Verdict, guilty upon the
counts charging an intent to obstruct the engine,—J. v.
Upton, (Greaves Lord Campbell's Acts, Appendiz).

Indictment under gect. 37.—.oc.onnes felonicusly, unlaw-
fully and maliciously did put and place a piece of woud
upon a certain railway called......... {11 RO . with inteut

thereby then to obstruct, upsct, ovetihrow, and injure a
certain engine and certain carriages using the said railway,
against the form «o.covees —Archbold.  (The intent may bs
Laid in different ways, in different counts, if necesmury, }

Prove that the defendant placed the piece of wood upon
o across the railroad as described in the indictment, or was
present aiding and assisting in doing so. The intent muy
be inferred from circumstances from which the jury nay
presume it. In general, the act being done wilfully, and
its being likely to obstruet or upset the rallway train,
would be sufficient primd facie evidence of an intent to
do so. Where the engine or carriage i3 in fact obstruected,
or the safety of the persons conveyed therein is in fact
endangered by the defendant’s act, but there is no evidence
of any of the intents mentioned in sect. 37, the defendant
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shonld be indicted for a misdemeanor under sect. 39—UX.
v. Bradford, Bell, C. C. 268,—A line of railway con-
structed under an Act of Parliament, but not yet opened
for public traffic,and used only for the carriage of materials
and workmen, is within the statute.—Idem. A drunken
man got upon the railway and saliered the signals
and thereby caused a luggage train to pull up and
proceed at a very slow pace : Held, upon a case reserved,
Martin, B. dissentient, that this was a causing of an
engine and carrfage using a railway to be obstructed
within the meaning of sect. 36 (39 of our statute} of the
act in question.—E, v. Hadjfield, 11 Coz, 574, A person.

" improperly went upon a line of railway and purposely

attempted to stop a train approaching by placing himself on
the space between two lines of rails, and holding up his
arms in the mode adopted by inspectors of the line when
desirous of stopping a train: Held, that this amounted to
the offence of unlawfully obstructing an engine or carriage
using a railway under sect. 36 (39 of our statute) of the
statute in question.—R. v. Hardy, 11 Cox, 656,

Indictment undersec. 37 b.—.........Berkshire (to wit).
The Jurors for Our Lady the Queen, upon their oath present,
that on the first day of May, in the year of our Lord 1852,
at the parish of Goring, in the county of Berks, A. B. did-
feloniously, unlawfally, and maliciously take up (fake up
remove, or displace} & certain rail (any rail, sleeper, or
other malter or thing) then and there belonging to & certain
railway there, called “ The Great Western Railway,”
with intent, ete. { Conclude as in last precedent. Vary
counts and intent.)

Indictment under sec. 37 ¢—......... Berkskire (to wit),
The Jurors for Our Lady the Queen upon their oath present,
that on the first day of May, in the year of our Lord 1852,
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at the parish of Gering, in the county of Berks, A. B. did
felonionsly, nolawfully, and maliciously turn [turn, nawer,
or divert] certain points [any points or other machiery)
then and there belonging to a eertain railway there called
e Great Western Railway,” with intent, cte.  (fon-
clude as in lust precedent. Vary counts and infeul.)
Indictment wunder sec. 37 d.— .vvevsoos Berkshive (1o with,
The Jurars for Qur Lady the Queen upon their vath present,
that on the first day of May, in the year of our Lord 1852
at the parish of Goring, in the county of Berks, A. B. did
feloniously, unlawfully, and maliciously make (ke or
show, hide or remove)a certain signal (any signal or Light)
upon (upon or mear to) a certain railway there, called
« The Great Western Railway,” with intent, etc. (Con-
clude as in the last precedent. Vary counts and intent.)
Indictment under sec, 37 €. .uvevesss Berkshire (to wit).
The Jurors for Qur Lady the Queen, upon their cath prosent,
that on the first day of May in the year of our Lord 1822,
at the parish of Goring, in the county of Berks, A. B. dul
feloniously, unlawfully, and maliciously set fire to (do or
cause to be done any other matter or thing) a certain car-
riage, then and there using a certain raitway there, called
« The Great Western Railway,” with intent thereby then
and there to destroy [obstruct, upsef, overthrow, injure
or destroy] the said carriage [any engine, curriage, or
truck, using such ratlway), so then and there using the
said railway as aforesaid. (Vary counts and intent.)

1NJURIES TO WORKS OF ART.

42, Every one who unlawfully and malicicusly destroys or dam-
ages any book, manuseript, picture, print, statue, bust or vase, or any
otherarticle or thing kept for the purposes of art, science or literature,
or as an object of curiosity in auy museum, gallery, cabinet, library
or uther deposilory, which museum, gallery, cabinet, library, or other
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depository is, either at all limen or from time to time, open for the ad-
mission of the public or of any considerable number of persons to view
the same, either by the permission of the proprictor thereoly ot by the
payment of money before entering the same, or any picture, statue,
monutent or olher memorial of the dead, painted glass or other monu-
ment or work of art in any church, chapel, meeting-house or. other
place of divine worship, or in any building belonging to Iler Majesty
ot to any counly, riding, city, town, village, parish or place, ot to any
university, or college or hall of any university, or in sny street, xjuare,
chureh-yard, burial ground, public garden or ground, or any statue or
monument exposed to pnblic view, or any ornament, railing or fence
surrounding such statue or monumeant, or any fountain, lamp, post,
or other thing of metal, glasa, woed or other material, in any street,
square or other public place, is guilty of a misdemeanor, and liable to

_one year's imprisonment :

2. Nothing herein contained shall affect the right of any person to
recover damages for the injury so committed.—32-33 ¥, ¢, 22, 1. 43.
24-235 V., ¢. 97. 5. 3%, Imp,

INJURIES TO CATTLE AND OTHER ANIMALS,

43. Every one who unlawfully and maliciously kills, maima,
wounds, peison or injures any cattle, ia guilly of felouy, and liable to
fourteen years’ imprisonment.—3%-33 ¥V, ¢. 22, 5. 45, 2425 V., €.
97, s. 40, Imp.

44, Every one who unlawfully and malicionsly attempts to kill,
maim, wound, poison or injure any cattle, or unlawfully and mali-
ciously places poison in such u position as (o be easily partaken of by
any cattle, ia guilty of a misdemeanor, and liable 1o fine or imprison-
ment, or both in the discretion of the court.—32-33 V., ¢- 22, 8. 46.

The words in ifalica in sec. 43 are not in the Impe-
rial Act.

Sce. 44 is notin the Imperial Act.

As to the punishment under sec. 44, sce, post, c. 181,
secs. 24, 26, 31,

Indictment for killing a horse—......... one horse of
the goods and chattels of J. N. feloniously, wnlawfully,
and maliciously did kill, against the form .........

The particular specics of cattle killed, maimed, wounded,
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poigoned or injured, must be specified; an allegation that
the prisoner maimed certain cattle is not sufficient.—R. v.
Challbley, B. & It. 258.

No malice against the owner is neoessar)_r; post, sect.
60. Other acts of administering poison to eattle are
admissible in evidence to show the intent with which the
drug is administered.—Z&. v. Mogg, 4 C. & P. 364 The
word wound is contradistinguished frem a permanent
injury, such as maiming, and a wounding need not be of
a permanent nature.—B. v. Haywood, 2 East, P. €. 1076;
R. & R. 16,

In R. v. Jeans, 1 C. & XK. 539, it was held that where
part of the tongue of & horse was torn off, there was no
offence against the statute, because no instrument was used.
But, under the present statute, the same act was held to be
a wounding within -this section.—Z&. v. Bullock, 11 Co,
125. Upon a case reserved, in K. v. Owens, 1 Moo, €. C.
205, it was held that pouring acid into the eye of a mare,
and thereby blinding her, is a maiming.—Setting fire to
a building with a cow in it, and thereby burning the eow
to death, is a killing within the statute.—2. v. Haughion,
5 C. & P. 555,

The prisoner by a reckless and cruel act caused the
death of & mare. The jury found that he did not intend to
kill, maim or wound the mare, but that he knew that what
he did would or might kill, maim or wound the mare,
and that he nevertheless did the act recklessly, and not
caring whether the mare was injured or not,

Held, that there was sufficient malice to suppert the
conviction,—R. v, Welch, 13 Coz, 121,

In an indictment purporting to be under 32-33 V., ¢, 22,
8, 45, for malicious injury to property the word « feloni-
ously 7 was omitted,
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Held, bad, and ordered to be quashed.—The Queen v.
Gough, 3 0. R. 402,

KILLIKG OR MAIMING OTHER ANIMALS,

4.5. BEvery one who unlawfully and maliciously kills, maims,
wounds, poisens or injures any dog, bird, beast, or other animal, not
being cattle, but being either the snbject of lareeny at common law, or
being ordinarily kept in a state of confinement, or kept forany domestic
purpose, or purpose of lawful profit or adpantage or science, ehall, on
summary convietion, be liable to a penalty not exceeding oue hundred
dollars, over and above the amount of injury done, orto three months’
imprisonment with or without hard labor;

9. Every one who, having been convicted of any such offence, after-
wards commits any of the offences in this section mentioned, is gnilty
of & misdemeanor, and liable to fine or imprisonment, ot both, in the
discretion of the court.—~32-33 V., . 22, 3. 47, 2426 7, c. 97,8 41,
Imp.

The words in 4alics are not in the Tinperial Act,

Ag to the proceedings on a subsequent offence, see seca,
139 and 207 of the Procedure Act. As to the punishment
under sub. sec 2, see secs. 24, 26 and 31 of ¢. 181, post,

As to a verdict of attempt to commit the offence charged
in certain cases, see sec. 183 of the Procedure Act,

Greaves says: “This clause is new, and is & great improve-
ment of the law, as it will protect domestic animals, from
malicious injuries, Tt includes any beast or animal, not
being caftle, which is the subject of larceny at common
law. It also includes birds which are the subjeet of lar-
ceny at common law ; such as all kinds of poultry, and,
under certain circumstances, swans and pigeons. So also
it includes any bird, beast or other animal ordinarily kept
in s state of confinement, thongh not the subject of larceny,
such as parrots and ferrets; and it is to be observed that
the words ordinarily kept in a state of confinement, are a
description of the mode in which the animals ar¢ usnally
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kept, and do not render it necessary to prove that the bind
or animal was confined at the time when it was injured.
Lastly the clause includes any bird or animal kept for any
domestic purpose, which clearly embraces cats.”

The words or purpose of lawful projfit included in our
statute cover all animals kept in a circus, menagerie, etc.

INJURIES TO SHIPS.

46, FEvery one who unlawfully and malicionsly zeta fire to, casts
awiy or in anywise de<trovs any ship or vessel, whether the snme is
somplete or in an unfinished state, is guilty of felony, and liakle toim-
prisonment for life.—32-33 V., c. 22, 5. 48. 24-25 V., e 97,5 42, Imp.

47. Every one who unlawfully and maliciously sets fire to or
casts away or in anywise destroys any ship or vessel, with
intent thereby to prejudice any owner or part ownoer of such ship or
vessel, or of any goods on board the same, or any person who has
underwritten or who underwritea any policy of insarance npon such
ship or veasel, or on the freight thereof, or upon any goods on board
the zame, is gailty of felony, and liable to imprisonment for life.—32-
33V, ¢ 22,35.49. 2425 V., ¢ 97, 5. 43, Imp.

48, Every one who unlawfully and malicionsly, by any overt act
attempta to set fire to, cast away, or destroy any ship or vessel, under
such circumstances that, if the ehip or vessel were thereby set fice
1o, cast away or deatroyed, the offender would be guilty of felony, ia
guilty of felouy, and liable to fourteen years’ imprisonment,—32-33
V., c. 22,5 50, 2425 V,c. 97,5 44, Imp.

Indictment under see. 46—.........that J. 8., on....cceun
feloniously, unlawfully and maliciously did set fire to 2
certain ship called “the Rattler,” the property of J. N,
against the form .........

As to setting fire, ete., see notes under sections 2 and 3,
ante.—A pleasure boat, eightecn feet long was set fire to,
and Pattesor, J., inclined to think that it was a vessel
within the meaning of the act, but the prisoner was
acquitted on the ierits, and no decided opinion was given,

—R. v, Bowyer, 4 C. & P. 559, Upon an indictment for
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firing a barge, Alderson, J., seemed to doubt if a barge was
within the meaning of the statute..—R. v. Smith, 4 C. & P.
569. The burning of a ship of which the defendant was
a part vwner is within the statute.—E. v. Wullace, 2 Moo,
C. C. 200. Sce, post, sect. 61.

Indictment under sect. 47 ...... oo that J, 8, on,........
on board a certain ship called “ the Rattler,” the property
of J. N, on a certain voyage upon the high seas, then
being upon the high seas, {eloniously, unlawfully and mali-
ciously did set fire to the said ship, with intent thereby to
prejudice the said J. N., the owner of the said ship, against
the form ..veeeees (The intent may be stated in different
ways, in different counts.)

In R.v. Philp, 1 Moo, C. C. 263, there was no proof of
malice against the owners, and the ship was insured for
more than its value, but the court thought that the defen-
dant mnst be taken to contemplate the consequences
of his act, and held that, as to this point, the conviction
was right.—See R. v. Newill, 1 Moo. C. C. 458. The
destruction of a vessel by a part-owner shows an in-
tent to prejudice the other part-owners, though he has
insured the whole ship, and promised that the other part-
owners should have the benefit thercof.—Idem. The
underwriters on a policy of goods fraudulently made are
within the statute, though no goods be put on board.—
Idem. If the intent be laid to prejudice the under-
writers, then prove the policy, and that the ship sailed on
her voyage.—R. v. Gilson, B. & R. 138. It would seem,
however, that the general provision of the 46th section of
this statute renders unnecessary in any ease the allegation
or the proof of the intent mmentioned in the 47th section,
Proof that it was done wilfully is of itself evidence that
it was done with intent to prejudice.
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A sajlor goes on a ship to steal ram. While tapping
the casks, a lighted match held by him set the rum on fire,
and a conflagration ensued which destroyed the vessel.—
Held, that a conviction for arson of the ship could not be
upheld.—R. v. Faulkner, 13 Cozx, 550.

Held, on the trial of the master of a vessel indicted for
scuttling her (by Allen, C. J., and Fisher and Duff, J. J.),
that s. 64 of the statute of Canada, 32-33 V,, . 29, allow-
ing a witness to be cross-examined as to previous state-
ments made by him in writing or reduced into writing,
would not apply to protests made by the prisoner, or to
policies of insurance issued to the witness, or to receipts
which it did not appear the witness had either written,
signed or even seen until they were shown to him in the
witness box ; but keld, by Weldon, J., that it was com-
petent, on the cross-examination of the witness, to put into
his hands a policy of insurance not in evidence, and ask
him if he did not see certain words in it; also, to read
from a paper purporting to be a protest made by the pris-
oner and ask the witness if be did not write the protest
and if certain words were notin it. Held, also, (by Allen,
C. J., and Fisher and Duff, J. J.), that where the indict-
ment in certain counts charged the destruction of the
vessel with intent thereby to prejudice the underwri-
ters, and in others simply charged the crime without
alleging the intent, and the prisoner was found guilty
on all the counts, that even if it was necessary to show
that the prisoner had knowledge, as ‘to which they
expressed no opinion, the court could, if necessary, alter
the verdict to a finding on the counts which' did not allege
the intent.

Per Weldon, J., that it was not necessary to show the
prisoner's knowledge of the ingurance, as he must be pre-
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sumed to have intended the necessary consequence of his
act, which was to prejudice the underwriters.

It appeared on the trial that the prisoner, with the
greater portion of his crew including the mate, had gone
before a naval court and given & false account of the loss
of the vessel, also, that the prisoner had persuaded the
mate to suppress the log book and swear that it was lost.

Held, Fisher, J., dubitante, that the log book was pro-
perly received in evidence.

Held, also, that proof of the receipt by the prisoner of
drafts for large sums of money, drawn by partics in C,,
from which the vessel which the prisoner was eharged
with scattling sailed, was properly received, and being
unexplained by the prisoner they were properly left to the
jury as evidence against him.

There is no positive rule of law that the testimony of
an accomplice must receive direct corroboration, and the
nature and extent of the corroboration required depend
a great deal upon the character of the crime charged.
Therefore, whera the judgs directed the jury * that it was
not necessary that T. (the accomplice) should be corrobor-
ated as to the very act of boring the holes in the vesgel ;
if the other evidence, and the circumstances of the case,
satisfied them that he was telling the truth in the account
which he gave of the destruction of the vessel that would
be sufficient.”

Held, a proper direction. _

Held, also, that the words in abill of lading * weight
and contents unknown” would not prevent s jury from
having the right to draw whatever inference of guilt they
pleased againat the prisoner, from his knowledge that the
cargo was not what the bill of Jading represeuted it to be,
—The Queen v. Tower,4 P. & B. (¥, B.) 168.
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PLACING GUNPOWDER XEAR A VESSEL WITH INTENT, ETC.

49. Every one who unlawfully and maliciously places or throws
in, into, upon, against or near any ship or vessel, any gunpowder or
other explosive substance, with intent to destroy or damage any ship
or vessel, or any machinery, working-tools, goads or chaitels, wlether
or not any explosion taukes place, and whether or not any injury ia
effected, is guilty of felony, and liable to fourteen vears’ hmprison-
ment.—32-33 F,e 22, 5 51, 2423 V., ¢. 07,5, 45, Jinp.

50. Every one who unlawfully and inaliciously damages, other-
wise than by fire, gunpowder or other explosive subslance, any ship
or vessel, whether completeor in an unfinished state, witly Intent to
destroy the same or render the same useless, is guilty of felony, and
liable to seven years’ imprisonment.—32-33 V., ¢. 22, 0. 02, 2435
V., ¢ 97,8 46, Tmp.

See remarks under sects. 13, 14, 46, 47, 48, ante.

FALSE SIGNALS, ETC.

51, Every one wh.o unlawfully maaks, alters, removes or extin-
guishes any light or signal, or unlawfully exhibits any false light or
signal, wilh intent to bring any ship, vessel or boat into danger, or
unlawfully and maliciously does any thing tending to the immediate
loss or destruction of any ship, vessel or boat, and for which no
punishment is hereinbefore provided, is guilty of felony, and liable to
imprisonment for life.—32-33 V., ¢. 22, 5. 53, 33 V., o 18, 5. 4, purt.
24.25 V., ¢. 97, 2. 47, Imp.

See sec. 183 of the Procedure Act for a verdict of
attempt in certain cases,

It is to be remarked that the first part of the section
says “unlawfully” only.

Indictment for ewhibiting false signals.—The Jurors
for Our Lady the Queen upon their oath present, that
before and at the time of committing the felony hereinafter
mentioned, a certain ship, the property of some person
or persons to the jurors aforesaid unknown, was sailing on
a certain river called ......... near unto ......... and that J.
8, on ......... Well knowing the premises, whilst the said
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ship was so sailing on ......... near unto the said parish
as aforesaid, feloniously and unlawfully did exhibit a false
Iight, with intent thereby to bring the said ship into danger,
against the form ......... Archbold.

Indictment for doing an act tending fo the immediate
danger of @ ship.-—.........near unto the parish of.........
and that J. S, on vuveenns well knowing the premises, whilst
the said ship was so sailing near the said parish as afore-
said, feloniously, unlawfully and maliciously did .........
(state the act done,) the said act so done by the said J. 8.
as aforesald then tending to the immediate loss of the said
ship, agaivst the form ..........—Archbold.

CUTTING AWAY, ETC.,, BUOYS,

52, Every one who, unlawfully and maliciously, ents away, casts
adrift, removes, alters, defaces, sinke ar destroys, or unlawfully and
maliciously does any act with intent to cut away, cast adrift, remove,
alter, deface, sink or destray, or it uny other manner unlawfully
and maliciously injures or conceals any lighthouse, light-ship, foar-
jng or other light, lantern or signal, or any boat, buocy, bucy-rope,
beacen, snchor, perch or mark used or intended for the guidance of
seamen, or fur the purpose of pavigation, is guilty of felony, and
liable to seven years' i1nprisonn1ent.-—32-33 Ve 22,854, 33V,
¢. 18, 5. 4, part. 24.25 V., ¢ 97, & 48, Tmp.

Maliciously means wilfully. See R. v, Faulkner, 13
Coz, ante, under sec. 48, and cases there cited ; also R, v.
Latimer, 16 Coz, 70,

No intent need be charged in the iudictment, This
section includes the offence and the attempt to commit
the offence.

Indictment.— . .......... that J. 8., on eevev.vanen. upon
the river called ......... felonicusly, unlawfully and mali-
ciously did cut away a certain buoy then used for the
guidance of seamen and for the purpose of navigation,
against the form............
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MAKING FAST TO BUOYS, ETC.

- B, Every one who makes fast any vesselor boat to any such
buoy, beacen or sea marls, shail, on summary conviction, be liable to
a penalty not exceeding ten dollars, and in defaultof paynent, to one
month’simprisonment.—32-313 ¥V, e. 22, 5. 55.

54.. Every one who unlawfully and maliciously breaks, injures,
cuts, loosens, removes or destroys, in whole or in part, any dam, pier,
elide, boom or othier such worka, or any chain or other faste-
ning attached thereto, or any raft, crib of timber or saw-logs,
or unlawfully and maliciously impedea or blocks up any chan-
ncl oF passage intended for the transmission of timber, 1s guilty of a
misdemeanor, and liable to'a fine or to two years’ tmprisonment or to
both.—32-38 V., e. 22, 3.56; €0 8. (', e. 68, 5. 67.

These clauses are not in the Imperial Act.

Malice against owner is unnecessary, and the clause
applies to every person in possession of the property in-
jured, if act done with intent to injure or defrand, But in
such a case, it is not necessary to allege that the intent was
to injure or defraud any particular person.——Sections 60,
61, post.

Indictment.— .ooesveee that A, B, 00 eeeeeennn i0eeeneeen
wnlawfully and maliciously did cut a eertain boom then
and: there lying on the river called......... the said boom
being then and there the property of J. 8., of ...... against
the form.........

INJURIES T¢ POLL BOOKS, ETG,

55. Every one who unlawfully or maliciously destroya, injares or
obliterates, or canses to be wilfully o maliciously destroyed, injured
or obliterated, or makes or causes to be made any erasure, addition
of names or interlineation of names in or upon, or aids, consents or
asgists in so destroying,. injuring or obliterating, or in making any
erasure, addition of names or interlineation of names in or upon any
writ of election, or any return to a writ of election, or any indenture,
poll book, voters' list, certificate, affidavit or report, or any docn-

“meat or paper made, prepared or drawn out according to any law
in regard to provincial, wunicipal or eivic elections, is guilty of
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felony, and lable to a fine in the discretion of the court, or to seven
Fears' imprisonment, or to both.—29-30 V. (Cun.} e. 51, 5. 188, part,
R. 8. B. ¢, . 151, 3. 99 and 100, part.

This clause applies only to writs or documents for pro-
vincial, municipal, or civic elections.

INJURIES TO LAKD MARKS,

806, Every one who knowingly and wilfully pulls down, defaces,
alters or removes any mound, land mark, post or monument lawfully
erected, planied or placed to mark or determine the boundaries of any
Province, county, city, lown, townzhip, parish or other municipal
division, is guilty of felony, and liable to seven years’ imprisonment.
—C 80, . 1, 5. 101, part. C8 U C,e 93, ¢4, part.

37, Every one who knowingly and wilfully defaces, allers or

" removes any mound, land imark, post or monument lawfully placed

by any land surveyor to mark any limit, -boundary or angle of any
concession, range, lot or parcel of land, is guilty of & misdemeancr,
and Nable to a fine not exceeding one hundred dollers, or to three
months’ imprisonment, or to both ;

2. Nothing herein shall prevent any land surveyoer in hie operation
{rom taking up posts or cther boundary marks when necessary, if he
carefully replaces them as they were before.—C! 8. ¢, ¢. 7, 5. 107,
part. CL8 U.C, ¢ 93, 5.4, part.

The words “pulls down ™ in sect, 56 are onitted from
sec, 57. “Bo are the words erected or planted.”

The words “ by any land swrveyors ™ in see. 57 are not
in see, 56,

The misdemeanor mentioned in sec, 57 can only be
eommitted in relation te boundaries or land marks which.
have been legally placed by a land surveyor.—K. w.
Austin, 11 Q. I. R, 76.

INJURIES NOT BEFORE PROVIDED FOR EXCEEDING TWENTY
DOLLARS.
58. Every one who unlawfully and malicicusly commits any:

damage, injury or spoil to or upon any real or personal property
whatsoever, either of & public or a private nature, for which no
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punishment is hereinbefore provided, the damasge, lujnry or spoil
being to an amount exceeding Lwenty dollars, is guilty of 8 misde-
neanor, and liable to five year® imprisonsent.—32-33 V. 22, 5. 50,
24-25 V., ¢. 97, 8. B}, Imp.

If an attempt to commit the offence only is proved, sce
sect. 183 of the Procedure Act. The English act has an
additional enactment giving a greater punishment for
offences committed in the night. Under this section,
c¢vidence of damage committed at several times, in the
aggregate, but not atany one time, exceeding twenty dollars
will not sustain an indictment.—R. v. Williams, 9 Coz,
338,

The injury must directly amount to twenty dollars ; con-
sequential damage cannot be taken into consideration, to
muke up that amount.—R. v. Whiteman, 6 Coz, 370;
Dears. 353. In R.v. Thoman, 12 Coz, 54, the indiet-
ment was as follows ......... That Margaret Thoman, on
the 30th of January, 1871, in and upon three frocks, six
petticoats, one flannel petticoat, one flannel vest, one
pinafore, one jacket, of the value of twenty pounds, of
the property of ......... unlawfully and maliciously did
commit certait damage, injury and speil to an amount
exceeding five pounds, by unlawfully cutting and des-
troying the same against the form of the statute in such
case made and provided. At the trial, the prisoner’s
counsel objected that the indictment was bad, because
the value of the articles damaged was aseribed to them
collectively and not individually, But upon a case re-
served, the indictment was held good, and Bovill,C.J,
said: “ We are all of opinion that it was not material to
allege the value of the several articles in the indictment,
but only that the amount of the damage exceeded five

pounds.”
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Defendant was indicted for unlawfully and maliciously
committing damage upon a window, in the house of the
prosecutor, agaiust this section. Defendant who had
been fighting with other persons in the street after being
turned vut of a public honse, went aeross the street, and
picked wp a stoue, which he threw at them.  The stone
miissed them, passed over their heads, and broke a window
in the house, The jury found that he intended to hut one
or move of the persons he had been fighting with, and did
not inteud to break the window: Held, that upon this
finding the prisoner was not guilty of the charge within
this section ; to support a conviction of this nature, there
must be a wilful and intentional deing of an unlawful act
in relation to the property damaged.—R. v. Pembliton, 12
Cox, 607. See, on this last case, R.v. Welch, 13 Cox
121: R, v, Faulkner, 13 Cox, 550, and R. v, Latimer, 16
Cox, T0.

The words “real or personal property’

r

mean aetunl
tangible property, not a mere legul right.— Laws v. Eliring-
ham, 15 Cozx, 22.

Upon an information laid before a magistrate under sec.
58 of c. 168, the magistrate canot find prisoner guilty of
the offence mentioned in next section. (Sce. 59.) Lz parte
Moffet, ¢ L. N, 403.

MALI{CIOUS INJURIES NOT BEFORE PROVIDED FOR.

59. Bvery one who unlawfully and maliciously commita any
dainage, injury or spoil 10 or upon any real or personal propetty
whatsoever, either of a public or private nature, fur which no punish-
ment is hereinbefore provided, shall, on summary conviclion, be
liable to a penalty not exeeeding twenty doliars, awd such fnrzher
guin, not exvesding twenty dullars, as appears lo the justice to be a
Teusonable compensation for the damage, injury or spoil 8o com-
mitlted, which last mentioned sum of money shall, in the case of
‘private property, be paid to the person aggrieved ; and if suvd sums
re
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of money, together with the cosls, if ordered, are not paid, eiiher
iinmediately after the conviction, or within such peried as the justice
shall, at the lime of the ¢onviction, appoint, the justice may cause the
offender to De imprisoned for any term not exceeding two months,
with or without hard labor:

3. Nothing herein contained shall extend to Bny case where the
person acted under & fair and reasonable suppesition that he had a
right to do the acl complained of, or 1o any treepass, not Leing wilful
and malicioue, committed in huating or fishing, or in the pursuit of
game ; but every such trespass shall be punishable in the sume
manner a8 if this Act had not been passed :

3. The provisions of this section shall extend to any person who
unlawfully and maliciously commits any injury to any tree, sapling,
shrub or underwood, for which no punishment is hereinbefore pro-
vided.-——32-33 V., ¢ 22, 15. 60 and 6. 2425 F.,e. 97, 5 5253, Tmp.

In the Imperial Act, the words “ wilfully or maliciously ”
stand in lieu of “ unlawfully and maliciously-”

The application of the penalty, in ecase the property
injured is of a public nature, has been expunged from this
Jlause as it stood in the act of 1869.—Sub sect. 3 was
introdnced in the Tmperial Act in consequence of R. v.
Dodson, 9 A. & E. 704, and Chanter v. Greame, 13 Q.
B. 2186, S

W. was summoned before the justices under this
cJlanse. He was in the employment of D., and by his
order, he forcibly entered a garden belonging te and in
the oecupation of F., accompanied by thirteen other men,
and et a small diteh, from forty to fifty yards in length,
through the soil. F. and his predecessors in title had
occupied the garden for thirty-six years, and during the
whole time, there had been no ditch upon the site of part
of that cut by D. For the defence D. was called, who
stated that, fifteen years before, there had been an open
ditch in the Jand, which received the drainage from the
highway, and that he gave directions for the ditch to
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be cut by W. in the exercise of what he considered to be a
public right.  The justices found that W, had no fair and
reasonable supposition that he had a right to do the act
complained of, and accordingly convicted him : Held, that
by the express words of the section and proviso, the juris-
diction of the justices was not ousted by the mere bond fide
belief of W. that his act was legal, and that there was
evidence on which they might properly find that he
did not act under the fair and reasonable supposition
required by the statute.— White v. Feast, L. R. 7 Q. B.
353.

A conviction by justices under sect. 52, c. 97, 24-25,
V., (sect. 59 of our statute,) cannot be brought up by
certiorari, on the ground that ‘they had no jurisdiction
inasmuch as the defendant bad set up a bond, fide claim of
right, but the exemption is impliedly restricted to cases
where the justices are reasonably satisfied of the fair and
reasopable charncter of the claim.—R. v. Essex, E. v.
Musset, 26 L. T. 429,

OTHER MATTERS.

GO. Every punishment and penalty by this Act impo3ed on any
person maliciously committing any offence, whether the same is
ponishable upon indictment or upon summary conviction, shall
equally apply and be enforced, whether the offence is committed from
malice conceived against the owner of the property in respect of
which it i8 committed, or otherwise.—32-33 V., e 22,3 66. 2495
¥., c. 97,8 58, Imp.

61, Every provision of this Act, not hereinbefore so applied, shall
apply to every person whowith intent to injure or defraud any person,
does any of the acts hereinbefore made puniehable, although ihe

offender is in possession of the property against or in respect of which
anch act js done.—32-33 ¥.,¢. 22, 5. 67. 2125 F,, ¢ 1, & 59, Imp.

Greaves says : “ This clause is new and a very impor-
tant amendment. It extends every clause of the act not
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already so extended (see sect. 3) to persons in possession
of the .pl'opert-y injured, provided they intend to injure or
defrand apy other person. It thercfore brings tenants
within the provisions of the act, whenever they injure the
demised premises, or anything growing on or aunexed to
them, with intent to injure their landlords,”

By sec. 116, of the Procedure Act, in any imtitment
under this act, wheve it is necessary to allege an intent to
injure or defrand, it is sufficient to allege that the person
accused did the act with intent to injure or defrud, as
the case may be, without alleging an intent to injure or
defrand any particular person.

CHAPTER 173.

AN ACT RESPECTING THREATS, INTIMIDATION
AND QTHER OFFENCES.

ER Majesty, by and with the advice and conzent of the Senate
and 1lyuse of Commons of Canada, enacts as follows :—

THREATS.

1. Every one who gends, delivers or utters, or directly or indirectly
causes to be received, knowing the co.tenta thereof, any letter or
writing, demanding ol any person with menaces, and without any
reasonalile or probable canse any property, chattel, money, valuable
security or other valuable thing, is gniluyof felony, and liable to impris-
onment for life.—32-33 V., ¢c. 21, 5. 43. 2425 V., ¢. 96, 5. 44, Imp.

An indictment on this clause should always contain a
count for uttering without stating the person to whom the
letter or writing is uttered.— Greaves, Cons. dets, 135.

Indictment for sending a letter, demanding money
with menaces.—The Jurors for Our Lady the Quecen,
upon their oath present, that J. 8, ou......... feloniously
did send to one J, N, a certaln letter, dirccted to the said
J. N. by the name and description of Mr. J. N, of ....... -
demanding mouey from the said J. N. with menaces, and
witheut reasonable or probable cause, he the said J. S. then
well knowing the contents of the said letter; and which
said letter is as follows, that iz to say, (here ssf out the
letter verbatim) against the form......... And the jurors
aforesaid, npon their oath aforesaid, do further present, that
the said J. 8. ou the day and in the year aforesaid, feloni-
ously did utter a certain writing demanding money from
the said J. N. with menaces and without any reasonable
ov probable cause, he the said J. 8. then well knowing the
contents of the said writing and which said writing is as
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follows, that is to say (here set out the writing verbatim,)
against the form ......... —Archbold, 422.

Where the letter contained a request only, but inti-
mated, that, if it were not complied with, the writer wonld
publish a certain libel then in his possssion, accusing the
prosecutor of murder, this was holden to amount to a
demand.—R. v. Robinson, 2 Leach, 749. The demand
must be with menaces, and without any reasonable or pro-
bable cause, and it will be for the jury to consider whether
the letter does expressly or impliedly contain a demand of
this description. The words “without any reasonable or
probable cause ™ apply to the demand of money, and not to
the accusation threatened by the defendantioc be made against
the prosecutor ; and it is, therefore, immaterial in point of
law, whether the aceusation be true or not.—E&. v. Hamsil-
ton, 1 C. & K. 212; R. v. Gurdner, 1 o & P.o479. A
letter written to a banker, stating that it was intended by
some one to burn his books and cause his bank to stop,
and that if 250 pounds were put in a certain place, the
wiriter of the letter would prevent the mischief, but if the
meney were not put there, it would happen, was held to be
a letter demanding money with mepaces.—U&. v. Smith, 1
Den. 510. -Thejudges seemed to think that this decision
did not interfere with ‘R. v. Pickford, 4 C. & P. 227.
Navertheless, it is said, in Archbold, 424, that it is difficult
to admit that. In R. v, Pickford, the injury threatencd
was to be done by a third person. Sect. 6 would now,
cover that case; see post, It Is immaterial whether the
menaces or threats hereinbefore mentioned be of violence,
injury or accusation to be caused or made by the offender,
or by any other person. See R. v, Tranchant, 9 L. N,
333,

32-33 V., e. 21, 5. 43, makes it a felony to send “ any
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letter demanding of any person with menaces, and without
any reasonable or probable cause, any mouey, ete.”

Held, that the words * without reasonable or probable
cause ™ apply to the money demanded, and not to the accu-
sation threatencd to be made.—R. v. Mason, 24 U. C. C.
P. 58,

2, Bvery one who, with menaces or by force, deman lg any pro-
perty, chattel, money, valuable security or other valuable thing of
any person, with intent to steal the same, is guilty of felony, and lia-
ble to two yenrs’ imprisonmnent. 32-33 ¥, o 21,5 44, 2425 ¥, 0. 96,
s. 45, Imp.

Tndictment.— «...eers» feloniously with menaces did
demand of J. N, the money of him the szid J. N. with

_ intent the said money from the said J. N. feloniously to

steal, take and carry away, against ..vueenes Archbold, 421.

The progecutor must prove & demand by the defendant
of the money or other thing stated in the indictment © by
menaces or force” with intent to steal it. It is not neces-
gary to prove an express demand In words ; the statute
says “ whosoever with menaces or by force demands,” and
menaces are of two kinds, by words or by gestures ;3o that,
if the words or gestures of the defendanc at the time wore

_ plainly indicative.of what he required, and tantamount i

fact to a demand, it should seem to be sufficient proof of
the allegation of demand in the indictment.—ZR. v. Jack-
son, 1 Leach, 269.—If a person, with menaces, demand
money of another, who does not give it him, because he
has it mot with him, this is a folony within tbe statute ; but
if the party demanding the money kuoows that it is not
then in the proseeutor’s possession, and only intends to
obtain an order for the payment of it, it is otherwise —ER.
v. Edwards, 6 €, & P. 515.

. The intent to steal must of course be presumed from
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circumstances: it is a guestion entirely for the jury to
determine, and which they will, in general, have to presume
from the eircumstances attending the demand, the expres-
sion or estures of the prisoner, when lie made it, and the
like.—Archbold.

In order to bring a case within this scetion, the demand,
if successful, must amonnt to stealing; aud to constitute a
menace within this scetion, it must be of such a nature
a3 to unsettls the mind of the person upon whont it ope-
rates, and to take away from his acts that elemeunt of volin-
tary action which alone constitutes consent ; it must, there-
fore, be left to the jury to say whether the conduct of the
prisoner is such as to have had that ¢ffect on the prosecu-
tor; and in this case, the judge having directed the jury
as a matter of law, that the conduct of the prisoner con-
stituted a menace withing the statute, the conviction must
be quashed.—R. v. Walton, L. & C. 288.

Tn B. v. Robertson, L. & €. 483; 10 Cox, 9, it was
holden that & threat by a policeinan to imprison a man
npona fictitious charge is a menace within this section, and
though the money had in fact been obtained and the pris-
oner could, in consequence, also have been indicted for
stealing the money, yet the conviction, under the preseunt
section, was right, On the ruling in K. v. Weulton, suprd,
Greaves remarks : *This decision requires reconsideration,
as it obviously proceeds upon the fallacy of supposing ib
necessary that the menaces should be such that if property
were obtained by them, the offence would be larceny.
Now the words of the clause warrant no such coustruc-
tion.”

The words are'* Whosoever shall with menaces or by force,
demand any property with intent bo steal the same,” ( With
snenaces not by menaces;) any menaces OT any furce there-
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fare clearly satisfy the terms of the clause, provided theve
be an intent to steal. Tt might just as well be said that
on ant indictment for an assault with intent to rob or for
wounding with intent to murder, it was necessary to prove
sueh an assnult in the one case, or such wounding in the
other, as would be sulficicut to effectuate the intent, and
yet it Las never been doubted that any assault, however
slight, or any wound however trivial, was suflicient, provi-
ded the intent were proved. 1In truth, the criminality in
these cases depends on the intent. The effect of this deci-
sion is to render the clause almost inoperative, for where
the menaces have not obtained the money, it is plain the
jury will be very reluctant to find that they were sufficient
to obtnin it The whole offence consists in the acts and
intent of the prisoner ; and it is quite beside that to consi-
der what the effect un the prosecutor might be.—3 Russ.
203, note by Greaves.

3. Bvery one whao sends, delivers or utters, or directly or indirectly
causes (0 be received, knowing the contenls thercol, any letter or
writing, accusing or 1hres ening to accuse or caure to be accused any
other person of any crime punishable by law with death, or impris-
onment for nob less than seven years, or of any assault with
intent to commit any rape, ot of any attempt or endeavor to
commil any rape, or of any infamous crime as hereinalter defined,
with a view or intent, in any of such cases, toextort orgain, by means
of such Jetter or writing, any property, chattel, money, valuable secu-

rity or other valuable thing from any person, is guilty of felony, and
liable (o imprisonment for life:

2. The crime of buggery, committed either with mankind or with
beast, and every assault with intent to commit the said crime, and
every allempt or endeavor to commit the said crime, and every soli-
eitation persuasion, promise or threat offered or made to any person
wherely to move or induee such person to commit or permit the aaid
erime, shall be deemed to be an infumous erime withio the meaniog
of this Act:

3. Mvery species of parting with any such letter to the end that it
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may come, or whereby it comesinto the kands of the person for whom
itis intended, hall be deemed a sending of such letter.—32-33 V.,
e 21, 5. 45, 24-28 V., e. 96, &. 46, Dmp-

Sub. sect. 3 is not in the Imperial Act.

Indictment.—The Jurors for Our Lady the Queen,
upon their oath present, that J. 3., 00 eeecuens feloniously
did send to one J. N., a certain letter, directed to the said
J. N, by the name and description of Mr. J, N., threaten-
ing to accuse him the said J. N, of having attempted and
endeavored to commit the abominable erime of buggery
with him the said J. 8., with a view and intent thereby
then to extort and gain meney from the said J. N, he the
said J. S., then well knowing the contents of said letter,
and which said letter is as follows, to wit (kere set out the
letter verbatim ) against the form...... ... And the jurors
aforesaid, upon their cath aforesaid, do further present, that
the said 7. S., on the day and in the year aforesaid felo-
njously did utter a certain writing threatening to accuse
him the said J. N, of having attempted and endeavored
to commit the abominable crime of buggery with him the
said J. S, with a view and intent thereby then to extort
and gain woney from the said J- N., he the said J. 8., then
well knowing the contents of the said letter, and which
pid letter is as follows, to wit (here sef out the leiter ver-
batim) against the form......... — Avehbold.

An indictment for sending a letter threatening to accuse
5 man of an infamous crime, need not specify such crime,
for the specific crime the defendant threatened to charge
might intentionally by him be left in doubt.—LR. .
Tucker, 1 Moo, €. C. 134, The threat may be to accuse
another person than the one to whom the letier was sent.
— Avehbold, loc. eit, Tt is immaterial whether the prose-
cutor be innocent or guilty of the offence fhreatened to be
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imputed to him.—&. V. Gardner, 1 C. & P, 479; R. v.
Richards, 11 Cox, 43.

Where it was doubtful from the letter what charge was
intended, parol evidence was admitted to explain it, and
the prosecutor proved that having asked the prisoner what
he meant by certain expressions in the letter, the prisoner
said that he meent that the prosecutor had taken indecent
liberties with his person; the judges held the conviction
to be right— R, v. Tucker, 1 Moo. C. ¢, 134,

The court will, after the bill is found, upon the appli-
cation of the prisoner, order the letter to be deposited with
an officer, in order that the prisoner’s witnesses may
inspect it.—R. v. Harris, 6 C. & P. 105,

In R. v. Ward, 10 Coz, 42, onan indictment containing
three counts for sending three separata letters, evidence of
the sending of one only was declared admissible.

4. Every one who accuses, of threatens to accuse, either the
person to whom such accueation or threat is made or any other
person, of any of the infamous oz otlier crimes lastly hereinbefore
mentioned, with the view or intent, in any of the cases last aforesaid,
to extort or gain from such person 8o accused or threatened to be
accused, or from any other person, &ny property, chattel, money,
valuable eecurity or other valuable thing, is guilty of felony, and
liable to imprisonment for life.—-32-33 V-, c. 21,5 46. 2425 Vi, 0
96, 3. 47, Imp.

By sect. 6, post, it is enacted that “ it shall be imma-
terial whether the menaces or threats hereinbefore men-
tioned be of violence, injury or accusation, to be caused or
made by the offender or by any other person.”

The words “ crimes lastly before mentioned * in sect. 4,
mean all those mentioned in sect. 3. —Archbold.

Indictment.—. oo feloniously did threaten cne J.
N., to accuse him the said J. N., of having attempted and
endeavored to commit the abominable crime of sodomy
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with the said J. 8., with a view and intent thereby then
to extort and gain money from the said J. N, agninst the
form......... —drehbold,

Sce the remarks under seetions 1, 2, 3, anfe. 1t must
be & threat to accuse, oF an accusation; if J. N. be
indicted or in custody of an offence, and the defendant
threatened to procure witnesses to prove the charge, this
will not be a threat to accuse within the meaning of the
statute.—R. v. Gill, Archbold, 425, Dut it nced not be
a threat to accuse before a judicial tribunal; o threat to
charge before any third person is sufficient. —R. v, Robin-
son, 2 M, & Rob. 14, It is immaterial whether the pro-
secutor be innocent or guilty of the offence charged, and
therefore, although the prosecutor may be cross-examined
a3 to his guilt of the offence imputed to him, with a view
to shake his credit, yet no evidence will be allowced to be
given, even in cross-examination by another witness, to
prove that the prosecutor was guilty of such offence.—R.
v. Gardner, 1 C. & P. 479; R. v. Cracknell, 10 Cox,
408, Whether the crime of which the proseentor was
accused by the prisoner was actually committed is not
material in this, that the prisoner is equally guilty if he
intended by such accusation to extort money; but it is
material in considering the question, whether, nnder the
circumstances of the case, the intention of the prisoner
was to extort money or merely to compound a felony.—
. v. Bichards, 11 Coz, 43. In Archbold, 425, this last
dccision seems not to be approved of.—A person threaten-
ing A's father that he would aceuse A., of having com-
mitted an abominable offence upon a mare for the purpose
of putting off the mare, and forcing the father, under terror
of the threatencd charee to buy and pay for her at the
prisoner’s price, i3 guilty of threatening to acouse within
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this section,— R, v. Reddwan, 10 Cox, 159, On the trial
of an indictment for threatening to accuse a person of an
abominable erime, with iutent to extort money, and by
juthnidating the party by the threat, in fact obtaining
the money, the jury need not confine themselves to the
consideration of the expressions used before the money
was given, but may, if (hnse expressions are equivoeal,
connect with them what was afterwards said by the pris-
oner when he was taken into custody.—H. v, Kauin, § C.
& P, 187,

5. Bvery one wha, with intent to defrand or injure any other per-
gon, by any unlawful violence to or restraint of or threat of violence
to or restraint of the person of another, or by accusing or threaten-
ing to uccuse any person of any treason, felony or infamous erime, aa
hereinbefore defined, compels or induces any person to execute,
make, aceept, indorse, aller or destroy the whole or any part of any
valunble security, or to wrile, impress or affix hia name, or the name
of any other person or of any company, firim or co-partnership, or the
seal uf any body corparate, company or gociety, upon or to any paper
or parchment, in order that the same may be afterwards made or
converted into or nsed or dealt with as a valuable security, i guilty
of felony, and liable to inprisonment for life.—32-33 F., ¢ 21, 1 47.
24-26 V., ¢. 96, 3. 48, Imp.

On this clause, Greaves says: “This clanse is new., It
will meet all such cases as R.v. Phipoe, 2 Leach, 673,
and R.v. Edwards, 6 C. & P. 521, where persons by
violence to the person or by threats of accusation of erimes,
induce others to cxecute deeds, bills of exehange or
other sccurities,

The defendants, husband and wife, were indicted under
this clause, for baving by threats of violence and restraint

" induced the prosecutor to write and aftix his name to the

following document : “ London, July 19th, 1875. T hereby
agree to pay you £100 on the 27th inst, to prevent any
action against me.”
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Held, that this document was not & promissery note, but
was an agreement to pay money for a valid consideration
which could be sued npon and was therefore a valuable
security. To constitute a valuable security within the
meaning of the statute an instrument need not be nego-
tiable. A wife who takes an independent part in the
commission of a erime when her husband is not present
'is not protected by her coverture.—R, v, John, 13 Cor,
100.

See that case as to form of indictment.

This clause, by the consolidation of the statutes, does nct
now form part of the Lareeny Adf, under which the words
“¢ paluable securify ™ are defined,

G, It shall be immaterial whether the menaces or threats herein-
before mentioned are of violence, injury or accusation, to be cansed,
or made by the offender or by any other person.—32-33 V., ¢. 21,
5.48. 24-.25 V., ¢. 96, 5. 49, Imp.

This clause is new, says Creaves; it iz intended to
meeb cases where a letter may be sent by one person

and may contain menaces of injury by another, and to .

remove the doubts occasioned by R. v. Pickford, 4 C. &
P, 227. In R v. Smith, 1 Den. 510, the threat by a
person writing a letter of an injury to be made by a third
person was held within the statute, before this clause. Of
course, now, this is clear law, whaetever doubts may have
existed heretofore,

7. Every one who maliciously sends, delivers or utters, or directly
or indirectely causes to be received, knowing the contents thereof,
-any letter or writing threatening to kill or murder any person, is
guilty of felony, and liable to ten years™ imprisonment.—32-33 V7, ¢.
20, 5. 15. 2425 V., ¢. 100, 3. 16, Imp.

Indictment.— ......... feloniously and maliciously did
gsend (send, deliver, utter, or dirvectly or indirectly cause
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to be received) to one J. N. a certain letter (letter or
writing) directed to the said J. N, by the name and
description of Mr, J. N. threatening to kill and murder the
said J. N, he the said ......... (defendant) then well know-
ing the contents of the said letter, which said letter s a3
follows, that is to say ......... Against the form .........
And the jurors aforcsaid ......... that the said ......... on
weverers. feloniously and maliciously did utter a certain
WIHDG .eveven. (G5 i1 the first count, substituting writing
for letter. )— Archbold, 853.

In R. v. Hunter, 2 Leach, 631, the court said : “ Inan
indictment for sending a threatening letter, the letter must
be set out in order that the court may judge from the face
of the indictment whether it is or is not a threatening
letter within the meaning of the statute on which the in-
dictment is founded. ”

The same ruling had been held in R. v. Lloyd, 2 East,
P.C 1122,

Greaves, Crim. L. Cons. Acts, 50, says on this clause:
« The words directly or indirecily causes to be veceived,
are taken from the 9 Geo. 4, ¢. 55, 8. 8, and introduced
here in order to prevent any difficulty which might arise
as to & case falling within the words send, deltver or utler.
The words to any other person in-the 10-11 V,, c. 66,
3. 1, were advisedly omitted, in order that ordering, sending,
delivering, uttering, or causing to be received may be
included. If, thercfore, a person were to_send a letter or
writing without any address by a persun with direction to
drop it in the garden of a house in which several persons
lived, or if a person were to drop such a letter or writing
anywhere, these cases would be within this clause. In truth,
this clause makes the offence to consist in sending, ete., any
letter or writing which containg a threat to kill or murder
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any person whatsoever, and it i3 wholly immaterial whe-
" ther it be sent, ete., to the person threatened or to any other
person. The cases, therefore, of K. v. Paddle, B. £ K. 434
R. v. Burridge, 2 M. & Rob. 295 ; L. v. Jomes, 2 £ K,
508 ;1 Den. 218 ; and R. v. Grimwade, 1 Den. 30, are
not to be considered as authorities ou this clanse, sofii
they decide that the letter must be sent, etc., to the party
threatened. In every indictment on this and the similar
clauses in the other acts, a count should be inserted alleging
that the defendant uttered the writing without stating any
"person to whom it was uttered. ”

Where the threat charged is to kill or murder, it is for
the jury to say whether the letter amounts to a threat
to kill or murder.—R. v, @rdwood, 1 Leach, 142; R. v
Tyler, 1 Hoo. C. C. 428, :

The bare delivery of the letter, though sealed, is evidence
of a knowledge of its contents by the prisoner, in certain
cases.— . v. Girdwood, 1 Leach, 142.

And in the same case, it was held that the offender may
be tried in the county where the prosecutor received the
letter, thongh he may also be tried in the county whers
the sending took place.

In R. v. Boucher, 4 C. & P. 562, the following letter
was held to contain a threat to murder :—<You are a
rogue, thief and vagabond, and if you had your deserts,
you should not live the week out ; I shall be with you
shortly, and then you shall napit, my banker. Have n care
old chap, or you shall disgorge some of your illgotten
gains, watches and cash, that you have robbed the widows
and fatherless of. Don't make light of this, or I'll make
light of you and yours, Bigned, Cutthroat.”

Where an indictinent eontained three counts, ench charg-
ing the sending of a different threatening letter, Byles,
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J., held that the prosecutor niust elect on which eount he
would proceed, though any letter leading up to orexplain-
ing the letter on which the trial procceded would be
admissible, —R. v, Ward, 10 Cox, 42,

8. Every one who sends, delivers or utters, or directly or indirectly
cauzes to be received, knowing the contents thereof, any letter or
writing threatening to burn or destroy any huuse, barn or other
builiding, ur any rick or alack of grain, hay or straw or other asricul-
tural produce, or any grain, hay or straw or other agriculiural prf:dllce,
in or under any bailding, or any ship or vessel, or o kill, maim,
wonnd, poisen or {njure any caltle, is guilty of felony, and liable to
tenyears' huprisonment.—32-33 V., 22,5.58. 24-23 V., 97, 5. 50,
Imp.

r

The words “ poison or injure ” are not in the Imperial

Act.

A threat to burn standing corn is not within the statute.
—R, v. Hill, 5 Cox, 233.

It was held that a letter the necessary counstruetion of
which was nota threat to burn was not within the statute.
—R. v. Jepson, 2 East, 1115, note a.

See, ante, for form of indictment, nnder preceding section,

9. Every one who, in pursuance of any unlawful combination or
conspiracy to raise the rate of wages, or of any unlawful combination
or conspiracy respecting any trade, business or manufacture, or
reapecting any person concerned or employed therein, unlawfully
assaults any person, or in pursuance of any such combinafion or
conspiracy, nses any vialence or threat of violence to any person, with
a view to hinder Aim from working or being employed at such trade,
business or manufacture, ia guiliy of a misdemennor, and liable to
imprisonmeut for any term less than two years,—32-33 V., & 20, 3.
42. 2425 V., c. 100, &, 41, Tmp., repealed by 34-35 V., c. 32, fmp.
which ia repealed by 38-3% V., ¢. 86, Imp.

The words i ttalics are not in the English act. They
cover any violence or threat of violence with a view to
hinder any person from working or being cmployed at a

trade, business or manufacture, in pursuance of a com-
QQ
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bination or conspiracy Tespecting guch trade, business or
manufacture.

Indictment for an assaullin pursianee o f a conspiracy
to raise wages.—The Jurors for QOur Lady the Queen
upon their oath present, that J.S.,J. W, and E. W., on
rovrvier. did amongst themsclves conspire, combine, confe-
derate, and agree together to raise the rate of wages then
ugually paid to workmen and laborers in the art, mystery
and business of cotton spinners; and that the said ..oumuese
( defendants) in pursuance of the said conspiracy, on the
day and year aforesaid, in and upon one J. N., unlawfully
did make an assanlt, and him the said J. N., did then beat,
wound and ill-treat, and other wrongs to the said J. N,,
did, to the great damage of the said J, N., against the
£0TTN -ereenees (Add a count stating that the defendants
assaulted J. N, “in pursuance of & certaim conspiracy
before then entered into by the said .oeeeues ( defendanis )
to raise the rate of wages of workmen and luborers in

" the art, mystery and business of cotton-spinmners;” also ¢
count for a common assault. )— Archbold.

For a number of workmen to combine to go in a body
to » master and say that they will leave the works, if he
does not discharge two fellow workmen in his employ, is
an unlawful combination by threats to force the prosecutor
to limit the description of his workmen.— Walsby v. Auley,
3 E. & E. 516. And a combipation to gndeaver to force
workmen to depart from their work by such a threat as
that they wonld be considered as blacks, and that other
workmen would strike against them all over London, is
unlawful.—In re Perhom, & H. & N. 30, S0 also i3 a
combination with a similar object to thresten a workman
by saying to him that he must either leave his master’s
employ, or lose the bencfit of belonging to & particular
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club and have Lis name seotround all over the country.—
&' Neil v. Longman, 4 B. & 8. 376. An indictment or
commitment alleging the offence to be a conspiracy to lorce
workmen to depart from their work by threats need not
set out the threats.—In re Perham, supra.

See R. v. Rowlands, 2 Den. 364,—Also, Roscoe, 390.

10, Every one who beats orusea any violence or threat of violence
to any person, with intent to deter ot hinder him from buying, seiling
or otherwive disposing of any wheat or other grain, flour, meal, malt
or potatoes or other produce or goods, in any market or other place, ’
or beats or nses any snch violence or threat to any person having the
charge or care of any wheat or other grain, flour, mecal, malt or
potatoes, whilst on the way to or from any city, market, town or other
_place, with intent to stop the conveyance of the same, shall, on sum-
mary conviction before two justices of the peace, be liable to im prison-
ment, with hard labor, for any term not exceeding three months. 32-33
V., e. 20,2 40. 24-25F., ¢. 100, .39 Imp.

«11, Every person who unlawfully and by force or threats of
violence, hinders or preveats or attempts Lo hinder or prevent any
gEaMBN, rtevedore, ship carpenter, ship laborer or other person
employed to work st oron board any ship or vessel, or to doany
work eonnected with the loading or unloading thereof, from workin'g
at or exercising any lawful trade, buainess, calling or oceupation in or
for which he 18 80 employed ; or beats) or uses any viclence to,or
makea any threat of violence against any such pergon, with intent to
hiler or prevent him from working at or exercising the same, or om
account of his having worked at or exercised the same, shall, on sum-
mary convigtion before twa justices of the peace, be liable to imprison-
ment, with hard labor, for any term not exceeding three months.”—
as amended by 50-61 V., e 4T, 24-35V., ¢. 100, 5, 40, Imp.

12, Every one who, wrongfully and without lawful anthority,
with a view to comnpel any other person to abstain from doing anything
which e has a lawful right to do, or to do anything from which he
has a lawral right to abstain, :

{a.) Uses violence to such other person, or his wife or children, or
injures hig property .

(b.) Intimidates such other person, of his wife or children, by
‘threuts of using violence to him, her or any of them, or of injuring
" his property,
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(=) Persistently followa such other persoo about from place o

place,

(«f.) Hides any tools, clothes or other property gwned or nsed by
such otlier person, oF deprives him or hinders him in the use thereof,

(2.) Follows such other person, with one or more other persons in
a disorderly manner, in or through any street or road, or,

(f) Besets or walches {he house or other place where such other
person resides or works, or carries on business or happens to be,

Slall, on summary convielion befure Lwo justicea of thie peace, of
ou indictment, be linble to a fine not exceeding one Lundred dollars,
of to imprisotiment for & term not exceeding three months.

2, Attending at or near oT approaching to such house or other
place a3 aforesaid, in order merely Lo obtain or communicate infurma-

tion shall not be deemed a watching or besetting within the meaning
of this section ;

3. Any person accused of any such offence may, on appearing
before the justices, declare that Le objecta to being tried for such
offence by such justices ; and thereapon auch justices shall not procecd
with such trial, but may deal with the case in all reapects as if the
acensed was gharged with an indictable offence and not with an
offence punishable on summary conviction, and the accused may be
prosecuted on indictment accordingly ;

4. Tishall be sufficient to describe any guch offence in the words
of this section; and any exception, provigo, excuse Or qualification,
wlhether it does or does nol accompany the description of the offence,
muy be proved by the defendant, but need not be specified in the
infurmation or complaint, and if o apecified and negatived, no proof
in relstion to the matter 80 specified and negatived shall be required
on the part of the infurmaat or prosecutor

5. No person who i @ master, or the father, son or brolher of a
master in the purticulur manufacture, trade or business, in or in
conneetion with which any offence under this section s charged to
“have been committed, shall act as a magistrate or justice, in any case
of camplaint or information under this section, or as a member of any
court for hearing any appeal in any guch case.—33 F., ¢.31, 5. 2, parf,
and . . 39V, ¢ 37, 53. 2 and 3. 33-39 7., c. 86, 8. 9, purt, Inip.

13. In this section the expression *¢ trade combination  means any
gombination between masters of workmen or other persons, for regi-
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Jating or alering the relations between any persons Leing mastery or
work men, or the conduct of any master or workmah, in or in respect
of his business or employment, or contract of emplovment or service;
and the expression @ act” includes s default, breach or omizzion ;

2. No prosecution shall be aintainable against any person for
conspiracy to do any act, or i cause any ade lo be done [or the
purposea of a trade combination, unless snch set iz an oflence
punizhable by statute.—33 V., .37, 5. 4.

14. Fvery person who, before or at the time of the public sale of
any Indian lands, or public lands of Canada, or of any Provinre of
Canada, by intimidation, combination or unfair management, hindera
or prevents, or attempts to hinderor prevent, any pereen from bidding
upon or purchasing any lands so offered for sale, is guilty of a
nisdemennor, and liable to a fine not exceeding four liundred dollars
or to two yesrs’ imprisonment, or 10 both.—23 V. {Car)), ¢. 2, 5. 33.
43 V., ¢. 28, & D5

CRIMINAL BREACHES OF CONTRACT.

15. Bvery one who,—

(a.) Wilfully and malicionsly breaks any contract made by him,
knowing or having reasonable cause to believe that the probable
consequences of his ro doing, either alone or in combination with
athers, will be to endanger human Jife, or to cause serious henlily
injury, or to expose valuable property, whether real or personal, to
destruction or serions injury,

(b.) Being under any contract made by him with any municipal
corporation or auihority, or with any company bound, agreeing or
assuming to supply any city or any other place, or any part thereof,
with ges or water, wilfully and maliciously breaks such contract,
knowing or having reasonable cause to believe that the probable
consequences of big eo doing, either alone or in combination with
others, will be to deprive the inbabitanta of that eity or place, or
part thereof, wholly or to o great extent, of their supply of gus or
water, of,

(¢.} Being under any contract made by him with a railway com-
pany, bound, agreeing or assaming to carry 1ler Majesty's mails, ot
to carry passengers or freight; or wilhh Her Majesty, or any oue on
behall of Her Majesty, in connection with a (tovernment railway on
which Her Majesty’s mails, or passengers or freight are carried,
wilfuily sad maliciously breaks auch contract, knowing or having
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Tenson to.belie ve t}lat the probable conseguences of his so doing, either
alone or in cumbination with others, will be to delay or prev‘ont the

running of any locomotive engine, or tender, or freight or passenger
train or car, oo the railway,

_Sl?all', un summary conviction before two juatices of the peace, or
on indictment, be Jiable to a penalty not exceeding one hun()ircd
d(‘)llars, or to imprisonment for a term not exceeclin:g3 three mouths,
with or without hard labor.—40¥F., c. 35, 5. 2. 3839V, c. 86, ss ;
and 5, fmp, B

16. Bvery municipal corporation or authority or company which
being bound, agreeing or assmning te supply any city or s;ny othex"
plave, or any part thereof, with gas or water, wilinlly and malicionsly
breaks any conlract made by such municipal corporation, authotity
or company, knowing or huving reason to believe that the probnb](;
consequences of its so doing will be to deprive the inhabitants of that
city or place or part thereof, wholly, or to a great extent, ol'.their
supply of gas or water, i liable to a penalty not exceeding one
hundred dollars,—40 V., . 35, . 3, pert. )

17. Kvery railway company which, being bound, agreeing or
anl.uming_lO carry Her Majesty’s mails, or to carry pas:enge:;s or
f!‘l?lgllt, wilfully and malicionsly breake any contract made by such
railway company, knowing or having reason to believe, that the
proh&.ible consequences of it 8o doing will be to delay or prevent the
running of any locemotive engine or tender, or freight or passenger

train or car, on the railway, is liable to a penalty noi e i
ceed
hundred dollara—40 V., e. 35, 2. 3 pari. Py oeading o8

) 18. Every punishment under the three sections next preceding
iinposed on Bny person maliciously committing any offence, ehall
equgll y apply and ke enforced, whether the offence i commnitted from
malice conceived against the person, corporation, authority or

company with which the contract is made or otherwise.—40 V., ¢. 35,
8. 4.

19. Every such municipal corporation, aothorily or company,
ah_all cause‘to be posted up at the gas works, or water-works, 01:
rall“‘ﬂ):’ stations, as the case may be, belonging 10 such corporation,
auti?orxty or company, & prited copy of this section and the four
sections next preceding, in some conspicuous place, where the same
may be conveniently read by the public; and as often as such copy
becowmes defaced, obliterated or destroyed, shall canse it to be renewed
with all reascnable despateb
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2. Every such municipal corporation, authority or compauy which
makes default in complying with the provisions of thia section in
relation to such copy a3 aforesaid, shall be liable to a penalty naot
exceeding twenty dollars for every day during which such default
continues; and every person unlawfuily injuring, defacing or covering
up any such copy s¢ posted up, shall be lLiable, on summary convic.
tion, to a penalty not exceeling ten dollars.—40 V., e 35, 5. T. 38-3%
V., ¢. 86, 5. 4, Imp.

FRAUDS WITH RESPECT TO CONTRACTS AND BUSINESS WITH
THE GOVERNMENT.
20, Every one who makes any offer, proposal, gift, loan, promise,

agreenicnt, compensation of consideration, direclly or indirectly, to
any officer or person in the employment of the Government of

_Canada, or of any Province of Cansda, with mntent to secure the

snfluence of guch officer or person to promote either the obtaining or
the execution of any contract with such government, or the pay ment
of the consideration moneys therefor, and—

Every officer or person in the employment of such government,
who accepts, OT agrees to accept, any such offer, proposal, gift, lean,
promise, agreement, compen sation or consideration,

Is guilty of a misdemeanor and liable to a fine not exceeding one
thousand dollara and not less than one Lundred dellars, and to impris-
onment for & term not exceeding one year and not less than ona
month, and in default of payment of such fine, to impriscament for a
further term not exceeding six months.—46 ¥, ¢. 82, 5. 1.

21, Kvery one who, in the case of tenders being called for by or
on behalf of the Government of Canada, ot of any Province of Canada,
for any contract, directly or indirectly, by himself or by the agency
of any other person on hisbehalf, with intent to obtain such contract,
either for himself or for any other person, proposes o7 malkes any gift,
loan, offer, promise or agreement, or offers or gives any consideration
of compensation whatsoever, 1o any person tendering for sucli contract,
or to any officer or person in the employment of gueh government,
and ’

Every person so tendering and every officer or person inthe employ-
ment of the said government who accepts or agrees to accept any such
gift, loan, offer, promise, agreement, consideration or compensation
whatsoever, :
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T guilty of a misdemeancr, and liable to a fine not exceeding one
thousand dollara and not less than one hundred dollars, and to
imprisonment for a term not exceeding one year and not less than cne
month, and, in default of payment of such fine, to imprisonmert for a
further term not exceeding six mooths.—46 37, ¢. 32, & 2.

22, Every one who, being a publie oflicer or puid employee of the
‘Government of Canada, or of any Drovince of Caumla, reccivea,
directly or indireetly, any promise, offer, gift, loan, compensalion or
consideration whatscever, either in money or otherwize, from any
person whomsoever, for fraudulently assisting or favoring any
individual in the transaction of any business whatsoever connceted
with such government, or for doing so contrary to the duties of his
‘8pucial position as an officer or employee of the government, is guilty
of a wisdemeanor, and liable to a fine not exceeding two thousand
dollara, and shall be incapable, for the term of five years, of holding
any public office; and every one who makes such offer shall be lisble
to the same penalty . —46 ¥, . 32, &, 3.

23. Every person ¢onvicted of any offence under the provisions of
the three sections next preceding shall be incapable of contracting
with or holding any contract under any of the said governments,—46
Ve 32,6 4. )
24. No prosecution under the provisione of the four sections next
preceding shall be commenced excepl within two years from the
commission of the offence.—46 ¥, ¢. 32, 2. 5.

WILFUL ‘IIOLA.TION OF BTATUTES.

25, Every wilful violation of any Act of the Parliament of Canada,
or of the Legislature of any Provinee of Canada, which is not made
an offence of some other kind, shall be a misdemeanor, and punishable
accordingly ;

2. Whenever any wilful viclation of any Act ia made an offence of
any particular kind or nnine, the person guilty of such violation shall,
on conviction thereof, be punishable in the manner in which such
offence is, by law, punishable.—31 V., ¢. 1, 5. T, paragrephs 20 and
_'21. 31V.,c. 71, 5 3.

See R.v. Walker, 13 Cox, 94.
CONSPIRACIES—FRAUDS.

+ 26, Every one who is convicted of fraud, or of cheating, or of
conspiracy, shall, in wny case in which no special punishment is
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providel by auy statute, be liable to seven yenrs mprisontnent.—
32-3317, ¢ 29, 5. 86. _
The Tmperial Act, 14-15 V., c. 100, sec. 29 (Lord
wayibell's Act, ) also provides for the punishment of cheats,
frands and conspiracies, not otherwise specially provided for.

In £ v. Roy, 11 L. C. J. 89, Mr. Justice Drummond
said : “The only cheats or frauds punishable at common
law arc the fraudulent obtaining of the property of ancther
by any deceitful and illegal practice, or token, whick affects
or may affect the public, or such frauds as are levelled
against the public justice of the realm.”

It is not every species of fraud or dishonesty in transac-
tions between individuals which is the subject matter of a
eriminal charge at common law.—2 East, P, C. 816.

Fraud, to be the object of criminal prosecution, must be
of that kind which in its nature is calculated to defraud
numbers, as false weights or measures, false tokens, or
where there is a conspiracy ; per Lord Mansfield.—R. v.
Wheatly, 2 Burr, 1125,

So cheats, by means of a bare lie, or false affirmation in
a private transaction, as if a man selling & sack of corn
falsely affirms it to be a bushel, where it is greatly defi-
cient, has been holden not to be indictable.—R. v. Pink-
mey, 2 East, P. C. 818.

So, in R, v. Channell, 2 East, P. C. 818, it was held
that a miller charged with illegally taking and keeping
corn could not be criminally prosecuted.

And in BR. v. Lara, cited in 2 Eust, P. C. 819, it was
held that selling sixteen gallons of liquor for and as
eighteen gallops, and getting paid for the eighteen gallons,
was an upfair dealing and an- fmposition, but not an indict-
able offence.

“The result of the eases appears to be, that if a man sell
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by false weights, though enly to one person, it is an indict-
able offence, but if, without false weights, he sell, even to
many persons, a less quantity than he pretends to do, it
is not indictable.—2 Russ. 610; R, v. Fagleton, Dears,
376, 515,

If a man, in the course of his trade, openly and publicly
catried on, were to put a false mark or token upon an
article, so as to pass it off as a genuine one, when in fact it
was only a spurious ome, and the article was sold and
money obtained by means of that false token or mark, that
would be a cheat at common law, but the indictment, in
such a case, must show clearly that it was by means of
such false token that the defendant obtained the money;
by Chief Justice Cockburn, in B. v. Closs, Dears. & B.
460.

Offences of this kind would now generally fall under the
“Trade Marks Qffences Act.”

Frauds and cheats by forgeries or false prefences are
also regulated by statute.

All frauds affecting the crown or the public at large are
indictable, though arising out of a particular transaction or
contract with a private party. So the giving to any person
unwholesome victuals, not fit for man to eat, lucri causd,
or from malies and deceit is an indictable misdemeanor,—
2 East, P, (. 821, 822, And if a baker sell bread con-
taining alum in a shape which renders it noxious, although
he gave directions to his servants to mix it up in 2 manner
which would have rendered it harmless, he commits an
indictable offence ; he who deals in a perilous article 1aust
be wary how he deals; otherwise, if he observe not proper
cantion, he will be responsible. The intent to injure in such
cases is presumed, upon the universal principle that when
a man does an sct of which the probable consequence may

THREATS, ETC. 635

be highly injurious, the intention is an inference of law
resulting from doing the act.—R. v. Dizon, 3 M. & 811,

If a person maim himself in order to have & more spe-
cious pretence for asking charity, or to prevent his being
enlisted as a soldier, he may be indicted, and on convic-
tion, punished under sect. 26, ante.—1 Hawlins, 108,

Cheating at games, cards, or in betting are provided for
by sect. 80 of the Larceny Act, p. 443, ante.

In indictments for a cheat or fraud at common law, it is
not sufficient to allege generally that the cheat or fraud
was affected by means of certain false tokens or false pre-

_ tenees, but it is necessary to set forth what the false tokens

or pretences were, so that the Court may see if the false
tokens or pretences are such within the law. 2 Euast, P.C.
837. But the indictment will be sufficient if upon the
whole it appears that the money has been obtained by
means of the pretence set forth, and that such pretence
was false.—2 East, P. (. 838.

It would seem that sec. 250 of the Procedure Act does
not apply to cheats and frauds at common law, and that,
therefore, the court has no power of awarding restitution
of the property fraudulently obtained, upon convictions on
indictinents other than those brought under the Larceny
Act.—2 East, P. C. 839..

Upon an indictment for any misdemeanor, if it appears
to the jury upon the evidence that the defendant did not
complete the offence charged, but that he was guilty only
of an attempt to commit the same, the jury may conviet
of the attempt; sec. 183, Procedure Act.

By sect. 184 of the Procedure Act, if upon the trial of
any person for any misdemeanor, 1t appears that the facts
given in evidence, while they include such masdemeamor,
amount in law to a felony, such person shall not, by reason
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thereof, be entitled to be acquitted of such misdemeanor,
unless the court thinks fit to discharze the jury, and to
dircet such person to be indicled for felony.

The act now under consideration also provides for the
punishment of conspiracy, when not otherwise specially
provided for by any statute.

Conspiracics to murder are provided for by see. 3 of e,

162, . 141, ante, concerning oftences against the person.
Assaults arising from conspiracies ate regulated by see. 9,
c. 173.
", Conspiracy is & combination of two or more persons to
accomplish some unlawful purpose, or a lawful purpose by
unlawful means, This is the definition of conspiracy as
given by Lord Denman in R, v. Seward, 1 A.4 E.706; and
though questioned by the learned judge himself in Z. v,
Peck, 9 A. & E. 686, as an antithetical definitien, and in
R.v. King, T Q. B. 782, as not sufficiently comprehensive,
it seems to be so far adopted as the most correct definition
of this offence.—R. v. Jones, 4 B. & 4. 345; 3 Russ, 116.
Bishop, 2, Cr. L. 171, has in a clear and eoncise manner
said “Conspiracy is the corrupt agrecing together of two
or more persons to do, by concerted action, something un-
lawful, either as & means or an end.” See also R. v. Bunn,
12 Com, 316.

But the word “unlawful” used in these definitions of
conspiracy, does not mean “indictable” or eritinal.”
The combining to injure another by fraud, or to do a civil
wrong or injury to another is an indictable conspitacy. So
in a case where the prisoner and L. were in partnership, and
there being notice of dissolution, prisoner conspired v ith
W. & P. in order to cheat L, on a division of assets at the
dissolution, by making it appear by entries in the bouks
that T. was a creditor of the firm, and by reason thereof,
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partnership property was to be abstracted for the alleged
object of satisfying P., it was held by the Court of Crown
Cases Leserved that this was an indictable conspiracy.— R,
v. Warburton, 11 Cox, 584, See K. v. dspinall, 13 Coz,
231 and 5063 R. v. Ormun, 14 Ooz, 381,

Mr, Justice Drunnnoud, in R. v. Roy, 11 L. C. J. 89,
has given the following defiuition of conspiracy: “A cou.
spimey is an agresment by two persons (not being husband
and wife), or move, to du or cause to be done, an act, pro-
hibited by penal law, or to prevent the doing of an act
ordered under legal sanction by any means whatsoever, or
to do or cause to be done an act whether lawful or not by
means prohibited by penal law.”—1. v. Boulion, 12 Coz,
87: R.v. Parnell, 14 Coz, 508 ; R. v. Taylor, 15 Con,
625, 268,

No indictment for conspiracy can be preferred unless
one or other of the preliminary steps required by sec. 140
of the Procedure Act has been taken. See 3 Russ, 116;
Archbold, 936 ; R. v. Levine, 10 Coz, 374; R. v. Lewis,
11 Coz, 404; R.v. Boulton, 12 Coz, 87; 2 Bishop, Cr.
L. 169.

On an indictment for conspiracy to defraud by obtaining
goods on false pretences, the false pretences need not to set
up.—Thayer v. B, 5 L. V. 162, '

An indictment for conspiracy with iutent to defraud,—
declared insuffcient,—I2, v. Sternberg, 8 L. N. 122.

What are the necessary allegation in an indietment for
conspiracy.—R. v. Downie, 13 LK. L. 429.—3ce also
Defoy v R., Rumsay's App. Cas. 193.

Acts done to coerce others to quit their cmployment in
pursuance of a conspiracy are indictable.—R, v. Hibbert,
13 Cox, 82; R. v. Bauld, 13 Cox, 282,
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Where two persons are indicted for conspiring together,
and they are tried together, both must be acquisted or both
convicted—R. v. Manning, 12 Q. B. D. 241,

27. Every one who destroys, alters, mutilates or falsifies any of his
books, papers, writings or securities, or makes, or is privy to the
making of any false or fraudulent entry in any bouk of account or
other document, with intent (o defrand his creditors, or any one or
more of them, is guilty of & misdemeanor, and liable to six months’
imprisonment.— . 8. . €, ¢. 26, 5. 1%,

2%. Every one who nakes, or canses to be made, any gift, con-
veyance, assignment, sale, transfer or delivery of his lands, heredita-
merts, goody or chattels, or who removes, conceuls or disposes ol any
of Ly goods, chattels, property or effects of any description, with intent
to defraud his creditors or any of them, and every one who receives
any such property, real or personal, with such intent, is zuilty of' a
misdemeanor, and liable to a fine not exceeding eight hundred dollars,
and to one year’s imprisonment.—C. 8. UL €., ¢ 26, 3. 20.

MISCONDUCT OF OFFICERS INTRUSTED WITE EXECUTION
"OF WRITS,

29, Every one who, being a sheriff, deputy sheriff, corouer, elisor,
bailiff, constable or other officer intrusted with the execution of any
writ, warrant or process, wilfully misconducts himself in the execation
of the same, or wilfully and without the consent of the person in
whose favor the writ, warrant or process waa jssued, males any false
return thereto, is guilty of a misdemeanor, and liable to a fine and
imprisonment, in the discretion of the court.—27-28 ¥., (Can.) c. 28,
s, 31, part.

EMBRACERY.

30. Every one who is guilty of the offence of embracery, and every
juror who wilfully and eorruptly consents therelo, ie liable, on indict-
ment, to fine and imprisonment.—C' 8. T. €., e 31, 3. 166,
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31. BEvery private prosecutor in the Province of Quebec who, being
a plaintiff in a gui fam action, discontinues or suspends such action
without the permission or dirention of the Crown,is guilty of a misde-
meanor.—27-28 V. (Can.), ¢- 43, 5. 2, part.
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Tt is essential to the existence of this offence of embra-
cery that there should be a judicial proceeding pending ab
the time the offence is alleged to have been committed ; and
the existence of such proceeding must be alleged in the
indictment.-—R, v. Leblane, 8 L, N. 114.

What is embracery.—R, v. Cornellier, 29 L. (. J. 69,



CHAPTER 174.

AN ACT RESPECTING PROCEDURE IN CRIMINAL
CASES,

I ER Majesty, by and with the advice and consent of the Senate
and House of Commons of Canada, enacts a3 follows 1—

SHORT TITLE,
1. This Act may be cited aa ' The Criminal Procedure Adel.”
INTERPRETATION.,

2. In this and in any other Act of Parliament containing sny
provision relating to crimioal law, unless the context otherwise
requires,—

(a.) The expression ' any Act,” or, “ any other Act,” includes any
Act passed or 10 be pagsed by the Parliament of Canada, or any Act
passed by the Jegislature of the late Province of Canada, or passed or
to be passed by the legialature of any Province of Canada, or passed
by the legislature of any Province included in Canada, before it was
in¢luded therein ;

(b.) The expression *justice™ means a justice of the peace, and
includes iwo or more justices, if two or more justices nct or have
jurisdiction, and also any person having the power or authority of
two or more justices of the peace, and one justice may nct, unless
otherwise specially provided ;

{c.) Thse expression ** indictment’’ includes information, inquisition
and presentment as well as indictment, and also any ples, replication
or other pleading, and any record ; '

() The expression *¢ fAinding of the indietment™ ineludes also the
taking of an inquisition, the exhibiting an information and the making
of a presentment ;

{¢.) The expression  property ” includes goods, chattels, money,
valuable securities, and every other matier or thing, whether real or
perronal, upon or with respect to which any offence may be com-
mitled ;

(f) The expression ** district, county or place * includes any divi-
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gion of any Trovince of Canada, for purposes relative to the adminis-
tration of justice in criminal casea ;

(g.) The expression * territorial division *’ means county, anion of
counties, towuship, city, town, parish or other judicial division or
place to which the context applies ;

(2> The expression © the court for crown casca reserved '’ means
and ineludes,—

¢1.) Inthe Province of Untario, any division of the High Court of
Justice for Ontario ;

(2.} In the Province of Quebee, the Court of Queen's Bench, on the
appeal side thereof ;

(3.) Tn the Provinces of Nova Scotia, New Brunewick and British
Columbia, the Supreme Court in and for each of the eaid Provinces,
respeclively ;

(4.) In the Province of Prince Edward Island, the Supreme Court of
Judieature for that Provinge ;

(5, In the Province of Manitoba, Her Majesty’s Courl of Queen's
Bench for Manitoba ; and— -

¢6.) In the Northwest Territories, the Supreme Court of the
Northwest Territories.—32-33 ¥, ¢. 28, & 1, part and c. 30, 5. 65.
46 Ve 10,3 5 parh 43 V,c 25, s 14, C. 8. L.C, & T, 5 57,
part. R.8. N. S (rd 8)e 171, 2. 99, pari. 1 B.S. N. B, &
159, & 22, part.

JURISDICTION,

3. Every superior court of criminal jurisdiction ghall have power
to try any treason, felony or other indictable offence.—34 V.ol
2.2 31V,c42,85. 40V, ¢ 4,54, part

4. No court of general or quarter geasions of recorder’s court, nof
any court but n superior court having eriminal jurisdiction, shall
have power to try any treason, OF any felony punishable with deaih
or any libel.—32-33 V., ¢. 28, 2. 12.

In Canada, the courts of gensral or quarter sessions
have jurisdiction in all cases except treasom, murder,
rape, libel, offences under sects. 21, 22 and 23 of c. 162,

(sec. 5 Procedure Act,) offences under sects, 60 to 76,
ER
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both inclusive, of ¢. 164 {sec. 6 Procedure Act,) perjury,
subernation of perjury, and forgery, by common law;
counterfeiting coin (probably) which was treason by
different statutes (1 Fast, P. €. 158; 2 Huale, 44, 45; 25
Edw, 111, ¢. 7, s 7.), bribery, under influence, persona-
tion or other corrupt practices in elections for Patrliament
(sect. 116, ¢. 8, Rev. Stat.) offences against sects. 6,7 and
8 of c. 146.

The following passage from Archbold's Quarter Sessions,
P- 5, on the jurisdietion of the courts of quarter sessions,
explains fully what our law is on the subject, indepen-
dently of statutory enactments.

*Some doubts were formerly entertained as to the con-
gtruction that ought to be give to the words * Felonies’ and
¢ Trespasses’ in the above commission; some held that
they included onfy such felonies and misdemeanors against
the peace, of which cognizance was given to justices of the
peace by the express words of a statute or statutes; others
held that as the commission was created by stdtute,

namely, in pursuance of stat, 34 Xd. IIL, c. 1, these words
must be deemed to include only such offences as were felo-

nies and {respasses at the time of the passing of the act,
and-that if justices have jurisdiction of any offence created
gince, it must be give to them by the express words of the
statute creating the offence, But these constructions seem
very ansatisfactory; if, according to the first of them, we are
to hold that the courts of quarter sessions are to exercise juris-
diction only in those cases where cognizance of an offence
is specially given them by some statute, the court will
have cognizance of very few offences indeed, and no juris-
diction in most of the cases in which we see them contin-
nelly exercise it; and if, according to the second con-
struction, we confine their authority under the commission
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to offences which were felonies and trespasses at the time of
passing the statute 34 Ed. IIL, ¢, 1, then we shall have

_ the absurdity of a commission being granted in the nine-

teenth century to justices giving them authority to hear
and determine such offences only as were felonies and tres-
passes in the year 1360. There is nothing in the aetitself
or the comrnission, which at all obliges us to give them
so narrow a construction ; and in modern times the general
opinion of the profession, sanctioned by cases which shall
presently be mentioned, is, that with the exception of
perjury at common law and forgery, the court of quarter
sessions has jurisdiction by virtue of the commission of all
folonies whatsoever, murder included, though not speeially
named, and of all indictable misdemeanors, whether created
before or after the date of the commission, Infact, the only
restriction upon their jurisdiction up to the time of the
passing of the 5-6 V., ¢. 38 (30th June, 1842), hereafter
mentioned, appears to have been the proviso contained in
the commission of the peace ; but if they thought fit, even
in capital cases, to proceed o judgment, such jndgment
would have been valid until reversed for real error in the
judgment, or for substantial defect appearing on the face of
the record. As to the word *trespasses,’ the word used,
when the commissions were in Latin, was ¢ transgressiones,
which was & word of very general meaning, including all
the inferior offences under felony, and also those injuties
for which the modern action of trespass now lies; it was

~usually rendered into law French, by the word ¢ trespass,’
- and that is the word used in the original French of the above

statute of Ed. TII., and it is there rendered into Euglish
by the word ‘trespasses.’ In perjury at ecrmmon law, it is
indeed settled, that an indictment will not lie for it in a court
of quarter sassions; but perjury under the statute o Eliz.,
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¢. 9, is within the jurisdiction of the sessions, by the
express words of the act. Forgery ab comumion law also is
not cognizable by the sessions; nor is forgery by statute,
as we shall see presently, when we come to consider the
jurisdiction of the sessions by statute. Where an indict-
Inent for soliciting a servant to steal the goods of his master
was removed into the Court of King’s Bench by wiit of
error, it was argued that the facts charged in the indict-
ment did not amount to an offence at common law, orif
they did, still it was uot an offence indictable at sessions,
as it was no breach of the peace. Asto the first point,
the court held clearly that the facts stated did amount to
an indictable offence ; as to the second point, Lord Kenyon,
C.J.,said: * T am also clearly of opinion that it is indicta-
ble at the quarter sessions, as falliog in with that class of
offences, which being violations of the law of the land, have
a tendency, as it is said, to a breach of the peace, and are,
therefore, eognizable by that jurisdiction; to this rule there
are, indeed, two_exceptions, namely, forgery and perjury;
why exceptions, I know not, but having been cxpressly
g0 adjudged, I will not break throungh the rules of law; no
other exceptions, however, have been allowed, and there-
fore this falls within the general rule” The other judges
being of the same opinion, the judgment was aceordingly
afirmed. So where an indictment for a conspiracy to
charge a man with taking hair out of a bag belongiug to
one A. R. was preferred and found at sessions, and the
parties convieted upon it ; and it was afterwards removed
into the Court of King's Bench by certiorari, and a motion
was then made in arrest of judgment, on the ground that the
sessions had no jurisdiction of conspiracy, any more than
of perjury and forgery, it not being specified in their com-
mission, nor jurisdiction’of it given to them by any special
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statute ; the court, however, held that the sessions had
jurisdiction.

Tord Mansfield, C. J., said thatas no case had been eited
to show whether the sessions had or had not jurisdiction,
the question must be decided upon general principles ;
that as to the cases of perjury and forgery, mentioned in
argument, they stood upon their own special grounds, and
it had been determined that justices had no jurisdietion of
them ; but as to conspiraey, it is a trespass, and tres-
passes are indictable at scssions ; though not committed vh
ot armis, they tend to a breach of the peace, as much as
cheats, which are established to be within the jurisdiction
of seasions.” Where, however, a statute creates a nNew
offence, and directs it to be proseouted before a court of oyer
and terminer, or gaol delivery, without mentioning the

~ general or quarter sessions, that is deemed to be an implied

exclusion of the jurisdiction of the sessions with respect to
that particular offence. But where an indictment for light-
ing fires on the coast, contrary to 47 Geo. 111, sec. 2, ¢
66, was preferred at the sessions, removed by certiorari
and tried at the assizes; and it was objected for the defen-
dant that the sessions had mo jurisdiction, as the statute
required that the offenders should be carried before a jus-
tice of the peace, and by him committed to the county
gaol, « there to remain uptil the next court of oyer and
terminer, great session or gaol delivery,” which amounted
to an implied enactment that indietment should be pre-
fered in those courts only; the court held that, as the
offence was & misdemeanor only, and the defendant might
be prosecuted for it without his being apprehended or in
custody, the clause in the act referred to did not prevent
the indictment from being preferred at the sessions ; they
held the indictment, therefore, to have been properly origi-
nated, and passed sentence on the defendant.
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In England, now, there is a statute which takes away
from the jurisdiction of the courts of sessions of the peace
a large number of offences, which these eourts could before
try and determine. It ig the 5-6 V., c. 58,

5. Neither the justices of the peace acting inand for any district,
county, division, ¢ity or place, nor any judge of the seasions of the
peace, nor the reconder of any city, shali, at any seasion of the peace,
or at any adjournment thereof, try any person for any offence under
sections twenty-one, twenty-two and twenty-three of the “Act respect-
ing offences against the person.—32-33 V., ¢. 20, 5. 48,

6. No court of general or quarter sessions of the pence shall have
power to try any offence under any of the provisions of sections sixty
to seventy-six, both inclusive, of ¢* The Lareceny Aet.”"—32.33 V., ¢ 21,
& 92

7. The judge of the seasions of the peace for the ¢ity of Quebec, the
judge of the eessiona of the peace for the city of Montreal, and every
police magistzate, district magistrate or stipendiary magisirate ap-
pointed for any lerritorial division, and every magisirate authorized
by the law of the Province in which he acts, to perform acts usually
tegnired to be dooe by two or more justices of the peace, may do
alone whatever ia authorized by this Act to be done by any two or
more justices of the peace, and the several forms in this Aet con-
tained may be varied so far as necessary to render them applicable to
such ¢gae,—32-33 V., ¢. 30, 5. 59, and o 36, . 8.

PLACE OF COMMISSION AND TRIAL OF OFFENCES.

8. When any offence punishable under the lawa of Canada has
been committed within the juriadiction of the Admiralty of England,
the same may be dealt with, inquired of and tried and determined in
the same manner as any offence committed within the jurisdiction of
any court before which the offender is brought for trial.—32-33 ¥, «.
29, 5. 136. '

0, When any person, being feloniously stricken, poisoned, or other-
wise hurt, upon the sea, or at any place out of Canada, dies of such
stroke, poisoning or hurt, in Canada, or, being feloniously stricken,
poisoned or otherwise Lurt at any place in Canada, dies of such stroke,
poisoning or hurt, upon the sea, or at any place out of Canada, every
offence committed in respeet of any such case, whether the same
amounts to murder-or manslaughter, or of being accessory to murder
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or manslaughter, may be dealt with, inquired of, tried, determined
and punished in the district, county or place in Canada in which such
death, stroke, poisoning or hurt happens, in the same manner, in all
Tespects, as if euch offence had been wholly committed in that dis-
trict, county or place—382-33 V., ¢ 20,4 % 24-253 V., ¢ 100, 5. 10,
Imp.

The 12-13 V., ¢. 96, s. 1, Tmp., enacts that all offences
committed upon the sea, or within the jurisdiction of the
Admiralty shall, in any colony where the prisoner is charged
with the offence or brought there for trial, be dealt with
ag if the offence had been committed upon any water
situate within the limits of the colony and within the
limits of the local jurisdiction of the eourts of criminal
jurisdiction of such colony.

And s. 2 of the same act enacts that: where any person,
shall die in any coleny of any stroke, poisoning or hurt,
such person having been feloniously striken, poisoned or
hurt upon the sea or within the limits of the admiralty, or
at any place out of the colony, every offence committed in
respact of any such case may be dealt with, inquired of
tried, determined and punished in such colony in the same
manner in all respects as if such offence had been wholly
committed inthat eolony, and if any person in any colony,
shall be charged with any such offence as aforesaid in
respect of the death of any person who having been felo-
piously stricken, poisoned or hurt, shall have died of such
stroke, poisoning or hurt upon the sea, or any where within
the limits of the Admiralty, such offence shall be held for
the purposes of the act to have been wholly committed
upon the sea,

The 17-18 V., ¢. 104, s. 267, Imp., enacts that ail
offences against property or person committed in, or at any
place, either ashore or afloat, out of Her Majesty’s domi--
nions by any master, seaman, or apprentice who at the time
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when the offence is committed is or within three months
previously has been employed in any British ship are
deemed to be offences of the same nature respectively, and
are liable to the same punishments respectively, and may
be inquired of, heard, tried, and determined and adjudged
in the same manner, and by the same courts in the same
places, as if such offences had been committed witlin the
jurisdiction of the Admiralty of England.

The 18-19 V,, e, 91, 8. 21, Imp, enacts that if any
person, being a British subject, charged with having com-
mitted any crime or offence on board any British ship
on the high seas, or in any foreign port or harbor, or,
if any person, not being a British subject, charged with
_having committed any crime or offence on board any British
ship on the high seas, is found within the jurisdiction of
any court of justice in Her Majesty’s dominions which
would have had cognizance of such crime or offence if
committed within the limits of its ordinary jurisdiction,
such court shall bave jurisdiction to hear and try the case
as if such crime or offence had heen committed within such
limits, Then it iz enacted that nothing contained in that
section shall affect the 12-13 V., ¢, 96, (ubi supra).

By the Imperial Merchant Skipping Amendment Aet,
30-31 'V, ¢. 124, sect. 11, it is enacted that ;

“If any British subject commits any crime or offence
-on board any British ship, or on board any foreign ship
to which he does not belong, any court of justice in Her
Majesty’s Dominions, which would have had cognizance
of such crime or offence if committed on board a British
ghip within the limits of the ordinary jurisdietion of such
court shall have jurisdiction to hear and determine the
case as if the said crime or offence had been committed
-89 last aforesaid.” _

Sce B. v. Armstrong, 13 Cox; 184,
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By 23-24 V., ¢. 122, Tmp., legislatnres in Her Maujesty’s
possessions abroad are empowered to pass an enactment
as the one contained in sect. 9 of the Procedure Act,
ante.

By 28-29 V., ¢. 63, Tmp,, any colonial law repugnant to
an Act of the Imperial Parliament is, to the extent of

k repugnancy, void.
sui&nd Ibyc,l:he gourts ( Colonial) Jurisdiction Act, 1874,
—37 V., ¢ 27, Imp.—it is cnacted that: o

« Whereas by certain Acts of Parliament ]l‘msdmtlon
ig conferred on courts in Her Majesty’s colonies to try
persons charged with certain crimes or offences, and doubts
have arisen as to the proper sentence to be imposed upon
conviction of such persons ......... When, by virtue of any
act of Parliament now ov hereafter to be passed, & person
ig tried in a court of any colony for any crime or offence
committed upon the high seas, or elsewhere out o'f tlhe
territorial limits of such colony and of the loeal jnrs-
diction of such court, or, if committed within such local
jurisdiction, made punishable by that act, swtmh person
ghall, upon conviction, -be liable bo.such pt.lmshment ag
might have been inflicted wpon him if the crime or offence
had been committed within the limits of such colony and
of the local jurisdiction of the court, m.ld to no'ether, any-
thing in any act to the contrary notw1.ths§arfd1ng : Provi-
ded always that if the crime or offence is a‘crime or oi’fen_ce
not punishable by the laws of the colony.m.whmh t?m trial
takes place, the person shall, on conwf:tmn, be liable to
puch punishment (other than capital punishment} as shall
seem to the court most nearly to correspond to‘ the
punishment to which such person would ha.w:e been hal:}e
in case such crime or offence had been tried 1n England,

The words “dealt with” apply to justices of the
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peace; “inquired of ¥ to the j
ce; grand jury; tried”
getlt Jury and ¢ determined and pun']isth ” t;lcgl ot
y Lord Wensleydale in R, v. Ruck T R
o . , note Y., 1 Russ
In B, 3 .
i by:n i?::’mbmm-l-& B. 182, a wound was in-
an alien in a foreig
\ ( on vessel
i:)n H}f]er;g.lal.nf, 0];; which wound the alien died ?;e];‘nb?; ndd
lalety after landing. Th od amd
: g e offender wag tri
:z:i::ct:d (:‘if Tnanslaughter, but upon a case rcser\:edd ‘Hld
court 0s c:_1m1na.l appeal held that the clause similar tjo {'.lle
abe ection 9 of our statute did not apply to suck a N
o t_qua.shed the conviction, The judges said that c:lls'e’
m;?:b\ivas- not to be construed as ;mkinrr a homi‘r:'lt;s
[} . :
g aunrle e;r;; England by reason only of the death occurrina
death, url 1t would have been so cognizable in case thg
Coah o ;Thl;et'l z-zt the [}J}Iace where the blow wag given
injury which caused th inflict~
o . _ e death wasinfl
vessglyuone forel‘c?vner upon another on hoard a.asflore;Ct-
el ¥ dpt:}ri the high seas, and, consequently, if death hiz
hen ere followed, no offence eognizable by the la
o country had taken place; see 1 Bishop’ y
12; 1 Cr. Proe, 51, 53, ’ P on &
y liSp;gm‘n;rls “found,” within the meaming of s. 21
o and., teI.l 91, ubi supre, wherever he is act.-uall;r
e ha,s " dfa t-aourt, where he is present, under that
o thi ralsb;ct;on to try him, even if he has been
g arce as & pri
Sattler, Dears, & B, 525 privnen it v. Lopes; R..
On - .n - L3 '
- (;]E'l;fdlﬁn'as to offences committed within the
¢ Admiralty, see drehbold, 29 ;
L B ., 29; 1 Russ, 762;
A
YOY&UGG?:n‘lanHves?eI carrying the German flag, on a
ge from Hamburg to the West Indies, com?imuded
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. by the prisoner, & (Glerman, aond having a crew nearly all
Germans, and a French pilot, whilst on her voyage in the
British Channel, at a point within 9} miles from Dover
Beach, tan into and sank an English ship, and thereby

oceasioned the death of an English subject on board of her.

The facts were such as to render the prisoner (if he had

been an English subject) liable for manslaughter by the

law of England.

Held (per Cockburn, ¢.J., Relly, C. B, Bramwell, J,
A, Lush, J., Pollock, B., Field, J., and gir Ii. Phillimore,)
: urisdiction in the eourts of this country

that there was 10 ]
to try the prisoner, & foreigner passing the English coast,
on the high seas in a foreign vessel, though the ccourence

took place within three miles of the coash. Held (per
Cockburn, C. 4., Bramwell, J. A.; Brett, J. A,, Lush, J,,
Pollock, B., Field, J., and Sir . Phillimore,) that the
offence was not committed on board a British ship, though
the person whose death was caused was in a British ship
at the time of the collision and sinking of her.

Held, (per Lord Coleridge, C. J., Breth, J. A., Amph-
lett, J. A, Grove, J., Demnan, J., and Lindley, J.)
that the courts of this country had jurisdiction, the offence
being committed within three miles of the English coast.

Held (per Lord Coleridge, C. J., and Denman, J.,) that
the offence was committed on board the British vessel.——
R. v. Keyn, 13 Coz, 403. See R. v. Carr,15 Coz, 129.
—R. v. Anderson, 11 Com, 198.

Now, by 41-42 V., c. 73, (Imp.), this decision in R. V.
Keyn, ubi supra, is not to bo follewed. This Act applies
to Canada.

The large inland lakes of Ontario are within the juris-
diction of the Admiralty—R. v. Sharp, 3 P. R. (Ont.}

135.
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Where a person dies in this Province from ill-treatment
reccived on board a British ship at sea, the trial for man-
slaughter aguinst the person who ill-treated him must take
place in the district where the man died, not where he
was apprehended.—R. v. Moore, 2 Q. B, H. 52.

Ou an indictment for an offence committed on board a
British ship upon the high seas, it is not necessary in
order to prove the nationality of the ship to preduce its
register, but the fact that she sailed under the British flag
is sufficient.—R. v. Moore, 2 Q. B. R. 52. Se¢e R.v, Vo
Seberg, 11 Coz, 520, and R. v. Bjornsen, 10 Coz, T4.

In an indictment for a larceny committed on board a
British vessel, it is sufficient to say upon fhe sea, without
saying, upon the high seas.—R. v. Sprungli, 4 Q. L. B
110,

10, When any felony or misdemeanor ia commitied on the boun-
dary of two or more districts, counties or places, or within the distance
of one mile of any such boundary, or in any place with respect io
which it ie uneertain within which of two or more districts, counties
or places it is situate, or when any felony or misdemeanor is begun
in one district, connty or place, and completed in another, every such
felony or misdemeanor may be dealt with, inquired of; tried, deter- -
mined and punished, in any one of the eaid districts, counties or

places, in the same manner as if it had been actually and wholly
committed therein.—32-33 V., ¢ 29, 5. 8.

This clause ia taken from the 7 Geo. 4, ¢. 64, sec. 12 of
the Imperial Acts,

The distance of one mile mentioned in the above clause
is to be measured in a direct line from the border, and not
by the nearest road ; R.v. Wood, b Jur, 225.

This elause does n:. -uable the prosecutor to lay the
offence in one county and 2y it in the other, but only to
lay and try it in either; R. v. Mifchell, 2 Q. B. 636. See

also on this clause; R. v, Jones, 1 Den. 551; R. v. Leech,
Dears, 642,
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Murder, like all other offences, must regularly, a:ccordi-ng
to the common law, be inquired of in the county In which
it was committed. It appears, however, to have been a
matter of doubt at the eommon law, whetht.:r when a man
Jied in one county of a stroke received in another, the
offence could be considered as having becrt completely
committed in either countys; but by the 2-3 Edw.‘ 6, c.
24 sec. 2, it was enacted that the trial sihould be in the

where the death happened.
co%ﬁier the said section 10 of the Procedure Act, where
the blow is given in one county, and the death take:s phace
in another, the trial may be in either of these countle.s.——l.
Russ. 753. This clause applies to coroners, wlllen a felony
has been committed, but not when the de.ath is the result
of an accident.—R. v. Great Western Railway Oompangii
3 (. B. 333 and note by Greaves, 1 Russ. 754 ; R, v.Gran
Junction R. Co. 11 A. & E. 128

11. When any felony or misdemeanor is commitied on a;ny ‘Ee:ic;n.
or on or in regpect of any property, o OF uporll any c?ac 1, a: i;
cart or other carriage whatsgever, gmployed in any _](:mrne_v,t T i
X ommilted on any pereon, or vp of i respect of apy proper ye‘:-_.r
board any veasel, baat or. raft whataoe_ver,_em_ployed in a‘nyt'vcﬁraﬁuc)l.
journey upon any navigable river, ca.na.i or_mln‘nddnaw%a'l.c:l ,demr-
felony or misdemeapor may be _dezflt. with, inguired of, lm‘u, dete
mined and punished, in any distriet, cout.\ty or pluce,lt lrotgr ar{
part whereof such coach, wagon, cart, CATTiBge OF VE8LEl, boa‘ ;Jl r ! 1-:
passed in the course of the journey or voyage duriog whic Bl:if h
felony or mixlemeanor Was comnitted, in .lhe aamne mannler a8 132.
had iyeen sctually committed in euch digtrict, county or place,—

33 V., .29, 2. %

12, Whenever the side, centre, Lank or.other part of any hlg}\.way
or of any river, canal or navigation, constilutes the boundary ii;:g
two Jistricts, counties or places, any felony or unsdem‘eano‘r men Hones
in the two sections pexi preceding may be dealt w1t11,' inquir iy s,
¢ried, determined and punished in either of euch dlstncte;, c:)un 1“
or places, through ar adjoining to, of by the boundary of any pa
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whereof such coach, wagon, cart, carriage or veseel, boat or raft,

passed in the course of the journey or voyage during which such.

felony or misdemeanor was committed, in the same manner a3 if it
had been actually commitied in such distriet, county or place.—32-33
V., e 29, 5 10.

These two clauses are taken from the 7 Geo, 4, c. 64,
sec. 13, of the Imperial Statutes.

This enactment is not confined in its operation to the
carriages of common earriers or to public conveyances, but
if property is stolen from any carriage employed on any
joutney, the offender may, by virtue of the above section,
be tried in any county through auy part whereof such
carriage shall have passed in the course of the journey
during which such offence shall have been committed.—
R. v. Sharpe, Dears, 415, :

As to the effect of the words “in or upen™ in this
section, see R. v: Sharpe, 2 Lewin, 233.

Where the evidence is consistent with the fact of an
article having been abstracted from a railway carriage,
either in the course of the journey through the county of
A, or after its arrival at its ultimate destination in the
county of B., and the prisoner is indicted under the above
section, the case must go to the jury, who are to say
whether they are satisficd that the lareeny was committed
in the course of the journey or afterwards.—R. v. Pierce,
6 Cox, 117. ]

13. If, upon thg dissolution of 4 union of couaties, any information,
indictment or othér criminal proceeding, in which the venue is laid
in a county of the union is pending, the court in whichsuch informa-
tion, indictment or procceding is pending, or any judge who las
authority to make orders’ therein, may, by consent of parties, oron
Tearing the parties upon affidavit, order the venue to be changed to
the new county, and 2!l records and papers to be transmilied to the
proper officers of such county, and in the case of any such indictment

found al any court of criminal jurisdiction, any judge of a superior
court may make the order;
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2, Tf no euch change is directed, all such informations, indictments
and other proceedings shall be earried on and tried in the senior

connty ;

3. Any person charged with an indictable offence who, at the time
of the disuniting of a junior from a senior county, is imprisoned on
the charge in the gaol of the senior county, ot ia under bail or recog-
pizance to appear for trial at any court in the senior county, and
against whom no indictment has been found before the disunion takes
place, shall be indicted, tried and sectenced in the senior county,
unless a judge of a superior court orders the proceedings to be
condueted in the junior county, in which event the prisoner or
Tecognizance, a8 the case may be, shall be removed to the latter county,
and the proceedings shall be had therein; and when, in any such
case, the offence ia charged to have been committed in a county other
{han that in which anch proceedings are had, the venue may be laid
in the proper county deseribing it as *f furmerly one of the united
. counties of ..vvre.”—29-307. {Can.}, 51, ss. 52, 53 and 55.

14.. All crimes and offences committed in any of the unorganized
tracts of country in the Province of Ontaris, inciuding lakes, rivers,
and otber waters therein, not embraced withiu the limits of any
organized county, or within avy provisional judicial distriet, may be
Jaid and charged to bave been committed and may be inquired of
tried and punished within any county of such Province; and such
crime or offence shall be within the jurisdiction of any court having
jurisdiction over crimes or offences of the likke nature commited
within the limits of such county, before which court such crime or
offence may be prosecuted ; and such court ghall proceed therein to
irial, judgment and: execution or other punishment for such crime or
offence, in the same manner a8 if such crime or offence Lad been
committed within the eounty where such trial is bad;

9. When any provisional judicial district or new county ia formed
and established in any of such unorganized tracts, all crimes and
offences committed within the limits of such provisional judieial
dietrict or new county, shall be inguiredof, tried and punished within
the same, in like manner as such crimes or offences would have been
inquired of, tried and punished if this section had not been passed ;

3. Any person accused, or convicted of apy offence in any such
provisional district may be committed to any common gaol in the
Province of Ontario; and the coustable or other officer having charge
of such person and intrusted with his conveyance to any such common -
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gacl, may pass through any county in such Province with such person
in his custody ; and Lhe keeper of the common gaol of any county in
guch Provinece in which it is found necessary to lodge for safe
keeping any auch person so being eonveyed throngh such connty in
custody, shall receive such person and safely keep and detain him in
such common gaol for such peried as is reasonable or necessary ; and
the keeper of any common gaol in such Province, to whick any such
person is committed as uforesaid, shall receive such person amd safcly
keep and detain him in such common gaol under his custody until
diecharged in due conrse of law, or bailed in cases in which bail may
by law be taken.—C. 8. U. €, ¢ 128, 52 100, 101 agnd 105.

15. Whenever any offence is committed in the district of Gaspé,
the offender, if committed to gaol belore trial, may be committed to
the comnmon gaol of the county in which the offence was committed,
or may in law be deemed Lo have been committed, and if tried before
the Court of Queen’s Bench, he shall be so tried at the sitting of such
court held in the county o the gaol of which he has been commilled,
and if imprisoned in the common gaol after trial he shall be so
imprisoned in the common gaol of the county in which he has
been tried.—C. 8. L. (', ¢. 80, 5. 6.

16. Every person accused of perjury, bigamy orany offence under
the provisions of sections filty-three, fifty-four and fifty-five of ' The
Larceny Act,” msy be dealt with, indicted, tried and punished in the
district, county or place jo which the offence is committed, or in which
he is appreliended or is in custody.—32-33 V., ¢ 20, £. 58, part, and
¢ 21,872, parl,and ¢ 23,5.8. 33 V., e 26,5 1, pard 2428V,
¢, 96, 5. 10; e 100, £. 57, Imp. .

Lynch was iundicted in the district of Beaubarnois for
perjury committed in the district of Montreal ; there was
no averment in the indictment that the defendant had been
apprehended, or in custody, or that he was in custody at
the time of the finding of the indictment. The defendant
neither demurred nor moved to quash, but after verdict
moved in arrest of judgment on the ground that there was
no averment in the indictment of hiz having been appre-
hended or in custody. The sitting judge dismissed the
motion in arrest of judgment, but reserved the point so.
raized. '
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Held, That the indictent was defective, that the defect
was one which could not be amended and, consequently,
was uot cured by verdict, and that the judgment must be
arrested and the defendant discharged.—I. v. Lynck, 20
L. €. J.187; 7 R. L. 553 —Sce note under sec. 18, past,
and BR. v. Smith, 1 F. & F. 36, Also note ¢. to 1 Russ. 274

17. The oflence of any person who is an accessory, either before or
after the fact, to any felony, may be dealt with, inguired of, tried, deter-
mined and punished by any court which has jurisdiction to try the
priveipal felony, or any felonics committed in any district, county or
place in which the act, by reason whereol guch person became sush
aceeasory, has been cominitted : Provided, that no person once duly
tried, either as an accessory before or after the fact, or for & substan-
tive felony, shall be lisble to be afterwarda prosecuted for the same
offence.—3t ¥, e 72.0 8, 3233 F, e 1,8 2, 24.25 V.,e 94, 8,
1, Imp. :

There is a material difference between this clanse
and the corresponding clause of the Imperial Aect. See
Greaves, note, to sec. 7 of the Imperial Act, page 25 of

Greaves, Cons. Acts.

. 18. Every one who commits any offence agaiuat the* dci respeci-
ing Forgery,” or commits any offence of forging or altering any matter
whatsoever, or of offering, uttering, disposing of or putting off any
matter whatsoever, knowing the same to be forged or altered, whether
ihe offence in any such case is indictable at common law, or by virtue
of any act, may be dealt with, indicted, tried apd punished io any
district, ¢ounty or place in which he is apprehended or is in costody;
in the sarne manner in all respects as if the offence had been actually
committed in that district, connty or place; and every accessory
belure or after the faci to any such offence, if the saame is felony, and
every person aiding, abetting or gounselling the commission of any
guch offence, il the eame is a wisdemeanor, may be dealt with, indict-
ed, tried and punished, in any distriet, couniy or place in which he
is apprehended or ia in custody, in the eame manner in a!l respects as
if his offence, and the offeuce of hia principal, had been actually com-
mitted in such district, county or plave.—32-23 V., ¢- 13, 5, 48. 24-25
V., c. 98, 5. 41, Imp.

Tt was held, under the corresponding section of the
$3
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English act, that where the prisoner is tried in the county
where he is in custody, the forgery may be alleged to have
been committed in that county, and there need not be any
averment that the ptisomer is in custody there—R. v,
James, 7 C. & P. 553, And in the case of K. v. Smythies,
1 Den, 498, it was held that, although the defendant is not
ghewn to have been in custedy in the county where the
bill is found, until the moment before his trial, when he
gurrenders in discharge of his bail, that is suflicient to make
him triable there, and the judges eaid that the same ruling
had been given in R. v. Whiley, 2 Moo. C. C. 186, though
the report is to the contrary.

This last case is rightly reported in 1 €. & K. 150,
See remarks under sec. 16, ante, :

- 19, Every one accueed of any offence against the provisions of
pection forty-six of the *¢ Act respecling Off ences against the Person™
may be tried either in the distriet, county or place in whick the same
wag committed, or in any district, county or place into or through
‘which the person kidnapped or confined was carried or taken while
under such confinement; bat no person who haa been once duly tried
for any such offence shall be liable to be again indicted or tried fo

the same offence.—32-33 V., ¢ 20, 5. 71, :

See note under preceding section,

20. Every one who receives any chatiel, money, valuable security
or otlier propérty whatsoever, knowing the same 1o have been felo-
niously or unlawfully stolen, 1aken, obtained, converted or disposed
fo whether charged as an acceseory after the fact to the felony, or
with a substantive felony, or with a miedemeanor cnly, may be d;alt.
with, indicted, tried and puuished in any county, district or place in
which he has or has had any such properiy in his poseession, or in
avy county, district or place in which the person guilty of the prin-
cipal felony or misdemeancr may, by law, e tried, in the same manoer
as such receivér may be dealt with, indicted, tried and punished in
the county, district or place where he actnally received such propert
22337, ¢, 21, 5. 105.—24-25 V., c. 96, 5. 96, Tmp. r

See remarks under secs. 82, 83 and 84 of the Larceny
Act,

PROCEDURE ACT, 659

A prisoner was tried at Amherst upon an indictment
containing two counts, one for robbery and the other for
receiving stolen goods. Both offences were proved to have
Peen committed at Truro, and the jury found a general
verdict of guilty on both eounts. )

Held, that the prisoner should have been proceeded
against only on the count for receiving, and that, although
he might have been guilty of both offences, as the robbery
was cotnmitted in another county than that in which he
was tried, he must be discharged.—The Queen v. Russell,
3R &C. (N.S) 254

21, Every one who brings into Canada, or has in his posseasion
therein, any property atolen, embezzled, converted or obtained by
- fraud or false pretences in any other country; in such manner that

‘the stealing; embezzling, converling or obteining it in like manner in
Canada, would, by the laws of Canada, be a felony or wisdemeanor,
may be tried and convicted in any distriet, county or place in Canada
into or in which he brings such property, or has it in posseseion.—
32-33 V., ¢. 21, 5. 112, part.

Sec. 88 of the Larceny Act (see, ante,) enacts that every
one who brings into Canada any property so stolen, ete,
" in any other country is guilty of an offence of the same
nature as if the stealing, ete., had taken place in Canada.

This clanse is not to be found in the Tmperial Aets.
And in England, thefts committed out of the kingdom,
and even in the Channel Islands are not indictable, though
the stolen property is brought iato England. The cases
are clear on the question.

If a larceny be committed out of the kingdom, though
within the crown’s dominion, bringing the stolen money
into this kingdom will not make it larceny here.—E. v,
Prowes, 1 Moo. C. C. 349. And, if & larceny be commit-
" ted in France, the party cannot be tried in England, though
E- he brings the goods thereto,—R. v. Madge, 9 C. & P. 29.
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The prisoner had stolen goods in Guernsey and bronght
them to England, where he was taken and committed for
trial : Held, that Guernsey not being u part of the United
Kingdom, the prisoner could not be convicted of larceny
for baving thein in possession here, nor of receiving in
Lpgland the goods so stolen in Guernsey.—R. v. Dt’.br:’iel,
11 Clox, 207,

This sec. 88 of our Larcensy Act is open to grave objec-
tions. Ilad Parliament the power to pass it? Is it not
ext_m-tenitorial legislation ? Of course, a conviction or an
acquittal in the foreign country whence the goods have
been brought would be no bar here to another prosecution.
The rule that no man shall be put twice in jeopardy for
the same offence “ cannot span country and country in such
a way as to cause a jeopardy in one country fo free the
party from trial in another.”-—1 Biskop, Cr. L. 983. See
Wheaton, International Law, 184, .

And vice versd, a conviction or an acquittal in Canada
would be no bar to a trial in the country where the offence
was committed, upon the return thereto of the offender. So
that a party from France, for instance, who has becn tried
and acquitted thers may, on bis amrival here with the pro-
perty, be arrested, tried and convicted of larceny upon the

same fucts because, by the law of Canada, his act constitutes
larceny, though, in France, it did not, So that, according
to this interpretation of the clause, though this party com‘i
mitted no erime at the time, yet, the mere fact of his com-
ing to Canada with the property will retroact on his act
so a: to make it & crime! And conversely, a Frenchman
may be arrested, tried and convicted here for an act which
in France, was not a eriminal offence; and, upon hi:‘:
return to France, put upon his trial and found never to
have been guilty. The clause has no restriction, It
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extends to forcigners as well as to British subjects, and it
enacts virtually that an act done in 2 foreign country is a
crime in Canada

Now in R.v. Lewis, Dears. & B. 182, under the clause
of the Imperial Act corresponding bo sec. 9 of our Proce-
dure Act, it was held that this clause gives o jurisdiction
to the English courts over offences committed by foreigu-
ers on foreign ships on the high seas. « How can we sa¥, "
said Coleridge, J., “ whether one foreigner wounding ano-
ther on the high seas commits a felony 1 Sce, also, £2.v.
Serva, 1 Den. 104,

The Jaw as to territorial limits of the jurisdiction of any
country is well settled. The laws of no nation can extend
beyond its territory, except as to its own subjects, and can
have no foree to control the rights of any other nation
within its own jurisdiction, The Apollon, 9 Wheat. 370.
s Now, no preposition of law can be more incontestable or
more universally admiited, than that, according to the
general law of nations, a foreigner canuot be held crimi-
nally responsible to the law of a nation not his own, for
‘acts done beyond the limits of its tereitory.” Per Cock-
purn, C. J.—R. v. Keyn, 13 Cox, 403.

This clause of our statute, it 18 trug, does mot in
pxpress terms profess to deal with crimes committed in
foreign countries, but makes it a erime, in Canada, to
bring into Canada property acquired by a crime in another
country, R.v.Hennessey, post. But it requires obvionsly
the trial by our eourts of acts done abroad, cven by
foreigners, and, as previously remarked, autherizes our
courts to stamp as a crime of declare it fo have been a
crime an act done in a foreign country and which at the
time it was done may not have been & crime by the laws
of that country, The contention that the bringing into



662 PROCEDURE ACT.

Canada of the property stolen is the offence to be tried
here does not meet the objection. The first inquiry has to
be wheth_e_r the property was stolen or not, whether there
was a crime or not in the foreign country.

T'he prisoner being the agent of the American Express
Co. in the State of Illinois, received a sum of money “‘hicil
had been collected by them for 2 customer, and put it into
their safe, but made no entry in their books of its reeeipt
as it was his duty to do, and afterwards absconded withpﬂ;
to thiaf. Province, where he was arrested : Held, that
according to Canadian and English law, he was gu,ilty of
]arcfzny and was properly convicted here under the above
section.—R. v, Hennessey, 35 U. C. Q. B. 603.

In this case, it must be' noticed, the prisoner was not
found guilty of bringing into Canada stolen property in
the words of the act, but he was found guilty of larcen
The act. does say that the bringing such a property inf(;
Canada is an offence of the same nature as if the stealin
had taken place in Canada, - But does that mean that. heig
guilty of the same offence ¥ Does it not merely mean thab
the pature of the offence of bringing such property into
Cinid; will l;e either felony or misdemeanor, according to
what the act done in the i i
what o sot done In the foreign country would itself have
hN 0 of)je:[:.ion appears to bave been made to the judge’é
charge in that case, and this objecti i
chargs In hat ease, nd this objection to the verdiet was

The whole case itself does not seem fo have been full
a-rgued, and perhaps would bear reconsideration. It cel?t
taml_}.f does appear by the case as reported that Hennessey

Ez:lsl;’;g gzzzga, found guilty of a larceny committed in the

. S
2... Ifany person has in lis possession in any one part of Canada
>
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any ehatiel, noney, valuable security or olher property whatscever,

which he haa stolen or otherwise feloniously or unlawfully taken or
obtained by any offence against ** The Larceny Act,” in any other
part of Canads, he may be dealt with, indicted, tried and punished
for larceny or thefl in that part of Canada where he go has euch
property, in the same manner 23 if he had actually stolen, or taken
or obiained it in that part; and if any person in any one part of
Canada receives or has any chattel, money, valuable accurity or
other property whatsoever, which has been siolen or otherwise felo-
niounsly or unlawnfully taken or oblained in any other part of Canads,
aneh person knowing such property to lave been stolen or otherwine
feloniously or unlawfully taken or obfsined, may be dealt with,
indicted, tried and punished for such offence in that part of Canada
where he so receives or has such property, in the same manner 28 if
it had been originally stolen or taken or obtained in that part.—32-33
V.,c 28, 8 121, 24257, c. 96, 5. 114, Imp.

The words in ifalics are not in the English act.

A watch was stolen in Liverpool and sent with other
things by railway to a receiver in Middlesex. Held, that
the thief was triable in Middlesex, althongh there was no
evidence that he had left Liverpool.—R. v. Rogers, 11

Coxz; 38. -

. '@, If any person tenders, utters, or puts off sny falge or coun-
terfeit coin in any one Province of (Clanada, or in any ong district,
county or jurisdiction, therein, and also tenders, utters or puts off any.
othier false or counterfeit coin, in any other Province, district, county
or jurisdiction, either on the day of such first mentioned tendering,
attering or puiting off; or within the space of ten days next enswng,
or iT two or more persons, acting in concert in different Provinces, or
in different districts, counties or jnrisdictions therein, commit eny
offence against the * dct respecting Offences relating to the Coin,™
every such offender may be dealt with, indjcted, tried and punished,
* and the offence laid and charged to have been committed, in any one
of the sail provinced, or districts, countiea.or jurisdictions, in the
game manner io all respects, a8 if the offence had been actually and
whoily committed within one provinee, district, county or jurisdiction,
_32.33V., ¢ 18, 5. 20, 2425V, ¢ 99, 55. 10 and 28, Imp.

(lreaves says on this clausz: “ The first parb is intro-
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duced to remove a doubt which had arisen, whether a
person tendering, ete., coin in one jurisdiction and after-
wards tendering, etc., coin in another jurisdiction, within
gect, 10 (of the Imyperial Coin Act) could be tried in
either. As the offence created by that section is only
s misdemeanor, probably there was no substantial yround
for that doubt, but it was thonght better to set the matter
at rest.”

ATPREREXSION OF OFFENDERS.

24, Any person found committing an offence punizhable either
upon indictment or upon summary conviction, may be immediately
apprehended without a warrant by any constable or peace officer, or
by the owner of the property on or with respect to which the offence
is being committed, or by his servant or any other person authorized
by euch owner, and +hall be forthwith taken before some neighboring
Justice of the peace, to be dealt with according to law.—32-33 ¥, ¢
22,369, and . 29, 2. 2. 24-23V., ¢ 97, 8. 61, Fmp.

25, Aoy pereon found committing any offence punishable either
upen indictment or upon summary convietion, by virtue of ¢ Jhe
Larceny Act” or the * det respecling the protection of the Property
of Seamen in the Navy,” may be immediately apprebended without 2
warrant by any person, and forthwith taken, together with the
property, if any, on or with respect to whigh the offence is committed,
before some veighboring justice of the peace to be dealt with according
to law.—32-33¥, c. 21, &. 117, parl. 33V, c. 31, g. 5, parf. 21-25
V., ¢. 96, 5. 103, Jnp.

26. If any person to whom any properly is offered to be soli,’
pewned or delivered, has reasonable cause to suspect that any such
offence has been committed on or with respect to such property, he
may, and, if in his power, he shall apprehend and forthwith carry
before a justice of the peace, the person offering the rame, together
with such properly, to be dealt with according to law.—32-33F,
e. 21, & 117, part,and ¢. 29, 5. 3. 33V, ¢. 31, & 5, part. 2425V,
¢. 96, 5103, Jmp.

27. Any perron may apprehend any other person found commit-
ting any indictable affence in the night, and shall convey or deliver
him to eome constable or other person, se that he may be taken, as
800N a3 conveniently may be, before a justice of the peace, to be dealt
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with according to law.—32-33 1V, o 29, &. 4. 1&15F, o 19, 5. 11,
Imp.

28. Any coustable or peace officer mag, without & w-:xrrant, tf'nke
into custody any person whom he finds lying or loitering in any high-
way, yard or other place, during the night, and whom he ha_s zood
Cal;.Sﬂ'-bi) aurpect of having comitted, or being about to commit, any
felony, and may detain sach peraon until h.e can be brought before a
Jugtice of the peace, to be dealt wilh according to law : .

2. No person who has been so apprehended ehall be deiailned. after
noon of Lthe following day without being Lrought hcfuf‘e a justice of
the pence —32-33V, e 29, s5. 5 and 6. 24-25V.,¢. 96, 5 104, ¢ 97,
5. 57, ¢. 100, 5. 66, Imp.

20, Any person may apprehend any ‘other person Who is fm{nd
committing any indictable offence, againet the‘ w” A?t respecting
Offences relating to the Coin, » and convey and deliver him to & giace
officer, constable or officer of police, o tl.aat he may be conveyed, a3
goon as reasonably may be, before a justice of the peace, to be dealt
with according to law.—32-33V., ¢. 18, s 33, 24-25VF., c. 96, & 31,

Imp.

I;’risoner arrested and detained upon a telegram from
persons in France and England. Konigs, in ve, 6 R. L
213. See R. v. McHolme, 8 P. R. (Ont.) 452.

At common law, if a constable or peace officer sees any
person committing a felony, e not only may, but he must
and is bound to apprehend the offender, And not onlya
constable or peace officer, but « gll persons who are pres-
ent when a felony i3 committed, or a dangerous w?und
given, are bound to apprehend the offender, on pain of
being fined and imprisoned for their neglect, unless they
were under age at the time; (2 Hawkins, 115); and
it is the duty of all persons to arrest without warrant any
person attempting to commit & felony; (R. v. Hunt, 1
Moo, C. C. 93; R. v. Iowarth, 1 Moo. C. C. 207). 'So
any person may arrest another for tht? purPose_of putting
a stop to a breach of the peace, committed in his presence
(2 Hawking, P, C. 115; 1 Burn, 295, 299.) A peace
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it
:blze; may ;Errest any person without warrant, on a reason-
exmndwzpwz_on of felony, though that doctrine doeslnot
xtene }c; ml};dem(]elanors. And even a private person has
ght. But there is a distinetion b
ebween Iy
E:ers;m _and' a constable as to the power to arrestaaﬁl;vcifz
ﬂ;po suspicion of having committed a felony, which i
us stated by Lord Tenterden, €. J., in Beckwi,t:’ L
by, 6 B. &C. 35 ' L
L I : 3 :
. risl;::rder to justify a private person in causing the
Ieﬂ_}; bllfnent. of a person, he inust not only make ;ut a
o 1:)11:]1] e ground of suspicion, but he must prove that :a
o g as been actually committed; See Ashley v. Dunda
' ' ) ¥ . s’
o g):,i)sgp'i ié) ,t ]Wixere?sla constable, having reasenable
_ » that a felony has been committed, i
?::ggt;zeti todetain the party snspected until inquiry ca:x. T;Z
ace ¥ Be. proper authorities. See MeKenszie v. Gibson, 8
m.] . ;LSQQO . .100. This distinction is perfectly settled. T,he
et kpl.';vate persons wag so stated by Genney, in the
s {;01 , Edw: 4, already .mentioned, and ha.,s been
o );dse tled ever since the case’ of Ledwith v. Catchpol
; * O
ranat; % 291,;{1. D, 1783)'; (reaves, on arrest without ﬁazf
A.n ee urphy v. Eills, 2 Han. (N. B.) 347
mimn{, pal'l\fi-if’;e person may also arrest a person found com-
m En:i ;mbdemeanor. This doetrine having been denied
o 0 Btzll.n , by a correspondent of the T%mes, Mr, Greaves,
C;ns.’]-dm -leamed framer of the English Criminal Ia ,
y 06:3 ;an Acts, published, on the question, an 'u'ti;I:
(4 Iigl‘o but@;:; ;:1 E::}';&g;}lefhﬂrfﬁ. Acts) too long for insertim;
: e followin i
oo o et questionw'lig extracts give fully the
“ On these authorities it sto
: seems to be perf;
. perfectly clear th
Wn]i) ;)lr:'ate person - may lawfully apprehend iny ;:;rﬂcat
_ e may catchin the attempt to commit any felc:q;1

F

and tzke him before a
law. ”

« T have now adduce
to prove that the general asser
Times), that * & private individu

ROCEDURE ACT.

justice to be deal

ooy

t with according to

d abundantly sufficient authorities
tion iu the paper (in the
al is not justified in arrest-

ing without a warrant a person found copumitting a misde-

mganor, eannot be supporte

4. On the contrary, those

authorities very strongly tend to ghow that any private
individual may arvest any persoi whom he catches com-
mitting any misdemeanor. It is quite true
been unable to find any express authority which goes to
that extent ; but it must be remembered thab where the

question turns on $ome C
have been any authority to lay dow

that T have

ommon law rule, there never can
n any general rule ;

each case must necessarily be a single instance of a par-
ticular class ; and, as in larceny, notwithstanding the vast

pinding authority, so

same class ; that-it

only case (Fox V. G
attempted, the court

tTdo not‘know_how

9 B. & (. 446, An

gurpriged if wefind no general rulee

gatisfactory way between one and another,

pumber of cases which have been decided,
definition of the offence has ever yet been given by any

in the present case We

iz jmpossible to distin

no complete

must not be

stablished. ”

~ « But when we find that all misdemeanors are of the

guish 1 any

and that in the .

aunt) where such a distinction was
at once repudiated 1t ; and when, ot

the question whether & party indieted for &

was entitled to be discharged on
erden, C. J., said, in delivering the judgment of the court,

misdemennor

habeas corpus, Lord Tent-

for this purpose, to distinguish between

one class of crimes and another. Tt has been
same principle will warrant an arrest in the case of a com-
mon assault. Thab certainty will follow: F parte Seolt,

d when, above all, the sa

urged that the

me broad prin-



668 PROCEDUCRE ACT.

ciple that it is for the common good that all offenders should
be arrested, applies to every inisdemeanor, and that prin.
ciple has been the foundation of the decisions from the ear-
liest times, and was the ground on which Pimothy v.
Simpson was decided; the only reasouable conclusion
scems to be that the power to arrest applies to all misde-
meanors alike, whercver the defendant is caught in the
act.”

It has been held that where a statute gives a power to
arrest o person found commilting an offence, he must be
taken in the act, or in such continuous pursuit that {rom
the findirg until the apprehension, the circumstances con-
stitute one transaction.—Hanway v. Boultbee, 4 C. & P,
330; R v. Curran, 3 C. & P.397; R v. Howart, 1
Moo, G, C.207; Roberts v. Orchard, 2 H. & C. T69; and
therefore, if he was found in the mnext field with property
in his possession snspected to be stolen out of the adjoining
one, it is mot sufficient; R. v. Curran, 3 €. & P. 397;
but if seen committing the offence it is enough, if the
apprehension is on quick pursuit. Hanway v. Boultbee,:
4 C. & P. 350, The person must be immediately appre-
hended ; therefore, probably, the next day would not be
soon enough, though the lapse of time necessary to send
for assistance would be allowable ; Morris v, Wise, 2 F.
& F. 51 ; but an interval of three hours between the com-
mission of the offence snd the discovery and commence-
ment of pursuit iz too lomg to justify an arrest without
warrant under these statutes.—Dowing v. Cassel, 36 L. J,
A, C. 97,

The person must be forthwith taken before a neigh-
boring justice, and, therefore, it is not complying with the
statute to take him to the prosecutor’s house first, though
only half a mile out of the way ; AMorris v. Wise, 2 F. &
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F. 51 ; unless, indeed, it were in the uight time, and then
he might probally be kept in such a place until the morn-
ing.—R. v. flunt. 1 Hoo. €, C. 93.

But no person can, in general, be apprehended without
warraut for & mere misdemeanor not attended with a
breach of the peace, as perjury or libel; King v. Poe, 30
J. P. 178 ; und a private individual canuot arrest another,
without warraut, on the ground of suspicion of his having
been guilty of & misdemeanor ; nor can, in this case, con-
stables and peace officers.—Matthews v. Biddulph, 4 Scott,
N. R.54; Fox.v. Gaunt, 3 B. & A. 798; Griffin v. Cole-
man, 4 H. & N, 265. Neither can any person, not even &
constable, arrest a person without a warrant on a charge
of misdemeanor ; R. v. Curvan, 1 Moo, C. C. 132; R. v,
Phelps, C. & M.180; R, v. Chapman, 12 Coxz, 4 ; Codd v.
Cabe, 13 Cow, 202 ; except when such person 13 found
committing the offence by the person making the arrest,
in the cases, as, anfe, where the statute specially authorizesg
him todo so. And though any person can make an arrest
10 prevent a breach of the peace, or put down a riot or an
affray, yet, after the offence is over, even a constable
cannot apprehend any person guilty of it, unless there is
danger of its renewal.——Price v. Seeley, 10 C. & F. 28;
Baynes v, Brewster, 2 Q. B. 375; Derecourt v. Cor-
bishley, 5 E. & E. 188; Timothy v. Simpson, 1 C, M.
& R. 737, R.v. Walker, Dears. 858, In R, v. Light,
Dears. & B. 332, it appeared that the constable, while
standing outside the defendant’s house, saw him take
up a shovel and hold it in a threatening attitude over his
wife's head, and heard him at the same time say. “If it
wag not for the policemau outside T would split your head
open;” that in about twenty minutes afterwards the
defendant left his house, after saying that he would leave
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his wife altogether, and was taken into custedy by the
constahlé, whe had no warrant, when he had proceeded a
short distance in the direction of his father’s residence;
the prisoner resisted aud assanlted the constable, for which
he was tried and found guilty, and, upon a case reserved,
the judges held that the conviction was right, and that the
constable had the right to apprehend the defendant. * A
constable, as conservator of the peace,” said Williams, J.,
“has authority, equally with all the rest of Her Majesty’s
sllbjechs, to apprehend a man where there is reasonable
ground to believe that a breach of the peace will be com-
mitted ; and it is quite settled that where he has witnessed
an assault he may apprehend as soon after as he conve-
niently can, He had a Tight to apprehend the prisoner
and detain him until he was taken before justices, to be
dealt with according to law. He had a right to take him,
not only to prevent a further breach of the peace, but also
that he might be dealt with according to law in respect of
the assault. which he had so recently seen him commit.”

. cdrrest, . without .wawﬁrant,; for contempt of -cowt.-—;

J ngea of courts of record have power tp commit to the
custody of their officer, sedende curid, by oral command,
without any warrant made at the time.—Kemp v. Neville,
10 ¢ B. N. S. 523. This proceeds upon the ground
that there is in comtemplation of law a record of such
commitment, which record may be drawn up when
necessary ; Watson v. Bodell, 14 M. & W, 37; 1 Bura,
293; for the like rezson mo warrant is required for
the execution of sentence of death.—2 Huale, 408. If a
contempt be committed in the face of a court, as by rade
and contumelions behavior, by obstinacy, perverseness,
or .prevarication, by breach of the peace or any wilful
disturbance whatever, the judge may order the offender to
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be instantly, without any warrant, apprehended and im-
prisoned, at his, the judge’s, discretion, without any
further proof or examination ; 2 Hawking, 221; Cropper
v. Horton, 8 D. & R.166; B. V. James, 1 D. & E.
559; 5 B. & A.894; but the commitment must be for
a time certain, and if by & justice of the peace, for a
contempt of himself in his office, it must be by warrant in
writing ; Mayhew . Locke, 2 Marsh, 317; 7 Taun. 63;
and the jurisdiction with regard to conterpt, which
belongs to inferior conrts, and in particular to the county
court, is confined to contempts committed in the court
itself,—Ez parte Joliffe, 42 L. J. Q. B. 121. This last
case Tests principally on the 9-10 V., ¢ 96 (Imp.), which
gives to county courts power to commit for contempt com-
mitted in face of the court, but is silent as to contempt
committed out of court; see 4 Stephens’ Com.341,—R.v.
Lefroy, L. B. 8 Q. B. 134.-

on a criminal .account may be ~apprehended at any time

" in the day or night. The 29 Car. 2, . 7, sec. 6, probibited

arrests on Sundays, except in.cases of treasons, felonies
and breaches of the peace, but now, an arrest in any
indictable offence may be executed om a Sunday. See 4
Stephens Com. 347; 1 Chitty, 16; Rawlins v. Ellis,
10 Jur. 1039. No place affords protection to offenders
against the criminal law, and they may be arrested any
where, and wherever they may be.— Bacon's Abr. Verd.
Trespass.

Ag to the manner of arresting without warrant bya
private person, he is bound, previously to the arrest, to
notify to the party the cause for which he arrests, and to
require him to submit ; but such notification is not neces-
sary where the party is in the actual commission of the

Time, place and manner of arrest.—-A person charged'
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offcnce, or where fresh pursuit is made after any such
offender, who, being disturbed, makes his escape; so a
coustable arresting, without warrant, is bound to notily his
authority for such arrest, unless the offender be otherwise
acquaintzd with it, except, as in the ease of private
individuals, where the offender is arrested in the actual
commission of the offenee, or on fresh pursnit.—AR, v,
Howarth, 1 Moo, C. C. 207,

If a felony be committed, or a felon fly from justice, or
a dangerous wound be given, it is the duty of every man
to use his best endcavors for preventing an escape, and
if, in the pursuit; the felon be killed where ke cannot be
otherwise overtaken, the homicide is justifiable, This rule
is mot confined to those who are present so as to have
ocular proof of the fact, or to those who first come to the
knowledge of it, for if in these cases fresh pursuit be made,
the persons who join in aid of those who began the pursuit
are under the same protection of the law. But if he may
be taken in any case without soch severity, it is, at least,
manslaughter in him who kills, and the. jury ought to
gnquire whether it were done of necessity or not; T Eust,
P, (. 298; but this is not extended to cases of misde-
meanor or arrests in eivil proceedings, though in a case of
riot or affray, if a person interposing to part the comba-
tants, giving notice to them of his friendly intention, should
be assaulted by them or either of them and in the struggle
should happen to kill, this will be justifiable homicide,
—Fost. 272. IHowever, supposing a felony to have been
actually eommitted, but not by the person suspected and
pursued, the law does not afford the same indemnity to
such as of their own accord, or upon mistaken information
that a felony had been committed, engage in the pursuit,
how probable soever the suspicion may be; but constables
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acting on reasomable suspicion of felony are justified in
proceeding to such extremitics when a private person may
not be; but the constable must know, or at least have
reasonable ground for suspecting, that a felony has
been committed; for a constable was convieted of
shooting at a man, with intent to do him some grievous
bodily harm, whom he saw carrying wood out of a copse
which he had been employed to watch, and who, by run-
ning away, would have escaped if he had not fired, for
unless the man had been previously suramarily convicted
for the same offence he had not committed a felony,
and, though he had been so previously convicted, the
constable was not aware of it. And the conviction was
affirmed by the conrt of crown cases reserved. “Weall
think the conviction right,” said Pollock, C. B, “the
prisoner was not justified in firing at Waters, because
the fact that Waters was cominitting a felony was not
known to the prisoner at the time.”—ZR. v. Dadson, 2
Den. 35.
* What is an.“ immediate arrest ¥ under secs. 24 and 25
is a question for the jury.—Griffith v. Taylor, 2 C. P. D.
194, '

On the clause corresponding to sec. 26, ante, GGreaves
8aYS

«r Asto what constitutes o reasonable cause, in such cases,
depends very much on the particular facts and circum-
stances in each instance ; the general rule being that the
grounds must be such that any reasonable person, acting
without passion or prejudice, would fairly have suspected

3 the party arrested of being the person who committed the

offence, though the words of the statute seem to authorize -

the apprehension of the person offering, whether he be sus-

pected or not.—Allen v, Wright, 8 C. & P, 522, A bare
IT



674 PROCEDURE ACT.

surmise or suspicion is plainly insufficient. Leete v. Hart,
37 L. J. C. P. 157 ; Davis v. Russell, 5 Bing. 354.”

If the conduct of the person arresting is impugned in an
action of false imprisonment, a question arises as to whom
does it belong to decide whether the defendant had reason-
able cause of suspecting the plaintiff. The anthorities
conflict upon the point. In Davis v. Russell, 5 Bing. 354,
apd in Stonehouse v, Elliott, 6 T R, 315, the Court of Com-
mon Pleas held it to be the judge’s provinee to decide
whether the faets alleged constituted such reasonable cause,
and for the jury to say whether the facts stated really
existed, and the defendant acted upon their existence. But
in Wedge v. Berkley, 6 A. & E. 663, the court of Queen’s
Bench considered the question of reasonable and probable
cauge, & question purely for the-jury. In the later case,
however, of Broughton v. Jackson, 18 Q. B. 378, it was
treated as a question of law ; and in the case of Hailes v.
Marks, 7T H. & N. 56; see also Hoggv. Ward, 3 H. & N.
417 ; the court of exchequer held the question of reasonable
eange. to be purely one of law for the judge. It is to be
observed, however, that Bramwell, B, grounds his desci-

" sion upon the case of Pantor v, Williams, 2 Q. B. 169,
without adverting {o the fact that that was an action for
malieious prosecution. It is submitted, however, that there
ig a clear distinction between the two cases, for whilst only
judges or lawyers are competent to form an opinion upon
what facts an asction or an indictment would lie, and are
thus the only persons competent. to decide whether there
was reasonable cause for instituting a prosecution, yet lay-
men are quite as competent as lawyers to.say what affords
a reasonable ground of suspicion against a particular person
of having committed a erime, And thus it may well seem
thai 11 tiie one form of action the judge may dircct the
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jury as to the reasonableness of the cause for a prosecution,
leaving the jury to ascertain the truth of the facts alleged ;
and in the other the jury may have the question of reason-
able cause of suspicion entirely left to them. The vary-
ing circumstances of each case make it Impossible to lay
down any standard or fixed rule as to what is areasonable
ground of suspicion.—Hogg v. Ward, ubi sup; Broughton
v. Jackson, ubi sup.

In Lister v. Pervyman, L. R. 4, H. L, 521, it was held
that it is a rule of law that the jury must find the
facts on which the guestion of reasonable and probable
cause depends, but that the judge must then determine
whether the facts found do constitute reasonsble and
probable cause, and that no definite rule can:be laid down
for the exercise of the judge’s judgment. In an action
for a malicious prosecution, although the question of rea-
gonable.and probable cause is an inference to be drawn by

. - the judge from facts undisputed or found, yet the test is,

not what impression the circumstances would make on
the mind of a lawyer, but whether the circumstances
warranted a discreet man in instituting and following up
the proceedings. Kelly v. Midland Great Western Rail-
way. of Ireland Company, T Ir. R,C L 8 .
Ag framed, this clause is open to this absurdity, that if
any person offers to sell any property which is reasonably
suspected to have been obtained by any offence, to another
person, such person mot only may, but is required to
apprehend the person offering the property ; but if a pet-
son has any quantity of property which is suspected to
have been stolen; etc., in his possessién, but does not offer

it to any one, he canuot be apprehended under this clause;

so that the right to apprehend under it depends on whethey
or not the offender offers the property to any person. It
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js true that, by the commen law, any peace officer may
lawfully apprehend a person in such a ease, if there be
reasonable suspicion of a felony bhaving been committed,
but a private person must not only have reasonable suspi-
cion of a felony having been committed, but must alse be
able to prove that one has actually been committed, in
order to justify him in apprehending any person in such a
case ; Beckwith v. Philby, 6 B. & €. 35; and if the case
were only a misdemeanor, no person ig authorized by the
common law to apprehend after the misdemeanor has
been committed unless with & warrant. Foz v, Gaunt, 3
B. & A. 798. The consequence is that, for instance, any
one who has obtained a drove of oxen by false pretences,
may go quietly on his way, and no one not even a peace
officer, can apprehend him without & warrant; but if a
man offer a partridge, supposed to have been killed in the
close season, he not only may but is required to be appre-
hended by that person, and, if the words of the clanse are
strictly interpreted, whether the person so offering the
article iz himself even suspected of guilt. See Greaves
Cons. Acts, 188,

On clanse 27 Greaves says:

« As the law existed before this statute passed, there were
sundry cases, in which persons committing indictable offen-
ces by night could only lawfully be apprehended by certain
specificd individuals, amongst whom peace officers and
constables were sometimes omitted. The consequence was,
as might naturally be expected, that resistance was fre-
quently made by offenders, and grievous, if not mortal
injuries inflicted upon persons endeavoring to apprehend
such offenders ; indeed many melancholy instances have
occwred where death has been occasioned in nightly fray,
and the party causing guch death, though found commit-
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ting an offence, fer which he might have been lawiully
apprehiended by some one, has escaped the punishment he
deserved for killing a person, who honestly believed he
had not only a right, but was in duty bound to apprehend
him, because it turned out, uponr investigation on the
trial, that such person was not lawfully entitled so to
apprehend, through some cause or other, of which the party
killing had no knowledge at the time, This clause, with a
view to remedying all such cases, anthorizes any person, be
he who he may, to apprechend any person found commit-
ting any felony or indictable misdemeanor in the night ;
and it is conceived that it will prove highly beneficial, as
nothing can more strongly tend to the repression of offen-
ces than the certain knowledge that, if the party is found
committing them by any one, such person may at once
apprehend him.”

What is night under this clause ? The Larceny Act
defines it, but only for the purposes of that act. Night,
therefore, in this section, is not defined at all, and the
time in which it begins and ends, in each case with refer-
ence to this section, is regulated by the cormon law.

At common law, night is the time between sunset and
sunrise,. Wharton, Law Lexicon, Verb. Night; 3 Chitly,
1104.

Under sec. 29 of our statute, Greaves remarks: *this
clause is new, and clearly unnecessary, as far as it relates
to any felony or indictable misdemeanor, for there is no
doubt whatever that any person in the act of committing
any such offence is liable by the common Jaw to be appre-
hended by any person, but it was introduced at the msti-
gation of the solicitors of the Treasury, as it has been found
that there was great unwillingness to apprehend in such
cases, in consequence of doubts that prevailed among the
public as to the right to do so,”
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ENFORCING ATPEARANCE OF ACCUSED,

30. Whenever a charge or complaint (A) i« made before any
justice of the peace for any territerial divieion in Canada, that
any pereon has committed, or is suspected to have comminitted any
treason or lelony, or any indictable misdemeanor or offence within the
limits of the juriediction of such justice, or that any person guiliy or
snspected to be guilty of having committed any such crime or offence
elsewhere out of the jurisdiction of such justice, is or resiles oris
suspected to be or reside within the limits of the jurisdiction of such
Justice, then, and in every such case, 3f the person eo charged or
complained against is not in custody, such justice may issue his
warrant (B) to apprehend snch person, and to cause him to be
brought before himn or any other justice for the same territorial
division.—32.33 V., e. 30, 5. 1.-

31. The justice to whom the clhiarge or complaint ia preferred
instead of issning, in the ficst instance, his wareant to apprehend the
person charged or complained againat, may, if he thinks fit, issue his
summons (C) directed to such person, reqniring himn to appear before
him at the time and place therein mentioned, or before auch other
justice of the same territorial division as shall then be there, and if
after being served with the summons in manner hereinafter mentioned,
he fzils to appear at such time’'and place, in obedience to snch sum-
mons, the justice or any other justice for the same territorial division

may issne his warrant (D) to apprehend the person so charged or.

complained against, and ¢anse such person to.be brought before him,
or before eome other justice for the same territorial division, to anewer
to the charge or complaint, and to be further dealt with according to
Jaw; bat any justice may, it he sees fit, issne the warrant herein-
befure first mentioned, at any time before or after the time mentioned
in the summons for the appearance of the accused person —32-33 V',
¢ 30, 5. 2. .

32, Whenever any indictable offence is committed on the high
seas, or in any creek, harbor, haven or othier place, in which the
Admiralty of England have or claim to have juriediction, and when-
ever any offence is committed on land beyond the geas for which an
jndictment may be preferred or the. offender may be arrested in
Canads, any justice for any territorial division in which any person
charged with having committed, or snspected of having cemmitted
any such offence; i3 or is suspected to be, may issue his warrant (D 2)
to apprebend such-person, to be dealt with as therein aud hereby
directed.—32-33 V., ¢. 30, 5. 3.
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33, If an indictiment is found by the grand jary in any court of
criminal jurisdiction, against any person then at Jarge, and whether -
such person has been bound by any recognizance to appear (o answer
to uny such charge or not, apd if such perason has not appeared and
pleaded to the indictment, the person who acta as clerk of the Crown
or chief clerk of such court shall, st any time, at the end ?f the term
or sitlings of the court at which the indictment has l?een found, upon
application of the prosecutor, or of any person on his behalf, and on
payment of a fee of twenly eenta, grant to such prosecu_tor or person
n certificate (E) of such indictment having been foq_txd 3 an{% upont
production of such certificate to any justice for the territorial ¢.i.msloln
in which the offence ig alleged in the indictment to have beén corit~
mitted, or in whi¢h the person indicted résides, or is' supposed or sus-
pected to Teside or to be, such justice shall issue h'm warrant (F) to
apprchend the person 8o indicted, and to cavse ‘m{n to be urought
before him or any other ju-tice for the same territorial division, to be
dealt with according to law.—32-33 V., c. 354 _

. "B4. If the peiseh i {hereiipun apprebendéd and brought before
any such justice, such juatice, upch its being prgved pon oath or
affirmation before himn that the person 8o apprehiended is the person

vharged and named in the indiettnent, ahall; without further inquiry

or exsimination, commit (@) him for trial or admit him to bail as
hereinafter mentioned.—32-33 ¥, ¢. 30, 5. 5,

85, If the person so indictéd iz confined in shy ga.ol or pris‘on. for
any other offence than that charged in the indiélment at_ the time of
"such applieation and préduciion bf puch certifieate to the justice, su:mh
justice, upos its being proved before him, upon ocath or affirmation,
‘that the person so indicted and the persen so confined in pricon are
-one and the game person; ehall issue hig warrant (H) dlrecl.e::i to the
gaoler or keeper of the gaol er prison in which the person 50 indicted
is then confined, commanding him to detain such personin his cuslzody

until he is removed thetefrom by wiit of habeds vorpus, or by on_ie_ar .
6f the proper couft, for the purpose of being tv:-ied upon the sm:l
indictment, or until he i otherwise removed or discharged out of his
custody by due course of law.—32-33 ¥, ¢. 30, 3. 6. '

36. Nothing hereinbefore contained shall prevent the igeuink or
_execution of bench warranis, whenever any conrt uf competedt
juriediction thinks proper to otder the issuing of any such warrant.— .
32-33 V., €. 30, . 7; )

7. Any justice inay grant or isue any watrant a9 ?foreamd, or
any search warrant,on a Bunday or other statutory holiday, as well
a8 on any other day —32-33 ¥y ¢ 30, . 8. : o
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38, Whenever a charge or complaint for any indictable offence is
made before any justice, if it ia intended to iasue a warrant in the first
ingtance against the person charged, an  information and complaint
thereof (A) in writing, on the catls or aifirmation of the informant, or
of sowne witness or witnesses in that behalf, shall be laid before such
justice.—32-33 V., ¢. 30, 5. 9.

39, When it is intended to issne a smmmoens instead of a warrant
in the first instanec, the infurmation and complaint shall also be in
writing, and be sworn to or affirmed in manner aforesaid, except
whenever, by some act or law, it is specially provided that the infor-
mation and complaint may be by parol merely, and without any
oath or affirmation to support or substantiate the same—32-33 1, ¢.
30, 5. 10.

4. The justice receiving any information and complaint as afore-
said, if he thinks fit, may issue his summons or warrant as herein-
before directed, to cause the person charged to be and appear as

:thereby directed ; and every summons (C) shall be directed to the
- person g0 charged by the ioformation and shall state shortly the
matter of sach information, and shall require the person to whom it
‘ie directed to be and appear at a certain time sud place therein men-
tioned, before the justice who issues the summons, or before such
other justice for the same territorial division as shall then be there,
.0 answer to the charge and to be further dealt with according to law,
.==3233 V,c 304 13.

.41, Every such summons ehall he served by a constable or other
-peace officer, upon the person to whom it is directed, by delivering
the same to such person, or if he cannot conveniently be 8o served,
‘then by leaving the same for him with some person at hinm Jast or
-usgual place of abode.—32-33 V., ¢. 30, = 14, '

42, The constable or other peace otficer who serveathe same, shall
attend at the time and place, and beforc the justice in the summons
raentioned, to depose, if necessary, to the service of the summons.—
32-32 7, £. 80, . 15,

43. If the person served does not appear before the justice at the
time and place mentioned in the summnons, in obedience to the same,
the justice may issue his warrant (D) for apprehending the person so
summoned, and bringing him before such justice, or before some
other justice for the same territorial division, to answer the chargein
the information and eomplaint mentioned, and to be further dealt with
according to law,—32-33 7., ¢ 30, & 16.
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44, Every warrant (B} inasued by any justice to apprehend any
person charged with any indictable offence shall be under the hand
and zeal of the justice issuing the same, and may be directr.:d w a'll‘ or
any of the conatables or ovher peace officers of the territorial division
within which the same is o be executed, or toany such ccmsmhlt? mfd
all other constables or peace officera in the territorial division within
which the justice issuing the same has juriadiction, or generally. to
all the constables or peace officers within auch last mentioned territo-
rial division; and it shall etate shortly the offence on which 1t ].B
founded, and shall name or otherwise describe the offender; and it
shall onler the person or persona to whom it ia directed to apprehend
the offender, and bring him before the justice issuing the _w.arrant,
or before some other justice for the same territorial division, to
answer the charge contained in the information and to be fuather dealt
with aceording to law.—32-33 V., ¢. 30, . 17.

45. Tf, in any warrant or other instrument or document igsued in
E  any Province of Canada, at any time, by any justice, it.is stflte-fl th_at
f- the same is given under the hand and seal of any justice signing 1t
such seal shall be presumed to have been affized by him, and ita
absencs shall not invalidate the jostrument, or such jusnce‘may,
any time thereafter, affix such eeal, with the same effect as if it had
been affixed when such instrument was signed.—32:33 ¥, ¢- 36, s 4,
- park

... 40. Tt ehall not be necessary to wake the warranb returnable at
-any particular time, but the same shall remain in force uotil
executed.—32-33 V., ¢, 30, 2, 18. .

47. Such warrant may ba executed by apprehending the o_ﬁ‘enfier
atany place in the territorial division within which the jnsticeiseuing
tlie same haa jurisdiclion, or in case of fresh pursuit, at any place in -
the next adjoining terrilorial divieion, and within seven miles of the
border of the first mentioned territorial division without having the
warrant backed as hereinafter mentioned. —32-33 ¥, ¢. 30, 5. 12

48. If any warrant is directed to all constables or other peace
officers in the territorial divigion within which the justice has juris-
diction, any constable or other peace officer for any place within. such
territorial division may execute the warrant at any place within the
jurisdiction for which the justice acted when he granted euch warrant,
in like mauner o if the warrant had been directed specially to such
constable by name, and notwithstanding the place within which such
watrant ia executed ia not within the place for which he is constable
or peace officer.—32-33 V., e, 3¢, £. 20.
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49, 17 the person against whom any warrant has been issued ean-
not be found within the jurisdiction of the justice by whomn the same
waa issued, or if he eecapes into, or is supposed or is snspeeted to be,
in any place within Canada, out of the jurisdietion of the Jjustice issu-
ing the warrant, any justice within the juriadiction of whom the person
. 80 eacapes, or in which he is or is suspected to be, upon proof alone
- being made on oath or affirmation of the handwriling of the jnstice

who issned the same, without any seeurity being given, shall make an
ilndorrement {[) on the warrant, signed with his name, authorizing the
execution of the warrant within the jurisdietion of the juslice
msking the indorsement; and such indorsement shall be sufficient
suthority to the person bringing such warrant, and to all other per-
pons to whom the same was originally directed, and also to 2ll con-
stables and other peace officers of the territorial division where the
warrant ias been s0 indorsed, Lo execute the same in such other terri-
torial division, and to earry the person against whom the. warrant
issued, when apprehiended, before the justice who first issned the war-
fant, or before some other justice for the sarne teftitorial division, of
‘before some justice of the territorial division in Which the offence men-
tioned in the warrant appears therein to have béen committed —32-33
¥, c. 30, 5. 23. LT
50, If the prosecutor or any of the witnesges for the prosecution
are then in the territorial division where such person has been appre-
hended, the constable or other person or persons whio have appreheng-
4d him miy, il 5o ditected by the judtice baukibg the warrant, lake
Lim before the jistice who backed the warkaiit, or before soie other
justice for the same territorial division ot place; and the said justice
may thereupon take the examination of such prosecutor or witnesses,
aud proceed in every respect in the manner hereinafter directed, with
- respect to persons churged before a justice with an offence alleged to
have been committed in another territorial division than that in which
such persons have been apprehended.—32-233 ¥,y e 30, 1. 24,

SEARCH WARRANTS AND SEARCHES,
See an article on search warrants in the Appendix to
Greaves’ Cons, Acts, : :

51. Ifa credible witness proves, wpon ocath {K) before a Justice,
that thete is rensenable caunse to suspect that any property whatso-
ever, on or with respeet to which any larceny or felony has been com-
‘mitted, isin any dwelling-house, ont-house, garden, yard, croft or other
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p'ace or places, the justice may grant a warrant (K 2), to search such
dwelling-house, garden, yard, croft or other place or places for su.ch
property, and if the same, or any part thereof, is then found, to bring
the eame and the person or persons in whose posseasion such house
or other place then is, before the justice granting the warrant, or some
other justice for the same territorial divislon.—32-33 V., ¢. 30, 6. 12,

52, If any credible witness proves, upon oath before any justice, 4
reasonsble cause to suspect that any person has in his possession ot
on his premises any property whatsoever, on or with respect to which
any offence, punishable either upon indictment or upon SBINMATY CON-
viction, by virtue of ¢ The Larceny Aet)’ or the * Adct respecting tfw
profection of the Praperty of Seamen in the Navy,” has been commit-
ted, the justice may grant a warrant to gearch for such property, as
in the case of stolen goods,—32-33 ¥, 0. 21, & 117, part. 33 ¥, . 3L
2. 5, part. :

53, On complaint in writing: made o any. justice of the countys
district or place, by sny person _interested in any mining ciaim,_ that
mined-goid or gold-bearing quartz, or mined or unmanufactured silver
or silver ore, is unlawfully depovited in any place, or held by avy
person contrary to law, a general search warrant may be issued by
guch justice, as in the case of atolen goods, including any number of
places or persons named in such complaint, and if, upon such seafch

‘any such gold or gold-hearing quartz, or gilver or silver ore is fonnd

1o be unlawfully deposited or held, the justice shall make sach order
for the restoration thereof to the lawful owner 88 he ccosidera right:.

9. The decision of such justice shall be subject to appesl, as In
ordinary cases on summaty conviction ; but before such appeal shall
be allowed, the appellant shall enter intoa recognizance in the manver
provided by law in cases of appeal from sumtary con victions, to the
value of the gold or ether property in question, that he will prc‘psecute
hie appeal at the next siltings of any court having juriediction in i:hat
behulf, and will pay the costs of the appeal in cage of & decision againat
him, and, if the defendant appeals, that he will pay such fine, a8 the
court may impose, with cosla—32-33 Yy e 21, se, 33 and 3. :

54. Ifany conatable or peace officer hus reasonable cause to suUB«
pect that any timber, mast, spar, saw-log or other descripi.ion_ of
lumber, belonging to any lumberman or ownér of tumber, and beann'g
the registered trade mark of such ldmberman or owner of lumber, is
kept or detained in any aaw-mili; mill.yard, boom or raft without the
knowledge or consent of the owrer, puch conatsble or peace officer may
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enter into or upon the same, and search or examine, for the purpose of
ascertaining whether such limber, mast, apar, saw-log or other descrip-
tion of lumber ia detained therein without such knowledge and con-
sent.—38 V., e 40, ¢. 1, part.

55, Ifit ia made to appear, by information on oath or aflirmation
before a justice, that there is reasonable cause to believe that any per-
son has in his custody or possession, without lawful authority or
excuse, any Dominion ot Provincial note, or any note or Lill of any
bank or body corporate, company or person carrsing on the business
of bunkers, ot any fruine, mould, or implement for making paper n
imitation of the paper used for such notes or bills, or any such paper,
or any plate, wood, stone or other material, having thereon any wurds
forme, devices or characters capable of producing or intended to pro-
duce the impression of any euch note or bill or any part thereof, or
any tool, implemnent or material used or employed, or intended to be
veed or employed, in or about any of the operations aforesaid, or avy
forged eecurity, document or instroment whatsoever, or any machin~
ery, frame, mould, plate, die, eeal, paper or other matter or thing used
or employed, or intended to be used or employed, in the forgery of any
security, document or instrument whatscever, auch justice may, if he
thinks fit, grant & warrant to search for the same; and if the zame is
found upon such search, it shall be lawful to seize and carry the same
before zome justice of the district, county or place, to be by him
disposed of according to law; end sll such matters and things so
seized as aforesaid shally by order of the court by which any such
?ﬁ‘ehder ig tried, or'if there is no such trial; then' Ly order of some
justice of the peace, be defaced and destroyed, or otherwise disposed of
ag such court or justice directs.—32-33 ¥, ¢. 19, 1. §3.

56. If any person finds or discovers, in any place whatsoever, or
in the custody or possession of any person having the same without
lawful authorily or excuse, any false or counterfeil coin resembling
or apparently intended toresemble or pase for any eurrent gold, silver
or copper coin, or any coin of any foreign prince, stale or country, or
any instrument, tool or- engine whatsoever, adapted and intended for
the counterfeiting of any such coin, or any filings or clippings, or
any pold or silver bullion, or any gold or silver, in dust, solution or
otherwise, which has been produced or obtained by diminishing or
lightening any current gold or silver coin, the person so finding or
discovering sliall seize and carry the same forthwith before a justice :

% If it ia proved, on the oath of a credible witness, before any jus-
tice, that there is reasonable cause to suspect that any person has
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heen concerned in counterfeiting current gold, silver or copper coin, 0T
any foreign or other cuin mentionped in the “ det respecting Offences
relating to the Coin,” or has in his custody or possession any euch false
or counterfeit coin, Or any im<trument, toel or engine whatsoever,
adapted and intemled for the waking or counterfeiting of any euch
¢oin, or any other machine used or intended to be used for making or
counierfeiting any such coin, or any such filings, clippings or bullion,
or any such gold or silver, in dust, solution or otherwise, as aforesaid,
any justice may, by warrant under his hand, caure any place whatso-
ever belonging to or in the occupation ot under the control of such
suspected person to be searchud, either in the day orin the night, and
it any such false or cennterfeil coin, or &0y such instrument, tool or
engine, or any such machine, orany such Alings, clippings or bullion,
or any such gold or silver, in dust, soluticn or otherwise, as aforessid,
is found in sny place so scarched, to cauze the same to be seized and
carried forthwith before a justice :

3. Whenever eny such false or counterfeit coin, or any such
instrument, tool or engine, or any such machine, or any such filings:
clippings or bullion, or any such gold oz silver, in dust, solution or
otherwise, as aforesaid, is in Bny case geized and carried before &
justice, he shall, if necessary, canse the eame to be secured, for the
purpose of being produced in evidence against any person prosecuied
for an offence against such nct; and all such faize and counterfeit
c0in, and all instroments, toals and engines adapted and intended for
the making or,counterfeiting of coin, and all such machines, and all
such flings, clippings and bullion, and all such gold and silver, in
- dust, solution or otherwise, us aforesaid, after they have been pro-
duced in evidence, or when they have been seized and are not required
1o be produced in evidence, rball forthwith ‘be defaced, by the order
of the court, or otherwise disposed of as the court directs,—32-33 V.,
c. 18, 5. 21.

PROCEEDINGS ON APFEARANCE.

57. The room or building in which the justice takes the examina-
tion and statement shall not be deemed an open court; and the
justice, in his discretion, may order Lhat no persun shall Lhave access
1o or be or remain in such room or building without hia consent or
permission, if il appears 0 him tbal the ends of justice will be best
answered by so doing.—32-33 V., ¢. 30, &. 35.

58. No objection shall be taken or allowed to any informaticn,
complaint, summons or warraut, for any defect therein in substance
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or in form, or for any variance between it and the evidence ndduced
on the part of the prosecution, before the justice who takes the
examination of the witnesses in that behall.—32.33 F., ¢, 30, 32, 11
and 21.

&5, If it appears to the justice that the person charged has been
deceived or misled by any such variance in any summons or warrant,
such justice, at the request of the person charged, may adjourn the
hearing of the case to 8ome future day, and in the meantime may
remand such person, or admit him to bail, as hereinafler mentioned.
—32-33 V., €. 30, 5. 22,

60, If it ia made to appear o any justice, by the oath or affirma-
tion of any credible person, that any person within Canada is likely
to give material evidence for the prosecution, and will not voluntarily

appear for the purpose of being examined a8 a witnesa at the time.

aud place appointed for the examination of the witnessea against the
gocused, such justice shall issue his summons (L) to such person,
Yequiring him' to be and appear before him at a time and place therein
mentioned, or beforé such other juatice for the same territorial divi-
sion as shall thea be there, to testify what he knows concerning the
charge made aguinet the acensed person.—32-33 V., ¢. 30, 5. 25.

61, If any pergon 8o sumincned neglects or refuses to appear at
the time and place appointed bythe sumimons; and no just excuse is
offered for such neglect or refusal (after proof upon. cath or affirmas
tion of the summons- having been served npon ench person, persons
ally or by being left with some. person. for him at his last or usuab
place of abode), the justice hefore whomn such person should have
appeared may jssne a warrant (L 2) to bring such peraon, at a time
and place therein mentioned, before the justice who issued ihe sum-
mons, or before. such other justice for the same territorial division as
whall then be there, to testify s aforesaid, and, if necessary, the said
warrant may be backed as hereinbefore mentioned, so that it may be
executed out of the juriediction of the justice who issued the same,—
3333 V., c. 30, 5, 26.

. 62, If the justice is satisfied, by evidence npon oath or affirma-
tion, that it is probable the person will not attend to give evidence
unless compelled so to do, then, instead of issuing such summons,
the justice may issue his warrant (L: 3) in the first instance, and the
_ warrant, il’ necessary, may be backed as aforesaid,—32.33 V., e 30,
© o827,

63. If, oo the appearance of the person so summoned, either in
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obedience to the summons or by virtue of the warrani, he refuses to
be examined upon oath or affirmation concerning the premises, or
tefuses to take such oath or affinnation, or baving taken such ocalh-

. oraffirmation, refuses to answer the questions then put to him con-
cerning the premises, without giving any just excuse for such refusal,
any justice then present and there having jurisdiction v-ay, by war-
rant (Ii 4} commit the person so refusing to the common gaol or
other place of confinement, for the territorial division where the
person so refusing then is, there to remain and be imprisoned for any
térm not exceeding ten days, unlega he in the meantinme consents to
be examined and to answer congerning the premisea,—32-33 V., . 30,
2. 28,

64. If, from the absence of witnesses or from any other reasonable
cause, it becomes necessary or advisable to defer the examivation or
further examination of the witnesses for any time, the justice befors
whom the accused appeara or has been brought may, by his warrant.
(M,) from tims to time, remand the person, peeused.to the commion,
gaol in the territorial division for which such justice ia then acting,,
for such time as he deems reasonable, not exceeding eight clear da.; 8,
al any one time.—32-33 V., ¢. 30, 5. 41.

65. If the remand is for & time not exceeding three clear days, the
jnutice may verbally order the constable or other person in whose
custody the accused person then is, or any other constable or person
named by the justice in that behalf, lo leep the aceused person. in
hm custody, and to bring him before the same, of such other justics,
a8 shall be there acting, at -the time appomted for ‘continuing the
¢xamination.—32-33F,, ¢. 30, 5,42,

606, Any sach justice may order the accused person to be brought.
before him, or before any other justice for the sime territorial divisioa
at any time before the expiration of the time for which such person.
has been remanded, and the gaoler or officer in whose-custody he then
is shall duly obey such order.—32-33 V., ¢, 30, £.43..

* 67. Instead of detaining the accused person in custody during the
period for which he has been so remanded, any one justice, before
whoin such person has appeared or been brought, may discharge him,
upon his entering into a recognizance (M 2, 3), with or without
sureties, in the discrelion of the justice, conditioved for his appearance
aithe time and place appointed for the continnance of the examination.
—32337., . 30, . 44.

68, If the accused person does not afterwarde appear at the time
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and place mentioned in the recognizance, the sa.id.justice, orany other
justice who is then and there present, having certified (M 4) upon the
back of the recognizance the non-appearance of such accused person,
may Lransmit the recognizance to the clerk ol'. the conrt where the
nocused person is to be tried, or othier proper officer ﬁpp(){litt‘d by law,
to be proceeded upon in like manner ng other recognizances; and
such certificate shall be priméd fusie evidence of the non-appearance
of the accused person.—i#2-33 ¥, ¢ 30, 5. 45

G9. Whenever any person appears or ia brought before :_m_\"inslice
chorged with ary indiciable offence, whether committed in Caunada,
or upon the high seas, or on Jand beyond the sea, and whether such
person appears voluntarily upon sunimons 0¥ has leen apprehended,
with or without warrant, ot is in cnctedy for the same O Ay oE]:er
offence, such justice, before he commits such accused person lo prison
for tria! or before he admite him to bail, sball, in t.%ne presence ?f the
aceansed person {who shall be at liberty to put questions to any witness
produced againet him), take the statements (N} on cath or sffirmation
of those who know the facts and circumatances of the case, and shall
reduce the same to writing ; and such depositions shall be read over
to and signed respectively by {he witnesses 80 examined,‘_anc_l shall be
signed also by the justice taking the same; and thve justice shall,
befure any witness i8 examined, administer to such witness the ususal
oath or affirmation.—32-33 V., c. 30, 22, 29 and 30, pari.

70. After the examinations of all the wilnesses for the prosecution
Lave been-completed, the justice or one of the justices! by or beru're
whom the examinations have been completed, shall, without requir-
jng the attendance of the witnesees, read or cause to be rca.d 1o the
accused, the depositions taken against him,and shall say to }11[1) these
worde, or words to the like effect : @ Baving hesrd the evidence, do
u you wish to say anything in anewer to the charge? You are not
1 gbliged to eay anything unless you denire to do 80, b_ut w}.mtev?r ¥Fou
i gay will be taken down in writing, and may be_ given in cv1dem_:e
# against you at your trinl ; ¥ and whatever the prisoner then says in
answer thereto shall be taken down in writing (0 ) and read over to
him, and shall be signed by the justice, and kept with the depositions
of the witnesses, and shall be transmitted with them, as hereinafter
wentioned.—32-33 ¥, ¢, 30, 5. 3l.

71. The justice shall, before the accused makes any atatement,
glate 10 him and give him clearly to understand that fie has nothing
to ope from any promiee of favon and notling to fear from suy
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threat which may have been lLield out to him to induee him lo make
any admission or confession of his guilt, but that whatever hie then
says may begiven in evidence against him upon his trial woiwith-
standing such promise or lhreat,—32-33 7, ¢. 30, 5. 31

72, Nothing herein contained ghall prevent any prosecutor from
giving in evidence any admission or confession, or otler atatement,
made at any time hy the person accused or charged, which by law
would bie sdmissible ag evidence against him,—32-33 V., ¢. 30, 5. 33,

73, Whenall the evidence offered upon the part of Llie prosecution
against the accused has been heard, if the justice is of opinion that
it i3 not sutficient to put the accused upon his trial for any indictable
offence, such justice shall forthwith order the aceused, if in cnstody,
to be discharzal as to the information then under inguiry ; but ifin
the opinion of such justice the evidence issufficient to put the accused
upon his trial for an indictable offence, although it may not raise such
a strong presumption of guilt ag would induce him to commit the
aceused for trial without bail, or if the offence with wiich the person
is accused is 2 misdemeanor, then the justice shall adinit the accused
to bail, as hereinafter provided ; but if the offence ia a felony, and the
evidence given ia sueh aa to raise a etrong presumption of guilt, then
the justice shall, by his warrant (P}, commit the accused to the com-
mon gaol fur the territorial division to which, Ly law, he may be
committed, or in the case of an indictable offence committed on the
high seasor on land beyond the sea, to the common gaol of the terri-
torial division within which such justice haa juriadiction, to be there
gafely kept until delivered in due course of law; Provided, that in
cases of misdemesnor the justice who has committed the aceused for
trial may, at any time before the first day of the pitting of thecourt at
which the accused is to be tried, admit him to bail in manner afore-
eaid, or may certify oo the back of the werrant of commitial the
amount of bail to be Tequired, in which case any juslice for the same
territorial division may admit such person to bail in such amount, at
any time Lefore such first day of the siiting of the court aforezaid.—
32-33 V., ¢. 30, 8. 56.

74. Atany time after all the examinations have been completed,
and before the first sitting of the court at which any person so com-
mitted to prison or admitted to bail is to be tried, such person may
require and «hiall be entitled to have from the officer or person having
the custody of the same, copiea of the depositions on which he has
been committed or bailed, on payment of a reasonable sum for the
game, not exceeding the rate of five cents for each folio of one hun-
dred words.—32-33 V., ¢. 30, & 58.

o



690 TROCEDURE ACT.

RECOGRIZANCES TO PROSECUTE OR GIVE EVIDEXNCE.

75. Any juslice Lefore whom any witness is examined, may bind,
by recognizance (Q), the prosecutor and every such witness (except
married women and infants, who shall find seeurity for their appear-
ance, if the justice sees fit) to appear at the next conrt of competent
eriminal jurisdiction at which the accused isto be tried, then and ihere
to prosecute, or prosecute and give evidence, or to give evidence as
the case may be, agalnst the person accused, which recognizance
shall particularly specify the place of residence and the addition or
occupation of each person entering into the same.—32-3% V., ¢. 30,
8. 36.

%6. The recognizance, being duly acknowledged by the person
entering into the same, ghall be subscribed by the justice before whom
the same i# acknowledged, and a notice (@ 2) thereof, signed by the
gaid justice, shall, at the same time, be given to the person bound
thereby.—32-383 V., ¢. 30, & 37.

77. The peveral recogunizances so taken, together with the wriiten
jnformadion, if any, the deposition, the statement of the accused, and
the recognizanece of bail, if any, sball be delivered by the justice, or
he shall cause the rame Lo be delivered to the proper officer of the
court in which the trial is 10 be had, before or at the opening of the
court on the firat day of the sitling thereof, or at euch ofher time as
the judge, justice or person who is 10 preside st such court, or at the

-Arial, orders and appoints.—32-33 ¥, ¢. 30, 5. 38,

78, I any witness refuses fo enter into recognizance, the justice,
by his warrant (B), may commit him 1o the common gaol for the
territorial divizion in which the person accused is to be tried, there to

“be imprisoned and safely kept until after the trial of such accused
person, unless in the meantime suelr witness duly enters into a
recognizance before a justice for the territorial division in which sucl
gaol s eitnate.~32-33 V., & 30, 5. 39,

79, 1f afterwards, for want of sufficient evidence in Lhat behalf, or
other cause, the justice before whom the accused person has heen
brought does not commit him or hold him to bail for the offence
charped, such justice, or any other justice for the same territorial
division, by his order (R 2} in that behali, may order and direct the
keeper of the gaol where the witness i3 in custody to disch arge him
from the same and such keeper shall thereupon forthwith discharge
him accordingly.—32-33 F,, ¢. 30 &. 40.
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80, If any charge or complaint "is made hefore any justice that
any person has committed, within the jurisdiction of such joatice,
any of the offences following, that is to say : perjury, subornation of
perjury, conspiracy, obtaining mouey or other property by false pre-
tences, forcible entry or detainer, nuisance, keeping a gambling house,
keeping a disorderly house, or any indecent assault, and such justice
refuses to commit or to bail the person charged with ench offence, to
be tried for the same, then, if the prosesutor desires to prefer an
indictment respecting the said offence, the said justice shall take the
recognizance of sucl prosecuior, to prosecuie the said charge or
complaint, and transmit the recognizaace, information and depositions,
if any, to the proper officer, in the same manner as such justice
would have done in case he had committed the person charged to be
tried for such offence—32-23 V., c. 29, 5 29. 40 V., ¢ 26, & 2.
22-237,, ¢, 17, 8. 2, Tmp. .

See post, remarks under sec. 140.

Cue ot RATIN.

$1, When any person appears before any justice charged with a
. felony, or suspicion of felony, other than treason or felony punishable
- with death, or felony under the * dct respecting Treason and other
Offences againsi the Queen’s authorily,” and the evidence adduced is,
in the opinion of such justice, sufficient to put the accused on his
trisl, but does not furnish such a strong presuwption or guilt.as to
‘warrant bis committal for trial, the justice, jointly with some other
justice, may~ adrmit the accused to bail upon his procuring and

producing such surety or sureties as, in the opinion of the two justices,
" will be sufficient to insure his appearance st the time and place when
and where he onght to be tried for the offence ; and thereupon the two
justices shall take the recognizances (5 and 8 2) of the accuged and
his sureties, conditioned for hie appearance at the time and place of
trial, and that he will then eurrender and take his trial and not
depart the court withont leave; and when the offence commitied or
suspected to have been committed is a misdemeanor, any one justice
before whom the accused appears msay admil to bwl, in manuer
aforesaid, and such justice may, in his discretion, require sach bail
to justify upon oath as to their sufficiency, which oath the said justice
may administer , and in defaclt of such person procuring sufficient
bail, such justice may commit him to prison, there to be kept uotil
delivered according to law.—32-33 7., ¢. 30, 5. 52.
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822, Tu all cases of felony or suspicion of felony, other than treason
or felony punishable with death, or felony under the © Adet respectiing
Trenson and other Uffences ayainst the (ueen’s aulhority,” tud in
all cnses of misdemennor, where the accused has been finally com-
mitted as herein provided, any juige of any snperior or coutty court,
having jurisdiction in the district or county within the limits of
which the accused ia confined, may, o his discretion, on application
made to him for that purpore, order the accused to be admnitted to
bail ou entering into recagnizauce with suflicient sureties Lefore two
justices, in such amount ay the judge directs, and thereupon the
justices shall issue a warrant of delivernnce {3 3) as hereinafter
provided, and shall nltach thereto the order of the judge directing the
admitting of the accused to bail.—32.33 V., e. 30, s §3.

813, No judge of n county court or justices shall admit any person
to bail aceused of treason oc felony punishable with death, or felony
under the “dct respecting Treason and other Offences againsi the
Queen’s authorily,’” nor shall any such person be admitted to bail,
axcept by order of & superior court of eriminal jorisdiction for the
Province in which the accused stands committed, or of one of the
judges thereof, or in the Province of Quebec, by order of s julge of
the Court of Queen’s Bench or Superior Court; and nothing herein
contained shall prevent such courts or judges admitting any person
accused of felony or misdemeanor 1o bail when they think it right so
to do.—32-33 ¥, e. 30, 5 54,

84, Whenever any justice or justices admit to Dail any person
who is then in any prison charged with the offence for which he ia 8o
admitted to bail, such justice or justicea shall send to or cause to be
lodged with the keeper of such prizon, & warrant of deliverance (8 3)
under hia or their hands and seals, requiring ihe said keeper to dis-
charge the person so admitted to bail if he ia detained for ne other
offence, and upon such warrant of delivernnce being delivered to or
lodged with such keeper, he shall forthwith obey the same.—32-33
V., ¢ 30, 2. 55,

DELIVERY OF ACCUSED TO FPRISON,

853. The conztable or any of the conatables, or other person to
whom any warrant of committent authorized by this or any other
pct or law is directed, shall convey the aceused person therein named
or described to the goal or other prison wnentioned in anch warrant,
and there deliver Lim, together with the warrant, to the keeper of
such gaol or prison, who shall thereupon pgive the cousiable or other

PROCEDURE ACT. 693

person delivering the prisaner into his custody, a receipl (T) for the
prizoner, #etting forth the state and condition of the prisoner when
Jdelivered into his custody.—32-33 17, ¢ 30, 5 57.

PROCEEDINGS WHERE OFYENDER IS APPREHENDED IN A DIz~
THICT IN WIHICH THE OFFENCE WAS NOT COMMITTED,

8. Whencver o person appears or is brouglit before a justice in
the territarial division, wherein such jastice has juri=diction, charged
with an offence alleged to have been commitied within any territerial
division in Canada wherein snch justice has not jurisdiction, such
justice shall examine such witnesses and reccive such evidence in
proof of the charge a8 may be produced before him within his juris-
diction; and if, in his opinion, such testimuny and evidence are
sufficient proof of the charge made against the accused, the justice
ghall thereupon commit him to the common gaol for the territorial
division where the offence is alleged to have been committed, or shall
admit him to bail as hereinbelore mentioned, and shail bind over the
prosecutor (if he haa appesred before him) and the witnesses, by

" recognizauce sa hereinbefore mentioned . —32-33 V., e, 30, . 46.

87, If the lestimony and evidence are not, in the opinioa of the
justice, sufficient to put the accused upon his trial for the offence with
which he is charged, the justice ehall, by recognizance bind over the
witness or witnesses whom he Lias examined to give evidence as here-
jnbefore mentioned ; and such justice shall, by warrant (U} ander the
accused to be taken before any justice iu and for the territorial division
where the offence is alleged to have been com mitted, and shall, at the
same time, deliver up the information and complaint, and also the
depositions and recognizances 80 taken by him lo ihe constable who
Lias the execution of the last mentioned warrant, to be by him delis-
ered to the justice before whom he takes the accused, in obedience to
\be warrant ; and the depositions and recognizances ehall be deemed
to be taken in the case, and shall be treated to all intents and purposes
as if they hadl been taken by or before the last mentioned justice, and
shall, together with the depositions and recognizances taken by Uie
Jast mentionesd justice in the matter of the charge agninst the accused
Le transmitted to the clerk of the court or other proper officer where
the sccused ought to be tried, in the manner and at the time herein
mentioned, if the accused is committed for trial upon the charge, or is
admitted to bail.—32-33 V., ¢. 30, s. 47.

88, If the accused is taken before the justice last mforesaid, by
virtue of tho said last mentioned warrant, the constable or other per-
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gon or persens to whom the said warrant is directed, and who has
con vey(::d the accused before such last mentioned justice, shall, upen
producing the accused before such justice and delivering him i;to the
custody of such person as the eaid justice directs or names in that
behalf, be eutitled to be paid his costs, and expenses of conveying the
accused before such justice.—32-33 ¥, ¢. 30, 1, 48. i

_ 89. qmn the constable delivering to the justice the warrant
lnformatlot_l;if'an ¥, depositions and recognizances, and proving on oatf:
or affirmation, the handwriting of the justice who has suhsc?ibed the
eanie, such justice, before whom the accused is produced, shall there-
upon furnish snch constable with a receipt or cerliﬁcate’(U 2} of his
having re_ceived from him the body of the acensed, together with the
war.rs.nt, informatien, if any, depoesitions and recngnizacnoes, and of his
]un.ving proved io hiny, upon oath or affirmation, the handwriting of
the justice who iseued the warrant—32-33 V., ¢, 30, 5. 49. °

90. The said constab}e, on producing such receipt or certificate to
the proper officer for paying such charges, shall e entitled to be paid
all Lis reasonable charger, costs and expenses of conveying the accused

into such other territorial division, and returning i —
3
D . 50, N g from the same.—32

D1, If such justice does not commit the accused for trial, or hold

him te bail; the recognizances taken befo i
re the first justi
shall be v0id.—32-33 ¥, c. 30, 2. 51. - mentioned justice

DUTIES OF CORONERS AND JUSTICES.

92, Every coroner, Gpon any inquisition taken before him, where.
by any person ig indicted for manalanghter or murder, or as an acees-
sory to murder before the fact, shall, in presence of the accused, i he
can be a:pprehendetl, reduce to writing the evidence given to th,e jur,
before hu_n, or as much thereof as ie material, giving the accused l'ul}ir
f}pportumty of cross-examination ; and the coroner shall have author-
ity to bind by recognizance all such persons as know or declare an
th{ng inaterial touching the manslaughter or murder, or the offence i:’
bemg. accessory to murder, to appear at the next court of oyer and
terminer, ot gaol delivery, or other court or terin or sitling of a court
at “.'lnch the trisal is to be, then and there to prosecute or gic:re evidence
against the person charged ; and every such coroner shall certify and
E}]!:)SCI’IbE the evidence and ail the recognizances, and alse the ;Yn ui-
sition taken before him, and shall deliver the same to the roq
officer of the court at the time and in the manner specified iijn fiir
seventy-geventh scelion of this Act—32-33 V., e 30,5 60, °
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93, When any person has been committed for trial by any justice

coroner, the prisoner, his counsel, attorney or agent may nolify the
committing justice or coroner, that he will, ag soon a8 counsel can be
heard, move before a superior court of the Provicce in which such
persen stands committed, or one of the judges thereof, or the judge of
ibe county court, if it is intended to apply to such judge, under the
eighty-second section of this act, for an order to the justice or coroner
for the {erritorial division where euch prisoner is confined, to admit
guch prisoner 1o bail,—whercupon such committing justice or coroner
shall, as soon as may be, transmit to the office of the clerk of the
erown, or the chief clerk of the eourt, or the clerk of the connty court
or other proper officer, as the cage may be, close under his hand and
seal, a certified copy of all informations, examinations and other evi-
dences, touching the offence wherewith the prisoner has been charged,
together with a copy of the warrant: of commitment and inguest, if
eny such there is; snd the packet containing the same shall be

‘handed 1o the person applying therefor, for transiission, and it shall

be certified on the outside thereof to contain the informatlion concern~
ing the casge in question.-—32-33 V., e 30, 1. 6l.

94. Upon such application to any such court or judge, as in the
next preceding aection mentioned, the same order concerning the pris-
oner being bailed or continued in custody ehall be made as if the
prisoner was brought up vpor & habeas corpus.—32-33 V., €. 30, 2. 62.
* 95. If any justice or coroner neglects or offends in anything cou-
trary to the true intent and meaning of avy of the provisiona of the

‘three mections next preceding, the court to whose officer any guch

examination, information, evidence, bailment, recognizance or ingui-
gition onght to have been delivered, ghall, upon examinstion and proof
of the offence, in & summary manner, impose such fine upon every
auch justice or coroner as the court thinka fit.—32-33 V., ¢. 30, 2. 63.

906G, The provisions of this act relating to justices and coroners,
shall apply to the justices and coroners not only of districts and
counties at large, but also of all other territorial divisions and juris-
dictions.—32-33 V., ¢ 30, . 64.

REMOVAL OF PRISONERS.

©7. The Governor in Council or the Lieutenant Governor in
Counail of any Province may, if, from the’ insecurity or unfitness of
any gaol of any county or district for the safe enstody of prisoners, or
for any other canse, he deems it expedient 80 to do, order any person

charged with treason or felony confined in such gaol or for whose
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arrest a warrant has been issued, to be removed to any other gnol of
any cther county or district in the same Province, to be named in
such order, there to be Jetained until discharged in duecourse of law
or removed for the purpose of trial to the gaol of the connty or distric;.
in which the trial is to take place; and a copy of such enler c.er‘ti-
fied by the clerk of the Queen’s Privy Conncil for Canada ;u' the
clerk of the Exeeutive Council, ot by any person acting as sn::h clerk
of the Privy Conneil or Executive Conneil, shall be s::lﬂicieut antho-
rity to t‘he sheriffs and gaolera of the counties or districts respectively
nawed in such order, to deliver over and to receive the bady of an‘v
person named in such order.—31 ¥, ¢. 74, 5. 1. 47 1", e :l-l 23 -l
and 2, parls. o

98r The Governor in Couneil or & Lientenant Governor in Coungil
may, in any such order, direct the sheriff in whose custody the person
to be removed then is, to convey the said person to the gaol of ihe
county or district in which he is to be confined, and th: =heritt or
gno]?r o_l' such county or district to receive the said person, aud to
detain him until be is discharged in due course of law, ot ia ;emoved
for the purpose of trial to any other county or district.—31 V., ¢. T4
£ 2.47T V., c. 44, 83 1 and 2, purts. T

09, Ifa trae bill for treason or felony, is afterwards returned by
any grand jury Pf the county or district from which any such person
is re‘move:l, against any such person, the court into which such true
bill ia returned, may make an order for the removal of such person
from the gaol in which ke is then confined, to the gaol of the conntj:
or district in which such court is sitting, for the purpose of his bein
tricd‘ in such county or district.—31 V., ¢. T4, 5.3, 47 V', e, 44, 5. 2?
part.

100, The Governorin Council or a Lieutenant Governor in Conneil
may make an order as hereinbefore provided in respect of any person
under sentence of imprisonment or nnder sentence or death, amdy in
the latter case, the sheriff to whose gaol the prisoner is rernov’ed s}:ull
t_:}bey any direction given by the said order or by uny subsequent prder
in council, for the return of such prisoher to the custody of the sheriff
by whom the sentence is to be executed.——47 ¥, ¢. 44, 5. 3.

101.} When an indictment ig found agaiost any person and such
pereon is confined in wny penitentiary or gaol within the jurisdiétion
of such court, noder warrant of commitment or under sentence for
some other offence, the court may, by order in writing, direct the
warden of the penitentiary or the keeper of such gaol, to Lring up
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guch person to be arraigned on such indietment, withont a writ of
habeas corpus, and the warden or keeper shall obey guch order.—
32-33 1, ¢. 29, 5. 11,

CHHANGE OF VEXTUE.

102. Whenever it appears to the satisfaction of the courtor judge
hereinafter mentioned, that it i expedient to the ends of justice that
the trial of any person charged with felony or misdemeanor should
be held in some district, county or place olher than that in which ihe
offcuce is supposed o Lave been committed, or would otherwise be
triable, the court before which such person ia or ia lable to be indicted
may, at auy term or sitting thereof; and any judge who might Lold or
sit in such court may, at any other time, either before or after the
presentation of a bill of indictment, order that the trial ahall be
proceeded with i some other district, county or plece within the
same Province, uamed by the court or judge in such order ; but such
order shall be made upon such conditions as to the payment of any
additional expense thereby caused to the accused, aa the court or
judge thinks proper to prescribe :

3. Forthwith upon the order of removal being made Ly the court
or judge, the indictment, if any Lias been found against the prisoner,
and all inquisitions, informatiens, depositione, recognizances &nd
other documenta whatsoever, relating to the prosecution against him,
ghall be transmitied by the officer having the custody thereot o the
proper officer of the court at the place where the trial is to be Lad,
and all proceedings in the case shall be had, or, if previously com-
inenced, ehall be continued in such district, county or place, a3 if the
cage had atrisen or the oifence had been commiited therein :

2. The order of the court, or of the judge, made under this aection,
chall be a sufcient warrant, justification and authority, to all
gherifts, gaolers and peace officers, for the removal, dispoeal and
reception of the prisouer, in conformity with the terms of guch
order; and the sheriff may appoint and empower any constable to
convey the prisoner to the gaol in the district, county or place in
which the trial is ordered to be had:

4. BEvery recognizance entereid into for the prorecution of any petson,
and every recognizance, aa well of any witness to give evidence, aa of
any persun for any offence, shall, in case any such order, as provided
by this section, is made, be obligatory on each of the persons bound
by such recognizance as to all things therein mentioned with reference
to the said trial, at the place where such trial is so ordered to be had,



698 _ PROCEDURE AQT,

in like manner as if such recognizance had been originally entered
ltzto for the doing of auch things at such last mentioned place; pro-
v;dctl that notice in writing shall e given either personally or by
leaving the same at the place of residence of the persons bound by
such recognizance, as therein described, to appear before the court,
at the place where such trial is ordered to be had.—32-33F, ¢. 23,

s 11,

By this section the court or judge has a discretionary
power of a wide extent : © Whenever it appears to the
satisfaciion of the court or judge,” says the statute, and
when the court or judge declares that it so appears, the
matter quoad hoe is at an end, the venue i3 changed and
the trial must take place in the district, county or place

_designated in the order,

- The words of the statute require that the court or judge
be satisfied that the change of venue 4s empedieﬁt to the
ends of justice, Mr, Justice Sanborn, I'n ex parte Brydges,
18 L. C. J. 141, said that “ the common law discourages
change of venue, and it is only to be granted with caution
and upon strong grounds.” '

. The following cases decided in England may be usefully
noticed here; : S : o

Where there was a prospect of & fair trial the court refused
to change the venue, though the witnesses resided in ano-
ther county.—R. v. Dunn, 11 Jur. 287,

The eourt will not permit the venue in an indietment to
be changed for any other canse than the inability to obtain
a fair trial in the original jurisdiction,— R. v. Patent Ewreka
and Sanitary Manure Company, 13 L. T, N, 8. 365.

The court has no power to change the venue in a crimi-
nal case, nor will they order a suggestion fo be entered
on the roll to change the place of trigl in an information
for libel, on the ground of inconvenience and difficulty in
securing the attendance of the defendant’s witnessses,.—
R.v. Cavendish, 2 Cox, 176,
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The court will remove an indictment for a misdemeanor
from one county to another, if there is reasonable cause fo
apprehend or snspect that justice will not be impartially
administered in the former county.—R. v. Hunt, 3 B. & 4.
444 ; 2 Chit. 130,

The court has a discretionary powerof ordering & sug-
gestion to be entered on the record of an indictment for
felony, removed thither by certiorari, for the purpose of
awarding the jury process into a foreign county ; but this
power will not be exercised unless it is absolutely neces-
sary for the purpose of securing an impartial trial.—R. v.
Holden, 5 B. & A. 347. _

Tn the case of B. v. Harris et al., 3 Burr, 1330, the
private prosecutors, in their  affidavit on an application
made by them for a change of the venue, went no further
than to swear generally ¢ that they verily believed that
theve could not be a fair and impartial trial bad by a jury
of the City of Gloucester, ” without giving any particular
reasons or grounds for entertaining such a belief. The case
4o be tried was an information against the defendants, as

- aldermen of Gloucester, for a misdemeanor in refusing to.

admit several persons to their freedom of the city, who
demanded their admission, and were entitled to it, and,
in consequence, to vote at the then approaching ‘election of
members of Parliament for that city, and whom the defen-.
dants did admit after the election was over; bot would
1ot admit them till after the election, and thereby deprived
them of their right of voting at it. The prosecntors had
moved for this rule, on a supposition * that the eitizens of
the city could not but be under an influence or prejudice
in this matter.” The applieation was refused.

« There must be a clear and solid foundation for it,”

said Lord Mansfield ; “ now, in the present case, this gene-
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ral swearing to apprehension and belief only is not a suffi-
elent ground for entering such a suggestion, especially as
it is sworn on the other side that there is a list returned
up, consisting of above six hundred persons duly qualified
to serve., Surely a person may espouse the interest ol one or
another candidate atan election, without thinking himsclf
obliged to justify, or being even inclived to defend, the
improper behavior of the friends or agents of such candi-
date.”

“ The place of trial, ” said Mr. Justice Denison, “ onght

not to be altered from that which is settled and established
by the common law, unless there shall appear a clear and
plain reason for it, which cannot be said to be the present
case.” : :
~ “Here iz no fact suggested,” said Mr. Justice Foster,
“ to warrant the conclusion that there cannot be a fair and
impartial trial had by a jury of the City of Gloucester. It
is o conclusion without premises. The reason given, or
rather the supposition, would hold as well, in all cases
of riots at elections, This is no question relating to the
interest of the voters; it is only whether the defendants,
the persons particularly charged with this misdemeanor,
have personally acted corruptly or not,”

« There was no rule better established,” said Mr, Jus-
tice Wilmot, * than that all causes shall be tried in the
county, and by the neighborbood of the place where the
fact i committed ; and, thercfore, that rule ought never to
be infringed, unless it plainly appears that a fair and im-
partial trial cannot be had in that county;......... It does
not follow that because a man voted on one side or on the
other he would therefore perjure himself to favor that
party when sworn upon & jury. God forbid! The freemen
of this corporation are not at all interested in the personal

-
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conduet of these men upon this oceasion ; the same rea-
soning would just as well include all cases of election
riots.”

It may be remarked on this case: (1.} That the appli-
cation for a change of the venue was made by the prosecu-
tion; there iz no doubt that much stronger reasons must
then be given than if the application is made by the defen-
dant: (2.) That the case dates {from 1762, and that in some
of the more recent cases on this point, the court seems to
have granted such an application, on the part of the defen-
dant, with less reluctance, This is casily explained; it
must have been an unheard of thing, at first, to change the
venue, at common law, at the time where the jurors them-
selves were the witnesses, and the only witnesses; where
they were selected for each case because they were sup-

posed to know the facts, Where no other witnesses, no

evidence whatever was offered to them, it may well be
presumed that & change in the venue was not allowable
under any circumstances, The rule must then invariably,
inflexibly, have been' that the venue should always be laid

‘in the county where the offence was committed. The strict-

ness of the rule can have been relaxed only by degrees,
and even when, for a long period, the strongest reason in
support of it had ceased to exist, by the changes which
have given us the present system of jury trial, it is not
surprising to find the judges still adhering to it as much as
possible.  But, insensibly, a change is perceptible in the
decisions, and now, under our statute, there is no doubt
that every time, for any reason whatever, it 43 expedient
to the ends of justice that a change inthe venue, upon any
criminal charge, should take place, it should be granted
whether applied for by the prosecution or by the defence,

Another decision, in England, on the question may be
noticed here ;
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The court removed an indictment from the Central
Criminal Court, and changed the venue from Londoen to
Westminster, where it was a prosecution instituted by the
Corporation of London for a conspiracy in procuring false
votes to be given at an election to the office of bridge-
master.—R. v. Simpson, 5 Jur. 462,

A case in the Province of Quebee, gave rise to a full
discussion on this section of the Procedure Act.—Z, v,
Brydges, 18 L. C. J. 141,

In this case, a coroner's jury in the district of Quebec
returned a verdict of manslaughter against the defendant,
a resident of Montreal, The coroner issued his warrant,
npon which the defendant was arrested ; he gave bail, and
thep, in Montreal, before Mr. Justice Badgley, a judge of
the Court of Queen’s Bench, made application in chambers
for a change in the venue; the only affidavit, in support
of the application, was the defendant’s, who swore that he
counld not have a fair trial in the district of Quebec. The
crown was served with a notice of the application, and
resisted it ; Mr. Justice Badgley, however, granted it, and
ordered that the-trial should take place in Montreal,
deciding (1) that, under the stabute, a judge of the Court
of Queen’s Bench, in chambers in Montreal, may order the
change of the venue from Quebec to Moantreal, of the trial
of & person charged with the commission of an offence in
the Quebec district, and (2) that this order may be given
immediately after the atrest of the prisoner.

- On this last point, there is no room for doubt. By the
statute, as soon as a person is charged with an offence,
the application can be made, and there is no doubt, that in
Brydges' case, such an application could even bave been
made before the issuing of the warrant of arrest against
him. The finding by the coroner’s inguisition of man-
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slaughter against him was the ckarrgé. From the moment
g this finding was delivered by the jury, Drydges stood
g, . charged with mansiaughter. In fact, this finding was equi-
' valent to & true hill by a grand jury, and upon it, be had, if
remaining intact, to stand his trial, whether or not a bill
was later submitted to the grand jury, whether the grand
jury found “ a true bill,” or a “ no bill ” in the case. See
R. v. Maynard, R. & R. 240; R.v. Cole, 2 Leach, 1095; .
and the authorities cited in K. v. Tremblay, 18 L. C J.

158.

Upon the other point decided, in this case, by Mr, Jus-
tice Badgley, as to the jurisdiction he had to grant the
order required, there seemed at first to be more doubt, But
the question was set-at rest, by the judgment afterwards
given in the- case by Rumsay and Sanborn, J. J.,. who
entirely concurred with Mr. Justice Badgley in his ruling
on the question, as follows :

- Ramsay, J.—* Before entering on the merits of these
xules it becomes necessary to deal with a question of juris-
diction which has been raised on the part. of the crown.
It "is urged that this case iz mot properly before us, and
that if it Is, that the law. under which it-is brought before
the court, sitting in this district, is of so inconvenient and
dangerous a character that it should be altered, With the
inconvenience of the law we have nothing to do; neither
ought we to express any opinion as to whether the grounds
on which the learned judge who gave the order to change
the venue were slight or not, provided he had jurisdicticn.
‘The whole question rests on the interpretation of section
‘11 of the Criminal Procedure Act of 1869, That section
is in these words: (His Lordship read the section.)

“ We have only to ask whether, at the time thiz order
.was given, Judge Badgley was a judge who might hold
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or sit in the Court of Queen’s Bench., If so, he had
jurisdiction,

 «But we are told that the statute evidently intemded
that the judge giving the order sbould be actually sitting
in the district in which the offence is alleged to huve taken
place, There is no trace of any sueh intention in the
statute and there is no Tule of interpretation of statutes so
well established as this, that where the words of a statute
are clear and suilicient they must be taken as they stand,
If courts take upon themselves, under the pretext of inter-
preting the law, to diminish or extend the clearly expressed
scope of a statute, they are usurping the powers of the
legislature, and assuming a responsibility which inno way
" .devolves on'them. In the particular case before us it
- does not appear clear to my mind that it was the intention
of the Iegislature to limit the power to change the venue
to a judge sitting in the district where the offence was
said to be committed. In the first plice, our statute goes
far beyond the old law, which, I believe, is still unchanged
.in England. Not only is the power given here to a judge
-in chambers to change the venue, but he may do so before
. the bill of indictment is either laid or found, The object
was to protect a man from being even put to trial by
a prejudiced grand jury, and this could only be effectually
done by giving the power to any judge who could hold or
sit in the court to change the venue, for it will be observed
that in 1869, when the act was passed, there were
many districts in this Province in which there was no
resident judge, and in Ontario the judges of the superior
courts all live in Toronto, and, so far as I know, in
each of the other Provineces, they live in the eapital
town. Unless, then, there was to be a particular provi-
‘gion for the Province of Quebes the law had to be drawn
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as we find it.  DBesides this the Court of Queen’s Bench is
not for the district, but for the whole Province., The
object of dividing the Province into districts is for couve-
nicnee 1In bringing suits, but the jurisdietion of the court ig
general, This has never beem doubted, and it has been
the practice both n England and this country to bail in
the place where the prisoner is arrested. In the case of
Blossom, where the taking of bail was vigorously resisted by
the crown, this court, sitting at Quebee, bailed the prisoner
who was in jail here. This is going a great deal farther,
but the power of the court to bail was not, and, I think,
could not be questioned. We are told that great incon-
venience might arise if this statute be not restrained.
This is really na valid objection to the law. .There are no
facultative acts which may not be abused one way or an-
other, A discretionary power involves the possibility of
its indiscreet exercise, but that is not ground for us to
annul the law creatingit. In this case the incunveniences
referred to are not specially apparent—the prisoner arrested

P in Montreal was bailed there, and made his application to

have the venue changed to the district where he resided
and where he actually was, The order made by M.
Justice Badgley could hardly then be used as a precedent
for an abusive use of the statute. It must be understood
in saying this I do not refer to the sufficiency or insuf-
ficiency of the affidavit on which the ovder was given,
which is not in any way before us, but solely to the cir-

- cumstance of the accused being actually before the judge

here. As the point is a new one, and as guestions of

jurisdiction are always delicate, we would willingly bave

reserved it for the decision of all the judges; but the act

allowing us to reserve cases is unfortunately as much too

‘narrow as the statute before us appears to Mr, Ritchie to
¥¥
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be too wide in its phraseology. We can only reserve after
conviction, and irregular reservations for the opinion of
the jndges have no practically good results. We must,
therefore, give the judgment to the best of our ability, and
T must say for my own part that I eannot see any diffi-
culty in the matter.. The words of the statute are per-
fectly unambiguous, and there is mo reasen to say that
they lead to any absurd conclusion.”

Sanborn, J.— First, as to the jurisdiction, It is
objected that the venue was improperly changed, and that
this inquisitson onght to be before the court at Quebec.
If we are nobt ‘legally’ possessed of the inquisition, of
~ course we cannot entertain these motlons to quash. This
has been fully and exhaustively treated by the President
of the court. It is° merely for us to enquire: Had Mr,
Justice Badgley the power to order the trial to take place
here instead of in the district of Quebec; where the acci-
dent occurred ¢ The 11 section of the Criminal Procedure
Act undoubtedly gives that power... He was a judge,
entitled to sit at the court where the party was sent for
trial, 'The jurisdiction of any of the judges of the Queen’s
Bench is not local for any district, but extends to all parts
of the Province.” :

The words “he was a judge, entitled fo sit at the court
where the party was sent for trial” in Mr. Justice San-
born’s remarks appear not supported by the statute. It is
the court at which the party charged with a erime was at
first liable to be indicted, or any judge who might held or
sit in that court, who have jurisdiction in the matter, ot
the court where the party 1s-sent for trial nor a judye
who can hold and it in such last mentioned court. Of
course, in Brydges case this distinction could not be made,
as Mr, Justice Badgley, who gave the order to change the
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venue, conld sit in the court at Quebee asg well as in Mont-
real, and in Montreal as well as in Quebec. But suppose
that such an application is made to a judge who can hold
or sit fu a court of quarter sessions, at which the party
charged is or is liable to be indicted ; and there are not
many cases wherc a party accused is not liable to be indiet-
ed before the court of quarter sessions; the statute gives
jurisdiction only to the court of quarter sessions of and for
the locality where the trial should take place, in the ordi-
nary course of law, or to a judge thereof, and not toa
court or judge of another loeality ; and the judge of the
guarter sessions for Montreal, for instance, could not, ina

- case from the district of Quebec, order the trial to take
place in Montreal, though he would be-a judge entitled to

sit at the court where the parly was sent for trial.

See in re Sproule, 12 8. C. R, 140, questions as to change
of venue.

Change of venue allowed upon prisoner’s solicitor’s afli-
davit that from conversations he had had with -the jurors,
he was convinced of a strong ‘prejudice against the pris-

‘oner. R. v. McEncaney, 11 Cox, 87.—See R. v. Walter,

14 Cox, 579.

Held, that 32-33 V., ¢, 29, 8. 11, does not authorise any
order for the change of the place of trial of a prisoner in
any case where such change would not have been granted
under the former practice, the statute only affecting pro-
cedure—R. v. McLeod, 5 P. R. (Ont.) 181.

The power so granted is purely discretionary, but, where
application in made on the part of the accused, it will be
a sufficient ground that persons might be called on the jury
whose opinions might be tainted with prejudice, and whom
the prisoner could not challenge.—R, v. Russell, Ramsay's
App. Cus. 199.—8ee Ez parte Corwin, 2¢ L, . J. 104,
2 L. N, 364. ' S
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INDICTMERTS.

103. Tt shall not be be necessary that any indictment orany record
or document rlative to any crimina] case be written on parchment.
—32-34 V., 29, 813,

Dy the interpretation cla.use sec. 2, ante, the word tadict-
ment includes information, presentment, and tiq uisition,

as well as pleas, ete,

By the 4 Geo. 2, c. 26, and 6 Geo. 2, e. 14, “ allindict-
ments, informations, inquisitions and presentments shall
be in English, and be written in a common legible haud,
and pot court hand, on pain of £50 to him that shall sue
in three months,”

_ They should be engrossed on plain parchment without
a stamp. No part of the indictment must contain any

abbreviation, or express any ncmber or date by figures,
but these as well as every other term used, must be express-
ed in words at length, except where a fac-simile of anin-
strument is set out.—3 Burn 35; 1 Chatty, 175.

Formerly, like all other proceedings, they were in Latin,
~and though Lord Hale, VoL L p. 168, thinks this langunge
more appropriate, as not exposed to so many changes and
alterations, in modern tithes, “it was thought to be of very
.greater use and importance,” says his annotator FEwmlyn,

“that they should be in a language capable of being known
and understood by the parties concerned, whose lives and
Liberties were to be affected thereby,”

Before confederation In Ontario and Quebee, the indict-
ment in cases of high treasom only had to be written on
parchment.—C. S. ., c 99, 5. 20,

By section 133 of the British North America Act,
the French languago may be used in any of the courts
of Quebec, and in any court established under that act.

104, Tt ehall not be necessary to state any venue in the body of
any indictment; and the district, counly or place named in the
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margin thereol, shall be the venue for all the facts slated in the body
of the indictment; but if local description is required, such local
description shall be given in the body thereof.—32-33 ¥, e. 29, 5. 15

This scction is taken from see. 23, 14-15 V., ¢. 100, of
the Twmperial statutes, upon which Greaves says :
“This section was framed with the intention of placing
the statement of veuue upon the same footing in eriminal
cases npon which it was placed in eivil proccedings by
Reg. Gen, H. T., 4 Wm, IV, By this section, in all cases,
except where some local description is necessary, no place
nced be stated in the body of the indictment; thus in
larceriy, tobbery, forgery, false pretences, etc., no venue
need be stated in the body of the indictment. Insuch
cases, before the passing of this act, although it was consi-
dered neccssary to state some parish or place, it was quite
immaterial whether the offence was committed there or at
any other parish in the county. On the other hand, in
burglary, sacrilege, stealing in a dwelling house, etc., the

place where the offence was corumitted twust be stated in
“the indictment, It was mecessary so to state it before the
’act, and to prove the statement as alleged, and so it is

still, subject ever to the power of amendment given by the
first section.” (Sec. 143 post.}

« The venue, that is, the county in which the indiet-
ment is preferred, is stated in the margin thus « Middle-
sex,” or “ Middlesex, to-wit,” but the latter method is
the most usual. In the body of the indictment a special
venue used to be laid, that is, the facts were in gencral
stated to have arisen in the county in which the indictment
was preferred.” 3 Burn, 21,

« The place (or special venue, as it is technically termed)
must be such as in strictness the jury who are to try the
cause should come from. At common law, the jury, in
strictness, should have come from the town, hamlet, or
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parish, or from the manor, castle, or forest, or other known
Place out of a town, where the offence was committed, and
for this reason, besides the county, or the city, borough,
or other part of the county to which the jurisdiction of the
court is limited, it was formerly necessary to allege that
every material act mentioned in the indictment was com-
mitted in such a place ....coee But now by stat. 14-15,
V. ¢ 100 5. 23,” it shall not be necessary to state any
venue in the body of any indietment, but the county, eity,
ot other jurisdiction named in the margin thereof, shall be
taken to be venue for all the facts stated in the body of
guch indictment. Provided that in cases where local
deseription is or hereafter shall be required, such local
description shall be given in the body of the indictment.”
—Archbold, 49. . _
' The vases in which 2 local description is still necessary
in the body of the indictment, are: :

Burglary ; 2 Russ, 47.—House-breaking ; B, v. Bullock,
~ 1,Mop. C. C. 324, note a. Stealing in & dwelling-house,

‘under sections 457 and 46 of tho Larceny Act; R. V..
‘Napper, 1 Moo, C. C. 44. Being found by night armed,

with intent to break into a dwelling-house, under sec. 43
of the Larceny Act, and all the offences under sec. 35 to
43 of the Larceny Act; B. v, Jarrald, L & C. 301
Riotously demolishing churches, houses, machinery, ete.,
or injuring them, under sections 9-10 of c, 147; R. v
Richards, 1 M. & Rob. 177. Maliciously firing a dwelling-
house, perhaps an out-house, and probably all offences
under sections 2,3, 4, 5, 6,7, 8,9, 10,13 and 14 of the
act as to malicious injuries to property, but not the offences
under sees. 18, 19, 20, 21, of the same act; R. v. Wood-
ward, 1 Moo, C. €. 323, Forcible entry ; Archbold, 50,
_Nuisances to highways; R. v. Steventon, 1 C. & K. 55.
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Malicious injuries to sea-banks, mjlldams, or other local pro-
perty ; Tuylor Ev, 1 Vol, par. 227, Not repairing a
highway ; in which even a more accurate description is
necessary, as the situation of the road within the parish,
ete. Indecent exposure in a public place; K. v. Harris,
11 Coz, 659,

But in most cases of want of local description where
necessary or of variance between the proof and the alleg-
ations in the indictment respecting the place, local des-
cription, ete., the courts would now allow an amendment,

It may well be said, with Taylor, Ev., Vol. 1, par

228,
: « Tt would be extremely difficult to advance any
k. sensible argument in favor of this distinction, which
the law recognizes between local and transitory offences,
On an indictment, indeed, against a parish for not
repairing a highway, 1t may be convenient to allege,
as it will be necessary to prove, that the spot out of
repair is within the parish charged, ......... but why a
urglar should be entitled to more, acourate information
‘respecting the bouse he is charged . with having entered,
than the highway robber can claim ag to the spot where
his offence is stated to have been committed, it is impossi-
ble to say ; either full information should be given in all
cases or in none.” _ _ :

In offences not of local nature, it is clearly not now
necessary to allege in the body of the indictrent where
the offence was committed, and it is the practice now, in
England, not to do it An indictment for larceny, for
instance, Tuns thus: '

Suffolk, to wit: The Jurors fof Our Lady the Queen
upon their oath present, thab J. 8., on the first day of
June, in the year of our Lord one thousand eight hundred
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and sixty, three pairs of shoes of the goods and chattels of
J. N, feloniously did steal, take and carry away, against

the peace of Our Lady the Queen, her crown and diguity : -

Archbold, 313. 1n 11 Coz, 101, 526, 593, and 12 Cor,
23, 393 and 456, may be seen indictments, so without a
special venue.

~ The laying of the information and subsequent proceedings
are the commencement of the prosccution. So, if a-statute
enacts that an offence must be prosecuted wthin a certain
time, the information must be within that time, but not
necessarily, the indictment.—R. v. Austin, 1 C. & K.
621; R. v. Kerr, 26 U. C. C. P. 214, and cases there
cited.

LT YR et e e . L

" 105. The sbolition of the benefit of clergy ehall nol prevent the
joinder in any indictment of any counts which ‘might have been
joined but for auch abolition.—82-33 V., ¢. 29,s. 16.

This isthe 7 & 8 Geo. IV, c. 28, . 6, of the Imperial

Statutes. _
. Lord Hale cally the benefit of clergy, “a kind of rblaxi-
tion of the severity of the judgment of the law,” and adds that
“ by the ancient privilege of the clergy and by the confirm-
ation and special concession of the statute of 25 Edw, IIT,,
¢ 4 (A. D. 1351), the benefit of clergy was to be allowed
in all treasons and felonies touching other persons than
the King himself and his royal Majesty”.—1 Hale, 517,

The two following extracts will give, succinctly, what
was the law of * benefit of clergy : ”

“ Benefit of clergy (privilegium clericale), an arrest
of judgment in eriminal cases. The origin of it was this:
Princes and States, anciently converted to christianity,
‘granted to the clergy very bountiful priviiéges and exemp-
tions, and particularly an immunity of their persons in
erinninal proceedings before secular judges. The clergy after-

R —
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wards increasing their wealth, number and power, claimed
this benefit as an indefeasible tight, which had been merely
matter of royal favor, founding their principal argument
upon this text of scripture, ¢ Touch not mine anointed, and
do my prophets no harm. ' They obtaired great enlarge-
ments of this privilege, extending it not only to persons
in holy orders, but also to all who had any kind of sub-
ordinate ministration in the church, and cven to laymenif
they could read, applying it to civil as well as criminal
causes. In criminal proceedings the prisoner was first
arraigned, snd then he might have claimed his benefit of
cleray, by way of declinatory plea, or after conviction, by
way of artest of judgment, He wag then, ifa layman, burnt
with a hotiron in the brawn of his left thumb, in order to
show that he hiad been admitted to this privilege, which

. was not allowed twice to & layman, If a clerk he was handed

over to the ecclesiastical court, and after the solemn farce
of a mock trial, he was usually acquitted, and was made a

new and an; inngeent man, These exemptions at length

grew s0 buritierifors And §ndalotis, that the legislature,
from time to fime, interfercd, until the 7-8 Geo. IV,
e. 58, 5. 6, abolished benefit of elergy : ** Wharton, Law
Lexicon. verb. « benefit of clergy.”

« Thig has now become & title of curiosity only, the stat.
7_8 Geo. IV., c. 28, having enacted by sec. 6, that
benefit of clergy with Tespect to persons convicted of felony
shall be abolished ; and by see. 7, that no person convieted
of felony shall'suffer death, unless for some felony which

- was excluded from the benefit of clergy before or on the

first day of the then session of Parliament (Feb. 8, 1827),
or which should be made punishable with death by some
statute passed after that day.”

This benefit of clergy constituted in former times so
remarkeble a feature in criminal law, and a general ac-
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quaintance with its nature is still so important for the
illustration of the books, that it may be desirable to sub-
Join further notice on the subject. It originally consisted
in the privilege allowed to a clérk in orders, when prose-
cuted in the temporal court, of being discharged from
thence and handed over to the: court christian, in order to
make 2 canonical purgation, that is to clear himself on his
own oath, and that of other persons as his compurgators.
Vide Reeves's Hist. Eng. L. wol. 2, pp. 114, 134 : 25 ¥dw.
IIL st 3, 4; a privilege founded, as it is said, upon the
text of seripture, “ Touch not mine ancinted, and do my
prophets no harm. ” In England this was extended by
degrees to all who could read, and so were capable of becom-
ing clerks : Reeves ubi supra.ef vol 4, p: 156. But by 4
Hen, VII, ¢ 13, it: was provided, that laymen allowed
their clergy should be burned in the hand, and should claim
it only once ; and as to the clergy, it became the practice
in cases of heinous and notoricus guilt, to hand them over
tothe ordinary, absque purgatione facienda, the effect of
* ‘which was, that.they wers imprisoned for life: 4 Black-
stone, 369. Afterwards, by 18 Eliz. c. 7, the delivering over
to the ordinary was abolished altogether, but imprisonment
was authorized in addition to burning in the hand. By 5
Anne, ¢. 6, the benefit of clergy was allowed to those enti-
tled to ask it, without reference to their ability to read. By
4 Geo. L, e. 11 ; 6 Geo. L, c. 23, and 19 Geo. I, c. 74
the purishment of transportation was authorized in certain
cases, in lieu of burning in the hand ; and bythe act last
.mentioned the court might impose, instead of burning in
the hand, a pecuniary fine, or (except in manslaughter)order
the offender to be whipped. As to the nature of the offences
- to which the benefit of clergy applied, it had no application
except in capital felonies, and from the more atrocious of
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these it had been taken away by various statutes prior to
its late abolition by 7-8 Geo. IV, c. 28, s. 6. As the
law stood at the time of that abolition, clerks in orders,
were, by force of the benefit of clergy, discharged in cler-
gyable felonies without any corporal punishment whate ver,
and as often as they offended, and the only penalty being
a forfeiture of their goods ; and the case was the same
with peers and peeresses, as to whom see. 4-5 V., ¢
29 ; but they could claim it only for the first offence. As
to commoners also, they could have benefit of clergy only
for the first offence, and they were discharged by it from
the capital punishment only, being subject on the-othel_'
hand, not only to forfeiture of goods, butto burning in thg
_ hand, whipping, . fine, imprisonment,  or: in certain cases .

transportation, in Hewof capital sentence.”—1 Hale, p. 517.
' By the general repeal act of 1869, section 97 of (,hap 99
of the Consolidated statutes of Canada remained in force.
It is as follows: . _
... " Benefit of. clergy, with respect to persons convicted of .
felony, haying.been abolished in Upper Canada on - the
+ thirteenth: day of February, 1833, and i_n Lm‘ver Canada -
from and after the first day of January, 1842, no person
convicted of felony shall suffer death, unless it be for some
felony which was excluded from the benefit of clel_'g'y by
the law in force in that part of this province in whzct.n the
trial is had when the benefit of clergy was abolished
therein, or which has been made punishable with death by
gome act passed since that time.”

It is now repealed by 49 V., c. 4, D.

JOINDER OF OQFFEKCES.

1n R.v. Jones, 2 Camp. 131, Lord Ellenborough sa.%d:
« In point of law, there is no objection to a man being.
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tried on one indictment for several offences of the same
sort. It is usual, in felonies, for the judge, in his discre-
tiomn, to call upon the counsel for the prosecution to select
one felony, and to confine themselves to that; Lut this
practice has never been extended to misdemeanors,”

In R.v. Benfield, 2 Burr. 980, an information against
five for riot and libel had been filed, on which three of
them were acqhitted of the whole charge, and Benfield and
Saunders found guilty of the libel. It was objected that
several distinct defendants charged with several and dis-
tinct offences cannot be joined together in the same indict-
ment or information, because the offence of one i3 not the

~ offence of the other. But it was determined that several
- pffencés may be joined in one and the same indictment or
information, if the offence wholly arige from such a joint
act s is criminal in itself, without any regard to any par-
ticular default of the defendant which is peeuliar to him-
self ; as, for instance, it may be joint for keeping a gaming
houge, or for singing together a libellous song, but not for
exercising a trade without having served an apprentice-
ship, because each-trader’s gnilt must arise from a defect
peculiar to himself, and 2 Hawkins, 140, was said to be
elear and express in this distinetion,

In Young's case, 1 Leach, 511, Buller, J., said : “ In mis-
demeanors the case in Burrowes, R. v. Benjield, 2 Burr.
980, shews that it is no objection to an indictment that it
‘contains several charges. The case of felonies admits of
& different consideration ; bu$ even in such cases, it is no
objection in this stage of the prosecution (writ of error.)
On the face of an indictment every count imports to be for
a different offence, and is charged as at different fimes;
and it does not appear on the record whether the offences
- "afe or are not distinct. But, if it appear before the defen-
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dant has pleaded, or the jury are charged, that he is to be
tried for separate offences, it has been the practice of the
judges to quash the indictment, lest it should confound
the prisoncer in his defence, or prejudice him in the chal-
lenge of the jury; for he might object to a juryman’s try-
ing one of the offences, though he might have no reason
to do so in the other. But these are only matters of pru-
dence aud discretion. If the judge who tries the prisoner
does not discover it in time, I think he may put the prose-
cutor to make his election on which charge he will proceed,
I did it at the last sessiong at the Old Bailey, and hope
that, in exercising that discretion, I did oot infringe on
any rule of law or justice. But, if the case has gone to
the length of a-verdict, it i3 no objection in arrest of judg-
ment, If it were it would overturn every indictment
which contains several counts.”

" In the case of B. v. Heywood, L. & C. 451, this decision

"in Young's case was followed by the court of crown cases

reserved, and it was held, that, although it is no objection
in point of law to an indictment that it charges the pris-
oner with several different felonies in different counts, yet,
as matter of practice, a prisoner ought not, in ‘general, to
be charged with different felonies in different eounts of an
indictmert ; as, for instance, a murder in one count, and a
burglary in another, or a burglary in the house of A. in
one count, and a “distinet ” burglary in the house of B. in
another, or a larceny of the goods of A. in one count, and
a “distinct” larceny of the goods of B, at a different time
in another, becanse such a course of proceeding is calcu-
lated to embarrass the prisoner in his defence. And where
it has been done, and an objection is taken to the indiet-
ment on that ground before the prisoner has pleaded or the
jury are charged, tho judge in his discretion may quash
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the indictment, or put the prosecutor to eleet, But it is
no objection in arrest of judygment, or on a writ of erron
Thus, where an indictment charged the prisoner in three
several counts with three several felonies in sending three
separate threatening letters, Byles, J., compelled the pro-
secutor to elect upon which count he would proceed.—fi,
v. Ward, 10 Cox, 42.  And since Gifferent judgments are
required, it scems that the joinder of a count for a felony
with another for a misdemeanor, would be holden to be
bad wpon demurrer, or after a general verdict, upon motion
in arrest of judgment.—1 Starkie, Cr, PL.43. DBut now,
see sec. 143 of the Procedure Act, post.
So in R, v. Ferguson, Dears. 427, where the prisoner,
- having been indicted for a-felony and a misdemeanor in
two-different counts of ‘one indictment, and found guilty,
not generally, but of the felony only, the prisoner moved
in arrest of judgment, against the misjeinder of counts, the
judge reserved the decision, and Lord Campbell, C. J,,
delivering the judgment -of the court of crown cascs
reserved, said : - There is really no difficulty in the world
in this case, and T must say that I regret that the learned
~ recorder, for whom I have & great respect, should have
thought it necessary to reserve it.  The question is, whe-
ther the indictment was bad on account of an alleged mis-
joinder of counts. The prisoner was convicted ou the count
for felony only, and it is the same 'tlﬁng as if he had been
convieted upon an indictment containing that single count;
and it is allowed that there was abundant evidence to war-
rant that convietion.. There is not the smallest pretence
for the objection, that the indictment also contained a connt
for misdemcanor, and it does not admit of any argument.”
So in R, v. Holman, L. & C. 177; where the prisoner
~was charged in an indictment by one count for embezzle-
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¥ ‘ment and the other for larceny as a bailee. At the close of
the case for the prosecution, it was objected that the
indictment was bad, for migjoinder of counts, and that the
objection was fatal, although mnot taken till after plea
pleaded and the jury had been charged; and, upon the
_ court proposing to direct the counsel for the prosecution to
elect on which count he would proceed, the prisoner's
‘ gounse! further contended thabt the indictment was so
absolutely bad that the election of counts was inadmissible,
The court directed the counsel for the prosecution to
elect on which count he would proceed reserving, at tha
request of the prisoner’s counsel, the points raised by him
as above stated for the consideration of the court for crown
eases Teserved. - The counsel for the prosecution elected to
proceed”oln"the' sécond count, and upon that count the
isoner wasd convicted, and the convietion affirmed.
Where the defendant was-indicted, in several counts,
for stabbing with intent to murder, with intent to maim
and disable, and with intent to do some grievous bodily
harm, it wasg holden that the prosecutor was not bound to
elect upon which count he would proceed, notwithstanding
the judgment is by the statute different, being on the first
count capital, and on the others transportation.—R. v,
Strange, 8 . & P. 172; Archbold, 70. ' ‘
When the enactment contained in sec. 191 of our Pro-
cedure Act was in force in England, as 7 Will, IV and 1
g Vic., c. 83, s. 11, a prisoner was charged in one indictment
with feloniously stabbing with intent--first, to murdet;
second, to maim ; third, to disfigure ; fourth, to so some
grievous bodily harm ; to which was added a count fora
F common assault. The case was far advanced before the
" learned judge was aware of this, and at first he thought of
stopping it; but as it was rather a serious one, he left the
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case, without noticing the last count, to the jury, who
(propérly as the learned judge thought upon the fucts)
couvicted the prisoner; and the counsel for the proscention
then, being aware of the objection of misjoinder, requested
that the verdict might be taken on the last count for felony.
whieh was done accordingly ; and this was held right by
all the judges.~—R,v. Jones, 2 Moo. C. C. 94

Here in Canada, now, there is no objection to a count
for a common assault, in an indictment for any of the
felonies, where, under sec. 191 of our Procedure Act,
the jury may find a verdict for the asgault, But, of course,
such a count is not necessary, as the jury may, in that
case, convict of the misdemeanor, without its being alleged
in the indictment. = See 1 Bishop's Cr. Proc. 446.
" If in any case not. falhng under- sec, 191 of the Proce-
dure Act, a count for a felony is joined with a count for &
misdemeancr, on motion to quash, or demurrer, it secms
that the indictment should be quashed or the prosecutor
ordered to procced on one of the counts only. Ifthe defen-
dant does not take the objection and allows the trial to
proceed, the conviction will be legal, if & venlict ia taken
distinetly on ons of the counts, If a verdict is given of
guilty generally, without specifying on which of the
counts, the conviction will be held bad on motion in arrest
of judgwent, or in error, notwithstanding sec. 143 of the
Procedure Act, though this clause is much more extensive
than the corresponding English clause, 14-15 'V, ¢. 100,
8. 25. For how could the court know what sentence to
give if it is not clear what offence the jury have found the
prisoner cullty of. SecelStarkie, Cr. PL. 43 ; R. v. Joncs,
2 Moo, C. C. 94; R. v. Ferguson, Dears. 427.

Though in law, the right to charge different felonies in

one indictment cannot be denied, yet, in practice, the
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-eourt, in such a case, will always oblige the prosecutor to
elect and proceed on one of the charges only.— Dickinson’s
quarter sessions, 190.

But the same offence may be charged in different ways,
_ in different counts of the same indictment, to meet the
- several aspects which it is apprehended the case may
g asswwe in evidence, or in which it may be seen in point of

k. law, and it is said in Archbold, p. 72: “ Although a pros-
g ecutor is not, in general, permitted to charge a defendunt,
k. with different felonies in different counts, yet he may
charge the same felony in different ways in several counts
j. in order to meet the facts of the case ; as, for instance, if

- thers be a doubt whether the goods stolen, or the house in
which a burglary or larceny was committed, be the goods
‘or house of A. orB, they may ba stated in one count as
the goods or house of A,, and in another as the. goods or
bouse of B, See R. v. Egginton, 2 B, & P. 508, E. v.
g Austin,’7 C. & P. 796, And the verdict may be taken
P generally on the whole indictment.—R. v. Downing, 1
g - Den. 52. But,inasmuch as the word ¢ felony * is not nomen
R ; collectivum. (as ‘“misdemennor’ is, see Ryalls v. R., 11Q.
B. 781, 795), if ‘the verdict and judgment, in such case,
. bs against the defendant for ¢ the felony aforesaid,” it will
. be bad unless the verdict and judgment be warranted by
. each count of the indictment.”-—Campbell v. R.,- 11 Q. B.
$- 799, 814 ; seo 1 Bishop's Or. Proc. 449.

Indictments for misdemeancrs may contain several
counts for different offences, and, as it scoms, though the
s judgments upon each be different.—Young v. R., 3 T\ R.
k- 98, 105, 106; R. v. Towle, 2 Marsh, 466 ; R. v, Johnson,
¥ 3 2. & 8. 539; R.v. Kingston, 8 East, 46; and see R.
L' v, Benfield, 2 Burr. 980; R. v. Jones, 2 Camp. 131;
Dickinson's Q. 8.190; Starkie's Or. PlL. 43, Evenwhere
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geveral different persons were charged in different counts,
with offences of the same nature, the court held that it
was no ground for a demurrer, though it might be for an
application to the discretion of the court to quash the in-
dictment.—R. v. Kingston, 8 East, 41. Where two
defendants were indicted for a conspiracy and a libel, and
at the close of the case for the prosecution, there was evi-
dence against both as to the conspiracy, but against one
only as to the libel, the judge then put the prosecutor to
elect which charge he would proceed upon.——R. v. Mur-
phy, 8 C. & P. 297, Qu on indictment for conspiracy to
defrand by making false lista of goods destroyed by fire,
_one set of counte related to a fire in June, 1864, and

L “gnother to4 fire:in” November,. 1864+ The prosecution

was compelled to elect which charge of .conspiracy should
be firsy tried, and to confine the evidence whelly to that
in the first instance.—R. v.- Barry, 4 F. & F. 389. And
on an indictment against the manager and secretary of a
joint-stock bank, containing many counts, some charging
. that. the defendants concurred in publishing false state-
* menta of the affairg of the bank, and others that they con.
- gpired together to do so, the prosecutors were put to elect
on which set of counts they would rely.—R. v. Burch, 4
F & F.407. If, where there aro several counis charging
different offences in law, the judgment be entered up
generally upon all, that the defendant ¢for his said
“offences’ be- adjudged, etc., and it appears that any count
was bad in law, the judgment will be reversed in error.—
O Connell v. B., 11 . & F. 155, To prevent this it is
now usnal, in cases of misdemeanor, to pronounce and enter
up the same judgment separately on each count of the
~ indietment,”—Archbold, 72, '
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; Where a prisoner is indicted for a.felouny, it is not
% necessary to prefer a separate bill against him for an
attempt to commit it; and where be is indicted for a mis-
¥" demeanor, it is not necessary to add another count for an
attempt to commit it; because upon an-indictment for the
felony or misdemeanor, if, upon the trial, it appear that
" the defondant merely attempted to commit the offence,
but did not complete i, the jury may acquit him of the
. offénce charged, and find him gailty of the attempt.—Pro-
b cedure Aect, gee. 183,

F- 8o, upen an indictment for robbery, the prisoner may
ow be found guilty of an assault with intent torob.—S8,
92 Procedure Act, So, upon anindictment for embezzle-
1ent, if. the .offence -upon- the. evidence appear to be a:
larceny, the jury may acquit the prisoner of the embesz-
lement, and find him guilty of simple larceny, or of lar-
eny as clerk or servant; or upon an indictment for lar-
ceny, if upon the evidence the offence appears to be
mbezzlement, the jury may acquit of the larceny and find
he party guilly of embezzlement.—S. 195 Procedure Aet. .
0, if upon an indictment for obtaining money or goods by
false pretences, the offence upon the evidence turn out to bs
k larceny, the defendant, notwithstanding, may be convicted
E of the false pretences.—S. 196 Procedure Act, So, if:
pon an indictment for larceny, the offence upon the evi- -
ence turn oub to be an obtaining by false pretences, the
ury may acquit of the larceny and find the defendant guilty

¥ of obtaining by false pretences,—S. 198 Procedure Act,
kS0, upon an indictment for any misdemeanor, if the facts
iven in evidence smount to a felony, the defendant shall
ot on that account be acquitted of the misdemeanor,
Bunless the court think fit to discharge the jury and order’
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the defendant to be indicted for the felony.—S. 184 Fro-
cedure Act. But this provision applies only where the
facts given in evidence prove the act charged in the in-
dictmuent; “while they include such misdemeancr,” says
the statute, And if a felony is proved, but no misde-
meanor, the provision does not apply.

The commencement of & second or subsequent count
is in form thus: *And the jurors aforesaid, upon their
oath aforesaid, do further prescnt that,” ete., procced-
ing to state the offence. The absence of the words
# upon their oath aforesaid” would be & fatal and not
amendable defect, but as to the particular count only.—
See Archbold, 73, .

.4 Gounts for different misdemeanors on which the judg-

ment is of the same nature may be joined in the same
indictment, and, on such counts judgment may, and indeed
ought to be, separately entered.—R. v, Orton, 14 Cox, 436
and 546; R.v. Bradlaugh. 15 Cox, 217.
Counts for different misdemeanors of the same class may
_be joined in the same indictment.—R. v. Abrghamas, 24
L. C. J, 325,
“Although, in general, it is not permitted to include two
different felonies under different counts of an indictment,
yeb the .. - wiivwce may be charged in different ways in
different counts of the same indictment. Thus, in the first
coun$, the accused may be charged with having stolen
wood belonging to A., and in another with having stolen
wood belonging to B.—R. v. Falkner,7 R. L. 544.

JOINDER OF DEFENDANTS—-—»_SEPAR'ATE TRIALS.

Two parties accused of the sgme offence on the same
indictment are not entitled as of right to a separate defence
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either in felonies or misdemeanors,—R, v, MeConoky, 5
R, L 746,

In B.v. Littlechild, L. R. 6 Q. B. 293, Held, that it
i3 in the discretion of the court to grant a separate trial or
not.

In R. v. Gravel (Montreal, Q. B, March, 1877,) for
subornation of perjury separate trials refused, Ramsay, J,
~—In L&, v, Bradleugh, 15 Coz, 217, for libels, separate
trial granted, Where several persons are jointly indicted
the judge will not allow a separate trial on the ground
that the depositions disclose statements and confessions
made by ome prisoner implicating another which are
calculated to prejudice the jury, and that there is no.

I legal evideride'discloed sgainst the other prisoner.—R. ¥

Blackburn, 6 Cox, 333,

The prosecution has always.a right to a separate trial.
—1 Bishop, C'r. Proe. 1034 ; 2 Huwkins, c. 41, par. 8.

See on the question 1 Chitly, C. L. 535; 1 Starkie, Or.
Pl 36; 1 Biskop, Cr. Proc, 463, 1018 ; 1 Wharton, 433,
—R. v, Payne, 12 Coz, 118 ; O’Connell.v. R, 11 C. & F,
115, and remarks under set. 214, post.

For conspiracy and _rioﬁ, there can be no severance of
trial. —1 Wharton, 434; Starkie's Or. PL 36, et seq.

IQG. A_ny n_umber of the matters, acts or deeds by which any com-
passings, imaginations, inventions, devices or inteéntions, or any of
them, have been expressed, uttéred or declared, may be charged
against the offender, for any felony, under the * Aet respecting Treason

and other Offences againel the Queen’s autkority Y31 V., c. 63,5 7. 11-
12 ¥V, ¢. 12, 5. 5, Imp.

The Act respecting Treason is ¢, 146, p. 30, ante.

107. In any indistmeut for perjury, or for unlawfuolly, illegally,
falsely, frauduleatly; deeeitfully, maliciously or corruptly taking;
making, signing or subscribing any oath, affirmation, declaration,
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affidavit, deposition, Hill, anawer, notice, certificate or other writing, it
ghall be sufficient to set forth the substance of the offence charged
againat the accused, and by what court or before whom the oath,
affirmation, declaration, affidavit, deposition, bill, answer, notice, cer-
tificate or other writing was taken, made, signed or subscribied, with-
out setting forth the bill, anewer, information, indictment, declaration
or any part of any proceeding, either in law or equity, and withont
sctting forth the commission or autherity of the court or person before
whom such offence was committed.— 32-33 V., ¢. 23,5, 9. 1415 V.,
e. 100, s, 20, Jmp.

See R. v. Dunming, 11 Coz, 651, and R.v. Hare, 13
Coz, 174,

108. In every indietment for subornation of perjury, or for corrupt
- barga.ining or contraciing with any person to commit wilful and corrupt
perjary, or for inciting, causuiﬂ' or procuring any person unlawfully,
'wﬂiu!ly, falsely, fmudulently. deceltmlly, maliciously or corruptly, to
take, make, sign or subscribe any oath, affirmation, declaration, affi-
davit, deposition, bill, anawer, notice, certificate or other writing, it
8hall be sufficient, whenever suoh perjury or other offenee aforesaid
has been actuslly committed, to allege the offence of the person who
actually commitied such perjury or other offence, in the manner
hereinbelore mentioned, and then to allege that the defendant unlaw-
fully, wilfully and corruplly dld cause and procure the eaid person to
do and eommit the, said offence in matner and form aforesaid; and

whenever such perjury or other offence aforesaid has not actually been:

committed, it shall be sufficient to eet forth the substance of the
offence charged upon the defendant, without setting forth or averring
any of the matters or things hereinbefore rendered unreceseary to 'be
get forth or averred in the case of wilful and corrupt perjury.—32-33
V., ¢ 25810, 415 F, e 100, & 21, Imp

109. In aoy indictment for murder or mans]aughter, or for being
an accessory to uny murder or manslanghter, it shall not be necessary
to set forth the manner in which, or the.means by which, the death
of the deceased was caused; but it shall be suficient in any indict-
ment for murder to charge that the accused did feloniously, wilfally,
of his malice aforethought, kill and murder the deceased,—and it shall
be sufficient in any indictment for maoslaughter to charge that the
accused did feloniously kill and slay the deceased ; and it shall be
pufficient in any indictment againet any accessory to any murder or
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manslaughter to charge the principal with the murder or manslangh-
ter, ag the case may be, in the manwper hereinbefore specified, aud then
to charge the accused as an accessory, in the manner heretofore need
and acenstomed, or by law provided.—32-33 ¥, ¢c. 20,6, 6, 24-25 7,
¢. 100, 5. 6, Imp, :

110. In any indictment for stealing, or, for any fraudulent purpose,
destroying, eancelling, obliterating- or concealing tlhie whole or any
part of any docament of title to land, it ehall be sefficient to allege
euch document to be or contain evidence of the title, or of part of the
title, or of some matter affecting the title, of Lhe person or of some one
of the persons having an interest, whether vested or contingent, legal
or equitable, in the real property to which the sane relates, and to
mention such real property or seme part thereof.—32-33¥7, ¢, 21,2. 18,
part, 24-25 V., e. 96, 5. 28, Imp,

111. Any number of distinet acts of embezzlement, or of fraudu-
" lent apphca.tlon or dlspoa:t.lon, not exceeding three; committed by tha
offender,” svamst. “Her Majesty,” or against the same municipality,
. master or employer, within the epace of gix montha from the first to
the last of such acts, may be charged in any indictment,—and if the
offence relatesto any money or any valuable security, it zhall be suffi-
cient to allege thé embezzlement or frandulent application or dispo-
. #sition to be of money, without specifying an ¥ particular coin or
valuable secnnty 3 and auch allegation, eo far as regards the deaérip-
tion of the ‘property, shall be sustained if the offender is proved to
- haye embeleed or fra‘qdulenﬂy app]led or disposed of any amount,

although the parucular species of coin or valuable securily of which
sach amount was composed is not proved, or if he is proved to have
embezzled or frandulently applied or disposed of any piece of coin or
any valuable secunty, or any poriion of the value thereof, although
such piece of coin or valuable secority waa delivered to him io order
that some part of the value thereof should be returned to the person
delivering the same, or to some other person, and such part bas been
returned accordingly.—32-33 ¥, ¢. 21,273, 24.25 V., ¢. 96, a. 7I,Im1?.

See, dﬂté,.p. 383, under sec. 52 of the Larceny Act, to
which this clause dpplies.

112. In zny indictinent for cbtaining or attempting to obtajn any
property by false pretences it shall be sufficient to allege that the
person accused did the act with intent to defrand, and without
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alleging an intent to defraud any partienlar person, and without
alleging any ownership of the chattel, money or valuable security
and on the trial of any such indictiment, it shall not be pecessury to
prove an intent to defraud any particular person, but it shall Le
sufficient to prove that the persori accused did the act charged with
an intent to defrand . —32-33V,, ¢. 21, 8. 93, part. 24-25V., e. 06, 5. U8,
Imp. L

Sill v. R., Deurs. 132, is not now law since this enact-
ment, -

Sec sec. 77, of c. 164, p. 420, ante, as to the offence of
obtaining under false pretences, Sece Greaves’ mote under
sec, 114, post,

113. It shall not be necessary to allege, in any indictment against
any person for wrongfully and wilfuily pretending or alleging that he
jnclosed and sent, or caused to be inclosed and sent, in any post
Tétter, any money, valuable security or chattel, or to prove on the
trial, that the act was done with intent to defraud,—32-33 F., ¢. 21, 2.
96, pari.

This claunge is not in the Imperial Acts, It has refer-
ence to sec. 79, p. 440, ante, of the Larceny Act.

114, In any indictment for forging, altering, ultering, offering,
disposing of or pulting off any instrument whatscerer, where it is
neceasary to allege an intent to defraud, it ahall be sufficient to allege
that the person sccused did the act with intent to defrand, without
alleging an intent to defraud any particular person ; and on the trinl
of any =uch offence it shall not he neceseary to prove an intent lo
defraud any particular perzon, but it ehall be suflcient to prove that
the person accused did the act charged with an intent to defraud.—
32-33 7., ¢. 19, 2. 51, 2423 V., . 98, 2 4, Imp.

See, ante, ¢. 165, general remarks on forgery.

The words “ where it iz necessary to allege an intent
to defraud ™ were inserted to prevent its being supposed
that this clause made it necessary to allege an intent to
defraud in cases where the clause creating the offence did

not make such anp intent an ingredient in the offence,—

Greaves note.
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. This section, and section 112, ante, apply to two matters
the statement of the intent to defraud in indictments for
forgery and false pretences, and the evidence in support of
such intent.

Before this act passed, it was necessary in these cases to
allege that the defendant did theact charged with intent to
defreud some particular individual mentioncd in the indict-
ment, and to prove that in fact the defendant did such act
with intent to defraud the person so specified. Thizin most
instances led 1o the multiplication of counts, alleging an
intent to defrand different persons, so asto meet any view
that the jury might take of the evidence, and sometimes:
upon the evidence, a difficulty occurred in ascertaining whe-
- ther any person in particular ceuld be said to be intended to
¢ Do defrauded. (See R.v. Marcus, 2 C& K. 356; R, v
Tuffs, 1 D. C, C. 319). This clause is intended to obviate
“all such difficulties, and it renders it sufficient to allege in the
indictment, that the forgery or uttering was committed, or
the goods obtained, with intent {o defraud, without specify-
ing any particular person intended to be defrauded; and it
likewise renders it unnecessary to prove that the defendant
ntended to defraud any particular person, and makes it suffi-
cient to prove that he did the act with intent to defrand.—
U re. ces note, ’

115, In apy indictment against any person for buying, eelling,
> receiving, paying or putling off; or offering to buy, sell, receive, pay
g or put off, without lawful anthority or excuse, any falre or counterfeit
coin, resembling or apparently intended to resémble or pase for any
current gold or silver coin, st or for a lower rate or value than the
pame imports or was apparently intended to import, it shall be suffi-
cient to allege that the person accused did buy, sell, receive, pay or
put off, or did offer to buy, eell, receive, pay or put off the false or

counterfeit ¢oin, al or for & lower rate of value than the same
imports, or was apparently inteoded fo import, without alleging at or
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for what rate, price or value the same waa bought, sold, received,
paid or put off, or offered to be bought, sold, received, paid or put
off~32-33 V., ¢. 18, 5. 6, part. 24-25 V., & 99, 3. 6, Fmp.

See 1 Russ, 135,

“ Under the former enactment it was necessary to allege
in the indictment, and prove by evidence, the sum for
which the coin was bought; ete. ; B, v. Joyce, Carr. Supp.
184; R.v. Hedges, 3 C. & P. 410; the last part of this
clause renders it unnecessary to allege the sum for which
the coin was bought, ete., and consequently whatever the
evidence on that point may be, there can be no variunce
between it and the allegation in the indictment, and all
that need be proved is that the coin was bought, etc.,
at some lower rate or:value:than it imports.—Greaves'
_’ﬂote. : . P R L

116. It shall be safficient in aﬁjr indictment for ;I;y offence against
the ¥ Aet respecting Malicious Inyurics to Properfy,” where it in neces-
sary to allege au intent to injure or defraud, to allege that the person
accused did the act with intent to injure or defraud, as the case may

be, without alleging an intent toinjure or defrand any particular per-

son, and on the trial of any euch offence it shall not be peomenry lo

prove an intent to injure or defraud any particular person, but it shall

be sufficient to prove that the person accused did the act charged
with an intent to injure or defraud as the case may be.—32-33F., e
22, 5. 68, 24-25V., ¢. 97, 5. 60, Imp. '

This clause places the law on these points in the same
position as in cases of forgexry and false prefences. Secs,
112 and 114, ante,

117. It any indictment for any offence committed in or upon or
with respect to,— o

. (&} Any church,chapel, or place of religious wozship, or anything
made of metal fixed in any square or street, or in any place dedi-
cated to public use or ornament, or in any burial-gronnd,—

(%) Any highway, bridge, court-house, gaol, house of correction,

penitentiary, infirmary, asylum, or other public building,—
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(e.) Any railway, canal, lock, dam, or other public work, erected
_ or maintained 16 wlhole or in part at the expense of Canada, or (.)l' any
of the Provinces of Canada, or of any municipality, county, parish or
_. township, or other sub-division thereof,—

(d.) Any materials, goods or chattels belonging to or provided for,

“or ot the expense of Canada, or of any such Province, or of any

; municipality or other sub division thereof, to be used for making,

altering or repairing any highway or bridge, or any cou;t-h.onse or

- other guch building, railway, canal, lock, dam or other public work

-as aforesaid, or to be used in or with any guch work, or for any other
purpose whatsoever,— :

{¢) The whole or any part of any record, wril, return, affirmation,
" yecognizance, eognovit aclionem, bill, petition, answer, decree, panel,
process, interrogatory, deposition, affidavit, rule, order or warrfmt of
attorney, or of any origiral document whatsoever, of or belonging to
.any court of justice, or relating to any cauze or\ma.l‘;te'_lf, begun, depenfi-
B 12 or terminated in any such eourt; or of any original document in
‘any. wise relating to the business of any office or employfm'ant under
Heét Majesty, and being or remaining in any office appertaining to any
“Gourt of justice, or in any Government or public office,—
(f) The whole or any part of any will; codicil or other testamen-
tary insirument, or—

(¢.) Auy writ of election, retera toa writ of election, indernture,

1l-book, voters' list, certificate, atfidavit, report, dooume?t or paper,

-made, prepared or drawn out according to any law respecting provin-,
al, municipal or civic elections,—

It shall not be necessary to allege that any guch property instri-

ment or article is the property of any person.-—32-33 V., ¢. a1, si. 11,

part, 18, part, 20, part, and ¢ 29, s. 19, 29-30 V. {Can.),e. 51, 8.

188, part. 24-25¥.,c. 96, ss. 23, 30, 31, Imp.

118. I7ia any indictment for any offence, it i8 x:equisite to state
the ownership of any property, real or personal, which belongs to or
ia in possession of more than one peracn, whather suc_h persony are
partners in irade, joint tenants, parceners, or tenants in common, it
shall be sufficient to name one of such persons, and to state the pro-
perty to belong to the person 8o naméd, and another or others; a8 the
case may be.—52-33¥., ¢. 29, 5. I7.

119, If, in any indietment for any offence, it is necessary forany
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purpase to mention any partners, joint tenants, parceners or ienants
in common, it ahall be sufficient to describe them in the wanner
aforesaid ; and this provision and that of the next preceding section
shall extend to all joint stock companies and trustees.—32-33 V7, ¢.
29, 5. 18.

These two clauses are taken from the Imperial Act,
7 Geo. 1V, c. 64, 5. 14. Formerly, where goods stolen
were the property of partmers, or jolnt-owners, all the
partners or joint-owners must have besw correctly named
in the indictment, ot.hermse the defendant would h*we
been acquitted,

The word * Parceners” refers to a temancy which
arises when an inheritable estate descends from the
ancestor to several persons possessing an equa.l title to it,
—Wharton, Law Lezicon. -

It must be remémbeied thit the words of the statute,
in sec. 118, are, “ another or others;” and if an indict-
ment allege property to belong to A. B. and others,
and it appears that A. B, has only one partner, it is a
variance,

The prisoner ‘wgs' indicted for stealing the property of
G Byre “and’ otherd,” atid it was proved that G, Eyré
had only one partner; it was held, per Denman, Com,
Serj., that the prisoner must be acquitted.—Hampton's
Case, 2 Russ. 303. So where a count for forgery laid the
intent to bs to defraud S. Jones “and others” and it
appesred that Jones had only one partner, it was held
thet the count was not supported —nR. v. Wright, 1
Lewin, 268, S

In R. v. Kealey, 2 Den. 68, the defendant was in-
dicted for the common law misdemeanor of having
attempted, by false pretences made to J. Baggally and
others, to obtain from the said J, Bdggally and others
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one thousand yards of silk, the property of the said J.
Baggally and others, with intent to cheat the said J.
Bagpally and others of the same. J. Daggally and
others were partners in trade, and the pretences were

~made to J. Baggally; but mnonme of the partners were

present  when the pretences were made, nor did the

~pretences ever reach the ear of any of them. It was

objected that there was a variance, as the evidence did
not show that the pretences where made to J. Baggally
and others; but the objection was overruled by Russell

- Guerney, Esq,, Q. C, and, upon a case reserved, the con-

viction was held right.
Greaves, in note a, 2 Russ. 304, says on this case:

- #1It i3 clear that the 7 Geo. IV, c. 64, s 14 (secs.

118 and 119, ante, of the Procedure Act) alone authorizes
the use of the words ‘and gthers;’ for, except for that
clause, the persons must have been named. There the
question really was, whether that clause authorized the
use of it in this allegation. The words are, * whenever it

. &hall be necassary to mention, for any purpose whatsoever,

any partners, ‘ete.” (*if it be necessary for any purpese to
mention,” etc., sec. 119, ante.) Now it is plain that the
prisoner had applied to Baggally to purchase the goods of
the firin, w7 the inference from the staloment in the

K ‘ indictment is that he had actually made a contract for

their purchase, and, if that contract had been alleged, it,
must have been alloged as a contract with the firm, and it

" was clearly correct to allege an attempt to make a contract

as made to the firm also.” }

Now, such a variance, as mentioned in Hamplon's
and- Wright's cases, ubi supra, would not be fatal, . if
amended.—3 Burn, 25; sce sec. 238 post; and -R, v.
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Pritchard, L, & C. 34 ; R. v, Vincent, 2 Den. 464 R v.
Marks, 10 Coz, 367. _

Tt iz not necessary that a strict legal partnership
ghould exist. Where C. and D. carried on business in
partnership, and the widow of C., upon his death,
without taking out administration, acted as partner, and
the stock was afterwards divided between her and the
_ purviving partner, but, before the division, part of the
stock was stolen; it was holden that the goods were
properly described as the goods of D. and the widow.—
. v. Gaby, B. & K. 178.

And where a father and son carried on business as
.farmers; .the son died intestate, after which the father
continued the business:for the joint benefit of himself
and the sons next of kin; some sheep .were stolen, and
were laid to be the property of the father and the sons
next of kin, and all the judges held it right.—RB. v. Scott,
R & R 13,

In an indictment for stealmg a Bible, & hymn-book,

etc., from a Methodist chapel, the goods were laid as tha.
iproperty of John ‘Bennett and others, ‘and it appeared.

that Benmett was one of the Society, and a trustee of the
chapel : Parke, J., held that the property was correctly
laid in Bennett.—R. v. Boulion, 5 (. & P, 5317.

- In R.v. Pritchard, L. & C. 34, it was held that the

property of a banking co-partnership may be described as
the property of one of the partmers specially named and
others, under the clause in question; buf see now sec. 122
of the Procedure Act, post, as to bodies corporate, and the
property under their control.—R. ¥, Beacall, 1 Moo, C, C,
15,

120, In any indictment for any offence commitied on or with res-
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pect to any house, building, gate, machine, famp, board, stone, poat,
fence or other thing erected or provided by any trustees or commissi-
_ oners, in pursuance of any act in force in Canada, orin any Province
thereof, for making any turnpike road, or to any conveniences or
appurtenances thereunto respectively belonging, or to any materials,
tools or implements provided for making, altering or repairing any
. euch read, it shall be sufficieat to state any such property to belong
to the trustees or commissioners of such road, without specifying t.he
" names of such trusteee or commissioners,—32-33 V., e. 29, 1. 20.
T Geo. 4,¢. 64, 8. 17, Iinp.

121. In any indictment for any offence committed on or with res-
pect to any buildings, or any goods or cliatteis, or any other property,
real or personal, in the occupation or under the superintendence
charge or management of any public officer or commissioner, or any,
eounty, parieh, township or municipal officer or commiesioner, it
ghall be sufficient o state any such property to belong to the officer or
commissioner in whose occupation or uader whose superintendence,
charge or management such property is, and it shall not be necessary
1o epecify the names of any such officer or commissioner.—32-33 P’
€. 29,3 2. T Geo. 4, e 64, 5. 18, Imp.

It has been held that if a person employed by a trustee of
turnpike tolls to collect them, lives In the toll house rent
free, the property in the house, in an indictment for bur-
plary, may be laid in the person so employed by the Iessee,
“ he having the exclusnre possession, and the toll house not
- being pareel of any premised occupied by his employer—-
R. v. Camfield, 1 Moo, C. C. 42, _

122, Allproperty, real and personal, whereof any body corpéra;.ié
- has, by law, tne management, control or custody, shall, for the pur-
* pose of any indietment or proceeding against any other person forany
: offence committed on or in respect thereof, be deemed to be the pro-
: perty of such body corporate.—32-33 V., e 29, & 22,
~ This clause is not in the English statutes, It is enly

declaratory of the common law, and it was held in England
. without this claunse, that when goods of & corporation are
tolen, they must be laid to be the property of the corpo-
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ration in their corpurate name and not in the names of the
individuals who comprise it.—X&, v. Patrick and Pepper,
1 Leuch. 253. Soin R, v. Fresman, 2 Russ. 301, the pris-
oner was indicted for stealing a parcel, the property of the
London and North Western Railway Company. The
parcel was stolen from the Lichfield Station, which had
been in the possession of the company for three or four
years, by means of their servants ; but no ‘statute was pro-
duced which authorized the company to purchase the Trent
Valley Line; an Act ificorporating the company was,
however, produced. It was held that, as a corporation is
liable in trover, t.respass and ejectment, they might have
an actual possession, though it mlght be wrongful, which
would support the indictment.

. In-R. v. Frankland, L. & C. 276, it waa, held: 1st,
That the incorporation of a private company must be
proved by legal and documentary evidence; 2nd. That
partners in a company not incorporated, might be proved
to be such by parol evidence ; 3rd, That Thomas Bolland
and others, who were described in the indictment as the
“owners of the property embezzled, being partners in a
company not incorporated, the indictment was supported
by proof that the money was the property of the company.

123, In any indictment against any person for stealing any oyaters
or oyster brood from any oyster bed, laying or fishery, it shall be suf-
ficient to describe, either by name or otherwise, the bed, laying or
fishery in respect of which any of Lhe said offences has been commit-
ted, without afating the eame (o be in any particalar county, district
or local d1v1amn.—32 I3V, e 21, 5. 14, parl. 2423 ¥V, 0. 96, 5. 26,
Imp.

See sec. 11 of The Larceny Act, p. 294, ante.

124, In any indictment fer any offence mentioned in sections
twenty-five to twenty-uine, both inclusive, of  The Larceny Act”
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ehall be sufficient to lay the property in Her Majesty, or in any per-
son or corporation, in different counts in such indictment ; and any
variance in the latter case, between the statement in the indictment and
the evidence adduced, may be amended at the teial ; andif no owner
is proved the indictment may be amended by laying the property in
Her Majesty,—32-33 V., e. 21, 5. 36,

These sections of the Larceny Aet, p. 312 e seq., ante,
apply to the stealing of ores and minerals, and the unlaw-
fully selling or buying gold and silver from mines.

125. In any indictment for any offence committed in respect of any
. postal card, postage stamp or other stamp issnal or prepared for issue
-by the authority of the Parliament of Canada, of the Legislature of
“any Province of Canada, for the payment of any fee, rate or duty
.. whatsoever, the property therein may be laid in the person in whose
possession, as the owner Lhereof, it was when the larceny or offenca
. was commiited, or in Her Majesty, if it was then unizaued, or in tha
- possession of any officer or agent of the Government of Canada or of
the Province, by nuthority of the Legislature whereof it waas issued or
prepared for issue.—35 V., o, 33, . 1, part.

Sec. 2 of the Zarceny Act, p. 278, anie, declares thesa
stamps to be chattels, and included in the word pro-

26. In every case of'larceny, embezzlement or frandulent apph-
“cation or disposition of any chaltel, money or valuable security,
under sections ﬁﬂ.y—three. fifty-four and fifty-five of % The Larceny
Aet,” the property in'any such ghattel, money or veluable security
may, in the warrant of cotnvitment by the justice of the peace before
;  whon the offender is charged, and in the indictmect preferred against
" guch offender, be laid in Her Majesly, or in the municipality, as the
case may be,—32-33F., ¢, 21, 5. 72, part, M-257V., ¢ 96, & 70, Imp.

.- See, ante, p. 401, under these clauses of the Lareceny
- Aet,

f- 127, An indictment in the commen forin for larceny may be pre-

ferred apainst any person who gteals any chatlel let to be used by him
_";' in or with any houseor lo Iging,—and. in every casg of stealing any
— ﬁxture 80 let to be used, an indictment in the same form as if the
& . XX
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offender was not & tenant or lodger may be preferred,—and in cither
case the property may be laid in the owner or perzon letting to hire.
3233V, e. 21, 5. Tb, part. 24-25 7., ¢. 96, 5. 94, Imp.

See, wnte, p. 404 under sec. 57 of the Larceny Act.

128. No indictment shall be bield insufficient for want of the aver
nyent of any matler unnecessary 1o be proved, nor for the omission of
the words % as appears upon ihe record™ or “as appears by the
record,” or of the words Hwith foree and arms,” or of the words “agninst
thie peace,”—or for the insertion of the words © against the form of the
statute ™ insiead of the words . against the form ol Lhe etalutes,” or
vice versd, orfor the omission of such words,~—or for the want of an
addition or for an imperfect addition of any person mentioned in the
indiciment, or because any person mentioned in the iodictment iz desig-
nated Ly a name of office or other descriptive appellation instead of
his proper name,—or for omitting to etate the time at which the offence
waa committed in any case in which time is not of the essence of the
offence, or for etating the time- lmperfectly s or for stating the offence
io have been committed on a day subsequent to the finding of the
indictment, or on an impossible day, or on a day that.never happened,
—or for want of a proper or perfect venue, or for want of a proper or
formal conclusion, or for want of or impertection in the addition of
any defendant,—or for want of Lhe statement of the value or price of
any malter or thing, or the amount of dauage, injury or spoil, in any
case in which the value or price or amount o damnge, injury or spoil
i8 not of the essence of ‘the offence.—~32-33 V., e 29,5 23,

The words ¢ against. the form of the statute are not
1NecessaTy in any 1ndmtment.—-0mtro v, R., 14 Coz, 546.

This elause is taken from the Imparial Act, 14-15 V.,
¢- 100, s. 24. The words in italics ars not in the Imperial
Act. ' S e .
By this enactment no objéction can be taken against an
indictment in the following cases:

1. The wantof the averment of any matter unnecessary
to be proved.

2, The omission of the words “as appears upon the
record.” ;
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- 8. The omission of the words “ as appears by the record.»
4 The omission of the words * with force and arms.”
- 5. The omission of the words “against the peace.”
- - 6, The insertion of the words *against the form of the
. statute” instead of * againgt the form of the statutes”
- and vice versd. _
7. The omission of such words.
. 8, Want of, or imperfection in the addition of any
* person mentioned in the indictment.
9. That any person is designated by a name of office, or
other deseriptive appellation instead of his proper name.
. 10. Omitting to state the time at which any offence was
. committed in any case where time 1s not of the essence of
. the offence, S '
*11, Stating the time 1mperfectly
2,12, Stating the offence to have been committed on a day
ubsequent to the finding of the indictment, or on an
impossible day, or on a day that never happened.
13. Want of a proper or perfect venue,
14, Want of a proper or formal conclusion. °
115, ‘Want: of;or- mperfectlon in-the addition of any
& defendans, - ¢ 0. -
| - 16.. Wantof the sta.tement. of. the value or price. of
E. any matter or thing, or the amount. of damage, injury or
gpoil, in any case where the. value or price, or the
amounnt .of damage, 1nJury or spoil is not of the essence of
.the offence, - :
On the first, second a.nd third cases, no remarks are

called for . :
On the fourth, rendering unnecessary in any indietment
the words “ with force and arms,” Chitty said, on these
words, before this clause: “The words ¢ with force and

3
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arms,’ anciently vi et armis, were, by the common law,
necessary in indictment for offences which amount to an
actual disturbance of the peace, or consist, in any way, of
acts of violence ; but it secrus to be the better opinion that
they were never necessary where the offence consisted of
a cheat or non-feasance, or a mere consequential injury
vees-rens But the statute 37 Hen. VI1II, e. 8, reciting that
several indictments had been decmed void for want of
these words, when in fact no such weapon lmd-_ been
employed, enacted that, ‘that the ‘words wi et armis,
videlicit, cum baculis, cultellis, arcubus et sagiltis,’ shall
not of necessity be put in any indictment or inquisition,
Upon the construction of this statute, there seems to have
been entertained very grave doubts whether the whole of
the terms were intended to be abolished in all indictnents,
or whether the words following the widelicet were alone
excluded, Mavoy indictments for trespass, and. other
wrongs, accompanied with violence, have been deemed
insufficient for want of the words ¢ with force and arms;’
and, on the other hand, the court has frequently refused to
quash the proceedings where they have been omitted, and
the last seems the better opinion, for otherwise the terms
of the statute appear to be destitute of meaning. It seems,
to be generally agreed, that, where there are any other
words. imploying foree, as, in an indictment for a rescue,
the word ‘rescued, the omission of vi et armis is suil-
ciently supplied. Bat it is at all times safe and proper to
insert them, whenever the offence is attended with an
actual or eonstructive force, or affects the interest of the
publie.”

The words “ with force and arms,” though not absolutely

an essential allegation of the indictment, would, in certain
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cases, not be easily replaced, as in indictments for foreille
entry or forcible detainer., This clause would nat apply,
if a statute created an offence in the following worls:
“ Whosocver, with foree and arms, destroys, ete.  Then the
words vi ef armis would be a necessary ingredient of the
offence, and should be found in au indictment under such a
clause,

As to the words “against the peace,” at common law,
they were necessary, where the offence charged was not
one created by statute, and contra pacem Domint Regis
¥ were the words required; and this in the conclusion of
b~ each of the counts; contra pacem alone was insufficient,
K. though contra coronam et dignitatem ejus was not neees-
- sary.—2 Hale,188. 8o, formerly, great cave was necessary
in ascertaining whether the expression “ against the form of
f- the statute™ or “against the form of the statutes” should
¥ be used; but one or the other was necessary when the
# indictment charged a statutory crime. In England, though
: a contrary opinien is given in Archbold, p. 67, it seems,
R according to Broom’s Comm. p. 991, that, even now, the
g conclusion of the indictment maust be confra formam
€ statuli, where the offence charged is founded upon the
F statute law, as the 14-15 V. c. 100, s. 29, does not.
k- dispense with the conclusion; but whatever doubts may
¥-‘arise there are in Canada removed by the enactment
E stated as the seventh, ante, of our corresponding clause, as
B to the omission of these words.

. It will be seen that another enactment in the Canadian
£ clause, not to be found in the English act, is the eighth,
¥ ante, declaring Immaterial the want of addition or imper-
fect addition of any person mentioned in the indietment,
This covers all persons who are named as owners of the
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property, regarding which the offence has been committed,
and appears to be the rule even without this elatse.—3
Burn, 23.

What is meant by the word “addition?” Addition is
the title, or mystery (art, trade or oceupation), and place of
abode of a person besides his names.— Wharton, Law
Lexicon, verbo addition,

By the ninth enactment of the clause in question, it is
declared that no indictment shall be insafficient © for that
any person mentioned in it is designated by a name of
office or other descriptive appellation instead of his proper
name,’

This part of the clause applies only to the names of the
prosecutor or of the party injured, or of any third parties
mentioned in the indictment; it does not extend to the
names of the defendant. Under i, an indictment alleging
the goods stolen to be the property of the * Duke of Cam-
bridge ” without giving him any -other names, would be
held sufficient. R. v. Frost, Dears. 474.  Bu it must be
remembered that, if at the trial, it appear in evidence. that
the party injured iy misnamed, or that the owner of the
goods or house, ete., is another and different person from
* him named as such in the indictment, the variance, unless
amended, is fatal, and the defendant must be acquitted.—2
East, P. C. 651, 781; Archbold, 46, ~But, now, under
sec. 238 of the Procedure Act, see, post, such an amend-
ment, asked for before verdlct would hardly ever be
refused.

The enactments tenthly, eleventhly, and twelfthly, con-

tained in the above see, 128, refer to omitting in any -

indictment to state the time at which the offence was com-
mitted, in any ease where time is not of the essence of the
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offence, or to stating the time imperfectly, or to siating
the offence to have been committed on a day subsequent
to the finding of the indictment, or on an impossible day,

~or on a day that never happened, the clause cpacting in

the same terms as the English act, that no cbjection to any
indictment on these grounds will be available to. the defen-

~ dant,

At common law; where the date was not a nccessary
ingredient of the offence, a variance between the indict-
ment and evidence in the time, when the offence was
committed, was never considered material, and in Sir
Henry Vane's Case, for high-treason, the jury, under in-
struetions of the court, found the prisoner guilty, though the
offence was proved to:have been committed ten years
anterior to the time Iaid in the indictment.—Kelyng's O. C.
19 ; Stevens & Haynes reprint. And the doctrine that the
time laid in the indictment is not material, when not
essential to the offence, was confirmed by all the judges
in Lord Balmerino's Case; note in Townley's Case,
Fost 9. s .

" So, Lord Ha.le, says: “ But though the day or year be
mistaken in the indictment of felony or treason, yet if the
offence be committed in the same county at another time,
the offender ought to be found guilty.”—2 Hale, 179.
But it was, nevertheless, necessary, though only a formal
averment, except in particular cases, to state in the indict-
ment the time at which the offence charged had been
committed, that is to say the year and day, and any
uncertainty or incongruity in the description of time
was fatal to the indictment.—1 Starkie, Cr. Pl 54, 60.
The rule required a day to be specified, but did not require
that day to be proved. Lord Campbell, Lives of the Chisf



