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ESCAPES AND RESCUES,
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161. Breaking prison. .

162. Attempting to break prison. _
163. Escape from custody afier conviction or from prison.
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1539. Being at large while under sentence of im-
prisonment,—Every one is guilty of an indictable offence and
liable to two years’ imprisonment who, having been sentenced
to imprisonment, is afterwards, and before the expiration of the
term for which he was sentenced, at large within Canada with-
out some lawful eause, the proof whereof shall lie on him.

The fret of the sentence heing in foree when the defendant was found at
lerge ig sufficiently proved by the certificate of the convietion and senfence,
if the judgment remains unreversed, and this glthongh if appears on the face
of the certificate that the sentence was one which eould not legally have
been inflicted on the defendant for the offence of which aceording to the
certificate he had beer convicted. R. v, Finvey, 2 C, & K, 274,

Eseapes.]—Hoe necs, 163 and 164,

Ticket of Leave.]—It may be proved ss a defence that the prisoneris at
large conditionally under a licenze or tickat of leave or otherwise and that
the conditions have been observed. 62-83 Viet. (Can.}, ch. 43, The
license issued under the authority of that statute and the amending statute
of 1900 (63-84 Viet., ¢h. 48}, known as the Ticket of Leave Acts, may be
revoked by the Governor-General either with or without eause assigned.
R. v. Johnson, 4 Can. Cr. Cas. 178 {(Jue.). The revoeation by the Crown
without eause assigned does not interrupt the running of the sentence, and
trlé‘_adlatter ferminates at the same time as if no license had been granted.

id.

Pgrdon.]—A pardon is a good defemce. R. v, Mijller, W.BIL, 797, 1
Leach C.C. 74; but the sentence revives if the terms of a conditional pardon
%r%not observed. R. v. Madan, I Xeach C.C. 223; Aiekles’ Case, 1 Leach

.C. 390. :
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160. Assisting escape of prisoners of war.—Every
one is guilty of an indictable offence and liable to five years’
imprisonment who knowingly and wilfully--

(a.) assists any alien enemy of His Majesty, being a prisoner
of war in Canada, to escape from any place in which he may be
detained ; or

(5.} assists any such prisoner as aforesaid, suffered to be at
large on his parole in Canada or in any part thereof, to escape
from the place where he is at large on his parole.

This offenee ig alse covered by the Imperial SBtatute, 52 Geo. IIT., ¢h.
1566, known as the Prisoners of War Eseape Ast. That statute in terms
applies to His Majesty’'s dominions and is consequently still in force in
Canada, See Code sec, 5.

Bection 1 of that Act as varied by 54 & 55 Viet. (Imp.), ¢h. 60, see. 1,
provides that every persom who shall from and after the passing thereof
knowingly or wilfully assist any alien enemy of His Majesty being a
prisoner of war in His Majusty’s dominions, whether such prisoner shall be
eonfined as a priscner of war in any prison or other place of confinement or
shall be suffered te be at large in His Majesty’s dominions or any part
thersof on his paroie, to escape from such prison or other place of confine-
ment or from His Majesty’s dominions if at large on parcle, shall, upon being
convicted thereof, be adjudged guilty of felony and be lisble to be trans-
poerted ag & felon for life or for such term not less than three years and not
exooeding eitherfive years or any greater period authorized by the enactment,
. &t the diseretion of the court. The same section also provides that where
under any Aet now in foree or under any future Aet a court is empowered
or required fo award a sentenece of penal servitude, the court may in its
disgretion, unless such future Aet otherwise provides, award imprisonment
for any term not exceeding two years with or without hard labour.

161, Breaking prison.—Every one is guilty of an
indictable offence and liable to seven years’ imprisonment who,
by foree or violence, breaks any prison with intent to set at
liberty himself or any other person confined therein on any
criminal eharge.

Eridence.] —~The proof required is:—(1} the nature of the offence for
which the prisoner was imprisoned; {2) the Imprisoument and the nature
of the prison; and (3) the breaking of the prison. Roseoe Crim, Evid.,
11th od., 837.

Any prison.]—The expression ‘‘prison” ineludes any penitentiary,
eommon gaol, publie or reformatory prison, loek-op, guard reom or other
place in which persons charged with the eommission of ofences are usually
kepi or detained in eustody. See. 3 (u).

Prigon breach,]—An actusl breaking of the prison with foree, and not
merely a constructive breaking, must be proved. If a gaoler sets open the
prison doors and the prisoner eseapes the latter is mot guiity of prison

- breaeh. - 1 Hale P.C. 611; ond if the prison be fired and he escapes to save
his life, this is not prison breach unless the prisoner himself set fire to the
prison or procured it to be done. Hale P.C, 611.

If other persons without the prisoner’s privity or eonsent break the
prison and he escapes through the breach so made he is not gnilty of break-
ing but only of the escape. 2 Hawk., ch. 18, see. 10.
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Force essential to the affence.]—Where a prisoner made his escape over the
prison walis and in doing so threw down some brieks from the top of the
wall whick had been placed there loose without mortar in the form of
pigeon holes for the purpose of preventing eseapes, it was held that he was
properly convicted of prison breach. R. v. Haswell, Euss. & Ry. 458.

" Retaking prisoner.]—Bee note to gee, 163,

Faeape.—Heea peen, 163 and 164,

162. Attempting to break prison.—Every one is
guilty of an indictable offence and liable to two years’ imprison- .
ment who attempts to break prison, or who forcibly breaks out
of his cell, or makes any breach therein with intent to escape
therefrom. R.8.C, e 155, s. 5.

163. Escape from custody after conviction or from
prison,—Every one is gnilty of an indictable offence and liable
to two years' imprisonment who—

(¢.) having been convicted of any offence, escapes from any
lawful custody in which he may be under such conviction ; or

(b.) whether convicted or not, escapes from any prison in
which he is lawfully confined on any eriminal charge.

It is lald down by the late Mr. Justice Stephen, in his Digest of the
Criminal Law, Artiele 199, that the intentional inflietion of death or bodily
harm i not a erime when it is done by any person in order to retake or
keep in lawful custedy a traitor, felom, or pirate who has escaped or 1 about
to escape from custody, although sueh traitor, felon or pirate offers no
violenes t¢ any person, provided that the objeet for which death or harm is
inflicted eannot be otherwise aceomplished, See also Code sees. 32-37,
inelusive,

Lord Hale (1 Hale P.C, 480) says: ‘'If a person be indicted of felony
and flies, or being arrested by warrant or process of law npon such indie-
ment egcapes and flies, and will not render himself, whereupon the officer
or minister cannot take him witheut killing of him, this is not felomy,
neither ghall the killer forfeit his goods, or be driven to sue forth his
pardon, but upon his arrsignment shall plead not guilty, end aceordingly it
ought to e found by the jury. Buf if he may be taken without severity, it
is at least manslaughter in him that killse him, therefore, the jury is to
inquire whether it wera done of necessity or not.”

Bir Michael Foster draws especial attention to the distinetion between
eases of bars flight and cases of resistance to arrest {Foster C.L. 270}, and
ho says: *‘ Where & felony is committed and the felon fleeth from justice,
or & danperons wound given, it is the duty of every man {o unse his best
endeavours for preventing an eseape: and if in the pursnit the party flesing
is killed, where he cannot otherwise be overtaken, this will he deemed
justifisble homicide; for the pursuit was not barely warraniable, it is what
the law requireth and will punish the wilful negleet of.”’

Sergesnt Hawkins (1 Hawk. P.C. 81), says that, ‘First, if a person
having actually committed a felony will not suffer himself to be arrested,
but stand on his own defence or fly, so that he cannot possibly be appre-
hended nlive by those who pursne him, whether private persons or publie
officers, with or without » warrant from a magistrate, he may be lawfully
slain by them., Beeondly, if an innocent person be indieted of a felony
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where in truth no felony was committed, and will not suffer himeself to bhe
arrested by the officer who has a warrant for that purpose, he may be law-
fully killed by him if he eannot otherwise be taken; for there is a eharge
against him upon record, to which, at his peril, he is bound to answer.
Thirdly, if a eriminal, endeavouring to break the gsol, assault bis guoler, he
may be lawfully killed by him in the affray.’’

And it is laid down in 1 East P.C. 330, touching the safe custody of
persons arrested and in sonfinement, that, after an arrest once legally
made, if the party escape, the officer may lawfully kill him—(1) in the case
of a felony actusally committed; (2} or whether committed by him or not if
he had been arrested upon a proper warrant; (3) or hue and ery had been
raised against him by name; (4} or he had stood indieted for felony; but if
in any of these cases the officer might otherwise have taken him, it will be
at least manslaughter.

Esoape from a reformatory.]—The following section {9) of R.8.C. 1856,
ch. 155, as amended by 83 Viet. (Can.}, eh. 37, was not repealed by the
Code and is still in foree:—(9} Everyone who, being sentenced to imprison-
ment or detention in, or being ordered to be detained in, any reformatory
prisou, reformatory school, industrial vefuge, industrial home or industrial
school, escapes or attempts to eseape therafrom, is guilty of a misdemesnour,
and may be dealt with as fellows:— -

The offender may, at any time, be apprehended without warrant and
brought before any magistrate, who, upon proof of his identity,—

{(a.) In the osse of an escape or cttempt to escape from a reformatory
prison or a reformatory sehool, shall remand him therefo for the remainder
of his original term of {mprisonment or detention ; or,—

{(5.) In the case of an esecape or gttempt to escape from an industrial
refnge, industrial home or industrial sehool,—

(1.} May remand him thereto for the remainder of his original term of
imprisonment or detention; or,—

{2.) If the officer in charge of such refuge, home or sehool certifies in
wrifing that the remowval of suehb' offender to a place of safer or stricter
imprisonment is desirable, and if the governing body of sueh refuge, home
or Bchool applies for such removal, and if sufieient canse therefor is shewn
to the satisfaetion of sneh magistrate, may order the offender to be removed
to and to he kept imprisoned, for the remainder of hia original term of
imprisonment or detenticn, in any reformatory prizon or reformatory school,
in whieh by law such offender may be imprizoned for a misdemeancur—and
when there is no auch reformatory prison or reformatory school, may order
the offender to be removed to and to be so kept imprisoned in any other
place of imprisonment §o which the offender may be lawfully ecommitted ;

{e.) And in any ecase mentioned in the preceding paragraphs {a) and ()
of this sub-geetion, or if the term of hizs imprisonment or detention has
expired, the magistrate may, after convietion, sentence the offender to sueh
ndditional ferm of imprisonment or detemtion, as the ease may be, not
exceeding one year, ag to such magistrate seems a proper punishment for
" the escape or attempt to eseape.

164. Escape from lawful custody.—Every one ig
guilty of an indictable offence and liable to two years’ imprison-
ment who being in lawful custody other than as aforesaid on
any criminal charge, escapes from such custody.

165. Assisting escape in certain cases,—Every one
is guilty of an indictable offence and liable to seven years’
imprisonment who—
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{a.) resecues any person or assists any person in escaping,
or attempting to escape, from lawful custody, whether in prison
or not, under sentence of death or impriscnment for life, or

after conviction of, and before sentence for, or while in such -

custody upon a charge of any crime punishable with death or
imprisonment for life; or .

{(b.) being a peace officer and having any such person in his
lawfu] custody, or being an officer of any prison in which any
such person is lawfully confined, voluntarily and intentionally
permits him to escape therefrom.

Reseue, ]—Resens is the deliverance of a prisoner from lawful custody by
a third person. 2 Bishop Crim. Law 893. It differs from prison breach
only in this that prison breaeh is by the prisoner himself, while rescue is by
another, Eseape is the sllowing, voluntarily or negligently, of a priscner
lawfully in custody to leave his confinement, and the same term is also
usad to denocte the offence of a prisoner himeself going away from the place
of eustody without a bresking of prison. 2 Bishop Crim. Law 893,

The ressuer, where the prisoner eoneurs in the reseue, iz an aider at the
fact, and therefore a pringipsl in the prisoner’s offence of prison breaeh. 1
Bishop Crim. Law 436. ‘

The set of breaking with infent to let the prisoner escape may not be a
technical rescus unless he does escape, but it is nevertheless indietable as
an attempt. 2 Bishop Crim. Law 915; State v. Murray, 15 Maine 100.

166. Assisting escape in other cases.—Every oneis
guilty of an indictable offence and liable to five years’ imprison-
ment who—

(.) rescues any person, or assists any person in escaping,
or attempting to eseape, from lawful custody, whether in prison
.or not, under a sentence of imprisonment for any term less than
life, or after conviction of, and before sentence for, or while in
such custody upon a charge of any crime punishable with
imprisonment for a term not less than life; or

(b.) being a peace officer having any such person in his
lawful custody, or being an officer of any prison in which such
persen is lawfully confined, voluntarily and intentionally
permits him to escape therefrom.

(Amendment of 1900.)

166s. Permitting escape,—Every one is guilty of an
indietable offence and liable to one year’s imprisonment, who
by failing to perform any legal duty, permits a person in his
dawful custody on a eriminal charge to escape therefrom,

Negligent or voluntary escape,]—Wherever an officer having the cusfody
of a prisoner charged with a eriminnl offenes, knowingly gives him his
liberty with an intent to save him either from his trial or punishment bhe is
guilty of a “‘ voluntary eseape.’’ 2 Bishop Crim. Law 920,

4
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Thig formerly involved the officer In guilt for the same erime of which
the prisener was guilty and stood eharged with., 2 Hawk. ch. 19, see. 10,

A " negligent eseape '’ is where the party arrested or imprisoned escapes
against the will of him that arrests or imprisone him and is not freshly
purened and taken again before he has been lost gight of. Dalt, ek, 159, see, 6.

A prisoner whe i3 charged before justices with an indietable offence and
who is verbslly remanded, after the examination of witnesses, until the
following dey in order $o procure bail or, in default, be committed, is not
in the custody of the officer merely for the purposs of enabling him to
procure bail, but under the original warrant, and the officer is lable to
eonvietion if he neglizently permita him to escape. R. v. Bhuttleworth, 22
U.C.Q.B, 372,

Presumption.]—So strovgly does the law ingline to presume negligence
in the officer where an eseape oecurs, that though sueh prisoner should
break jail yet it seems that it will be deemed a negligent eseape in the
jailer, because it will be stiributed to a want of due vigilance in the jailer
or his officers. 1 Hale 601, But the presumption of default in the jaiier in
cases of ssospe may be rebutted by satisfactory proof that all due vigilance
was used and that the jail was so constructed as to have heen eonsidered by
persons of eompetent judgment a plaece of perfeet vecurity, 1 Russ. Cr, 371;
2 Bishop Cr. Law 921.

De facto afficer.]—Whoever de facto cecupies the office of jailer i liable
to answer for 1 negligent eseape, and it is not. material whether or not his
title to the office be legal, for the ill consequence to the publie is the same
in either case. 2 Hawk., eh. 19, sec. 23.

Arrest by private person. ] —Wherever any person has another lawfully in
his eustedy, whether upon an arrest made by himself or another, he is
guilty of an eseape if he suffers him to go at large before he has discharged
himself by delivering bhim over to some other who by law ought to have the
eustody of him. 2 Hawk., eh. 20, see. 1; 1 Hale 595.

167. Aiding escape from prison,—Every one is guilty
of an indictable offence and liable to two years’ imprisonment
who with intent to facilitate the escape of any prisoner lawfully
imprisoned conveys, or causes to be conveyed, anything into
any prison. :

Aiding escape.]—By the common law any assistance given to one known
to be a felon In order to hinder Liz being apprehended or iried or suffering
the punishment to which he was condemned, was sufficient to make the
person giving such assistance an aceessory after the faet to such feleny.
2 Hawik,, ch. 29, sec. 26. And the aiding and assisting any prisomer fo
escape out of prigson, by whatever means it may have been effected or
- whatever was the nature of the offence with which such prisoner was

charged, was viewed ns an offence indietsble as an obstruction to the course
of justice. 1 Glabbett’s Cr. Law 287, 303.

168. Unlawfully procuring discharge of prisoner,
—Every one is guilty of an indictable offence and liable to two
years' imprisonment, who knowingly and unlawfully, under
colour of any pretended aunthority, directs or procures the
discharge of any prisoner not entitled to be so discharged, and
the person so discharged shall be held to have escaped. R.S.C.,
e 155, 8 &,
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169. Punishment of escaped prisoners.—Every one
who escapes from custody, shall, on being retaken, serve, in the
prison to which he was sentenced, the remainder of his term
unexpired at the time of his escape, in addition to the punish-
ment which is awarded for such escape; and any imprisonment,
awarded for such offence may be to the penitentiary or prison
from which the escape was made. R.8.C, c. 155, 8. 11,



TITLE IV.

OFFENCES AGAINST RELIGION, MORALS AND
PUBLIC CONVENIENCE.

PART XII,

OFFENCES AGAINST RELIGION.

Secr.

170. Blasphemous libels.

171, Obstructing officiating clergyman.
172. Violence to officiating clergyman
173, Disturbing public worship.

170. Blasphemous libels.—Every one is guilty of an
indictable offence and liable to one year's imprisonment who
publishes any blasphemous libel.

2. Whether any particular published matter is a blasphemous
libel or not is a question of fact. But no one is guilty of a
blasphemous libel for expressing in good faith and in decent
language, or attempting to establish by arguments used in good
faith and conveyed in decent language, any opinion whatever
upon any religions subjeet. '

Blasphemy.]—Blasphemy consists in ** speakingevil of the Deity with an
impious purpose to derogate from the divine majesty aud to slienate the
minds of others from the iove and reverence of God. It is purposely using
words eoncerning God, ealenlated and designed te impair and destroy the
reverence, Tespeet and confidence due to him ag the intelligent ereator,
governor and judge of the world., It embracee the idea of detraction, when
used towards the supreme heing ns ‘ealumny’ uszually carries the same
idea when applied to ar individual. It is a wilfal and malicious attempt to
lessen men's reverence of God, by denying his existenee or his atiributes as
an intelligent ereator, governor and judge of men, and to prevent their
having confidence in him as sueh.’’ Commonweslth v. Kneeland, 20 Pick.
106, 213, per 8haw, C.J.; 2 Bishop Cr. Law 69.

It is to be collected from the offensive levity, seurrilous and sappro-
brious langnage, and other cireumstances, whether the sct of the party wes
malicions. 2 Bishop Cr. Law 74; Updegraph v. Commonweslth, 11 8, &R,
364, 405, :

Blasphemous libel.]—Tublications which in an indecent and malicious
gpirit agssail and asperse the truth of Christisnity or of the Seriptures in
languege calenlated &nd jntended to shock the feelings and outrage the
belief of mankind are punishsble as blasphemous libels, R. v. Bradlsugh,
18 Cox C.C. 217; R. v. Hetherington, 4 8t. Tr. (N.8.) 563, 590; R. v.
Peallatior (1900}, 6 Rovue Legale, N.8. 116. But if the decencies of con-
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troveray are observed even the fundamentals of religion may be attecked
without the writer being gnilty of blasphemous libel. RE. v. Ramsay &
Foote, 15 Cox C.C. 231, 288, 1 Uab. & El. 126; Odgers’ Libel, 3rd ed., 466.

Defence.]—No justification of a blasphemous libel ean be pleaded nor is
argnment ag to its fruth permitted. Cooke v. Hughes, Ry. & M. 112; R. v.
Tunbridge, 1 Bt, Tr. (N.8.}, 1168; R.v. Hicklin, L.R. 3, Q.B. 360, The
appiication of see. 634 of the Code 88 o pleas of justification is limited to
cases of defamatory libela.

171. Obstructing officiating clergyman,—Every one
is guilty of an indictable offence and liable to two years’
Imprisonment who—

(a.) by threats or force, unlawfully obstructs or prevents, or
endeavours to obstruct or prevent, any clergyman or other
minister in or from celebrating divine service, or otherwise
officiating in any church, ehapel, meeting-house, school-house
or other place for divine worship, or in or from the perform.

ance of his duty in the lawful burial of the dead in any church-
yard or other burial place. R.8.C, e 156, s 1.

172, Violence to officiating clergyman.—Every one
is guilly of an indictable offence and liable to two years’
imprisonment who strikes or offers any violence to, or upon any
civil process, or under the pretense of executing any civil process,
arrests any clergyman or other minister who is engaged in or,
to the knowledge of the offender, is about to engage in, any of
the rites or duties in the next preceding section mentioned, or
who, to the knowledge of the offender, 15 going to perform the
same, or returning from the performance thereof. R.S.C, e,
561, s 1.

'173. Disturbing public worship.- Every one is guilty
of an offence and liable, on summary conviction, to a penalty
not exceeding fifty dollars and costs, and in defaunlt of payment
to one month’s imprisonment, who wilfully disturbs, interrupts
or disquiets any assemblage of persons met for religious
worship, or for any moral, social or benevolent purpose, by
profane discourse, by rude or indecent behaviour, or by making
a noise, either within the place of such meeting or so near it as
to disturb the order or solemnity of the meeting. R.S.C,ec.
156, 8. 2. :

At common law.]—Any disturbance of & congregation legally assembled

for divine service is an indictable offence at common law. 1 Hawk., ch. 28,
sec. 23; Wilson v, Greaves, 1 Burr. 243.

. Evidence.]—Whaere in 5 contest for the office of clerk of s congregation,
one of the candidater pulled the other from the desk, it was held that sush
constituted s disturbanee within a corresponding English statute. R. v.
Hube, 5 T.R. 542, 2 R.R. 669.
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PART XIIl.

OFFENCES AGAINST MORALITY.

SEcT.

174 Unnatural offence.

176. Attempt to commit sodomy.

176. Incest.

177. Indecent acts.

178. Acts of gross indecency.

179. Publishing obscene matter.,

180. Postimg immoral books, ete.

181. Seduction of girls under sixteen.

182. Seduction wnder promise of marriage.

183. Seduction of a ward, servant, efe.

184. Seduction of females who are passengers on vessels.

185. Unlawfully defiling women.

186 Parent or guardian procwring defilement of girl.

187. Householders permitting defilement of girls on their
premises.

188. Conspiracy to defile.

189. Carnally knowing idiots, ete.

190. Prostitution of Indian women.

174. Unnatural offence.—Every one is guilty of an
indictable offence and liable to imprisonment for life who com-
mits buggery, either with a human being or with any other
living creature. R.8.C, e 157, s 1

Buggery.]—This offenee, also called sodomy, is the earnal copulation
against nature by human beings with eack other or with a beast. 1 Bishop
Cr. Law 380. There must be a penetration per amum. Archbold Cr. Plead.
(1600), 879, A penetration of the mouth is not sodemy ; Rex v. Jacobs,
Russ. & Ry. 331; but is an offence under sec. 178. TUnlike rape, sodomy
may be committed between two persons, both of whom consent, and even
by husband and wife. R.v, Jellyman, 8 C. & P, 604, Whichever is the
_pathie, both may be indicted, R. v. Allen, 1 Den. C.C, 364; 2C. & K. 869.

Evidence.]—The common law presumption iz, thet s person under
fourteen is ineapable of having earnal knowledge, not merely that soeh a
person is ineapable of committing rape. - 1t is beeause of the presumption,
#o understood, that B person under fourteen eannot be convicted of rape.
The repott of the case of The Queen v. Allen, 1 Dennison Cr, Cas, 364,
shows that the presumption applies to cases of unnatural erime. R, v.
Hartlen (1898), 2 Can. Cr. Cas. 12 (N.8.).

Ponetration alone is now sufficient to constitute the offence. See. 4 A.
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Evidence is not admissible to prove.that the defendant has a'geneml
disposition to commit the offence. R. v. Cole, 3 Rass. Cr., 6th ed., 251,

Korm of indictment.]—'* The jurors, ete., present that J. S. on the
day of at the with a certain (animal), or, in snd

upor one J. KX.], unlawfully, wickedly and against the order of nature had
a veneral affair, and shen nulawfully, wickedly and against the order of nature
with the ssid did eommit and perpetrate thatdetestable and sbomin-
able crime of buggery, not to be namsd among Christians, against the form
of the statute iu such cuss made aud provided and against the peace, ete,?’

Excluding public from court room,]— At the tris] of eny person charged
with an offence under this, and the four following sectioms, or with con-
spiraey or attempt to commit, or being an accessory after the faet to any
such offence, the court or judge may order that the public be excluded from
the room or place in whieh the court ig held during such tria!; and such
order may be made in any other case also in which the eourt or judge ov
justice may be of opiuion that the same will be in the interests of publie
maoralg. See. 530 A, :

Bee secs. 259 to 260 as to indecent assaults and see. 251 zs 1o congent of
MIner.

175. Attempt to commit sodomy.—Every one is
guilty of an indictable offence and liable to ten years imprison-
ment who attempts to commit the offence mentioned in the
next preceding section. R.8.C. c. 157, s. 1,

Ereluding public from cour! room.]—8ee note to last preceding section.

176. Incest.—Every parent and child, evely brother and
sister, and every grandparent and grandchild, who cohabit or
have sexual intercourse with each other, shall each of them, if
aware of their conganguinity, be deemed to have committed
incest, and be guilty of an indietable offence and liable to four-
teen years’ imprisonment, and the male person shall also be
liable to be whipped : Provided that, if the conrt or Judge is of
the opinion that the female accused is a party to such inter-
course only by reason of the restraint, fear or duress of the
other party, the court or judge shall not be bound to impose
any punishment on such person under this section. 53 v,
¢ 37, 8 8.

Incest was not an offence punishable at common law, but was dealt with
by the English ecclesiastical conrts, which had pewer to imprison for the
offenca, Stephen’s Dig. Cr. Lew, art. 150, It included other relationships
than those specified in sec, 176 of the Code and applied to unlawful inter-
course between parties related to each other within the degrees of con-
sanguinity or affinity wherein marriage was krohibited by law. 2 Bishop
Cr. Law 15,

Prior to the statute, 53 Viet. (Can.}, ah. 37, sec. 8, from which ses, 176
is taken, it seems that ineest, unless eommitted under ¢irenmstances
amounting to rape, was not punishable in Ontario, as the ecclesiastienl law
of England was not introduced into that provinee. Re Lord Bishop of Natal,
3 Moo, P.C.N.B, 115,

There were, howevar, statutes desling with the offence ju the Provineces
of Nova 8eotis, New Brunswick and Prince Edward Island, R.B.N.8., 3rd
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geries, ¢h. 160, see, 2; R.8.N.B., ch, 145, sec. 2; 24 Vief, (P.E.L.), ch, 27,
see¢. 3. Quere, whether those statutes do not still apply in those provineces
as to eases of insest, for which no provision is made by see. 176,

Defence,]—Oral evidence is not admissable to prove relastionship om &
charge of incest in the Provines of Quebee, snd the relstionship must be
established by the production of extracts from the registers of eivil status,
as required by the provineial laws of evidenee made applicable to criminal
proceedings by the Canada Evidence Aet, see. 21, unless the absenes of such
registers is proved. R. v. Garneau (1899), 4 Can. Cr. Cas. 69 {Que.}.

It i not too late for the accused to objeet that oral evidence is impuffi-
ient proof, after the ease for the prosecution has boen elosed. Ibid.

Seeo sec. 188 as to conspiraey fo induce, ete.
Execluding public from courl room.| —See note to see. 174,

17%. Indecent acts.—Every one is guilty of an offence
.and liable, on summary conviction before two justices of the
peace, to a fine of fifty dollars or to six months’ imprisonment
with or without hard labour, or to hoth fine and imprisonment,
who wilfully—

{a.) in the presence of one or more persons does any inde-
cent act in any place to which the public have or are permitted
to have aceess; or

(b.) does any indecent act in any place intending thereby to
insuit or offend any person. 58 V., c. 87, s 6.
To publicly expose the naked person was & misdemeanor at common law.
R. v. Sedley, 17 8. Tr. 155 (n); B. v. Rowed, 3 Q.B. 180.

But an indecent exposure seen by one person only was not an offence.
R. v, Farrell, 9 Cox 446; R, v. Elliott, L. & C. 103, The presence of ouly
one other person than the accused is now sufficient under this section,

A place out of sight of the public fectway, where people had no legil
right to go, but did habitually go without interference, is included. R. v.
Wellard, L.R. 14 @.B.D. 63.

Excluding publie from court room.]—See note to sec. 174,

178. Acts of gross indecency.—Every male person is
guilty of an indictable offence and liable to five years’ imprison-
ment and to be whipped who, in public or private, commits, or
is a party to the commission of, or procures or attempts to pro-
cure the commission by any male person of, any aet of gross
indecency with another male person. 33 V., e 37, 8. 5.

This section is similar in ifs terms to the English Criminal Law Amend-
ment Act of 1885, 48-49 Viet., eh, 69, see, 11, Under it, it has been held
that it is an offence for u male person to proeure the commission with him-

gelf of an act of gross indecency by another male person. R.v. Jones,
[1896] 1 Q.B. 4, 18 Cox C.C. 207.

Exeluding public from court room.]—See note to see. 174,
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{ Amendment of 1900.)

179. Publishing obscene matter.—Everyone is guilty
of an indictable offence and liable to two years’ imprisonment
who knowingly, without lawful justification or excuse—

{a.) manufactures, or sells, or exposes for sale or to public
view, or distributes or circulates, or causes to be distributed or
circulated any obscene book, or other printed, typewritten or
otherwise written matter, or any picture, photograph, model or
other object tending to corrupt morals; or

(b.) publicly exhibits any disgusting object or any indecent
show ; or

(c.) offers to sell, advertises, publishes an advertisement of,
or has for sale or disposal any medicine, drug or article intended
or represented as a means of preventing conception or causing
of abortion or miscarriage. .

2. No one shall be convicted of any offence in this section
mentioned if he proves that the public good was served by the
acts alleged to have been done, and that there was no excess in
the acts alleged beyond what the public good requires.

3. It shall be & question for the court or judge whether the
oceasion of the manufacture, sale, exposing for sale, publishing,
or exhibition is such as might be for the public good, and
whether there is evidence of excess beyond what the public
good requires in the manner, extent or circumstances in, to or
under which the manufacture, sale, exposing for sale, publishing
or exhibition is made, so as to afford a justification or excuse
therefor ; but it shall be a question for the jury whether there
i8 or is nob such excess.

4. The motives of the manufacturer, seller, exposer, pub-
lisher or exhibitor shall in all cases be irrelevant.

Pariiculars of indictment, ] —By sec. 615 it is provided that no eount for
(inter alin) selling or exhibiting &n obscene book, pamphiet, newEpaper oy
other printed or written matter shall be dsemed ingufficient on the ground
that it does not set forth the words thereof; provided that the court may
order that a partieular shall be furnished by the prosecuton mtating what
passages in such book, pamphlet, newspaper, printing or writing are relied
on in support of the eharge. If the obseene worde complained of are in &
foreign language a tranalebion of them should be set out in the particulars,
Zenobio v. Axtell, 6 T.R. 162; R, v. Peltier, 28 St. Tr. 520.

Obscenity.]—'‘ The test of obscenity is whether the tendency of the
matter charged as obseenity is io deprave and corrupt those whose minds
ars open to such immoerel influenes, and into whose hands a publieation of
this gort may fall.”” R. v. Hicklin, L.R. 3 Q.B. 371, per Coekburn, L.C.JT,

The indiseriminate pnblication of a pamphlet, half of which relates to
controversial questions whisch are not obacene, but the other half of whieh

9-—CRIM, ODE,
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is obscene, as velating to impure aets and words, is an offence, although the
publisher does not sell the pamphlet for the purposes of gain or to
prejudice good morals (altheugh the indiseriminate sale of it is calculated
to have that effect), but sells it as a member of a politice-religious society,
to promote the objeets of that society and to expose what he deems to be the
orrors of the Roman Catholie chureh and the immorality of the confessional.
R. v. Hieklin, supra; Steels v. Brannsn, L.R. 7 C.P. 261.

Indecent ghow.]—A herbalist, who publicly exposed in his shop a picture
of & man naked to his waist and eovered with sores, was held to be properly
found guilty of & nuisance, though the motive forits exhibition was innocent.
R. v, Grey, 4 F. & . 73.

A person who openly exposes or exhibits in any way, street, road, high-
way or public piace any indeecent exhibition is liable to summary eonvietion
as & ‘' vagrant ' under sees. 207 and 208.

Drugs for abortion.]—In & recent cnse the prisoner, who was a manu-
faeturer and dealer in medicine advertised as & *‘ Femule Regulator,”’ was
indieted under the mbove sub-sec. {¢) for that he ‘'did unlawfully,
knowingly, and without lawful justification or exeuse, offer to sell, advertipe
and have for sale or disposal a eertain medicine, drug or article, commoniy
¥nown as '‘ Friar’s Freneh Fomale Regulator,’’ intended or represented as
a means of preventing conception or causing of abortion or misearriage, And
did thereby then commit an indietabls offenice, contrary to the Crim. Code,
see. 179, (e).” :

A ‘box of the medicine was produced in evidence. On the baek of thia
box, in conspicuous lettering, was printed, ‘' Ceution—ladies are warned
against naing these tablets during pregnancy.’’ Circulars were alge pro-
duced explaining that its object was o promote a natural condition in the
patient—it having the properties of an. emmensgogue—which accompanied
the remedy. No evidence wasoffered shewing the ingredients of the tablets,
and the Crown simply pressed for s eonviction for the offence of advertising,
and econtended that the cantion in realty counseled the employmen$ of the
medieine to avoid pregnancy. .

1t was held by MeDougall, County Judge at Toronto, that the words nged
must be taken in their natural and primary sense, and ecould not in this
view be treated as coming within the contemplation of the above section of
the Code, and that the case must be dealt with &s though the allegation had
been the subject of a eriminal libel. The learned judge directed the jury
to return a verdiet of not guilty, but reserved a case st the request of the
Crown prosecutor which is now pending. E. v.Karn {1801), 38 C.L.J.135.

( Amendment of 1900.)

180. Posting immoral literature,—Every one is guilty
of an indictable offence and liable to two years’ imprisonment
who posts for transmission or delivery by or through the post—

(a.) any obscene or immoral heok, pamphlet, newspaper,
picture, print, engraving, lithograph, photograph, or any pub-
lication, matter or thing of an indecent, immoral, or scurrilous
character; or

(b.) any letter upon the outside or envelope of which, or any

post card or post band or wrapper upon which there are words,
devices, matters or things of the character aforesaid; or
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(¢.) any letter or circular concerning schemes devised or
intended to deceive and defraud the public or for the purpose
of obtaining money under false pretenses.

This aection is taken from the Post Offiee Aet, R.8.C. (1886), ch. 35, ses,
103.
Any letter.]—For the statutory definition of a ** post letter’’ see ante,
"

v. 1b,
(Amendment of 1893.)

181. Seduction of girl under sixteen,—Every one is
guilty of an indictable offence and liable to two years’ imprison-
ment who seduces or hag illicit connection with any girl of
previously chaste character, of or above the age of fourteen
years and under the age of sixteen years. -R.8.C, ¢ 157, 5. 8;
53 V. c 87,8 3.

Limitation.]—A prosecution wunder this seetion must be ecommence
within ome year from the commission of the offence, See. 551 {e). .

FPreviously chaste character,]—A similer atatute of New York State doea
not punish seduction generslly, but only when it is commitied under
promise of marriage, upon an unmsrried woman of ‘* previous chaste
character.’’ “ Chaste character,’” as thus used in the statute, does not mean
reputation for ehastity, but actual personal virtus. Kenyon v. People, 26
N.¥. 208, 207. The girl must be aotuslly chaste and pure in econduct and
principle, up to the time of the sommiesion of the offence. Carpenter v.
People, 8 Barbh. 603, 608,

The burden of proof of previous unchastity on the part of the girl is upon
the aseused. Bee. 183 A.

Corroboration.]——Sec, 684 of the Code enacta that ‘1o person aeeused of
an offenee under any of the hereunder mentioned seetions shall be con-
vieted upon theevidence of one witness, unless such witness is eorroborated
in some materinl particular by evidence implicating the aceused.

Evidence of the girl’s pregnaney, and of her having been employed in
domestic serviee at the defendant’s residencs and of Faots shewing merely
a strong probability of there having been no opportunity at which any other
man eculd have been res‘ponsible for her condition, does not constitute the
eorrchorative evidence * implicating the acensed’’ required by Cr. Code
sec. 684, in order to sustain a eonvietion, R. v. Vahey (Ont.), 2 Can. Cr.
Cas. 258,

The prisoner's admission made after the girl reached the age of sixteen
tkat he had had conneetion with her may be taken into eonsideration with
the other fmets, as corroboration of the charge of having had connection
with her before she became of that sge. R, ¥. Wyse (1895), 1 Can. Or. Cas. 6.
And a statement made by the secused, before Le was osharged with the
offence, that he had been advised that if he could get the girl to marry him
Lhe would escape punishment iy earroborative evidence implicating the
aceused. Thid.

Proof of age.]—By see. 701 A the following is prima facie evidence to
prove the age of the girl for the purposes of this seetion:—(a) Any entry
or record by an incorporated society or its officers having had the control or
eare of the girl af or about the time of her being brought to Canada if sueh
entry or record has been made before the alleged offence was committed ;
(b) In the absence of other evidence or by way of corrcboration of other
evidence, the judge, or in eases where an offender is tried with a jury the
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jury befors whom =an indietment for the offence is iried, or the justice
before whom a preliminary inquiry thereinte is held, may infer the age
from the sppearance of the girl. See, 701 A wasintroduced into the Cods by
the Amending Act of 1900 and came into foree January 1st, 1901,

A certificate of registration of birth, coupled with evidence of identily, is
legal evidence of the age of the person mentioned in if, R.v. Cox, [1809]
1 Q.B. 179, 18 Cox C.C. 672; R. v. Weaver, L.R. 2 C.C.R. 85.

Proof of the date of birth may be given by some ocne who waa present ai
the birth, RE. v. Nieholls, 14 Cox 476. :

The evidenes of the girl a8 $o her own age would not be admissible. K.
v. Rishworth, 2 Q.B. 478; but qusre, whether she might not identify the
certifieate of regisiration of her own birth if she were the custodian of it.
Ee Balley (1886), W.N. 80,

Excluding public from court room.]—At the trial of any person charged
with an offence under this, and the nine following seetions, or with eon-
spiraey or attempt to commit, or being an accessory after the fact to any
suoh offenee, the court or judge may order that the public be exciuded from
the room or place in which the eourt is held during such trial; and such
order may be mede in any other ease also in which the court ar judge or
justice may be of opinion that the same will ba in the interests of publie
morals, .See. 500 A,

182. Seduction of girl under twenty-one under
promise of marriage.—Every one, above the age of twenty-
one years, is guilty of an indictable offenee and liable to two
years’ imprisonment who, under promise of marriage, seduees
and hag illicit connection with any unmarried female of pre-
viously chaste character and under twenty-one years of age.
50-51 V., c. 48, 8 2. :

Limitation, ]—Tha prosecution must take place within one year from the
eommission of the offence, See. 551 {(c).

Corroboration.]—A couvietion is not to be made upon the evidence of
one witness, unless such witness is corroborated in some material partieular
by evidence implicating the ecccused. Sec. 684 (¢); and see note to sec.
181,

Under promise of marriage, ]—A subsisting promise of marriage between
the sedncer and the sednced is necessary. 1If the man j married, living
with his wife and the woman kmows it, his aet of seduction is not within
the seotion; if she were ignorant of his subsisting marriage the consequence
would be otherwise, because the promise them would be binding om him to
the extent of enshling her to maintain against him her eivil suit for ite
bresch. Wild v, Harris, 7 C.B. 999; Millward v. Littlewood, § Exch. 775:
People v. Alger, 7 Parker 333.

A promise of marriage conditional upon her becoming pregnant sz a
sesult of the intercourse has heen hald not te be suffieient to support a
charge ander a similar New York law. People v. Van Alstyne, 39 N.E.
Rep. 343.

It will ba observed that while under see. 181 the offense consista of
elther sedueing or having illieit connection, the offence under this seetion

- ia for seducing and having illicit connection. It is therefore necessary to
prove that the intercourae was the result of the man’s solieitation based upon
the promise of marriage as a reason for ber acquiescence.

. Subsequent marriage of parties.]—The subseguent intermarriage of the
s(ac%ueer and the seduneed is a good plea in defence of the charge. See. 184
2].
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Previously chaste character.]—See note to sec, 181. Under this, as well
s the preceding section, the burden of proof of previous unchastity is upon
the accused. See. 183 A,

Under twenty-one. ] —As to proof of age, gee nota to sec. 181.

Ezcluding public from court room.]—Hee note to last precedicg section.

{ Amendment of 1900.)

183. Seduection of ward or employee.—_Every one is
guilty of an 1ndlctable offence and liable to two years’ imprizon-
ment,—

(a.) who, being a guardian, seduces or has illicit connection
with his ward; or

(0.} who seduces or hag illicit connection with any woman
or girl previously chaste and under the age of twenty-one
years who is in his employment in a faetory, mill, workshop,
shop or store, or who, being in & eommon, but not necessarily
similar, employment with him in such factory, mill, workshop,
shop or store, is, in respect -of her employment or work in such
factory, mill, workshop, shop or store, under or in any way
subject to his control or direction, or receives her wages or
salary directly or indireetly from him.

In the ease of the seduction of 8 ward by her guardian their subsequent
intermarriage is not a defence. Sec. 184 (3}). The word*‘ guardian '’ here
ineludes sny person who has in law or in fact the eustody or control of the
girl. Bee. 186 A,

Limilaiion, —The prosecution must be brought within cne year from the
time of the offence. Bec. 551 (¢).

Corrodoralion.]—Bee sec, 684,

Ercluding publie from eourt room.]—Hee note to see. 181.

{ Amendment of 1900.)

183 A. Burden of Proof.—The burden of proof of
previous unchastity on the part of the girl or woman under the
three next preceding sections shall be upon the accused.

The three seetions referred to relate to the following offences: Sedue-
tion of girls under sixteen {see.'181), seduction under promise of mar-
riags (sec. 182), and seduction of a Ward, or employes {sec. 183 ns
az amended in this statute).

184, Seduction of female passenger on vessel by
employee, ete.—Everyone is guilty of an indictable offence
and liable to a fine of four hundred dollars, or to one year’s
imprisonment who, being the master or other officer or & seaman
or other person employed on board of any vessel, while such
vessel is in any water within the jurisdiction of the Parliament
of Canada, under promise of marriage, or by threats, or by the



134 [§ 186] CroiNaL CobE.

exercise of his authority, or by solicitation, or the making of
gifts or presents, seduces and has illicit connection with any
female passenger. '

2. The subsequent intermarriage of the seducer and the
seduced is, if pleaded, a good defence to any indictment for any
offence against this or either of the two next preceding sections
except in the case of a guardian sedueing his ward. R.S.C. ch.
65, sec. 37. .

Ezcluding public from court room.]—See note to see, 181,

185. Procuring.—Everyone ig guilty of an indictable
offence, and liable to two years’ imprisonment with hard labour,
who,— - .

(a.) procures, or attempts to procure, any girl or woman
under twenty-one years of age, not being a common prostitute
or of known immoral character, to have unlawful earnal eon-
" neetion, either within or without Canada, with any other person
or persons; or

(6.) inveigles or entices any such woman or girl to a house
- of ill-fame or assignation for the purpose of illicit intercourse
or prostitution, or knowingly eonceals in such house any such
' woman or girl so inveigled or enticed ; or :

(¢.) procures, or attempts to procure, any woman or girl to
become, either within or without Canada, a commen prostitute;
or

(d.) proeures, or attempts to procure, any woman or girl to
leave Canada with intent that she may become an inmate of a
brothel elsewhere ; or

(e.) procures any woman or girl to come to Canada {rom
abroad with intent that she may become an inmate of a
brothel in Canada; or

{f.) procures, or attempts to procure, any woman or girl to
leave her usual place of abode in Canada, such place not being
& brothel, with intent that she may become an inmate of a
brothel within or without Canada ; or

(g.) by threats or intimidation procures, or attempts to
procure, any woman or girl to have any unlawful carnal con-
neetion, either within or without Canada ; or

(h.) by false pretenses or false representations procures any
woman or girl, not being a common prostitute or of known
immoral character, to have any unlawful carnal conneetion,
either within or without Canada; or

(4.) applies, administers to, or causes to be taken by auy
woman or girl any drug; intoxieating liquor, matter, or thing
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with intent to stupefy or overpower so as thereby to enable
any person to have unlawful carnal connection with such
woman ot girl. 53 Viet, eh. 37, sec. 9; R.8.C. ch. 157, sec. 7.

A convietion for ‘‘ unlawtully provuring or attempting to procure’ &
girl to become a prostitute, is void for duplieity and for uncertainty. R.
v. Gibson {1898}, 2 Can. Cr. Cas, 302.

Limitation.] —Prosecutions for offences under this section must be
brought within one year from the commission of the offence. See. 551 {e).

Corroboration.]—No person sccused of an offence under this section
shall be convieted npon the evidence of one witness unless such witness is
corroborated in some material partienlar by evidemee implieating fthe
sccused. SBeo, 684, )

In R. v. McNamara {1891), 20 O.R. 489, it was held that on ao indiet-
ment for attempting to proeure a womsan to become a prostitute, it is
admissible to prove in ¢orroboration of the woman’s evidenee, that the
house to which the prisoner had teken her had the general reputation of
being a bawdy house; {Galt, C.J., Rose and MacMahon, JJ.,). Mr. Jusiice
Rose there ndopts the opiniom of O'Neall, J., in State v. MeDewsll,
Dudley's South Carolina Law & Eq. Reports 346, in which that judge pro-
pounds & much more extensive rule and says :— ‘

“* Every corrupbing faet which can be supplied by general proof should
be exeluded. The general proof here is just as satisfactery as the most
direct proof canbe. . . . Andin a ease in whieh character is its very
gist T am willing fo make that which everybody says, the evidence on which
a jury may, if they choose, eonviet defendants for keeping & bawdy house.”
Dudley 8.C.L. & Eq. R. 346.

With refersnce to the opinion just quoted, Osler, J.A., says in The
Queen v. 8t. Clair, 3 Can, Cr, Cas, 551, that he is not prepared to ¢oncur
with it unreservedly.

Search for women in Rouse of ill-fome.]—Whenever there is reason to
believe that any woman or girl mentioned in section 185 has been inveigled
or enticed to & house of ill-fame or assignatiom, then upon complaint
thereof being made under cath by the parent, husband, master or guardian
of sueh woman or girl, or in the event of snch woman or girl having no

known parent, husbend, master or guardian in the place in which the

offence is alleged to have been eommitted, by any other persom, to any
jnsbice of the peace, or to a judge of any ceurt authorized to issne warrants
in cases of alleged offences against the eriminal law, such justiee of the
peace or judge of the conurt may issne & warrant to enter, by day or night,
sueh house of ill-fame or assignation, and if necessary use force for the
purpose of effecting suek entry whether by bresking open doors cor other-
wise, and to search for such woman or girl, and bring her, and the person
or persons in whose keeping and possession she is, before sueh justice of
the peace or judge of the court, who may, on examination, order her fo be
delivered to her parent, husband, master or guardian, or to be discharged,
as law and justice reguire. Bes, 574.

Excluding public from court room.]—See note to sec. 181.

186. Parent or guardian procuring defilement of
girl.—Every one who, being the parent or guardian of amy
girl or woman,— :

(@) procures such girl or woman to have carnal connection
with any man other than the procurer; or
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(b.) orders, is party to, permits or knowingly receives the
avails of the defilement, seduction or prostitution of such girl
or woman, '

is guilty of an indietable offence, and liable to fourteen
years’ imprisonment if such girl or woman is under the age of
fourteen years, and if such girl or woman is of or above the
age of fourteen years to five years’ imprisonment. 53 Viet,, ch.
37, see. 9.

{Added by Amendment of 1900 ).

186 A, “Guardian.”—The word “ guardian ” in secs. 183
and 186 includes any person who has in law or in fact the
custody or control of the girl or child.

Limitation.]—A prosecution under this seetion must be commenced
within one year from the commission of the offence, See. 551, '

Excluding pudlio from court room.]—Bee note to gec. 181.

Proof of age. ]—See note to see, 181,

{ Amendment of 1900.)

187. Householders permitting defllement.—Every
one who, being the owner or occupier of any premises, or
having, or acting or assisting in the management or control
thereof, induces or knowingly suffers any girl of such age as in
this section mentioned to resort to or be in or upon such
premises for the purpose of being unlawfully and carnally
known by any man, whether such earnal knowledge is intended
to be with any particular man, or generally, is guilty of an
indictable offence and—

(@) 18 liable to ten years’ imprisonment if such girl is
under the age of fourteen years; and

(b.) is liable to two years’ imprisonment if such girl is of or
above the age of fourteen and under the age of eighteen years.

Evidence. ]| —A father was convieted under a similar section of the
English Criminal Law Amendment Act, 1883, of knowingly suffering his
daughter under sixteen to be on the premises for the purpose mentioned,
although oocupied by the father and daughter ag their home, R, v, Webster,
16 Q.B.D. 134, 15 Cox C. C. 775; but a mother was held not to be guilty
nunder it whera, for the purpose of obiaining conclusive evidence against a
man who had seduced her daughter, she permitted him to come to her

houae o repeat his unlawful Interccurse. R. v. Merthyr Tydiil Justices,
14 Timer L. R. 375.

Corroboration required. ] —Bee seetion 684,

Limitation.]—The prosecution must be commenced within ons year from
the commission of the offence, Sec. 551 (c).

Exeluding public from court room.]—See note to sec. 181,
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188. Conspiracy to defile.—Every one is guilty of an
indictable offence and liable to two years’ imprisonment who
conspires with any other person by false pretenses, or false
representations or other fraudulent means, to induce any woman
to commit adultery or fornication.

Corraboration,]—Bee gee. 654,
Kircluding public from court room.]—Bee note to sec, 181,

( Amendiment of 1900).

189. Carnally knowing idiots,—Every omne is guilty
of an indictable offence and liable to four years’ imprisonment
who unlawfully and carnally knows, or attempts to have
unlawful carnal knowiedge of, any female idiot or imbecile,
insane or deaf and dumb woman or girl, under circumstances
which do not amount to rape but where the offender knew or
had good reason to believe, at the time of the offence, that the
woman or girl was an idiot, or imbecile, or insane or deaf and
dumb.

Corroboration.]—8ee sec. 684,
Excluding public from court room.]—See note to see. 181,

190. Prostitution of Indian women.—Every one is
guilty of an indictable offence and liable to a penalty not
exceeding one hundred dollars and not less than ten dollars, or
six months’ imprisonment—

(@) who, being the keeper of any house, tent or wigwam,
allows or suffers any unenfranchised Indian woman to be or
remain in such house, tent or wigwam, knowing or having
probable cause for believing that such Indian woman is in
or remains in such house, tent, or wigwam with the intention
of prostituting herself therein; or

(b.) who, being an Indian woman, prostitutes herself
therein; or

(¢.) who, being an unenfranchised Indian woman, keeps,
frequents or is found in a disorderly house, tent, or wigwam
used for any such purpose.

2. Every person who appears, acts or behaves as master or
mistress, or as the person who has the care or management, of
any house, tent or wigwam in which any such Indian woman is
or remains for the purpose of prostituting herself therein, is
deemed to he the keeper thereof, notwithstanding he or she is
not in fact the real keeper thereof. R.8.C., ch. 43, sec. 106;
‘50-51 Viet., ch. 88, sec. 11.

Correboration.]—See ses. 684,
Exeluding public from court room,]—See note to nec, 181,



138 [§ 191K} CRIMINAL CODE.

PART XIV.

‘NUISANCES.
SECT. ‘
191. Common nuisance defined.
192, Common nuisances whick are criminal.
193. Common nawisances which are not erimdinal.
184. Selling things unfit for food.
195, Comamon bawdy-house defined.
196, Common gaming-house defined.
197. Common betting-house defined.
198. Disorderly hovses.
184, Playing or looking on in guming-house.
200. Obstructing peuce officer entering « gaming-house.
201 Gaming in stocks and merchandise.
202. Habitually frequenting places where gaming in stocks iv
carried o
203, Gambling in public conveyances.
204. Betting and pool-selling.
205, Lotteries.
206. Misconduct in respect to human remains.

191. Common nuisance defined.—A common nuisance
is an unlawful act or omission to discharge a legal duty, which
act or omission endangers the lives, safety, health, property or
comfort of the publie, or by which the public are obstructed in
the exercise or enjoyment of any right eommon to all His
Majesty’s subjects.

This section is a statement ef the eommeon law in regard to indiefabie
nuisanees.

Common nuisance. jJ—The injury or annoyance must be to the whole com-
munity in general te constitute a common (i.e., a public) nuissnce, snd
whether or not the number of persons affected is sufficient fo make it a
common nuisanee is a question for the jury. R. v. White, 1 Burr. 337.

The omigsion of an eleetric railwey company operating their ears upon a
highway to nse rensonable precantions so as to avoid endangering the lives
of the public using the highway in commeon with the company, is a breach
of legal duty constituting a common nuisance under sees, 191 and 213, for
whieh an indietment will lie. R, v, Toronto Ry. Co. {1500}, 4 Can. Cr.
Cas. 4 (Ont.). :

The carrying on of an offeusive trade is indietable where it is destructive
of the health of the neighourhood or renders the houses nntenantsbie. R.
v. Davey, 5 Esp. 217; R. v, Neil, 2 C. & P. 485. But if & noxious trade is
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slready established in a place remote from habitations and public roads,
and persons afterwards come and build houges within the remch of its
noxious effects; or if u publie road be mads 30 near to it that the carrying
on of the trade becomes a nuisunce to the persons using the road, in those
cases the party is entitled {o eontinue his trade because it wae legal before
the erecting of the houses in the one c¢age and the maklng of the road in
the other. R. v. Cross, 2 C. & P, 483, por Abbott, C.J.; R. v. ‘Nevill,
Peake R, 3. If, however, the annoyance ig much inereased by the exten-
sion of the trade carrled om, a conviction is proper. 1. v, Watt, Moo, &
Mal. N. P, 281,

Manufacturing or keeping large guantities of gunpowder in towns or
clogely inhabited places is an indictable offence at common lew. R. v.
Williams, 1 Buss. Cr. 5th ed. 421; R. v. Taylor, 2 Btr. 1167; Crowder v,
Tinkler, 19 Ves. 617; and the same rule applies to the keeping and gtoring
of large quantities of naphtha and rectified spirits of wine, the same being
proved to be more inflammable than either spirits or gunpowder and there
being no efficlent mesns of putting out a fire if communieated to the premlses
R. v. Lister, Dears. & B. 209, 26 L.J.M.C. 196. As to the illegal poasesswn
of explesives for an unla.wful object, see sec. 101, ante,

Nmsanee by noise if sufficiently great iz indietable. Walker v. Brewster,
L.R. 5 Eq. 25; Bellamy v. Wells, 30 W.R. 158; Christie v. Davey, [1893]
1 Ch. 316; exceptmg, however, noise made in the exercise of statutory
POWELB s,nd without negligenee. Harrison v. Southwark W, W. Ca., [1891]
2 Ch. 408.

Omisgion o discharge a legal dufy.]—1f the legal duty does not exist at
eommon law, and s particular penalty is imposed by the statute creating
the duty, the remedy by indictment for commen nnisanee is probably
excluded. Bulbrook v, Goodere, 2 Burr, 1768; Ssunders v. Holborn Bo&rd
[1893] 1 Q.B. 64, 61 L.J.Q.B. 101.

The object with which the omission is made is immaterial if the
probable result is to affect the public or any appreciable part of the publie.
injuriously in any of the ways stated in the seetion, R. v. Moore, 3B. & Ad.
184; B. v. Carlisle, 6 C. & P. 636; R, v. Llovd, 4 Esp. 200; Barber v.
Penley, [1893] 3 Ch, 447. i

Master’s liability.]—Where works are 50 eprried on as to be s nuisance,
and the proprietor is indieted therefor, it has been held not to be a defence
that he did not personally superintend the works and that he had given
exprasy orders to hix employeer that the works should be carried om in &
manner which, had it besen followed, would not have caused a wuisance.
R.v. Stephens L.R. 1 Q.B, 702,

Time.]—The public have a right to demand the suppressien of a common
nuisanee though of long standing, Weld v. Hornby, 7 East 109; Anony-
mous, 3 Camp. 227; Fowler v, Sanderg, Cro. Jae. 446. But where the
alleged nuigance re]at‘.es to the earrving on of a trade, the fact that it has
beon of long standing militates against a finding of nuisanee. 1 Russ. Cr.
5th ed. 442; R. v. Nevill, Peake R. 93; R. v. Bmith, 4 Kap. 111.

Abutement ]—1If the naisance is alleged in the indietment to be still con-
tinning the judgment may direet that the defendant shall remove it at his
own cost, 1 Hawk,, eh. 75, sec. 14.

192. Nuisance endangering public safety.—Every
one i3 guilty of an indictable offence and liable to one year s
imprisonment or a fine who commits any common nuisance
which endangers the lives, safety or health of the public, or
which oceasions injury to the person of any individual.
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A railroad eompany was found guilty on an indietment for a nuisance by
obstrueting & publiec highway, by lowering the seme at a point of intersee-
tion and thereby making the highway dangerous. Time having elapsed,
and nothing having been done to abate the nuisance, a motion was made
for judgment on the verdict, and it was held that the proper sentence was
that defendants should pay a fine, and that the nuisance complained of be
abated, R. v. The Grand Trunk Railway Co. {1858), 17 U.C.Q.B. 185,

Although a corporation cannot be guilty of manslaughter, it may be
indicted, under Cr, Code sec. 252, for having caused grievous bhodily injury
by emitting to maintain in s aafe condition a bridge or structure which it
was itg duty t¢ so maintain, and thiz notwithstanding that death ensued at
ones to the person susteining the grisvous bodily injury. R. v. Union
Colliery Co, (1800}, 3 Can. Cr. Cas. 523 (B.C.), afiirmed 4 Can. Cr. Cas.
400, 31 Can. S.C.R. 81,

Alterations anthorized by stafute to be made upon highways must be
made with reasonable care and so as to eause no unnecessary danger to the
travelling public or the parties doing the work may be indieted under this
#gection. R. v. Burt, 11 Cox 599,

193. Abatement of nuisance.—Any one convicted
upon any indictment or information for any common nuisance
other than those mentioned in the preceding section, shal) not
be deemed to have commitied & criminal offence; but all such
proceedings or judgments may be taken and had as heretofore
to abate or remedy the mischief done by suech nuisance to the

public right.

Not @ "oriminal’’ offence.]—Quwre, whether the declaration made by
this section that it shall not be deamed a oriminal offence does not relegate
the suhjeet to the jurisdiction of the provineial legislatures,

Obstructing highway.]—It is the duty of a munieipality, in whem a high-
way is vested, to see that obsfructions on the highway are removed. R.

v. Cooper (1876}, 40 U.C.Q.B. 294.

It iz a mnuisance also to obstruet the navigation of a publie river, but it
is a question for the jury in each case to determine whether or not the
erection of a bridge or wail partly in the river constitutes an actual obstruc-
tion. R. v. Betts, 16 Q.B. 1022,

A permanent obatruetion erected upon s highway without lawful authority
and which renders the way less commodions than hefore to the publie is &
eommon nuisence, slthough the gafety of the public iz not endangered. R.
v, United Kingdom Telegraph Co., 31 L.J.M.C. 166. And this notwith-
standing the faet that sufficient space was left for traffic and that the
telegraph poles which consfituted the obstruction were not placed on the
travelled portion of the road. Ibid.

Where a county council is liable te repair a bridge, the proper remedy
is indietment, not mandamus. ‘‘Indietment will lie; it is an adequate
remedy, and that being so I do not see why I should take upon myseif to
grant an extrgordinary remedy {mandamus}.’’ Per Harreion, C.J., in Re
Jamieson and County of Lanark (1876), 38 U.C.Q.B. 647.

Where an indictment for ohstructing a highway had been removed by
cortiorari, at the instance of the private proseeutor into the Ceurt of
Queen’s Beneh and defendant was scquitted, if was held that the court had
no power to impoee payment of costs on sush progecutor, except As a con-
dition of sny indulgenee granted in such a case, such as a postponement of
the trial, or & new trial. R. v. Hart (1880}, 45 U.C.Q.B. 1. ’
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Upon a verdict of guilty to an indietment cherging a nuisanece by the
obstruetion of the King's highway the proper judgment s that the nuisance
be abated by the defendants within & time named in the judgment. R. v.
Grover (1892}, 23 O.R, 92.

But a Court of General Bessions in Ontario has no authority to make an
order directing the plaintiff to abate a nuisence (not erjminal}, the only
authority on which the sheriff can act in such case being by a writ of de
nocumento amovendo., R. v. Grover (1892), 23 O.R, 92; Glen on Highways,
182. The (Court of Sessions may, however, award the cosis of prosecution
agaiost the defendants, Ibid.; Ovens v. Tayler, 19 U.C.C.P. 54.

In Ontario it has been held that a prosecution of & munieipal corporation
" for & nuisanee in not keeping a public street in repair must be by indiet-
ment, but ne preliminary enquniry ean be held, R, v. Gity of London {1900},
37 Can. Law Jour. 74.

After sn aequittal upon an indietment for nuisance in obstrueting a
highway by plaeing o building on & portion ef it, a certiorari will not be
granted on the Crown’s application to remove the indietment with & view of
applying for a new trial; or to stay the entry of judgment, so that a new
indietment might be preferred and tried without prejudice. RE. v. Whittier
{1854}, 12 U.C.Q.B, 214.

Intent.] —Where the nuisance, instead of being merely a nuisance affect-
ing an individual or one or {wo individuals, affects the publie at large, and
no private individusl, without receiving some special injury, could have
maintained an action, an indietment lies to prevent the recurrenece of the
nuisanse. ‘The prosesutor cannod proceed by aetion, but must proceed by
indictment, but it is not strictly a eriminal proceeding, and the doetrine of
mens rea does not apply. R. v. Stephens (1866), L.E. 1 Q.B. 702,

Compounding the offence.]—All agreements which have for their object
the stifling of a prosecution for a felony or for s misdemeanor in which the
publie are interested, are eontrary to public policy and veid, and the sanefion
of the magistrate eannot render that legal which is otherwise invalid.
Corporation of Hungerford v, Lattimer (1888), 13 Ont. App. 315. Bat
where in addition to the publie misdemeanor an injury to the privaie rights
of the prosecutor is also involved, then so long as the private rights of the
public are preserved inviolate either by the conviction or acquittal of the
acoused, the gquestion hetween the parties may, with the leave of the Court,
he referred or otherwise made the subject of agreement. ITbid,; Keir v.
Leeman (1844}, 6 Q.B. 308, and in Frror (1846), 9 Q.B. 371, and R. v.
Blakemore (1852}, 14 Q.B. 544,

And it bay been held that an indietment for obstrueting & public road
eannot legally be referrad to arbitration by an sgreement between the
prosecutor and the aceuged. Hungerford v. Lattimer (1886), 13 Ont. App.
316; but queere as to the effeet of the declaration contained in this section
of the Code that the offence is not to be desmed **eriminal.”

194, Selling things unfit for food.—Every one is
guilty of an indictable offence and liable to one year’s imprison-
ment who knowingly and wilfully exposes for sale, or has in
his possession with intent to sell, for human food articles which
he knows to be unfit for human food.

2. Every one who is convicted of this offence after a
previous conviction for the same crime shall be lisble to.two
years’ imprisonment.

At common law.]—The selling of food which is dangerous or unfit for
human food with knowledge of the fact is an offence at common law. R.v.
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B.D. 12, If death ensues from esting such food, the seller knowing that
it is dangerous is indictable for manslaughter. R. v. Btevenson {1861), 3
F. & F. 106; R. v. Kempson (1893}, 28 L. J. {Eng.) 477

Procedure.]—It ir not sompetent for magistrates where an information
charges an offence under this section which they have no jurisdietion to try
suommarily, to convert the charge into one under & munieipal by-law whieh
they have jurisdietion to try summarily, and to so try it on the original
information. R, v. Dungey (1801}, 5 Can, Cr, Cas, 38.

Adulterated foods and drugs.]—Other provisions regarding the adultera-
tion of foods snd drugs and the sale or exposure for sale of the adulterated
article are contained ir the Adulteration Aet, R.5.C. 1886, ch. 107, and
amendments thereto,

. Section 23 of that Aet, 45 amended by sac. § of chapter 26 of the Canada
statutes of 1850, and by see. 5 of chapter 24 of the statutes of 1898, is as
follows:—

{23) Every person who, by himself or his agent, sells, offers for sale, or
axposas for sale, any article of food or uny drug, whieh is adulterated within
the meaning of this Act, shall,—

{a.) if such adulteration is, within the meaning of this Aet, deemed to
be injurious to health, for a first offence ineur a penalty not exeeeding two
hundred dollars and costs, or three months’ imprisonment, or both, and for
each subsequent offence a penalty not exeeeding five hundred dollars and
eosts, or Bix monthe’ imprisonment. or both, and not less than fifty dollars
and eosts;

(#.) if such sdulteration is, within the meaning of this Act, deemed not
to be injuriouns to health, incur for each such offence a penalty not exceed-
ing one hundred dollars and costs, and not less than five dollars and costs.

2. Provided that if the person aceused proves to the court hefore whieh
the oage iy tried that he had purchased the artiele in question as the same in
nature, substance aud qualify ae that demanded of him by the purehaser or
ingpecior, and with awritten warranty to that effect, —which warranty, in the
form of the third sehedule to this Aef, is produced at the trial of the case,—
and that he sold it in the same state ag when he purchased it, and that he
eould not with ressonable diligence have obtained knowledge of its adultera-
tion, he shall be discharged from the prosecution, but shall be liable to pay the
costs ineurred by the proseeutor, unless he has given due notice to him that
he will rely on the above defence, and hag ealled the party from whom he
purchased the said artieie into the eass, a8 provided for by the next follaw-
ing sub-section of this section, in which case he shell be liable only to the
forfeiture pravided by section 21 of this Aet.

3. The person presenting the defence referred to in the next preceding
sub-section shall, upon his sworn declaration thet he purchased the article
in good faith, and &a provided for in the said saub-section, obtain a summong
te eall such third party into the case; and the conrt shall at the same time
hear all the parties, and dec¢ide upon the entire merits of the case, not only
a8 regards the person originally aeensed, but also as regards the third party
80 brought inte the case.

Beetion 28 of the same Ael as amended 1899, ch, 26, see, 11, and 1898,
eh. 24, ser. 8, mnking the following specis] provision ms to the costs of
analyeis and for the taxation of a ecounsel fes in prosecutions therennder:—

(28) Any expenses ineurred in procuring and analyzing any feed, drug
or agrieultural fertilizer, in pursuance of this Aet, shall, if the person from
whom the sample is taken is convieted of having in his possessicrn, selling,
offezing or exposing for sale, adulterated food, drugs or agrieultural ferti-
lizers, in violation of this Act, be deemed a portion of the costs of the
proceedings against him, and shall be paid by him aceordingly; and in all

Dizon (1814}, 3 M. & Sel, 11; 15 R.K. 381; Shillito. v. Thompson (1875), 1
Q.
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other sases such expenses shall be paid as part of the expenses of the offlcer,
or by the person who procurad the sample, as the case may be.

2, Bueh expenses of prosecution shall also inelude a reasonable counael
fee, in the dizoretion of the judge; snd in the case of & private prosceuntor, if
the prosecution is dismissed as being instituted without reasonable and
probable eause, the costs of such defence shall be taxed against such
progecutor,

Nothing in the Adulteration Act afféets the power of proceoding by
indietment or takes away any other remedy sgainst any offender under it.
Can. HBtats. 1808, ch. 24, sec, 9.

195, Common bawdy-house defined. —A common

bawey-house is a house, room, set of rcoms or place of any
kind kept for purposes of prostitution.

Bawdy-houses.]—The keeping of a bawdy-house is a nuigance at common
law, on the ground hoth of its eorrupting public morals and its endangering
the publie peace by reason of dissolute persons resorting thereto. 1 Russell
on Crimes, 5th ed., 427 ; Hawking Pleas of the Crown, b. 1, ch. 74, see, 1,
SBec. 198 declares it to be an indietable offence punishable with one year's
imprigsonment, :

The vagrancy eiauses of the Code (sees. 207 and 208}, also deal with this
offence by declaring that a keeper of a bawdy-house is & vagrant and may
be punished on summary eonviction. (BSee. 206 as amended by 57-58 Viet.,
ch, 57, and 63-64 Viet., ch. 46.)

It is immaterial whether indecent or disorderly eonduct is or is not
perceptible from the outside. Steph. Crim. Law, 122; R. v. Rice (1866},
L.R.1C.C.R. 21.

The term ‘‘house of ill-fame’’ is synonymous with *‘bawdy-house,”
Century Dict., verd, ““hounse.’’ A ‘‘brothel” is & place where people of .
opposite sexes are allowed to resort for illieit intereourse, A honse oceupied
by one woman for the purpose of prostituting herself therein with & number
of different men, but not allowing other women to use the premises fora like
purpose is not & ‘‘brothel,”” Singleton v. Ellison, [1896] 1 Q.B. 607; 64
L.J.M.C.123; but the use of a single room by a lodger in a honse in like
manner to & bawdy-house hag been held to eonstitute the keeping of &
‘“ bawdy-house.’’ R.v. Plersen (1705), 2 Ld. Raym. 1107, 1 Balk, 382.

In the United States it has been held that & flat-boat fleating on a river
may be a ‘‘ house of ill-fame,’” State v. Mullin, 35 Towa 189; and fhat a
tent may be a ‘‘ disorderly house,”’ Killman v. State, 2 Texas Ct, App, 222;
or B Teom in & steamship, Com. v. Bulman, 118 Mass, 456, The word
* house ’’ ag used in statutes for the suppression of '‘ disorderly houses ’' is
used in & generie sense, and applies to nearly all kinds of buildings, and is
not restrieted to dwelling houses, State v. Powers, 36 Conn. 77.

The keeping of & bawdy-house is a nuisance indictable at common law,
3 Inst., ch. 98, p. 204, 1 Hawk. P.C., ¢h. 74 and 75, sec. 6, and the common
law punishment was by fine or imprisonment, but without hard labour.

A feme eovert may be guilty of the offence as well as if she were a feme
sole, for the keeping the house does not mesessarily import property buf
may signify that share of government which the wife has in & family as well
as the husband. R.v. Williams (1712}, 1 S8alk, 383.

( Amendment of 1894.)

196. Common gaming-house defined.— A common
gaming house is—
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(@) a house, room or place kept by any person for gain, to
which persons resort for the purpose of playing at any game of
chanee, or at any mixed game of chance and gkill ; or :

{b.) a house, room or place kept or used for playing therein
at any game of chance, or any mixed game of chance and skill,
in which— : '

(1.) a bank is kept by one or more of the players
exclugively of the others; or

(ii.) in which any game is played the chances of which
are not alike favourable to all the players, including
among the players the banker or other person by whomn
the game 13 managed, or against whom the game is
managed, or against whom the other players stake, play or
bet.

2. Any such house, room or place shall be a common gani-
ing-house although part only of such garne is played there and
any other part thereof 1s played at some other place, either in
Canada or elsewhere, and although the stake played for, or any
money, valuables or property depending on such game is in
some other place, either in Canada or elsewhere.

Gaming houwses of common law.]—All common gaming houses are nuis-
ances in the eyes of the law; not only beecause they are great temptations to
jdleness, but also because they are apt to draw fogether great numbers of
disorderly persons, which ecannot but be very inconvenient fo the neighbour-
hood. 1 Hawkins’ Plear of the Crown, ch, 73, sec, 6,

The prineiple upon which common gaming bouses are punishable as
nuisanees is that they are detrimental to the publie, ss they promote
cheating and other corrupt practices; and ineite to idleness and avaricious
ways of gaining property, great numbers whose time might otherwise be
employed for the good of the community. Jenks v. Tnrpin (1884}, 13
Q.B.D. 503, 514; Ruasgell on Crimes, 1896, 6th ed. I,, 741.

Tt makes no difference that the use of the house and the gaming therein
was limited to the subseribers and members of a club, and that it was noet
opeu to gl pervons who might be desirous of using the same; a common
gaming-house ig that whieh is forbidden—that ia, a house in which a large
number of persons are invited habitually o congregate for the purpose of
gaming, Per Hawkins, J., in Jenks v. Turpin (1884), 13 Q.B.D, 505, 516.

At common law the playing at any game was legal and permissible; 11
Co. Rep. B7; and reference iz to be bhad to the statutes alone to =ee what
games are rendered unlawtul. Jenks v. Turpiu, supra. .

idence.]-—A room resorted to for the purpose of playing the gamse of
poker is not shewn to be kept *‘for gain’’ under sec. 198 {a) by the meve
proof that the proprietor who participated in the game on aqual terms with
the others, was allowed by the consent of the players, and not as & malter
of right nor as a condition on which the playing took place, to take small
qums from the stakes on several ocearions by way of reimbursement for
refreshments provided by him to the players, where such sums are not shewn
to excesd the cost or value of the refreshments. R. v. Saunders (1900), 3
Can. Cr. Cas. 495 (Ont.).

Rut if the ‘“rake-off’’ he for the benefit of the proprietor, a eonvietion
will be maintained. R. v. Brady (1896}, 10 Que. 8.C. 539. .
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The game of ‘‘black juek’ iz a game of chance, and a plaee kept or
used for playing it, although not kept for gain, is a common gaming house
under Cr. Code see. 196 (3). R. v.Petrie (19008), 3 Can. Cr. Cas. 4390 (B.C.).

The keeping of s house, room or place for playing a game of echance or
mixed game of chanceand skiil in whiel the ehanees of the game arein favour
of the player who is the dealer or banker therein for the time being, is an
indictable offence under sees. 196 and 108, if the position of dealer or banker
passes from one player t¢ sncther by the chances of the game and not by
rofation, Thid.

That a house is ‘‘common ’ does not necessarily mean that it is open bo
everyone; it may be of limited access. K. v. Ah Pow (1880), 1 B.C.R.,
pt. 1, p, 147; R. v. Laird (1894}, 3 Rev. de Jurisprudence (Que,) 489,

A magistrate might reasonably deeide that a room was a common gaming
house if it is eommonly used or adopted tor gaming, frequented by many
people promiseuously, especially if by many varions persons, by a fortuitous
concourgs, or without the necessity of any direet or personsl invitation from
the oecupier or other person legally entitled to the sole enjoyment of the
room or place, and if thereby a general opportunity of gaming thoungh with-
out any fixed intention or invitation to do so. Per Begbie, C.J., in R. v.
Ah Pow (1880), 1 B.C.R., pt. 1, p. 152. Such au establishment will be a
common gaming house though a large part of the general publie are excluded
by keys or wateh-words, or in any other manner. Thid,

Finding of geming instruments as evidence,]—See. 702 provides that when
any eards, diee, balls, eonnters, tables or other instruments of gaming used
in playing any unlawful game are found in any liouse, room or place
suspocted Lo be used as & eommon gaming-house, and entered under o war-
rant or order issued under this Act, or about the person of any of those who
are found therein, it shall be prim4 faeic avidence, on the trial of a prosecn-
tion nnder seclion 198 or section 149, that sueh house, room or place is
used 58 & comwmon gaming-house, and that the persons found in the room
or place where such tables or instruments of gaming are found were
playing therein slthough no pluy was netually going on in the presenee of
the officer entoring the same wnder sueh warrant or order, or in the presence
of those persons by whom he is sccompanied as aforesaid, Ree. 702 as
smended by the Code Amendinent Aet 1900,

Fvidence of unlwwful gaming. |—Tn auy prosecution under mection 198 for
keeping 4 common gaming house, or nnder seetion 198 for playing in &
common gaming house, if shall be primd faecie evidenes that a houge, room
or place is used as a common gaming-honse, and that the persons found
therein were unlawfully playing therein—

(2.) if any constable or officer anthorized o enter any house, room or
plaee, s wilfully prevented from, or obstructed or delayed in entering the
same or any part thereof; or

{b.) if any sueh house, room or place is found fitted or provided with
suny means or contrivanee for any nnlawful gaming, or with any means or
contrivanee for concealing, removing or destroylng any instruments of
gaming,  See, 703 ag amended by the Code Amendment Aet 1900,

Property in Canada or éisew.‘cem‘]—The second sub-section was passed to
override the decigion in R. v. Wettman (1894), 1 Can. Cr. Cas. 287,

An English statute against bigamy (24 & 25 Viet. (Imp.), cb. 100, see.
A7), using the words ‘“ whethor the second marriage shall have taken place
in England or lreland or elsewhere’ was held, in Karl Ruossell’s trial, [1901]
A.C. 446, to apply to the marriage of 1 British subject celebratod beyond the
King’s dominions,

Place used for gaming in stocks.]--See see, 201 (3).

1—0oR1M, coDE.
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19%7. Common betting-house defined. — A common
betting-house is a house, office, room or other place—
(o) opened, kept or used forthe purpose of betting between
persons resorting thereto and— '
(1.) the owner, occupier, or keeper thereof ;
(ii.) any person using the same; .
(iii.). any person procured or employed by, or acting
for or on behalf of any such person; :
(iv.) any person having {he care or management, or in
any manner conducting the business thereof; or
(b.) opened, kept or used for the purpose of any money or
valuable thing being received by or on behalf of any sueh
person as aforesaid, as or for the considetration,
. (1) for any assurance or undertaking, express or
implied, to pay or give théreafter any money or valuable
thing on any event or contingency of or relating to any
horse race or other race, fight, game or sport; or
(ii.) for securing the payment or giving by some other -
person of any money or valuable thing on any such event
or contingeney ; or

(Amendment of 1895).

(¢.) opened, or kept for the purpose of recording or register-
ing bets upon any contingency or event, horse race or other
race, fight, game or sport, or for the purpose of receiving money
or other things of value to be transmitted for the purpose of
being wagered upon any such contingéncy or event, horse race
or other race, fight, sport or game, whether any such het is
recorded or registered there, or any money or other thing of
value is there received to be 8o transmitted or not; or

(d.) opened, kept or used for the purpose of facilitating, or
encouraging or assisting in, the making of bets upon any con-
tingency or event, horse race or other race, fight, game or’
sport, by announcing the betting upon, or announcing or
displaying the results of, horse races or other races, fights,
games or sports, or in any other manner, whether such countin-
gency or event, horse race or other race, fight, game or sport,
oceurs or takes place in Canada or elsewhere.

Other place.]—In construing the words '‘other place’” the doctrine of
 gjusdem generis’’ is applieable, and the meaning of the word *‘place”’
must be eontrolled by the specific words, ¢ house, office, orroom.” Powell
v. Kempton Park, [1897] 2 Q.B. 242, [1899] A.C. 143.

In The Queen v. Humphrey, [1898] 1 Q.B. 875, an archway whieh was &
private thoroughfare leading from a publie street into r yard containing
dwelling houses, stables and workshops, which the prisoner was accustomed
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to resort to for the purpose of betiing with persons who eame to him thers,
was held te be a ‘'place’’ within the meaning of the Betting Act 1853, (16 &
17 Viet. (Imp.), ch. 119) secs. 1, 3. And see Brown v. Patch, [180%]
1 Q.B. 892; Belton v. Busby, [1899] 2 Q.B, 380, : -
" Code ses. 204 (2) validates betting on a racecourse of an inesorporated
association during the actusl progress of a race meeting,

Lridence.]—A bank, s telegraph ofce, and another office were simultane-
ously opened in a fown. Moneys were deposited in the bank by various
perdons, who were given reeeipts therefor in the name of s person in the
United States, which receipts were taken to the telegraph office, where
information as fo horse races being run in the United States was furnished
to the holders of the reeeipts, who telegraphed imstruetions to the PEIBON
thers for whom the receipts were given to place, and who plaeed bets
equivalent to the amounts deposited on horges running in the races, and on
their winning the amounts won were paid to the holders of the receipts at
the third office by telegraphic instruetions from the persons making the bets
in the United States:—Held, on the evidence and sdmissions to the above
effeet, that the defendant, who kept the telegraph office, was properly con-
vieted of keeping a eommon betting house under secs. 197-198 of the Code.
R. v. Osborne {1896}, 27 O.R. 185, )

198.—Keeping disorderly house,—Every oneis guilty
of an indictable offence and liable to one year’s imprisonment
who keeps any disorderly house, that is to say, any eommon
bawdy-house, common gaming-house or common betting-house,
as hereinbefore defined.

2. Any one who appears, acts, or behaves as master or
mistress, or as the person having the care, government or
management, of any disorderly house shall be deemed to be the
keeper thereof, and shall be liable to be prosecuted and
punished as such, although in fact he or she is not the real
owner or keeper thereof. :

Disorderly house.]—The term *' dieorderly house'’ in Cr. Code 783 (f)
hasheen held to apply only to those eases which fall within this statutory
definition. Ex parie John Cook {1885}, 3 Can. Cr. Cas. 72 (B.C.).

And a more imited meaning is given in a recent Quebec decision where
it way held that the meaning of the words ‘* disorderly house *’ in secs. 783
(e} and 7B4, is governed by the rule noseitur & sociis, and is therefore
restricted to houses of the nature and kind of a houge of ill-fame or bawdy-
house. E.v. Franee (1898), 1 Can, Cr. Cas. 321 (Que.).

A house will be none the less a publie nuisance because it is found to be
disorderly as well as a bawdy-house, ' It is in law disorderly if it be a bawdy-
house. R. v, Munro (1864}, 24 T, C.Q.B. 44.

Desoribing the offence.]—The information need only give a concise and
tegal deseription of the offence charged, and contain the same certainty as
an indietment. The description of the eharge must inelude every ingredient
required by the statute to constitute the offence, but, as in an indistment,
the statement of the offence may be in the words of the enactment which
describes it or declares the transaction to be an indictable offence. R. v.
Taylol}' (1824}, 3 B. & C. 502, 612; R. v. France (1898}, 1 Can. Cr. Cas. 321
{Que.).

Procedure. J—Where thera ia nothing upon the face of a convistion for
keeping a house of ili-fame to shew whether the police magistrate who tried
the ease acted under the '‘ summary trialg!’ clauses of the Code, by virtue
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of which he has an absolute jurisdiction in respect of that offence, or simply
s & justice of the peace under the *‘ summary convietions!? elauses and of
Code sees. 207 and 208, and the convietiom is defeetive in form but i8
amendabls if within the ‘‘summary conviction '’ elauses and not amend-
able if under the ‘‘summary trials’’ clauses, the court will treat it a4
a “‘summary convietion’' and -correet the same under Code sec. 889, by
reducing the term of imprisonment where the sentenee is in excess of that
anthorized by law. K. v. Spoouer, (1900), 4 Can, Cr. Cas. 200 {Ont.}.

Semble, upon indietment under see, 198, the offence of keeping a common
bawdy-kouse iy punishable in Ontario by a sentence to the ‘¢ Mereer Reforma-
tory ?* for any term less than two years under sec. 34 of the Publie Prisons
Act, B.8.C. ch. 183, which section remains unrepealed by the Cede. Ibid.

Evidence.]—The owner of a house who leases it o another person kuow-
ing and assenting when the lease was made o the purpose of the latter to
maintain it 88 a common bawdy house, thexeby does an act for the purpose
of aiding the lesses to commit the indistable offence of keeping & disorderly
house, and he may be iudicted and convicted as & prineipal under Cr, Cede
sec. 6t (b). R.v. Roy (1800), 3 Can, Cr. Cas, 472 (Q’ue.p).

In R. v. Barrett (1862), 52 L.J.3M.C. 36, the aceused let & house to a
weekly tenant who used it as a brothel, but it waa not proved that the
aecased received any additional rent by reason of the nature of the occupa-
$ion or in any way participated in the direct profits of the immoraiity earried
on there; but he had notice that the house was used for immoral purposes,
and he did not give the tenant notice to quit. It was held that he conld not
be eonvicted of keeping the house as a disorderly house.

In R. v. Stannard (1863), 33 L.J.M.C. 61, the owner of & houss let it in
separate apartments on weekly tenaneies to several women, who with his
knowledge and eonsent used them for purposes of prostitution. He did not
himsself live in the hounse, and received no direet share in the immoral gaing
of the women, nor had he any control over them except such as might arise
indireetly from his power as landlord to terminate any tenaucy at the end
of & week. It washeld that he could not be convicted of keeping the honza..

Eeeping a house of ill-fame or disorderly house is a eumulative offence,
and although the charge is in general terms, evidence may be given of
particular facts and of the partieular time of such faets. Clark v, Periam
{1742), 2 Atk, 339: Roscoe’s Crim, Evid., 11th ed,, 773. It is not necessary
to prove who frequents the house, which in many cases it might be imposa-
sible to do, but if unknown persons are proved to have been there, conduct-
ing themselves in a disorderly manmer, it will maintain an indietment.
T*Anson v. Stuart (1787}, 1 T.R. 764. A common bawdy-house iy defined
hy see. 105 of the Code to be a house, rocm, set of rooms or place of any
kind, kept for parposes of prostitation. It is immaterial whether indecent
or disorderly eonduet is or is not percepiible from the outside, Steph.
Crim. Law 122.

It is not neeessary thatit should be proved that any indecent or discrderly
sonduet was visible from the exterior of the homse. R. v, Rice {1866),
L.R, 1 C.C.R, 21.

Appearing as the keeper.]—The sub-section as to acting or appearing as
the migtress of the house, Cr. Code 198 (2), origiuated in the English
i Digorderly Houses Aet, 1751,"” 25 Geo. 2, ch. 36. By sec. 3 of that
statute it was enscted that any person who shall appear, act or behave him-
aslf or herself as master or mistress, or ss the person having the care,
government, or management of any hawdy-house, gaming house, or other
disorderly houss, shall be deemed and taken io be the keeper thereof, and
ghall be liable to be prosecuted and punished as guch, notwithstanding he
or she ghall not be in fact the real owner or keeper thereof.

In R. v. Spoener (1900) 4 Can, Crim. Cas. 209, & plea of guilty to the
eharge of ‘‘ appearing the keeper of a houss of ill-fame ”’ Was held egaiva-’

=
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lent to an admiseion that she kept o house of ill-fame. ~ The words used in
the eharge did not eharge an offence known to the law under that form of
words 80 88 to give them any techuical meaning, nor do they follow the
phraseology of sub-see, (2) of see. 198 which enaetes that ‘* Any one who
appears, acts or behaves as master or misfress, or as the person having the
care, goverumsnt or management of any disorderly house [any éommon
bawdy-house, common gaming-house or common betting house as defined
by sees. 197, 196 and 197] shall be deemed to be the keeper,’’ ete. It is
submitted that the sub-section does not become operative until the fact that
the house i¢ & disorderly house is proved or admitted. The offence is, by
its mature, one to be proved by shewing & series of eirenmstances, counsti-
tuting the house a disorderly one, a goutinued use of the same for purposes
of prostitution where the charge is for the keeping of a common hawdy-
house. Duves the accused admit either such continned keeping of the house
for purposes of prostitution or the ill-reputation of the house by admitting
that she appears the keeper of a house of ill-fame ? The meaning of the
words should not be extended beyond their ordinary acceptation, and if
there be any ambiguity the consiruction most favourable te the prisoner
should be taken, Tn common parlance a person may be sald to appedr sueh
Xkgeper If she were unquestionahly the keeper of a house which had some of
the appearasnees or indicaficns of being a house of {ll-fame, hut in point of
fact was not. And an isolated aet of prostitution ecarried on in the house
with the connivance of the mistress thereof might make sueh mietress
appear the keeper of a bawdy-house, although the houge was in fact one of
good repufe. It is submitted that the deeision in E. v. Spocner (1900) 4
Can, Crim, Cas, 209, would have been much more satisfactory had the con-
vietion for ‘‘keeping’’ been set aside as not warranted by the plea of
guilty to ‘‘appearing the keeper’’ and the commitment set aside ss not
diselosing any offence known to the law.

Finding gaming instrumenis.]—BSee sees. 702 and 703.
Obstruction of efficer as evidence.]—See gec. 703,

199. Playing or looking on in gaming-house.—
Every one who plays or looks on while any other person is
playing in a common gaming-house ig guilty of an offence and
liable, on summary conviction before two justices of the peace,
to & penalty not exceeding one hundred dollars and not less
than twenty dollars, and in default of payment to two months’
imprisonment. R.S.C. e¢h. 158, sec. 6.

Bee note {0 sec. 198, and see secs. 702 and 703.

200. Obstructing police officer entering a gaming-
house.—Every one is guilty of an offence and liable, on sum-
mary convietion before two justices of the peace, to a penalty
not exceeding one hundred dollars, and to six months’ imprison-
ment with or without hard labour who—

(a.) wilfully prevents any constable or other officer duly
authorized to enter any disorderly house, as mentioned in sec-
tion one hnndred and ninety-eight, from entering the same or
ahy part thereof; or

(b.) obstructs or delays any such constable or officer in so
entering ; or '
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{¢.) by any bolt, chain or other ecntrivance secures any
external or internal door of, or means of access to, any commnion
gaming-house so authorized to be entered ; or

(d.) uses any means or contrivance whatsoever for the pur-
pose of prevenfing, obstructing or delaying the entry of any
constable or officer, anthorized as aforesaid, into® any such
disorderly house or any part thereof. R.S.C. ch. 158, see. 7.

Bee note to soe. 106.

201. Gaming in stocks and merchandise,—Every
one is guilty of an indietable offence and liable to five years’
imprisonment, and o a fine of five hundred .dollars, who, with
intent to make gain or profit by the rise or fall in price of any
stock of any incorporated or unincorporated company or under-
taking, either in Canada or elsewhere, or of any goods, wares
or merchandise—

(a.) without the bond fide intention of aequiring any such
shares, goods, wares. or mevchandise, or of selling the same, as
the case may be, makes or signs, or authorizes to be made or
signed, any contract or agreement, oral or written, purporting
to be for the sale or purchase of any such shares of stock,

oods, wares or merchandise ; or

(b.) makes or signs, or authorizes to be made or signed, any
contract or agresment, oral or written, purporting to be for the
sale or purchase of any such shares of stock, goods, wares or
merchandise in respect of which no delivery of the thing sold
or purchased is made or received, and without the hond fide
intention to make or receive such delivery.

2. But it is not an offence if the broker of the purchaser
receives delivery, on his behalf, of the article sold, notwith-
standing that such broker retains or pledges the same as
security for the advance of the purchase money or any part
thereof.

8. Every office or place of business wherein is carried on
the business of making or signing, or procuring to be made or
signed, or negotiating or bargaining for the making or signing
of such contracts of sale or purchase as are prohibited in this
section is a common gaming-house, and every one who as
principal or agent occupies, uses, manages or maintains the
same 18 the keeper of a common gaming-house. 51 Viet., ch. 42,
secs. 1 and 3. -

Stock gambling.]—A broker, who merely aets as such for two parties, one
8 buyer and the other & seller, without having any pecuniary interest in the
transaetion beyond his fixed eommission, and without any guilty knowledge
on hig part of the intention of the contracting parties to gamble in stocks
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or merchandise, is not liahle to prosecution uunder see. 201, paragraphs (a)
and (3}, of the Criminal Code of Canada, nor a8 aceessory under see. 61,
R. v. Dowd (1899), 4 Can. Cr. Cas. 170 (Que.), per Choguette, Sessions
Judge at Montreal.

In re Cronmire, [1898] 2 (.B, 383, transactions between o stockbroker
and his client for differences on the ssle and purchase of shares resulted in
a balanee in favour of thy client. The hroker agreed to sell certain sgock
to the client in settlement of the balance due, and forwarded & contract
note to the ¢lient, The stock not having been delivered, the client clagimed
to prove againgt the broker’s estate in bankruptey for damages for non-
delivery of the stock; but the Court of Appeal (Smith, Williams and Rigby,
L.JJ.), held that, as the halance resulting from the gambling tronsactions
was not recoverable, there was no valid considersation for the promige to
deliver the stock, and therefore that the proof muat be rejected. Thu
elient had deposited money to cover any loss which might arise on the
gaming transsetions, a balanee of whish still remained in the broker’s
hands to the eredit of the client, and as to thie sum it was held that the
client was entitled to prove against the broker’s estate, as the money had
not been nsed for the purpose for which it wae deposited,

In re GHeve, [1889] 1 Q.B. 794, an appeal was takem by a trustes in
bankrupfey against the allowance of a proof of elaim by a eraditor in reapect
of certain stock and share traunssctious beiween himself and the bankrupt,
and the question wag whether the transactions in question were gambling or
wagering transaetions, and, as such, void under the Gaming Aet, 1845 (8
and § Viet, {Imp.), e. 109, 3. 18). The bankrupt had carried on business
a8 a dealer in stock and shares, and Moss, the creditor, had had dealings
with him on the *‘cover’ or ‘‘margin’’ system. Moss’s elaim consisted
of the differences in the market price of certain stoeks sold by the bankrupt
to Moss at the day named for delivery, and the priee for which the sale was
made, The ‘‘sold note,”’ read as follows: *‘T beg to advise having sold
you 20 Canadas—Cover, 1% ; price, 504; plus, 3th, if the stock is taken
up,’’ ate., really a eontract of sale of the stock. The words *‘ plus #th, if
steck is taken up,’’ indieating, in the opinion of the Court of Appeal, that
the buyer need not take up the stock unless he chose, but that, if he did,
he was to pay the extra 4#th. It was held that the contract was really &
bargain for differences, with an option ta the buyer to pay #th more, when
the contract was to be a real one for the purchese and delivery of the
stoek, and that it waas, therefore, a eontract ‘‘ by way of gaming and
wagering *’ within the meaning of the Gaming Act {(Eng.}, 15845,

Onus of proof.|—By 8. 704, whenever, on the trial of a person charged
with making an agreement for the sale or purehase of shares, goods, wares
or merchandise in the manner set forth in seetion two hundred and one,
it is established that the person so charged has made or signed any sueh
contract or agreement of sale or purchase, or has seted, aided or abetted in
the making or signing thereotf, the hurden of proof of the bona fide inten-
tion fo acquire or to sell such goods, wares or merchandiss, or to deliver or
o receive delivery thereof, as the case may be, shall rest npon the PErson
#0 charged.

20%2. Frequenting ‘“bucket-shops,” — Every one is
guilty of an indictable offence and liable to one year's imprison-
ment who habitually frequents any office or place wherein the
making or signing, or procuring to be made or signed, or the
negotiating or bargaining for the making or signing, of such
contracta of sale or purchase as are mentioned in the section
next preceding is carried on. 51 Viet., ch. 42, see 1.
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203. Gaming in publiec conveyances.—Every one is
guilty of an indictable offence and liable to one year's imprison-
ment who— h

(@) in & railway car or steamboat, used as a public
conveyance for passengers, by means of any game of cards,

dice, or other instrument of gambling, or by any device ol

like character, obtains from any other person any money,

chattel, valuable security or property; or

(b) attempts to commit such offence by actually engaging
any person in any such game with intent to obtain money or
other valuable thing from him. "

2. Every conductor, master or superior officer in charge of,
and every clerk or employee when authorized by the conduetor
or superior officer in charge of, any railway train or steamboat
station or landing-place in or at which any such offence, as
aforesaid, is committed or attempted, must, with or without
warrant, arrest any person whom he has good reasen to believe
to have committed or attempted to commit the same, and take
him before a justice of the peace, and make complaint of such
offence on oath, in writing. :

3. Every conductor, master or superior officer in charge of
any such railway car or steamboat, who makes default in the
discharge of any such duty is liable, on summary eonviction, to
a penalty not exceeding one hundred dollars and not less than
twenty dollars.

4. Every company or person who owns or works any such
railway car or steamboat must keep a copy of this seetion
posted up in some conspieuous part of such railway car or
steamhoat.

5. Every company or person who makes default in the dis-
charge of such duty is liable to a penalty not exceeding one
hundred dollars and not less than twenty dollars. R.8.C, e
160, ss. 1, 8 and 6.

204. Betting and pool-selling.—Every one is guilty of
an indictable offence and liable to one year’s imprisonment, and
to a fine not exceeding one thousand dollars, who—

{a.) uses or knowingly allows any part of any premises
under his control to be used for the purpose of recording or
registering any bet or wager, or selling any pool ; or

(b.) keeps, exhibits, or employs, or knowingly allows to
be kept, exhibited or employed, in any part of any premises

“under his control, any device or apparatus for the purpose
of recording any bet or wager or selling any pool; or
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{¢.) becomes the custodian or depositary of any money,
property or valuable thing staked, wagered -or pledged ; or
(d.} records or registers any bet or wager, or sells any
pool, upon the result—
(i.) of any political or municipal election ;
(i1.) of any race;
(iii.) of any contest or trial of skill or endurance of
man or beast.

2. The provisions of this section shall not extend to any
person by reason of his becoming the eustodian or depositary
of any money, property or valuable thing staked, to be paid to
the winner of any lawful race, sport, game, or exercise, or to
the owuner of any horse engaged in any lawful race, or to bets
between individuals or made on the race course of any ineor-
porated association during the aetual progress of a race meet-
ing. RB.C,c 159, 8 9.

The object of the Legislature in enacting the latter part of sub-zee. 2 of
ses. 204 apparently was to reserve the race courses of ineorporated eseocia-
tions to pleces where bets might be mede during the actusl pregress of race
mestings, without the bettors being subject to the penalties of that section.
An agresment for the sale of betting and gaming privileges at a race
meeting by an incorporated associstion, who are the lessees of an incor-
porated association, the owners of the race course, is not illegal. Stratford
Turf Assoeiation v. Fiteh {1807}, 28 Ount, R. 579,

(Amendment of 1885).

205. Lotteries.—Every one is guilty of an indictable
offence and liable to two years’ imprisonment and to a fine not
exceeding two thousand dollars, who—

(a.) makes, prints, advertises or publishes, or causes or
procures to be made, printed, advertised or published, any
proposal, scheme or plan for advancing, lending, giving,
selling or in any way disposing of any property, by lots,
cards, tickets, or any mode of chance whatsoever ; or

(b.) sells, barters, exchanges or otherwise disposes of, or
causes or procures, or aids or assists in, the sale, harter,
exchange or other disposal of, or offers for sale, barter or
exchange, any lot, card, ticket or other means or device for
advaneing, lending, giving, selling or otherwise disposing of

" any property, by lots, tickets or any mode of chanece what-
goever; or

{(c.) conducts or manages any scheme, contrivance or
operation of any kind for the purpose of determining who
or the holders of what lots, tickets, numbers or chances are
the winners of any property so proposed to be advanced,

.loaned, given, sold or disposed of.
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2. Every one is guilty of an offence and liable on summary
conviction to a penalty of twenty dollars, who buys, takes or
receives any such lot, ticket or other device as aforesaid.

3. Every sale, loan, gift, barter or exchange of any pro-
perty, by any lottery, ticket, card or other mode of chance
depending Wpon or to be determined by chanee or lot, is veid,
and all such property so sold, lent, given, bartered or
exchanged, ig liable to be forfeited to any persen who sues for
the same by action or information in any court of competent
jurisdietion.

4. No such forfeiture shall effect any nght or title to such
property acquired by any bond ﬁde purchaser for valuable con-
sideration, without notice.

§. This section ineludes the printing or publishing, or
causing to be printed or published, of any advertisement,
scheme, proposal or plan of any foreign lottery, and the sale or
offer for sale of any ticket, chance or share, in any such lottery,
or the advertisement for sale of such ticket, chanee or share,
and the conducting or managing of any such scheme, con-
trivance or operation for determining the winners in any such
lottery.

{Amendments of 1800 and I1901).

6. This section does not apply to—

(a.) the division hy lot or chance of any property by
joint tenants, or tenants in common, or persons having
Jjoint interests (droits indivis) in any such property ; or—

(b.) raflles for prizes of small value at any bazaar held
for any charitable or religious object, if permission to hold
the same has been obtained from the city or other muniei-
cipal council, or from the mayor, reeve, or other chief officer,
of the city, town or other municipality, wherein sueh bazaar
is held, and the articles raffled for thereat have first been
offered for sale and none of them are of value exceeding
fifty dollars.

Lottery defined.]—A lottery is a distribution- of prizes by lot or ehance
without the use of any skill. Archibold Crim. Plead. {1000}, 1141; R, v.
Harrin(1866), 10 Cox C.C. 332; Barelay v. Poarson,[1893] 2 Ch, 154 ; Stoddard
v, Sagar, [1885] 2 Q.B. 474; Hall v. Cox, [1898] 1 Q.B. 198.

Provinee cannot outhorize.]—Provineial legislatures have no power to
anthorize the running of lotteries; and no action ean be maintained for the
rocovery of money under a contraet for the operation of a lottery scheme
which would contravene the criminal law. Brault v, 8t. Jean Baptiste
Assoeiation (1900}, 4 Can. Cr. Cas. 284 {8.C. Caw.}.
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Where there are two agreaments, both of which are in furtherance of the
unlawinl sehemae, the second heing in form a contraet of loan but ecollatersl
and anxiliary to the first which provides for the operation of the lottery,
both agreements are invalid and nnenforceable. Ibid,

Buidence.]—When the complainant went to the defendant’s place of
burinesy, and having been told by defendant that in certain spaces on two
shelves there were in cans of tes, a gold watch, a diamond ring, or $20 in
monay, he paid $1 and received a ¢an of tea, which, containing an article of
small value, he handed the ean back, paid an additional 60 cents and
received another can, which also contained an artiele of amgail value; he
handed this can back also, paid another 50 cents and received ancther can
which also contained an artiele of small value. It was held that the object
veslly sought for, and for the chanee of obtainiug which the money was
paid, was one of the three prizes named; and that the transaction consti-
iuted an offence. R. v, Freeman {188%), 18 Ont. R. 524,

The sceused was tried on two charges: (1} that he did unlawfully cause
to he advertised and published a certain proposal, scheme, or plan for dis-
posing of a horse, bugey, snd harness by lot; (2} that he unlawfully sold,
bartered, exchanged, or otherwise disposed of eertain lots, eards, or tickets,
us 8 mesns or device for giving, selling, or dispesing of a certain horse,
buggy, and harness by lot.

The aceused carried on a husiness under the ngme of *‘ The Bankrupt
Stock Buying Company.’? gelling elothing and other goods; he published an
advertisement in & newspaper in Winnipeg, which eentairied the following:

“* Gigantic free gift. During this sale we shall give to each purchaser of
$5 and upwards a ticket entitling him to participate In the free gift of a
horse, buggy, and harness, valune, $300."

*‘To be given eway on December 24th. Tﬁe holder of the winning ticket,
if he shoots a cortain turkey at fifty yards in five shots, gets the horse,
buggy, and harness.’’

The acoused gave to each purchaser of poods for $5 and upwards & coupon or
tieket as follows: ‘' This ecupon entitles the holder to participste in the
drawing for horse, buggy, and harness given away by The Bankrupt Stoek
Buying Compary. Drawing to iske place December 24th, 1800.’7 Tke
accused had upon his premises & horse, buggy, and harness, which he repre-
sented to purehasers of goods to be the identical horse; buggy, and harmess.
referred to in the advertisement and coupon. The jury found the aceused
guilty of both charges. The following question was reserved: ‘' Was the
accused, under the eireumstances, properly convicted of the offences charged
in the indietment.”” It was held that the eonvietion should be affirmed; and
that it was & quesfion for the jury whether the interposition of the sheoting
was intended as a real contest, or as & device for covering up a secheme to-
dispose of the property by lot, and upon the evidence they were justified in
finding as they did. R. v. Johnson (1802}, 22 O,L.T. 125 {Man.}.

The offer of prizes to the nearest guesser of the number of beans con-
tained in a jar exhibited to view is not a loftery, ar it is a matter of judg-
ment or skill and not of chance, R, v. Dodds (18843, 4 O.R, 380,

And where o shopkeeper placed in hiz shop window a jar containing a
number of butionz of different sizes, and advertised a prize of a pony and
eart which he exhibited in his window to the person who shonld guess the
number nearest to the number of buttons in the jar; stipulating that the-
successful one should buy a certain amount of his goods; this was held not
to be & ‘“mode of chavee’’ for the disposal of property within the meaning
of the Lottery Aet, as the approximation of the numher of buttons
depended upen the exercise of judgment, observation and mental effort.
R. v. Jamieson (1884), T O.R. 149,
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The sale of lottery tickets is an offence, whether made for prefit or not.
E. v. Parker, 9 Man. R, 203.

In the esse of & newspaper aold with coupons to be filled up by
purchngers with the names of the winning horses in a horse race and the
reward of & money prize for the correct guesses, it is a guestion of fact to
be decided whether the money received was paid in consideration of a
pxomlse to pay & prize on the event of the raee or was cnly the ordimary
price of the newspaper. E. v. SBtoddart, 70 L.J.Q.B. 180. And the sale of
extra conpond st a fixed price is a fact to be taken into consideration. Ibid.
Stoddart v. Sagar, [1895]. 2 Q.B. 474, 18 Cox C.C. 165; Caminada v.
Hulton, 17 Cox C.C. 307.

An offer of a4 money prize by a newspaper c¢oupon scheme under which
the readers were asked to prediet the number of registered hirths and deaths
in & eertain distriet during a certain period, was held not to constitute a
lottery. Hall v. Cox, [1809] 1 Q. B. 198,

Art digtributions.]~~Thie section originally contained an exception under
which certain distributione by lot of paintings, drawings and other works
of art were legalized where done under the direetion of an incorporated
goeiaty established for the enconragement of art. The cperations of severat
of so-called art societies were conducted so mueh upon a lottery basis that
the evil beecame & serious one, particularly in Montreal, and the exception
in favor of art distributions waas therefore repealed by the Code Amendment
Aet of 1500,

Credit Foncier.]—By a sub-section to the original Code, sec. 205 was
not to apply to the Crédit Foneier du Bas-Canada or the Crédit Foneier
Franoo-Canadien, but suck exeeption was repealed by the Code Amendment
Act of 1901 {1 Edw. VIL,, o, 42},

Right of search.]—Hee sec. 575,

206. Misconduet in respect to human remains.—
Every one is guilty of an indictable offence and liable to five
years imprisonment who—

(@) without lawful excuse, neglects to perform any
duty either imposed upon him by law or undertaken by
him with reference to the burial of any dead human body
or human remains; or

{(b.) improperly or indecently mterferes with or offers
any indignity to any dead human body or human remains,
whether buried or not.

At tommon law.]—Exposing the naked dead body of a child in or mear
the highway and within view therefrom isa common law nuisance. R.v.
Clark, 15 Cox C.C. 171.

And to leave unburied the eorpse of a person for whom the accused was
bound to provide Christian burial, was an indictshle misdemeancr, if the
accused were shewn to have been of ability to provide such burial. E. v.
Vann (1851), 2 Den. 325; R. v. Stewart, 12 A, & E. 773; Jenkins v, Tucker
(1788), 1 H.BL. 9.

Tt ig also & common law misdemeancur to remove without authority a
corpee fram & grave in a ehureh burial ground; K. v. Sharpe, Dears. & B.
160; 7 Cox 214; or to sell a dead body without Iawful authority for the
purpoae of dissection. R. V. Lynn, 1 Leach 487, 1 R.R. 607; R. v. Gilles,

. & R. 366 (n); R.v. Cundiek, Dowl. & Ry. 13 R. v. Duffin, R. & R. 365.
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Stranger underiaking to bury.]—The negleet to decentiy bury a dead
human body by a person who has undertaken to do g0 and hag removed the
body with that expressed intent is an indietable offence under this section,
although sush person was, apart from such undertaking, under ne legal
obligation in respeect of the burial. E. v. Newcomb {1808), 2 Can, Cr.
Cas. 255,

Coroner’s right.]—A coroner has a legal right to direet a disinterment
for the purposes of holding an inquest. R. v. Clerk (1702), Holt 167; R. .
Bond {1716), 1 Btr, 22; Jervis on Coroners, 6th ed. 37. Any disposition of
% eorpse to obstruct or prevent a coroner’s inquest when one ought to bhe
beld is & common law misdemeancur. R. v, Btephenson, 13 Q.B.D. 331
R. v, Price, 12 Q.B.D, 247. ’
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PART XV.

VAGRANCY
SECTS.

207, Vagrancy defined.
208. Penally for vagrancy.

207. Vagrant defined,—Every one is a loose, idle or
disorderly person or vagrant who— '

(Amendment of 1900},

(2.} Not -having any visible means of subsistance, is
found wandering abroad or lodging in any barn or outhouse
or in any deserted or unoccupied building, or in any eart or
wagon, or in any railway carriage or freight ear, or in any
railway building, and not giving a good account of himself,
or who, not having any visible means of maintaining him-
self, lives without employment;

(6} —DNo visible means of support.]—By a proviso added to see. 208 by the
Code Amendment Act of 1900, no aged or infirm person shall be counvicted
as a loose, idle or disorderly person or vagrant, for any reason coming within
paragraph (o) of this section, in the county of which he haa for the two
yosrs Immediately preceding been a resident.

A person suspected of being & eonfidence man-had registered at a hotel
and on the same day was arrested at a railway station as a suspieious ehar-
acter. On his person were found two cheques one for $700 and another for
$00CG which were sworn to be such as are used by confidence men, also a
mileage ticket nearly used up issued in the name of another person and $8
in eash, He aoffered no explanation of the chegunes or ticket and gave no
information about himself. It was held that he could net be properly con-
victed as a vagrant on the evidence, R. v. Bassett, 10 Ont. Prae. K. 386,
per Ogler, J. Before a person can be convieted under sub-sec (a) as being
an idle person who not baving visible mesns ¢f maintaining himself lives
without employment, he must have acquired in some degree s character
whieh brings him within it as an idle person, who having no visible means
of maintaining himself, i.e., not ‘' paying his way’’ or being apparently
able to do so yef lives without employment. Ihid. :

{5} being able to work and thereby or by other means
to maintain himself and family wilfully refuses or neglects
to do sa;

() —Failure. to maintain the family.]—In order to constitute a wilful
refusal or neglect on the part of a hunsband to maintain his family, under
Cr. Code sec 207 (b}, it is necessary that he should be under & legal obliga-
tion to do so, and his failure to maintain his wife, who had left him withont

valid eause and refused to return, is not an offence under that section. R.
v. Leclair {1898), 2 Can. Cvr. Cas. 297; Flannagan v. Overseers (1857) §
Jurist N, 8, 1103; Morris v. Edmonds, 18 Cox C, C. 8627,
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(¢.) openly exposes or exhibits in any street, road, high-
~ way or public place, any indecent exhibition ;

(d.) without a certificate signed, within six months, by a
priest, clergyman or minister of the Gospel, or two justices
of the peace, residing in the mumicipality where the alms
are being asked, that he or she is a deserving object of
charity, wanders about and begs, or goes about from doorto
door, or places himself or herself in any street, highway,
passage, or public place to beg or receive alms;

{d)—Begging.]—It mupt be shewn that the wandering about and begging
is a mede of life with the aceused, and the section does mot apply where
persons with regnlar oceupations temporarily out of employment through a
‘*atrike ' go aboui seeking public econtributions in aid of & general fund to
sustain the strikers and their families., Pointon v, Hill, 12 ¢.B.D. 306.

{e.} loiters on any street, road, highway, or public place,
and obstructs passengers by standing across the footway, or
by using insulting language, or in any cother way ;

{e)-~-Loitering, stc.]—A licenged csbman whe contrary to a eity ordingnce
loitered on the street near the entrance of a hotel and solicited passengers

to hire his ecab was held not within this provision where no obstruction of
pussengers was shewn. Smith v. The Queen, 4 Montreal L. R. 325.

(f.) causes a disturbance in or near any street, road,
highway or public place, by screaming, swearing, or singing,
or by being drunk, or by impeding or incommoding peace-
able passengers ;

{g.) by discharging firearms, or by riotous or disorderly
conduct in any street or highway, wantonly disturbs the
peace and quiet of the inmates of any dwelling-house near
such atreet or highway ;

(F) and (g)—Causing disturbance.J—1t is not sufficient to charge merasly
that the ascused wag drunk on a publie street without slleging further that
he eaused & disturbanee in guch sireet by being drunk. Ex parte Despatie,
9 Legal News (Montreal) 387; R, v. Daly, 24 C.L.J. 157, 12 Ont. Prac. 411,

** Disturbing the inhabitants’’ of a town was held by Wilson, C.J., to
mean aonoying them, as by making a noise which interferes with the
thoughts or proceedings of others. R. v. Martin {1886}, 12 O.R. 800. It is
distinguishable from the term ‘‘ereating a disturbanee,’”” which applies
sither {0 raising a elamour, commotion, guarreling or fighting, and refers
to conduet of the nature of a breach of the pesce. Ihid. The disturbance
should be of the natere of a nuisance. Thomson v, Mayor of Croydon, 18
Q.B. 708,

(h.) tears down or defaces signs, breaks windows or

doors or door plates, or the walls of houses, roads or gardens,
or destroys fences;

(2.) being a common prostitute or night walker, wanders
in the fields, public streets or highways, lanes or places of
public meeting or gathering of people, and does not give a
satisfactory account of herself;
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{i)—Prostitutes. ]—Sub-section (¢) taken from the Vagrant Aet, 32 & 33
Viet. (Can.) ¢h. 28, does not, on its true construetion, declare that Deing a
prostitute, ets., makes such persons liable to punishment as sueh, but only
those who when found &t the places mentioned, under eircumstances suggest-
ing impropriety of purpose, on request or demand are unable to give a
satisfactory mcoount of themselves. R. v. Arseott (1885), b O.K. 541, per
Rose, J.; but ses Arseott v, Lilley, 11 O.E, 153.

““A gommon prostitate wandering in the public streets should not be
apprehended and taken to a lock-up without knowing what it ia for. In the
nature of things she should know, if she is taken nup, what it iz for. Sheis
1ot to be taken at all, until she has failed to give a satisfaetory aceount of
herself. If she is not asked what business she, 8 common prostitute, has
wandering in the streets, or why it is she is there, she may not know whether
she is taken up for murder or for robbery, or for what cther offence, or
whether she is taken up for any offence at all; and she eannot suppose she
is taken up for wandering in the streets, though she ix s common prostitute,
#0 long as she is condueting herself harmlessty and decently, and just as other
people are gonducting themselves., The convietion should allege that the
woman was asked hefore she wae taken, or at the time of her being taken, to
give an mecount of hersslf-—that is of her wandering in the public streets,
Bhe heing a common prostitute or night-walker—-and that she did not give a
satisfaetory account of herself.’’ K, v. Leveogue (1870}, 30 U.C.Q.B, 509.

(4.) is a keeper or inmaie of a disorderly house, bawdy-
house or house of ill-fame, or house for the resort of°
prostitutes ;

{ ) —Houses of ill-fame.]—Keeping the house does not necessarily import
property, but may signify that share of government whieh the wife has in a
family as well as the husband. RE.v. Williams, 10 Mod. 63; R. v. Dizon,
10 Mod. 535; R, v. Warren {1688}, 16 O.R. 590.

Theugh the charge is general, yet ut the trial evidenee may be given of
particular facts, and the partientar time of doing them. Witnesses who
spenk simply to a general reputation without being able to point to any-
thing particular, may easily sttribute the character of & common bawdy
house or a house of ill-fatne to a houge to whieh, however irregular may be
the life of its inmates, the law does not affix that character. It. v. Bt.
Clair {1900), 3 Can, Cr. Cas. 551 {Ont.). '

A nonvietion for that the accused was on April 21 *‘and on divers other
days and times during the month of April”’ the keeper of a disorderly
house, based upom an information in like terms laid on April 29, is bad,
beeause it may bo read as inclusive of an offence committed subseqnently
to the laying of the information, and including the date of the gonviction,
ag to which the prisoner was not eharged on her trial before the econvieting
magistrate, K. v. Keeping (1901}, 4 Can. Cr. Cas. 494 (N.B.),

Tt was held in R. v. Keeping (1901}, 4 Can. Cr. Cag. 484, per Weatherbe,
J. (N 8.}, that to give jurisdiction to & justice to punizh on summary eon-
vietion the keeper of & disorderly house under the vagraney clauses of the
Code (sece. 207 and 208}, the information must charge that the seeused is
& loase, idle or disorderly person or vagrant {(see. 208), and that it is not
suffieient to eharge simply that the persoen is a keeper of a disorderly house,
although that faet constitntes the person a loose, idle or disorderly person
or vagrant, by virtue of see, 207, It may be doubted whether that view ig
correct, ag by gee, 558 (2) an information may he either in the Code form
{7}, or to the like effect.

A conviction should not be made upon a eharge of keeping, or being an
inmate of, a bawdy house upon evidence of general reputation only, and the
prosecution should he required to produce proof of acts or eonduet from
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which the character of the house mny be nferred. R. v, $t. Clair 119007,
3 Can. Cr. Cas, 551 (Ont, C.A.). )

The conduct and statements of the inmates of an allegad bawdy house at
the time of their arrest therein may properly be proved in support of the
eharge. lbid,

Where the *' keeper ! is charged, the punishment may be, {&) on sum-
mary eonvietion before a justics, fine of $50 or six months’ imprisonment,
or both; (&} on summary trinl under sec. 783, fine $100 or six months’
imprisonment, or both {Code sec, T88}; (¢) om trial under indietment, one
year’s imprisonment (Code sec. 188} or 4 fine in discretion, or both [Code
sec. 958 g4 amended in 1900,

A charge of ‘‘keeping a bawdy house for the resort of pros{itutes
charges one offence only although keeping & bawdy house is itself an offence
and 8o by virtue of sub-section (j) isthe kesping of a house for the resort of
prostitutes. R. v. MecKsnzie, ? Man. R, 168.

(£.) is in the habit of frequenting such houses and does
not give a satisfactory account of himself or herself; or

(k) —Frequenters of houses of ill-fume.]—Persons may be able to give the
most satisfaetory account of themselves although they may be in the habit
of frequenting sueh houses. Arseott v, Lilley (1886), 11 O.R, 153, 181, 14
AR. 283; R. v. Leveeque, 30 T7.C.Q.B, 509, &g said by Wilson, C.J,, in
the former ease:—*' They may go to preseh to, or to admanish the inmates,
to visit them in sickness, to acquire statistiosl -information, er for poliee
purpoeses, or for the diseovery of erime or criminals or their apprebension,
or the recovery of stolen goods, or for the colleetion of rent or debts.”’ 11
Q.R. p. 181,

A conviction for belng an unlawful frequenter is not good, it sbhould he
for being an habitual frequenter. R. v, Clark (1883), 2 O.R, 593.

(..) having no peaceable profession or calling to main-
tain himself by, for the most part supports himself by
gaming or erime, or by the avails of prostitution. R.S.C.

ch. 157, sec. 8.

(I)—Supported by prostitution.]—A womas who ig kept by a married man
and who surrenders herself to sexual interconrse with him alone, dnes not
coms undev the purview of sub-seetion {#). R. v. Rehe (18971, 1 Can. Cr,
Cas. 63 (Que.]).

In Garean’s ease, Que. (eited 1 Can. Cr. Cas. 66) a woman had been
eonvisted as a vogrant for having kept for more than three months & dis-
orderly house, for the purposes of prostitution with a man who was not her
hashand and whe paid her; and on a writ of habeas corpus the Counrt of
Queen’s Benceh at Montreal unanimousiy held that the regorting to her room
by only one man.did not: constitnte it g disorderly-house, and that her
illieit intercourse with one man-ulone did not constitute prostitution within
the meaning of the paragraph, and the convietion was consequently quashed.

Supporied by gaming or ¢rime.]—The evidence on a charge of vagraney
under Cr. Cods 207 on the ground that the aceused had for the most part
snpported himself by gaming and erime must shew that the gaming or
crime took place during the time within or for whieh he is charged in the
information with having been & vagrant. R. v, Riley (1898), 2 Can. Cr.
Cas. 128,

" IF the nceused resides for a portion of the year with his parents at theijr
request, they being able and willing to provide for his support, a econviction
tor vagraney under Cr. Code 207 (a) because *‘ not having bad any visible

11—criM, coDE.
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means of maintaining himself he had lived without employment ** ghould be
gquashed. Ibid.

Semble, although it may appear that part of the money by which the
acensed is supported with his parents bad been acquired by him by his
gaming, ete., prior to the time of the offence charged, and that the aeccused
while 5o resident with his parents idled away his time in places of publie
resort, such does mot justify a convietion for vagraney. Ihid.

An acoused person was summarily eonvieted under 32-33 Viet. {Can.),
¢h. 928, sec. 1, of being *‘ a person, who, having no pesceable profession or
ealling to maintain himeelf by, but who does for the most part support
himself by crime and then was a vagrant,’’ ete. The evidence shewed that
the defendant did not support himself by any penceable profession or
ealling and that he conzcrted with thieves and reputed thieves, but the
witnesses did not positively say that he supporfed himeeli by erime. 1t
was held that it was not to be inferred that the detendant supperted himself
by erime; that to sustain the convietion there should have heen statements
that witnesses believed he got his living by thieving or by giding and
acting with thieves or by such other aets and means as shewed he was
pursuing erime. R. v. Organ, 11 Ont. Prac. 497, per Adam Wilson, C.J.

It is not to be assumed that becanse the neeused has no visible occups-
tion and is greatly addieted to gambling that the gambling contributes
mainly to his support. R. v. Davidson, 8 Man. R. 826,

(Amendment of 1894).

9, The expression “ publie place” in this section includes
any open place to which the publie have or are permitted to
have access #nd any place of public resort.

(Amendments of 1894 and 1900).

208. Penalty for vagrancy.—Every loose, idle or dis-
orderly person or vagrant is liable, on summary econvietion, to a
fine not exeeeding fifty dollars or to imprisonment, with or
without hard labour, for any term not exceeding six months, or
to both. R&.C, e 157, s 8.

(Am-e-nd-mcnt of 1800).

Provided that no aged or infirm person shall be convicted as
a loose, idle or disorderly person or vagrant for any reason
coming within paragraph (a) of section 207,in the county of
which he has for the two years immediately preceding been a
resident.

Fagraney.]—Vagraney i not an indietable offence, but loose and idle
persons were liable at eommon law to be apprehended and bound over for
their good behaviour, and were liable to summary proceedings before
justices of the peace under various early statutes in England. Crankshaw’s
Crim. Code, ®né ed., p. 210. Then nnder the Code, and under the Revired
Act respecting Publie Morals, K.8.C. 1886, ¢h. 157 (sec. 8}, from which the
vagrahey clauses are derived, i*inmates '’ a8 well as '‘keepers’’ of bawdy
houses were made subjeet to summary prosecutjon ns vagrants, and likewise
any person who is an habitual frequenter of a bawdy lLouse and who, on
being asked by a peace officer to give an aceount of himself or herself when
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found there, faily to give a satisfactory meccount. R. v. Levesque, 30 U.C..
@.B. 508; R.v. Clark, 2 Out.R, 523; R. v. Arseott, 9 Ont.R. 541; Arscott
v. Lilley, 11 Out.R, 153.

Sutamary trial of bawdy house onses. | —Although secs. 782 and 753 appear
under the generul heading given to Fars LV., de. ““Summary trial of
indietable offences,’’ theinelusion therein of the offences of heing an inmate
of & bawdy house or being an habitual frequenter of same, must he taken as
referring to the vagraney claupes, sees. 207 and 208, and as providing an
alternative procedurs for the enforcement of those sectiong as well under
the '‘summary trials’’ procedure, Part L¥., as under the procedure by
‘“summary eonvietions by justices’’ {Part LVIIL), a8 there are no other
sections of the Code dealing with ** inmates’ gnd ** frequenters,’*

It is submitted that the judieial oficers empowered by see. 782 to held
summary trials are given absolute juriadiction to summarily try the offences
of being an inmate or habitual frequenter of s bawdy house (see. 784),
whether or not such officers aze constituted Justiees of the peace under their
Provineial laws, and that the penalty for sneh offenders is limited te that
imposed by sec. 208, The contrary bas, however, heen held by Ritehie, J.,
of the Shpreme Cours of Nova Scotia, in The King v. Roberts (1501), 4 Can.
Cr. Cas. 253.

Tu that case it was held that the extended jurtadietion by which magis-
trates and cortain other functionaries are empowered to summarily try that
and other offences under Part LV, of the Criminal Code, ard to impose
imprisonment up to six months and a fine not exceeding, with costs, $100,
ig not restrieted as to the offence of being an inmete of a house of ill-fame
by the fact that, if the aceused had heen proseauted before such magistrate
in his espacity of justice of the peace, under the *‘surnmary convietions '’
clauses for the similar offence of being s ““yagrant’ by reason of beiog
such inmate, the fine could not have excoeded $50 in addition to six months’
imprisonment. K. v. Roberts (1901), 4 Can. Cr. Cas. 253 (N.8.).

The offence of keeping a common bawdy-house may be proceedsd with
by indistment under mec. 198, whieh anthorizes one year's imprisonment
therefor; or proeceedings may be taken under the " Bummery Trials '’
clauses, sees. 783 und 782, the latier seotion giving to the magistrate nnder
Part LV, an sbsolute jurisdietion in respect of that offence, independently
of the consent of the seecused. Such magistrate proceeding under see. 784
may impose imprisonment with or withont hard labour for any term not
exceeding six months or may impose a fine not exceeding with the costs in
the ease, $100, or fo both fine and imprisonment not exeeading sueh sum
and term; and such fine may be leviad by warrant of distress or the person
eonvieted may be condemned, in addition to any other imprisonment on the
zame convietion, to be committed for a further term not exeeeding six
wonths unless such fine is gooner paid. Hee. 788, These provizions are in
addition to the speeial powers given by see. 785 to police and stipendiary
magistrates of eities and ineorporated towne, and to recorders exercising
judieial functions, authorizing them to try any offence for which in QOutario
the aceused might be tried by a Court of Ceneral Bessions and to impose the
same punishment ss might be impossd by that court, but where the magis-
trate has jurisdiction only hy virtue of sec. 785 no person phall be snm.
marily tried thereunder without his consent. See, 785 {3}, added by 63-64
Viet., eh. 46, and in foree from Japuary 1, 1901, The effect of sea. 785
appears to be that the magistrate having authority under it may, withont
the consent of the accused, try the offence of keeping a bawdy-house but
is then restricted to the penalty provided by sec. 788: but if the trial e
with the eongent of the aecused, the latter preferring to consent rather
than defend s like chsrge by indietment before a eourt and jury, ses, 788
will not then apply and the punishment may be as onerous as could he
imposed on indictment under ses, 108! Ti' the Provinee of Ontario the
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powers eonferred by eee. 785 may also be exerciged by a police or stipendiary
magistrate '‘ in any county distriet or provisional county in sueh province.
Sec. 785 (1).

Summary conviction.]—This seetion only applies to authorize six mopths’
jmprisonment when imposed as the substantive punishment on Summary
convietion for keeping a bawdy-house, and not as & means of enforcing pay-
ment of a Aine. K. v. Stafford, 1 Can. Cr. Cas. 239 (N.8.).

If a fine be imposed for an offence under this section either as the sole
punishment or with the addition of imprisonment for a term nof exceeding
iz months, the justice may by his convietion after adjudging payment of
tke fine order and adjudge that in defsult of payment thereof the defendant
be imprisoned for any peried not exeeeding three months unless the fineand
the expenses of conveying the defendant to gacl under the commitment for
guch default are sooner paid. See. 872 (B).

Instead of direetdng imprisonment on defanlt of payment of the fine
\forthwith or within a limited time, the justice may, by his convietion, order
and adjudge that on such default, the penalty shall be levied by distress
and, if suffleient distress cannot be found, that the defendant be imprigoned
for any period not exceeding three months unless the penalty and the
expenses of the distress and of eonveying the defendant to gael are sooner
paid; Sec. 872 (a).

If the justice making & summary convietion adjudges apecuniary penalfy
and a distress to realize same, and in default of sufficient digtress that the
defendant be imprisoned, the costs of the distress and ¢f conveying the
defendant to gaol are mot in the diseretion of the justice, but must be
ineladed in the formal eonvietion. R. v. Vantassel No. 1 (1804}, 5 Can. Cr.
Cas. 128, .

The formal convietion may provide under see. 872 {a) for the payment of
the costs both of the distress and of conveying to gaol, although the minote
of conviction does noi include the costs of distress but merely directs
imprisonment unless the penalty and costs and the costs of eonveyingto geol
are sooner paid. Ibid.

And the omission of a provision for the eosts of distress and conveying
to gaol from the formal eonvietion will invalidate the convieiion. R. v.
Vantassel (No. 2} {1804}, 5 Can. Cr. Cas. 133.

Excluding public from cowrt room,]—At the frial of any persen charged
with an offence under paragraphe (4}, {j) and (¥}, of see. 207, the eourt or
judge may order that the public e excluded from the room or place in which
the court is held during sueh trial. Sec. 5504,

Search warrants for vagrants.]—Section 576 provides that any stipendiary
or poliee magistrate, mayor or warden, or any two justices of the peace,
upen information before them made, that any person deseribed in Part XV.
&8 a loose, idle or disorderly pexson, or vagrant, is or is reasonably suspected
1o be harboured or concealed in any digorderly house, bawdy-house, houge
‘of jll-fame, tavern or boarding honse, msy, by warrant, authorize any
constable or other person to enter at any time sueh house or tavern, sad fo
apprehend and bring before them or sny other justices of the peace, every
person found therein se suspected as aforesaid.

Commitment to house of industry, ete.]—Sub-section 4 of sac. 8 of the
Revised Aot respecting Public Morals R.8.C. 1886, e. 157, remains in force.
{Code gec. 081 and gehedule 2}. Tt is as follows;—** If provision is made
therefor by the laws of the province in which the convietion takes place,
any such loose, idle or disorderly peracn may, instead of being committedto
the common gaol or other publie prison, be committed to any house of
industry or correction, alms house, workhonse or reformatory prison.’’



TITLE V.

OFFENCES AGAINST THE PERSON AND REPUTA-
TION.

PART XVIL
.

DUTIES TENDING TO THE PRESERVATION OF LIFE.
SECT. )
209. Duty to provide the necessaries of life.
210, Duty of head of family to provide necessartes.
211, Duty of masters to provide necessaries,
213, Duty of persons doing dangerous acts.
213, Duty of persons im charge of dangerous things,
214 Duty to avoid omissions dangerous fo life.
215, Neglecting duty to provide necessaries.
216, Abandoning children under two years of age.
217, Cuusing bodily harm to apprentices or servants.

209. Duty to provide the necessaries of life.—
Every one who has charge of any other person unable, by
reason either of detention, age, siekness, insanity or any other
cause, to withdraw himself from such charge, and unable to
plOVldL himself with the necessaries of life, is, whether such
charge is undertaken by him under any contract, or is imposed
upen him by law, or by reason of his unlawfn] aet, under a
legal duty to supply that person with the necessaries of life,
and is criminally responsible for omitting, without lawful
excuse, to perform such duty if the death of such person is
caused, or if his life is endangered, or his health has been or is
likely to be permanently injured, by such omission.

Negleel to supply necessaries,]—A person, who has the necessary meana
to procure medieal aid for a child in his esre or charge, who is, to the
knowledge of snch person, in a dangerous state of health, and for whom
medieal ald and medicine were such essential thmgq that reasorla,b]y careful
persong wonld have provided them for children in their eare, is bound to do
s0. and if the jury find that the death of the child was causad or aeaelerated
by sneh want of medieal aid, such person iz guilty of ma.nslaughter It
makes no difference that suoh person believez that to eall in medieal aid

would be wrong, as being eontrary to the teaching of the Bible, or as shew-
ing want of faith, R. v. Senior, [1899] 1 Q.B. 283,
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In a recent British Columbia esse. the prisomer, an elder of the aect
known ag Zionites, was indicted for siding and sbetting and counselling in
his actione one John Rogers, who negleeted to provide two of his young
children under six years of age with medical attendance and remedies when
giek with diphtheria. Both children died, The finding at the trial was that
the prisoner knew that the children had diphtheria and that he knew that it
was a dangerous and contagious disease. It was also found that the ordinary
remadies would have prolenged their livea and in all probability would have
restlted in their complete resovery, and the prisoner was convieted and
genfenced to three months' imprisonment. On a ease reserved it was held
that medical attendance and remedies are necessaries within the meaning of
Code secs. 209 and 210 and also at common law, and that anyone legally
liable to provide such is criminally responsible’for negleet to do so. E. v.
Brooks {1002}, 22 C.L.T. 1056 {B.C.), per Walkem, Irving and Martin, JJ.
Conseientious belief that it is against the teachings of the Bible and there-
fore wrong to have recourse fto medieal attendance and remedies is no
excnse. Ibid. :

Although it is shewn that proper medieal aid might have saved or pro-
longed the child’s life aud that it would have increased the chanees of
recovery but that it might have been of no avail, s convietion for man-
slaughter is not sustasinable where there iz no positive evidenee that the
death was caunsed or accelerated by the negleet to provide medieal aid. R,
+. Morby, 8 Q.B.D. 571, : )

If a person having the care and eustody of another who is helpless,
neglests to supply him with the necessaries of life, and thereby causes or
accalerates his death, he was guilty of a eriminal offenee even befors the
statute. R. v. Nagmith (1877}, 42 U,C.Q.B. 242, But if a person over the
age of sixteen (see see. 211) and having the exercise of free will, chooses
to stay in & serviee where bad food and lodging are provided snd desth is
thereby canged, the master is not eriminally liable. R.v.Charlotte Smith,
10 Cox 94. :

If the neglect was premeditated and there Las been a deliberate omiseion
to supply food to the helpless person in the eustody or charge of the accused
and death resuvits from the omissien, it is murder. R. v, Condé, 10 Cox
C.C, 547: B. v. Bubb, ¢ Cox C.C. 467; B. v. Self, 1 Leach 137; but if by
grosa neglect and without deliberate intent, the offence is oniy manslaughter.
R. v. Instan, [1893] 1 Q.B. 450; R. v. Senior, [1809] 1 Q.B. 283.

If a grown-up person chooses to nndertake the charge of a human
ereature, helpless either from infancy, simplieity, lundey or other infirmify,
he is bound to execute that charge without wieked negligencé; and if a
person. who has ehosen to take charge of a helpless creature lets if die by
wicked negligence that person is guilty of manslanghter. R. v. Nieholls, 13
Cox C.C. 75. In such & case mere negligence will not establish the offence
of manslaughter; there must be wicked negligence, that is, negligence so
great as to satisfy & jury that the prisoner had s wicked mind in the sense
that he way reckiess and eareless whether the ecreature died or mot. Thid,
per Brett, J.

Tf the death of an apprentice labouring under disease is caused by want
of eare of and harsh treatment by the muster who has charge of him the
magter is guilty of murder.. R. v. Bguire, 3 Russ, Cr. 6th ed. 13.

The master is not bound to provide medicine and attendenee on his
gervant while suech servant vemasins under his roof as part of the family.
Winnall v, Adney, 3 B. & P, 247; unless in the case of an apprentice, B.
v. Stokes, 8 C. & P. 153, ,

A young unmarried women being aboul to be confined returned to the
house of her mother and stepfather. There she was taken in labour during
her stepfather’s absence, and the mother did not take ordinary care to
procure the assistance of & midwife though she could have got one had she
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wished to do 0. In consequence of such want of assistance the daughter
died in her confinement. There was no evidence that the mother had any
means of paying for the midwife’s services. It was held under these
eireumstances that there was no legal duty on the part of the mother to eall
in & midwife and consequently there was no such breseh of duty as to render
her liable to be ¢onvicted of manslaughter. R. v, S8hepherd, L. & C. 147,31
L.J.M.C. 102. .

The ehildren of any old, blind, lame, infirm, or other persen™hot able to
work, shall, if of suffigient ability, at their own charge, relieve and main-
tain sueh parent. 43 Eliz. eh. 2. The Civil Code of Quebee, artiele 1686,
enaets that: ** Children are bound to maintain their father, mother, and
other aecendants, who are in want.”

Necessaries Yor wife or child.]—Bee sec. 210.

Bervants or apprentices under sizieen years.|—8ee sec, 211,

Permanently tnjured.]—See note to gee. 210,

- Punishiment.]—For mmrder, see se¢, 231; manslanghter see. 236; other
cases of negleet under see. 209, three years’ imprisonment, sec. 215.

210. Duty of head of family to provide neces-
saries,—Every one who as parent, guardian or head of a
family is under a legal duty to provide necessaries for any
child under the age of sixteen years is criminally responsible
for omitting, without lawful excuse, to do so while such child
remains a member of his or her household, whether such child
is helpless or not, if the death of such child is caused, or if his
life is endangered or his health is or is likely to be permanently
injured, by such omission.

2.. Every one who iz under a legal duty to provide neces-
garies for hig wife, is criminally responsible for omitting, with-
out lawful excuse =o to do, if the death of his wife ia caused, or
if her life is endangered, or her health is or is likely to be per-
manently injured by such omission.

{Amendment of 1300).

3. In this section the word ¢ guardian ” has the same mean-
ing as, under section 186 A, it has in sections 183 and 186.

Head of @ family, ]—A person who engages the servicer of a child under
pixteen years, placed out with him by his legal guardian under a contract
for the ehild’s servieces for a fized period, whereby the party with whom he
is placed engages to furnish the child with board, lodging, elothing, and -
necessaries, is not as to such child a *‘ gunardian or head of & family '’ so as
to beeoma criminslly responsible as sncl, under see. 210, for omitting to
provide ‘* necepsaries *' to such ehild while a member of hishousehold. The
relationship in sueh ease is that of master and servant, and ecomes within
the provisions of sec. 211, under which the master ie eriminally responsible
_ oulyin respeet of & failure to provide *‘ necessary food, clothing, orlodging.”’
R.v.Coventry, 3 Can. Cr, Crs. 541. Section 211 of the Code does not impose
g eriminal responsibility upon the master to providetheservant with medieal
attendance or medicine, and, semble, per Rouleau, J., medical aidisnot with-
in the term *‘ negessaries "’ undersee. 210. Ibid: bub see note to gee. 208,
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Proof of age.]—In order to prove the age of a boy, girl, ehild or young
person for the purpose of this and the next section the following shail be
sufficient primf fucid evidence:—(a)} Any entry or reeord by un incorporated
soeiety or itg officers having had the eontre] or care of the bow, girl, ehild
or young person at or about the time of the boy, girl, ehild or young person
being brought to Canada, if sueh entry or record has been made before the
alleged offence was committed. (?) In the absence of other evidence, or by
way of corroboration of other evidenes, the judge or, in capes mhoere an
offender is fried with a jury, the jury before whom an indietment for the
offence is tried, or the justice before whom a preliminary inquiry thersinto
is held, may infer the age from the appearaneefof the boy, girl, child or
young person, See, T104A. :

Without lawful ercuse.]-—It must be shewn that the parent or guurdian
was jn the aetusl possession of means to provide for the ehild. B. v.
Saunders, 7 C. & P. 277; R. v. Edwards, 8 C. & P. 611; R. v. Chandler,
Dears. 453 and see 1k, v, Bobinson (1887), 1 Can, Cr, Cas. 28, The mers
fact that-he mipght have obtained such means by application to a relief
officer iz not suffieient: R. v, Chandler, Derrs. 453; R. v. Rugg, 12 Cox
C.C, 16,

It must aizo be shewn that the child was unable to provide for himself.
E. v. Friend, E. &. R. 20. :

Permanently injured,.]—It is purely a question of fact whether the aets
proved are sueh that the health of the person is likely t¢ be permanently
injured by reason thereof; and the words ' permanently injured,”” us here
nsed, have no technies] meaning. E. v. Bowman (1888}, 3 Can. Cr. Cas.
410 (N.8.).

On a ease reserved upon a convietion for failing to supply necessariex to
3 wife whereby her heanlth is likely to be permanently injured, the eonvie-
+ tion should be affirmed, if there {8 some evidenee from which an inference
may be drawn that such injury was likely fo result from the non-supplying
of necessaries. R, v. Melntyre (1898), 3 Can. Cr. Cas, 413 (N.8.).

Where a child’s toes were so badly frozsn, through the neglect of the
person in whose charge the child was, that they had to be ampututed, it was
held in the Territories that the court should not without expert evidence
upon the effect of the loss of the toes infer that the child’s health had
thereby heen or was likely to he ‘' permanently injured,’’ or that hig life
had thereby been endangered. R.v, Coventry, 3 Can. Cr, Cas, 541 (N.W.T.).

Non-support of wife,]-—It is necessary to prove that the defendent iz the
husband of the prosecntrix, that the wife was in need of food, clothing or
lodging, and thatthe husband omitted to provide the rame, R, v, Nasmith
(1877), 42 U.C.Q.B. 242. Under the former law it was neeceszary to shew
that the secused wilfully and without lawful excuse refused or negleeted to
provide {32-33 Viet., eh. 20, sea, 25), and nnder it an ahility to perform
was necessary fo constitute n negleet, R, v. Ryland, L.R. 1 C.C.R. 99.
And it seems to be still necessary for the prosecution to give evidenee of
hig ability in order to shew that the omission was without lawfnl excuse,

Evidence is admissible, as tending to shew a lawful exeuse, of an agree-
ment between hushand and wife at time of marringe that she should bhe
supported as before the marriage and not by him until he eonjd earn
suficient means for the maintenance of boih. Such evidence s admissible
althongh the eontraet wlone may not furnish an answer to the charge. R,
v. Robinson (1897), 1 Can, Cr. Cas. 28 (Ont,),

The prisoner may have become possessed of smple means ainee his
marriage, and the offence being a public one eannot be met by a mere
agreement between the husband and wife, Ibid, per Street, J.

A presant inability to support his wife may be proved hy the aceused by
way of defence, Ibid.
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The defendant may be convieted notwithstanding that his wife has in
consequence of the neglect to supply her with necessaries left him, teking
with her & small sum of money belonging to him. I.v. Pennock (189§),
18 C.L.T, 79,

Where the complainant in a eharge of non-support of wife had heen
previously married, but had always lived apart from her first husband, and
gswore to having heard two years before the second marriage that her
husband was dying in a foreigu country, and that about & veer after her
second marriage she again heard that her husband was dead, such was held
to be evidence to go to the jury fo prove that her first husband had died
befors her marringe to the defemdant. R. v. Holmes {1898}, 2%Can. Cr.
{as, 151,

In K. v. Bissell (1883), 1 O.R. 514, previcus to the Canada Evidence Aet,
1883, it was held that the evidenee of a wife iz inadmissible in the prosa-
ention of her husband for refusal to support her under 32-33 Viet., ch, 20,
gae. 25, Under see. 4 of the Canada Evidence Act the wife of the person
eharged with any offence under the Code is a eompetent witness, with the
exception that she is incompetent ae to the disclosure of any communication
mude to her by her husband during their marriage.

211. Duty of masters to provide necessaries.—
Every one, who as master or mistress, has eontracted to provide
necessary food, clothing or lodging for any servant or appren-
tice under the age of sixtecn years, is under a legal duty to
provide the same, and is eriminally responsible for omitting
without lawful excuse to perforin such duty, if the death of
such servant or apprentice is caused, or if his life is endangered,
or his health has been or is likely to be permanently injured, by
such_omission,

Master and servant,]—This and the preceding seetlon originated in 32-33
Viet. (Can.), eh. 20, sec. 25, adapted from the Imperial Statute 24 & 25
Viet., eh. 100, s. 26. Under 32-33 Viet., the gist of the offence was the
wilfully and without lawfnl excuse refusing or neglecting to provide. R.v.
Nasmith {1877}, 42 U.C.Q.B. 242. The words of the Code constitute the
roere omidsion an offence, if without lawful exeuse,

This section does not impose & eriminal responsibility upon the master
to provide the servant with medieal attendance or mediecine, and, semble,
per ouleau. J., medieal aid is not within the term *‘'mnecessaries’’ under
e Code 210. R. v. Coventry {1888}, 3 Can. Cr. Cases 541.

The court shonld not, without expert evidenee upon the effect of tle
loss of & ¢hild’s toes regulting from exposure to cold, and their consequent
amputation, infer that the c¢hild’s health had -thereby besn or was likely to
be *f perianently injured,’’ or thaf his life has thereby been endangered.
Ibid.

Au indietment did not lie against a master al common law for not pro-
viding sufficient food and sustenance for a servant, whereby the servant
beeame giek and emaciated, unless it allegad that the servant was of tender
yeara and under the dominion and eontrol of the master. R. v. Frisnd, Russa.
& Ry, 20; R. v. Ridley, 2 Camp,. 650. The reason of the restriction is, that
if the servant be not of tender vears, he may if not provided with proper
nourishment remohstrate, and, if necessary, leave the serviee. R. v,
Nasmith {1877}, 42 U.C.Q.B. 242, 245, The present section does nol appear
tn have changed fhe law in that respect except in fixing the age limit at
griteon,
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Without lawful excuse.]—On g charge againet a master for neglecting to
supply food to his appremtice it must be shewn that the master was in the
aetual possession of means to provide for him, R. v. Saunders, 7 C. & P.
277; R. v. Edwards, 8 C. & P, 611; R. v. Chandler, Dears. 453, 6 Cox, 0.(.
519. The mere fact that he might have obtained sueh means by applieation .
10 o relief offieer is not suffieient. K. v. Chandler, Denrs, 433; K. v, Rugg,
12 Cox C.C, 186. . :

Proof of age. | —Bee note to last preceding section,

r

212. Duty of persons doing dangerous acts.—Every
one who undertakes {except in case of necessity) to administer
surgical or medical treatment, or to do any other lawful act the
doing of which s or may be dangerous to lile, is under a legal
duty to have and to use reasonable knowledge, skill and care
in doing any such act, and is eriminally responsible for omitting,
without lawfiul excuse, to discharge that duty if death is caused
by such ormission.

Surgical or medical treatment.]—A medical man must, at his peril, use
proper skill and eaution in sdministering a poisonous drug. R. v. Mae-
leod, 12 Cox C.C. 534.

1f a party having & competent degree of skill and knowledge, whether a
licensed physielan or not, makes aun asceidental mistake in his trestment of &
patient and the patient’s death results from the mistake, sueh party is not
thereby guilty of manslsughter; but if, where proper medical assistance egn
be had, a person totally ignorant of the seience of medicine takes on him-
self to administer a violent and dangerous remedy to one labouring under
disease, and death ensues in congsequence of that dangerous remedy having
been se administered, then he is guilty of manslaughter. R. v. Webh, 2
Lewin 196, 1 M. & Rob, 405, )

It may be loft to the jury to say first, whether death was oceasioned or
accelerated by the medicines administered, and if thoy find that it was, thenthe
jury may be inatrueted that the prisoner is guilty of manslaughter if they
think that in so administering the medicive he acted with a erimipal inten-
tion or from very gross negligenee. Ibid; R. v, Chambetlain, 10 Cox
C.C. 488,

Evidence cannot be gone into, on either side, of former eages treated by
the priscner, but the opinion of experts mey be given as to the treatment
which the evidence shows was administered in the ease in question, R. v.
Whitehead, 3 C. & X, 202; Archbeld Cr. Plead. (1800}, 755.

On an indistment againat & medical man for manslaughter by administer-
ing poison by mistake for some other drug, it is notsufficiont for the DIOSEe -
tion to shew mersly that the prisoner, who dispensed his own drugs, supplied
a mixture which contained a large quantity of poizon; the prosecution must,
also shew that thia happened through the gross negligence of the prizoner.
R. v. Bpeneer, 10 Cox C.C. 525. .

A woman practiging ** Christian seience’’ and not calied in as & medieal
attendant was held not guilty of manslaughter where the only treatment by
her was to sit silently by the patient, & child ill ot diphtheria, althongh the
child’s health might have heen saved or prolonged had proper medieal aid
been ealled in. R. v,Beer, 32 C.L.J. 416, But the aidivgand ahetting the
pergon charged with the duty of providing necessaries is punishable in like
manner 88 the prineipel offence, Sees. 61, 208, 210. R, v. Brooks {1802),
22 Can. L.T. 105 (B.C.}.
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213. Duty of persons in charge of dangerous
things.—Every one who has in his charge or under his control
anything whatever, whether animate or inanimate. or who
erects, makes or maintains anything whatever which, in the
absence of precaution or care, may endanger human 7life, is
under a legal duty to take reasonable precautions against, and
use reasonable care to avoid, such danger, and is criminally
responsible for the consequences of omitting, without lawful
excuse, to perform such duty.

Criminal ligbifity of corporation.]--A eorporation is not subjeet to indiet-
ment upon a charge of any orime the essence of which is either parsonal
criminal intent or suech & degree of negligence as amounty to a wilful
ineurring of the risk of cavsing injury to others. K. v.Great West Laundry
Co. {1800}, 3 Can. Cr. Cas. 524 (Man.}.

Hees. 213 and 220, as to wanb of care in the maintenance of dangerous
things, do not extend the eriminal responsibility of corperations beyond
what it was at common law, Ibid,

Although a eorporation ecannot be griliy of manslaughter, it may be
indicted, under Cr. Code ses, 232, for having caused grievous bodily injury
by owitting to maintein in a safe condivion a bridge or structure which it
was its duty to so maintain, and this notwithstanding that death ensued at
onee to the persom sustaining the grievous bodily injury. E. v. Union
Colliery Co. (1806), 3 Can, Cr, Qgs. 523 (B.C.) affirmed, 4 Can, Cr. Cas.
400, a1 Can. 8.C.R. 8L,

Under see. 213 & corporation may be indieted for omitting, without law-
ful exeunse, to perform the duty of avoiding danger to human life from
auything in its echarge or under its eontrol. The fact that the eonsequence
of the omission to perform such duty might have justified an indietment
for menslaughtier in the ease of an individual is not a ground for quashing
the indietment. Union Colliery Co, v, R. (1900), 4 Can. Cr.Cas. 400 {3.C.
Caun.].

As the Criminal Code provides no punishment for the offence as against
a sorporation, the ecommon law punishment of & fine may be imposed on 8
eorporation indieted nnder it. Ibid,

Where deceased was run over by 8 railroad ear and died from his injuries
a few hours afterwards, the statement of the deceased, made immediately
after he was run over In snswer to a guestion as to how if happened, was
held admissible. Armstrong v. Canadsz Atlantie (1901}, 2 O.L.R. 219;
Thompson v. Trevanion (1683), Skin. 402; Aveson v. Kinnaird (1803), 6
East 188, at p. 193; Rex v. Foster (1834}, 6 C. & P. 325.

Evidence,]—Ree note to see, 191,

214. Duty to avoid omissions dangerous to life.—
Fvery one who undertakes to do any act, the omission to do
which is or may be dangerous to life, is under a legal duty to
do that act, and is criminally responsible for the consequences
of omitting, without lawful excuse, to perform that duty.

Negligent omission by medical practitioner.]—A person acting as  medieal
man is not eriminally responsible for the death of a patient occasioned by
his trestment, unless his conduct is characterized either by gross ignorance

of his art, or by gross inattention to his patient’s safety, R, v. St. John
Long, 4 C. & P. 398; Hunter v. Ogden, 31 Q.B. 132.
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Dangerous medieal treatment.]—See see, 212,

Bodity injury.]—By see, 252 every one is guilty of an indietable offence
and liable fo two years’ imprisonment who, by any unlawful aet, or by doing
negligently or omitting te do any set which it is his duty to do, causes
grisvous bodily injury t¢ any other person. : .

(A mendment of 1893).

215. Neglecting duty to provide necessaries,—
Every one is guilty of an indictable offence and liable to three
years imprisonment who, being bound to perform any duty
specified in sections two hundred and nine, two hundred and
ten and two hundred and eleven without lawful excuse
neglects or refuses to do so, unless the offence amounts to
culpable homicide.

Form of indictment. [—An indietment under the former law 32-33 Viet,,
ch. 20, see. 25, was held sufficlent where it wasin the following form:—**for
that he (the defendant} on the (date) at the city of Montresl, then being
the husband of one B.D., his wife, and then being legally liable to provide
for the zaid B.D. as his wife ag aforesaid necessary food and elothing and
lodging, unlawfully, wilfully and without lawful exeuse did meglect and
refuse to provide the same against the form, ete.’”” R. v, Smith (1879),
Ramsay’s Cuses (Que,) 190. Thé indietment jn that ease was held to be
sufficient as being in the words of the statute, without an allegation of
eapacity of providing and without alleging thatthe neglect or refusal was of
8 nature to endgnger her life or to permanentlyinjure her health, Ibid.

See also notes to sees. 209, 211, ante.

216.—Abandoning children under two years of
age.—Every one is guilty of an indictable offence and liable
to three years’ imprisonment who unlawfully abandons or
exposes any child under the age of two years, whereby its life
is endangered, or its health is permanently injured.

2. The words “abandon” and “expose” include a wilful
omission to tuke charge of the child on the part of a person
legally bound to do so, and any mode of dealing with it
calculated to leave it exposed to risk without protection.
R.8.C. ¢h. 162, see. 20.

Kridence ]—A woman who was living apari from her husbhand, and who
bed the actual eustody of their child under two vears of age brought the
ehild to the door of the father’s house telling him she had done sc. He
knowingly allowed it to remain lying outside his door for Tour hours in the
night time and it was then removed by s constable. It was held that,
although the father had nof the acfual custody and possession of the child,
yvet an he was bound by law to provide for it, his allowing it to remain where
he did war an abandonment and exposure of the child by him whereby its
life was endangered. R. v. White (1871), L.R, 1 C.C.R. 311, 40 L.J.
M.C. 134,

And where the mother of a bastard child five weeks old put the child in
a hamper and ehipped the hamper as & goods pareel by railway a distanee of
four miles fo the child’s putative father who had told her, prior to the
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ehild’s birth, that if she sent it to him he would keep it, and the hamper
was addressed for immediate delivery and was in fact delivered within an
hour and & quarter fram the time the mother left it, and the ¢hild died three
waeks afterwards from causes not attributable to such condunet of the mother,
yot it was held that she was properly convieted of abandoning and exposing:
the ehild whereby its life was endangered, RE. v. Falkingham (1876}, L.R.
1 C.C.R. 222, 30 L.J.M.C. 47,

Proof of age.]—Bee note to see. 210.

217. Causing bodily harm to apprentices or
servants.—Every one is guilty of an indictable offence and
liable to three years imprisonment whe, being legally liable as
master or mistress to provide for any apprentice or servant,
unlawfully does, or causes to be done, any bodily harm to any
such apprentice or servant so that the life of such apprentice
or servant is endangered or the health of such apprentice or
servant has been, or is likely to be, permanently injured.
R.8.C. ch. 62, sec. 10.

A verdict for eommon assault is maintainable upon an indietment under
this section, R. v. Bissonnette (1870}, Ramsay’s Cases (Que.) 180.
Neglect to supply necessary food, etc.]—See see. 211,
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PART XVIIL

HOMICIDE.
SECT.

218. Homicide defined.

219. When a child becomes a human being.

220. Culpable homicide.

221. Procuring death by false evidence.

222, Death must be within a year and o day.

233, Killing by influence on the mind.

224. Acceleration of death.

225, Causing death which might have been prevented.
286. Causing injury the treatment of which causes death.

?18. Homicide Defined.—Homicide is the killing of a
human being by another, directly or indirectly, by any means

whatsoever. .

Homicide, excusable or justifiable.]—Homieide, when not amounting to
murder or manslaughter, iz divided by Russell inte two slasses:—(1)
Excusable; (2) Justifiable. 3 Russell Cr., 6th ed., 205.

See. 220, infra, divides the subjeet of homieide into:—{1) culpable
homieide, which is sub-divided into two elasses: (a) murder, (b) man-
slaughter; {2) homicide not c¢ulpable. The same seetion defines what is
‘*eulpable ** homieids, and daclares that homicide which is not eulpable is
not an offencs. Exeusable homicide is said fo be of two sorts: Either per
infortunium, by misadventure; or se et sua defendendo, upon a prineiple
of self-defence.

The term excusable homieide imports some fault in the party by whom
it has been committed; but of & nature so trivial that the law exenses such
hemicide from the gullt of felony, though in strictness it deems it to be
deserving of pome degree of punishment. It appesrs to be the better
opinion that the punistiment inflicted for this offence was never greater than
8 forfeiture of the goods and ehattels of the delinquent or & portion of
them. 3 Russell Cr., Gth ed., 205, 4 Bl. Com. 188, Then the practice aroses
of granting a pardon and writ of restitution as a matter of right in euch
cases upon payment of the expenses of suing them ouf; and to prevent this
expense it beeame usual for judges to permit or direet a general verdiet of
aequittal where the death had notoriously happened by mizadventure or in
self defence, 4 Bl. Com. 188, 1 East P.C., ¢h, 5, see, 8, Fost. 288,

. By gee. 6 of the Offences against the Person Aet, B.8.C. (1886}, ch, 162
{repealed by the Code), it was provided that *'no punishment or forfeiture
shell be ineurred by any person who kiils gnother by misfortune or in his
own defence, or in any other manner without felony.’” This was taken
from 32-33 Viet. {Can.), eh. 20, sec. 7, & re-enactment of see. 7 of the
Imperisl statute, 24-25 Viet., sh. 100. It was probabiy thought unneces-
sary to repeat that enactmenti in the Code, as sub-sec. (3) of mee. 220 de-
elares that *‘ homiside which is not culpable is not an offence.’’
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Homicide by misadventure.]—Homieide by misadventure is where one
doing a lawful aet, without any intention of bodily harm, and using proper
precaution to-prevent danger, unfortunately happens to kill another person.
1 East P.C. 5, p. 221, and see. 36, pp. 260, 261, Fost. 258, 1 Hawk, P.C,,
ch, 29, see. 1. The act must be lawiel; for if it be unlawful, the homieide
will amount to murder or manslaughter, and it must not he dome with
intention of great bodily harm, for then the legality of the aet, conaidersd
abstractedly, wonld be pe more than a mere cloak or pretence, and con-
sequently would avail nothing. The set must slse be done in a proper
manuer gnd with due esution to prevent danger. 1 East P.C., ch. 5, sec.
36, p. 261, 3 Russsll 206,

Thus, if peoples following their common pccupations, use due caution to
prevent danger, and nevertheless happsn, untertunately to kill any one,
such killing will he homieide by misadventure. 1 Hale 472, 475, 1 Hawk.
P.C. ¢h. 629, sees. ? and 4. Thus, where a person, driving a eart or other
carriage, happene to drive over another and kill him, if the saceident
happened in sueh a manner that no want of due eare ceunld be imputed to
the driver, it will be uceidental death, and the driver will be excused. Fost
263, 1 Hale 476. In a case where a person was riding a horse, and the
horse, being whipped by some other person, sprang out of the road, and ran
over a child and killed it, this was heid to be misadventure oculy inthe rider,
though manslazghter in the person who whipped the horse. 1 Hawk. P.C.,
ch. 20, see, 3. .

Where parents, masters, and other perscne having authority in fore
domestico, give eorrection to those under their eare, and sueh eorrection
exeeeds the bounds of due modaration, so that death ensnes, the offence will
be eithor murder or manslaughter, according to the cireumstances; but if
the correetion be reasonable and moderste, and by the struggling of the
party eorreeted, or by some other misfortune, death ensue, the killing will
be ouly misadventure. 1 Ilals 454, 473, 474, 4 Blae. Com. 182,

Homicide in self-defence.]—If the slayer has not begun to fight, or,
having begun, endeavors to decline any further atruggle and afterwards
being elosely pressed by bis antagonist, kilis him to avoid his own destrue-
tion, this is homieide excusable by self-defence. 4 Bl. Com, 184.

I[ one comes to beat another or to take his poods a8 a frespasser, though
the owner may jusetify & battery for the purpose ot making him desist, yet if
he kill him it will be manslaughter. 1 Hale P.C. 485, 1 East P.C, 272, 277;
E. v.Bonrne (1831}, § ¢, & P. 120.

It is notessentinl that an actual felony should be about to be committed
in order to justify the killing; if the cirecumstances are such ag that after all
reagonable caution the party suspects that the felony is about to be
immediately eommitted, he will be justified in making the resistance. R.
v. Levet, Cro, Cas. 53%, Foster 209; See also secs. 45, 46 and 47.

219. When a child becomes a human being.—A child
becomes a human being within the meaning of this Act when
it has completely proceeded, in a living state, from the body of

_its mother, whether it has breathed or not, whether it has an
independent cireulation or not, and whether the navel string is
severed or not. The killing of such a child is homicide when

" it dies in consequence of injuries received before, during or

after birth.

Killing wnborn child.]—A living ehild in its mother’s womb or & child in
the aet of birth, even though such child may have breathed, is not a
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‘“humnsn being,’’ -and the kiiling of sueh child before it is born is not
homieide. R. v. Enoeh, 5 C. & P, 53%; R, v. Wright, 9 C. & P. 754; K. v.
Bellis, 7 C. & P, 850; Burb. Cr. Dig. 209. . .

But by see. 271 every one Is guilty of an indietable offence and lishle to
imprigzonment for life who causes the death of any child whieh has not
become & human being, in such 2 manner that he wonld have been guilty of
miurder if such child bad been born. And by sub-see. (2) of the same
section no one is guilty of any offence who by means which he in good
faith considers necessary for the preservation of the life of the mother of
the child causes the death of any such ekild before or during its birth.

220. Culpable homicide,—Homicide may be either
culpable or not enlpable. Homicide is culpable when it con-
gists in the killing of any person, either by an unlawful act or
by an omission, without lawful excuse, to perform or observe
any legal duty, or by both combined, or by causing a person, by
threats or fear of violence, or by deception, to do an act which
causes that person’s death, or by wilfully frightening a child or
sick person.

2. Culpable homicide iy either murder or manslavghter.

3. Homicide which is not culpable is not an offence.

Code secs. 213 and 220 do not extend the criminal responsibility of

corporations beyond what it was at common law. R. v. Great Woest
Laundry Co. (19038), 3 Can. Cr. Cag. 514 (Msn.).

%¥21. Procuring death by false evidence,—Procuring
by false evidence the conviction and death of any person by the
sentence of the law shall not be deemed to be homicide.

Perjury or subornaticu of perjury committed in order to procure the

convietion of a person for any erime punishable by death is a erime punish-
able with imprisonment for life. See, 146 (2},

222 Death must be within a year and a day—No
one is criminally responsible for the killing of another unless
the death take place within a year and a day of the cause of
death. The period of a year and a day shall be reckoned incln-
sive of the day on which the last unlawful act contributing to
the cause of death took place. Where the cause of death is an
omission to fulfil a Jegal duty the period -shall be reckoned
inclusive of the day on which such omission ceased. Where
death is in part caused by an unlawful act and in part by an
omisgion, the period shall be reckoned inelusive of the day on
which the last unlawful act took place or the omission ceased,
whichever happened last.

It the death takes place after the expiration of a year and a day from the

time the deceased was wounded, the law presumes that his death kad pro-
eoeded from some other eanse. 1 Hawk., ch. 23, sec, 80; 1 East P.C. 343.
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The prisoner wag convicted of manslaughter in killing his wife, who died
on November 10, 1881. The immediate esuse of her death was soute
inflammation of the liver, which the medieal testimony proved might be
oecazioned by a blow or a fall against & hard subsatance. About three weekr
before her death the prisoner had knocked his wife down with a bottle; she
fell against a door and remained on the floor insensible for some time; she
waB confined to her bed roon afterwards and never recovered. Evidence
was given of frequent actg of violence ecommitted by the priscner upon his
wife within a year of her death, by knocking her down and kicking her in
the side. On guestions reserved, whether the evidence was properly
received of memeuits and viclence committed by the priscner upon the
deceased prior to the date of death or pricr to the occasion on which he had
knoeked her down with the boftle, and whether there was any evidenee to
leave to the jury to sustain the charge, it was held by the Bupreme Couri of
Canada, afirming the judgment of the Bupreme Court of New Brunswick,
that the evidenee was properly received and that thére was evidence to
submit to the jury that the direase which caused her desth waz produced by
the injuries inflicted by the prisoner. 'Theal v. The Queen, 7 Can, B,C.R,
397.

223. Killing by influence on the mind.—No one is
criminally responsible for the killing of another by any influence
on the mind alone, nor for the killing of another by any disorder
or disease arising from such influenee, save in either case by
wilfully frightening a child or sick person,

To wilfully frighten a child or sick person as a result of whieh such
ehild or sick person dies is culpable homicide. Bee. 220.

224. Acceleration of death.—Every one who, by an
act or omission, causes the death of another kills that person,
although the effect of the bodily injury caused to sueh other
person be merely to accelerate his death while labouring under
some disorder or disease arising from some other cause.

A. a practising physiclan who kept a howpital for the sick, on three sue-
cessive days foreed the person of B.a patient then under hisz control in such
hospital, she being in a ¢ondition of health that rendered sexual intercourse
dangaerous e¥en with her consent. B. died on the sixth day after the last
oeeagsion on whigh she had been ravished and her death was hastened it not
canged thereby. It was held thaf there was suffisient avidenee to jostily A.7d
surrender under the Ashburton treaty for extradition on a charge of murder.
Re Weir, 14 Ont. R. 389,

A. infliets bodily injury on B. who at the time is so ill that she could not
possibly have lived more than six weeks if she had not been struck. In
econsaquence B. dies earlier than she otherwise wonld., A, is guilty of sul-
peble homieide. R. v. Fleteher, 1 Russ. Cr, 703.

225. Causing death which might have been pre-
vented.—Every one who, by any aet or omission, causes the
death of another kills that person, although death from that
cause might have heen prevented by resorting to proper means.

' 12--CR1M. CODE.
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226¢. Causing injury the treatment of which causes
death,—Every one who causes a bodily injury, which is of
itself of a dangerous nature to any person, from which death
results kills that person, although the immediate cause of death
be treatment proper or improper applied in good faith.

Bodily injury resulting in deaih.]— In R. v, Helland, 2 Moo, and Rob. 351,
A, had assaulted B. and injured B.’s finger. B. was advised by a purgeon
o allow it to be amputated but refused to do so, and lockjaw resulted ecansing
B.'s death. It was held that these fasts constituted eculpable homicide.
But queere whether this would be so under this section, as it could hardly
be said that an injury to the finger was ‘‘ of itself of a dangerous nature,’’
i.e., dangerous to life. Cf. R. v. Coventry (1898}, 3 Can. Cr. Cas. 541,

Where in & duel & wound is given whish in the judgment of eompetent
medieal advisers is dangerous, and the treatment which they bona fide
adopt is the immediate cause of death, the party who inflicted the wound is
guilty of culpable homicide. R. v. Pym, 1 Cox C.C. 338. :
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PART XVIII.

MURDER, MANSLAUGHTER, ETC.

SECT.

227. Definition of murder.

228. Further definition of murder.

229. Provocation.

230. Monslawghter.

231. Punishment of murder.

832. Attempts to commit murder.

233, Threats to murder.

234. Conspiracy to murder.

236. Accessory after the fact to murder.

£36. Punishment of manslaughter.

237. Aiding and abetting suicide.

238. Attempt to commit suicide.

239. Neglecting to obtain assistance in childbirth.
240. Concealimg dead body of child.

227. What is murder.—Culpable homicide is murder in
each of the following cases:

{.) If the offender means to cause the death of the
person killed ; -

(b.) If the offender means to cause to the person killed
any bodily injury which is known to the offender to be
likely to cause death, and is reckless whether death ensues
or not ; _

. {e) If the offender means to cause death or, being so

. reckless as aforesaid, means to cause such bodily injury as

aforesaid to one person, and by accident or mistake kills

.another person, though he does not mean to hurt the person
killed ; '

(d.) If the offender, for any unlawful object, does an

- act which he knows or ought to have known to be likely to
cause death, and thereby kills any person, though he may

. have desired that his object should be effected without hurt-
-ing any one. ' ‘ :
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Murder at common law.]—The common law definition of murder is—the
killing ‘any person under the King’s pesce, with maliee prepense or
aforethought, either express or implied by law. 3 Inst. 47, 51; 1 Hawk.
P.C. e. 31, a. 3; Fost. 256.

Malice may ba either (1) express, or (2) implied by luw. Express malice
ig when one person kills another with a sedate deliberate mind and formed
design; such formed design being evidenced by external cirenmstances dis-
covering the inward intention, as lying in wait, antecedent menaces, former
grudges, and concerted schemes to do the party some bodily harm. 1 Hale
451.

Malice ia implied by law from any deliberate cruel act committed by one
. person mgainst another, however sudden, 1 East P.C. 215; 3 Russell Crim,
{1896) 2. And it is a general rule that all homieide is presumed to be
malieious until the contrary appears from circumstances of alleviation,
excuse or justifieation. R. v. Greenacre (1837), 8 C. & P. 35.

And where one is killed in consequence of such wilful act as shews the
person by whom it is committed to be an enemy of all mankind, the law
will infer a genersl malice from such depraved inelination to mischief.
1 Hale 474. If a person driving a eart or other carriage bappen to kill and
it appear that he saw or had timely notice of the mischief likely to ensue
snd yet drove om, it will be murder. 1 Hala 475; Tost. 263,

Where seversl persons resolve generally to resist all opposers in the
commission of any breach of the peace, and to execute it in such & manner
as naturally tends to raise tumults and affraye, they must, when fhey engage
in sueh bold disturbances of the public peace, at their peril abide the event
of their actions; and therefore if in doing ny of these acts they happen to
kill & man they sre all guilty of murder. 1 Hawk. P.C. e, 31, 8. 51. But, in
order to make the killing by any, murder in all those who are eonfederated
together for an unlawful purpose merely on aceount of the unlawful aet
dome or in contemplation, it must happen during the actusl strife or
‘endeavout ot at least within such a reasonable time afterwards as may leave
it probable that no fresh provoeation intervened. 3 Russ. Ur., 6th ed. 125,
The fact must appear to have been commijted strietly in prosecution of the
purpase for which the party wag assembled, and therefore if divers persons
be engaged in an unlawful act, and one of them with mali¢ce prepense against
one of his ¢ompanions, finding an opportunity, kill him, the rest are not
eoneerned in the guilt of that act, beecanse it had no eonneetion with the
erime in contemplation, 1 Hawk. P.C. e. 81, 8. 52; Jaekson’s Case, 9 St.
Tr. {Harg.) 715.

Provocation reducing offence to manslaughter }J—See sec. 228 and rote to
BAIMS,

Corpus delicti.]—Corpus delieti in murder, is defined, as having two eom-
ponents, death as the result and the eriminal agency of another asthe means,
and it is only where there is direet proof of one that the other can be
established by cirenmstantial evidence, Thia ruling is an affirmance of the
holding of Lord Hale (2 P.C. 200} that a eonviction of murder or man-
slaughter cannct be had unless the fact be proved fo be done or at least the
body found dead. Where one is proven by direct evidence the other may
he by eircumstanees, and in determining & guegtion of faet vpon & criminal
trial from eircumstantisl evidence, the facts proved ruzt not only be eon-
sigtent with and point to the gnilt of the prisoner, but must be ineonsistent
with his innocense.

Finding the body.]—It hag been eonsidered a rule that no person should
he oonvicted of murder unless the body of the deceased has been found, and
a very great judge says, '‘ I would never conviet any person of murder or
mansianghter unless the fact were proved to be done, or at least the body
be fonnd derd.”’ 2 Hale 200. Lord Hale only laid this down &s a caution,
not as & rule in every cage. Per Maule, J., in R. v, Burton {1854}, Dears.
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C.C., 983, But this rule, it seems, must be taken with some gqualifications;
and eireumstances may be sufficiently strong to shew the fact of the murder,
though the body has never been found. 3 Russell Cr., Gth ed., 158, Thus,
where the prisoner, & mariner, was indicted for the murder of his eapiaia
at sea, and a witness sfated that the prisoner had proposed to kill the
eaptain, and that the witness being afterwards alarmed in the might by a
vialent noise, went upon deck, and there observed the prisoner take the
eaptain up and throw him overbosrd inte the sea, and that he was not seen
or heard of afterwards, and that near the place on the deek where the
eaptain was seen b billet of wood was found, and that the deck and part of
the prisoner's dress were siained with blood, the eourt, thongh they
admitted the geuneral rule of law, left it to the jury to say, upon the
evidenece, whether the deceased was not killed before his body was east into.
the ves; and the jury being of that opinion, the prisoner was eonvicted, and
the conviction being unanimously approved of by the judges, was afterwards
exocnted. R. v. Hindmarsh {1792), 2 Leach 569.

And where the mate of a ship was seen to seize the eaptain from behind
and throw him into the ses, and the captain fell, striking a boat, and leav-
ing marks of blood upon it, but was never seen again, Archibald, J.,
aliowed the case to go to the jury, sud the prisoner wae eonvieted of man-
slaughter. R. v. Armstrong (1875}, 18 Cox C.C. 184.

Eut where npon an indictment against the prisoner for the murder of her
bastard child, it appears that she was seen with the ehild in her arms on
the road from the place where she had been af service to the place where
her father lived about six in the evening, and between eight and nine she
arrived at her father’s without the child, and the bedy of a child was found
in & tide-river, near which she must have passed in her road to her father’s,
but the body eould not he identifisd as that of the child of the prisoner, and
the avidenee rather tended to shew that it was not the body of sueh child,
it was held that she was entitled to be acguitted. The evidence rendered it
probable that the ohild found was not the child of the prisoner, and with
respeet to the child, whieh was really her child, the prisomer could not by
law be ealled npon either to aceonnt for it, or to say where it was, unless
there were evidence to shew that her ehild was actually dead. R. v.
Hopkins {1838}, 8C. & P, 491, Lord Abinger, C.B.; R. v.Cheverton (1862),
2 F. & F. 833, Erle, C.J. )

Post-mortem evamination.]—The medieal practitioner should examine all
the fmportant organs for marks of naturaldiseaee and note down any unususl
pathological appearances or abuormal deviations although they may at the
time appear to have no bearing on the canse of death,

Mr. Clark Bell, in his 12th Amer, edition of Taylor's Mediecal Jurispru-
dence, 1847, page 23, says: *‘ In medico-legal cases invelving guestions of
iite and death, the examination of the body eannot be too thorough and
exhanstive; the omission of any one organ is & radieal and scmetimes &
fatul dafect. This was well {llustrated in 1872 by two leading cases in the
Tfnited Stgtes—that of Mrs. E. G. Wharton, charged with peisoning Genersal
Ketchum, and that of Dr. Paul Schoeppe, charged with poisoning Miss
Steinnecke. In meither case was thepost mortem gufficiently complete,’’

The body is ingpected not merely to shew that a person has died as a.
result of the criminal aet, but to prove that he hasno! died from any natural
eause. Medical practitioners commonly give their attention exclusively to
the first point, while lawyers, defending accused parties, very properly
direct a most semrching examination to the last menticned point, i.e,, the
heslthy or unhealthy state of thoee organs which are essential te life. If
the eause of desth is obseure after the penersl examination of the body,
thore is good reason for inspeeting the condition of the spinal marrew. In
eertain obscure eases if may become necessary to institute a mieroseopie
examination, espeeially of the brain and heart. Taylor's Medieal Juris-
prudence, 1897, 12th Am. Ed. 23,
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In a trial for murder by commitsing an abortion resulting in the woman’s
death, it appeared that the post mortem exsmination was insufficient, and
that, so far ms the medical evidence was concerned, it was possible that
death might have been oceasioned by some undiscovered dizease which &
post mortem exgmination of other organs than those examined might have
disclosed, and none of the medieal men would swenr positively to the cause
of death; but there was other evidence tending to shew that death was
ecaused by a oriminal operstion, and connecting the prisoners therewith. It
was held, that such last mentioned evidence was properly submitted to the
jury. R. v. Garrow {1898}, 1 Can, Cr, Cas. 248 (B.C.). '

FProving couse of death.]—A (uestion ms sometimes been raised whether
a prisoner can be convicted of murder where it is impossible for any evi-
dence to be given of the cause of death, in consequence of the siate in
which the body was found, but it would seem that it is a guestion for the
jury, takiog all the eireumstances into consideration, whether the death was
cansed by violence or not, and whether that violence was the act of the
prisener. Per Kennedy, J. R. v. Macrae, Northampton Winter Assizes,
1892, cited 3 Russ. Cr., 6th ed., 160.

- On & trial for morder, in order to prove the state of the health of the
deceased prior to the day of hiz death, a witness was asked in what state
of health the deceased seemed to he when he last saw him, and he began to
state a econversation which had then taken place between the deceased and
himgelf on thig subjeet; and Aldersen, B., held that what the deceased said,
to the witness was reascnsble evidenee to prove his siete of health at the -
time. R.v. Johnson (1847), 2 C. & K. 354.

Dying declaration s evidence.]—The prineiple upon which dying declara-
tions are admitted as evidence is stated by Eyre, C.B., in the case of R. v.
Woodeock, 1 Leach, C.C., 502, as follows: ’

“‘The general prineiple on which this speeies of evidence is admitted is
that they are declarations made in extremity, when the party is at the point
of death, and when every hope of this world is gone, when every motive to
falsehood is silenced, and the mind is indueed by the most powerful con-
gideration to speak the truth; asituation sosolemn and 80 awfulis considered
by the law as cresting an obligation equal to that whieh is imposed by a
positive oath rdministered in a court of justice.”’

A dying declaration is only admiseible in eriminal eases, andthenonly in
cases of marder or manslaughter, and only where the death isthe subject of the
charge, and the eircumstances of the death the subjeet of the declaration,
E. v. Mead, 2 B, & C. 605. But the dying declaration of a person was
admifted in & case in which the prisoner was being tried, not for murdering
the declarant, but another person, by the administration of poison, but in
the perpetration of that act he had also inadvertently poisoned the declarant.
.In that easse the sonrt held that the same aet cansed the death of one as the
othér, and that, it being all one transaction, the evidenee was sdmissible,
R. v. Baker, 2 M. & Rab, 53.

‘Where the deceased person stated at the time of being wounded that he
conld not live mueh longer and that he ‘vas bound fo die, such was held pufli-
cient evidenee of a belief of impending death so as to make his dying
deolaration admissible testimony. Statev, Azshworth (1898}, 23 Sou. Rep. 270,

Thko fact of a person having réceived extreme unetion aceording to the-
ritea of the Roman Catholie Chureh is some evidence that she thought her-
salf to be in a dying state. Carver v. U.8., 1807, 17 8.C.E. (U.8.], 225;
Minton’e cagse, eited in B. v. Howell, 1 Denison Crown Cases 1; and &o also
in the rejeetion by & dying man belonging to the Roman Catholie faith, of
an offer to bring him a priest, some evidenee to rhew that he did not think’
himgelf in artieulo mortis. R. v. Howell, supra. :

Sueh deelardtions being necessarily ex parte, the prircner is entitled &o
the benefit of any advantage he may have lost by the want of an oppor-
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tunity for cross-examination, R. v. Ashfon, 2 Lewin Crown Cas. 147. So
it has recently been held by the Suprema Court of the United States that it
is error to refuse to permit the defendant to prove by witnesses that the
deceased made statements to them in apparent contradiction of her dying
deslaration, and tending to shew that defendant did met shoot her inten-
tionally. Whether these statements were sdmissible as dying declarations
or not ie immaterial, sinee they were admissible as tending te impeach the
deeclaration of the decessed, which had already been admitted. Carver v.
U.8., 1887, 17 Sup. Ct. Rep. 228, A dying declaration by uo means imports
abaolute verity. The history of eriminal trials ig replete with instances
where witnesses, even in the agonies of death, have, through malice, mis-
apprehengion, or weakness of mind, made deelarastions that were inconsis-
tent with the aetual faets; and it would be a great hardship to the defendant,
who ia deprived of the bemnefit of a eross-examinsation, to hold that he eonld
not explain them. Dying declarations are a marked exception to the
general rule that hearsay testimony is not admissible, and are received from
the necessities of the cage, and to prevent an entire failure of justice, as it
frequently happens that no other witnesses to the homicide are present.
They may, however, be inadmissible by reason of the extreme youth of the
declarant (R. v. Pike, 3 Car. & P. 598), or by reason of any otherfaciwhich
would make him incompetent as an ordinary witness. They uare only
reeeived when the ecourt is satisfied that the witness was fully aware of the
fact that his recovery was impossible, and in this particular the require-
ment of the law is very stringent. They may be contradicted in the same
manner as other testimony, and may be diseredited by proof that the cbar-
scter of the deceased was bad, or that he did not believe in & future state
of reward or punishment. Carver v. U.8., supra; State v. Ellictt, 45 Iowa,
486 Com. v, Cooper, § Allen, 4905; Goodall v. State, 1 Or. 333; Traey v.
People, 97 H1. 101; Hill v. State, 64 Migs. 431,

A dying declaratiou of the deceased that he was shot in the body and
was ‘‘ going fast,’” indicates a settled snd hopeless consciousness that he
was in a dying state and his declaration is admiesible in evidence. R. v.
Davidson (1868} 1 Can. Cr. Cas. 351 (X.8.).

In deciding the preliminary question as to whether the deceaged was
under & sense of impending death, so as to allow evidenee of his dying
declaration to be admitted, the trial judge must have regard to the whole
of the surrounding eircumstances including the nature and extent of the
gun charge and the immediate result of the wound. Ibid.

A dying declaration is not admissible if there existed in the mind of the
party making it & hope of recovery or a hope of eseape from almost
immediate death; but if there is a firm, settled expectation by deceased of
impending desth and no hope of recovery remaining in his mind, the
deslaration is admissible, although such belief was the result of panic and
not well founded. The faef, that a perzon making a dying declaration
subsequently eunfertains a hope of recovery, is irrelevant, except in so far
as it may be evidence of his state of mind at the time of the declaration,
R. v. Davidson (1898), 1 Can i0r. Cas, 351 (N.8.}: R. v. Hubbard,14 Cox 565,

The rule as to the admissibility of dying declarstions in evidenece is thus
stated in Taylor on Evidenee, 6th ed., vol 1, p, 643: "It i not, however,
necessary that the declsrant should have stafed that he was speaking under
a sense of impending death, providing it satisfactorily appears, in any
mode, that the declarntions were really mnade under that sanetion ; as, for
instance, if the faet canbe reasonably inferred from the evident danger of
the declarant, or from the opinions of the medieal or other attendants stated
to him, or from his conduet, sueh as seftling his affaire, taking leave of his
relations angd friends, giving directions respecting his funeral, receiving
extreme nnetion or the like. In shori, all the eircumstances of the case
may be resorted to, in order to ascertain the state of the deelarant’s mind.
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. On the other hand, a firm belief that desth is impending—by
whieh is meant, not as was once thought, that it will almostimmediately fol-
low, but that it will bappen shortly in consequenes of the injury sustsined
—will suffice to render the statement evidence, though the suffsrer may
chanee to linger on for some days, or even for two or three weeks. AN
In general, it is no objeetion to their admissibility that they*' (the answers}
were made in answer to leading questions, or obtained by earvest solicita-
tions.”” Cited by Hagarty, C.J., in R. v. Smith (1873}, 23 U.C.C.P. 312.

It is essential fo the admissibility of these deelarations, and it is u pre-
liminary faet to be proved by the party offering them in evidence, that they
were made under a sense of impending death; but it is pot necessary that
they should be stated at the time to be so made; it is énough if it safisfae-
torily appears, in any mode, that they were made under that sanetion,
whether it be expressly proved by the express language of the deelarant, or
be inferred from his evident danger, or the opinion of the medieal or other
attendarts, stated to him, or from his eonduet, or other circumstances of
the case; all of which are resorted fo in order to ascertain the state of the
declarant’s mind, Greenleaf on Evidenece, 12th ed., vol, 1, p. 183, see. 158.
R. v. Smith (1873), 23 U.C.C. P. 312.

The court must be satisfied that whatever statement is admitted in evi-
denee must be shewn by eredible testimony to have been made in full heliet
of approaching death, with an abandonment of all hepe of life. R. v.
Sparham (1875), 25 U.C,C.P. 143, 154. :

Prisoners &. and 8. were indicted with the murder of B., the charge
being that, the deceased being with ehild by the prisoner &., the priscner
8. had, at the request of (,, attempted by the use of an instrument, to pro-
eurs ghortion, and had thereby caused the death of deceased. It was
admitted that there was not sufficient evidence to conneet the prisoners, or
either of them, with the acts which eaused the death of the deceased, unless
it was the dying declaration of the decegsed. Two declarstions were made
by the deceased, one upon the Thursday, the 24th, befors her death on the
28th, and the other npon the Ssturday, the 26th. of the same week, The
gtatement made on the 24th commenged: ‘‘Tam very ill; 1 have no hope
whatever of recovery; I expeet to dis. She then narrated the facts, and
then added: *‘If I die in this siekness, T believe it will have been caused
by the oparation performed on me by 8. at the instigation of G. I make
these statements in all truth, with the fear of God before my eves, for I
firmly believe that I am dying.’’ On the 26th she was again examined, and
the previous statement read over to her ; she confirmed its truth in every
respect, and added that she felt she was in the presence of God, and hadno
hope of resovery of any kind at the time; and, her attention being called
to the expression ‘‘ If I die,”” she said, ‘' I had no doubt whatever that I
was dying, and felt that I was dying, and did not by the form of the expres-
sion mean to doubt in any way that [ was dying.”’ It was held that both
statements were admissible; that the mere use of the words, ‘‘If I die’’
would not alone defeat the emphatic declaration of abandonment of all
hope on the same oocasion; and that the seeond declaration was receivable
in order to explain the first. R. v. Sparham (1875}, 25 U,(.C.P, 143,

An objection that part of the statement was made in rnswer to a leading
question is not sustainable, R, v. Smith (1873), 23 T7.C.C.P. 312,

Proof of Motive.][—Tn every echarge of murder where the act of killing is
proved against the prisoner ‘‘the law presumeth the faet to have been
founded in malice until the contrary appeareth.’”’ (Foster’s Crown Law 255).
At eommon law mers words or provoking aetions or gestures expressing son-
‘tempt or reproach, unaceompanied with an assanlt upon the person, did not
redunee the killing from murder to manslaugkter, though if immediateiy upon
sueh provooeation the party provoked had given the other a box on the ear,
or had struck him with a stiek, or other weapon not likely fo Ill, and had
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unfortunately and eontrary ta his expectation killed him, it would only be
manslsughter., R. v, MeDowell (1865}, 25 U.C.Q.B. 108; buti pee see. 229
and note therete.
To prove the alleged motive of securing life insurance meneys, in a trial
for murder, evidence is properly admiszible, ag a part of the res gesie of nll
- applications for insuranee made practieally at the same time and forming
parts of one transaetion, although some of the applications were refused
and no insurance effected thereupon, R.v.Hammond (1858), 1 Can. Cr.
Cas. 373 (Ont.). DBut evidence of an attempt made some time previously
by the accused to insure another person for the benefit of the aceused is not
admissible, R, v. Hendershott (1895}, 26 Ont, K, 678.

All questions as to motive, intent, heat of blood, ete., mwust be leff to
the jury, and should not be dealt with as propesitions of law, K. v. Me-
Noweil {1865), 25 U1.C.Q.B. 108; R. v. Eagls, 2 . & F. 827. :

A trial would not appear to be fair if the prisoner, when defending him-
selfl for murder, is also called on for a eontingent defence against charges
for several alleged assaults in the course of several weeks, somse of which
may be open ta contradietion, others to justification and others to mitigation.
Per Erle, 4., in R. v. Bird {1851), 5 Cox 1, 2 Den. Cr, Cas, 84; R. v. Ganes
(1872), 22 U.C.C..P. 185-188,

In the sase of a sudden guarre], where the pariies {mmediately fight,
there may be eireumstances indicsting malice in the party killing, which
kiiling will then be murder. R. v. MeDowell {1865}, 25 U.C.Q.B. 108

Flight as evidence.]—The flight of the accused iz competent evidence
against him as having a tendeney to establish his guilt, Wharton on
Homicide, see. 710; Hiekory v, United States. 160 T.S. 408.

Relevancy of other eriminal acts.]—In the case of Makin v. New South
Wales (1894}, A.C. 57, the prisoners had been convieted of the wilful
murder of an infant ehild reeeived from its moiher by the prisoners for
adoption and whose body had been found buried in the garden of s honse
oecupied by him, and it was beld by the Judieial Committee of the Privy
Couneil that evidence that several other infants had been received from
their mothers by the prisoners on like representations and on like terms, -and
that bodies of infants had been found buried in a similsr manner in the
gardens of several houses oeccupied by the prizoners, was relevant to the
issue which had been tried by the jury, and was therefore admissible. The
Geering Case (18 L.J.N,8.M.C. 215) which was approved of by the Judieial
Committee, was one of ardenieal poisoning, and Polloek, C.B., admitted
evidence to shew that two sons of the prisoner, who had formed part of the
same family, and for whom, as well as for her husband, the prisoner had
enoked their food, had died of poison, the symptoms with all of them being
the same. It is noteworthy, however, that in the latter case the administra-
tion to all of the parties appears to have been contemporaneous and with
preparations of food made in guantities for all of the four persons and dis-
tribnted to them on their leaving the hounse to go to their work.

Tn B. v. Heeson (1878), 14 Cox C.C. 40, Lush, J., approved of and
followed the decislon in the Gleering ease and admitted evidence of both
previons and subsequent deaths oceurring under like cirenmstances and
from similar symptoms, and held that where it was proved that a motive for
the murdser charged might exist from the faet of the priscner having ingured
the life of the deeeased, evidence might also be given upon thesame indiet-
ment to shew an equal motive for the deaths of the others because of their
having been gimilarly insured at the instanee of the prisoner.

In Makin v. Attorney-{ieneral for New Bouth Wales, [1894] A.C, 65, the
law was expounded as follows: ‘‘ It is undoubtedly not competent for the
prosecution to addnce evidence tending to shew that the aceured had been
guilty of eriminal sets other than those eovered by the indietment, for the
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purpose of leading to the conelusion that the aceused is a persou likely
from his eriminal ¢onduet or character to have committed the offence for
whick he is being tried. On the other hand, the mere fact that the evi-
dence addueed tends to shew the eommission of other crimes does not
render it insdmissible if it be relevant to an issue before the jury, and it
may be go relevant if it bears upon the question whether the acty nlleged to
constitute the erime charged in the indictment were designed or accidental,
or to rebut a defence whieh would otherwise be vpen to the accused.”

In Reg. v. Geering, 18 L.J. (M.C.} 213, the sceused was charged with
the murder of her husband by administering arsenie to him, and the Crown
offered in evidence post mortem analysis of the contents of the stomack,
ete., of the husband and two sons who had subsequently died, and & medieal
analysis of the vomit of another som, and alse offered evidence that these
four persons lived with the prigoner during their lives, and formed part of
her family, and that she generally made tea for them and cooked their
vietuals. This evidence was objected to and reeeived, not bocause it proved
that the sons had heen murdered by the prisoner, but merely because it
proved that the death of the sons proceeded from the same cause as that of
the hushand, namely, argenie, and beeause it had a tendeney to prove that
the death of the husband, whether felonious or not, was coeasioned by
argenie. :

In the recent ease of R, v, Sternaman in Ontatrio, evidence was held
admissible on & charge of murder by peisoning to shew the administration
of the same kind of poison by the prisoner to another person, as proving
intent. Kvidence of similar symptoms of arsenical poisoning attending the
death of prisoner’s former husband following administration to him of food
prepared by the prisoner is evidenee to shew intent es regards a charge of
arsenieal poisoning of a second husband on evidence of arsenieal poison of
the latter and of similar preparation of food by the prizoner and her
attendanee on her husband during his illness, R. v. Sternaman (1898), 1
Can. Cr, Cas. 1 (Ont.).

Evidence of other facts are admissible where those facts tend to prove
the point in issne, as where the intent of the prisonsr forms part of the
matter in issue, and such ofher facts tend to establish the intent of the
prisoner in ecommitting the set in guestion; se the deliberate menaces or
threats of a prisoner made at a former time are admissible, where they
tend {0 prove the intent of the party and the prisoner’s malice ngainst the
deeeared. Tt is gulie proper on the count for murder to give evidence of
the prigoner’s previous sssaulte upon and threats against the deceaszed to
shew the animus of the prisener. Theal v. R, {1882), 7 Can. 8.C. 397, 406.

Credibility of witnesses.]—On a trial for murder, the Crown having made
out & prima facie case by cirenmstantial evidence, the prisoner's daughter,
a girl of fourteen, was called on his behalf, and swore that he herself killed
the deceased, without the prisoner’s knowledge, and under circumstances
detailed, which would probably reduce her guilt to waneglaughter. Held,
that the judge was not bound to tell the jury that they mnust believe this
witness in the absence of testimony to shew her unworthy of eredit, bus
that he was right in leaving the eredibility of her story to them: and. if
from her manner he derived the impression that she was nnder some undne
influence, it was not improper to eall their attention to it in his charge, R,
v. Jones (1868), U,C.Q.B. 4146,

Medical experi testimony.]—In the conrde of atrial for murder by shooting
a withess was ealled at the trial to give evidenece as & medieal expert, and
in angwer to the Crown prosecutor, he said ‘' there are indicia in medical
science from whieh it can be said at what distance small shot were fired at
the body. I have gtudied this—not pergonal experience, but from books.’”
He was 1ot evoss-examined ag to the grounds of this statement, and no
medical witheszes were eslled by the prisoner to confute it. The witness.
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then stated the distance from the murdered man at which the shot must
bave been fired in the case before the court, and on what he based his
opinion as to it, giving the result of his examination of the body. Held
by the majority of the Bupreme Court of Canada, Ritehie, C.J., and
Taschereaun and Gwyunne, JJ. (Btrong and Fournier, JJ., dlsaenmng), that
by his preliminary statement the witness hnd established his capaeity to
speak as a medical expert, and it not having been shewn by crogs-examina-
tion, or cther testimony, that there were no such indicia as stated, his
evidenece as to the distance at which the shot was fired was properly
received, R. v. Preeper (1888), 15 Can. 8.C.R. 401.

The prisoner’s witness having stated that desth was cavged by two blows
from g stick of eertain dimensions, if wns held that a medical witness pra-
kusly examined by the Crown wea properly recailed to state that in his
opinion the injuries found on the body could Dot have been 8o oceasioned.
B. v. Jones, 28 U.C.Q.B. 416,

The theory of the defence 4m an indictment for murder, was that the
death was caused by the communication of smallpox virus by Dr. M., whe
attended the deceased, and one of the witnesses for the defence explained
how the contagion eould be guarded against. Dr. M. had not in his exam-
ination in ehief or cross-examination been asked anything on this subject;
it was held that he was properly sllowed to be called in reply, to state that
precautions had been taken by him fo guard agsainst the infeetion, R. v.
Sparham and Greaves, 25 U.C.0.P. 143.

Evidence generaily. | —On & trial for murder the death of the deceased was
shewn to have been caused by his being stabbed by a sharp instrument, It
was proved thaf the prisoner struck the deceased, but neither a knife nor
other instrument was seen in his hand. For the prisoner evidente was
offered that on the day preeceding the homicide the prisonar had & knife which
could not have inflieted the woundof whieh deceased died; and that on that
day the prisoner parted with it to a person who held it until afterthe erime
was cominitted. This evidence was rejected as being too remote, and
beeause it wonld not shew that it was impossible for the prisoner to have had
a weapon that might have aaused the wounds of which deceased died. R.
v. Herod {1878), 20 U.0.C.P. 4285.

Prisoner being indieted for the murder of H., the prineipel witness for
the Crown stated that the crime was committed on a day atated, and that
priscner and one 8. (who had been previously tried and sequitted) threw H.
over the parapet of the bridge into the river Don. Coungel for the prisoner
t hen preposed fo prove by one D, that 8. was at his place, fifty miles off, on
that evening, but the judge rejected the evidosnce, saying that 5. might be
calied, and if contradieted might be confirmed by other testimony. 8. was
cglied, and swore that he wss not present at the time, but he not being
eontradicted, D. was not examined. Draper, C.J., who tried the case,
resarved the point for the conaideration of the ecourt whether the evidenes
of D, might not be found to have been legslly admissible. The court held
that the presence of 8. was a faet material to the engniry, and that D.
should have been admitted when tendersd, and a new trial was ordered,
Robinson, C.J., observing, ‘‘ It appears fo me that any fact =0 clossly con-
nectad with the alleged offence as to be in faet part of what was transaeted
or said to be transacted st the very mement, cannot be treated a8 irrelevant
in investigating the truth of theeharge.'’ . . YTt issufeient, I think,
to make the avidence that was offered admlsmble, that it applied to the very
fact to be daetermined. namely, by whom and how the deseased person ecame
to hig death. R. v. Brown (1861}, 21 U.0.Q.B. 338,

On the indié¢tment of a prisoner for murder, & witness swore that he
kesrd shots fired, that half sn hour aftewards decessed eame to his house
and agked witness to take-him in for he was shot, that witnesg did so, and
decoased died some hours afterwards; it was held that evidence of state-
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ments made by decensed afier being taken into the house (not provable as
dying declarations) were inadmissible, as not forming part of the res gestm,
being made after all action on the part of the wrong-doer had ceased through
the completion of the prineipul act, and after all pursuit or danger had
sensed. R. v. MeMahon {18388), 18 Out. B. 502, {ollowing E. v. Bedingfleld,
14 Cox 341, and B, v. Goddard, 15 Cox T.

Where the charge depends upon circumstantisl evidence, the latter must
not ouly be consistent with the prisoner's guilt but inconsistent with any
other rational conslusion. R.v. Hodge (1838}, 2 Lewin 227.

Punishment.]—By sec. 231 it is enscted that every one who commits
murder is guilty of an indictable offence and shall on convietion thereof be
sentenced to death.

{2)—Act necessarily endangering life.]—If a man does an illegal aet
although its immediate purpose may not be to take life, yet if it e such
that life is necessarily endangered by it and the doer knows or believes ihat
life is likely to be sacrificed by it, it is murder. London Times, April 28,
1868, per Coekburn, C.J., sited Burbidge Cr. Dig. 218, and see 11 Cox C.C,
146; R, v, Allen, 17 L.T.N.8. 223, Burb, Cr, Dig. 522-520.

Aiders and abettors,]—In order to make an abettor to a rurder or man-
slaughter principal in the felony he must be presentsiding and abetting the
fact committed. The presence, however, need not always be un actnal
standing by within sight or hearing of the faet; for there may be a con-
structive presencs, ag when one commits a murder and another keeps wateh
or gnard at some convenient distance. 1 Hale 615, 4 Blac. Com. 34. But
& person may be present, and, if not aiding and abeiting, be neither
prineipsl nor aceessory. As,if A.hsppen to be present at a murder and
take mo psrt in i5, nor endeavour to prevent it, or to apprehend the

. murderer, this strange behaviour, though highly eriminal, will not of itaself
Eander him either prineipal or sccessory. Fost. 350, 1 Hale 430, 3 1tuss,
r. 141,

If several persons are present at the death of a man they may be guilty
of different degrees of homieide, ar one of murder mnd another of man-
slaughter; for if there be ne maliee in the party striking, but malice in an
abettor, it will be murder in the latter, though only manslaughter in the
former. 1 East P.C., eh. 5, see, 121, p. 350. So if A. assauit B. of malice
and they fight, and A.’s servant come in aid of his master, and B. be killed,
A. is guilty of murder; but the servant, if he knew not of A,’s maliee, is
guilty of manslanghter only. 1 Hale 446, Several persons conspired to
kill Dr. Ellin, and they set upon him secordingly, when Salisbury, who was
a servant to one of them, seeing the affray and fighting on both sides,
joined with his master, but knew nothing of his master’s design. A servant
of Dr, Ellis, who supported his master, was killed. The court told the jury
that malice against Dr, Fllis would make it wurder in all those whom that
malice affected, ag the malice against Dr. Ellis would imply malice against
all who opposed the design against Dz, Ellig; but, a9 to Salisbury, if he had
no maliee, but took part suddenly with those whe had, without knowing of
the design against Dr, Ellis, it was only msanslaughter in him. The jury
found Salishury guilty of manslaughter and three others of murder, and the
three were executed, R. v. Salisbury, Plowd. 97.

It has been decided that if the person eharged as principal be acquitted,
a eonvietion of anether charged in the indictment as present aiding and
abetting him in the murder, is goed; for {by Holt, C.J.}, ** though the
indietment be agrinst the prisoner for aiding, assisting and abetting A.,
who was sequitted, yet the indietment and trial of this prisoner is well
enough, for all are prineipals, and it is not material who actually did the
murder.’”’ R. v, Wallis {1703}, Salk. 334: R. v. Taylor {1785), 1 Leach 360,
1 East P.C., ch. 5, sec. 121, p. 351, And though aneiently the person who
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gave the fatal afroke was considered as the prineipal, and these who were
present aiding and aesisting, only as accessories; yet it has long been
sottled that all who are present aiding and assisting are equally prineipals
with him who zave the stroke whereof the party died, though they are all
ealled prineipals in the second degree. 1 Hale 437, Plow, Com. 100a. Ba
that if A. be indicted for murder or manslanghter, and C. and D, for being
prosent and assisting A., and A, appears not, but C. and D, appear, they
shall be arraigned, and if convicted, shall receive judgment, though A.
neither appear nor be outlawed, 1 Hale 437, Plow,. Com, 87, 100, Gythin’e
eagse. And if A. be indicted as having given the mortal stroke, and B. and
C. as present, aiding and assisting, and upon the evidenee it appears thai
B. gave the stroke, and A, and C. were only aiding and assisting, it main-
teins the indietment, and judgment shall be given them ali, for it is only &
cirepmstantial variance, and in law it iz the stroke of all that were present
aiding and abefting. 1 Hale 438, Plow. Com. 98a, 9 Co. 67b; E. v.
Mackally, 1 East P.C., eh. 5, gee. 121, p. 350; Turner’s case, 1 Lewin 177,
Parke B.; R. v. Phelps (1841}, C. & Mar. 180, 3 Rues, Cr., 6th ed., 142,

Aeressory after the fact.]—Where & person, knowing a murder fo have
been committed by the offender, receives, comforts or assiets him, such
person is an accessory after the faet; but this dootrine is subjeet to thie
exeeption, that no married person whose husband or wife has been a party
to sn offence shall become an accessory after the faet thereto, by receiving,
eomforting or asmisting the other of them, and no married woman whose
husband has been a party to an offenee ghall besome an aoccessory after the
fact thereto, by receiving, comforting or assisting in his presemce and by
his anthority any other persen, who has been a pariy to such offence, in
order to enable her hushand or sueh other person fo escape. See. 63.

228. Other examples.—Culpable homicide is also murder
in each of the following cases, whether the offender means or
not death to ensue, or knows or not that death is likely to-
ensue : '

(a.) If he means to inflict grievous bodily injury for
the purpose of facilitating the commission of any of the
offences in this section mentioned, or the flight of the
offender upon the commission thereof, and death ensues from
such injury ; or

(b.) If he administers any stupefying or overpowering
thing for either of the purposes aforesaid, and death ensues.
from the effects thereof; or

(2.) If he by any means wilfully stops the breath of any
person for either of the purposes aforesaid, and death ensues.
from such stopping of the breath.

2. The following are the offences in this section referred to:
— Treason and the other offences mentioned in Part IV. of this
Act, piracy and offences deemed to be piracy, eseape or rescue
from prison or lawful custody, resisting lawful apprehension,.
murder, rape, forcible abduction, robbery, burglary, arson.
See note fo sec. 227,
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229. Provocation. — Culpable homicide, which would
otherwise be murder, may be reduced to manslaughter if the
person who causes death does so in the heat of passion caused
by sudden provocation.

2. Any wrongful act or insult, of such a nature as to be
sufficient to deprive an ordinary person of the power of self-
control, may be provocation if the offender acts upon it on the
sudden, and before there has been time for his passion to ecol.

3. Whether or not any particular wrongful act or insult
amounts to provoeation, and whether or not the person provoked
was actually deprived of the power of self-control by the provo-
cation which he received, shall be questions of fact. No one
shall be held to give provocation to another by doing that which
he had a legal right to do, or by doing anything which the
offender incited him to do in order to provide the offender with
an excuse for killing or doing bodily harm te any person.

4. An arrest shall not necessarily reduce the offence from
murder to manslaughter because the arrest was illegal, but if
the illegality was known to the offender it may be evidence of
provocation.

Provocation,—Manslaupghter is principally distinguishable from murderin
this, that though the act which occasiong the death is unlawful, or likely te
be attended with bedily mischief, yet the malice either express or implied,
which is the very esseénce of murder, is presnmed to be wanting in man-
slanghter, the act being rather imputed to the infirmity of human nature,
1 East’s Pleas of the (rown, 218; Roseoe’s Criminal Evidence, 12th ed.,
620. Murder is unlawful homieide with malice aforethonght; manslanghter
is unlawful homicide without maliee aforethought, R, v, Doherty (I1887),
16 Cox C.C. 306. .

‘Whenever death ensues from sudden tranepert of pasgion or heat of blood,
if upon reasenable provocation and without maliee, or upon sudden combat,
it will be manslaughter; if there be no such provoeation, or if the blood has
had reasonable time to cool, or if thers be evidence of express maliee, it
will be murder, 2 East’s Pleas of the Crown, 232; Foster 313: Roseoe's
Cr. Evid. 620. Where the provoeation ie sought by the prisoner it eannot
furnieh any defence againat the charge of murder. I East P.C. 259. The
provocation whiech is allowed to exteruate in the case of homielde must be
gomething which a man is copseious of, which he feels and resents at the
inetant the faet whieh he would extenuate is eommitted. Ruseell on Crimes
II1. 38; Foster 316. As 2 general rule, no provoeaiion of words will reduee
the crime of murder to that of manslaughter, Foster’s Crown Law, 200.
But under special eireumstances there taay be sueh a provocation of words
a8 will have that effect, Russell on Crimes (1896) I11. 38, And Blackburn,J.,
in summing up to the jury in R. v. Rothwell (1871}, 12 Cox C.C. 145, said
that what they would have to coneider wag, whether the words which were
spoken just previous to the blows amounted to such & provocation as would,
in an ordinary man, not in & man of violent or passionate disposition, pro-
voke him in such a way &8 tp justify the prisoner in atriking as he did the
person who used the words.
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Where, however, there are no blows there must be s provoestion at leaat
as great as blows; for instancs, a man who diseovers his wife in the act of
adultery and thereupon kills the adulterer is only guilty of manslaughter.
Blackburn, J., in R. v. Rothwell (1871}, 12 Cox C.C. 145, 147, All the cir-
cumstances of the case must lead te the conclusion that the act done,
though intentional of death or great bodily harm, was not the result of a
eool, deliberate judgment and previous malignity of heart, but solely imput-
able to buman infirmity. 1 East P.C. 23x; Russel!l on Crimes III. %8. In
_the United States it hes been held that words may give character te acts of
menace and so may make an aet, otherwise without meaning, sn aet of pro-
voeation which will reduce the subsequent killing to mansiaughter. Watson
v, SBtate, 82 Ala. 10; Btate v. Keene, 50 Mo. 357; Pridgen v. State, 31 Tex,
420.

If there he a provocation by blows which would not of itself render the
killing mansiaughter, but it be secompanied by such provoeation by means
of words and gestures as would be calenlated to produce a degree of
exagperation equal to that which would be prodneed by a violent blow, i§
may he regarded as reducing the erime to that of manslaughter. R, v,
Sherwood (1844}, 1 C. & K. 556; B. v. Smith (1865), 3 F. & F. 1066.

If on any sudden provoeation of a slight nature, one person beat another
in a eruel and unusual manner so that he dies, it is murder by express malice,
though the person so beating the other did not intend to kill him. 4 Black.
Com. 188, Halloway’s Case, Cro. Car. 181. Slight provocations bhave been
considered in some cases a8 extenuating the guilt of homicide, upen the
ground that the eonduct of the party killing upon such provoeations might
fairly be sttributed to an intention to chastise, rather than to & cruel and
implaeable malice; but in such eases it must appear that the punishment
was not adminjstered with brutal violence, nor gresatly disproportionate to
the offence, and the Instrument must not be sueh as, from its nature, was

likely to endanger life. Foster’s Crown Law 201; Ruseell on Crimes III.47.
In B, v. MeDowell (1865}, 25 U.0.Q.B. 108, the rule was stated as follows
by the Court of Queen’s Beneh of Upper Canada (Draper, C.J., Hagarty, J.,

and Morrison, J.}:—

‘“ More words or provoking actions or gestures expressing contempt or
reproach, unaccompanied with an sssanlt upon the person, will not reduce
the killing from murder to manslaughter, though if immediately upon such
provocation the party provoked had given the other a box on the ear or had
gftuck him with a stick or other weapon not likely to kill, and had unfortun-
ately and eontrary to his expectation killed him, it would only be man-
slaughter.”’ 257U.C.Q.B, at p. 112.

But in the case of a sudden guarrel, where the parties immedistely fight,
there may be circumstances indieating malice in the party killing, which
killing will then be murder.

All questions a8 to motive, intent, heat of blood, ete., must he left to
the jury andshould not be dealt with as propositions of law. R. v. Me-
Dowell (1865), 256 U.C.Q.B. 108, 115.

If the eircumstances of the ease shew that the blow cansing the death
was given in the heat of passion arising on a sudden provoeationand before
the passion had time to cool, the inference of malice is rebutted. R. v.
Eagle (1862), 2 F &. I, 827. As it may be matter of law that a blow is not
sufficiont to excuse homieide, 80 it may be matter of law that a blow is not
sufficient to reduce the defence to manslaughter; or it may be maiter of law
that it may be so¢, supposing the jury find as & matier of fact that it did
produce & passion whick, as a matter of law, it was legally sufficient to pro-
voke, 2 F. & F.note () pp. 831, 832. :

Although, by sub-see. (3), no one shall be held to give provocation to
ancther by doing that which he bad a legal right to do, it is for the jury,

*
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and not for the judge, to determine any preliminary question of fzet upon
which the alleged legal right depends. K. v. Brennan (18%6), 4 Can. Cr.
Cas. 41, 27 Ont. R, 859,

Where the fasts shewn were that the prisoner had calied at the honse of
the deceased and, on being forcibly ejeeted by the latter, drew a revolver
and shot him, the jury have to eonsider whether the deceased Lefore laying
hands on the prisoner ordered him o leave the house, and gave him time
to leave, and whether, if sueh were done, the viclence nsed by the deceared
in ejecting the prisouer was greater than was necessary for that purpose.
It is misdireetion for the trial judge in sneh a case to eharge that the
deceased had n legel right to eject tha prisoner as he did, and that there-
fora there was no provoestion to reduee the erime from murder fo man-
slanghter, and sueh & direction is the withdrawsal from the jury of the gques-
tions of fact involved in the determination of the guestion of legal right,
and entitled the prigoner to a new trial. Ibid.

A previous convietion or acquittal on an indietment for murder is a bar
o 8 second indictment for the same homieide charging it as manglanghter.
Sec, 633 (2).

230. Manslaughter.—Culpable homicide, not amounting
to murder, is manslaughter,

Classes of Homicide.]—Bleekstona says: *‘ Homicide is of three kinds:
Justifiable, -excusahle, and felonious. The first has no share of gunilf at all;
the seeond, very ittle; but the third is the highest erime against the law of
nature that msn is capable of committing.” And he divides justifiable
homicide as follows: °* 1. Such ag is owing to some unsvoidable nescessity,
without any will, iutention, or desire, and without any inadvertance or
negligence, in the party killing; and therefore without any shadow of blame.
As, for instance, by virtue of such an office as obliges one, in the execution
of public justice, to put & malefastor to death, who had forfeited his life by
the laws and verdiet of his country. But the law must require it, otherwise
it ie not justifiable; therefore wantenly to kill the greatest of malefaetors.
a felon or a traitor, attainted or ontlawed, deliberately, uncompelled, and
extrajudicially, is murder. . . . 2. Homieide committed for the advance-
ment of public justice,’’ in cases where the act is not commanded, but per-
mitted. And here he mentions, by way of illustration, homicides eommitted
in the prevention of a falony; in the arrest of persons guilty, or accused, of
erime; in preventing eseapes, or retaking the eriminal; in the suppression
of breaches of the peaee: 4 Black. Com. 178, 179.

Exeusable homicide is divided by Blackstone as follows: ‘*1, Homieide
per infortunium or wmisadveniure; where a man, doing a lawful sct, withount
any intention of hurt, unfortunately kills another; as where & man is at
work with a hatehet, and the head thereot flies off and kills a stander-by;
or where & person qualified to kxeep a gnn, is shooting at a mark, and
undesignedly kills & man; for the sct is lawfnl, and the effect iz merely
aceidentsl.  So where'a parent.ig modetataly correcting his child. a master
bis apprentice or seholar, or an officer punishing a eriminal, and -happens
to oeceasion him death, it is only misadventure; for the act of eorreetion is
lawfal; but, if he exceeds the bounds of meoderation, either in the manner,
the instroment, or the quantity of punishment, and death emnmues, it is
mansianghter at least, and in some cases {aecording to the eireumstances)
murder: for the act of immoderate correction is wulawful. To whip
another’s horse, whareby he runs over a child and kills him, is held to be
secidental in the rider, for he had done nothing unlawinl; but manslanghter
in the person who whipped him, for the act was a trespass, and at hest a
piece of idleness, of inevitably dangerous consequence. And, in general,
if death ensues in congeguence of an idle, dangerous, and unlawful &port,




Parr XVIII. MURDER, MANSLAUGHTER, Erc. [§ 230] 193

the sleyer is gailty of manslaughter, and not misadventure only: 4 Biack,
Com. 182, 183.

The second species of excussble homicide, mentioned by Bluckstone, is
‘‘ homieide in self-defence, or se defendends '’ (see Code Bections 45-47%.
He says: ‘*The self-defence which we are now speaking of, is that whereby
& man may proteet himaelf from an assault or the like, in the conrge of &
sudden broil or quarrel, by killing him who assaults him. And this is what
the law expresses by the word chance-medley, or (as some rather choose to
write it) chaud-medley, the former of which in its etymology signifies a
oasual affray, the latter an affray in the Aeat of blood or passion; both of
them of preity much the same import; but the former is in common speech
too often erronecusly applied to sny manner of homieide or misadventure;
whereas it appears by the statute 24 Hen, 8, ch. 5, and our anecient books,
that it is properly applied to such killing as happens in self-defence upon 8
sudden rencounter’’: 4 Black, Com. 183, 184. .

Mansiaughter,]-~Homicide under s mistaken Indian belief or superstition

. that the object shot at was not a human being but an evil epirit which had

assumed human form and would attack human beings, is manslaughter,
R. v. Machekequonabe (1897), 2 Can. Cr. Cas. 138.

A ecorporation cannot be guilby of manslaughter, R. v. Union Colliery
Co. (1900}, 8 Can. Cr. Cas, 523 (B.C.), affirmed 4 Can, Cr. Cas. 400 {8.C,
Can.). Code secs. 213 and 220, as to want of care in the maintenance of
dangerous things, do not extend the eriminsal responsibility of eorporations
beyond what it was at commeon law. R, v. Great West Laundry Co. {1900},
3 Can Crim Cas. 514, {Man.). .

The managing director of & railway company is not liable to indictment
for mansglaughter by reason of the omission to do something which the som-
pany was not bound to do by its charer, though he had pereonally promised
to do it. Ex. p. Brydgee (1874), 18 L.C. Jur. 141.

Pleading previons conviclion for assault, ete.]—The rule st common law ig
that where a person has been eonvieted for an offence by a eourt of com-
petent jurigdiction, the convietion I3 a bar to all further eriminal proceed-
ings for the same offence; the prineiple is that no man shall be placed in
peril of legal penalties more than onee on the same aconsation. E. v. Miles
(1890}, 17 Cox C.C. 9.

It is a well-established prineiple that a series of charges shall not be
preferred, and, whether & party accused of a minor offence is ecqnitted or
eonvieted, he shall not be charged again on the same faets in a more aggra-
vatad form. R. v. Elrington {(1861), 1 Best & Smith 688, 686 (Coekburn,
C.J., and Blackburn, J.}.

It was held by the Court for Crown Cases Reserved in E. v. Morris
(1867}, L.R. 1 C.C.R. 90, that a conviction for assault and the imprison-
ment consequent thereon &re not either at common law or under 24-25 Vict.,
¢. 100, 5. 45 {Code sec. B66), a bar to an indietment for manslaughter of
the person aseaulted, should he subsequently die frem the effests of the
sagault; (per Martin, B., and Byles and Shee, JJ.,; Kelly, C.B., dis-
senting},

In the last-mentioned case, Martin, B.. considered the word ** cause ’’
‘In the statute eorresponding to &. 866 of the Code, ss used synonymously
with the words ‘‘aecusation’* or ‘‘ charge '’ ; while Byles, J., said that the
word ‘‘ cause ' may undoubtedly mean ** act,”’ but it is ambiguons, and it
may also and, perhaps, with greater propriety be held to mean *‘ cauge for
the aeensation ’’ ; and in that view the eause for the indietment for man-
slanghter ecomprehended more than the eaunse in the summons before the
magistrates, '’ for it comprehends the death of the party rssaulted.”” L.R.
1 C.C.R. 95,

13-—CRIM, CODE,
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in a more recent case, at the Durkam Assizes, November 23, 1885, the
opposite view was taken by Grantham, J.,the presiding judge. R.v.Hilton
(1895), 59 J.P, {Eng.}, 778. Iu that case it appeared that the defendant
Hilton wsae indiected for the manslaughter of one Robert Jackson. The
alleged sssault which caused the death of Juckson occurred on the 12th of
October. On the 21st of Oetober cross-summonses for ussault were heard
by the justices and both cases were dismissed. AL thad time the deceased
man’s injuries were not considered serious, but on the 2nd of November he
died from the effects of a elot of bood on the brain. Hilton was thereupon
oharged with mansalaughter. Counsel for the prisoner produced & certificate
of dismissal of the eharge of asssult by the justices under 24 & 25 Viet,,
e. 100, #. 43, and raised the plea that the prisoner had already heen
acquitted of the ehargs of assault and conld not be tried again, The jearned
judge accepted this view, and the prisoner was discharged,

Verdicl for assaull not permissible, ]—On an indietment for murder or man-
glawghter if the prisouer is gnilty ¢f an assaut which has condneed to the
death, he cannot in respeet of that assault be convieted of assanlt merely;
and if the assanlt proved did not eonduce to the death, it iz distinct from
and independent thereof and jg therefore not ineluded in the erime eharged,
and ig dehors the indietment; and therefore no verdiet of assault can be
rendered upon an indietwent for homicide in respect of sueh an assault.
R. v. Ganes (1872), 22 U.C.C.P. 185, following R. v. Bird (1851}, 5 Cox 1,
and R, v. Dingman {1883}, 22 U.C.Q.B. 283. :

231. Punishment of murder.—Every one who com-
mits murder is guilty of an indictable offence and shall, on con-
viction thereof, be sentenced to death. R.S.C. c. 162, s 2.

Code Form FF,]—The following form of
_stating the offence is provided by Code form
- FF {a)—" A. murdered B. at ——, on ?

Evidence.]—See note to see. 227,

Previous conviction or aequittal.]—A previouns convietion or aoguittal on
an indictment for murder shall be a bar to a second indietment for the same
homicide eharging 15 as manslaughter; and a previous convietion or aequittal
on au indietment for manslaughter ahall be & bar to a second indietment for
the same homieide charging it as a murder. Sec. 633 {2).

Verdict of Manslaughter.]— On an indietruent eharging murder, if the
evidence proves mansianghter but does ot prove murder the jury mey find
the aceused pot guilty of murder but guilty of manslanghter, but shall not
on that count find the aceused guilty of any other offence, See, 713 (2],

Perdict of concealment of birth on charge of ehild murder.]—If any person
tried for the murder of any ehild is aequitted thereof the jury by whose
verdist such person is acquitted may find, in case it so appears in evidenee,
that the ehild had veeently been porn, and that such person did, by some
geavet digposition of sueh ehild or of the dead body of gueh child, endeavour
1o eonceal the birth thereof, and therenpon the eonrt may pass sueh sentence
ap if sneh person had been convieted upon an indietment for the coneeal-
ment of birth, And see sec. 240.

232. Attempts to commit murder.—JKvery one is
guilty of an indictable offence and liable to imprisonment for
fife, who does any of the following things with intent to commit

murder ; that is to say—
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(a.) administers any poison or other destructive thing
to any person, or causes any such poison or destructive thing
to be 8o administered or taken, or attempts to administer it,
or attempts to cause it to bo so adwministered or taken ; or

(b.) by any means whatever wounds or causes any
grievous bodily harm to any person; or '

(¢.) shoots at any person, or, by drawing a trigger or in
any other manner, attempts to discharge at any person any
kind of loaded arms : or

(d.) attempts to drown, suffocate, or strangle any per-
son; or

(¢.) destroys or damages any building by the explosion
of any explosive substance; or

(f) sets fire to any ship or vessel or any part thereof, or
any part of the tackle, apparel or furniture thereof, or to
any goods or chattels being therein; or

(g.) casts away or destroys any vessel ; or

(h.) By any other means attempts to commit murder.
RS.C., e 162, 8 12

Indictment.]—An indietment multifarious in that it combines & charge of
a failure to provide nucessaries for g child under sizxteen under sees. 210
and 215 with a eharge of an attempt to murder the child and to which
indietment the prisoners pleaded, is suffieient upon whieh to base a convie-
tion thereon for the latter offence without & formal amendment of theindict-
ment, where the presiding judge has withdrawn from the jury that portion
of the charge based upon sees, 210 and 215. R, v. Lapierre 1897), 1 Can.
Cr. Cas. 418 {Que.).

Bgil.]--The eourt will not bail & prisoner aceused under this section if
the evidence be positive and stroug against the prisoner, Ex parte Cheevers
{1880), Ramaav’a Cases 180.

With intent {0 eommit murder. ] —Where the charge is in respect of the
administering of poisou, evidence of administering at different times may
be given to shew the imtent. 1. v. Mogg (1830}, 4 C. & P. 364; and see
note to seo. 227, : :

{a.) —* Administers?’ any poison, et¢,]—Where a servant in preparing
breakfast for her mistress put arsenie into the coffee, and afterwards told her
mistress that she had prepared the coffes for her, and the mistress drank
the coffee, it wag held that this was an ‘“‘administering ’? within the corres-
ponding English statute, 7 Wm. IV. and 1 Vict., oh, 85, see. 2, re-enacted
24-25 Viet., c¢h. 100, sec. 11. R. v. Uarley (1830}, ¢ C. & P. 369. And i$
has been held that & poisonous berry given with intent to kill is *‘ adminia-
tered ** although by reason of being given entire in the ped which will not
dissolve in the stomach no injurious efects followed, R, v. Cludercy {1849},
1 Den. C.C. 514, 4 Cox C.C, 84,

Where the accused with intent to murder gave poison to A. to administer
ag & medicine to B. but A, neglecting to give it to B., it was by chance given
te B. by a child, this was held an sdwministering by the sceused. R. v.
Michael {1840}, 2 Mood. C.C. 120, 8 C. & P, 358, But it iz doubtful whether
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 convietion ean be supported under this geetion, if the poison he delivered
by mistake to and taken by another person than that for whom it wasg
intended. K. v.Ryan (1839}, 3 M. & Rab. 213; but see R. v. Lewir (1833),
8 C. & P. 16l.

If, however, the poison was intended to resch & eertain individval but
through a mistake in identity on the part of the aceused himeelf, that
sndividusl was not in fact the person againgt whom his animus existed, it
wonld appear that a convietion would be supported. R, v. Bunt {1825}, 1
Mood. C.C. 03; R. v. 8topford (1870}, 11 CoxC.C. 643; R. v. Smith {1856),
Dears. 539.

Wounds.]—To coustitute s wound the continuity of the skiu muet be
broken. R.v. Wood (1850}, 1 Mood. C.C, 278, There must be & division
not merely of the cuticle or upper skin but of the whole skin. TR. v.
MeLsaughlin (1838), 8 C. & P. 635; R. v, Becket (1836}, 1 M, & Roh. 526;
or of the internal skin, ex. gr., of the Jip or cheek. R. v. Smith (1837), &
C. & P, 174; K. v. Warman {1846), 1 Den. 183.

A wound from a kick with s shoe is within the statute. I. v. Briggs
(1831}, 1 Mood, C.C. 318. If iu self-defonce the prosecuior foree a part of
his body against an instrument in the defendant’s hands and so eut or
wonnd himself, the wounding is not within this peetion. R. v. Becket
(1836), 1 M. & Roh. 526,

(b.) —Gvievous bodily harm.]—If the bodily injury he such as geriously to
fnterfere with health or comfort that is suffieient, and it is not neceesary
that it should be either permanent or dangerons. R. ¥. Cox {1818}, R. & K.
362; K. v. Ashman (1858}, 1 F. & F. 88; see also sec. 253,

Upon & charge of causing grievous bodily harm to a child under de-
fendent’s care with intent to bring about the ehild’s death, evidence of acts
of eruelty by defendants to anrother ehild aleo in defendants’ care are
irrelevant to the ease and inadmissible. K. v, Lapierre (18877, 1 Can. Cr.
Cas. 413 (Que.}. :

(¢.}—Shooting with intent.]—1f a wound was caused, it seems that &
count for woundiug with intent to do grievous hodily harm must be sdded
to enable the jury to conviet of unlawful wounding should they find the
accnsed mot guilty of the more serious crine but are convineed that the
leyser offence has been committed. Arehbold Cr. Plead. (1900}, 785,

Where the aceused was eharged with wounding T. with intent to murder
him, and it appeared in evidence that the defendant intended to murder M.
and.that he shot st and wounded T., supposing him to be M., and the jory
found that he intended to murder the man st whom he shot, supposing him
to be M., the eonvieilon was upheld. R. v. Smith (1856), Dears, 550, 25
L.J.M.C. 29; R. v. Stopford (1870}, 11 Cox C.C. 643.

{0.)—Atiempts to discharge loaded arms.]—1f a parson intending to shoot
another puts his finger on the trigger of & loaded firearm, but is prevented
from pulling the trigger, it is nevertheless an attempt to diseharge losded
arms under this seetion. 1. v. Duckworth, [1862] 2 Q.B. 84, 17 Cox C.C.
495; R. v, Brown (1883), 10 Q.B.D. 381; R.v. 8t. George {1840}, 2 C. &P.
483, overruled.

The expression ‘‘loaded arms’' ineludes auny gum, pistol or other arm
loaded with gunpowder, or other explosive substance, and ball, shet, slug
or other destrunctive material, or charged with eompressed air and hall, shot,
slug or other destructive materinl. Bee. 3 (o).

(h.)—By any other means aitempts to commil murder,]—Where a womin
jumped out of a window to avoid the violence of her husband, it wus held
that to constitute this offence it must be proved that he intended by his
conduet to make her jump out. R. v. Donovan {1850), 4 Cox C.C. 40].

*
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The sending or plaeing of infernal machines with intent te murder is
within this sub-seetion. K. v. Mountford (1835), Mood. C.C. 441, 3 Russ.
© Cr., 6th ed., 280 (n). Attempts fo commit suicide are, however, not jn-
cluded. R.v. Burgess (1862}, 9 Cox C.C. 802, L. & C. 258 32 L.J.M.C, 55;
but come under see, 238 of the Code,

233. Threats to murder.—Every one is guilty of an
indietable offence and liable to ten years’ imprisonment who
sends, delivers or utters, or directly or indirectly causes to be
received, knowing. the contents thereof, any letter or writing
threatening to kill or murder any person. R.8.C, ¢. 173, s 7.

Threats verbally made to burn the eomplainant’s buildings are not indiet-
able under the Criminal Code, and give rise only to proeceedings to force
the offender to give security to keep the peace. Ex parte Welsh (1598), 2
Can, Cr. Cas. 35,

234. Conspiracy to murder,—Every one is guilty of an
indictable offence and liable to fourteen years’ imprisonment,
who—

(@) conspires or agrees with any persen to murder or to
cause to be murdercd any other person, whether the person
intended to be murdered is a subject of His Majesty or not,
or is within His Majesty’s dominions or not; or

{b.) counsels or attempts to procure any person to murder
such other person anywhere, although such person is not
murdered in consequence of such counselling or attempted
procurement. R.8.C, ¢ 162, s. 3.

Counselling murder.]—This offence may be committed by the publieation
of a newspaper articls exulting in the assassination of a foreign monarech
and commending it as an example to revolutionists throughout the world;
and the counselling need mnot be directed te any particular person. R. v.
Most {1881}, 7 Q.B.D. 244; 14 Cox C.C. 583.

To wolieit and ineite 8 parson to commit a felony was a misdemeanor
at common law. Areh, Crim, Plead. (1900}, 1224,

Where the indietment is for soliciting another to commit murder it is
unnaeessary to negative the commission of the murder which, if committed,
wonld render the accused guilty of the principal offence as an sceessory
before the fuet {sec. 61), for it esnnot be intended that the prineipal
offence has been committed where if is not eharged. 1 Stark. Cr. Plead.,
2nd ed., 148; R. v. Higgins (1801}, 2 East 5,

235. Accessory after the fact to murder.—Every
one is guilty of an indictable offence, and liable to imprison-

ment for life, who is an accessory after the f&ct to murder,
R.8.C., ¢ 162, s 4. .

The aecused must be proved to have done sgome set to agsist the murderer
personally; R. v. Chapple (1840}, 9 C. & P. 355; or by employing ancther .
person to harbour or relieve him. R. v. Greenacre {1837) 8 C. &P, 35;
R. v. Butterfield {1843), 1 oxC.C. 39; B, v. Les (1834),6C. & P, 536: R. v,
Jarvig {1857), 2 M. & Eob. 40. See also note to see. 3.
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236. Punishment of manslaughter.-—Every one who
commits manslaughter is guilty of an indictable offence, and
liable to imprisonment for life. R.8.C,, c. 162, s. 5. '

There is ne power under code see. 639 or otherwise to impese a fine or
any other punishment, in liew of imprisonment, for the offence of man-
slaughter, and there is consequently no judgment or sentence applicable to
a comviction of & corporation for that offenca. R. v. Great West Lavndry
Co. {1800}, 3 Can. Cr, Cas, 514, (Man.).

A previous conviction or acquittal on an indietment for manslaughter is
a bar o a second indictment for the same homicide charging it as murder.
Sec. 633 (2).

237. Aiding and abetting suicide.—Every one is
guilty of an indictable offence and liable to imprisonment
for life who counsels or procures any person to commit suicide,
actually committed in consequence of such counselling or pro-
curement, or who aids or abets any person in the commission of
guicide.

If two persons mutually agree to commit sujeide together, and accord-
ingly take poison or attempt to drown themselves together, but only one of
them dies, the nrvivor is guilty of murder, R. v. Dysoen {1823), R. & R.
523; R. v, Alison (1838) 8 C. & P. 418; R, v, Jessop {18773, 16 Cox C.C.
204; R, v. Stormonth (1897), 61 J.P. 720.

238. Attempt to commit suicide.—Every one who
attempts to commit suicide is guilty of an indictable offence and
lable to two years’ imprisonment.

Attempted suicide.]—This offence was s misdemeanor at common law.
R. v. Burgess (1862), L. & (. 238; 9 Cox C.C. 302, 32 L.J.M.C. 55.

Mere intention to commit the oflence does not comstitute an attempt;
game met immediately conneeted with the prineipal offence must be proved
to have been done by the aceused. R. v. Hagleton {1855} Dears. 515, B3R,
24 L.J.M.C. 158; K. v. Roberts {1835) Dears. 539, 25 L.J.M.C. 1T; R. v
Cheeseman (1862}, L. & C, 140, 9 Cex, C.C. 100,

239. Neglecting to obtain assistance in childbirth.
Every woman is guilty of an indictable offence who, with either
of the intents heveinafter mentioned, being with child and
being about to be delivered, neglects to provide reasonable
assistance in her delivery, if the child is permanently injured
thereby, or dies, either just before, or during, ov shortly after
birth, unless she proves that such death or permanent injury
was not caused by such neglect, or by any wrongful act to
which she was a party, and is liable to the following punish-
ment :—

(a.) If the intent of such neglect be that the child shal
not live, to imprisonment for life ; '

(b,) If the intent of such neglect be to conceal the fact
of her having had a child, to imprisenment for seven years
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It has been held that a woman cannot be convieted of manslaughter on
evidence that, knowing she was mnear the time of delivery, she wilfully
abstained from taking the necemsary precautions to preserve the life of her
child after its birth, in consequence ¢f whick neglect it died. R. v.
Knights (1860}, 2 F. & F. 46; but see R. v. Handley {1874}, 13 Cex C.C.
79, where Brett, J., held that if the woman, withoutintending the deuth of
the c¢hild, defermives to be alone at the hirth for the purpose of temyporary
econceslment, and the child afterwards dies by reason of her wicked negli-

ence, she is guiity of manslaughter. Cf. R. v. Middleship {1851), 5 Cox
.C. 274,

240. Concealing dead body of child.—Every one is
guilty of an indictable offence, and liable to two years’ imprison-
ment, who disposes of the dead body of any child in any
manner, with intent to conceal the fact that its mother was
delivered of it, whether the child died before, or during, or after
birth. R.8.C, c. 162, s. 49.

Coneealment of birth was dealf with by see. 61 of 32-33 Viet., e. 20,
Althongh tho mere denial of the bhirth will not support a eonvietion; R, v.
Turner (1839}, 8 C. & P. 753, it is a factor in proof of the offence. R. v.
Piehd (1879), 30 U.C.C.P. 409. What is a secret disposition must depend
on the eireumstanees of each particular ease. The meoest eomplete exposure
of the body might be a concealment, ex gr. if placed in a seclnded place
where the body would not be likely to be found. R.v.Brown (1870}, L.R.
1 .C, 244,

‘' Child,”’]—A foetus whieh has not resched the period at which it might
have beon born alive is unot a ' child.”’ R. v. Berrimgn (1854}, 6 Cox C.C.
38%; but see R. v. Colmer (1864), 9 Cox C.C. 506.

Evidence.]—The former statutes, B.8.C. 1586, ch. 162, see. 49 and 24-95
Viet., c¢h. 100, see. 80, required that thare should be a ‘*soeret disposition’? of
the dead body. A disposal in any wanner with the intent here specified
iz pufiicient under the Code.

Under the former law it was held to be a *‘seeret disposition’’ where
the woman placed the dead body of the child of whichk she had heen
delivered between & trunk and the wall of a room in which she lived alone,
and on being charged with having had a child she at first denied it, but
being pressed she pointed ont whers the body was. R.v. Piehé, 30 U.C.C.P.
409,

A final dispositidn of the body of the child ig not essential, and it is an
offence if it be hid in a place from which & further removal was sontem-
plated. B. v. Goldthorpe (1841), ¥ Moo, C.C. 244; R. v. Perry (1853),
Dears, 471.

Where the only evidence was that the woman had been delivered of a
child the body of which was taken away by two other persons, but the
prisoner did not know where it was put, it was held {nsufficient. R. v,
Bate {1871}, 11 (lox C.¢. 684.

There must be an identifieation of the body found as being that of the
child of whicl she is alleged to have been delivered. R. v. Williams (1871),
11 Cox C.C. 684.

It must also be proved that the bedy concealed was that of a ehild dead
at the time of the disposal or coneealment. R. v. Bell {1874}, Irish R, &
C.I. 541; R, v, May (1867}, 16 L.T. RBep. 382; 10 Coxz. C.C. 448,

The mere denial of the birth is not sufficient proof of intent to conceal.
R. v. Turner (1839}, 8 C. & P. 755. It must be shewn that the aceuwsed did
some act of dispora] of thebhody after the child was dead. Ibhid.
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The faei that the mother had previocusly allowed the birth to be known to
gome persons is hot eonclusive evidence negativing concealment. R. v.
Douglas (1836}, 1 Mood. C.C. 480; R. v. Cornwall (1817}, R. & B. 336,

Confession as evidence.]—A. being questioned by a polics sonstable about
the concesiment of a birth gave an answer which eaused the officer to say
te her, ‘It might be better for you $o tell the truth and not a lie’’ ; and
it was held that a furiher statement made by her to the officer was inadmis-
gible in evidence, sa not being free and veluntary, Bhe was inken into
eustedy on the same day, placed with two accomplices, and charged with
couceslment of birth, All three then made statements. It was held that
those made by the accomplices eould ot be deemed to be affected by the
previous inducement to A. and were therefore admissible against them-
selves, although that made by A. wasinadmissible. When before the magis-
trate for the preliminary inguiry the three prisoners reeeived the formal
caution (sec, 591) from the magistrate as t0 anything they wished to say in
regard to the charge, and A. then made a statement which was taken down
in writing and attsehed to the deposition, and this latter statement wus
admissible in evidence against her, K. v. Bate (1871}, 11 Cox (.C. 686.
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PART XIX.

BODILY INJURIES, AND ACTS AND OMISSIONS
CAUSING DANGER TO THE PERSON.

241, Wounding with intent.

242, Wounding.

247, Shooting at His Majesty's vessels—wounding customs or
inland revenue officers.

244. Disabling or administering drugs with intent to commit
an ndictable offence. , :

. Administering poison so as to endanger life.

- Administering poison with intent to injure.

247, Cousing bodily injuries by explosives.

248. Attempting to cause bodily inguries by explosives.

249, Setting spring-guns wnd mon-traps.

250, Intentionally endangering the safety of persons on

rerilways, .

Negligently endangering the safety of persons on railways.

Negligently causing bodily injury to any person.

. Injuring persons by furious driving.

. Preventing the saving of the life of any person shipwrecked.

. Leaving holes in the ice and exeavations unguarded.

. Sending unseqworthy ships to sed.

257. Taking unseaworthy ships to sex.
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241. Wounding with intent.—Every one is guilty of
an indictable offence and liable to imprisonment for life who,
with intent to maim, disfigure or disable any person, or to do
some other grievous bedily harm to any person, or with intent
to resist or prevent the lawful apprehension or detainer of any
person, unlawfully by any means wounds or causes any grievous
bodily harm to any person, or shoots at any persom, or, by
drawing & trigger, or in any other manner, attempts to dis-
charge any kind of loaded arms at any person' R S.C:, 162,s. 13.

Asvoult,]—Upon an indietment charging a shooting at a person with a
felonious intent, if the prisoner be acqnitted of the felony, a verdiet for
common assault may be renderad. Re Cronan {1874), 24 U.C.C.T. 106.

Indietment.]—If the indictment charges that the accused did ‘‘ infliet !
grievous bodily hamn, it sofficiently eharges the ‘'eausing’’ of grievous
bodily harm. K. v. Bray (1883}, 15 Cox C.C. 197.
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The instrument or means by which the injury was inflicted need not be
stated in the indletment, and if stated need not be proved as laid. R. v.
Briggs (1831}, 1 Moo, C.C. 318.

Lvidence of inteni,]—The intent may be inferred from the aet com-
mitted. E. v. Le Dante, 2 Geldert & Oxley (N.8.) 401,

A person who fires a loaded pistel into a group of persons, not siming at
any one in particnlar, but intending generally t¢ do grievous bodily harm,
and who hits one of them, may be eonvieted on an indietment charging kim
with shooting at the person he has hit with intent to do grievous bodily
harm to that person. R. v. Fretwell (1864}, L. & C. 443, B Cox C,C. 471,

Intent against one person; wounding another.]--The statutory form FF,,
sub-ses, (f), shews that this seetion ineludes as an offence the causing of
actual bodily harm to & person although dome with intent t¢ cause sueh
harm to another; and also that where the intent is to preveut a lawful
apprehension the persen about to be apprehended is not necessarily the
person charged with the wounding or other offence under this geetion,

Not only will an indictment charging the aceused with wounding A,
with intent to do him grievous bodily injury be supported by evidence that
he intended to do grievous bodily harm to the man he wounded, and who,
in faet was A., slthough the aceused did not think that he was A., bus
somebody else, R. v. Btopford {1870}, 11 Cox C.C. 643; but it will he
suficient under this seetion that the defendant wounded, ete., any person
with intent to maim, ete., a third person. R. v. Latimer 51886}, 17 Q.B.D.
869,16 Cox 707; Archboeld Cr. Plead. (1900), 806, Tt will be observed that
there is a possible distinetion in this respeet between secs. 232 and 241, for
in the former the words ‘‘any persen’’ do not follow the words ‘* with
intent to commit murdar,’’ and it may consequently be inferred that the
intent to murder must Le directed against the very person wounded, ete,

. Bee note to see. 232, )

Maim, disfigure or disable.]—To maim is to injure any part of 2 man's
body which may render Lim. in fighting, less able to defend himself or to
annoy hiz enemy, 1 Hawk., eh. 44, see. 1; R, v, Sullivan (1841}, ¢, &
Mar. 208, To disfgure is to do some external injury which may detraet
from his personal appearance. To disable is to do something which creates
a permanent disability and not merely a temporary injury. Archbold Ce.
Plead. (1900}, 807; I, v. Boyee (1824}, 1 Mood. C.C. 29,

Grievous bodily harm.]—-An injury serviongly interfering with health or
‘eomfort, although neither permanent or endangering life, iz sufficient. K.
v. Ashman (1858}, 1F. & F. 88; . v, Cox (I818), R. & E. 362.

Inient to prevent lawful apprehension.]—1t must be shewn that the arrest
would have been lawful. Asg to when an arrest is justified, see see, 22 et
Beq. and sec. 552,

Wounds.]—A wounding may be ‘' either with or without any weapon or

instrument;’’ sec. 242; but the skin must be broken. R. v. Wood (1830},
1 Mood. C.C. 278; B, v, Briggs (1831), 1 Mood. .C. 318; R. v. Withers
(1831), 1 Mood. C.C. 294: R, v, Sheard (1837), 7 C. & P, 846.

_ Attempt to discharge Toaded arms.]—Ree note to see. 232,

‘Perdiet,]--A charge of wounding or eausing grievous bodily harm with
intent ig Inclusive of the offence of common gssault and a verdiet for the
iatter offenee may he returned by virtue of see. 713. R, v. Laskey, 1 P. & B,
(N.B.) 194; R. v. Taylor {1869}, I..R, 1 C.C.R. 194, And likewise, if the
jury are not convineed ag to the intent, they may find the accused gunilty of
unlawfully wonnding if wounding be eharged, or of unlawfully inflicting
grievous bodily harm if that be charged, in which case the punishment is
nnder see. 242, R. v. Waundby, [1895] 2 Q.B. 482,
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242 Wounding or grievous bodily harm.—Every
one is guilty of an indictable offenee and liable to three years’
imprisonment who unlawfully wounds or inflicts any grievous
bodily harm upon any other person, either with or without any
weapon or instrument. R.8.C, c. 162, s. 14.

Wounding. | —See notes to sees, 232 and 241,

Powers of justices. | —Justices of the peace have no power on a preliminary
investigation before them of a charge of unlawfully wounding, to reduce
the charge to one of common nesault, over which they would have summary
jurisdietion. R. v.Lee (1897}, 2 Can, Cr. Cas. 233, per MeDougall, Co. J.;
Miller v. Lea (1898}, 2 Can. Cr. Cas. 282.

A convistion reeorded by justiees in such a ease upon a plea of guilty to
the charge as reduced, is not & bar to an indictment for unlawinlly wounding,
baged upon the same state of facts, and does not support a ples of autrefols
conviet. Ihid.

Ferdict.]—Upon an indictment for assaulting, beating, wonnding and
inflicting grievous bodily harm, the prisoner may be eonvieted of a common’
asganlt,  See.T18. R. v. Oliver (1860}, Bell C.C. 287; R. v. Yeadon {1862},
L. & C. 81; and & verdict for common assanlt was held good where the indiet-
ment charged only the inflietion of grievous hodily harm, R. v.Canwell, 20
I.T. 402; 11 Cox C.C. 263, and see R, v, Taylor, 11 Cox C.C. 261.

243. Wounding public officer.—Every one is guilty of
an indietable offence and liable to fourteen years’ imprisonment
who wilfully—

(a.) shoots at any vessel belonging to His Majesty or in
the service of Canada; or _
(h.) maims or wounds any public officer engaged in the
execution of his duty or any person acting in aid of such
officer. R.8.C., c 82, s 213; c. 34, 5 99

Public officer.]—This term is inclusive of any inland revenue or customs
officer, officer of the army, navy, marine, militia, North-West Mounted
Police, or other officer engaged in enforeing the laws relating to the revenue,
eustoms, trade or navigation of Canads. See. 3 (w.}.

Deseribing the offence.]—To justify » sentence of more than threa years’
impriscnment for assault and wounding a public officer, the charge must
allege that the offence was committed while the efficer was engaged in the
execution of his duty. 1. v. Dupont (1900), 4 Can. Cr. Cas. 566 (Que.).

A mere description of the assaulted party in the information as an aeting
detective does not justify a sentence of seven years on a plea of guilty, nor
does it imply that the assanlt took place while the officer waas engaged in
the execution of his dufy. 1bid.

244. Attempt to strangle, ete.—Every one is guilty of
an indictable offence and Hable to imprisonment for life and to
be whipped, who with intent thereby to enable himself or any
other person to commit, or with intent thereby to assist any
other person in committing any indictable offence—
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{e.) by any means whatsoever, attempts to ehoke, suffo-
cate or strangle any other person, or by any mneans calculated
to choke, suffocate or strangle, attempts to render any other
person insensible, unconsecious or ineapable of resistance; or

(b.) unlawfully applies or administers to, or causes to
be taken by, or attempts to apply or administer to, or
attempts or causes to be administered to or taken by, any
person, any chloroform, laudanum or other stupefying or
_overpowering drug, matter or thing. R.8.C, ¢ 162, ss. 15
and 16.

See note to see, 232,

245. Administering poison so as to endanger life.—
Every one is guilty of an indietable offence aud liable to fourteen
years’ imprisonment who unlawfully administers to, or eauses to
be administered to or taken by any other person, any poison or
other destructive or noxious thing, so as thereby to endanger
the life of such person, or so as thereby to infliet upon such
person any grievous bodily harm. R.8.C, c. 162, s. 17.

' Administering.’’]—See note to see. 232,

Any poigon or other destructive or nosious thing. J—Bome drugs are noxious
only when faken in large guantities; and it ia doubtful whether the admin-
istering of a drug in 80 small a quantity as to be mca.pa,ble of doing harm
although a la.rger quantity of the drug would be a poisonous dose, is
administdring a *‘ poison.”” R, v. Hennah (1877), 18 Cox C.C. 547: R. v,
Cramp (1880), 5 @.B.D. 307. In the latter case it is suggested that where
the drug administered is a recognized *‘ poizon *” it may be that the offence
is caomplete although the quantity administered is too small to be noxious.

246. Administering poison with intent to injure.—
Every one is guilty of an indictable offence and liable to three
years’ imprisonment who unlawfully administers to, or eauses to
be administered to or taken by, any other person any poison or
other destruetive or noxious thing, with intent to injure, aggrieve
or annoy such person. R.8.C, ¢ 162, s. 18.

If eny grievous bodily harm ig in fact inflicted, the offence comes under
sec. 245. Tulley v, Corrie (1867), 10 Cox C.C. 640.

Any poison or other destructive or noxious thing.]—Bee note to see. 245,

Intend to injure, aggrieve or annoy.|—Where the defendant administered
eantharides to & woman and the jury found that it was sdministered with
the intent to excite her sexual passion and desire, in order that the
defendant might have eonnectlon with her, this waogs held to be an gdmin-
istering with intent to ‘‘injure, aggrieve and annm ' her. R.v. Wilkins
{1861), L. & C. 83, 9 Cox C.C. 20, 81 L.I.M.C.



Part XIX. BomLy INJURIES, ETC. [§ 248] 205

247, Causing bodily injuries by explosives.—Every
one is guilty of an indictable offence and liable to imprisonment
for life who unlawfully and by the explosion of any explosive
substance burns, maims, disfigures, disables or docs any grievous
bodily harm to any person. R.8.C. c. 162, s. 21.

. Explosive substance.]—This expression includes any materials for making
An explosive substance; alsoc any apparatus, machine, implement or
materisls used, or intended to be used or adapled for causing, or aiding in

esuging, any explosion in or with any explosive substance, and also any part
of any such apparstus, maehine or implement, Bee. 3 {i}.

Dangerous storing of explosives.] —Keeping naphthain a populeus place in
such guantities as to cause terror or danger is a common law nuisance &8
being an act injurious to publie safety. R. v, Lister (1857}, D. & B. 200,
And so is keeping gunpowder or other explosives in dangerous proximity o
stroets or houses. R. v, Taylor (1742, ¢ Str. 1167; 1 Russ, Cr. Gth ed.,
734 {n). And where defendants were eharged with having unlawtully
knowing and willingly deposited in & room in s Indging or boarding house
in the oity of Halifax near to certain streets or thoroughfares and in elose
proximity to divers dwelling houses excessive guantities of dynamite by
reason whereof the inhabitants were in great danger, it wes held that the
indietment was not bad for failure to allege either carelessness or that the
quantities were 8o great that care would not produce safety. E. v. Holmes,
5 R. & G, (N.B.) 488,

248. Attempting to cause bodily injuries by explo-
sives,—Every one is guilty of an indictable offence and liable,
in case (a.) to imprisonment for life and in case (b.) to fourteen
years’ imprisonment, who unlawfully— :

(@) with intent to burn, maim, disfigure or disable any
person, or to do some grievous bodily harm to any person,
whether any bodily harm is effected or not—

(i.) causes any explosive substance to explode;

(ii.) sends or delivers to, or causes to be taken or
received by, any person any explosive substance, or any
other dangerous or noxigus thing ;

(iil.) puts or lays at any place, or casts or throws at
or upen, or otherwise applies to, any person any corrosive
fluid, or any destructive or explosive substance; or
(b.) places or throws in, into, upon, against or near any

building, ship or vessel any explosive substance, with intent

to do any bodily injury to any person, whether or not any
explosion takes place and whether or not any bodily injury

is effected. R.8.C., c. 162, 5s. 22 and 23. :
Throwing corrosive fuid.]—Unless the contrary be proved the intention
will be evidenced by the get: R. v. Rhenwick Williams {1790), 1 Leach

?33%; Iaglod the question of intent is for the jury. R. v. SBannders, 14 Cox



206 [§ 249] CriMiNaL CoDE.

Throwing oil of vifrol in & person’s faee has been held not to be a
“* wounding,”’ R, v. Murrow (1833), Moed, C.C. 456.

Destructive matier.]—Under a similar English statute 7 Wm, IV, and 1
Viet., ¢. 85, sec.d, boiling water washeldto be *‘ destruetive matter.”’ R,
v, Crawford {1846}, 1 Den. 100, 2 . &K, 129, Iu that ease the prisoner was
indieted for maliciously throwing boiling water upen her husband. Under
the inflnence of jealousy she had boiled & quart of water and while he was
asleep she poured it over his face and intc one of his ears and ranaw ay
boasting thai she had boiled him in his sleep. The injury deprived the
man of sight for some time and affected his hearing. A conviction was
affirmed on g cuase reserved.

Neogligent blasting of stone in & quarry and thereby projecting large
pleces of sfone so as to endanger the safety of persons in houses and on the
highways adjoining the quarry, was indictable st common law as a misde-
meanor. R. v. Motters (1864), L. & (. 491,

249, Setting spring-guns and man-traps.—Every one
is guilty of an indictable offence and liable to five years’ imprison-
. ment who sets or places, or causes to be set or placed, any spring-
gun, man-trap, or other engine caleulated to destroy human life
or inflict grievous bodily harm, with the intent that the same or
whereby the same may destroy, or inflict grievous bodily harm
upon, any trespasser or other person coming in contact therewith.

2. Every one who knowingly and wilfully permits any such
* spring-gun, man-trap or other engine which has been set or
placed by some other person, in any place which is in, or after-
wards comes into, his possession or occupation, to eontinue so set
or placed shall be deemed to have set or placed such gun, trap
or engine with snch intent as aforesaid.

3. This section does not extend to any gin or trap usually
set or placed with the intent of destroying vermin or noxious
animals, R.S.C, c. 162, ¢. 24.

A similar provision in the English statute 7 & 8 Geo. IV. eh. 18, washeld
not fo be applicable to the sefting of dog-spears on a man’s own land with
1o intenticn to harm human beings snd withont having brought about such
& result. Jordin v. Crump (1841), & M. & W, 782.

It desth is caused by unlawfully setting a spring gun the person setting
it is guilty of manslaughter. K. v. Heaton (1896}, 60 J_P. 508.

250. Intentionally endangering the safety of per-
sons on railways.—Every one is guilty of an indictable
offence and liable to imprisonment for life who unlawfully

(u.) with intent to injure or to endanger the safety of
any person travelling or being upon any railway.

(i.) puts or throws upon or across such railway any
wood, stone, or other matter or thing;
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(ii.) takes up, removes or displaces any rail, railway
switeh, sleeper or other matter or thing belonging to such
railway, or injures or destroys any track, bridge or fence
of such railway, or any portion thereof;

(iil.} turns, moves or diverts any peoint or other
nachinery belongmtr to sueh railway ;

(iv.) makes or shows, hides or removes any signal or
light upon or near to such railway;

(v.) does or causes to be done any other matter or
thing with such intent ; or

(b)) throws, or causes to fall or strike at, against, intoor -
upon any engine, tender, carriage or truck used and in
motion upon any railway any wood, stone or other matter
or thing, with intent to injure or endanger the safety of any
person being in or upon such engine, tender, carriage or
truck, or in or upon any other cagine, tender, carriage, or
truck of any train of which sueh first mentioned engine,
tender, carriage or truck forms part. R.8.C.c 162, ss. 25
and 26. :
Form FF.—An example of stating one of

the offences mentioned in this section is given as
follows in Code Form F¥:_—< A, with intent to
injure or endanger the safety of persons on the
Canadian Pacific Railway, did an act caleulated
to interfere with an engine, a tender, and certain
carriages on the said railway on at by
(describe with so much detuil as s sufficient fo
give the accused reasonable information as to the
acts or omissions relied on against kim, and to
identify the tramsaction. ) o
he corresponding English Aet, 24-25 Viet., ch. 97, sees. 35-37, has
been held to apply to both public and private railways ; O’'Gormun v, Bweet
{1890), &4 J.P. 663; and to railways not yvet opened for regular traffic, but

in nge for the convevanee of workmen and materiais, E.v.Bradford (1860),
Bell C.C. 268,

Amn acquittal under this seetion will not bar an indietment under seo, 251,
E. v. Gilmore {1882}, 15 Cox C.C. 85,

251. Negligently endangering the safety of per-
sons on railways.—Every ome is guilty of an indictable
offence and liable to two years’ imprisonment who, by any
unlawful act, or by any wilful omission or neglect of duty,
endangers or causes to be endangered the safety of any person
conveyed or being in or upon a railway, or aids or asgists therein.
RS.C,ec 162, 8 27,
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Other offences relating to the opervation of railways are contained in
“The Railway Act' (Caw.) 1888, ch. 28; The Railway Amendment Act
{Can.), ch. 37, sec. 4, and Code zees. 489-401, 521,

Omisston or neglect of duty.]—There must e u duty to do the thing
omitted to be done; a promise, not eonstituting a eontract, made by o rail-
way manager to do something which the company were under no legal
obligation to-do does not constitute a *‘ duty ** under this section. Ex parte
Brydges, 18 L.C. Jur. 141.

- 252 Negligently causing bodily injury te any
person.—Every one is guilty of an indictable offence and liable
to two years’ imprisonment who, by any unlawful act, or by
doing negligently or omitting to do any act which it is his duty
to do, causes.grievous bedily injury to any other person. R.S.C,,
¢ 162, 5. 33 .

Although o eorporation cannot be gullty of manslaughter, it may he
indieted under this section for having cmused grievous bodily injury by
omitting to maintain in a rafe condition a bridge or structure which it was
ite duty to s¢ maintain, and this notwithstanding that death ensued atonce to
the person sustaining the grievous bodily injury. A fine is the punishment
which must be substituted under Cr. Code sec. 639 in the case of B corpora-
tion, in lien of the imwprisonment mentioned in Cr. Code sec. 252, and the
amount is in the diseretion of the eourt (Cr. Code sece. 934). The expres-
sion ‘! grievous hodily injury ’! ineludes injuries immediately resulting in
death, and as & corporation is not amenable to a charge of manslanghter,
the death is as to it a eirenmstance in aggravation of the erime, and does
not enlarge the nature of the offence. K. v. Union Colliery Ce. (1900},
3 Can. Crim. Cas. 523 (B.C.); affirmed by the Supreme Court of Canada

" sub. nom., Union Colliery v. The Queen (1800}, 4 Can. Cr, Cas, 400,

253. Injuring persons by furious driving.—Every
one i3 guilty of an indictable offence and liable fe two years’
imprisonment who, having the charge of any carriage or vehicle,
by wanton or furicus driving, or racing or other wilful miscon- -
duct, or by wilful neglect, does or causes to be done any bodily
harm to any person. R.S8.C, e. 162, s. 28

Any carriage or vehicle.]—The same expression appears in the Offences
" against the Person Aet, 1861, 24-25 Viet. (Imp.), ch. 100, see. 35, and

under it ithas been decided that bieyeles are included. R, v, Parker{1895),
. 652 J.P. 793, per Hawkins, J.

Wilful migconduct.]——An met is ‘° wilfully ** done if the defendant in-
tentionally did it knowing that bodily harm to some person is likely to
result. R. v, Holrovd (1841}, 2 M., & Rob. 539; or with a reckless dis-
rogard of the natural consequences of the act. R. v. Monaghan {1870), 11
Cox C.C. 608. Compare sac. 481, defining the term ' wiiful '’ as used in

. Part XXXVIT.

(Amendment of 1895.)

254. Preventing the saving of the life of any
person shipwrecked.—Every one is guilty of an indictable
offence and liable to seven vears’ imprisonment
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(a¢.) who prevents or impedes, or endeavours to prevent
or impede, any shipwrecked person in his endeavour to save
hig life; or

(b.) who without reasonable canse prevents or impedes,
or endeavours to prevent or impede, any person in his
endeavour to save the life of any shipwrecked person,

RS.C, e 81, 5. 36.

Shipwrecked person.]—This term inecludes any person belongmg tg, on
board of or having quitted any vesse! wreeked, stranded or in distress at
sny place in Csnada. See sec. 3 ().

%255. Leaving holes in the ice and excavations
unguarded.—FEvery one is guilty of an offence and liable, on
summary conviction, to a fine or imprisonment with or without
hard labour {or both) who—

(w.) cuts or makes, or eauses to be cut or made, any
hole, opening, aperture or place, of sufficient size or area to
endanger human life, through the ice on any navigable or
other water open to or frequented by the public, and leaves
such hole, opening, aperture or place, while it is in a state
dangerous to human life, whether the same is frozen over
or not, uninclosed by bushes or trees or unguarded by a
guard or fence of sufficient height and strength to prevent
any person from accidentally riding, driving, walking,
skating or falling therein; or ' '

(6.) being the owner, manager or superintendent of any
abandoned or unused mine or quarry or property wpon or in
which any excavation has been or ds herealter made, of a
sufficient area and depth to endanger human life, leaves the
same unguarded and uninclosed by a guard or fence of
sufficient height and strength to prevent any person from
accidentally riding, driving, walking or falling thereinto; or

(¢.) omits within five days after conviction of any such
offence to make the inclosure aforesaid or to construct
around or over such exposed opening or excavation a guard
or fence of such height and strength.

2. Every one whose duty it is to guard such hole, opening,
aperture or place is guilty of manslaughter if any person loses
his life by accidentally falling therein while the same is
ungusrded. R.5.C, e. 162, ss. 29, 30, 31 and 32.

11—CRIM, CODE.
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( Amendment of 1895.)

256. Sending unseaworthy ships to sea.—Every one
is guilty of an indictable offence and liable to five years’
imprisonment who sends, or attempts to send, or is a party to
sending, a ship registered in Canada to sea, or on a voyage on
any of the inland waters of Canada, or on a voyage from any
port or place on the inland waters of Canada to any port or
place on the inland waters of the United States, or on a voyage
from any port or place on the inland waters of the United
States to any port or place on the inland waters of Canada, in
such unseéaworthy state, by reason of overloading or under-
loading or improper loading, or by reason of being insufficiently
manned, or from any other cause that the life of any person is
likely to be endangered thereby, unless he proves that he used
all reasonable means to insure her being sent fo sea or on such
voyage in a seaworthy state, or that her going to sea or on
such voyage in such unseaworthy state was, under the circum-
stances, reasonable and justifiable. 52 V. ¢ 22, s 3, as
amended by 56 V., c. 32.

No person shall be proseeuted for any offence under this seeiion without

the consent of the Minister of Marine anud Fisheries, Sec. 546 as amended,
56 Viet. (Can.}, c¢b. 32,

See, 437 of the Merchant Shipping Aet, 1894 (Imp.}, 57-58 Viet,, ¢h, 60,
also provides as follows:—*' If any pereon sends or attempts fo gend, or is
party to sending or attempting to send a British ship to sea in such
unseaworthy state that the life of any person is likely to be thereby
endangared, ke shall in respect of each offence be gniity of a misdemeounor
unless he proves that he used all ressonable meany to insure her heing
gent to sea in a seaworthy state, or that her geing to sea in such unrea-
-worthy state was, under the cireumstances, reasonable and justifiable, and
for the purpose of giving sueh proof he may give evidence in the same
mannet a5 any other witness,’’ But a prosecution under that seetion of the
Merchant Shipping Aet in a British possession can only be brought by or
with the consent of the govermor thereof, i.e., in Canada, the Governor-
General. Thid, see. 457 {3).

2537.—Taking unseaworthy ships to sea.—Every one
is guilty of an indictable offence and liable to five years’
imprisonment who, being the master of a ship registered in
Canada knowingly takes such ship to sea, or on a voyage on
any of the inland waters of Canada, or on a voyage from any
port ov place on the inland waters of Canada to any port or
place on the inland waters of the United States, or on a voyage
from any port or place in the United States to any port or
place on the inland waters of Canada, in such unseaworty state,
by reason of overloading or underloading or improper loading,
or by reason of being insufficiently manned, or from any other
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cauge, that the life of any person is likely to be endangered
thereby, unless he proves that her going to sea or on such
voyage in such unseaworthy state was, under the cireumstances,
reagonable and justifiable. 52 V., c. 22, s, 8,

No person shall be prosecuted for any offence under this or the preceding
section without the consent of the Minister of Marine and Fisheries. Bee.
546 ar amended, 56 Viet, {Can.}, ch, 32,

The Merchant Bhipping Aet, 1894 (Imp.), 57-58 Viet., ch. 60, see. 457,
makes the following additional provision:—'*I1f the master of a British
ship knowingly takes the same to ses in such unseaworthy state that the
lite of any person is likely to be thereby endangered, he shall in respeot of
each offenee be gnilty of a misdemesanor unless he proves that her going to
gea in such nneeaworthy state was, under the circumstances, reagonable and.
justifiable, and for the purpose of giving such proof he may give evidence
in the same manner as any other witness.’’ A prosecution under that
section ecannot, howaver, be brought in Canads withont the eonsent of the
Governor-General. Thid, sec. 457 (3).
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PART XX,

ASSAULTS.

SECT. :

258. Assault defined.

259. Indevent assaults on females.

260. Indecent assaulis on males.

261. Consent of child wnder fourteen no defence.
262. Assaults causing actual bodily harm.

263. Aggravated ussault.

264. Kidnopping.

265, Commeon assaulis.

258. Assault defined.—An assault is the act of inten-
tionally applying force to the person of another, directly or
indirectly, or attempting or threatening, by any act or gesture,
to apply force to the person of another, if the person making
the threat has, or causes the other to believe, upon reasonable
grounds, that he has, present ability to effect his purpose, and
in either ecase, without the consent of the other or with such
congent, if it is obtained by fraud.

To diseharge a pistol loaded with powder and wadding at a person
within such a distance as that the party might have been hit, is an assanlt.
R. v. Cronau {1874),24 U.C.C.P, 106,

A conviction for unlawfully assaulting V. by standing in front of the
horses and carriage driven by the said V. in a hostile manner, and thereby
foreibly detaining him, the said V., in the publie highway againgt his will,
wag held bad, in stating the detention as a ¢onclusion and not as part of the
charge. R.v. MeElligott (1883}, 3 O.P, 533, Tt will not be inferred &s a
matter of law that standing in fronf of the horses was a forcible intentiom,
there being no statement that the detention was by any other means than
mere passive resistance. Ibid. i

An indictment for rape includes the lesser charge of aseaulf, and =&
verdict thareon of guilty of common assanlt is properly followed by a convie-
tion although the information was laid more than six months after the
offence was committed. R. v. Edwards (1898), 2 Can, Cr. Cas, 98,

Effect of consent in cases of assauit,]—No one may consent to any aet
which iz either intended to eause or is likely to cause death or any grievous
bodily harm. [t is unlawful for & man either to kill or maim himself, and
he cannet lawtully eongent to be killed or maimed by ancther person, And
so duelling is sgainst the law, and, if two persons deliberately agree to
fight a-duel nnd one kill the other, be is guilty of murder. Prize-fighting
algo is illegal, althongh no more daadly wespond be used than the naked
fista of the combatanta; for here the object of each is fe do to the other am
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mueh herm as can be done with the hands, so long ag he keeps within the
tules under which they fizht, and to subdue the other until from injury or
exhanstion ke is unable to fight any more. In the ease of Reg. v. Coney
{1882}, 30 W.R. 878, 8 Q.B.D. 534, which was argued before the whole of
the Queen’s Beneh Division, all the judges were agreed that a prize-fight is
illegal, and that the congent of the parties to fight sould not make it legal.
Stephen, J., said: ' When one person is indieted for inflicting personal
injury upon ancther, the consent of the persom who sustains the injury is
no defence to the person who infliets the injury, if the injury is of such a
nature or is inflicted under such cireumatances that ite infliction is injurious
to the public a8 well a8 to the persen injured. But the injuries given and
received in prize-fights are injurious to the publie, both becausse it is
against the public interest that the lives and the health of the combatants
gshonld be endsngered by hlows snd because prize-fights are disorder]y
exhibitions, misehievous on many obvious gronnds, Therefore, the congent
of the parties to the blows which they mutually receive doa:s not prevent
- those blows from being assgults.”’

If, whilst playing a game, a player deliberately infrioges the rules, anéd
in so doing huriz another, he iz guilty of an assaunlt, for the econment of the
person injured cnly extends to acts committed within the rules. East, in
his Fleas of the Crown, says: ‘‘ If two were engaged to play at cudgels, and
_the one made a blow at the other likely to hurt before he was upon his
puard, and without warning, and death ensued, the want of due and friendly
warning would make such act amount to manslaughter, bnt not to murdez,
beeause the intent was not malieicus.”? (Sol. Jour.)

And no rules or practice of any game can make that lawful which ia
unlawful by the law of the land; and the law of the land says you shall not
do that which is likely fo cansa the death of another. R. v. Bradehaw
{1878), 14 Cox C.C. 83.

A charge of common assanlt may in certain cases be completely
answered by proof of ¢onsent on the part ofthe person bringing the charge.
Thug, if a man strike another with a stiek, this is prima facie an offence,
although no real harm be doune; if, however, the two had agreed to engage
in a mateh of singlesticks, and in the eourse of the game, and without
trensgression of its rules and with no intent to inflict harm, the complainant
was sfruck, his eonsent to run the risk of receiving a blow is 2 defence to
the charge of azeanlt.

259. Indecent assaults on females.-—Every one is
guilty of an indictable offence and liable to two years’ imprison-
ment, and to be whipped, who—

(.) indecently assaults any female; or

(b) does anything to any female by her consent which
but for such consent would be an indecent assault, such
consent being obtained by false and fraudulent representa-
tions as to the nature and quality of the act. 53 V., . 37,
8. 12,

A blow struck in awger or whieh is intended or is likely to do corporal

hurt is a eriminalassault, notwithstanding the consent to fight of the person
struck. E. v. Buchanan {1898}, 1 Can. Cr. Cas, 442 (Man,}

Ewidenes.]—As to the evidenee of ehildren nnder fourteen who do net
understand the nature of an oath see see. 685.
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All such relevant acts of the party as may reasonably be considered
explangtory of his motives and purposes, even though they may severally
cougtitute distinei felonies, are eclearly admissable in evidence. R.v.
Chuie (1882), 46 U.0.Q.B. 555; Wills on Circumetantial Evid. 47.

If, on a0 indictment of rape the jury acquit the aecuged of that offence,
but find him guilty of indecent assanlt, and the other evidence in the case
ig ample to warrant the verdiet, it should stand notwithstanding the
improper admission in evidence of statements made by the prosecutrix by
way of complaint following the offence, she having then complained of amn
assault but not of rape. R. v. Graham {1809}, 3 Can. Cr. Cas. 22 (Ont.}.
'The seeused may, on an indictment for rape, be convieted of assanlt with
intent to commit vape. John v. The Queen, 15 Can. 8.C. K. 384.

It was formerly the law that if the girl eonsented to the indecentassaunlt,
the prisoner counld uot be sonvieted of that offence, although the girl was -
under the age up to which eonsent is immaterial on a charge of carnally
knewing, it being held that there could be no assault on a person eonsenting,
R. v. Connolly Els'?l), 26 U.C.Q.B. 317; R. v. Paquet, ¥ Quebee L. R. 361;
R. v. Holmes (1871}, L.R., 1 C.C.R. 234, 12 Cox C.C. 137, Now, by sec.
261 of the Criminal Code, 1892, it iz provided that ‘‘ It is no defence to a
eharge or indiectment for any indecent assault on a young person under the
age of fourteen years fo prove that he or she consented {o the aet of
indeceney.’’ But there can be sfill no convietion for comwmon sassault
where there is consent.

If a medieal practitioner unnecessarily strip a femasle patient naked
nnder the pretence that he ecannot otherwise judge of her illness, notwith-
standing her continued protests snd objections, it is an assanlt if he assisted
to take off her clothes, Rex. v. Rosinski (1824}, 1 Moody C.C. 18, I Lewin
0.0, 11. It ie to be left te the jury to say whether the prisoner really
believed that the stripping ecould assist him in ensabling him to eure her.
Ibid.

Apart from statutory provieion there ean be in law no aszault unless it
be against eonzent. R. v. Martin (1830}, & C. & P. 215; R. v. Guthrie
{1870), L.R. 1 C.C.E. 241; 39 L.J.M.C. 95. Mere submission iz not
always equivalent to eonsent. A person may submit to an act done from
ignoranee, or the consent may be obtalned by frand; and in neither case
would it be such consent as the law contemplates. R. v. Lock (1872}, L.R.
2 (0.C.R. 10. Consent means an aciive will in the mind of the patient to
permit the doing of the sot eomplained of; and knowledge ol what is te be
done 1a esgential to & consent. Ibid.

Where a sehool teacher was charged with indecent assault npon one of
his scholare, and .it appeared that he forbade the prosecutrix telling her
parents what had happened, and they did pot hear of it for two months, it
was held that evidence of the conduet of the prisoner towards her subse-
quent to the assault was properly admiesible as tending to shew the indecent
quality of the assanlt, and as being, in effect, & part or continusation of the
same. R. v. Chute, 46 U.C.Q.B. 155,

If & schoolmaster takes indeeent liberties with & female scholar without
her gonsent, though she does not resist, he is liable to be punished as for
an asgault. Rex v, Nichol (1807}, Russell & Ryan, C.C. 130. In that caae
the girl’s age was thirteen, and she testified that she knew it was wrong in
him to set as he did, and for her to permit him, and that on sll the oeca-
sione when the indecent liberties had been taken it was sgaingt her will.
The aots complained of did not amount to carnal knowledge, and wera not
done with viclence. The trial judge, Grashem, B., said that the prisoner’s
authority and influence were likely to have put her still more off her guard
than she would naturally have been from her age and inexperience; that a
fear and awe of the prisoner might check her resistance and lessen her
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natiral sense of modesty and deeceney; and that, under sueh circumataneces,
less resistance was to be expested than in ordinary esses. The prisoner's
intention wag to be presumed from the indecencies and acts of lewdness.
'The jury were dirested that ‘‘if they believed the giri, and thought that
the acts of the prisoner were against her will, though she had not resisted
to the utmost, they might find the prisoner guilty; but if they thoughst those
acts were not against her will, they might sequit him,”” Rex v, Niehol
(1807}, Russell & Ry. C.C. 130,

In & prosecution on separate eounts for common und indecent assault
for s similar offence in respect of a girl of thirteen, Williams, J., in sum-
ming up, said to the jury: ‘* No one can doubt that the offence, if done at
all, was against the will of the prosecutrix, considering her tender age, and
therefore, if- you believe the evidence, the case Iz made out in law.’”” XK.
v. MeGavaran (1852}, 6 Cox C.C. 64.

The best evidence possible should be given to prove the age of the girl
where the age is material. 3 Ruesell on Crimes, 6th ed., 240, And where
the only evidenee of age was simply hearsay, it was held insufficient. R.
v. Wedge (1832), 5 C. & P. 298; R. v. Hayes, 2 Cox C.C. 226; R. v. Nieholls,
16 Cox C.C. 476.

It, on an indietment for rape the jury acquit the aecused of that offence,
but find him guilty of indecent assault, the verdiet should stand notwith-
standing the improper admission in evidence of the complaint of the
prosecutrix made at a time when it was not properly admissible, if the
ather evidence in the case is awple to warrant the verdiet of indecent
assanlt., T. v, Grabam (1899), 3 Can. Cr. Cae. 22 (Ont,),

Evidence of young childrew.]—Whers, upon the hearing or tris] of any
charge for carnally knowing or attempting to carnally know a girl under
fourteen or of any charge under see. 259 for indecent assault, the girlin .
respeet of whom the offence is charged to have been committed, or any
other child of tender vears who is tendered as a witness, does not, in the
opinion of the eourt or justices, understand the nature of an oath, the evi-
dence of sueh girl or other child of tender years may be received though
not given upon oath if, in the opinien of the eourt or juatices, as the case
may be, such girl or other child of tender years is possessed of sufficient
intelligenca to justify the reception of the evidence and understande the
duty of speaking the truth. See. 683,

But no parsen shall be lisble to be convieted of the offenee, unless the
testimony admitted by virtrne of this seetion, and given on behalf of the
prosecution, iz corroborated by some other material evidence in support
fuereot implicating the accused. ~See. 685 (2).

Any witness whose evidence is admitted under see. 685 is liable %o
indictment and punishmeut for perjury in all respeets as if he or she had
been aworn, - See. 685 {3).

Bretuding public from couwrt roow.]|—At the trial of any person charged
with an offence under this and the next seetion, or with conspirzey or
attempt to sommit, or being an uceessory after the faet to any such offence,
the sourt or judge may order that the public be exeluded from the room or
place in which the eourt is held during sueh trial. Bee. 5504,

Punishment.]—Under this section everyone found guilty of an indeeent
asanult on & female is lisble to two years’ imprizsonment gnd to be whipped;
but the court in many osses, acting under the diseretion conferred by the
special proviso econtained in see. 932 of the Cede, does not infliet the
whipping, and imposes only an imprisorment. R. v. Robidoux (1898), 2
Can, Cr. Cas, 19. .
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{Amendment of 1893.}

#60. Indecent agsaults on males,—Every one is guilty
of an indictable offence and liable to ten years’ imprisonment
and to be whipped who assaults any person with intent to
eommit sodomy, or who, being a male, indecently assaults any
other male person. R.S8.C, e 157, s, 2,

Although a minor onder fourteen cannot be convieted of sodomy, he may
if the’aet be committed against the will of the other party be punished for
an agsault under this section. R. v. Hartlen (1898), 2 Can. Or, Cas. 12,

Excluding public from sour? room.]—Bee note to last preceding seetion.

261. Consent of child under fourteen no defence,—
It is no defence to a charge or indictment for any indecent
assault on a young person under the age of fourteen years to
prove that he or she consented to the act of indecency. 53 V.,
c. 87,8 7.

Proof of age.]—In order to prove the age of a boy, girl, child, or young
person for the purposes of this seotion the following shall be prima facie
evidenee:—(a} Any entry or record by an incorporated sooiety or its officers
having had the control or esre of the boy, girl, child or young person
at or about the time of the hoy, girl, child or young persen being
brought to Canada, if such entry or record has been made before the alleged
offence was committed. (&) In the absence of other evidence, or by way of
eorroboration of other evidence, the judge or, in cnses where an offender is
tried with a jury, the jury before whom an indietment for the offence im
tried, or the justice before whom a preliminary inquiry thersinto is held,
may infer the age from the appearance of the boy, girl, ehild or young
person, See, T01a,

See note to sec, 269,

262. Assaults causing actual bodily harm.—Every
one who commits any assault which occasions actual bodily
harm is gunilty of an indictable offence and liable to three years’
imprisonment. R.8.C., e. 162, s. 35.

The original ensetment of Code see. 262 was 32 & 33 Viet., eh, 20, see,
47, and Code see, 783 is a re-enactment of 32 & 33 Viet., ¢h. 32, see. 27.

‘Where a person is charged before a *‘ maglistrate’’ as defined by sec. 782,
with the offence of *‘aggravated assault by unlawfully and maliciously
inflieting wpon any other person either with or without & wespon or instru-
ment any grievouws bodily harm,'’ the case may be tried by the magistrate
under the Summary Trials Part, if the aceused consents, Sec. 788 (¢), 786.

In a prosecution for an asssult occssioning actually bodily harm, it is
improper to exelude evidence of statements sworn to by a witness for the
prosecution at a preliminary enquiry, the record of the depositions npon
whieh had been lost, a8 to what was said by the accused at the time of the
assault, as such statements of the witness had reference to statements of
the aceused forming a part of the res gestm. R. v. Troop (1888), 2 Can.
Cr, Caa, 22,

A eonvietion upon a charge of assault oeccasioning bodily harm tried
summarily by a magistrate with the ¢onsent of the accused and the under-
going of the punishment imposed de not eonstitute a bar §o a eivil aetion for
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prevent s conviction hereunder. R. v. Forbes (1865), 10 Cox C.C. 362;
although it will no doubt bhe tsken into eonsideration in awarding the
punighment. :

Punishment.]—A fine as well as impriscnment may be imposed on the
convietion of the acensed, if tried either by a eourt of eriminal jurisdiction
or by & ‘‘magistrate’’ under the Summary Trials Procedure (Part LV.).
Bec. 958; Ex parte MeClements (1895), 32 C.L.J. 38.

Prior conviction or dismissal on common assauli charge.]— A summary con-
vietlon for mssault hus been held sufileient to bar a subsequent indictment,
charging an assaunlt and wounding with intent to murder, whers the accused
hisd been summoned before magistrates by the prosecuntor of the indietment
for the same asseuit, and had been imprisoned on his making default of
payment of the fine imposed by the wmapistrates. R. v. Btanton (1851), 5
Cox C.C. 324, per Erle, J. It was said by Coltman, J., in R, v. Walker
{1843), 2 Moody & Rob. 446, that there is ne difference in prineiple whether
a party has been eonvieted or acquitted; and that on a complaint for &
eommon assault the justices were to determine whether such assanlt was
accompaunied with any felonious intention, and on that question they are like
any other gourt of competent jurisdietion, and their deelsion is of the same
finglity as if the party had been cenvicted by a jury.

{ Amendment of 1900.)

264. Kidnapping.—Fvery one is guilty of an indictable
offence and liable to seven years’ imprisonment who, without
lawful authority—

{a.) kidnaps any other person with intent—

(i.) to cause such other person to be secretly contined
or imprisoned in Canada against his will ; or _

(ii.) to cause such other person to be unlawfully sent
or transported out of Canada against his will; or

(iii.) to eause such other person to be sold or captured
as a slave, or in any way held to service against his will;
or
(b.) forcibly seizes and confines or imprisons any other
person within Canada.

2. Upon the trial of any offence under this seetion the non-
resistance of a person so unlawfully kidnapped or confined shall
not be & defence unless it appears that it was not caused by
.threats, duress or foree, or exhibition of force.

Under the section as it formerly stood, the unlawtul and foreible seizure
or imprisonment of a person was punishable only where made with the like
intent as in the eases of kidnapping provided for in paragraph (.}

Kidnapping. ]—Kidnapping is an aggraveted species of false Imprison-
ment, the latter ofience being always inciuded in the former. 2 Bishop
COrim. Law 671, Itis ‘ the foreible abduetion or stealing sway of a man,
woman or child from their own country and seoding them into ancther.’’
4 Bi, Com, 219; 1 East P.C. 430. The offence is an indietable one at com-
mon law. R. v, Lesley {1860), 20 L.J. M.C, 97.
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Oriminal forcible imprisonment.]|—The crime of false imprisonment iy a
speeies of aggravated assault. 2 Bishop Cr. Lew 668, Although it iz not
necessary that a man’s person should be touched, Bird v. Jones (1845},
7 QB. 742, A false imprisonment is any uniawful restraint of a man’s
liberty whether in a place made uee of for purposes of imprisonment gener-
ally orin one used only on the'partieular oceasion; or by words and an array
of faree without bolts or bars in any loeality whatever. 1. v. Webb, 1
W.BL 19; Bird v. Jones (1845), 7 Q.B. 742; The State v. Rollins, 8 N.H,
550; Pike v, Hanson, 9 N.H. 491.

To compel & man to go in a given direction againat his will may amount
to an imprisonment; but if a man merely obstruets the passage of anather
in & particular direction whether by threats of personal viclenee or othar-
wise, leaving him at liberty to stay whare he i3 or goin any other direction if

“he pleases, he eannot be said to thereby imprison him., Bird v. Jones
{1845}, 7 Q.B. 742, per Patteson, J.

Detention of a prisoner after expiry of his sentence is false imprison-
ment. Migotti v, Colville (1869}, 4 C.P.D. 233; Moocne v. Rose (1569},
L.E. 4 ().B. 484.

Where » person sends for a constable and gives another person in charge
for an indictable offenee and the constable tells the party eharged thet he
maust go with him, on which the other without further eompulsion goes fo
the police office, this is an imprisonment. Pooeoek v. Moore (1825}, Ry. &
M. 421. Buf whers the warrant isused muarely as a suramons and no arrest
iz made thereon, and the party voluntarily goes before the magistrate, such
seeme not to be an imprisoament, Arrowsmith v, LeMesurier (1806),
2B. & P. 211; Berry v. Adamson (1827}, 6 B, & {, 528.

Where a man who had an idiot brother bedridden in his houss kept him
in a dark room without suffieient warmth or elothing it was held net to be
an imprizsonment; B. v. Smith (1826}, 2 C. & P. 449; but a charge might
be laid in such s ease under Code secs, 200 and 215 for eriminally neglecting
to supply necessaries.

Jystification.]—The seizure and imprisonment may be justified by shewing
- that there wag a lawtnl arrest and detention under either eivil or eriminal
pracess or by lawful anthority. As to what are matters of justifieation see
Code seca. 15-60,

265. Common assaults.—Every one who commits a com-
mon assault is guilty of an indictable offenice and liable, if con-
vieted upon an indictment, to one year's imprisonment, or to a
fine not exceeding one hundred dollars, and on summary convie-
tion to a iine not exceeding twenty dollars and costs, or to two
months’ imprisonment with or without hard labour. R.8.C,
c. 162, 5. 36,

Common assanlt.]—See sec, 258 for the statutory definition of an
“* asgault '* and see algo the notes to that section.

Summary conviction.]——Section 864 provides for eases in which a sum-
mary convietion may be made for a common assanlt.

By sub-see. 8 of see. 842 it is provided that no justice shall hear and
determine any ease of assault or battery in which any question arises as to
the title to any tenements, hereditaments or any interest therein or acern-
ing therefrom, or as to any bankruptey or insolvency, or any execution
under the process of any court of justice. Rent payable under a leape of
land is an ineorporeal! heraditament. . Kennedy v. MacDonell (1801},
1 O0.L.R. 250 (Armour, C.J.0. and MgeMahon, J.}.
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It the justice finds the assanlf complained of to have been secompanied
by an attempt to commit some other indictable offenee or is of epinion that
the same is from any other eircumstanee & fit subject for prosecution by
indietment, he is not to adjudicate thereupon but must deal with the case
in a1l regpects in the same manner as if he had no authority finally to hear
snd determine the same, Bec, 864 {2) as amended 63 & 64 Viet., ch. 46,
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PART XXI

RAPE AND PROCURING ABORTION.

SECT.

266. Rape defined.

267. Punishment for rape.

268. Attempt to commit rape.

269. Defiling children under fourteen.

270, ditempt to commit such offence.

271, Killing unborn child.

278. Procuring abortion.

273. Woman procuring her cwn miscarriage.
224 Bupplying means of procuring abortion.

266. Rape Defined.—Rape is the act of a man having
carnal knowledge of a woman who is not his wife without her
congent, or with consent which has been extorted by threats or
fear of bodily harm, or obtained by personating the woman’s
husband, or by false and fraudulent representations as to the
nature and quality of the act.

2. No one under the age of fourteen years can commit this
offence.

Girls under fourieen.]—When there has been no violense, and the girl is
under fourteen and has consented or complied, the offence falls under Art.
269; but when there has been viclenee, and when the girl has not congented,
then, notwithstanding the faet that the girl is under fourteen years of age,
the erimae is rape, and falls under this seetion. K. v. Riopel {1898}, 2 Can.
Cr, Cas. 225, 298,

The words ‘‘ man® and ‘‘ woman '’ in this seetion are to be taken in a
general or generie senwe as indiesting a1l males and females of the human
race, and nol in a restricted sense as distinguished from boys and girls. R,
v. Riopel (1898}, 2 Can. Cr. Cas. 225,

An indictment for rape lies sgainst one who has ravished a female nnder.
the age of fourteen years against her will, notwithstanding the provisions
of sen. 269, which enuets that everyone is guilty of an indictable offence and
liable to imprisonment for life, and to be whipped, who earnally knows any
girl uuder the age of fourtesn years, not being his wife. Ibid. .

Carnal knowledge.]—Carnal knowledge is complete upon penetration to
any, even the slightest degree, and even without the emission of reed.
Code see. 4 A, formerly sub-see. 3 of see. 266, but transferred by the
amendment of 1893 to follow sec, 4.

fvidence of young children.|—As to the evidence of ehildren under four-
teen who do not understand the nature of an oath. Ses ses 685,
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Proof of complaini by prosecutriz.]—In R, v, Lillyman, [1806] 2 Q.B.
167, 60 J.P. 536, it was held by the eourt (Russell, C.J., Pellock, B., Haw-
king, Ceve and Wills, JJ.), upon & Crown case reserved, that in cases of
indecent aesanlt and rape, and similar charges, not only the fact that the
proeecutrix made 8 complaint scon after the oecurrence, but the details of
the complaint itself, are admissible in evidence, not as proof of the facts
complaiced of, but to shew that her conduet at the time was consistent with
her story in fhe witness box and as negativing consent. Hawkine, J., in
delivering the judgment of the eourt, said: “*The general usage has heen to
limit the svidence of the complaint to proof thai the woman made a com-
plaint of scmething done to her, and that she mentioned in conpestion with
it the name of & partieular persen. . . . . After very earefnl con-
pideration, we have arrived at the conclugion that we are bound by no
authority to support the existing nsage of limiting evidence of a eomplaint
to the bare faet that a complaint was made, and that resson and good sense
are against our doing so. . . . . It has been somsetimes urged that to
admit the partienlars of the complaint would be ealenlated to prejudice the
interests of the aeeused, and that the jury would be apt to treat the com-
plaint g8 evidence of the facts complained of. Of course, if it were so leff
to the jury, they would naturally so tveat it, But it never ecould be legally
8o left, and we think it is the duty of the judge to tmpress upon the jury that
they are not entitled to use the complaint as any evidenee whatever of those
faets, ar for any other purpose than that we have stated. With such a
direction, we think the interests of an inncvent accused would be better
protected thau they are under the present usage; for, when the whole state-
ment is 1aid before the jury, they are less likely to draw wrong inferences,
and may sometimes come ko the econclusion that what the woman said
amounted to no real complaint against the acoused,?’’

In B. v. Bush (1898), 80 J.P. 777, the prisoner was indicted for earnally
knowing a girl nnder the age of thirteen years, The day after the commis-
gion of the allegad offence the girl’s mother questioned her, and the girl, in
the absence of the prisoner, made 4 statement in answer. 1 wuas proposed
to give the particulars of the statement in evidence on behalf of the prosecu-
tion on the anthority of K. v. Lillyman, [1806] 2 Q.B. 187, 60 J.P. 536.
Mr, Justies ‘Wright, presiding at the Central Criminal Court, said thal the
lapse of time between the scommitting of the offence and the making of the
statement was important in these cases; that, when counsel proposed to
open upon and put in evidence suech statements, the judge’s attention
should first be ealled to the time that had elapsed between the ncenrrence
and the making of the statement, in order that the judge might be enabled
to say whether or not the Japse of time would be an objeetion to the admis-
pibility of the statement. In Rush’s ease the statement had not been made
immediately after the alleged offence was e¢otumitied, snd the trial judge
therefore vefused to allow evidence of the partioulars of the siatement to be
given.

TUpon the trial of a charge of rape the whole statement made by the
womah by way of complaint shortly after the alleged offence, -ineluding the
name of the party complained againet and the othar details of the complaint,
is admisesible in evidence as proof of the consistency of her conduet and as
eonfirmatory of her testimony regarding the offence, but not as independent
or gnbstantive evidense to prove the truth of the eharge. E. v. Riendeau
{1960}, 3 Can. Cr. Cas. 294 (Que.).

Whether or not the ecomplaint was made within a time suffiejently short |
after the commisgion of the offence ss to admit evidence of the partienlars
of the eomplaint, is a question to be decided by the court under the eirenm-
stances of the particular cmse: but it is nevertbeless the provinee of the jury
to take inte sconsideration the time whieh intervened, in weighing the
probability of it truth, Thid,
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In that case the lapse of seven days between the date of the offence and
the time of making complaint thereof was held insufficient under the eir-
cumstanees to exclude testimony of the particulars of the comwplaint. But
see R. v. Ingey (1800), 64 J.P, 106, noted in & Can. Cr. Cas., p. 305.

Upon a charge of rape, statements made by the complainant to a police
officer on the day after the offence was aileged to have been committed and
in response to his inguiries, the complaivant having on the day of the offence
complained to others of an assault but not of rape, are not admissible in
evidence either as part of the res gestw or as In corroboration, But if the
jury aequit the smecused of that offence bnt find him guilty ol indecent
assanlt, the verdiet should stand notwithstanding the improper admissions in
evidence of statenmenis so made by the compleinant afier the alleged cffence,
if the other evidence in the ease is ample to warrant the verdict of indecent
ageanlt. 18 v. Grabam (1899), 3 Can, Cr. Cas. 22 (Ont.).

Beidenee generally,]—The question whether the act of conneetion was
consummated through feur, or merely through soljeitation is a gquestion of
fact for the jury. K. v. Day {1841}, 9 C. & P. 722; R. v. Jones (1861), 4
L.T.N.8. 154; R. v. Cardo (1889}, 17 Out. R, 11.

Proof on behalf of the defence that the injured party or her parents had
ingtituted eivil proceedings to recover damages arising from the commission
of the alleged rape iz properly exeluded upon the eriminal trisl as
irrelevant, unless other facts have been disclosed in evidence which tend to
shew an intent to thereby wrongfully extort money from the aceured. R.
v. Riendesan (1900}, 3 Can. Cr. Cag. 293 (Que.).

It was formerly eonsidered there was danger in implying force from
frand, and an absence of consent when consent was in fact given though
obtained by deception, and that eases might arise, however sxtreme, when
a detected adulteress might to suve herself excuse her paramour of & eapital
felony. R.v. Franeis (1862}, 13 U.C.Q.B. 116: R. v. Clarke (1854}, 6 Cox
412, 18 Jur, 1059; R. v. Jackson, R. & R. 487.

It has been held that, In the ease of alleged rape on an idiot or lunatie,
the mere proof of conneetion will not warrant the esse being left to the
jury; that there must be some evidenes that it was without her consent,
e.gr., that she was ineapable, from imbeeility, of expressing assent or dis-
sent; and that if she econsent from mere animal passion it is not rape. R.
v. Connelly {1867), 26 U.C.Q.B, 117, :

On a charge of rape evidence ia admissible on behalf of the defence to
contradiet a statement of the eomplainant, made on her eross-examination,
denying that, on an oecasion when she met the aceused subsequent to the
alleged rape, she had refused to put an end to the interview, ar requested
by her mother, and had struck her mother for the latter's interference.
Sueh evidence iz relevant to the eharge not only a8 affecting the eredibility
of the complainant’s testimony generally, but as shewing eonduet ineon-
sistent with resistance to the alleged offence. R. v, Riendeau (No. 2}, 4
Can, Cr. Cag. 421 {Que,},

The prigoner’s statement made at a previous frial through his counsel
may be given in evidenee by the prosecution if it tends to anticipate a
poesible defence whiech might be offered by the prisoner, R. v. Bedere
(18917, 21 O.R. 189.

Questions may be put to the eomplainant tending to elieit the faot that
she had previonsly had conneection with other men. R. v. Laliberté
(1877), 1 Can. S.C.R. 117.

In that case the prosecutrix, after she had deelared she had not pre-
viously had connection with a mun other than the prisoner, was asked in
eross-examination whether she remembered having been in the milk honge
of G. with two men, D.M. and B.M., one after the other. Held, that ths
witness may object, or the judge may, in his diseretion, tell the witness she i
not bound to angwer the question. R, v. Laliberté (1877), 1 Can. 8.C.R. 117.
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The case of B, v. Hodgson (1812),1 R, & Ryan 211, is the leading case
en the subject. The weight of aunthority and the course of praetice by the
judges in England is to permit questions of the kind fo be asked of a
witness on eross-exsmination in eases of rape. The prosecuting officer im
not permitted to raise the objection. The witness may objeet, or the judge -
may tell the witness she is not obliged to amswer, if he thinks pioper,
though not bound to do so, and the judge will decide whether the witnesa
is obliged to auswer or not, when the peint is raised. K. v. Laliberté
{1877), 1 Can, 8,C. 117, 131. Per Richards, C.J.

In the same case prisoner’s ecunsel afterwards proposed to ask one of
- the witnesses for the defence, ‘* Did you see the prosecutrix with D. M. and
B.M.? if you have, please state on what oeccasion, and what were they
doing ' This question was alse disallowed by the judge, and the objection
was sustained in the Supreme Courtof Canada on the authority of R. v,
Cockroft (1870), 11 Cox C.C.C. 410, and E. v.Holmes (1571}, L.R. 1 C.C.
234, upon the prineciple that a witness ecaunot be contradicted in matters
foreign to the issue, which, on the trial of this indietment was, not whether
the prozeentrix was unchaste, but whether the prisoner had had eonnestion
with her by violenece. R. v. Lsliberté (1877}, 1 Can. 8.C.R, 117, 142,

267. Punishment for rape.—Every one who commits
rape is guilty of an indictable offence and liable to suffer death,
or to imprisonment for life. R.8.C., ¢. 162,s. 37.

Deseribing the offence.]—The general mods of deseribing the offence of
rape at common law was that the aceused did °*feloniously ravish and
earnally know,"” ete, but the words™' earnally know '’ were not considered
. epgential, R. v.Bedere {1801}, 21 O.R. 189.

The mesning of the phraseclogy in an indietment for rape that the
-prisoner ** vicleutly and againsi her will feloniously did ravish’’ the pro-
gecutrix . is that the woman has been guite overcorus by fores or terror,
sccompanied with as mueh resistance on her part as was possible under the
cireumstances, and se as to have made the ravisher see and know that she
really was resisting to the utmost. R, v. Fick (1866}, 16 U.C.C.P.379. .

A proseention for rape is in faet and in substance a prosecution for any
offence of which, on an indietment for rape, the prisoner could have been
found gnilty; and the maxim ‘‘ Omne majus continet in se minus’’ applies.
R. v. West, [1898] 1 Q.B. 174; R. v. Edwards {1898} 2 Can, Cr. Cas. 96.

An indietment may now be laid under Cr. Code recs. 626, 713, charging
rape snd also assault with intent to commit rape. Tascherenu’s Cr. Code

(1893), p. 273.

Form of indictment.]—'* —— court, to wit:—The jurors of our Lord the
King upon their oath present that J. 8. on the ~— day of — in the year
of our Lord 19—, in and upon A, N., violently and feloniously did make an
assault, and her, the said A. N. then viclently and against her will felo-
niously did ravish and carnslly know, againat the form of the statute in
such csse made and provided, and against the peace of our Lord the King,
his erown and dignity.”’

Excluding public from court room.]—Af the trial of any person charged
with an offence under this and the next seven seetions, or with conspirsey
or attempt to commit, or being an accesgory after the fact to any such
offence, the court or judge may order that the publie be excluded from the
room or place in which the court 15 held during sueh trial. Bee. 550A.
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268. Attempt to commit rape.—Every one is guilty of
an indietable offence and lHable to seven years’ imprisonment
who attempts to commit rape. :

Attempt io commit rape.]—This offence was a misdemeanor at common
law. An aftempt to commit s orime iz an intent to commit sueh erime by
gome overt act, and, in cases of rape, necessarily includes an ameanlt.
Stephen’s Cr. Law, art. 49; Code see, 64. The question whether an set
done with intent to commit the offence is or is not only preparation for the
esommission of that offence and too remote to constitute an attempt to
comnilt it is & question of law. See. 64 (2).

Epidence.]—If & man has or attempts to have eonnection with a woman
while she is aslieep, it is no defence that she did not resist us she is then
ineapable of resisting. The man ean therefore be found guilty of a rape or
of an attempt to commif o rape as the case may be. R. v. Mayers (1872},
12 Cox C.C. 311,

Assault with infeni.]—An assault with infent to commit repe is also a
. substantive offence under see. 263, and is the form in which & charge of
- attempt to commit rape is nsually made. R. v. Riley (1887), 16 Cox
C.C. 191.

Ereluding public from court room.]—Bee note to sec. 267.

Jurisdiction, ]—By see. 540 of the Code power to try this offence is taken
away from every County Court Judge in the Provinee of New Brunswiek.
R. v. Wright (1896), 2 Can, Cr. Cas. 83.

But a Qounty Court in New Brunswick has jurisdiefion to try the offence
of attempting to have earnal knowledge of a girl under fourteen (Cr. Code
270), although the evidence discloses the offence of attempting to commit
rape, a8 to which gaid court has no jurisdietion. (Cr. Code 540). Ibid.

269. Defiling children under fourteen.—Every one
is guilty of an indictable offence and liable to imprisonment for
life, and to be whipped, who carnally knows any girl under the
age of fourteen years, not being his wife, whether he believes
her to be of or above that age or not. 53 V., c. 37,8 12

Jurisdietion.]—The offence of carnal kmowledge of a girl under fourteen
years ineludes the offence of indecent gssanlt, and a trial for the greater
offence is s trial also for the lesser offence included therein, andthe accused
may, aithough found not guilty of the greater offence, be convieted for such
lesser offenca, if proved, under the same charge or indietment. R. v.
Cameron {1901} 4 Can, Cr. Cas. 385 (Ont.). r

A police magistrate trying an accused with hiy eonsent summarily, upon
the eharge of carnal knowledge, has the same power to conviet of the lesser
offence as a Conrt of General Sessions would bave upon a trial under an
indictment. Thid.

An aequittal by the police magigtreie on such summary trial is a bartosn
eharge upon & fresh information for indecent assault in respect of the same
oacurrence, Ibid, .

An indietment for rape under secs. 266 and 267, lies against one who has
ravished a female under the age of fourteen years against her will, not-
withstanding this-eection; R. v. Riopel (1898}, 2 Can. Or. Cas. 225; R, v.
Rateliffe (1882), 15 Cox C.C. 127; R. v. Dieken (1877), 14 Cex C.C. 8.

Carnally knows, ] —See definition in sec. 4 A,

12-—CRIM. CODE. *
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Verdict, ]| —See, 713 authorizes a verdict of indecent aspault, the consent
of a girl under fourteen not being material to that offence; wsec. 261; R. v.
Cameron (1901}, 4 Can, Cr. Cas. 385 (Ont.) ; or if the complete commission
of the offence under see, 260 I3 not proved, but the evidence establishes an
attempt to commit fhe offenee, the acemsed may be convieted of such
attemmpt and punished accordingly. See. 711.

Etvidence.]—Carnal knowledge alone constitutes an offence under this
segtion when the girl is under the age of fourieen and her comsent to the
aect is not a defence. R. v. Brice, 7 Man. B. 627; R. v. Chisholm, 7 Man.
E. 618.

Proof of age.]—In order to prove the age of a boy, girl, ehild or young
person for the purposes of this and the next seetion, the following shall be
sufficient prima facie evidenes:—(a) Any entry or record by an incerporated
society or its officers having had the contrel or care of the boy, girl, child
or young person at or about the time of the boy, girl, ¢hild or young person
being brought to Canads, iff sueh entry or record has been meade before the
alleged offenee was committed, (b} In the absence of other evidence, or by
way of corroboration of other evidenee, the judge, or in cases where an
offender is tried with a jury, the jury before whom an indietment for the
offence is tried,lor the justice hefore whom a preliminary inguiry thereinto is
held, may infer the age from the appearance of the boy, girl, ehild or young
person. See. TOLA. -

Ag to the evidence of children nnder fourteen who do not understand the
nature of an oath, see sec. 685.

Execluding public from court room.|—8ee note to see. 267.

270. Attempt to commit such offence.—Every one
who attempts to have unlawful carnal . knowledge of any girl
under the age of fourteen years is guilty of an indictable
offence and liable to two years’ imprisonment, and to be
whipped. 53 V., ¢. 37,8 12.

Jurisdietion.]—A County Court in New Brunswiek has jurisdietion to try
the offence of attempting to have earnal knowledge of ‘& girl nnder fourteen
{Cr. Code 270}, although the evidence discloses the offence of attempting to
gommit rape, 85 to which 2aid court has no jurisdietion, {(Cr. Code 540.)
R, v. Wright (1896}, 2 Can. Cr. Cas. 83.

Proof of age.]—See note to preceding section.
Ezeluding public from court room.]—Sea note to gee, 267.

271. Killing unborn child.—Every one is guilty of an
indictable offence and liable to imprisonment for life who causes
the death of any child which has not become & human being,
in such a manner that he would have been guilty of murder if
such child had been born.

2. No one is guilty of any offence who, by means which he
in good faith considers necessary for the preservation of the
life of the mother of the child, causes the death of any such
child before or during its bivth.

If the child be born, and die In conseguence of injuries received either
before or during birth, the offencs is homieide. Bec. 219.

Excluding public from court roowm.]—See note to see. 267.
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272 Procuring abortion.—Every one is guilty of an
indictable offence and liable to imprisonment for life who, with
intent to procure the miscarriage of any woman, whether she is
or ig not with child, unlawfully administers to her or causes to
be taken by her any drug or other noxious thing, or unlawfully
uses any instrument or other means whatsoever with the like
intent. R.8.C, ¢ 162, s. 47.

With intent.]—Supplying a noxious thing with intent fo proeure sbortion
is an offence by the terms of this section, although it subsequently appears
that the woman was not preganant. Bes R. v. Titley {1880}, 14 Cox C.C,
502; R. v, Goodhall (1846}, 1 Den. 187,

Where the instrument alleged to have been used was s quill, whieh
might pessibly have been uged for an innocent purpose, evidence was
allowed to he given, in order to prove the intent, that the prisoner had at
other times caused miscarriages by similar mesns. R. v. Dale (1889), 16
Cox C.C. 703, per Charles, J.

Administers.]—See note to see, 232,

Causes {o be taken.]—Where the prisoner gave the prosecuirix the drug
for the purpose of proeuring abortion, and the prosecutrix took it for that
purpose in the prisoner’s absence, it wag held that he had ‘‘ eansed it to be
taken ’* within the meaning of a similar English statute. R. v. Wilson
{1836), Dears. & B. 127; R. v. Farrow (1857}, Dears. & B. 164.

Drug or other noxious thing.]—The statute 32-33 Viet, e. 20, 5. 59 as well
as the later Act, R.8.0. 1886, ¢. 162, . 47, used the phrase any poisen or
other noxions thing., It was laid down under that statute that while poi-
sond sre not noxious things when taken as medicine in ordinary freatmernt,
that if taken or sdministered in undue and immederste quantities the
execess of the article becomes noxjous, and it is not essential to support a
conviction that the artiele should be noxious in itself. XR. v. Stitt (1879),
30 U.C.C.P, 80, 33.

The thing administered must be either a ** drug’’ ora ** noxious thing,”’
and it is not suffigient that the accused supposed it would have the desired
effect. R. v, Hollis (1873), 12 Cox (.C. 463; R. v. Isascs (1862), 9 Cox
C.C. 228, 32 L.J.M.C, 52.

If the article administered is not & *‘ drug’? and the quantity adminis-
tered is inmoxious but would be noxions had it been takepn in large quan-
tities, there is no administration of & noxious thing within the section. R.
v. Hennsah {1877), 13 Cox C.C. 547. _ )

1f the drug administered produces miscarrisge it is sufficient evidenee
that it is noxious although there is no other evidence of its nature. R. v.
Hollis {1873}, 12 Cox C.(. 463.

Evidenes that quantities of oil of juniper eonsiderably less than half an
ounce are commonly taken medieinally without any bed results, but that
half an cunee produces ill effects and i9 to a pregpant woman dangerous,
was held sufficlent from which a jury might infer that the lafter quantity
was & noxious thing., R. v. Cramp (1880). 5 Q.B.D, 307.

Excluding public from eourt room.}—See note to see. 267.
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273. Woman procuring her own miscarriage.—
Every woman is guilty of an indictable offence and liable to
seven years imprisonment who, whether with child or not,
unlawfully administers to herself or permits to be administered
to her any drug or other noxious thing, or unlawfully uses on
herself or permits to be used on her any instrument or other
means whatsoever with intent to procure miscarriage. R.8.C,
e. 162, 4. 47, '

Ercluding public from court room.]~—See note to see, 267.
Bee note to sec, 272.

274. Supplying means of procuring abortion.—
Every one is guilty of an indictable offence and liable to two
years’ imprisonment who unlawfully supplies or procures any
drug or other noxious thing, or any instrument or thing what-
soever, knowing that the same is intended to be unlawfully used
or employed with intent to procure the miscarriage of any
woman, whetlier she is or isnot with child. R.8.C,c. 162,s. 48.

- Intended to be unlawfully used.]—Even if the intention so fo nuse the same
exists only in the mind of the accused, and is ot entertained by the woman

whose miscarriage it is intended to procure, thers is & complete offence.
R. v. Hillman (1863), ¢ Cox C.C, 386.

Drug or other noxious thing.]—See note to see. 272,
Ezeluding public From court room.]—See note to see. 267.
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PARY XXIT.

OFFENCES AGAINST CONJUGAL AND PARENTAL
RIGHTS—BIGAMY-—ABDUCTION.

SECT.

275. Bigamy defined.

876. Pumishment of bigamy.

277. Feigned marriages.

278. Punishment of polygamy.

279. Soleémmization of marriage without lawful authority.
280. Solemmization of ‘marriage contrary to law.
281. Abduction of a woman.

282. Abduction of um heiress.

283, Abduction of girl under sixteen.

284. Stealing children under fourteen.

275, Bigamy defined.—Bigamy is— :

(@.) the actof a person who, being married, goes through

a form of marriage with any other person in any part of

the world ; or

(b.) the act of a person who goes through a form of
marriage in any part of the world with any person whom
he or she knows to be married; or

(¢.) the act of a person who goes through a form of
marriage with more than one person slmultaneously or on the

samne day. R.8.C, e 87, s, 10.

2. A <form of marriage” is any form either recognized
as a valid form by the law of the place where it i3 gone through,
or, though not so recognized, is such that a marriage celebrated
there in that farm is reeognized as binding by the law of the
place where the offender is tried. Every form shall for the

urpose of this seetion be valid, notwithstanding any aet or
. default of the person charged with bigamy, if it is otherwise a

valid form. The fact that the parties would, if unmarried, have
been incompetent to contract marriage shall be no defence upon
a prosecution for bigamy.

3. No one commits bigamy by gomg through a form of
marriage—
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(@) if he or she in good faith and on reasonable grounds
believes his wife or her husband to be dead ; or

(.) if his wife or her husband has been continually
absent for seven years then last past and he or she is not
proved to have known that his or her hushand was alive at
any time during those seven years; or

(c.) if he or she has been divoreed from the hond of the
first marriage; or

(d.) if the former marriage has been declared void by a
court of competent jurisdiction. R.8.C, ¢ 161, s. 4.

4. No person shall be liable to be convicted of bigamy in
respect of having gone through a form of marriage in a place
not in Canada, unless such person, being a British subject resi-
dent in Canada, leaves Canada with intent to go through such
form of marriage.

What iz @ valid marriage.]—It was held in Regina v. Millie, (1844} 10 Cl.
& P, 534; 8 Jur. 717, that at commeon law, a contraet of marriage per verba
de presenti, though a econtract indissoluble between the parties themselves,
did not constitube & complete marriage unlessnade in the presenee and with
the intervention of a ministerin holy orders. Lord Chief Justice Tindal in
his judgment in that case says: *‘ There is found no anthority to contravene
. the general position that at all times, by the common law of England, it
waa essential to the constitution of a full and complete marriage that there
must be some religious eeremony; that hoth modes of obligatien should
exist together, the eivil and the religious: that besides the ecivil contract,
that is, the contract per verba de presenti whieh has always remained the
same, there has at all time been a religious ceremony also which has not
always remained the same but hag varied from time totime,”” Thiscase was
carried to the House of Lords. The members of that tribunal were equally
divided in opinion, the result being thaf the judgment of Lord Chief Justice
Tindal wasupheid. It was afterwards followed by the Housze of Lords in
Besmish v. Beamish (1859), 9 H.L. Cas. 274; 8 Jur, N.8,770. Regina v. Millig
wak & bigamy ease in whieh class of cases, striet proof of marriage is
required.
There are, however, exceptions to the rule laid down in Regina v. Millis.
In Dieey’s Conflict of Laws, it is stated at p. 623, that a marriage cele-
brated in the mode or sceording to the rules and ceremony held reguisite by
the law of the country where the marriage takes place, is valid so far as
formal requisites are concerned; also at pp. 627-34 that s wmarrisge cele-
brated . in accordsnce with the requirement of the English common law
where the use of loeal form is impossible, gueh impossibility arising from
the country being one where no local form of marriage, recognized by eivil-
ized states exists, or where a marriasge takes place in a land oecupied by
savages: alse at p. 754, that a marriage made [n a strietly barbarous country
between British subjeets or between a British subjeet and aeitizen of a ¢iv-
ilized eountry and, as it would seem, even between a British subject and =
native of sueh uneivilized eountry, will be held valid as regards form, if
made in accordence with the requirements of the common Jaw of England;
and that it is extremely probable that with regard to sueh & marriage the
eommon law might now be {nterpreted as allowing the celebration of a mar-
riage per verba dg presenti without the presence of a minister in orders;
and that & loealBom wlzo; if suck there be, would reem to be gufficient at
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sny rate where one of the parties i & native. Connelly v, Wooiwich, 11
L.C. Jurist 197. .

From this i wounld appesr that it is only incsases where the marriage per
verbs de presenti takes place in & strietly barbarous country, where a mar-
riage according to the English common law, or perhaps aecording to local
rules and custems esnnot ba effected, that it would be eufficient. Re Sheran,
4 Terr. L.R. 83, 91.

Proof of foreign marriage.]—A marriage celebrated in & foreign eountry
may be proved by any person who was present at it; but circumstances
should gleo be proved from which & jury may presume that it was s valid
merriage according to the laws of the eountry in which it was celebrated or
aceording to the national law of the parties to it, if they do not belong ta
the state where the marriage is performed. Arehbold Cr, Plead. (1900},
1115; Sussex Peerage Case (1844}, 6 8t, Tr. (N.8.) 79, 11 CL. & F. 85,
And evidencs of the seecond wife that she was married in the foreign
country by a priest aceording $o the rites of his chureh was held sufficient
without proof of the foreign marriage law. K. v. Griffin (1879), 14 Cox
C.C. 308; but see R. v. Savage (1876), 13 Cox C.C. 178, and K. v. Ray
{1890}, 20 Ont, R. 212,

On an indictment for bigamy the witness ealled to prove the first mar-
riage swore that it was solemnized by a justiee of the peace in the State of
New York, who had power to marry; but this witness was not a lawyer or
inhabitant of the United States, and did not shew how the suthority of the
justice was derived. This evidence was held imgufficient. K. v. Smith
{18577, 14 U.C.Q.B. 565,

In giving judgment Robinson, C.J., said: ‘‘The witness who gave this
evidence did not state whether it was by any written law of that country
that the authority was given, or whether withou any written law marriages
by & justioe of the peace are or were then held valid in that country. We
ean as individuals have mo doubt that he speaks correetly, for we have
heard the authority of justices of the peace to solemnize marriage in the
SBtate of New York proved upon various oceasions in sueh & manner ag was
elearly sufficient aceording to our law of evidence. But we cannot act jna
ease of this kind upon the knowledge which we have acquired in other
caser. And the guestiom is whether evidence of the foreign law in this
respect, given by a person who never mt any time for all that appears, was
a lawyer, or an inhabitant of the foreign country in question, ean be re-
eeived as sufficient. We are of opinion that it cannot, and that in this case
guch proof of a valid marringe as the law requires was not given. R.v.
Swmith (1867), 14 U.C.Q.B. 565.

In order to prove the second marriage, which took place in Michigan, the
evidence of the officiating minister, & clergyman of the Methodist Church
for twenty-five years, during which time he had solemnized many mar-
riages, that this marriage was solemnized acecrding to the law of the State
of Michigan, was held admissible and gufficient. R.v. Brierly (1887), 14
0.R. 525.

(2)—Form of marriage.]—The defendant is guilty of an offence under this
geotion, although the subsequent marriage would have been void for con-
sanguinity, XK. v. Brawn (1843}, 1 C. & K. 144. "Where a person already
bound by an existing marriage goes through a form of marriage known to
and recognized by the law ss eapable of produeing = valid marriage, for the
purpose of a pretended or fietitious marriage, the case is not the less within
the statute by reason of-any speeial cireumstances which independently of
the bigamons charscter of the marriage may constitute a2 legal disability in
the partioular parties, or which makes the form of marriage ‘resorted to
gpecially inapplieable to their individual case. R.v. Allen 1872), L.R. 1
C.C.R. 367, 369, disapproving; R. v. Fanning (1866), 17 Irish C.L.R. 289,
10 Cox C.C. 411.
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(3a.)—Bona fide belief of death,]—Where the prisoner relivs upon his
first wife's lengthened absence, and his ignoranece of her being alive, he
must shew inguiries made, and that he had reason to believe her dead, more
espacially when he hus deserted her; and this, notwitbstanding that the
first wife may have married again. R. v. Smith (1857), 14 U.C.Q.B. 565.

{85.)—Seven years’ absence.]—If the prisoner and his first wifo bad lived
apart for more than seven years before he married agsin, mere preof that
the firat wife was alive at the time of the second marriage is not enough;
there must be evidence that the mceused wae aware that she was alive at
some time within the seven years preceding the second marriage. R. v.
Fontaine, 15 L.C. Jur, 141; R. v. Curgerwen (18635), L.R. 1 C.C.R. 1, 10
Cox C.C. 152; R. v. Heator (1863}, 3 F. & F, 519,

‘When the proseeution have proved the two marriages and that the first
wife was alive at the time of the second marriage the onuns iron the acensed
to shew that his first wife had been continually abeent for seven years
before the second marriage. R. v. Willshire (1880}, 6 Q.B.D. 366, 14 Cox
€.C. 541; R, v. Dwyer, 27 L.C. Jur, 201, And the onus after such proof is
then upon the prosecution to shew that he knew that the first wife was alive
at some time during those reven years. )

{3¢)—VPulidity of divoree.]—Jurisdiction in matters of divoree depends
upon the domieil of the parties at the time of the commencement of the
divoree proceedings. If, therefore, the pariies have their domieil in &
foreign couniry and are divoreed there without eollusion or fraud by a conrt
of competent jurisdietion, such & divorce is valid in Canada, and that guite
irrespective of the place of marriage; or of the residence or allegiance of
the parties; or of their domieil at the time of the marriage; or of the place
in which the offence in respect of which the divorce was granted was com-
. mitted. Dieey’s Confliet of Laws, pp. 269, 391, 755; Stevens v. Fisk,
Casgels B.0. Dig. 235; 8 Monireal Legal Nows, 42; and see an able article
by W. E. Raney in 34 C.L.J., pp. 546-553. In Btevens v. Fisk, the parties
being natives of the United States and domieiled in New York, were
married:there, Bubsequently they removed to Montreal, where the husband
took up his permanent residence. The wife some time afterwards returned
to New York to her mother, and instituted proecedings for divoree in that
State, on the ground of adultery. Thé hushand wasserved in Montreel, and
appeared by attorney, but filed no defence, and a diveree was accordingly
granted. The question of the validity of the divoree in Quebesc arcee in a
eivil aetion brought by the former wife against the former hurband for an
account. If the divoree was valid, the action was maintsinable under the
1aws of Quebee; otherwise it was not. Thetrial judge held.that the divorce
was binding and effective. The Court of Queen’s Beneh, composed of five
judges, held by a majority of. one that it was not, and that ‘‘ notwithstand-
ing such decree, aceording to the laws of the said Province *’ the plaintiff
wag still the wife of the defendant. In the Supreme Court Chief Justice
Ritchie and Justices Gwynne and Henry agreed with the trial judge, while
Mr. Justice Strong (dissenting) thought the Court of Queen’s Bench was
‘“perfectly right.” Mer. Justice Gwynue besed hig opinion, as he did in the
later ease as to the validity of the bigamy sections of the Code, largely npon
grounde of publie poliey, arguing, however, from rather a different point of
view. He said: *' That upon one side of the line of 45 degrees of latitude
the plaintiff and defendant shonld be held to be unmarried, with all the
ineidents of their being sole and unmarried; and that upon the other side of
the same line they should be held to be man and wifs, is a result so ineon-
venient, infurious and mischievous, and fraught with sueh eonfusion and
gerious consequenees, that in my opinion no iribunal mot under & peremp-
tory obligation so to hold ghould do so. BSuch a decision would, in my
opinion, have the effect of deoing great violence to that comitas inter gentes
whieh should be assiduously eultivated by all neighbouring nations, especially
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by nations whose laws are so gimilar, and derived from the same fountain of
Justice and equity, as are those of the State of New York and Csnada, and
betwaen whom such constant intercourse and such friendly relations exist.’’

Where both husband and wife are Canadian born, and were married in
Canada gnd continued to reside therein for many years after marrisge,
long residence abroad is mot of itself sufficient to establish a change of
domieil. MeNamara v. Constantinesn, 3 Rev. de Jur, (Que.) 482, A change
of domicil must be animo et facto. Ibid.

Residenece abroad is not sufieiont to effect a change of domieil, even
where sueh domicil is not the domieil .of origin but ore aequired of choice,
unless it iy accompanied by an intention to remsin abroad and not to return
to the former domicil. Bounbright v. Bonbright (1801}, 2 O.L.R. 249,

In King v. Foxwell, L.R, 8 Ch.D., p. 318, Jessel, M.R., holds that ‘“a
man in order to change his ‘ domicil of origin’ must ¢hoose 8 new domieil
by fixing his sole or prineipal residence in 4 new country with the intention
of residing theve for & period not limited as to time.’*

Divorces granted by a foreign court having jurisdietion only by reason
of a so-ealled matrimonial domisil, or when resort has been had to the
jurisdietion of the foreign eourt merely for the purpose of divorece, will be
treated as invalid, Le Messurier v. Le Messurier, [1895]. App. Cas. 517;
Bhaw v. Gould (1868), L.R. 3 H.L. 55; Green v, Green, {1893] Prob. 89;
Harvey v. Farnie (1883}, 8 App. Cas. 43, : :

(d}—Leaving Canada with inient.]—The Parlinment of Canada has jurig-
dietion to constitute the lesving Canada by a British subject resident
therein with an intent to perform elsewhere a prohibited act an indictable
offence, upon the act itself being performed. Re Bigamy sections of Code
(1887), 1 Can, Cr. Cas, 172 (8.C. Can,, Strong, C.J., dissenting); R. v.
Brierly {1887), 14 Ont. R. 525. But see, contra, K. v. Plowman {1894}, 25
Ont. R. 656, ) :

A British gubject domiciled in Canada, and only temporarily absent,
eontinues to owe to Her Majesty in relation te her government of Canada
an_obligution to refrain from the eompletion, whilst absent without any
animus manendi, of & prohibited act, a material part of which iz eommitted
by him in Canada. Ibid.

The onus is on the Crown to prove the facts that defendant was st the
time of the second marriage a British subject, resident in Cansda, and had
lln%aft Canada with intent to sommit the offence. R. v. Pierce {1887}, 13 Ont,

. 226, '

The Imperial Aet, 24-25 Viet., eh. 160, see. 57, would appear to also
inelude the offence deseribed in sub-see. 4 of geo, 275, 8o that if the accused
were apprehended or in eustody in England or Ireiand, he might be there
tried and punished for the bigamous marriage in a foreign eountry, although
a British subject resident in Canada, who had left Cansds with intent to ED
through such form of marriage. No question of leaving British territory
with or without sueh intent is involved in the Imperial Aet, which is as
follows:—(8ac. 57). ‘' Whosoever, heing married, shall marry any other
person daring the life of the former husband or wife, whether the second
marriage shall have taken plaee in England or Ireland, or elsewhere, shall be
guilty of felony, and, heing convieted thereof, shall be liable, at the disere-
tion of the court, to ba kept in penal servitude for any term not exceeding
saven years and not less than three years, or to be imprisoned for any term
hot exeeading two years with or without hard labour; and any such offence
may be dealt with, inquired of, tried, determined and punished ir any
county or place in England or Ireland, where the offender shail be apprehended
or be in enstody, in the same manner in all respacts as if the offence had
been actually committed in that couuty or place., Provided that nothing in
this saction contained shall extend to any second marriage contraeted else-
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where then in England and Ireland by any other than a subject of Her
Majesty, or to any person marrying a seeond time whose husband or wife
ghall have been eoniinually absent from such person for the epace of seven
yoars then last past, snd shall not have been known by such person to be
living within that time, or shall extend te any person who at the time of
such secopd marriage shall have been divoreed from the bond of the first
marriage, or to any person whose former marriage shall have been declared
vold by the sentence of any court of eompetent jurisdietion.’”

Evidence.]—It is necessary for the prosecution te prove {1) eelebration of
the first marriage and identity of the parties; (2) its validity; (3) that it
gubsisted at the date of the second marriage; (4) celebration of the second
martiage, Archbold Cr, P1. (1500} 1112,

Evidence of a cenfession by the prisoner of his first marrirge is ne
evidence that that marriage had been lawfully solemnized, and is therefore
insufficient to support s cenvietion. R. v. Ray (1890), 20 Ont. R. 212,
following R. v. Savage {1876}, 13 Cox 178; B, v. Trumaa (1795), 1 East P.C.
470: R. v. Flaherty (1847), 2 C. & K. 782} but see, contra, R. v. Newton
(1843), 2 M. & Rob. 503, and sub nom. R. v. Simmonsto (1843}, 1 €. & K.
164, 1 Cox C.C. 30; R. v. Creamst, 10 Lower Canada R. 404,

The wife or husband, &% the case may be, of the person charged is a
competent witness, with this exeeption that no husband is sompetent to dis-
ologe any communication made to him by his wife during their marriage and
no wife is scompeteni to diseclose any communicstion made to her by her
husband during their marriage. Can. Evid. Act (1803), sec. 4. Before
that Aet the second wife was & competent wifness a8 spon as the first
marriage was proved, 1 Hale 393; 1 Russ. Cr. 6th ed., 715 (n)}.

. The offence will be complete though the aeceused mssumed a fictitious
name at the second marriage, R. v. Allison (1806}, B. & R. 109; R. v.
Rea (1872}, L.R. 1 C.C.R. 363,

On g trisl for bigamy, in proof of a prior marriage, a deed was produced,
executed by the prisoner, containing a reeital of the prisoner having a wife
and ehild in England, and.conveying real property to two truatees to receive
and pay over the rents to his wife, but with a power of revocation to the
prisoner. B, one of the trustees, proved the execution of the deed, and
that at the time of its execution prisoner informed him that he had & wife
and ehild living in England, but that he had never paid over any of the
rents to her, nor had he ever written to or heard from such alleged wife. Tt
was held that this was not sufficient e¢videnee to prove the alleged prior
marrisge. R. v. Duff (1878), 20 U.C.C.P. 255,

Upon trials for higamy proof iz required of a marriage in fact, guch as
the court ean judieially hold to be valid; mere evidence of eohabitation and
reputation of being married will not do. E. v. Bmith (1857}, 14 U.C.Q.B.
563, per Robinson, C.J.

Where the marriage is alleged to have been eelebrated aecording to
Jewish law, evidence must be given of a written coniraet beiween the
parties; Archbold Cr. Plead. (1900), 1114; R, v. Althausen {1893}, 17 Cox
C.C. 630; and that the witnesses to the marriage were not blood relations of
the parties. Nathan v. Woolf (1889}, 15 Times L.R. 250.

The fact that the other party to the first marriage is shewn to have been
alive Bt a time pricr to the second marriage, may or may not afford a
resgonsble inference that such party was alive at the date of the.seecnd
marriage, but it is purely a question of -fact for the jury. E.v. Lumley
{1869), L.R. 1 C.C.R. 196, 14 Cox C.C. 274.
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276. Punishment of bigamy. —Every one who commits
bigamy is guilty of an indictable offence and liable to seven
years’ imprisonment.

2. Every one who commits this offence after a previous con-
viction for a like offence shall be liable to fourteen years’ im-
prisonment. R.S8.C, ¢ 161, s, 4.

Indictment,]—A count alleging the second marriage '‘the said A, his
former wife, being then alive ’’ was held sufficient without a special aver-
ment that he was still married to A. when the offenee was committed.
Murray v. B. (1845}, 7 Q.B. 700; 1 Cox C.C. 202; R. v. Apley (1844), 1 Cox
C.C. 71,

297 Feigned marriages.—Every one is guilty of an
indictable offence and liable to seven years’ imprisonment who
procures & feigned or pretended marriage between himself and
any woman, or who knowingly aids and agsists in procuring such
feigned or pretended marriage. R.S.C, ¢. 161, s. 2. '

Corroboration. J—A person aceused of an offence under this mection shall
not be convieted upon the evidence of one witness unless such witness is

corroborated in some material particular by evidence implicating the
aocused. Bes. 684,

{ Amendment of 1900.)

278. Polygamy.—Every one is guilty of an indictable
offence and liable to imprisonment for five years, and to a fine
of five hundred dollars,

(a) who practices, or, by the rites, ceremonies, forms,
rules or enstoms of any denomination, seet or society, religi-
ous or secular, or by any form of contract, or by mere
mutual consent, or by any other method whatsoever, and
whether in & manner recognized by law as a binding form
of marriage or not, agrees or consents to practice or enter
into

(i) any form of polygamy ;
(ii.) any kind of conjugal union with more than one
person at the same time; or

(iii.) what among the persons commonly ecalled
Mormons is known as spitual or plural marriags; or

{(b.) who lives, cohabits, or agrees or consents to live or
cohabit in any kind of conjugal union with a persen who is
married to another, or with a person who lives or cohabits
with another or others in any kind of conjugal union; or
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(c.) celebrates, is a party to, or assists in any such rite
or ceremony which purports to make binding or to sanction
any of the sexual relationships mentioned in paragraph ()
of this section; or

(d.) procures, enforces, enables, is a party to, or assists

" in the compliance with, or carrying out of, any such form,
rule or custorn which so purports; or

(¢.) procures, enforces, enables, is a party to, or assisty
in the execution of, any such form of contract which so
purports, or the giving of any such consent which so

purporta. _
The amendment corrects s olerieal error, the present parsgraph (&}
having previcusly siood as sub-paragraph (iv.} of paragraph (a).

. Indian plural marrviages.]—An Indian“who aceording to the customs of
his tribe takes two women at the same time ss his wivee, and eohabits
with them, is guilty of an offence under this section. K. v. ‘‘Bear's Shin
Bomne ’* (1899}, 3 Can. Cr. Cas. 329 (N.W.T.).

By the North-'West Territories Act (R.8.C. e. 50, s. 11}, the laws of
England, as of July 15, 1870, in eivil aad criminal masters were deeclared
to be in foree in the territories in so fur as the same are applicable fo the
Territories, and in 8o far as the same bhave not been or are not hereafier
repesied, altered, varied, modified, or affected by any Act of the Parlia-
ment of the United Kingdom applicable to the Territories, or of the
Parliament of Caneds, or by any Ordinance of the Lisutenant-Governor in
Couneil (48 Viet. {Can.), e. 15, 8. 3), or of the Legislative Assembly

{60-61 Viet. (Can.), . 28, 2. 4.
In The Quesn v, Nan-e-gnis-a XKa {1880}, 1 N.W.T. Rep., part 2, page
21, it was unanimously held by the Supreme Couri of the Territories
{Richardson, Macleod, Reulean, Wetmore and MeGuire, JJ.,) that the laws
of England respecting the solemnization of marriage were not applicabie
to the Territories, quoad the Indians, and that a marriage since the Terri-
torieg Act between Indians by mutmal conmsent snd according to Indian
enstom is a valid marriage, provided that neither of the parties had a
consort living &t the time, '‘ at any rate so as to remder either one, as &
general rule, incompetent and not compeilable to give evidence against the
other on trial eharged with an indictable offence’ (1 N.W.T. Rep., pt. 2,
p. 25), under the rule of law that & wife is not eompetent or compellable
to testify for or against her husband. In that case the prisomer, an Imdian,
cherged with assault, tendered the evidenee of two women, whom he called
his wives, and the trial judge admitfed the testimony of the woman whom
the prisoner had first married, but rejected the testimony of the one last
married{i and this mling was affirmed by the full eourt on a Crown case
regerved,

Conjugal wnion.]J—The mere fact of cohabitation hetween a man and
-8 woman, each of whom is married to ancther, will net sustain a convietion
under this seetion {formerly 53 Vie. (Can.), ¢. 37, 8. 11) to come within the
termy of which there must be *' soe form of contraet between the parties
whish they might suppose to be binding on them, but whieh the law was
intendad to prohibif,*’ and the term *‘ canjugal union?’’ in the statute has
reference to a form of seremony joining the parties, & marriage of some
gort before eohabiting with one smother. The Queen v, Labrie (1851),
Montreal Law Reports, 7 Q.B. 211, per Dorion, C.J., Cross, J., Baby, J.,
Bosaé, J., and Doherty, J.
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- In The Queen v. Liston (noted 34 C.L.J. 546) tried at the Toronto
Assizes in 1803, Chief Justice Armour held that section 278 ef the Code,.
which is the only seetion which it eould be argued covers adultery, was.
intended to. apply only to Mormons. .

Evidence]—Bee. 706 provides that in the ease of any indictment under
sub-sections (&), (¢) and (d) of sec. 278 no averment or proof of the method
in which the ssxual relationship charged was entered iuto, agreed ta, or
consented to, shall be necessary in any such indietment, or upon the trial
of the person thereby charged; nor shall it be necessary upon suek trial to
prave carnal connection had or intended to be had between the perscns
implicated,

279. Solemnization of marriage without lawful
authority,—Every one is guilty of an indietable offence and
liable to a fine, or to two years’ imprisonment, or to both, who—

(@) without lawful authority, the proof of which shall
lie on him, solemnizes or pretends to solemnize any marri-
age; or

(b.) procures any person to'solemnize any marriage
knowing that such person is not lawfully authorized to
solemnize such marriage, or kowingly aids or abets such

person in performing such ceremony. R.8.C, ¢. 161, s. 1.

Limitation of time]—No proseeution for this offence shall be commenced.
after the expiration of two years from its commission. See. 551 ().

280. Solemnization of marriage contrary to pro-
vincial law.—Every one is guilty of an indictable offence and
liable to a fine, or to one year’s imprisonment, who, being law-
fully authorized, knowingly and wilfully solemnizes any mar-
riage in violation of the laws of the provinece in which the
marriage is solemnized. R.8.C, e 161, s. 8.

%81. Abduction of a woman, Every one is guilty of
an indictable offence and liable to fourteen years’ imprisonment.
who, with intent to marry or carnally know any woman,
whether married or not, or with intent to cause any woman to
be married to or earnally known by any other person, takes
away or detains any woman of any age against her will.
RS8.C, c 162, 5, 43.

With intent.]—The intent may be shewn by the declarations or acts of

the defendant or from other eireumstanees from whieh the intent may be
inferred. R. v. Barratt {1840) 9 Q. & P. 387.

80 far as the guestion of ‘‘persuasion’’ involves the guestion of
*‘intent,’’ evidence is admissible of acts done in a foreign jurisdicetion as.
shewing the intent, which is a mental quality not dependent on jurisdiction..
Jacksen v. Commonwealth (1897}, 38 8. W. Rep. 1091, .
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Takes away or detains.]—Manual foree may no¥ in all cases be necessary.

If the taking away wag asccomplished under the fear and apprehension of .

s present immediate threatened injury depriving the woman of freedom of

?ction, it will be an offenee although no aetuel force was used. I Burn’s
ustice 9.

If the woman be taken away in the first instanee with her own eonsent,
but sfterwards refuse io continne with the offender, aud is foreibly
detained by him, the offence is ecomplete beeause if she so refuse she may
from that time as properly be said to be ‘‘ taken '’ against her will a8 if she
had never given her consent at all, for till the foree was put upon her rhe
wag in her own power. 1 Burn’s Justice 8; | Hawk, e. 41, 8. 7. 8o,

(XY

under the old statute of Hen. 7, whick did not contain the words "* or
detain,’’ detaining a person who originally eame with her own consent was
considered to be within the statute. R. v. Brown (1874), Ventr. 243.

If the woman be taken away and married with her consent obtained by
fraud, the ease may be within the statute for ehe eannot while under the
influence of fraud be considered & free agent. R.v. Wakefleld {1827), 2
Lewin 279, :

282, Abduction of an heiress.—Every one is guilty of
an indictable offence and liable to fourteen years’ imprisonment
who, with intent to marry or carnally know any woman, or
with intent to cause any woman to be married or earnally known
by any person—— -

(#.) from motives of lncre takes away or detains against
her will any such woman of any age who has any interest,
whether legal or equitable, present or future, absolute, con-
ditional or contingent, in any real or personal estate, or who
is a presumptive heiress or eo-heiress or presumptive next
of kin to anyone having such interest; or

(8.) frandulently allures, takes away or detains any such
woman, being under the age of twenty-one years, out of the
possession and against the will of her father or mother, or
of any other person having the lawful care or charge of her,
with intent to marry or carnally know her.

9. Every one convicted of any offence defined in this
section is ineapable of taking any estate or interest, legal or
equitable, in any real or personal property of such woman,
or in which she has any interest, or which comes to her as
guch leiress, co-heiress or next of kin; and if any such marri-
age takes place such property shall, upon such convietion, be
settled in such manner as any court of competent jurisdietion,
upon any information at the instance of the Attorney-General
appoints. R.8.C, ¢ 162, s 42.

* (1a}—From motives of luere.]—Roscoe (Crim. Evid., 11th ed,, p. 255) says
in referenae to the corresponding section of the English Act, 24-25 Viet.,

oh. 100:—*¢ The abduection must be from ‘ motives of luere ! by whieb, it ia
. gupposed, is meant that the prisoner when he carried off the woman had in
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view the advancement of hia own pecuniary position by using the legal
rights of a husband -over his wife’s property. If this is so, why the intent
te carnally know was inserted does not clearly appear, beeause & man ean
only earnally kuow a woman from motives of luere when his plan is thereby
fo eoerce her into a marriage so that if the statute had expressed the
intent to marry only, it would have been emnough. It is quite clear that
corrying off an heiress from motives of lust only would mot he an offence
under this part of the statute’? (sub-sea. a), :

There may, however, be exceptional cases where the aceused commits
the offenee for money paid or promised to him by a eonfederate, and in
whiel, as & part of the conspiracy, the accused is himself to marry the
WOman.

(2b)—Fraudulently allures.]—It need not be shewn that the aecused knew
that the woman was an heiress or had such an interest in real or personal
estate, ote., as is specified in sub-see. (¥). R.v.Kaylor,1 Dor. Q.B. (Que.)
364, .

(21— Disabitity to take benefit,]—It mey be doubted whether the Dominion
Parliament have the legislative authority to enaet the second sub-section,
partieularly as regards the power purported to be conferred upon & eourt of
competent jurisdiction to make a settlement of the property. The power to
legislate as to the *‘ eriminal law’' is conferred by the British North
Ameriea Aot upon the federal parliament, and the power to legislate as to
'* property &nd ¢ivil rights ?? is vested by the same statute in the Provineial
legislatures. Quwmre whether the second sub-section is a matter of erimingl
law. Tt has beeu decided by the Supreme Court of Canada that s statutory
provision authorizing a magistrate to adjudge forfeiture te the Crown of
money, ete., found in & common gaming house (Code sec. 573) is intra
‘wires and is not an interference with '‘ property and civil rights’?; 0°Neil
v. Attorney-General (1806), 1 Can. Cr. Cas. 303; but this sub-seetion,
adapted from the English statutes, § Geo. IV., eh. 31, sec. 19 and 24-25
Viet., eh. 100, sec. 53, is sabstantially different from Code ‘sec. 575 as waell
as from see. 838 ag to the restitution of stolsn property, which latter would
seem to affect the eustody of and not the titie to goods.

283. Abduction of girl under sixteen.—Every one is
guilty of'an indictable offence and liable to five years' imprison-
ment who unlawfully takes or causes to be taken any unmarried
girl, being under the age of sixteen years, out of the possession
and against the will of her father or mother, or of any other
person having the lawful care or charge of her. :

2. It is immaterial whether the girl is taken with her own
consent or at her own suggestion, or not.

3. It is immaterial whether or not the offender believed the
girl to be of or above the age of sixteen. R.8.C, e. 162, 5. 44,

Eyidence. ]-—To constitute the erime of abdueting a girl out of the
possession of and against the will of her father under this section, there
must be an actual or constructive possession de facto, in the father at the
time of the taking, When the girl who was resident with her father ip a
foreign eountry left withont his consent and with intent to renounce hig
protection, and eame to Canada, the father’s possession eesved, and semble,
a possession de jure afterwards established by his following her to the place

of flight is not the posseasion contemplated by the section. R. v. Blythe
{1895), 1 Can, Cr. Cas, 263 (B.C.).
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1f the persussion o leave and remain away operated wholly in the foreign
gountry, there is no jurisdietion to econviet in Canada, as persuasion isa
neeessary element in such cases of abduotion, Ibid.

To tske a natural danghter under sixteen years of age away from the
eustody of her putative father may be an offence under this ection. R. v.
Cornforth (1742), 2 8tr. 1162; R. v. Bweeting (1766}, 1 East P.C. 457.

The girl is none the less in the ** possession’ of her guardian by reason
of having left her guardian’s house for a particular purpose with his
saietion. R. v. Mondelet (1877), Ramsay’s Cases (Que.}, 179, 21 L.C. Jur.
154,

A., a girl under the age of sixteen, who wag, with her father’s vonsent,
under the care of B., her uncle, was allowed by B. fo dine at the house of
C., who wos married to B.’s sister, C. took A. for a drive and indveed her
0 remain over might with him at an hotel, where he debauched her. The
next day he left her at B.’s. Tt was held that B. had the lawful care of A,,
and that she was unlawfully taken out of his possessien by C. R. v.
Mondelet, 21 L.C. Jur. 154,

A girl employed as & barmaid at some distance from her father’s house
has been heid not to be in his possession. R. v. Henkers (16%6), 16 Cox
C.C. 257.

It is no defence that the act was eommitted from no bad motive, or even

fzrom philanthropie and religious motives. R. v. Booth (1872), 12 Cex C.C.
31.

The only intent which it is necessary to prove under this seetion is the
intent to deprive the parent or other person of the possession of the ehild.
R.v. Timmins (1860), Bell 276, 30 L.J.M.C. 46, Iuthe case last mentioned,
the prisoner induced a girl of between fourteen and fifteen years to leave
* her father's house and cohabited with her for three days and then told her
to go home, The jury found fhe prisoner guilty, but also found that he did
not intend when he took the girl away to keep her away from home per-
manently, and the conviction was affirmed.

Where the prisoner went in the night to the house of B. and placed a
ladder against the window and held it for the daughter of B., a girl of the
age of fifteen years, to desecend, which she did, and then she eloped with
him, this was hald to be a ‘‘ taking '’ of the girl out of the possession of her
father, although she herself proposed to the priscner that he should bring
the ladder and that she would elope with him. R. v. Robins (1844),
1 C. & K, 456. .

A men intending to emigrate to America privately persuaded a girl
under sizteen to go with him, and on the morning of his departure had
secretly told her to put up her things in a bundle and meet him at a cortain
gpot, and she accordingly left her father’'s house and met the prisoner, and
the two travelled up to London together; thiz was held to be a Htoking.'?
R. v. Mankletow (1853}, 1 Dears. C. C. 158, 22 L.J.M.C. 115. Jervis, C.J.,
in delivering judgment, said:—Lt {s unimportant under the seetion on which
this indiotment is framed whether the girl consented or not to go away with
the man. When the prisoner met the girl at the appointed place there was
then a taking of her. The statute was framed for the proteetion of parents.
Ibid: R. v. Booth {1872), 12 Cox C.C. 2il.

Where a man induces a girl under sixteen by promises of what he will
do for her to leave her father’s house and live with him, he may be cou-
vieted of this offence, slthough he is not actually present or assisting her
at the time she leaves. R.v. Kobb (1864}, 4 ¥'. & F. 5%, 1f, however, the
going away was entirely voluntary on the girl’s part there can he no con-
viction under this section. Ibid. But as to children under fourteen geoe
sec. 284, :
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- 80 where a girl left her fafher without any persuasion, inducement or
blandishment held out to her by the defendnnt, s¢ that she had got fairly
away from home and then went to the defendant, it may be his moral duty
to raturn her to her father’s cusitody, yet his not doing so is mo infringe-
ment of this seefion, for it does not say he shall restore her, but only that
he shall not take her away. R, v. Olifier (1866}, 10 Cox C.C, 402.

If the jury beliuve that the mother having the custody of the girl has
eountenaneed the danghter in a lax course of life, by permitting her te go
out at night and to dance at public houses, the ¢ase is not within the intent
of the statute, but is one where what had oceurred, though unknown to her,
eould not be said to have happened against her will. R. v. Primelt (1858),
1 Foster & F'. 50, per Cockburn, C.J.

It may be doubted whether it would be an offence to take away a girl
agalnst the conseni of her parent, but by the consent of one who has the
temporary eare of her.  Archbold’s Or. Plead. 22nd ed. 858; 1 East P.C.
457, .
It is also doubtful whether, if the parent once consenf, but afierwards
dissent, a subsequent taking away can be said to be against the will of the
parent. Calthrop v. Axtel %1686), Eaat P.C. 457, 3 Mod, 168,

Where a girl lived with her father and while on the sfreet the prisoner
met her and indneed her to go with him fo a neighboring town where he
seduced her, and then brought her brek, not knowing who she was or
whether she had a father living, but not believing that she was a girl of the
town, it was held that a8 there was no evidenee to shew that the prizoner
had resson to know that the girl was under her father’sprotection, a eonvie-
tion eould not be supported, R. v. Hibbert(1868), L.R. 1 C.C.R. 184, 88
L.J.M.C. 61, ] '

And where the prisoners found the girl in the street by herself snd
invifed her to go with them and one of them kept her in an empty house
with him all night and had intercourse with her, and there was no evidence
as to the purpose for whieh the gir] had left home, an aequittal was directed
upon the grouud that the girl wasnot taken cut of the possession of anyone.’
R. v. Green (1862}, 3 F. & V. 274,

Thig offence iz distinet from the offence of seduetion and a wonviction
under this seetion does not preeclude a convietion for seduation. R, v. Smith -
(18903, 18 O.R. 714; following B. v. Handley (1833), 5 . & P, 565 and
R. v. Vandercombe and Abbott (1706} 2 Leach C.C. T8,

Proof of age.]—See gec, 7014, ]
' { Amendment of 1800.)

284. Stealing children.—Every one is guilty of an
indietable offence and liable to seven years’ imprisonment who,
with intent to deprive any parent or guardian of any ehild under
the age of fourteen years, of the possession of such ehild, or
with intent to steal any artiele about or on the person of such
child, unlawfully—

(a.) tales or entices away or detains any such child; or
(b.) receives or harbours any such child knowing it to
have been dealt with as aforesaid.

2. Nothing in this section shall extend to any one who gets
possession of any child, claiming in good faith a right to the
possession of the child.

16—CRIM, CODE.
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3. In this section the word “guardian” has the same mean-
ing as it has in ss. 183 and 186, as interpreted by s. 1864.

Evidence,]—TIt is no excuse that the defendant, being related {o the girl's
father and frequently invited %o the house, made uss of no other seduetion
than the common blandishments of s lover io induee the girl secretly to
elops with and marry him, if it appears that it was against the comment of
the father. E. v. Twistleton (1668), 1 Lev. 257, 2 Keh. 432. The object
of snek a law is to prevent children from being seduced from their parents
or gnardians by flattering or enticing words, promises or gifts, and mar-
ried in a secret way to their disparagement. Hicks v. Gore, 3 Mod. 84.

The English statute, 24-25 Viet., eh. 100, sec. 56, is more limited in its
terms. By it in order to econstitute the offence the accused must have
*‘ aither by foree or fraud ’’ led or taken away or decoyed or enticed away
or detained any ehild wuder the age of fourteen years with intent, ate. It
hag bean held that the offenee under that Act mey be proved by shewing
foree or fraud exereised either upon the gusrdien of the child or upon the
child taken or detained, or upon any other person, R. v. Belliz {1893), 62
L.J.M.C. 1565, overruling B. v. Barrett (1885}, 15 Cox C.C. B58.

And where the prisoner was indicted for that she did feloniously and
unlawfully by fraud detain a ehild under the age of fourteen with intent te
deprive the mother of the possession of her, it was held that she was
rightly eonvieted upon evidenee that the child had been in the service of the
prisoner and was missing and eculd not be found, and that she gave different
asecounts of what had beeome of the ehild, but implying that she had given
her up to some third person although there was no evidence that the ehild
was btill in her actusl enstody, nor indeed any evidence as to where the was.
R. v. Johnson {1884), 15 Cox C.C. 481,

Proof of age.]—Ree gee. 7014.
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ART XXIIL

DEFAMATORY LIBEL.
SECT.
285. Defawmatory libel defined.
286. Publishing defined.
287. Publishing wpon invitaiion.
288. Publishing in courts of justice.
289, Publishing parliamentary popers.
290, Fuir reports of proceedings of parliament and courts.
291. Fair report of proceedings of public meetings.
282, Fair discussion.
293. Fair comment.
294. Seeking remedy for grievance.
295, Answer to inguiries.
286, Giving information,
297, Selling periodicals containing defamatory libel.
298, Selling books containing defamatory matter.
285, When truth is o defence.
300. Extortion by defamatory libel.
301 Pumashment of defamatory libel known to be false.
302. -Punishment of defamatory libel.

(Admendment of 1900.)

285. Defamatory libel.—A defamatory libel is matter
published, without legal justification or excuse, likely to injure
the reputation of any person by exposing him to hatred, contempt
or ridicule, or designed to insult the person of or concerning
whom it is published.

2. Such matter may be expressed either in words legibly
marked upon any substance whatever, or by any ohject signify-
ing sueh matter otherwise than by words, and may be expressed
either directly or by insinuation or irony.

Defamatory 1ibel.]—The first sub-section formerly concluded with the
words *’ designed to insult the person #o whom it is publishked,” and was

amended by the Criminal Code Amendment Aet 1900, 63 Viet., oh. 46, by
substifuting the words ‘* of or concerning ** for the word *' to."’

The writing and publishing of defamatory words of any living person or
words ealeulated or intended to expose him to public hatred, comtempt or
ridieuls, or to damage his repusation, or the exhibitiou of a picture-or offigy
defamatory of him is defamatory libel, if sueh publieation or exhibition is
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ealeulated to cause & breach of the peace. Mouson v. Tussasuds, Ld, [1894]
1 Q.B. 671; Odgers on Libel, 3rd ed., 443,

Any wmalicions defamation of any person, expressed iz print or in writ-
ing, or by means of pictures or signs, and tending to provoke him to anger
and nots of vialence, or to expose him to public hatred, contempt or ridicule,
amounnte to a libel in the indietable sense of the word; Bnd, since the rearon
is that sueh publicatious ereate i1l blood and manifestly tend to a disturb-
ance of the public peace the degree of discredit is immaterial to the essence
of the libel since the law cannot determine the degres of forbearance which
the party reflected upon will exert. 2 Starkie on Slander, 210, 211,

Libels on the deqd.]—The publication of & libel on the character of a dead
person is not indictable unless it is intended to injure or provoke living
persons. Burb. Cr, Dig. 263. An aetual intent to injure or to provcke or
annoy living persons of the same family blood or society ig essentisl to the
offence, and & mere tendency to provoke, or econstruetive intention inferred
from the fact that the libel was ealeulated to hurf the feelings of any aur-
viving relations of the deceased is not enough. RE. v. Ensor (1877}, 3
Times L.R. 366; Burb. Cr. Dig, 263 (). Whether the libel be soon or late
after the death of the party, if it be done with malevalent purpose to vilify
the memory of the deceased and with a view to injure his posterity then it
is done with a design to break the pesce and is illegal. K. v. Critchley
(1734), 4 T.R. 129 {#}; R. v. Topham (1781}, 4 T.R. 126. But it must be
some very unusnal publieation to justify am Indietment for aspersing the
charaeter of the dead, . v. Labouehers (1884}, 12Q.B.D, 320.

Seditious libels. ] —Bee secs. 123 and 124,
Libels on foreign sovereigns, ]—See gec. 125.
Blasphemous libel, ] —Heeo see, 170,

At common law.]—A% common law criminal proceedings for libel did not
lie ‘*unless the offence be of such signsl enormity that it may reasonably
be constroed to have a tendeney to disturb the peacs and hermony of the
eommunity.’’ 1 Hawkins P.C., ¢. 28, sec, 3, In sueh a ease the publis
are justly placed in the character of an offended prosecutor to vindicate the
common right of all, though violated only in the person of an individual.
Ihid.

The criminal remedy for libel is in some respeets the more extensive
remedy; & libel may be indictable though it be not actionable. Odgers on

* Libel, 3rd ed. (1896), 444: R, v. Tophem (1791), 4 T.R. 126; R. v. Gather-
eola (1838}, 2 Lewin C.C. 237; R, v. Darby, 3 Mod. 139,

Evidence,]—In criminal libel it is not necessary to shew a publication to
gome third person other than the person defamed, and it iy sufficient to
prove a publication to the prosecutor himself, provided the obvious
tendency of the words ba to provoke the proseentor and excite him to break
the peace, R.v. Wegener (1817), 2 Stark. 245; E. v. Brooke {1856}, 7 Cox
C.C. 251; R. v. Adams (1888), 22 @.B.D. 66, 16 Cox C.C. 544; (Gdgars on
Libel, 3rd ed ., p. 4535.

A manuseript of & libel iz deemed prima facie to be published, #o far as
the writer js eoncerned, when it has passed out of bis possession and
eontrel, R. v. Burdett {1820}, 4 B. & Ald, 143; R. v. Lovett {1830}, 9
C. & P. 462, :

-Tha directors of a printing company are not eriminally liable for a libel
eontained in a paper printed by the servants of the company, unless they
knew of or saw the libel before its publiestion, or gave express instruetions
for its appeatsnce. R. v, Allison (1888}, 18 Cox C.C. 559.

- Apart from statutory enactments in reference thereto, it was held that
the-proprietor of & newepaper iz answerable eriminslly for the publication
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in if of a libel though he hag personally nothing to do with the eondueting
of the paper and leaves its whole management fo others. B, v. Walter
{1798), 3 Esp., 21, per Lord Kenyon; B.v. Guteh (1829}, 1 Moody & Malkin,
433, 438, ’

And by see. 297 of the Code, ‘‘Every proprietor of any newapaper is
presumed to be criminally responsible tor defamatory matter inserted and
published therein, but such presumption may be rebutted by proof that the
partienlar defamsatory matter was inserted in sueh newspaper withont such
proprietor’s cognizanee, and without negligenee on his part,”?

On gn indietment for & libel published in 8 newspaper, it appeared that
the editor {whe was not indieted) before inserting the libel shewed it to the
prosecutor, who did not express any wish to suppress the publieation, but
wrote & reply, which was also inserted. The jury found it to be a mulicious
lihel, and defendants were convieted. The eourt held that what prose-
eutor said to the editor, and did, did not hold out any nesurance of impunity
to the defendants, so as to render the convietion illegal, and a nmew trial
was refused. R. v. MeElderry (1860), 19 U.C.Q.B, 168,

Proof of publication.] —Notwithstanding a likel may be written with a
real intent to publish it, yet If no publieation of it ever takes place, there
is no ¢rime, tor whatever a man’s intent may be, if such intent is followed
by no overt aet to aceomplish his purpose, it would be diffieult to say that
he is deprived of sll loeus peenitentiee, and may be indicted for what he
only intended, but never in faet attempted. The writing and composing
a libel, without anything turther done, way be congidered merely as the
privaie registering of a wan's own thoughts; and as it is the publieation
that is the gist of the offenece, it seems reasonable, ot all events, to require
some evidence of an uetual attempt to publish before a party can be
charged with an intent to do so. 2 Deacon Crim. Law, §09. And see R. v.
Paine (1895), 5 Modern 163, 167.

The publication of a libel is not confined to the actunl commnnication of
its ¢ontents by the publisher to some other person; for though, in eommon
parlaneg, the word *‘ publication '’ may be confined in its interpretation to
making the contenfs known to the publie, yet its meaning is not so limited
in law; wherein some words are used in a peculiar semse, differing in
8 coertain degree from their popular meaning. Thus, in the langnage of the
Iaw, we speak of the publication ofa will and of an award, without mesaning
to denote by that word any communieation of the eontente of those instru-
ments,.and meaning only a declaration by the testator or arbitrater, in the
presence of witnesses, that the instrument is his testament or award. Bo
in the ease of a libel, the publication of it may be traditione, when it is
delivered over to scandalize any party: snd the publieation of it I8 nothing
more that doing the last net for the aceomplishment of the misehief intended
by it. For the moment a man delivers a libel from hiz hands his control
over it iz gone: he has shot his arrow, and it does not depend upon him,
whether it hits the mark or nof. There is an end then of the loeus peeniten-
tim. his offence is compiete, the mischievous confention is consnmmated,
and from that moment he is liable to be ealled upon to answer for his set,
And though the act of publication may be proved by an actual communica-
tion of the eontents of the libel, as by singing or reading, or an open
exposure of it to other persons, yet these are not the only mor the usual
modes of proef. The usunl mode is by delivery of the libel, either by way
of sale, or otherwise; and upon proef of the purchase of a pamphlet in
Fleet street, it is not necessary to prove that the purchaser read the pam-
phlet eifther in London or elsewhere. Per Best, J., and Abbott, C.JI., in
Rex v. Burdett (1820), 4 Barn. & Ald, 126, 160; 2 Deacon, Crim. Law, 808,

A person, who, on the applieation of a stranger, delivers to him the writ-
ing which libely a third person, publishes the libellous matter te him, though
he may have been sent for the purpose of procuring the work by that third
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person, 8o far as in him lies, ke lowers the reputation of the prineipsal in
the mind of the agent, whieh, althongh that of an agent, is as capable of
heing affectod by the assertions &8 if he were a gtrapger. The act is com-
plete by the delivery; and its legal character is not altered, either by the
procurement of that person, or by the subsequent handing over of the writing
to him. Brunswiek v. Harmer, 14 Q.B. 185, But the reading a libel in the
presenee of another, without any previous knowledge of its being a libel,
does not amount to s publieation, ‘‘Alse it hath been holden,’’ saye
Hawkins, ‘‘ that he who repeats part of a libel in merriment withont maliee
and with no purposs of defamasion, is in no way punishable; but it scemeth
that the ressonableness of this opinion may justly be questiomed; for jests
of this kind are not to be endured and the injury to the reputation of the
party grieved is no way lessened by the merriment of him who makes so
light of it.”” 1 Hawkins, P.C., ¢h. 73, see, 14. Yet, where & man went to
_the defendant’s houre, and requested liberty to eee a carieature print, and
the defendant thereupon produced it, and pointed out the figures of the
persons it ridieuled, Lord Ellenborough ruled that thiz was not sufficient
evidence of a publieation. Smith v. Wood, 3 Campbell, 323,

Fvidence that the defendant communieated verbally to another the
defamatory matter, with s view te its publication, is enfficient to charge
him with the publication. In Adams v. Kelly, Ryan & Moody, N.P.C. 157,
a witness (at that time n reporter for the Observer newsp uper], stated that
he had met with the defendant, who eommunicated to him the slandercus
mabter set forsh in the first count reluting to the plaintiff, which the defendant
said wonld make a good ease for the newspaper. The reporter desirous of
obtaining information for his paper, sttended the defendant to an adjoining
tavern, and who gave him a more detailed account, for the express purpose
of inserting it in the paper with whieh the reporter was connected. After-
wards, from the particnlars communicated by the defendant, the reporter
drew up an account which he left at the office of the Ohbmerver, to be
ingerted in that paper. Amn Observer newspaper was then put into the wit-
nesa’s hands, and he stated that a paragraph inthat paper contained exaetly
the same ascount which he sent to the editor, with the exeeption of some
slight siterations, not affeeting the sense, made by tha editor. The counsel
for the plaintiff then proposed to read the newspaper.

Abbott, C.J., said: —¢ This newspaper is proposed to be given in
‘evidence, in order to sustain that count, which eharges the defendant with
publishing the printed libel set forth in the declaration. The evidence is,
that the reporter put something in writing from bis econversation with the
defendant, and which he gave to the editor., What the reporter published
in consequense of what passed with the defendant, may be eonsidered ns
published by the defendant: but you must ghew that what wax published is
that whieh was given to the editor by the reporter, whieh youn ean only do
by producing the paper itself.””

There may also be a eonstruetive publieation. In Watts v. Fraser, T
Carrington & Payne, 369, it was held that the printer and editor of 1 mags-
zine are both liable for a libellous lithographie print whieh iz contained in
the work, althongh the print was not struek off by the printer, provided that
the print is referred to in the letter-press of one of the artieles,

The mere aet of printing is not suffeient evidence of publieation. In
Watts v. Fraser, 7 Adolphus & Ells, 223, 233. Lord Denman, C.J., in
delivering the opinion said:—‘‘One authority, Baldwin v. Elphinston, 2
Wm. Blackstone, 1037, was ¢ited, where the Court of Exchequer held that
printing must prima facie be understood to bé s publishing, because the
matter mnst be delivered to a compositor and ofher workmen; bt it does
not follow, ag of eoursa, from & work being pricted, that the party sending
it forth employed & compositor or other workmen. We cannot, therefore,
act upon that ease,”’ If the menuseript of a libel be proved %o be in the
handwriting of the defendant, and it be also proved to have been printed
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and published, this is sufficient evidenee to go to a jury that it was pub-
lished by tha defendant, although there be no evidence to shaw that the
printing and publishing were by his direction. Regina v. Lovett, 9 Car-
rington & Payne, 462; Lamb’s Case, 8 Co. Rep. 59. ‘¢ Por when a libel is
pradusced written by 3 man’s own hand,’” said Lord Holt, ‘*and the auther
of it is not known; he is faken in the mainer, and that throws the proof
upon him; and if he cannot produee the eomposer, the verdiet will be againgt
him.'! R.v.Bear (1696), 1 Lord Raymond, 417; 2 Salkeld, 419. But itig not
& publieation if the author takes a copy of the likel, provided he never
publishes the eopy. Lamb’s Case, 9 Co, Rep. 59.

1f the libel is contained in a letter addressed to the prosecutor, this is
avidence of a publication sufficient to support an indiectment, on the first
end general principle of preserving orderly and decent eonduet in soeiety,
that is, technieally speaking, for the preventing breaches of the peace.
Pherefore the indietment must allege that the intention of sending the
letter was to provoke the prosecutor and to exeite him fo bresk the peace.
R. v. Wegener (1817}, 2 Starkie Rep, 245; 1 Hawkins, P.C. oh, 73, see. 11,
Andwhere & lettereontaining a libel is sent to the wife, itought to be alleged
a9 sent with intent to disturb the domestic harmony of the parties. Rex v.
Wegeuer, ubi supra, per Abbott, J. In Avery v. the State, 7 Connectient,
266, she information eharged that the defendant sent a letter to the wife of
another man, stating that she had acted libidinously with him, and had
invited him to sn adulterous intereourse and eonmeetion with her, and
sought opportunities fo effect it, and that the defendant wrote the leiter
and pent it to her with intent to insult and abuse her, and o sednee and
debsuch her affections from her husband, entice her to eommit adultery,
_and bring her into hatred and contempt. It was held that the sending of
such a Jetter, withont other publication, was sufficlent to support the infor-
mation on the general prineiple thak it tended to cause & digturbanee of the
public peace.

The date of a letter is prima facie evidence that it was writlen at the
place where it was dated. Rex v, Hensey, 1 Burrow, 644; Rex v. Burdett,
4 Barnewall & Alderson, 95; and the post mark is prima facie evidence thai
the letter was in the office at the time and place therein speeified. Fletcher
v. Praddyil, 3 Starkie Kep. 64; and if a letter properly directed ie sent by
the post, it is presumed, from the known course in that depariment of the
public serviee, that it reached its destination at the regunlar time and was
received by the person to whom it was addressed. Warren v. Warren, 1
C.M.&R., 250; 4 Tyrwhitt, 830 spproved in Shipley v. Toadhunter, 7 Car-
rington & Payne, 680, 686.

In an aetion for libel contained in & pamphlet, & witness stated that she
had received a copy from the defendant and that she had read certain por-
tions of it; tbat she had leut it to a third person, who had afterwards given
her & copy back, which she believed to be the same she had lent to him, but
that she would not swear that it was the same, yet that she had no reason
to doubt it. This was held to be sufficient evidence of publication for the
jury. Fryer v, Gathersole, 4 Exchequer Rep. 262.

If a libel is written in one county and sent by post addressed to a person
in another county, or its publication in another county e in any way¥ con-
sented to, this is evidence of & publication in the letter county. The Seven
Bishops’ Case, 13 Howell’s State Trials, 331, 332, Thus, 1if a liballous
letter is sent by the post, addressed to a party ont of the eounty in which
the venue is laid, but it is first received by him within that eounty, this is
a suffieient publication. Rex. v. Watson, 1 Campbell, 215.

But a general confession that the defendant was the writer of & libel, is
no evidence that he published it in any pariicular county. The Heven
Bishops’ Case, 12 Howell’s State Trials, 183.
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286. Publishing defined.—Publishing a libel is exhibit-

ing it in public, or eausing it to be read or seen, or showing or
delivering it, or causing it to be shown or delivered, with a view
to its being read or seen by the person defamed or by any other
person.

287. Publishing upon invitation.—No one commits
an offence by publishing defamatory matter on the invitation or
challenge of the person defamed thereby, nor if it is necessary
to publish such defamatory matter in order to refute some other

- defamatory statement published by that person concerning the
alleged offender, if such defamatory matter is believed to be true,
and is relevant to the invitation, challenge or the required refu-
tation, and the publishing does not in manner or extent exceed

~ what is reasonably sufflcient for the occasion.

Answer proveked or invited.] —HEvery man has'a right to defend his.char-
acter against false aspersion ; therefore sommunications made in fair self-
defence are privileged. If a person is attacked im a newspaper he may
- write to that paper to rebut the eharges, and he may at the same time retort
upon hig aesailant where such retort iz a necessary part of his defenee or
fairly arises out of the charges made in the formerarticle. O’Donoghue v.

Hussey, Irish R. 5 C.L. 124, An attack made in public requires & public
answer. eLanghton v. Bishop of Sodor and Man, {1872) L.R. 4 P.C. 495.

Even in rebuiting an seeusation, the defendant may not state what he

* knows at the time to be untrue, or intrude unnecessurily into the private

life or character of his assailant; the privilege extends only to such retorts

a8 are fairly an anawer to the plaintifi's attacks. Odgers on Tibel 23%; R.

v. Veley (1867}, ¢ ¥. & F. 11i7; Keenig v. Ritehie, 3 F. & F. 413. There

can be no set-off of one libel or miseonduet against another. Kelly v. Sher-
lock, L.R. 1 Q.B. 698, .

288. Publishing in courts of justice.—No one com-
mits an offence by publishing defamatory matter, in any
proceeding held before or under the authority of any court
exercising judicial authority, or in any inquiry made under the .
authority of any statute or by order of His Majesty, or of any
of the departments of Government, Dominion or provineial.

This gestion makes it no longer possible for the conrt to determine the
privileges of Parliament in respeet of sueh publieations whieh it was held in
Stockdsle v. Hansard, 9 A. & E. 1, the court wids cempetent to do. See
also Stoekdale v. Hansard (1837), 11 A. & E. 207, i

289. Publishing parliamentary papers.—No one
commits an offence by publishing to either the Senate, or House
of Cummons, or to any Legislative Couneil, Legislative Assembly
or House of Assembly, defamatory matter contained in a peti-
tion to the Senate, or House of Commons, or to any such Council
or Assembly, or by publishing by order or under the authority
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of the Senate or House of €ommons, or of any such Council or
Assembly, any paper containing defamatory matter or by pub-
lishing, in good faith and witheut ill-will to the person defamed,
any extract from or abstract of any such paper.

Evidence.]—Bee. T3 provides that in any eriminal proceeding com-
meneed or prosecuted under section two hundred and eighty-nine for print-
ing muy extract from, or abstract of, any report published by, or under the
aathority of, the Senate, House of Commeons, or any Legislative Counell,
Legislative Assembly or Hounse of Assembly, or any paper, votes or pro-
ceedings, sueh report, paper, votes or proceedings may be given in evi-
dence, and it may be shewn that sueh extract or mbstract was published
bona fide and without malice, and if such is the opinion of the jury a ver-
dict of not gnilty shall be entered for the defendant.

The following sections of the Libel Aet, R.5.C. 1886, ch, 163, remain in |
force, thess sections having been excepted from the repeal of that ehapter
mede by Code see, 981: :

{6) Every person agsinst whom mny eriminal proseedings are eom-
meneed or proseeuted in any manner for or on ascount of or in respeet of
the publiestion of any report, paper, votes or proeeedings, by such person
or by his servant, by or under the suthority of any Legislative Couneil,
Legislative Assembly or House of Assembly, may bring before the court in
whieh snch proceedings are so commenced or prosecuted, or before any
judge of the sama, first giving twenty-four hours’ notice of his intention o
to do, to the prosecutor in such proceedings, or to his attorney or solieitor,
4 eerbifieate under the hand of the speaker or elerk of any Legislative Coun-
eily Legislative Assembly or Honse of Assembiy, as the ease may be, stating
that the report, paper, votes or proceedings, as the case may be, in respeet
whereof such eriminal proceedings have heen ecommenced or prosecuted,
was or were published by such person, or by his servant, by order or under
the authority of any Legislative Couneil, Legislative Assembly or House of
Assembly, a8 the ease may be, together with an affidavit verifying sueh
certifieate; and snch court or judgs shall thereupon immediately stay such
eriminal proceedings, and the zame shall be and shall be deemed and taken
to be finally put an end to, determined and superseded by virtue hereof.

{7) In case of any criminal proceedings hereafter eommeneced or prose-
cuted for or on aecount or in respaect of the publication of any copy of such
report, baper, votos or proceadings, the defendant, at any stage of the pro-
ceedings, may lay before the court or judge such report, paper, votes or
proeeedings, and such copy, with an affidavit verifying such report, paper,
votes or proceedings, and the correetness of sueh copy:; aud the eourt or
judge shell tmmediately stay such eriminal proceedings, and the same shall
be and shall be deemed to be finally put an end to, determined and snper-
seded by virtue hereof,

290. Fair reports of proceedings of parliament and
courts,—No one commits an offence by publishing in good
faith, for the information of the public, & fair report of the
proceedings of the Senate or House of Commens, or any com-
mittee thereof, or of the public proceedings preliminary or final
heard before any court exercising judicial authority, nor by
publishing, in good faith, any fair comment upon any such pro-
ceedings, ' '
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Fair report of judicial or parliameniary proceedings.]—Thia section is in
aecordance with the law declared in Wason v. Walter (1869), L.R.4 Q.B.
73, whers it was held that the publication in & publie newspaper of & faith-
ful report of a debate in either Hovse of Parliament is privileged, so that
the publisher is mnot responsible for defamatory statements made in the
conrse of the debate and reproduced in such faithful report. In the same
esse Cockburn, C.J., said: *‘It iz now well established that faithful and
tair reports of the proceedings of courts of justicv, though the character of
individuals may ineidentally suffer, are privileged, and that for the publica-
$ion of such reports the publishers are neither eriminally nor eivilly respon-
sible; the general advantage to the country in having these proceedings
made public more than counterbalances the incomvenience to the private
pergons whose conduet may be the subject of the proceedings.,

The section applies even if the judieial proceedings were ex parte.
Kimber v. Press Associstion, [1893] 1 Q. B, 65; R. v. Gray {1865), 10 Cox
C.C, 184,

. The true eriterion of the privilege is not whether the report was or was
not ex parte, but whether it was o fair and honest report of what had taken
place, published simply with a view to the information of the public and
innocent of ]l intention te do injury to the reputation of the party affected.
Wason v. Walter (1869), L.I3. 4 Q.B. 73; Usill v. Hales (1878), 3 C.P.D.
319.

It is only necessary that the effeet of the evidence should be fairly
gtated. Miligsich v, Lloyds {1877}, 13 Cox C.C. 575. And the jundgment may
l()}e reported without the evidence. Maedougall v. Eupight (1889}, 14 App.

ag. 1984,

Publication must be in good faith.]—A true report of the proceedingsd in a
eourt of justice sent to a newspaper from a malicions motive may be the
foundation for proceedings against the sender. Stevens v. SBnmpson (1879),
L.E. & Ex. D. 53; Coloman v. West Hartlepool Co., 8 W.R. 734,

+  Contempt of eourt.] —Nothing is more inenmbent upon eourts of juetice
than to preserve their proceedings from being misrepresented. Nor is there
anything of more pernicions consequenee than to prejudice the minds of the
publie againet persons concerned &g parties in a cause, before the canse ig
actually tried, Per Lord Hardwick, Huggonson’s Case, 2 Atk. 489. Any
publieation, whether by parties or strangers, which concerns a cause
pending in eourt, and has a tendeney to prejudice the publie coneerning ity
merite, and to corrupt the administration of justice, or which reflecty on the
tribunal or its proceedings, or on the parties, the jury, the witnesses or the
counsel may be visited as & contempt. R. v. Wilkinson, lte Houston (1877),
41 U.C.Q.E. 42, citing Bishop on Criminal Law, §th ed., vol, 2, see. 259.

Secs. 200, 292 and 293 refer to libel and mot to contempt of court, and
there is still power to commit summarily for construetive contempt, ex gr.,
a newspaper editorial to the effeet that one of the partles to a pending suit
will lose the case. Stoddart v. Premtice (1898), 5 Can. Cr. Cas. 103, 6
B.C.R. 308.

Contempt of court is a eriminal proeeeding. FEllis v. The Queen, 22
Can. 8.C.R. 7; Re Beaife, 5 B.C.E. 153. It is therofore necesgary thaut the
charge should be proved with particularity. Re Seaife, 5 B.C.R. 153.

Where the alleged contempt consisted in the publishing, in a newspaper,
comments on a judgment rendered by s Master in Chambers in a canse in
which the writer was solieitor for the defendant, but after the proceedings
in the eause before the master were ended, it was held by the Bupreme
Court of Canada that the relator in the cause could not be prejudiced ss a
suitor by the publieation complained of, and as sach prejudice was the only
ground on which he could institute proeeedings for contempt he had no
locus standi, and his applieation should not have been entertained. Re
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{¥Brien, Regina ex rel. Felitz v. Howland, 16 Can. 8.C.R. 187, reversing
11 Ont. R. 633 and 14 Ont. App. 184,

While & eriminal information for libel wae pending egainst one W., H.
wrote & letter to a newspaper reflecting upon one of the judges who delivered
judgment on the application for the information, and stating that W. was
*‘ag gertain to be convieted as a libeller ever was before his trial.”’ It was
held that such letber was olearly & contempt of court. RE. v. Wilkinron,
Re Honston (1877}, 41 U.C.Q. 1, 42,

Where the respondent in a econtroverted slection case applied for an
order nisi ealling on the defendant, his opponent at the election, to shew
¢euse why he should not be committed for contempt of court for publishing
artieles in his newspaper refleeting on and prejuding the conduet of the
respondent and of the returning officer during the eurreney of the proceed-
ings on the election petition, it was held, slthough a prima facle ease of
econtempt had been made out, that as it appears on the same material that
the respondent had attended and spoken at a meeting held for the purpose
of approving of the conduet of the returning officer and presenting him with
& gold wateh as a mark of sueh public approval, the applieant was mlso in
fault, und his applieation was therefore refused. Re Bothwell Election
Cage, 4 Ont, R, 224, : .

In New Brunswick the practica has been to¢ issue an attachment against
the person publishing the newspaper comment complained of, the award of
the attachment not being a final judgment but a method of bringing the
party into court where he may be ordered to answer interrogations, and by
his answers purge his contempt if he can. If he were unable to then purge
his econtempt the court would then pronounce sentence. Ellis v. Baird, 16
Can. 5.C.R, 147. -

An appeal does not lie to the Supreme Court of Canada from & judgment
in proceedings for contempt of eourt unless it comes within the provisions
of the Supreme Court Aet a8 to appeals in eriminal eases. Ellis v, The
Queen, 22 Clan. B.C.R, 7; 0'Shea v. O'Shea, LLR. 15 P.D, 59.

Any publieation, whether by parties or strangers, which concerns s
cause pending in court and has a tendency to prejudice the publie respect-
ing its merite and to eorrupt the administration of justice, or which reflects
on the tribunal or its proeeedings, or on the parties, the jurors, the wit-
neeses or the eounsel, may be visited as a contempt. 2 Bishop’s Crimina
Law, 2nd ed., see. 216; Littler v. Thomson, 2 Beav. 129; Re Crawford, 13
Jurist 955,

Where the defendant to a proceeding by way of eriminal information,
immediately before the trial distributed handbills in the assize town
vindieating his own eonduet and refleeting on that of the prosecutor, the
eourt found that the motive was to influence the jnry in his favour at the
trial and grauted a eriminal information against him in respeet thereof.
R. v. Jolliffe (1791}, 4 T.R. 285, And a criminal information has been
eranfed for publishing an invective against judges and juries in gemeral,
the ecourt treating such publieation as made with intent to bring into
suspieion and contempt the sdministration of justiee. R, v. White (1808},
1 Camp. 369,

An advoeate who publishes in a newspaper, letters containing libellous,
insulting and contemptuons statements and languspe eoncerning ore of the
justices of the court in reference to the conduct of said justice, while aeting
in hia judielal eapacity on an application made fo him in ¢hambers for a
writ of habeas eorpus, is gnilty of contempt. R.v. Ramsay, I.E. 3 P.C.
427, 11 L.C. Jurist 152, But the proeeedings shonld be taken before the
full court. Ibid.

The eourt hag power summarily to commit for congtructive eontempt not-
withstanding secs. 290, 292 and 293 as to fair reports 6f court proceedings
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and fair comment upon public affairs; but the court will not exereise the
power where the offence is of a frifiing nature, but cnly when necessary o
prevent interferensce with the course of justice. Btoddard v. Prentice
{1898}, 5 Can. Cr.Cas. 103, 6 B.C.R. 308.

A statement in a newspaper editcrial to the effect that one of the parties
to a pending suit will lose the case, is a contempt of court, Ibid.

Fair and impartial reports of the proceedings in Courts of Justice,
although incidentally those proceedings may prejudice individuals, are of
80 great publie interest and public advantage that the publishing of them
to the world predominates so0 mueh over the Inconvenience to individusals as
to render the reports highly eondueive to the publie good; but the eondi-
tlons on which the privilege can be maintained are, that the report shall be
fair, truthfnl, honest and impartisl. Per Coekburn, C.J., in Risk-Allah-
Bey v. Whitehurst, 18 L.T.X.8. 615; R. v. Wilkineon (1877}, 41 T.C.Q.B.
47, 93.

291. Fair reports of proceedings of public meet-
ings.—XNo one commits an offence by publishing in good faith,
in a newspaper, a fair report of the proceedings of any public
meeting if the meeting is lawfully convened for a lawful pur-
pose and open to the publie, and if such report is fair and
accurate, and if the publication of the matter complained of is
for the public-benefit, and if the defendant does not refuse to
insert in a conspicuous place in the newspaper in which the
report appeared a reasonable letter or document of explanation
or contradietion by or on behalf of the prosecutor.

For the public benefit.]—See note to see. 299,

292. Fair discussion.—No one commits an offence by
publishing any defamatory matter which he, on reasonable
prounds, believes to be true, and which is relevant to any sub-
Jjeet of public interest, the public discussion of which is for the
public benefis.

Any subject of public inferest.]—It isa question for the judge and not for the
jury whether n particular topie was or was not = subject of publie interest,
Weldon v. Johnson (1884, per Coleridge, C.J., eited in Odgers on Libel,
3rd ed., 46.

The exemption deelared by this section is dependent on (1) a belief by
the acoused that the matter he published wae true; (2) sueh belief being
founded on ressonable grounds; (3} the matter being relevant to a subjeet
of publie interest; and (4) sueh ‘subject of public inferest being ome the
publie diseursion ¢f whieh is for the public benefit.

The eonduet of all publie servants, the poliey of the Government, our
relationg with foreign eountries, all suggestions of reforme in the existing
laws, all bille before Parlinment, the adjustment and eolleetion of taxes,
and all other matters which touch the publie welfare, sre clearly matters of
publie interest, which come within the preceding rule. Odgers on Libel,
42, Every subject hag & right to comment on those acts of public men
which eoncern him &s & subjeet of the realm, if he do not make his som-
mentary & eloak for .malice and slander. (Per Parke, B., in Parmiter v.
Coupland, 6 M. & W. 108). Those who fill ** & publiec position must not be
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too thin-skinned im reference to comments msade upon them. It would
often happen that observations wonld be made upon publie men whieh they
knew from the bottom of their hearts were undeserved and unjust; yet they
must bear with them, and submit to be misunderatood for s time, becange
all knew that the eriticism of the press was the best security for the proper
discharge of publie duties.’’ (Per Cockburn, C.J., in Seymour v. Butter-
worth, 3 F. & F. 378, 377; and see the diete of the judges in R. v. 8ir R.
Carden, 5 Q.B.D. 1.

Evidence given before & Royal Commission is matter publiei_juris, an
everyone has a perfesct right to eritieise it. Per Wickens, V.-C., in
Mulkern v. Ward, L.R. 13 Eq. 622; 41 L.J, Ch. 464; 26 1,T. 831.

All appointments by the Government to any office are matters of publie
eonecern, Seymour v. Butterworth, 3 F. & F, 372,

A newspaper is entitled to comment on the faet (if it be one) that
corrupt praetices extensively prevailed at a recent Parliamentary eleetion
g0 long as it does not make charges sgainst individuals. Wilson v, Reed
and others, 2 F. & F. 149.

A meeting assembled fo hear a politiesl addrese by a eandidate at &
Parlinmentary election, and the condust thereat of all persons whe take any
part in such meeting, are fair subjecte for bona fide diseussion by a writer
in a publie newspaper, Dsvis v, Duncan, L.R. ¢ C.P. 306; 43 L.J.C.P.
185; 92 W.R. 573; 30 L.T. 464,

The public career of any member of Parliament, or of any candidate for
Parliament, is of course a matter of public interest in the eonstituency, But
not his private life and history. *' However large the privilege of electors
may be,’’ said Lord Denman, C.J., ‘*it is extravagant to suppose that it
can justify the publication to all the world of faets injurious to a person
who happens to stand In the situation of & eandidate.”” Duncombe v,
Daniell, 8 ¢, & P, 222; 3 Jur. 32; 1 W.W. &£ H. 101,

I apprehend, however, thut the electors are entitled to investigate and
diseuss all matters in the past private life of a candidate whieh, if true,
would prove him morally or intelleetually unfit to represent them in Parlis-
ment; but not to circulate unfounded eharges against him even hona fide.
Harwood v. Sir J. Astley, 1 B. & P.N.E. 47; Wisdom v, Brown, 1-Times
L.R. 412; Pankhurst v. Hamilton, 3 Times L. R, 500.

The administration of the law, the verdiets of juries, the eonduet of
anitors and their witnesses, are all matters of lawful comment. Hae see.
290.

““ That the administration of justice should be made a subjeet for the
exercise of public diseussion is a matter of the most eszsential importance.
But, on the other hand, it behoves those who pass judgment, and call upon
the publie to pass judgment, on those who ave guitors to, or witnesses im,
eourts of justies, not to give reckless vent fo harsh and uncharitable views
of the conduet of others; but to remember that thev are bound to exereize
a fair and honest and an impartial judgment upon those whom they hold up
to publie obloquy.’’ (Per Cockburn, C.J., in Woodgate v. Ridout, 4 F. & F,
223, 4).

** Writers in public papers are of great utility, and do great benefit to the
public interesis by watehing the proceedings of courts of justice, and fairly
commenting on them if there is anything that calls for observation: but -
they should ba eareful, in discharging that fnnetiom, that they do mot
wantonly assgil the character of others, or impuie eriminality to them, and
if they do sc, end do not bring to the performancee of the duty they dis-
charge that due regard for the interests of others which the assumption of
80 important & censorghip necessarily requires, they must take the conge-
quences.’” Per Cockburn, {.J., in Reg. v. Tanfield, 42 J.P. atp, 424,
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. The working of all publie institutions, such as colleges, hospitals,
asylums, homes, is a matter of publie interest, especially where such
institutions appeal to the publie for subseriptions, or are snpported by the
rates, or are, like our universities, national property. The management of
local affairs by the various local authorities, e.g., town eouneils, sehool-
boards, Doards of guardians, boards of health, ete., is & matter of publie,
though it may not be of universsl eoncern, Odgers on Libel, 46.

293. Fair comment.—No one commits an offence by
publishing fair comments upon the public conduct of a person
who takes part in public affairs.

2. No one commits an offence by publishing fair comments
on any published book or other literary production, or on any
composition or work of art or performance publicly exhibited,
or any other communication made to the public on any subject,
if such comments are confined to criticism on such book or
literary production, composition, work of art, performanee or
communication. '

294. Seeking remedy for grievance.—No one commits
an offence by publishing defamatory matter for the purpose, in
good faith, of seeking remedy or redress for any private or
public wrong or grievance from a person who has, or is reason-
ably believed by the person publishing to have, the right or be
under chligation to remedy or redress such wrong or grievance,
if the defamatory matter is believed by him to be true, and is
relevant to the remedy or redress sought, and such publishing
does not in manner or extent exceed what is reasonably sufficient
for the oceasion.

295. Answer to inquiries.—No one commits an offence
by publishing, in answer to inquiries made of him, defamatory
madtter relating to some subject as to which the person by whom,
or on whose behalf, the inquiry is made has, or on reasonable
grounds is believed by the person publishing to have, an interest
in knowing the truth, if such matter is published for the purpose,
in good faith, of giving information in respeet thereof to that
person, and if such defamatory matter is believed to be true,
and is relevant to the inquiries made, and also if such publishing
~ does not in manner or extent exceed what is reasonably suf-

ficient for the oceasion.

296¢. Giving information.—No one commits an offence
by publishing to another person defamatory matter for the
purpose of giving information to that person with respect to
some subject as to which he has, or is, on reasonable grounds,
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believed to have, such an interest in knowing the truth as to
make the conduct of the person giving the information reason-
able under the circumstances: Provided, that such defamatory
matter is relevant to such subject, and that it is either true, or
is made without ill-will to the person defamed, and in the belief,
on reasonable grounds, that it is true.

297. Selling periodicals containing defamatory
libel.—Every proprictor of any newspaper is presumed to be
eriminally responsible for defamatory matter inserted and pub-
lished thercin, but such presumption may be rebutted by proof
that the particular defamatory matter was inserted in such
newspaper without such proprietor's cognizance, and without
negligence on his part.

2. General authority given to the person actually inserting
such defamatory matter to manage or conduet, as editor or
otherwise, such newspaper, and to ingert therein what he in his
discretion thinks fit, shall not be negligence within this section
unless it be proved that the proprietor, when originally giving
such general authority, meant that it should extend to inserting
and publishing defamatory matter, or continued such genera]
authority knowing that it had been exercised by inserting
defamatory matter in any number or part of such newspaper.

3. No one is guilty of an offence by selling any number or
part of such newspaper, unless he knew either that such num-
ber or part contained defamatory matter, or that defamatory
matter was habitually contained in such newspaper.

Y Newspaper.’’]—The ward ©* neﬁspaper '? here mesng any paper, maga-
zine or periodieal containing public news, intelligence or oceurrences, or
any remsarks or observations thereon, printed for sale and published
periodieally, or in parts or numbers, at Iintervals mot exceeding thirty-one
dayy between the publication of any two such papers, parts or numbers, and
also any papor, magazine or periodieal printed in order te be dispersed and
made publie, weekly or oftener, or at intervals not exeeeding thirty-one
days, and containing only or principally advertisements. See. 3, sub-gee.
(p-1).

Fenue, ] —Every proprietor, publisher, sditor or other person, charged
with the publieation in a newspaper of any defamator} libel, shall be dealt
with, indieted, tried and punished in the Provinse in which he resides, or
in Whlch such newspaper i printed. See. 640 (2).

298. Selling books containing defamatory matter.
—No one commits an offence by selling any book, magazine,
pamphlet or other thing whether forming part of any periodi-
eal or not, although the same contains defamatory matter, if, at
the time of such sale, he did not know that such defamatOry
matter was contained in such book magazine, pamphlet or other

thing,
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2. The sale by a servant of any book, magazine, pamphlet
or other thing, whether periodical or not, shall not make his
employer criminally ~responsible in respect of defamatory
matter contained therein unless it be proved that such employer
authorized such sale knowing that such book, magazine, pamph-
let or other thing eontained defamatory matter, or, in case of a
number or part of a periodical, that defamatory matter was
habitually contained in such periodical.

299. When truth is a defence.—It shall be a defence
to an indictment or information for a defamatory libel that the
publishing of the defdmatory matter in the manner in which it
was published was for the public benefit at the time when it was
published, and that the matter itself wastrue. R.8.C..c 1635 4.

Justifying as true, and published for the public benefit.]—The maxim unsed
to be ‘"the greater the truth the greater the libel,”’ meaning that the
injudieions publieation of the truth about an individual would be more
likely tc provoke him to & breach of the peace than if some falsehood were
jnvented abont him which he could eagily and completely retute. Odgers
on Libel, 437. 8o, on a c¢riminal trial, whether of an indictment or an
information, before the statute, 37 Viet. {Can.), ch, 38, secs. 5 and 6, con-
aolidsted with the Libel Aet, E.8.{. 1886, ch. 163, and now Code see. 208,
no evidence could he received of the froth of the matters charged, not even
- in mitigation of punishmens.

The mere truth ia an anawer to a civil aetion, however maliciously and
unnecesgarily the words were published; but in g eriminal case the defen-
dant hug to prove not only that his assertions are true but algo that it was
for the public benefit that they shouid be published. Odgers on Libel, 438.

To take advantage of this section, it must be pleaded. R. v. Moylan, 19
U.C.Q.B. 521; R. v. Hickson, 3 Montreal Legal News 1363 R. v. Laurier,
11 Rev. Legale 184; R, v. Creighton, 18 Ont. R. 339. The section is limited
to ‘' défamatory '’ libels, and does not apply to blasphemous, obseens or
seditions words. R. v, Duffy (1B48), 7 8t. Tr. N.8. 785, 858, 9 Irish C.L.
325()), 2 Cox C.C. 45; FEx parts W. O'Brien {1883}, 12 L.RE. Irish 28, 15 Cox
C.C. 180.

The plea of justifieation must affirm the truth of all the charges, and not
merely that some of them sare true or that the defendant believed them, or
gome of them, to be true. R.v. Moylan {1860}, 19 U.C.Q.B. 521; R. v,
Newman (1853}, 1 E, & B. bG8.

800. Extortion by defamatory libel.-Every one is
guilty of an indictable offence and liable to two years’ imprison-
ment, or to a fine not exceeding six hundred dollars, or to hoth,
who publishes or threatens to publish, or offers to abstain from
publishing, or offers to prevent the publishing of, a defamatory
libel with intent to extort any money, or to induce any person
to confer upon or procure for any person any appointment or
office of profit or trust, or in consequence of any person having
been refused any such money, appointment or office. R.S.C,
c. 163, s 1. '
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301. Punishment of defamatory libel known to be
false.—Every one is guilty of an indictable offence and liable
to two years’ imprisonment or to a fine not exceeding four
hundred dollars, or to both, who publishes any defamatory libel
knowing the same to be false. R.S.C., 163, s, 2.

Enowingly publishing o false defomatory libel.]—This is a common law
offence. K. v. Munslow, [1895] 1 Q.B. 758

An indietment dees not lie for mere defamatory words spoken and not
reduced to writing, even if the words be such that an action for damages
for slander might be sustained without proof of speeinl damage. R. v.
Langley (1708}, 6 Mod. 125,

A defamatory libel of his wife by the husband has heen held not to be
indiefable because such & libel is not actionable between the parties. R.
v. Lord Mayor of London (1888}, 16 Q.B.D, 772, :

Indictmend.]—An indietment charging the publication of a defamatory
lisel, which does not state that the same was likely to injure the repuiation
of the libelled person by exposing him to hatred, contempt or ridieule, or
way designed o insult him, ie bad by reason of the omission of an
easential ingredient of the offence. K. v. Cameren (1898), 2 Can. Cr.
Casa. 173,

Bueh an indietment cannot he amanded and must be set aside and
quashed a9 the defect is & matter of substance. Thid.

The law implies malice from the publication but no allegation of
malice nesd be made in the indietment. R. v. Munslow, [1895] 1 Q.B,
758, 762,

Form of indiciment, | —

*‘County of ——, to wit:—The jurors for Our Lord the King upon their
ogth present, that A.B. on the day of — in the year of our Lord
196—, unlawfully did write and publish and cause and procure to be
written ‘and published a false, seandalous, malicious and defamatory libel
in the form of a letter direeted to ome J, N. [or, if the publication were in
any other manner, according fo the tenor and effect following], containing
divera false, scandalous, malicious, and defamatory matters and things of
and coneerning the said J.N., and of and coneerning [here insert such of
the subjeets of the libel as it may be necessary to refer to by innnendoes in
setbing out the libel], aceording to the tenor and effest following, that is
to say: fhere set out the libel together with such innuendoes ss may be
neeessary to render it intelligible%-; bhe the said A.B. then well-knowing
the said defamatory libel to be falee against the form of the statute in that
case made and provided [or, of the Criminal Code, sec. 301,], to the great
damage, scandal and disgraece of the said J.N., to the evil example of all
others in the like case offending, and against the peace of our Lord the
King, his crown and digunity.”’

Pleas.]—At common law the acensed could plead only the gemersl
issue, ‘‘mot guilty,’’  Arehbold Cr. pl {1000}, 1069; hut by sec. 209 of the
Code, taken from R.8.C. 1886, c. 163, 8. 4, it is now a defence that the
publishing of the defamatory matter, in the manner in which it waa
published, was for the pubiic benefit at the time when it was published snd
that the matter itself wag true.

Plees in abatement are now abolished., See. 656.

Any objection to the constitution of the Grand Jury may be taken by
motion to the court, and the indietment shall be quashed if the court is of
opinion bheth that sueh objeetion is well founded and that the aecensed hag
suffered or may suffer prejudice thereby, and not otherwise. Sec. 636.

IT—ORIM. CODE,
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Plea of justification. ] —Every one aceused of publiching s defamcntory
libel may plead that the defamatory matter published by bim was true, and
that it was for the public benefit that the matters charged should be pub-
lished in the mgnner and at the time when they were published. Bueh
plea may justity the defamatory matter in the penge specified, if any, in
the eount, or in the sense which the defamatory matter bears without any
sueh speelfication; or separate pleas justifying the defamatory matter in
each sense may be pleaded separately to each ap if two libels had been
chgrged in separate counts. See. 634 (1). Every such plea must be in
writing, and must set forth the particular fact or facts by reason of which
it was for the publie good that such matters should be so published. The
progsecutor may reply generally denying the truth thereof. See. 634 (2}.
The truth of the matters charged in an alleged libel sbell in ne easze be
inquired into without such ples of justification unless the accused is put
upon his trial upon sny indictment or information eharging him with pub-
lishing the libe! knowingthe same fo be falge, in which case evidence of the
truth may be given in order to negative the allegntion that the accused
knew the libel to be false. Sec. 634 (3).

The acensed may, in addition Lo such plea, plead not goilty and such
pleas shall be inguired of together. See, 634 {4).

If, when such plea of justification is pleaded, the accueed ie convieted,
the court may, in pronouncing sentence, consider whether his guilt is
aggravated or mitigated by the plea, Bec. 634 (5),

The following form of sueh a plea of justifieation added to a plea of not
guilty is adapted from form 81 of the English Crown Office Rules, 1886;— -

“ And now, that is to eay on the day of 190—, hefora our said
Lord the King in the —— (eourt) at comes the said A. B. (the
defendant}) by —— —— his solieitor [or in his own proper person], and

hgving heard the said indietment read he says that he is not guilty thereof,
and hereupen he puts himself upon the country.”’

‘“ And for n further ples the said A, B, pursnant to the statute in that
behalf [or to the Criminal Code mec. 289] says that our =aid Lord the
King ought not further to prosecute the said indietment against him
beecause he says that it is trne that [here allege the truth of every part of
the publication eharged ae a Ilibe! set out In the indietment].’!

‘“ And the said A, B, further says that before and at the time of the
publication in the said indietment mentioned [#ere state facts whieh ren-
dered the publication of benefit {o the publie]. by reasen whereof it was for
the publie benefit that the said matters so eharged in the said indjetment
should be published, and this he the said A, B, is ready to verify.’?

** Wherefore he prays judgment, and that by the eonrt herse he may be
dismissed and diseharged from the sald premises in the said indictment
above specified.’

Demurver.] —An objeetion to any indietment for any defeet apparent on
ity faee muat be taken by demurrer, or motion to quash the jndietment,
before the defendant has pleaded, and not afterwards, except by lerve of
the ecourt or judge before whom the trial takes place, and every court before
which any such objeetion is taken may, if it is thonght neeessary, cause the
indietment to be forthwith amended In sueh partieular, by some offlcer of
the court or other person, and thereupon the trial shall proceed as if no
sueh defect had appeared; and no motion in arrest of judgment shall be
allowed for any defeet in the indietment whieh might bave been taken
advantage of by demurrer, or amended under the anthority of the Code.
Sec. 626,

The following form of demurrer is adapted from the English Crown Office
Rules, 1888, form Xo. 80:—

‘¢ And the snid A.B. in his own proper person eometh into court here,
and having heard the sald indietment read, saith that the said indietment
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and the matters therein econtained, in manner and form as the same ahove
ars stated and set forth, are not guficient in law, aud that he the said A.B,
is not bound by the law of the land to answer the same; and thishe is ready
to verify; wherefore, for want of a suffieient indietment, in thiz behalf the
said A.B, prays judgment and that by the court he may be dismissed and
diseharged from the said premises in the said indietment specified.’

The joinder in demurrer may be in the following form:—

““And —— ——, who prosecutes for our said Lord the King in this
behalf, saith that the said indietment and the matters therein contained in
manner and form sz the same are above stated and set forth are sufficient in
law to compel the said A.B. to auswer the same; and the said — — — who
prosecutes as aforesaid is ready to verify and prove the same as the court
here shall direet and award; wherefore, inasmuch as the said A.B. hath not
answered to the sald iodietment nor hitherto in auy manner denied the
same, the said — for our said Lord the King prays judgment, and
that the said A.B. may be couvicted of the premises in the said indictment
spacifiad,’’ :

Verdict.]—On the triul of any indietment or informution for the making
or publishing of any defamsatory libel, on the plea of not gnilty pleaded, the
jury sworn to try the issue may givea general verdiet of guilty or not guilty
upon the whole matter put in issue upon such indictment or information,
and shall not be required or direeted by the eourt or judge before whom ench
indictment or information is tried, to find the defendant guilty merely on
the proof of publieation by auch defendant of the paper charged to be a
defamatory libsl, and of the sense aseribed to the same in guch indictment
or information; but the court or judge before whom such trial is had shall,
according to the diseretion of auch court or judge, give the opinion and
direstion of sueh ecurt or judge to the jury on the matter in issue az in
other eriminal eases; and the jury may, on such issue, find a speeinl verdict
if they think fit so to doj and the defendant, if found guilty, may move in
arrest of judgment on suck ground snd in sueh manner as he might have
done before the passing of this Aet.® See. T19.

Uosis in libel prosecutions.]-—In the c¢ase of an indietment or information
by o private prosecutor for the publication of a defamatory libel if judgment
is given for the defendant, he shall be entitled to recover from the prosecutor
the costs incurred by him by reuson of sueh indietment or information either
by warrant of distress issued out of the said ecourt, or Ly aetion or suit as
for sn ordinary debt. Seec. 833.

In 4 recent Quebee case the plaintiff had been prosecuted by defendant
in a eriminal conrt for defamutory libel and aequitted. No demand was
made when the verdiet was given for a condemnation of defendant for
sosts, but plaintiff afterwards sought to reeover them by aetlon. After
hearing the cause in the Superior Court, the presiding judge discharged the
délibéréd to enable the plaintiff to have his costs taxed before the judge who
presided at the eriminal frial, which war done, and the cause was reheard.
It was held that plaintiff ecounld elaim his costs and disbursements from
defendant by av ordinary aetion, though he had not asked for a condemna-
tion against defondant therefor af the time of the verdiet., That the judge
who presided at the erimingl trial eould, even efter proreedings in such
action, fax such.costs and disbursements, Mackay v. Hughes (191), 19
Que. 5.C. 367 (Sup. Ct.).

302, Punishment of defamatory libel.—Every one
ig guilty of an indietable offence and liable to one year's im-
prisonment, or to a fine not cxceeding two hundred dollars, or
to both, who publishes any defamatory libel. ‘R 8.C., c. 163, 5. 8.
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Form FF.——The following example of
stating an offence under this section is contained
in Code Form FF.:—* A published a defamatory
libel on B. in a certain newspaper, called the ,
on the day of AD. — , whieh libel
contained in an article headed or commencing
(describe with so much detail as is sufficient to
give the accused reasunable information as to the
part of the publication to be relied on against
him,)and which libel was written in the sense of
imputing that the said B. was (as the case
may be).”

Indictment, pleas, etc.}—Bee note to see, 301, That seetion relates to the

greater offence of publishing a libel *‘ knowing the same to be false.”” If

_ the proceeding is under ses. 302 only, the charge of sueh knowledge by the
ascuged will be omitted from the form of indietment.

Evidence under commission, |—Whenever it is made lo asppear, at the
instanee of the Crown, or of the prisomer or defendant, to the satisfaction
of the judge of any superior court, or the judge of a eounty eourt having
eriminsl jurisdietion, that any person who resides out of Canada is able to
give material information relating to any indietable offence for which a
prosecution is pending, or relating to any person gecused of such offence,
such judge may, by order under his hand, appoint a commissioner or com-
misgioners to take the evidence, npon oath, of such person. Ree, 683.

A commission to take the evidence of witnesses abroad in a libel prose-
oution ig properly ordered at the trisl where the evidence relates wholly to
& ples of justifieation just entered of record. R. v. Kicol {1898}, § Can. Cr.
Cag. 31 (B.C.).

An order for a commission to take such evidence should mot he made
before plea, 1bid.

Ferdiet in libel case.]—Bee goe, T18.

Suspension of sentence.|—Where a convieted person, instead of being
gentenced is digeharged from eustody upon entering into a recogrizance
with sureties to appear and receive judgment when called on, it is only on
motion of the Crown that the resognizance can be estreated, or judgment
moved against kim. In Ontario, a private prosecutor in a prosecution for
Zofsmatory libel hag no locus standi to make the applieation. R.v. Young
(1901), 4 Can, Cr, Cas. 580 (Ont.).

Where fourteen years had elapsed since the convietjon, and the only
breaches of recognizance charged were the publication of several newspaper
articles alleged to be defamatory of the prosecutor, the latter should be left
to his remedy by action or indietment in respeet of any fresh libels, even if
he had n locus standi to enforee the recognizance. Ibid.

Criminal information for libel.] —A party seeking a eriminal information
against another must himself be free from blame, or he will not be granted
loave to take that method of procednre, and will be left to hig recourse by
indictment or aetion. R. v. Edward Whelan (1863), 1 P.E.I. Rep, 223, per
Peters, J.; BE. v. Lawson, 1 Q.B, 486. )

A party who wants a eriminal information must place himself entirely in
the hanuds of the eourt. If it appear that the party has put himself into
eommunieation with the publisher of the libel, for the purpose of retorting,
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or with the view of obtaining redress, or hag in any way himeelf attempted
to progcure redress, or take the Iaw into his hands, the remedy by eriminal
information will be refused, R.v. Wilkinson (1877), 41 U.C.Q.B. 1, 25 °
{oiting Ex parte Beanclerk, 7 Jur. 373).

A personalive o the vindication of his charaeter when agsailed and
entitled to the remedy of eriminal information must apply with reasomable
promptitude. The general rule is stated by Lord Mansfield in R. v. Robin-
gon {1765), 1 W.Bl. 542, where he said: ' There is no precise nutmber of
weelks, months or years; but, if delayed, the delay must be reasonably
accounted for, Tle party eomplaining must come io the ¢ourt ¢ither during
the term next after the cause of complaint arose, or at 80 early a period in
the second term thereafter as to enable the accused, uniess prevented by
the acenmulation of business in the ecourt, or other eanse within the second
term ; and thig, regardiess of the fact whether an assize intervemed or not.
R. v. Kelly (1577}, 28 U.C.C.P. 35; 41 U.C.Q.B, (1877), 1, 24.

It is of the highest importanse that the relator shonid in all cases lay
before the eourt all the cireumstances tully and eandidly, in order thas the
eourt may deal with the maiter. R. v. Wilkingon {1877}, 41 U.C.Q.B. 1,
35 (eiting R. v. Aunger, 28 L.T.N.8. 634, 8.C. 12 Cox 407).

The granting of & eriminal information ir diseretionary with the court
under all eireumstances ; the applieation is not to be entertained on light or
trivial grounds. In dealing with sueh an application, the eourt has always
exorcised & considerable extent of diseretion in seeing whether the rule
should be granted, and whether the eircumstances sre such as to justify ihe
court in granting the rule for a eriminal informsation. R. v. Wilkinson
(1877), 41 U.C.Q.B. 1, 29.

There are two things prineipally to be considered in dealing with such
an applieation; 1, T'o see whether the person who applies to conduet the
prosecution, the relator or the informer, has been himself free from blame,
aven though it weuld not justify the defendant in meking the acensation; 2.
To see whether the offence is of such magnitude that it would he proper for
the court to interfere and grant the eriminal informstion. Both these things
have to be considered, and the ecourt would not make its process of any
value unless they considered them and exercised a good deal of diseretion, .
not merely in saying whether there is legal evidence of the offence having
been committed, but also exarcising their discretion as men of the world, in
judging whether there is reason for a criminal information or not. R. v.
Plimsoll {1873), noted in 12 C.L.J. 227; R.v. Wilkinson {1877), 41 T.C.
Q.B. 1, 29,

i The eourt always considers an application for s eriminal information
48 & summary extraordinary remedy depending entirely on their diseretion,
and therefore not only must the evidenee itself be of a serious nature, but
the prosecutor must apply promptly or must satisfactorily aceount for any
apparent delay. He mnust also come into court with elean handas, and be
free from blame with referenee to the trensaction complained of; he must
prove his entire innocence of everything imputed to him, and must pro-
duee to the court such legal avidence of tha offence having heen committed
by the defendant as would warrant a grand joryin finding & true billagainet
the defendants.’”” Per Quain, J., in R, v. Plimeoll (1873}, 12 Can. Law
Jour. p. 228, eited by Hagarty, C.J., in R. v. Kelly (1877), 28 U.C,C.P, 35,

The court eonfines the granting of eriminal informations for libel to the
case of persoms cecupying eofficisl or judieial positions, and fllling some
offides which gives the publie an interest in the speedy vindieation of their
character, or to the ease of g charge of a very grave or atrocious nature;
leave wes therefore refused to the manager of a large railway company to
file a eriminal information for libel, on the ground that he did not come
within the deseription of persons veferred to. Per Armonur, J., *'I think the
practice of granting leave to file criminal informations in this country,
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having regard fo the social ¢onditions of its inhabitants and the liberties
which they enjoy, is, to say the least of it, of very doub{ful expedieucy,
and should, in my opinion, be diseontinueéd and, if necessary, abolished by
legislative eusctment., The very rule adopted in England, that it will only
be granted to what I may eall ‘s superior person’ is the strongest reuson,
to my mind, why in this country it should never be granted at al1l. What-
evermay be deemed desirable in England, 1 do not think it desirable that in
thig ecuntry there should exist a remedy for the superior person which is
denied to the inferior.’! R. v. Wilson (1878}, 43 U.C.Q. B, 543,

Per Cameron, J., ** There is no real necessity, so far e I am nware, for
a0y one seeking this remedy. Any person libelled has a right to lay an
information before a magistrate charging any one who may have libelled
him with the offence, and may then by his oath deny the truth of the slan-
derous charges or imputations.’”’ Ibid. Hagarfy, C.J., added that it was
not to be understood that the court laid down any absolute rule as to future
applisations for eriminal informations, or thatthey meant to fetter their dis-
eretion in dealing therewith, Ih. reporter’s note. R. v. Wilson (1878}, 43
U.C.Q.B. 583.

Where the libel eharges the person libelled with having, by & previous
writing, provoked it, the latfer by hiz afldavit or which he moves for a
erimingl information iz bound to anewer sueh charge, otherwise the affidavif
wiil be held ineuffieient. R. v. Edward Whelan (1862), 1 P.E.1. Rep. 220,
per Peters, J. :

In Trinity term, 1876, an application was made for a eriminal informa-
tion for libel in newspapers published on 23rd and 30th March and 25th May.
The delay in not applying to the court during Easter Term, or until 30th

Augnst, was not satisfactorily accounted for, and the court refused the
" applieation, but, in view of the virnlent languags of the article, without
oosts, ER. v. Kelly {1877}, 28 U.C.C.P. 85.

In angwer to an application for a eriminal information for libel the
defendants filed an affidavit stating that they had no personanl knowledge of
fhe matter contained in the alleged libely, but received the infermation from
persons whom they trusted to be relisble and trustworthy; that the Globe
newspaper wag controlled by the applieant, who was an active politician,
and had pablished a number of articles viclently attacking one 8., who was
& e¢andidate for a publie office, and the libels in question were published
with a view of eounteracting the effact of these articles, and believing them
t0 be trus, and wifhout malice. This was held fo be no ground for the eourt
refusing to the applicantleave fo file a criminal information for the reiterated
publication In & newspaper of matter not pretended either to be not libel-
lons, or to be true in faet. R. v, Thompson {1874}, 24 U.C.C.P. 252,

Qumre whether a criminal information is the course to be adopted for

wilful and ¢orrupt misconduet of & judge holding an inferior court of record.
R. v, Ford {1833}, 3 U.C.C.P. 209, 213,
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303. Things capable of being stolen.—Every inani-
mate thing whatever which is the property of any person, and
which either is or may be made movable, shall henceforth be
capable of being stolen as soon as it becomes movable, although
it is made movable in order to steal it: Provided, that nothing
growing out of the earth of a value not exceeding twenty-five
cents shall (except in the cases hereinafter provided) be deemed
capable of being stolen.

At common law.]—Nothing but personsal goods could be the subjeet of
larceny at common law. Archbold Cr. Plead. {1500), 486, Things real or
which * savoured of the renlty * were exeluded, and title deeds could there-
fore uot ba the subject of lareeny. 1 Hale 510, Nor eould bonds, bills of
exehange, efe., they being mere choges in aetion. 1 Hawk., ch, 33, see.
35: R. v. Watts (1854), Dears. 326, And there could not be a larceny of a
eorpse, as it was not the subjeet of property. R.v. Haynes {1614}, 12 Co.
Rep. 113. But see Code see, 206 as to improper interference with a dead
human body or human remains.

Water supplied by a water company o a consumer and gtanding in his

pipes, might alse be the subjeet of larceny at common law. Ferens v,
’Brien (1883), 11 Q.B.D. 21.
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Thers eould be no larceny of things whieh adhere to the freehold, such
88 corn, gress, trees and the like, or lead or other thing attached to a
house, Arehbold Cr. Plead. (1900), 406, The seversnce of them Wae &
mere trespass. Ihid. But if the owner or a stranger seversd them aand
another man came and stole them, or if the thief severed them at one time,
and after abandoning same eame at another time and took them away, it
was larceny. R. v. Foley (1889), 17 Cox C,C. 142, But the mere severance
by the wrongdoer at one time and the taking away by him at ancther were
not sufficient to eonstitnte larceny unless he had, between the severance and
the taking away, intended to ahandon his wrongful possession of the article
severed. If the wrongdoer did not intend to abandon his possession, but
merely left the articie concealed on the lend after soverance, until he could
cohveniently return and earry it away, then the severanee and earrying
away were treated as one egontinuous ast although a eonsiderable time may
kave elapsed between the severance and taking away, and there is no
larceny at common law. R. v. Townley {1871}, L.R. 1 C.C.R. 315.

. 304. Animals capable of being stolen.—-All tame
living creatures, whether tame by nature or wild by nature
and tamed, shall be capable of being stolen ; but tame pigeons
shall be capable of being stolen so long only as they are in a
dovecote or on their owner’s land.

2. All living creatures wild by nature, such as are not com-
monly found in a condition of natural liberty in Clanada, shall,
if kept in 2 state of confinement, be capable of being stolen, not

-only while they are so confined, but after they have eseaped
from confinement. '

3. All other living creatures wild by nature, shall, if kept
in a state of confinement, be capable of being stolen, so long as
they remain in confinement or are being actnally pursned after
escaping therefrom, but no longer.

4. A wild living creature shall be deemed to be in a state
of confinement so long as it is in a den, cage, or small inclosure,
stye or tank, or is otherwise so sitnated that it eannot escape
and that its owner can take possession of it at pleasure.

5. Oysters and oyster brood shall be capable of being stolen:
when in oyster beds, layings, and fisheries which are the
property of any person, and sufficiently marked ont or known
as such property.

6. Wild creatures in the enjoyment of their natural liberty
shall not be capable of heing stolen, nor shall the taking of
their dead hodies by, or by the orders of, the person who killed
them before they are redumced into actual possession by the
owner of the land on which they died, be deemed to be theft.

7. Every thing produced by or forming part of any living
ereature capable of being stolen, shall be capable of being
stolen.
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Larceny of animals at common law.]—Animals ferm naturw, or wild
animals, were not the subjeet of larceny at common law unless reclaimed,
and then oanly in case they were animals fit for food. 4 Bl Com. 235, 2
Bishop Cr. Law 683, .

Hawks kept for sport were excepted from thiz limitation, and to steal
them was larceny, because, say Hawking, ‘' of the very high value which
was formerly set upon that bird.'” 1 Hawking P.C. There could be no
lareeny of the following at common Iaw, although reclsimed—dogs, eats,
ferrets, squirrels, parrots, singing hirds. 2 Bishop Cr. Law 684, Or of
terrets, though tame and saleable, R.v. fearing (1818}, R. & R. 250.

Birds, bees and silkworme, kept rerpectively for food, labour or profit, .
were the subjeeta of lareeny as well as their produce., 2 Russ. Cr., 5th ed.,
283,

The taking of tame pigeons from a dovecote might be larceny at common
law, R. v. Cheafor (1851}, 2 Den. 361. And this seetion declares thot they
shall constitute the subjects of theft 50 long orly ss they are in a dovecote,

or on their owner's land. .

305. Theft defined.—Theft or stealing is the act of
fraudulently and without colour of right taking, or fraudu-
lently and without colour of right converting to the use of any
person, anything capable of heing stolen, with intent— '

(a) to deprive the owner, or any person having any
special property or interest therein; temporarily or abso-
lutely of such thing or of such property or interest; or,

(b) to pledge the same or deposit it as security; or

(¢) to part with it under a condition as to its return
which the person parting with it may be unable to perform ;
or

(d) to deal with it in such a manner that it cannot be
restored in the condition in which it was at the time of

such taking and conversion, .

2. The taking or conversion may be frandulent, althongh
effected without secrecy or attempt at eoncealment.

8. It is immaterial whether the thing converted was taken
for the purpose of conversion, or whether it was, at the time
of the conversion, in the lawful possession of the person con-
verting.

4. Theft is committed when the offender moves the thing
or causes it to move or to he moved, or begins to canse it to
become movable, with intent to steal it.

5. Provided, that no factor or agent shall be gnilty of theft
by pledging or giving a lien on any goods or decument of title
“to goods intrusted to him for the purpose of sale or otherwise,
for any sum of money not greater than the amount due to him
from his prineipal at the time of pledging or giving a lien on
the same, together with the amount of any hill of exchange
aceepted by him for or on aceount of his principal.
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6. Provided, that if any servant, contrary to the orders of
his master, takes from his possession any fcod for the purpose
of giving the same, or having the same given to any horse or
other animal belonging to or in the possesion of his master,
the servant so offending shall not, by reason thereof, be guilty
of theft. R.8.C., c. 164, s. 63.

Larceny af common’law,]—Lsreeny ab eommon law is the wrongful or
fraudunlent taking and earrying away the perzonal goods of ancther from
~any place with g felonious intent to eonvert them to the taker’s own vsge
and make them permanently Lis own property without the consent of the
owner. 2 East P.C.553. The intent referred to was cne to deprive the
owner permanently, and not only temporarily, of his property and withont
eolour of right to excuse the aet. R. v. Thurborn {1849}, 1 Den. 388, 2
C. & K. 831; B. v. Guernsey {1858), 1 F. & F. 394. Sub-sec. (g) supra,
extends the common law docetrine so as to include a taking with intent o
temporarily deprive the ownar.

To constitute lareeny there must have been either an metual or con-
struetive ‘‘taking ”’ of the goods. And where one of the tenants in common
of & personal ehattel carried away and disposed of it, this was held not to be
lareony at common law. | Hale 518. Theft under the Code may be com-
mitted by one of several joint owners, tenanta in eommon or partners of or
in anything capable of being stolen [sec. 303}, against the other persons
interested therein (gee, 311); or by the directors of a corporstion against
the corporsticn, or by the members of an unineorporated soeciety, if the
purposes of the saciety be lawful, against such soeiety. See. 311

There must not only hive been a taking but also an asportation or
earrying away; but a bare removal from the place in which the thief found
the goods, though he did not make off with them, was a sufficient earrying
awsy. 4 Bl. Com, 231. So where a thief infending to steal plate teok it
out of a chest in which it was and laid it down upon the floor, but was
surprised before he could make his eseape with it, this was lareeny. R.v.
Bimpson, Kel, J, 31, 1 Hawk., e¢h. 38, 5. 25. And where the defendant
drew a hook from the inside poeket of the prosecuter’s coat about an inch
above the top of the poeket, but whilat the book was still about the person
of the prosecutor, the lstter suddenly put up his hand, and the defendant
then let the book drep and it fell back into the prosecutor’s poeket, this
was held a snfficient asportation to constitute lareeny. R. v. Thompson
(1825}, 1 Mood. C.C. 78. Thera must be a severance to constitute an
asportation. 2 Russ. Crim., 6th ed., 122, And where the accused could not
carry off the purse he laid hold of, intending to steal it, becausa some keyn
attached to the strings of the purse got entangled in the owner’s pocket and
held it fast, it was held that there was no larceny. R. v. Wiikinson (1598},
1 Hale 508. And likewise where the goods were atfached by a string to the
eounter. Anon, 2 East P.C. 556. Sub-see. 4, supra, makes the offence of
theft complete when the offender moves the thing or cauges it to move or
to be moved or begins to canse it to become moveable, with intent to steal it,

The artiels must also have besn of gome valne, but not necessarily of the
value of any eoin known to the law. R.v. Morris (1839), 9 C. & P, 349;
H. v. Edwards (1877}; 13 Cox 384.

The abandonment of the term flareeny’ in Canadian jurisprudence on
the enaetment ¢f the Criminal Code of Canada subsequent to an extradition
convention ineluding such offence, does not affect the lisbility fo extradi-
tion of a person charged with what was larceny at common lew and is by
the Criminal Code still an offence in Canada under the name of ‘theft’ ov
‘gtealing.” Re Gross (1898), 2 Can. Cr. Cas. 67 (Ont.).
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Progf of ownership.]—To prove a right of property in a representative
capaeity sueh as adminigtratrix parol evidence of a sou of the person
alleged to be administrafrix that she was so in fact is insuffielent, R. v,
Jackson (1869), 19 U.C.C.P. 280.

A prisoner may be indjcted for stealing the propeirty of some persons
unknown, if facts be proved from which the jury may fairly presume that
the goods were stolen, but not if it appear that the owner is veally known
or might easily huve been disecovered. 2 Russell Crim,, 6th ad., 206,

It is not essential that direet proof of lose be given if the quantity of
goods in a warehouse or shop is so great as to prevent the prosecutor
knowing whether any part be missing. Presumptive evidenee in support
of such fact is admiseible, as that the prisoner threw down the aricles
when stoppod on coming ont of one of the rooms, and said, ** I hope you
will not be hard with me.”” 12, v. Burton {1854}, 23 L.J.M.C. 52; K. v.
Wright (1858}, 30 L.7. Rep. 202; R. v. Mockford (1868}, 11 Cox 16; 32
J.PL1BE,

This seetion, In defining theft, dces not limit the offence to the mere
steuling of the right of ownership, but extends to the sfealing of any
gpecial right of property or interest in it. R. v, Teéssier (1900}, 5 Can. Cr.
Cas. 73, 78 (Que.).

Fraudulent conversion by bailee, ete.]—Before the Code it had been
held that money was property of whieh a person could be & bailee so as
to make him guilty of theft if he appropriated it to his own use; R. v,
Massey (1863}, 13 U.C.C.P. 484; but the bailment must have been for the
re-delivery of the identical money end not merely its equivalent in
curreney. I, v. Hogre (1859), L F. & F. 647; R. v, Garrett (1860}, 2 b
& F. 14. Bee now sec. 308 by which, subjeet to a proviso as to what shall
be deemed an accounting, the frandulent eomversion is now made theft
aithomgh the party in defanlt was not required to deliver over in speeie the
identical money.

Defendant held the title of land belonging to A., who lived in the
United States. A. exchanged it with H. for other land, and gave an order
on defendant to convey to H. When H. presented this order defendaut
represented that a elaim having been made agsinst bim for A.7s debis, he
bad sworn that the farm belonged to himself; and to keep up the appenr-
anee of this being frue, it was agreed between H. and the defendant that &
aertain gnm should be paid over by H. to defendant on receiving the deed,
as for the purchase money, and immediately retwined. H. borrowed $700
for the purpose, and they, with H,’s brother and others, went to & soliei-
tor’s office, when the deed war drawn, with a consideration expressed of
#3,150. The $700 was handed to defendant, and counted over by him as if
it were $2,000, and notes given by H. and his brother for the balance of
#1,150, Defendant, instead of refurning the money and notes, ran awey
with them. The eourt held that though, if no publie inferests were con-
cerned, H. should not be admitted to state that when he gava the defendant
the money openly as a payment, and with the intent that it should be so
understood by thoss who were present, he yet was not in faet paying, but
only pretending to do so, as the defendant and he both well understood;
thig kind of estoppel does not apply to prevent the defendant from being
brought to justice for hir fravdulent and felonious conduet. R.v. Ewing
{1862}, 21 U.C.Q.B, 523.

Where 8 minor procured furniture on a hire-purchase sgreement, and
after having paid fonr instalments, aold the furniture without the know-
ledge of the leasor of same, it was held by a majority of the thirteen judges
before whom the ease finally came for review, that although the hire-pur-
chase eontract was not binding on the winor beesuse of his minority, the
bailment erested s special property in the furniture whilst in his poesession
and that he was properly convicted of larceny under the English statute
24-25 Viet., ch. 86, see. 3. R. v. Macdonald (1885}, 15 Q.B.D, 323,
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On an indietment of the husband for the theff of furniture which his
wife had obtained on s hire-purechase contract, made by her, it must be
shewn that he knew the terme on whiech his wife obtained possession of the
goods. R. v. Halford, 32 J.P. 421. .

Goods lost and found.]—If a mgn finds gooda that have been aetually lost,
or are reasonably supposed by him to have been lost, and appropriates them
with intent to take the entive dominion over them, really beiigving when he
takes them that the owner cannot be found, it is mot theft; but if he takes
them with llke intent though lost or ressonably supposed to he lost but
reagonably believing that the owner can he found, it is theft. E.v. Thur-
born (1849), 1 Den. 388, 2 C. & K. 831; R. v. 8hea {1856), 7 Cox C.C. 147.

Where property has been left by a passenger in a train it seems always
to have been treated as larceny if a servant of the railway company
appropriated it instead of taking it to the Jogt property department of the
railway service. R, v, Pierae (1832), 6 Cox C,C. 117.

In R. v. Moore (1880), L. & C. 1, 30 L.J.M.C. 77, 8 eustomer dropped
hig purse containing a bank note in a bairdresser’s shop and the, hair-
dresser picked it up. The jury found that at the time he picked it up he
did not know nor had he reasonable means of knowing who the owner was:
that he afterwards sequired knowledge of who the owner was and then
converted the bank note to his own use; that he intended when he found
the note to take it to his own use and deprive the owner of it, whoever he
wasg; and that he believed when he found it that the owaner eonld be found,
It was lield that he was rightly convicted of lareeny. It will, of course, be
borne in mind that bank notes are not as commonly used as eurrency in
England as they are in Canadsa, a point very material in ssceriaining the
prisoner’s belief as to the probability of finding an owoper. The proper
question to be put to the jury is not whether they are satisfled that the
prisoner eould have found the owner, but whether they are satisfied that
the prisoner himself believed that he could have found the owner. R. v.
Knight {1871), 12 Cox .C. 102.

The innocent receipt of a ehattel coupled with its subsequent frandulent
appropristion was mot & larceny at common law; R, v. Ashwell (18853, 16
Q.B.D. 180; but is covered by the statntory definition contzined in this
seetion,

It iz no longer material whetheir the frandulent eonversion wae ecneur-
rent with the taking or oeeurred subsequently. Bub-see, 3, supra.

If there is any mark upon the property by which the owner may be
traced, and the finder instead of restoring the property converts it to his
own uze such conversion will amount to lareeny., R. v. Pope {1834), &
C. & P, 346; B. v. Mole (1844), 1 C. & K. 417; R, v. Preston {1851}, 2
Den. 353.

In R, v. West (1854}, Dears, 402, 24 L.J.M.C. 4, a purse with money
in it was loft by mistake on the prisoner’s siall in a market, and on it being
pointed out to her by a stranger, she took possession of it, but denied all
knowledge of it when the gustomer returned to elaim it; the jury found
that when the prisoner took it she intended to appropriate the purse to her
own use, and did not then know the owner. The conrt in that ease drew a
distinetion between ‘‘ left '* property and ‘‘lost'’ property, and it was
therefors unnecessary to ask the jury whether the prisoner, when she took
the purse, reasonably believed the owner eould be found, The prisoner was
not justified in treating the purse as lost, and as she took it with intent to
appropriate to her own use & convietion for lareeny wasg supported.

Presumption from recent possession.]—Although the mere fact of posses-
sion may not suffica to raise a presumption of guilt by reason of lapse of
time, it way be considered when combined with other eircumstances, such
as 8 misrepresentation by the prisoner as to hig oceupetion, a sale of the
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stolen articles at price much below their value. R. v, Starr (1876}, 40
U.C.Q.B, 268,

Phe recent posseseion of gtolen goods is recognized by the law as afford-
ing a presumption of guilt, and therefore, in one ganse, i3 & presumpiion of
law, but it is still, in effect, & mere natural presumption; for, although the
eircumsatanes may weigh greatly with the jury, it is to operate solely by its
natural foree, for & jury are not to conviet unless they be setuslly convineed
in their consciences of the truth of the fact. 2 SBtarkie on Evidence 684;
R. v. Smith (1825), Ryan & Moody N.P. Cases 205.

The guestion of what is or is not a recent possession of stolen property
is $0 be considered with reference to the nature of the article stolen; there-
fore where two ends of woollen cloth in an unfinished state were lost and wera
found in the possession of the prisoner two months after their being etolen,
and wera still in an unflnished condition, if was held that their possession
by the prisoner was recent enough to raise a presumption against him of
having stolen it. Rex v. Partridge (1836), 7 C, & P, 551. Mr. Justice
Patteson said in the same case: ‘‘ If the artieles are auch as pass from hand
to hand readily, two months would be a long time; it is a guestion for the
jury.”’

In Reg. v. Langmead (1864), 9 Cox C.C. 464, it was held by the Court of
Criminal Appeal {Polloek, C.B., Martin, B., Byles, Blackburn and Mellor,
JJ.,) that it is & presnmption of frct and not an impligation of law, from
evidence of recent possession of stolen property unaccounted for, whether
the offence of stealing or of feloniously reeeiving has been committed,
Blaekburn, J., there said: *‘ If a party iz in possession of stolen property
receontly after the stealing, it lies on him te aeeonnt for his possession, and
if he faile to account for it setisfactorily, he is reasonably presumed to have
eoms by it dishonest]y; but it depends on the surrounding cirenmstances
whether he is guilty of reeeiving or stealing. Whenever the eireumstances
are sueh as render it more likely that he did not steal the propert}' the
presumption is that he received it.

Pollock, C.B., in the same case said: ‘‘ All that appears is that the
prisoner was found very recently in possession of the stolen sheep, That,
prima facie, is evidence of stealing rather than of receiving, but in no case
¢an it be said to be exclusively such, unless the party is found so recently
in possession of stolen property and under sueh circumsiances ad to exelude
the probability of receiving——as where a party is stopped coming out of a
room with a gold wateh which has been taken from the room; but if he has
loft the room so long as torender it probable that he may have received it
frotn somecne else, then it may be evidence either of stealing or of
feloniously receiving.’’

It has been held that the possession of stolen property consisting of an
axe, a 8aw and s mattock three months after it was lost isnot such & recent
possession as to put it upon the prisoner to shew how he came by it, unless
there be evidence of something more than the mere faet of possession at
sueh a distance of time after the logs. R, v, Adams (1829),3 C. & P. 600;
2 Rusasell on Crimes (1896}, Gth ed. 288,

Proving the intent.]—To demand and obtain possession of goods frem a
debtor for the purpose of holding them as gecurity for a debt seinally
owing, is not a demand with menaces mede with ‘’intent teo steal '
aithough sueh peossession is obtained by means of rn unjustified threat of
the debtor’s arrest made by the ereditor’s agent without any bonest belief
that the debtor was liable to arrest, R. v. Liyon {1808), 2 Can. Cr. Cas.
242 (Ont.). '

Evidencg of other mimilar eriminal acts may be relevani in charge of
theft if it bears upon the question whether the taking was designed or
aceidental. R. v, Collyns {1898}, ¢ Can. Cr. Cas. 572,
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Where sech evidence is relevant, to the issue, it is not necessary for its
admission in evidenece that it should establish conelusively that the scensed
had been guilty of sueh other eriminal acts, but it will be received if it
tends to shew that the aceunsed had been se guilty. Ibid.

Where the prisoner, heing the manager of a branch stors for the sale of
goods supplied by the factory of his employers, arranged with the cheeker at
the factory to load eerinin goods.on a waggon going to the branch store
without eharging them or keeping the usual cheek on them which his
employers’ system reguired, and Lad the goods delivered to & customer of
his brench without charging the customer, the prisoner stating that for the
benefit of hiz employers he had merely postponed the charging of the goods
in order to give the cusfomer a longer eredit than was customary sud to so
retain the customer’s trade; these faets will constitute *f theft’’ under the
Code if eredence is not given to the prisoner’s explanation. K. v. Clark
(1801), 5 Can. Cr. Cas. 235 {Ont.).

The goods having been taken by the prisoner with knowledge that his
doing 80 was contrary to the employers’ rules and regulations and with
intent to deprive the owner thereof, the taking was frandulent and withont
colour of right within Code sec. 305. Ibid.

Attempt to stegi.]—Sec. 64 declares that one who, having an infent to
commit an offence, does an aet for the purpose of scecomplishing his
objeet is guilty of an attempt to commit the offerce intended, whether
under the eireumsianeces it was porsible to commit sueh offence or not, If,
with an intent to steal, the acensed puts his hand into an empty pocket, he
mgy be eonvieted of an sttempt to steal, although he could not have
ecommitted the complete offence of theft. R. v. Ring (1883}, 17 Cox C.C.
491: R. v. Brown {1890), 24 Q.B.D. 357; overruling R. v. Collins (1864,

L. & C, 471, contra.
( Amendment of 1900.)

306. Theft of things under seizure.-—Every one com-
mity theft and steals the thing taken or carried away, who,
whether pretending to be the owner or mot, secretly or openly,
takes or carries away, or causes to be taken or carried away,
without lawful authority, any property under lawful seizure
and detention by any peace officer or public officer in his offi-
cial capacity.

The geetion formerly stopped st the word ** detention,’” The amendment
in 1800 added the words ‘‘ by any peace officer or public officer in his offieial
capacity.’?

It was said that the seetiom had been taken advantage of to try private
rights at the expense of the Crown, and to brund as a criminal & party to a
mere oivil dispute arising out of a more or less doubtful question of law or
fact, It had been decided in R. v. Hollingsworth {N.W.T.), 2 Can. Cr. Cas.
281, that s guest at o hotel, who, without leave, removed his baggage after
the same had been placed under ‘*lawful seizure and detention’’ by the
hotelkeeper in respeet of the latter’s eommon law liem, swas punishable
under gae, 306 of the Code, although the guest was permitted to have aceess
to the room where the baggnge was kept. The section as it now stands
exeludes sneh eases from its operation. )

The ordinary and natural meaning of the word *‘ geizure *’ is a foreible
taking possession. Johnston v. Hogg, 52 L.J.Q. B, 343, 10 Q.B.D. 432,

Punishmeni.]—The limit of punishment is seven years’ imprisonment,
except where the offender has been previously convieted of some of the
offonces declared by the Code to be *‘theft,’’ in which case the punishmeunt
for this offence may be 10 years imprisonment. See. 356.
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307. Theft of animals.—Every one commits theft, and
steals the creature killed who kills any living creature capable
of being stolen, with intent to steal the carcase, skin, plumage,
or any part of such creature.

Hee sees, 331, 331A, 332 and 499,

308. Theft by agent.—Every one commits theft who,
having received any money or valuable security, or other thing
whatsoever, on terms requiring him to account for or pay the
same, or the proceeds thereof, or any part of such proceeds, to
any other person, though not requiring him to deliver over in
specie the identical money, valuable security or other thing
received, frandulently converts the same to his own use, or
fraudulently cmits to account for or pay the same or any part
thereof, or to account for and pay such proceeds cr any part
thereof, which he was required to account for or pay as
aforesaid.

2. Provided, that if it be part of the said terms that the
money or other thing received, or the proceeds thereof, shall
form an item in a debtor and creditor account between the
person receiving the same and the person to whom he is to
account for or pay the same, and that such last mentioned per-
son shall rely only on the personal liability of the other as
his debtor in respect thereof, the proper entry of such moneys or
proceeds, or any part thereof, in such aceount, shall be a suffi-
clent accounting for the money, or proceeds, or part thereof, so
entcred, and in such case no fraudulent conversion of the
amount accounted for shall he deemed to have taken place.

The offence of frandulent e¢onversion of the proceeds of a valvable-
security, mentioned in this seetion, coneists of & continuity of acts—the-
regaption of the valuable seeurity, the collection of the proceeds, the con-
version of the proceeds, and lastly, the failnre to aceount for the proceeds;
and where the baginning of the operation is in one disirict and the eon-
tinnation and completion are in another district, the aceused may be arrested
and proceeded againet in either distriet. R.v. Hogle {1596}, 5 Can. Cr. Cas.
53, R.J.Q. 5 Q.B. 59. 8o where the valuable seeurity in respect of which a
charge of frauduient conversion was laid was received and the terms were
agrecd to in the district of Iberville, and the person to whom the aceused
was to aceount for the progesds tesided in that distriet, but the accused
collected the money in the district of Bedford, proceedings taken in the
distriet of Iberville were held good. Ibid.

Agoney hag been defined in the ease of Pole v, Leask, 3% L.J, Ch. 155
(I.L.}, per Lord Cranworth, thus:—*° As to the constitution by prineipal of
another to aet as his agent, No one ¢an become the agent of any person
except by the will of that other person. His will may be manifested in writing
or orally, or simply by placing another in & situation in which, according to-
ordingry rules of law, or perhaps it would be more earreet to say aceording
to the ordinary usages of mankind, that other is understoed to represent and’
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aet for the persen who has so placed him; but in every case if iz only by
will of the employer that an ageney can be erested., Another proposition to
be kept eonstantly in view is that the burden of proof is on the person
dealing with anyone as an agent through whem he seeks fo charge another
as principal. He must shew that the agency did exist and that the agent
had the authority he assumed to exercise or otherwise that the prineipal is
estopped from disputing it. "’ ’
Faluable security. |— See definition of this term in see. 3 (¢.¢.).

On terms requiring him to gccount.]—This means the terms on which the
aeeused held she money, ete., and is not restrieted to eases in which the
terms were imposed by the person frem whom the money was received. R.
v. Unger (1894}, 30 C.L.J. 428; 14 C\L.T. 204; 5 Can. Cr. Cas.

Punishmeni.]—Every one ie guilty of an indietable offence and liable to
fourteen years imprisonment who steals anything by any act or omission
smounting to theft under the provisions of this seetion. Hee. 320.

309. Theft by person holding power of attorney.—
Every one commits theft who, being intrusted, either solely
or jointly with any other person, with any power of attorney
for the sale, mortgage, pledge, or other disposition of any pro-
perty, real or personal, whether capable of being stolen or not,
fraudulently sells, mortgages, pledges, or otherwise disposes of
the same or any part thereof, or fraudulently converts the pro-
ceeds of any sale, mortgage, pledge or other disposition of such
property, or any part of such proceeds, to some purpose other
than that for which he was intrusted with such power of
attorney. R.8.C., c. 164, s 62.

The power of attorney must be in writing, and evidence of a werbal
power will not bring the aceused within the meope of this seetion, R. v.
Choinard (1874}, 4 Que, Law Rep. 220,

An indictment for stealing under a power of attorney which eharges that
the money appropriated was the proceeds of a sale made by the defendant
while acting under a power of attorney will not be quashed for failure to
allege that the power of attorney was one for the sale or disposition of
property, but particulars will be ordered as fo the date, nature or purport of
the alleged power of attorney. The defect, being only s partial one, wasenred
by verdict, and eaunot be given effect t¢ upon a reserved case as to whether
a verdiet of guilty on such indietment was valid or not. R. v, Fulton
{1800), 5 Can. Cr. Cas. 36; R.J.GQ. 10 Q.B. 1.

A count in gn indictment eharging that the defendant acting under a
power of sttorney fraudulently sold certain bank shares and fraudulently
converted the proceeds ‘‘and did thereby steal the said proceeds’’ is not
bad as eharging two offences, and the reference to the fraudulent sale and
frandulent conversion are to be taken as descriptive of the means whereby
the offence of stealing under a power of attorney was committed. Ibid.

Punishment.]—Bes see. 320,
310. Misappropriating proceeds held under direc-

tion.—Every one commits theft who, having received, either
golely or jointly with any other person, any money, or valuable
seeurity, or any power of attorney for the sale of any property,
real or personal, with a direction that such money, or any part
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thereof, or the proceeds, or any part of the proceeds of such
security, or such property, shall be applied to any purpose or
paid to any person specified in such direction, in vioclation of
good faith and contrary to such direetion, fraudulently applies
to any other purpose or pays to any other person such money
or proceeds, or any part thereof. :
2. Provided, that where the person receiving such money,
security, or power of attorney, and the person from whom he
receives it, deal with each other on such terms that all money
paid to the former would, in the absence of any such direction,
be properly treated as an item in a debtor and creditor account
between them, this section shall not apply unless such direction
Is in writing,
Vatuable security.—Bee definition in see. 3 (¢.e.). A document which is
8 complete bili of exchange in all respects exeept that it lacks the signature
of the drawer is, when in the hands of the intended drawer, s °* security for

the payment of money ’'; R.v. Bowerman, [1881] 1 Q.B. 112; and therefore
within the statutory definition above refarred to.

Property, real or personal, ]—Zes definition in sec. 3 {v.),

Ihe direction to apply proceeds.]—Defendant, a broker, had from time to
tine gratuitonsly made investments in bonds, ete., on the stoek exchange
as agent for the prosecutrix. He wrote to her enclosing a contract-note for
three Japanese bonds at £112 each, saying he was fortunate in securing them
for her, angd that he had no doubt of her ratifying what he had done. The
eontraet-note was signed by the defendant in the form of s sold-note from
him to the prosecutrix. On the same day the proseecutrix wrote %o the
defeudant that she had reeeived the contraet-note for three Japanese bonds
and his letter, and that she *‘ enclosad a cheque for £836 in payment.’’ The
eheque way payable to the defendant’s order and was endorsed and eashed
by him but he never paid for the bands which after being carried over from
time to time were sold by his order and he sapplied the proceeds of the
chegue to his own use, Tt was held that the letter from the prosecutrix say-
ing that she enclosed the echeque for £336 in payment, was a suffleiont direc-
tion to apply the cheque or ite proceeds to take up the Japaness bouds by
paying the seller if not delivered, and if delivered by paying himself the
defendant, aud the convietion of the defendant was confirmed. R. v.
Christian {1873), L.R. 2 C.C.R. 04, 12 Cox {.C. 502.

Punishinent,]—Bee see. 320,

311. Theft by co-owner.—Theft may be committed by
the owner of anything capable of being stolen against a
person having a speeial property or interest therein, or by a
person having a speeial property or intérest therein against
the owner thereof, or by a lessee against his reversioner, or by
one of geveral joint owners, tenants in common, or partners of
or in any such thing against the other persons intevested therein,
or by the directors, public officers or members of a public com-
pany, or body corporate, or of an unincorporated bhody or

18 —CHIM. CODE, : '
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society associated together for any lawful purpose, against such
public company or body corperate or unincorporated body or
society. R.8.C., e. 164, s. 58,

Semble, that this section would be applieable te the case of a partuner
defranding his co-partner. Major v. MeCUraney (1888}, 2 Can. Cr. Cae. 047,
554 (8.0, Can.).

As to the meaning of the phrase ‘‘anythingeapable of being gtolen’? see
see. 303 and note to sec. 354.

Punishment.]—The limit of punishment under this section is seven years
imprisonment, unless the offender has been previously eonvicted of ** theft,’”
in which casze the limit is ten years. See, 356.

Agreement for stifling o prosecution.]—In Jones v. Merionethshire Per-
manent, [1892] 1 Ch. 178, affirming [1891] 2 Ch. 887, the facts shewn were
that the secretary of a building society, whohad made default inaceounting
for money paid to him, was threatened by the society with a prosecution for
embezzlement. He therenpon applied to certain relatives for assistance,
and they gave a written undertaking to the society to make good the greater
part of the smount dee from the secretary, the expressed consideration
being the forbearance of the society to Bue the secretary for the gum tfor
which the relatives made themselves respousible. In pursuanee of that
underteking they gave two promissory notes and some title deeds as collat-
eral security to the society. The relatives in giving the undertaking were
actuated by s desire to prevent the prosecution, and that was known to the
directors of the society, but no express promise was made that there should
be no prosecution. It was held by the Court of Appeal {Lindley, Bowen,
and Fry, L.JJ.,} that it was an implied term of the agreement that there
ghould be no prosecution; that the agreement was, therefore, founded on an
illegal consideration and void; and that the society conld not reeover oh the
promissory notes or enforee the seeurities. °' Bowen, L.d., there said :
‘¢ Raparation is a duty whieh the offender owes quite imdependently of his
fesr of prosecution or otherwise, and it wonld be absurd to'lay down as an
impossible counsel of perfeetion, that the relative of an offender, and his
frisnds are not justified, may, even are not bound, in certain instances, fo
assist him to make reparation to those whom he has injured. . . . The
law eertainly is not anxious to diseoursge reparation; but you must come
baok, after reparation made, to the ¢ue dominant test in each eagse. It is a
cirenmstance which may be lawfully taken into consideration that the
offender has done his best himself, or with the assistance of his friends, to
mske good his wreng. But the test js, what is the moral duty of the per-
gon who hasbeen injured to himself and to others ¥ He must meke no bar-
gain about that. If reparation takes the form of a bargain then, to my
mind, tke bargain is one which the court will not enforee.’’

The mere sxpectation on the part of the relatives who aid the offender to
make reparstion that & prosecution would not take place, wonld notbe suffi-
eient to nullify the transaetion: Ward v. Lloyd {18431, 6 Man. & G TR,
In order to amount to s defence on the ground of illegality there must be an
agreement not to proseente. Jopes v. Merionethshire, {18927 1 Ch. 173,
182, per Lindley, L.J.

There is no distinetion between gotting a security for a debt from the
debtor himself and getting it from a third person wlo iz under no obligation
to the ereditor. A threat to prosecute is not of itself illegnl, and doer not
neeessarily vitinte a snbsegnent agreement by the debtor to give security
for a debt which he justly owes to his ereditor, although the traneaetion out
of which the debt arises possibly involves a eriminal as well ag a eivil lia-
bility. Flower v, Sadler (1832), 10 Q.B.D. 572 {C.A.}.
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If the agreement be made upon the understanding that the aecused shali
be diseharged from custody, although not so stated in express terms, it is
illegal and void, Leggatt v. Brown (1898}, 29 Ont. R. 530, affirmed {1869}
30 Ont, R. 225,

312. Concealing gold or silver with intent to
defraud partner in claim,—Every one commits theft who,
with intent to defraud his co-partner, co-adventurer, joint ten-
ant or tenant in common, in any mining claim, or in any share
or interest in any such claim, secretly keeps back or conceals
any gold or silver found in or upon or taken from such claim.
"R.8.C., c. 164, s 31. '

Search warrant for mined gold, et¢.]—On complaint in writing made to
any justice of the county, distriet or place, by any person interested in any
mining elaim, that mined gold or gold-bLearing quartz, or mined or
unmanufactured silver or silver ore, is unlawfully deposited in any piace,
or held by any person contrary to law, & general search warrant may be
issued by such justice, as in the case of stolen goods, inecluding any
number of places or persons named in sueh complaint; snd if, upon such
search, any gold or gold-bearing quartz, or silver or silver ore iz found
to be unlawfelly deposited or held, the justice shall make sueh order
for the restoration thereof to the lawful owner as he considers right.
Bee. 571.

The deecision of the justice in such case iz subject to appeal as in
ordinary cases coming within the provisions of FPart LVIIL. See. 571 (2).

Punishment. ] —The offenee is declared indictable and a Hmil of punish-
ment fixed by sec. 343 at two years imprisonment.

13. Husband and wife,—No husband shall be con-
vieted of stealing, during cohabitation, the property of his
wife, and no wife shall be convicted of stealing, during co-
habitation, the property of her husband ; but while they are liv-
ing apart from each other, either shall be guilty of theft if he
or she fraudnlently tokes or converts anything which is, by
law, the property of the other in a manner which, in any other
person, would amount to theft,

2. Every one commits theft who, while a hushand and wife
are living together, knowingly—

(a) assists either of them in dealing with anything
which is the property of the other in & manner whieh would
amonnt to theft if they were not married ; or

(h) receives from either of them anything, the property
of the other, obtained from that other by such dealing as
aforesaid.

In the case of R, v, 8treeter, [1900] 2 (. B, 601, two priseners, n man and
& woman, were indieted for stealing property in a dwelling house, and
also for recelving the same property. The woman wss the prosecutor’s
wife and the man had lodged in the house. After he left, the woman
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packed up the property in question which belenged to her hushand, and
gant it to the man snd afterwards left the house and joined him, and the
two lived together, The property was found in their possession. It was
held that the man eould not be convieted of receiving, although he knew
the goods were the husband’s, beeause the stealing by & wife of her
hushand’s property did not amount to a felony at common law, and was
only made & eriminal offence by the English Married Woman’s Property
Aot 1882, But under sub-seetiom (2} of this seetion the man would be
guilty of theft by his complieity in recelving the goods. :
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PART XXV.

. RECEIVING STOLEN GOODS. .

SEcT.

814. Recewving property dishonestly obtained.

315. Beceiving stolen post lelter or post letler bag.

316. Receiving property obiained by offence punishable on
summary conviction.

817. When receiving is complete.

318. Recewing after restoration to ouner.

$14. Receiving property dishonestly obtained.—
Every one is guilty of an indictable offence, and liable to four-
teen years’ imprisonment, who receives or refains in his posses-
sion anything obtained by any offence punishable on indictment,
or by any acts wheresoever committed, which, if committed in
Canada after the commencement of this Aet, would have con-
stituted an offence punishable upon indictment, knowing such
thing to have heen so obtained, R.S.C., ¢, 164, s. 82.

Receiving stolen property.]—1n the offence of reeeiving stolen goods the
stolen goods must have been taken and stolen by a personm other than the
parson accurad of receiving., R. v. Lamoureux (1900)},4 Can. Cr. Cas_ 101,

The essentianl elements of the offence of recelving stolen geoods
are. not ineluded in the offence of ‘‘housebresking and theft,’”’ and a
eonviction for reeeiving stolen goods eannot be rendered on the ‘‘speedy
trial ' of & perscn charged only with housebreaking and theft, Ibid.

Having in ona’s possession, includes not only having in one’s own
personal pessesgion, but aise knowingly—

{(i.} having in the actual possession or eustody of any other person;
and

(ii.) having in any place (whether belonging to or cceupied by one’s
self or not) for the nse or benefit of one’s self or of any other person.

Bee. B (k). |

Evidence of guilty knowledge mey consist of proof that the accused
bought the astolen preoperty at very much under its value; 1 Hale 619; or
faleely denied his possession of it. Archbold Cr. Ev. 519. i

A person having a joint pessession with the thief may be eonvieted az a
reeeiver, See. 317; Melntesh v. R. (18984}, 23 Can, 8.C.R. 180, 193; R. v,
Bmith (1835}, Dears, C.C. 494; R. v. Wiley (1850}, 2 Den. C.C.37. And so
may the person who aids in eoncesling or disposing of it. See. 317,

When the principal has been previously econvieted, smeh convietion is
presumptive evidence that everything in the former proceeding was rightly
and properly transacted, but it is competent to the reeceiver to conirovert
the guilt of the prinecipal. Per Tagehereau, J., in MeIntosh v. R, {1884},
23 Can, 8.C.R. at p. 18%9; 2 Russell on Crimes, 4th ed., 571.
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The coufession of the thief is mot evidence against the receiver unless
made in the presence of and concurred in by the latter. K. v. Cox (1858),
1 ¥, & P. 0¢; R. v. Turver (1882), 1 Mood. 347. But the evidence of the
thief was admiseible against the receiver even before the Canada Evidence
Act; R. v. Haslam 2 Leach C.C. 467, subject, however, to proper directions
being given to the jury sy to its weighi if uncorroborated, it being the
evidence of an accomplice. K. v, Robinson (1864}, 4 F. & 1. 43.

As to receiving after restoration to owner see see. 318.

Indictment.]—Every one charged with receiving any property knowing it
to have been stolen, may be indicted, whether the person by whom such
property was obtained has or has not been indieted or sonvieted, or is or is
not amenshle to justice. See, 627. When any property has been siolen
any number of receivers at different times of such property, or of any part
or parts thereof, may be charged with substantive offences in the same
indietment, and may be tried togefher, whether the perscn by whom the
property was so obtained ia or is.not indieted with them, or iz or is not in
custody or amenable to justice, See. 627 (2).

Previous conviction as evidence of knowiedge.|—See see. T17 as fo cases
where the stolen property is found in the possession of an acecusad pergon
who has heen previously eonvieted ‘‘of any offence involving frand or
dishonesty.”’

Recent possession as evidence,]—Upon an indietment for recaiving stolen
goods, there should bé some evidenee to shew that the goods were in faet
gtolen by some other person, and s convietion for receiving should not be
had on sueh evidence of taking possession as would ordinarily prove the
defendant goilty of the theft. R.v.Denaley {1834}, 6 C. & P. 389. In the
latter ease the evidence was that the goods, having been disecovered, after
the loss, concesled in an old engine-house, several persons kept wateh, and
one of the prisoners came alone in the night and took the goods out of the
eugine-house, He was immediately seized and dropped the bag in which
the goods were, in a field of grain, and shortly afterwards the other
prisoners eame up and carried the bag away. Patteson, J., in summing up
jo the jury on a trial for receiving, said that this was evidence on which
persons are constantly convieted of wtealingy that if the jury were of
opinion that some other person stole it, and that the prisonets knew of that
fact, and plunned together in order to get the goods away, they might be
convieted of reeeiving there was no evidence that any other person stole
the property, but *if there had been evidence that some one person had
been seen near the house from which the property was taken, or there had
been strong suspicions that some one person stole it, then fhose eir-
eumstances would have been avidence that the prisoners received it, knowing
it to have been stolen.’’ Pattesom, J., in R. v. Densley (1834), 6 C. & P..
at page 400,

In Deer’'s ease (18621, 1 Leigh & Cave’s Crown Cases, 240, the prisoner
had heen a lodger in the proseeutor’s house and left the same., On the
following day the prosecutor’s wife salso lefs, taking with her a small
bundle. Two days afterwards the prisoner was found in company with the
proseentor’s wife, who was passing by the prisoner’s name, on board & ship
bound from England to Canada. Property belonging to the proseeutor of a
balk greafer than could have been comprised In the hundle taken by the wife,
wag found in the prisoner’s possession on the ship, some part being upon
his pevson. It was held by the court for Crown cases reversed, com-
posed of Pollock, C.B., Wightman, J., Williams, J., Channell, B., and
Mellor, J., that snch was some evidence fo suppert a eonvietion for re-
seiving the property knowing it to have been stolen.
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A person may stesl, hand over to another, and afterwards receive from
him again, and 8¢ be both a prineipsl and a recewer, just as & person may
be an accessory befors the faet, and afterwards receive the goods knowmg
them to have been stolen, R, v, Hughes (1860), Bell C.C. 242,

Where, on the trial of an indictment for receiving s stoleu shirt, it
appeared doubtful whether the principal felony had net been committed by
savergl persons, and the only evidence againet the prisoner was the pos-
session of the shirt and a statement made by her that she had received it
from another person, it was objected that there was no evidence of re-
ceiving, with knowiedge that it had been stolen, Littledsle, J., said:—""In
a cas® on the early part of this cireunit, the only evidenece was recent pos-
geasion, and the counsel for the prosecution urged that that was evidence
of receiving, but I held that it wasnot. I hold it essential to prove that
the property was in the possession of some one else before it came to the
prisoner; here the prisoner eaid some one brought the shirt to her; thaf is
an admission that it had been in the possession of some one else; that is
avidenca of reeeiving.”” R. v. Barah Cordy (1832), Gloucester Assizes,
Littledale, J,, eited 2 Knssoll on Crimes, 6th ed., 4358,

Where the thief, whe had pleaded guilty, had admitted to a constable
in the presence of the prisoner, who was indiefed as receiver, that he had
gtolen the property, and this was the prineipal evidence of the larceny, it
was held that the thief’s eonfession wasz evidence fo go to the jury against
the reeeiver., R, v. Cox {1858), 1 P. & F. 90, per Crowder, J. But a eon-
fossion of the prineipal in the absenee of the receiver is not evidence
againgt the latter. R. v, Turner {1832}, 1 Moo, C.C. 347. The necessary
evidence that the offender knew the goods whieh he has received to have
been originally stolem, may be collected from the circumestances of the
particular ease. 2 Russell on Crimes, 440, And the buying goods at an
undervalue is presumptive evidence that the buyer knew they were stolen.
1 Hale 619, ? East P.C., eh. 16, see. 153, p. 764,

Recent possersion of stolen property is evidence either that the person
in pogsession stole the property or that he received it knowing it to be
stolen, according to the cirenmatances of the csse. So, where goods have
been wtolen from a dwelling house, if the defendanf were apprehended a few
yards from the outer door with the stolen goods in his possession, there
wonld arise a viclent presumption of his having stolen them; but if they
were found in hig lodgings some time after the larceny, and he refused to
aceount for his posgession of them, this, logether with proof that they were
agtually stolen, wonld amonnt not to a viclent, but to a probable pre-
sumption merely. Archbold’s Crim. Pleading {1900}, 312, But if the pro-
perty were not found reeently after the losgs, asfor instancenot until sixteen
months after, it would be but & light or rash presumption and entitled to
no weight. Anon {1826), 2 C. & P. 459; R. v, Adams (1829), 3 C. & P.
600: R. v. Cooper-{1852), 3 C. & K. 318.%

If the prisoner give & reasonable gecownt of the manner in which he
became possessed of the goods, this will so far rebut the presumption as to
throw it upon the prosecutor to negafive that account. R. v. Crowhurst
{1844), 1 ¢, & K. 370; R, v. Smith {1845), 2 C. & K. 207; R. v. Harmer
{1848}, 2 Cox C.C. 487,

Where, on a charge of receiving, it wss proved that the prisoner had
told the consfable who fonnd the stolen property in his possession, that he
had purchased it from a tradesman in the same town, and that fradesman,
although known, was not called for the proseeution, it was held fo be un-
necesaary to eall the tradesman if the jury could fairly infer from the other
cirenmstances of fthe case that the prisoner’s atatement wos false. R. v.
Ritson (1884}, 15 Cox C.C, 478 {Grove, Hawkins, Btephen, W. Willinms and
Matthew, JJ.}. It is a question in each case, under the particular eir-
cumetaness of the ease, whether it is neeessary to eall the third party
voushed by the prisoner, Ihid.
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Finding of other stolen property.] —TIt i provided by sec. 716 that when
proceedings are taken against any personforhaving received goods knowing
them to be stolen, or for having in his possession stolen property, evidence
may be given, at any stage of the proceedings, that there was found in the
possession of such person other property stolen within the preceding period
of twélve months, and such evidenee may be taken into eonsideration for
the purpose of proving that such person knew the property which forme the
rubject of the proceedings taken against him to be stolen: Provided, that
not less than three days’ notiee in writing hes been given to the person
secused that proof is intended to be given of such other property, stolen
within the preceding period of twelve months, having been found in-his
possession; and such notiee shall specify the nature or deseription of such
other property, and the person from whom the same was stolen. BHee note
to see. 716, i

315. Receiving stolen post letter or post letter
bag.—Every one is guilty of an indictable offence, and liable
to five years’ imprisonment who receives or retains in his pos-
gession, any post letter, post letter bag, or any chattel, money or
valuable security, parcel or other thing, the stealing whereof is
hereby declared to be an indictable offence, kmowing the same to
have been stolen. R.8.C., ¢ 35, s 84

This section is taken from the ** Post Office Aet?’ and the words ‘‘any
chattel, ete., the stealing whereof iz hereby declared to he an indieteble
offence,’’ have reference to the Post Offics Act and not to the Code.

Indictment.]—Sec. 624 provides that when an offence is committed in
respect of a post letter bag, or a post letter, or other mailable matter,
chattel, money or valuable security sent by post, the property of suel: port
letter bag, post letter, or other mailable matter, chaitel, money or valuable
geeurity may, in the indictment preferred against the offender, be luid in
the Postmaster-(teneral; and it shall not bhe necessary to allege in the
indietment, or to prove upon the trial or otherwise, that the pest letter bag,
post letter or other mailuble matter, chattel or valuable security was of any
value.

The property of any chattel or thing nsed or employed in the serviee of
the post office, or of moneys arising from dutles of postage, shall, exeept
in the eases aforesaid, be laid in His Majesty, if the samse {s the property of
Hie Majesty, or if the loss thereof would be borne by His Majesty, and not
by any person in his private capacity. Bee. 624 (2). .

In any indletment against any peraon employed in the post office of
Canads for any offence against this Aet, or against any person foran offence
eommitted in respect of any person so employed, it shall be sufficient to
aliege that sueh offender or Buch other person wus employed in the post
office of Canada at the time of the commission of such offence, without
stating further the mature or partienlars of his employment. See. §24 (33.

The expression ‘‘post letter’” means any letter transmitted by the post '
or delivered through the post, or deposited in amy pout office, or in any
letter bex put up snywhere under the authority of the Postmaster General,
whether such letter is addressed to a real or a fietitious person or not, and
whether it is intended for transmission by the post or delivery through
the post or not; and a letter shall be deemed a post letter from the time of
its being so deposited to the time of its being delivered tc the person fo
whom it i# sddressed, or so long &8 it remaine in the post office or in any
such letter box or ie being carried through the post: and a delivery to any
person authorized to reeeive letters for the post shall be deemed & delivery
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at the post office, and & delivery of any letter or other mailable matter [}
the house or office of the person to whom the letter is addressed, or to him,
or to his servant or agent, or other person considered to be authorized to
receive the letter or other mailable matter, aecording to the usual manner
of delivering that person’s letters, shsll be a delivery to the persen
sddressed. 1 Edw. VIL., ch. 19, sec. 1, amending the Post Office Aet,
R.8.C. ch. 85, see. 2 (o).

316. Receiving property obtained by offence pun-
ishable on summary conviction.—Every one who receives
or retains in his possession anything, knowing the same to he
unlawfully obtained, the stealing of which is punishable, on
summary conviction, either for every offence, or for the first and
second offence only, is guilty of an offence, and liable, on sum-
mary conviction, for every first, second, or subsequent offence
of receiving, to the same punishment as if he were guilty of a
first, second, or subsequent offence of stealing the same. R.S.C.,
c. 164, s. 84.

317. When receiving is complete, — The act of
reeeiving anything unlawfully obtained is complete as soon
as the offender has, either exclusively or jointly, with the thief
or any other person, possession of or control over such thing,
or -aids in concealing or disposing of it.

318 Receiving after restoration to owner.—When
the thing unlawfully obtained has been restored to the owner,
or when a legal title to the thing so obtained has been acquired
by any person, a subsequent receiving thereof shall not be an
offence, although the receiver may know that the thing had
previously been dishonestly obtained.

The leading English ease on the subject—R, v. Villensky, [1892] 2 Q.B.
597—is in secordance with the law as here deelared.
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PART XXVI.

PUNISHMENT OF THEFT AND OFFENCES RE-
SEMBLING THEFT COMMITTED BY DPAR-
TICULAR PERSONS IN RESPECT OF
PARTICUTAR THINGS IN PAR-

TICULAR PLACES.
Skcr.
818. Clerks and servants,
320. Agents and atforneys. '
821. Public servants refusing to deliver up chattels, moneys or
books, etc., lawfully demanded of them.
3282. Tenants and lodgers. )
823, Testgmentary instruments.
824. Document of title to lands.
825, Judicial or official documents.
826. Stealing post lefter bags, ete,
- 387, Stealing post letters, packets and keys.
328, Stealing mailable matter other than post letters.
329. Election documents.
330, Radlway tickets.
431, Catfle,
332. Dogs, birds, beasts and other animals.
3383, Pigeons.
384, Qysters.
835. Thangs fized to buildings or o land. :
336. Trees in pleasure grounds, elc., of five dollars’ value
trees elsewhere of twenty-five dollars’ value.
387. Trees of the value of twenty-five cents.
338, Timber found adrift.
339. Fences, stiles and gates.
840. Failing fo satisfy justice that possession of tree, efc., is
lawful.
841. Roots, planis, elc., growing in gardens, ete.
342. Roots, planis, ete., growing elsewhere than in gardens, ete.
3438. Ores of metals.
844, Stealing from fhe person.
845. Stealing in dwelling-houses.
846. Stealing by picklocks, etc.
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847, Stealing in manufactories, efc.

348, Fraudulently disposing of goods intrusied for manufac-
ture.

349. Stealing from ships, wharfs, etc.

350. Stealing wreck.

351, Stealing on railways.

35%. Stealing things deposited in Indian graves.

353. Destroying, ete., documents.

854. Concealing.

355. Bringing.stolen property into Canada.

3566. Stealing things not otherwise provided for.

357, Additional punishment when value of property ewceeds
two hundred dollars.

( Amendment of 1894.)

319. Theft by clerks and servants.—Every one is
guilty of an indictable offence and liable to fourteen years’
imprisonment, who—

(a) being & clerk or servant, or being employed for the
purpose or in the capacity of a clerk or servant, steals any-
thing belonging to or in the possession of his master or
employer; or

(b) being a cashier, assistant cashier, manager, officer,
clerk or servant of any bank, or savings bank, steals any
bond, obligation, bill obligatory or of ecredit, or other bill
or note, or any security for money, or any money or effects
of such barnk or lodged or deposited with any such hank;
or

(¢) being employed in the service of His Majesty, or of
the Government of Canada or the Government of any Prov-
ince of Canada, or of any municipality, steals anything in
his possession by virtue of his employment. R.8.C., ¢ 164,
88 51, 52, 53, 54, and 59.

Fvidence.]—Rection 319 deals with the offence of theft by a elerk or
servant while see. 508 includes oases of misappropristion in which the
sosused though he may not have been either 'a clerk or A servant of the
person to whom he was to sceount, aud though not bound to deliver over
the identieal money or valuable security received by him, fracdulently con-
verts the same to his own use or fraudulently omits to aceount for the same
or the proeseds, having received the mame ‘' on terms reguiring him to

aecount for or pay the same or the proceeds thereof, or any part of such
proeeeds to any other person.”

The test as to whether a person is a ‘‘ elerk or servant'’ is: was he
under the control of and bouud te obey his alleged master? R.v. Negus
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{1873}, L.R. 2 C.C.E. 34, 12 Cox 492, To constitute the offence formerly
designated ‘' embezzlement?’ there must have been an employment as
clerk or servant, the receipt of the money by him must have been for and
on behalf of the master, and the frandulent appropriation by him must have
taken place before the money got into the master's possession. Ferris v.
Irwin, 10 U.C.C.P, 117,

Where the avcused was employed by the proseeutor to solieit orders and
colleet monies, for which he was paid by commission, being at liberty to get
orders when and where he pleased, but to be exclusively in ths employ of
the prosecutor and to give his whele time to the prosecutor’s service, it was
held that he was the *‘ servant >’ of the proseeutor., R. v. Bailey {1871}, 12
Cox 56. And where a director of a joint stock eompany was employed at a
salary to superintend its business and colleet monies dne to the company,
he is a4 servant of she sompany. R. v, Stuart, [1884] 1 Q.B. 310, But a
person employed by the prosecutors as their agent for the sale of eoal on
commisaion and to colleet money in connection with his orders, but who
was at liberty to dispose of his time a8 he thought best and to get or abstain
from getting orders as he might choose was held not to be a ‘' elerk *’ or
‘"gervant.’ R. v. Bowers (1866), L.R, 1 C.C.R. 41, 10 Cox C.C. 350.

And where the accused was a colleetor and accountant carrying onm an
independent business, and was employed by the proseecutors to collect
certain acecunts for thém on commission, and he was to pay over the net
procseds as the collections were made, but time and mode of collecting were
left to the discretion of the colleator, it was held that he was not s ** elerk *?
or ** servant '’ of the prosecutors. R. v, Hall {1875}, 18 Cox (,C. 49.

In Regina v. Topple, 3.Russell & Chesley (Nova Beotin), 568, the
agcuged, not having been in the employ of the proseeutor, was sent by him
to one M, with a horse, as to which M, and the prosesutor, who owned the
horse, and had some negotiations, with an order to M. to give the bearer a
cheque if the horse snited. Owing to a differenca in the price the horse
wad not taken, and the secused brought it baek, Shortly afterwards the
aconded, without any sathority from the prosecutor, took the horse to M.
and seld it as his own property or professing to have the right to dispose of
it, and received the money. It was held the money wae not received by the
sccused ag clerk or gervant of the prosgeutor, snd a convietion for
embezzlement was set aside. Regina v. Topple, 3 Rursell & Ches. 66,

A eharge against a clty officer for colieeting snms of money upen the
pretence thaf they were payable to the city and not thereafter accounting
for the same is not snstainahle as » charfe of theft, if in fact the sums col-
lected were not payable to the city. To constitute the offepce of theft
(see. 805}, or of theft by a elerk (see. 319 (a)), or of theft by municipal
employees (Bee, 319 (¢]), the person slleged to have been defrauded by the
taking must have had s right at the time of the taking either to the owner-
ship or to the possession of the property taken. R. v. Tessier (1900}, 5
Can. Cr. Cas. 73 (Que.).

An indietment against s Government or munieipal officar for theft or
embeazzlement under Code see. 319 {¢) would be demmurrable if it did not
allege that the offieer had received the money by virtue of his employment,
but on sueh being allaged and proved, the wrongful appropriation is an
offence under see. 319 (¢) whether the property be public {or municipal)
property or not, Thid.

The relationship of servant or elerk, ete., is essential to this offenca
and should he proved by the proseeution with proper evidenee. If the con-
traet of hiring wag in writing, and the writing is still in existence, it should
be produced. R. v. Taylor (1867), 10 Cox C.C. 544. The prisoner’s answer
to the charge may be that by the terms of the hiring, he was entitled to
retain money received by him for the firm to be spent for the firm’s pur-
posea and in that case it is essential that the written contrast should be
produced if the firm have it. R. v. Dodson, 33 L.J. {(¥ng.) 547.
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A false aeccount or false entries of the expenditure of money will afford
evidenee from which a jury may saythat aelerk who had money entrusted to
him by his master hasheen gnilty of embezzling it, just asmuch as not aceount-
ing for money recelved from others for the master will, if the receiptof it or
the like be denied, afford evidenee frow which to infer embezzlement. R.v.
Cummings {1858}, 16 U.C.Q.B. 15, 31.

Evidence only of & general deficiency in the elerk’s books will net sup-
port the indietment; R. v. Glass (1877), Ramsay’s Cases (Que.) 186; but if
in addition to the evidence of general deficieney there is evidence of unlaw-
ful appropriation, though no precise sum paid by any partieular person is
proved to have been telen, it will be suffieient. R. v. Glass {1877), 1 Leg.
News, Montreal, 141, .

A direetor of a corporation may also be its clerk or servant snd amenable
as guch to the provisions of see. 318. R. v.Stuart, [1804] 1 Q.B. 310.

320. Agents and attorneys.—Every one is guilty of
an Indictable offence and. liable to fourteen vears’ imprison-
ment who steals anything by any act or omission amounting
to theft under the provisions of sections three hundred and

eight, three hundred and nine and three hundred and ten.
Bee notes to sees. 308, 300 and 310,

321. Public servants.—Every one is guilty of an
indictable offence and liable to fourteen years’ imprisenment
who, being employed in the service of His Majesty or of the
Government of Canada, or the Government of any Provinee of
Canada, or of any municipality, and intrusted by virtue of
snch employment with the keeping, receipt, custody, manage-
ment or control of any chattel, money, valuable security, book,
paper, account or document, refuses or fails to deliver up the
same to any one authorized to demand it. R.8.C., ¢. 164, s. 55.

Municipatity. ]—The expression ‘‘munieipality ’* includes the corpors-

tion of any city, town, village, eounty, township, parisgh or other territorial
or loeal division of any provinee of Canads, the inhabitants whereof are
incorporated or have the right of holding property for any purpose.
See. 3 (p}.

Faluable security. ] —This term is defined by see. 3 [eo) ante p. 10,

322. Tenants and lodgers. —Every one who steals
any chattel or fixture let to be used by him.or her in or with
any honse or lodging is guilty of an indictable offence and
liable to two vears’ imprisonment, and if the value of such
chattel and fixture exeeeds the sum of twenty-five dellars to
four vears’ imprisonment. R.8.C., ¢ 164, s. 57.

An indietment may be preferred against any person who steals any
chattel let te be used by him in or with any honse or lodging, or who steals
auy fixture so let to be used, in the same form as if the offender was not a
tenant or a lodger, and in either case the property may be laid in the owner
or person letting to hire. Bee. 625,
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1t is also an offence under see. 504 for eny person, being possessed of
any dwelling house or other building or part of any dwelling houge or other
building, whieh ie held for any term of years or other less term or at will,
or held over after the termination of any tenancy, wilfully and to the preju-
dice of the owner to pull down or sever from the freehold any fizture fixed
in or to sueh dwelling house or building or part of such dwsiling house
or building.

Ag to stealing metal fences, area gunards, ete., see see, 335.

323. Testamentary instruments.— Every one is
guilty of an indietable offence and liable to imprisonment for
life who, cither during the life of the testator, or after his
death, steals the whole or any part of a testamentary instrument,
whether the same relates to real or personal property, or to
both. R.8.C,, ¢. 164, 8. 14.

Every one who destroys, eancels, eonceals or obliteraes any document
of title to goods or lands, or any valuable security, testamentary instru-
ment, or judieial, offieial or other doecument, for any fraudalent purpose, is
guilty of an Indictable offence and liable to the same punishment as if he
bad stolen sueh doeument, seeurity or instrument, See. 353.

Testamentary instrument, ]| —The expression ‘' testamentary instrument !’
ineludes any will, codieil, or other testamantary writing or appointment, as
weoll during the life of the testator whose testamentary disposition it purports
to be as after his death, whether the same reiates to real or persomal
property, or both, See. 3 (aa).

$24. Document of title to lands, — Every one is
guilty of an indictable offence and liable to three years’ impris-
onment, who steals the whole or any part of any document of
title to lands or goods. R.8.C., e. 164, s. 13.

Tlocwment of title.] —The expression ‘' decument of title to goods’’
includes any bill of lading, India warrant, doek wsarrznt, warehouse-
keeper’s cértificate, warrant or order for the delivery or transfer of any
goods or valuable thing, bought and 2old note, or any other document nged
in the ordinary course of business as proof of the possession or control of
goods, authorizing, or purporting to authorize, either by endorsement or
by delivery, the possessor of sueh doenment to transfer or receive any goods
thereby represented or therein mentioned or referred to. See, 5 (g},

The expression ‘‘ doeument of title to lands’’ ineludes any deed, map,
paper or parchment written or printed, or partly written and pertly printed,
being or containing evidence of the title, or any part of the title, to any
real property, or to #ny interest in any real praperty, or auny notarial or
registrar’s copy thereof, or any duplieate instrument, memorial, certificate
or dosument authorized or reguired by any law in forece in any part of
Canada respecting registention of titles, and relating to such title. Sec. 3 (k).

See alzo note to precedivg seetion,

325. Judicial or official documents.—Every one is
is guilty of an indictable offence and liable to three years’
imprisonment who steals the whole or any part of any record,
writ, return, affirmation, recognizance, cognovit actionem, hill,
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petition, answer, decree, panel, process, interrogatory, deposi-
tion, affidavit, rule, order or warrant of attorney, or of any orig-
inal document whatsoever of or belonging to any Court of Jus-
tice, or relating to any cause or matter begun, depending or
terminated in any such Court, or of any original doecument in
any wise relating to the business of any office or employment
under His Majesty, and being or remaining in any office apper-
taining to any Court of Justice, or in any Government or public
offics, R.8.C,, c. 164, s 13,

Sea note to sec. 323,

326. Stealing post letter bags, eté,—Every one is
guilty of an indictable offence and liable to imprisonment for
life, or for any term not less than three years, who steals—

(a) a post letter hag; or

(b) a post letter from a post letter bag, or from any
post office, or from any officer or person employed in any
business of the post office of Canada, or from a mail; or

{c) a post letter eontaining any chattel, money or valu-
able seeurity; or

(d) any chattel, money or valuable security from or
out of a post letter. R.S.C. ¢. 35, 8s. 79, 80, and 81.

Fuidence,]—A confesgsion by an seensed person charged with stenling post-
letters, indused by & false statement made to him by & detective employed by
the prosecution. in presenee of a post office inepector, that the accused
had heen reen taking the letters, will render the eoufessien jnadmizsible
in evidence against the aceused. R. v. MacDonald (1886), 2 Can. Cr.
Cug, 221,

Post fetter.|—The expression *‘post letter’’ means any iefter trans-
mittad by the post or deliverad through the post, or deposited in any post
offics, or in any letter box put up anywhere under the gutherity of the
Poptmaster-General, whetheor snch lefter is addressed to a real ora fletitions
person cor not, and whether it is intended for transmission by the post or
delivery through the post or mot; and a lefter shall be deemed a post
lotter from the time of ite being se deposited to the time of itz heing
delivered fo the person to whom it is addressed, or go long as it remning in
the posi office or in any suech letter box or is heing earried through the post;
and a delivery o any psreon anthorized to reeceive letters for the post shall
be deemad a delivery at the post offies, and a delivery of any letteror other
mailable matter at the house or offine of the person to whom the letter is
addressed, or to him, or to his servant or agent, or other person considered
to he anthorized to receive the letter or cther mailable matter, sccording to
the nzusl manner of delivering that person’s letters, shall be a delivery fo
the person addressed. 1 Edw, VII,, eh. 19, zee. 1, amending the Post
Office Acet R.3.C. eh. 85, see, 2 {4),

Posi leffer bag.]—The expression ‘*post letter bag’’ ineludes a mail
bag, basket or box, or packet or paresl, ar cther envelope or covering in
whiek mailable matter is eonveyed, whether it does or, does not actually
contsin mailable matter. See. 4; Post Office Aet R.5.C., e. 33; 52 Viet.
(Can.}, e. 207 {see. 2 {k}).
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In the Territories.]—In the North West Territories it is held thet the
aceused iz entitled to ask for a jury under see. 67, N.W.T. Act, as the
offence is mot one comprised in the list of cases mentionsd in sec. 66,
N.W.T. Act, not heing larceny either at common lsw or under the
Lareeny Act, nor declared to be larceny under the Act originally ereating
the offemce. (38 Viet. (Can.)e. 7, 5. 72); R. v. MaseDonald (1896), 32
C.L.J. 327, per Seott, J. Regina v. Allen, decided by Rouleau J., on Nov,
16, 1895, disgented from.

3%7. Stealing post letters, packets and keys. —
Every one is guilty of an indictable offence and liable to impris-
onment for any term not exceeding seven years, and not less
than three years, who steals—

- {a) any post letter, except as mentioned in paragraph

(6} of section three hundred and twenty-six;

() any parcel sent by parcel post, or any article con-
tained in any such parcel; or
{¢) any key suited to any loek adopted for use by the
Post Office Department, and in use on any Canada mail or
- mail bag. R.8.C. c. 35, ss. 79, 83, and 88.

A person improperly indueing a postman to deliver letfers to persons
not entitled to have them, to enable them io commit a fraud, may be
convicted as a prineipal with the postman for stealing them., . v,
Jamen (1800}, 24 Q.B.D. 439,

Destroying post letter.]—Every one is gnilty of the indietable offence of
misehief whe wilfully destroye or damages a post lefter bag or post letier
or any street letter box, pillar box or other receptacle established by
authority of the Post Master General for the deposit of letters or other
mailable matter; see. 499 (D.); and for such offence ig lisble to five years
imprisonment. Ibid.

Post letier.]—Bee note to last preceding section.

Other pnstal offences.]—HReo, 80 of the Post Office Aet R.S.C. 1886, c. 35
ig still in force. See, P81, schedule II. Tt providers as follows:—

Every one who unlawfully opens, or wilfully keeps, secretes, delays or
detains, or proeures, or suffers to be nnilawfully opened, kept, secreted or
detained, any post letter bag or any post letter—whether the pame came
into the possession of the offender by findivg or otherwise howsoever—or
affer payment or tender of the postage thereon, if payable to the person
having possession of the same, negleets or refuses to deliver up any post
‘letter to the person to whow it is addressed or who is Ilegally entitled to
receive the srame —Is guilfy of a misdemernor.

Tha samea gtatute also contains the following enastments:

Every one who encloses a letter or letters, or any writing intended to
serve the purpose of a letter or post card, in a parcel posted for the parcel
post—or in a packet of samples or patterns posted to pass at the rate of
postage applicable to samples and patterns—or encloses a letter or post
card, or any writing to serve the purpose of a letter or post ecard, or encloses
any other thing, in a newspaper posted to pass as a newspsaper at the rafe
of postage applieable to newspapers (except in the case of the ascounts and
raceipts of newspaper publishers, whish will be permitted fo pass folded
within the newspapers sent by them to fheir subseribers}—or encloses &
letter or any writing intendsd to serve the purpose of g letter or post card,
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in any mail matter sent by post not being a letier, shell incur & penalty not
exeeeding forty dollara and not less than fer dollars in each ease. R.S.C.
¢, 3b, 8. 93

Every one who, with fraudulent iutent, removes from any letter, news-
paper or other mailable matter sent by post, any postage stamp whieh has
been affixed thereon, or wilfully, with intent aforessaid, removes from any
postage stamp or post esrd, post band or wrapper which hkas been
previously need, any mark which has been made thereon at any post offics,
18 guilty of a misdemesnor, R.S.C. 1888, e. 35, 8. 94. .

Every one who abandons, or chstructs or wilfully delays the passing or
progress of any mail, or any ear, train, locomotive engine, tender, earriage,
veseel, horse or animal employed in conveying any mail on any railway,
pubiie highway, river, cansl, or water ecommunication, is guilty of a
misdemesnor: Provided always, that nothing in this seotion contained shall
prevent any pergon from being liable, under any other Aet or otherwise, to
any other or greater punishment than is provided for any offence undeyr this
gection: but no person shall be punished twice for the same offence.
‘R.8.C. 1886, c. 35, 8. 95.

The punishment for offences undér sections K9, 94 and 95 of the Post
Office Act is regulated by sec. 951 of the Code, which declares that every
pergon gonvieted of an indictable offense for whiech no punishment is
speeinlly provided shall be liable to imprisonment for five years,

328. Stealing mailable matter other than post
letters.—Every one is guilty of an indictable offence and
liable to five years’ imprisonment who steals any printed vote
or proceeding, newspaper, printed paper or book, packet or
package of patterns, or samples of merchandise, or goods, or of
seeds, cuttings, bulbs, roots, scions ov grafts, or any post card
or other mailable matter (not bheing a post letter) sent by mail.
R.8.C,, e 35, s 90.

Destroying mailable matier, |—Every one is guilty of the indietable offence
of misehief who wilfully destroys or damages any parcel sent by parcel post,
any packet or paeckage of patterns or snmples of merehandise or goods, or of
soeds, eunttings, buibs, roots, secicne or grafts, or any printed vote or pro-
coeding, newspaper, printed paper or hook, or other mailable matter nof

being a post letter, sent by mail; see. 499 {D.); and for such offence is
liable to five years’ imprisonment. Ibid,

Euidence.]—A eonfesaion by the accused person charged with stealing post-
letters from u post-office box js not admissibie in evidenes against him if it were
induced by s false statement made to him by a detestive emploved by the
proseention in presence of a post office inspeetor, that the aceused had
been seen taking the letters. R.v. MacDonald (1896}, 2 Can, Cr. Cas. 221,
per Beott, J. :

329. Election documents,—Every one is guilty of an
indictable offence and liable to a fine in the diseretion of the
Court, or to seven.years’ imprisonment, or to both fine and
imprigonment, who steals, or unlawfully takes from any person
having the lawful custody thereof, or from its lawful place of
deposit for the time being, any writ of election, or any return

19—CRIM. CODE,
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to a writ of election, or any indenture, poll-book, voters™ list,
certificate, affidavit, or report, ballot or any document or paper
made, prepared or drawn out according to or for the require-
ments of any law in regard to Dominion, Provincial, muni-
cipal or civie elections. R.S.C. e. 8,5 102; c. 164, & 56.

Tha offences of destroying, injuring or obliterating poll books, voters”
ligte, ete., are provided for by see. BO3.

330. Railway tickets,—Every one is guilty of an
indictable offence and liable to two years’ imprisonment
who steals any tramway, railway or steamboat ticket, or any
order or receipt for a passage on any railway or in any steam-
boat or other vessel. R.8.C., c. 164, 5. 16.

331. Cattle stealing,—Every one is guilty of an indict-
able offence and liable to fourteen years’ imprisonment who
steals any cattle. R.8.C., ¢. 164, ss. 7 and 8.

Summary trigt in N. W.T.J—The indietable offence of ‘i gtoaling cattle ’
is theft within the provisions of the North-West Territories Aet respecting
summary trisls without a jury. Although the punishment which may be
awarded on a conviction for stealing eattle is greater than that which may
be awarded on a convietion for stealing eertain other classes of property,
a person charged with having stolen cattle the value of whieh does not, in
the opinion of the trial Judgs, exceed $200, hag not the right in the N,'W.
Territories to be tried by jury. R. v. Pachal (1899}, 5 Can. Cr. Cas. 34
{(N.W.T.). .

Adny eatile.]—The expression ‘‘eattle’’ ineludes any horse, mule, ass,
swine, wheep or goat, as well a8 any neat cattle or animal of the bovine
species, and by whatever fechieal or familiar name known, and shall apply
to one animal as well as to many, S8ee. 3 (4.}, :

Killing with intent to steal.]—Every one commits theft and steals the
oresture killed who kills any living eresture eapahble of being stolem, with
intent to steal the earcase, skin, plumage, or any part of sueb creature,
Bec, 507,

Killing or wounding catile,]—Every oue is guilty of the indietable offence
of *‘ misehief,”” who wilfully destroys or damages any cattle or the young
thereof, if the damage be eansed by killing, maiming, poisoning or wound-
ing; see. 490 (B. (£.)); and jis liable for sueh offence to fourteen years'
imprisonment. Ibids

Attempt to injure eattle. ] —Every one is guilty of an indietable offence end
liable to two vears’ imprisonment wha wiliully attemnpts to kill, maim,
wound, poison or injure any eattle or the young thereof, or wilfully places
poison in such a position as to be easily partaken of by any sueh animal.
Bee. 500. Every one who, having an intent fo eommit an offence, does or
omits an aet for the purpose of accemplishing his objeet is guilty of an
attempt to eommit the offence intended whether undar the eirenmstanees it
was poseible to commit such offence or not. Bee. 64,

Threats to injure cattle.]—Every one is guilty of an indictable offence and
liable to two years’ imprisonment who sends, delivers or utters, or directly
or indireetly esuses to be received, knowing the contents thereof, any letter
ar writing threstening to kiil, maim, wound, poison or injure any cattle.
Bec. H02.
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(Amendments of 1900 and 1901.)

331A. Cattle frauds.—Every one is guilty of an indict-
able offence and liable to three years’ imprisonment who—

(a) without the consent of the owner thereof fraudu-
lently takes, holds, keeps in his possession, conceals, receives,
appropriates, purchases or sells, or fraudulently causcs or
procures, or assists in taking possession, concealing, appro-
priating, purchasing or selling of any ecattle which are fonnd
astrav; or

(b) fraundulently refuses to deliver up any snch cattle
to the proper owner thereof, or to the person in charge
thereof on behalf of sueh owner, or anthorized by such
ownér to reccive such ecattle; or )

(¢} without the consent of the owner, fraudulently,
wholly or partially obliterates, or alters or dofaces, or causes
or procures to be obliterated, altered or defaced, any brand
or mark on any cattle, or makes or causes or procures to he
made any false or counterfeit brand or mark on any cattle.

Eridenee.]—8eoe, 70T A of the Code {amendment of 1901}, is as follows:—
In any ecriminal proseeution, prooeeding or trial, the presence upomn any
eattle of & brand or mark, whieh is dnly recorded or registered under the
provisions of anuy Aect, ordinanee or law, shall be prima facie evidence that
sueh enttle are the property of the registered owner of sueh brand or mark;
and where a person is charged with theft of eattle, or with an offence under
paragraph {a} or paragraph {») of section 331 A respeating eattle, posees-
slon by sueh person or by others in his employ or on his behalf of such
eattiie bearing such a brand or mark of which the person eharged is not the
registered owner, shall throw upon the accused the burden of proving that
=uch cattle eame Inwfully into his possession or into the possession of such
others in his employ or on his behalf, unless it appears that such possersion
by others in his employ or on his behalf was without his knowledge and
without his anthority, sanetion or approval.

(Amendment of 1900.)

332, Stealing domestic animals, — Every one who
steals any dog, or any bird, beast or other animal ordinarily
kept in a state of confinement, or for any domestic purpose, or
for any lawfnl purpose of profit or advantage, is, if the value
of the property stolen exceeds twenty dollars, guilty of an
indictable offence and liable to & penalty not exceeding fifty
dellars over and above the value of the property stolen, or to
two years’ imprisonment, or to both, and if the valuc of the
property stolen does not exceed twenty dellars, is guilty of an
offence and liable upon summary convietion to 2 penalty not
exceeding twenty dollars over and above such value, or to one
month’s imprisonment with hard labonr.
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9. Every onme who, having been previously convieted of
an offence under this section, is summarily convicted of another
offence thereunder, is liable to three months’ imprisonment
with hard labour.

Injuries to dogs, birds, etc.]—Every one i guilty of an offence and liable,
on summary sonvietion, to a penalty not exceeding one hundred dollars over
and above the amount of injury dome, or to three months’ imprisonment
with or without hard labour, who wilfully kills, maime, wounds, poigons or
injures any dog, bird, beast, or ether animal, not being cattle, but being
either the subjeet of lareeny at eommon law, or being ordinarily kept in &
state of confinement; or kept for any lawful purpose. See. 601, For the
sooond offencs the offender is liable to a fine or imprisonment, or both, in
the discrefion of the court. Thid,

333. Pigeons.—Every one who unlawfully and wilfully
kills, wounds or takes any house-dove or pigeon, under such
civeumstances as do not amonnt to theft, is guilty of an offence
and liable, upon corplaint of the owner thereof, on summary
conviction, to a penalty not exceeding ten dollars over and
above the value of the bird. R.8.C, c. 164, & 10.

Sec. 304 deelares that in contemplation of law tame pigions are capable
of being stolen so long ouly as they are in & dovecote or on their owner’s
 land, ' : .

334 Oysters. — Every one is guilty of an indictable
offence: and liable to seven years’ imprisonment who steals
ovsters or oyster brood. '

9. Every one is guilty of an indictable offence and liable
to three months’ imprisonment who unlawfully and wilfully
nses any dredge or net, instrument or engine whatsoever, within
the limits of any oyster bed, laying or fishery, being the pro-
perty of any other person, and sufficient]ly marked out or known
as such, for the purpose of taking oysters or oyster brood,
although none are actually taken, or unlawfully and wilfolly
with any net, instrument or engine, drags upon the ground of
‘any sich fishery.

3. Nothing herein applies to any person fishing for or
catching any swimming fish within the limite of any oyster
fishery with any net, instrument or engine adapted for taking
gwimming fish only. R.B.C. c. 164, s 11.

Indictment.]—An indietment under this section shall he deemed suffl-
cient if the oyster bed, laying or fishery is deseribed by name or otherwiee,
without stating the same to be in any particular county or place. Hee.
619 {e}.
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335, Things fixed to buildings or in land.—Every
one ig guilty of an indictable offence and liable to seven years’
imprisonment who steals any glass or woodwork belonging to
any building whatsoever, or any lead, iron, copper, brass or
other metal, or any utensil or fixture, whether made of metal
or other material, or of hoth, respectively fixed in or to any
building whatsoever, or anything made of metal fixed in any
land, being private property, or for a fence to any dwelling-
house, garden or area, or in any square or street, or in any place
dedicated to public nse or ornament, or in any burial ground.,
R.8.C. o 164, 5 17.

This is a statutory offence and wes not larceny at common law. R. v.
Millar (1837), 7 C. & P. 665,

A wharf may be a building under this section. R. v. Riece {1858, 28
L.J.M.C. §4; and so may an unfinished atrueture intended for a dwelling,
the roof of which has not been completed. R. v. Worrall {1888), 7 C. &P.
516. ,

The evidencs of a house agent that he managed the property for a non-
resident and eollected the rents for him is suffielent evidence of the owner-
ship of such non-resident in proving an offence under this section. R. v.
Brummitt (1861), L. & C. 9.

336. Trees, etc.—Every one is guilty of an indictable
offence and liable to two years’ imprisonment who steals the
whole or any part of any tree, sapling or shrub, or any under-
wood, the thing stolen being of the value of twenty-five dol-
lars, or of the value of five dollars if the thing stolen grows in
any park, pleasure ground, garden, orchard or avenuse, or in
any ground adjoining or belonging to any dwelling-house.
R.S8.C, e 164, s 18, :

Uniawrful possession of tree.]—Hee sec. 340.

337. Trees of the value of twenty-five cents.—
Every one who stéals the whole or any part of any tree, sap-
ling or shrub, or any underwood, the value of the article gtolen,
or the amount of the damage dons, being twenty-five cents at
the least, is guilty of an offence and liable, on summary convie-
tion, to a penalty not exceeding twenty-five dollars over and
above the value of the article stolen or the amonnt of the injury
done.

2. Every one who, having been convicted of any such
offence, afterwards commits any such offence is liable, on sum-
mary convietion, to three months’ imprisonment with hard
labour, ’

3. Every one who, having been twice convicted of any such
offence, afterwards eommits any such offence, is guilty of an
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indictable offence and liable to five years’ imprisonment. R.8.C,,
¢ 164, s 19,

The amount of the demuge done.]--This refers to the aetual damnge to the
tree itself not comeequential injury resulting from the act of the sccused,
and in estimating the amount regard cannot be had to the extra expense of
replacing part of a hedge. K. v, Whiteman (1854}, Dears, 353, 23 L..J.M.C.
120.

1f several tress be stolen at tife same time, or so contimuously as to form
one transaction, it will be sufficient if the value or damage in the aggregate
ig of the statutable ameunt. R. v. Shepherd (1868), L.K, 1 C.C.R. 118, 11
Cox C.C, 118,

Bona fide cluim,]—1f the taking of the trees is dome upon a bona fide
elyim of right in respeet of the title to the land upon which they are
growing, the eriminal Intent will be negatived. Robichaud v. La Blane
(1898}, 34 C.L.J. 324 (N.B.).

Wilfully damaging tvees or shrubs.]—FEvery one is guilty of an offence
and liable, on summary eonvietion, to a penalty not exceeding twenty-five
dollars over and above the amount of the injury done, or to two monthe’
imprisonment with or without hard inbour, who wilfully destroys or damages
the whole or any partof any tree, sapling or shrub, orany underwood, where-
soever the same is growing,the injury done belng to fhe amount of twenty-
five cents st the:least. Sec. 508. Every one who, having been convieted
of any offence under sec. 508 sfterwards commits any such offence, is liable,
on summary convietion, to & penalty not exceeding fifty dollars over and
above the amonnt of the injury done, or to four months’ impriscnment with
hard labour., Seec. 508 (2). ’

) 3. Every one who, having been twice convieted of any offonce under
sec. 508 afterwards commits any such offenee, iz guiliy of an indietable
offencs and liable to two vears’ imprisonment. Bec. 508 (3).

Unimwful possession of tree.]-—Bee sec. 340.

338. Timber found adrift.—Every one is guilty of an
indictable offence and liable to three years’ imprisonment
who—

(a) without the comsent of the owner thereof:

(i) fraundulently takes, holds, keeps in his
possession, collects, conceals, receives, appropri-
ates, purchases, sells or causes or procures or
assists to be taken possession of, collected, eon-
cealed, received, appropriated, purchased or
gold, any timber, mast, spar, saw-log or other
deseription of lumber which is found adrift in,
or cast ashore on the bank or beach of, any river,
stream or lake;

(ii.) wholly or partially defaces or adds, or
causes or procures to be defaced or added, any
mark or number on any such timber, mast, spar,
saw-log or other deseription of lumber, or makes
or causes or proenres to be made any false or
eéunterfeit mark on any such timber, mast, spar,
saw-log or other deseription of lumber; or
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() refuses to deliver up to the proper owner thereof,
or to the person in charge thereof, on behalf of such owner,
or authorized by snch owner to receive the same, any such
timber, mast, spar, saw-log, or other description of lumber.
R.8.C., e 164, s 87,

By the Timber Marking Act, R.3.C. 1886, ch. 64 it is enaeted that every
pergon engaged in the business of lumbering or getting out timber, and
floating or rafting the same on the inland waterg of Cgnada, within the
Provinees of Ontaric and Quebee, shall, within one month after he engages
therein, zeleet o mark or marks, and having eaused such mark or marks to
be registered in the manner hereinafter provided, shall put the same in s
¢onspietons place on each log or plece of timber so floated or rafted; and

that every one who violates sueh provision shall ineur a penslty of fifty
dollars. Sec. 1,

The Minister of Agrienlture is direefed by that statute to keep at the
Dopartment of Agrieulture, at Oftawa, a book to e ealled the °* Timber
Mark Register,”” in whieh any parson engaged in the business of lambering
or getting out timber ag aforesald, may have his timber mark registered by
depositing with the Minister a drvawing or impression and deseription in
-duplicate of such timber mark, together with a declaration that the same is
not and was not in nse, to his knowledge, by any other person than himself
at the time of hiz adoption thereof; and the Minister, on reeeipt of the fee
hereinafter provided, shall canse the gaid timber mark to be examined, to
aseertain whether it rezembles any other mark already registered: and if he
finds that sueh mark is not identieal with, or does not ro closely resemble
any other timber mark already vegistered as to be eonfounded therewith, he
shall register the same, and shall return to the proprietor thereof one copy
of the drawing and deseription, with a certificate signed by the Minister or
the deputy of the Minister of Agriculture, to the effect that the said mark
has been duly registered in acoordance with the provisions of this Aet; and
sugh eertifieate shall further zet forth the day, month and yvear of the entry
thereof, in the proper register: and every such certificate shall be recaived
in all courts in Canada as evidenee of the faets therein alleged, without
proof of the signature. Ibid, see. 2.

3. The person who registers sneh timber mark shall thereafter have the
-axeclusive right to nse the same, to desiguate the timber got out by him and
floated or rafted us aforesaid. Ibid, see. 3. .

Every person, other than the person who has registered the same, who
matrks auy timber of any deseription with any mark registered under the
provisions of that Aet, or with any part of sneh mark, shall, on summary
convietion balore two justices of the peace, be liable, for each oifence, to &
penulty not exceeding one hundred dollars and not less than twenty
dollars,~which amonnt shall be paid to the proprietor of sueh mark,
together with the eosts inenrred in emforeing and reecovering the same:
Provided always, that every somplaint nuder this section shall he made by
the proprietor of anch timber mark, or by gome one sacting on his behalf,
and thereunto duly anthorized. Ibid, see. 7.

Ses. T0R of the Code provides that in any prosecution, proceeding or tria
for any offence under see, 338, a timber mavk, duly registered under the
-sfatnte just quoted, on any timber, mast, spar, saw-log or ather description
of lamber, shall be prima faeie evidence thatthe same is the property of the
ragigtored owner of such tiraber mark ; and possession by the offender, or
by others in his employ or on his behnlf of any sneh timber, mast, apar, saw-
log or other deseription of lumher so marked, shall, in all esses. throw upon
the offender the hurden of proving that sueh timber, mast, spar, saw-log or
other deseription of lumber eame lawfully into his possession, or info the
possession of such others in his employ or on his behalf. See. 708.
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339. Fences, stiles and gates.—Every one who steals
any part of any live or dead fence, or any wooden post, pale,
wire or rail set up or used as a fence, or any stile or gate, or
any part thereof respectively, is guilty of an offence and liable,
on summary conviction, to, a penalty not exceeding twenty
dollars over and above the value of the article or articles so
gtolen, or the amount of the injury done,

2. Every onc who, having been convicted of any such
offence afterwards commits any such offence, is liable, on smm-
mary convietion, to three months’ imprisonment with hard
labour. R.8.C., ¢. 164, s 21,

Unlmwful possession, | —See see. 340,

340. Uniawful possession.—Every one who, having in .
hiz possession, or on his premises with his knowledge, the
whole or any part of any tree, sapling or shrub, or any under-
wood, or any part of any live or dead fence, or any post, pale,
wire, stile or gate, or any part thereof, of the value of twenty-
five cents at the least, is taken or summoned before a justice of
the peace, and does not satisfy such justice ihat he came lawfully
by the same, is guilty of an offence and liable, on summary con-
viction, to a penalty not exceeding ten dollarg, over and above
the value of the article so in his possession or on his premises.
R.8.C, e 164, s 22. '

A conviction stated that C. had on his premises a guantity of chopped
waod, to wit, about half a cord, belonging to F. which said F. states wag
stolen from him, and that said C. eould pot satisfactorily account for iis
possession, It was held that the eonviction was bad, beeause the enactment
32 & 33 Vict., ch, 21, sec. 25, under which it was made, {re-enacted in gee.
340) spplied to trees attached to the freehold, not to trees made into ecord-
wood, and beeanse cordwood i9 not ‘‘the whole or any part of a tree *' within
the statute, Re Caswell (1878), 23 U.C.Q.B, 303.

341. Roots, plants, ete, growing in gardens, ete,
—Every one who steals any plant, root, frnit or vegetable pro-
duction growing in any garden, orchard, pleasure ground,
nurgery ground, hot-house, green-house or conservatory, is
guilty of an offence and liable, on summary conviction, to a
penalty not exceeding twenty dollars over and -above the value
of the article so stolen or the amount of the injury done, or to
one months’ imprisonment with or withont hard labour.

2. Every one who, having been convicted of any such
offence, afterwards commits any such offence, is guilty of an
indictable offence, and liable to three years’ imprisonment.
R.8.0., ¢ 164, 5. 23,
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342. Roots, plants, ete, growing elsewhere than
in gardens, etc.—Every one who steals any cultivated root
or plant used for the food of man or beast, or for medicine, or
for distilling, or for dyeing, or for or in the course of any manu-
facture, and growing in any land, open or inclosed, not being a
garden, orchard, pleasure ground, or nursery ground, is guilty
of an offence and liable, on summary conviction, to a penalty
not exceeding five dollars over and hbove the value of the
article so stolen or the amount of the injury done, or to one
month’s imprisonment with hard labonr.

2. Every one who, having been convicted of any such
offence, afterwards commits any such offence, is Hable to three
months’ imprisonment with hard labour. R.S.C. c. 164, 8. 24.

343. Ores of metals.—Every one is guilty of an indiet-
able offence and liable to two years’ imprisomnent who steals
the ore of any metal, or any quartz, lapis, calaminaris, man-
ganese, or mundie, or any piece of gold, silver or other metal,
or any wad, black cawk, or black lead, or any coal, or cannel
coal, or any marble, stone or other mineral, from any mine,
bed or vein thereof respectively.

' 8, Tt is not an offence to take, for the purposes of explora-.
tion or scientific investigation, any specimen or specimens of
any ore or mineral from any piece of ground uninclosed and
not oceupied or worked as a mine, quarry or digging. R.S.C,,
e. 164, s 25, :

“Search warrants for mined ore.]—Bee gec. 571,

344, Stealing from the person.—Every one is guilty
of an indictable offence and liable to fourteen years’ imprison-
ment who steals any chattel, money or valuable security from
the person of another. R.S8.C., e 164, s. 32

The offence of stealing, i,e., theft, is committed when the offender moves
the thing or causes it to move or to he moved or begins to eause it to become
movable, with intent to steal it. Bee. 305 (4). It iz therefore' submitted
that if the offender merely begins to eaunse the thing to hecome movable
from the person, the offence of stealing from the person ie complete,

The removal caused or begun to be ecaunsed must he a removal from the
per¢on. 8o it was held that where s man went to bed with a proetitute,
leaving his watch in his hat on the fable, and the woman stole it while he
was asleep, such wag not a stealing from the person hut stenling in a dwell-
ing-bouse. R. v. Hamilton {1837), 8 C. & P. 40. )

Before the enpetment of sec. 305 (4) it was necessary in orderto constitute
the offence that the thing faken should be completely removed from the
person.

Where it appeared that the prosecutor’s poeket-book was in the ingide
front poeket of his eoat, and the presecutor felt a hand between his coat and
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waisteost attempting to get the book out, and the prosgeutor thrust his right
hand down %o his book, aund in doing so brushed the prisoner’s hand; the
book was just lifted out of the pocket, an ineh above the top of the pocket,
but returned immediately into the pocket; it was held by majority of the
Judges thut the prisoner was mot rightly convieted of stealing from the
person, because from first to lest the book remained about the person of the
prosecutor; bat the judges all agreed that the simple larceny was complete,
R. v. Thompsou (1823}, K. & M, 75.

Although to conatitute the offence there must be a removal of the
property from the person, yet a hair’s breadth will do it. Per Alderson, B.,
in B. v. 8impson (1854), Dears. C.C. 421; 24 L,7,M.C. 7. Upoen an indiet-
ment for stealing a wateh from the.person it appeared that the wateh
wag earried by the proseeutor In his waisteoat poeket, and the ¢hain, which
was attached to the wateh at one end, was at the other end passed through
& button-hole of his waistcoat, where it was kept by the wateh-key turned,
s0 as to prevent the ehain slipping through, The prisoner toolk the wateh
out of the prosscutor’s poekel and foreibly drew the chain onft of the button-
hole, but his hand was seized by the proseeutor’s wife; and it then appeared
that, although the ehain and wateh-key had been drawn out of the button-
hole, the point of the key had caunght upon another button and was therchy
-suspended. It was coutended that the prisoner was guilty of an attempt
only; but the Court thought that, as the chain had heon removed from the
button-hole, the felony was cemplete, notwithstanding a subsequent deten-
tion by its contact with the button: and, npon a case reserved, it was held
thai the econvietion was right, Ibid,

Theft from the person is an indietable offence, although the amount is
less than #10, and notwithstanding that the cass might have been summarily
tried by & mngistrate without the prisoner’s comsent. R. v. Conlin (1897),
1 Can, (v, Cas, 41.

If in such case the prisoner consents to be tried by & pofice magistrate
having the extended powers of a Court of General SBessions, where such
consent Is given, he iz liable to seutence for the more onerous punishment
which the General Bessions might impose in exeess of the powers
of a “‘wmagistrate,’’ as the term is used in the Sumtmary Trisls part, see.
782. Ibid.

Where in a charge of poeket picking the evidenee in the opinion of the
Court of Appeul goes no further than to support a reasonsble surmise or
surpicion that the aceused was gnilty of the offence and lacks the material
‘ingredients necessary to establish guilt, the convietion will be quashed
upon appeal under Cr. Code sees. 744 and 746, R. v. Winslow, 3 Can. Cr.
Cas. 215 (Man.),

A convietion on summsary trial that the aseeused ‘‘attompted to pick the
pocket’ of a person named, sufficiently deseribes the offence of attempting
to eommit theft. R. v. Morgan (1901}, 5 Can, Cr, Cas. 63 (Ont.}.

345. Stealing in dwelling-houses. — Every one is
guilty .of an indictable offence and liable to fourteen years’
‘imprisonment who—

(a) steals in any dwelling-honse any chattel, money or
valuable security to the value in the whole of twenty-five
dollars or more; or,

{(b) steals any chattel, money or valuable security in
any dwelling-house, and by any menace or threat puts
any one therein in bodily fear. R.8.C., e 164, ss. 45
and 46,
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A theft by the owner or oecupier of the house is eovered by this section.
E. v. Bowden, 2 Mood. C.C. 285; R, v, Tayler, R. & R. 418. But goods
whiceh sre under the protection of the person of the proseeutor at the time
they are stolen are mot within it. So where the prosecuter was induced by
the triek of ring dropping to lay down his money upen a table and the
.defendant took it up and earried it away, it was held not to be the offence of
‘ stealing in a dwelling house.”’ R.¥. Owen, 2 Leach 572. And where
money wae delivered to the defendant for a partieular purpose by his pro-
.curement, and he forthwith ran wway with it, it is not an offence undesr this
-geetion. R. v. Campbell, 2 East P.CU. 644, Bat if 0 person on going to bed
puts his elothes and money by Lis bedside they are under the proteetion of the
.dwelling house and not of the person. R. v. Thomas, Car. Supp. 205; R,
v. Hamilton, 8 . &, P, 49.

It is 0 question for the (ourt and not for the jury whether goods are
under the protection of the dwelling honse or in the personal.-care of the
.owner, R, v, Thomas, Cur. Supp. 295. The section corresponds with
soe, 60 of the Imperial Aect, 24 and 25 Viet. ¢, 98, under whish it iy #aid that
it is necessary that the goods should he under the proteetion of the house
.and be deposited in it for safe eustody. Arechbold Cr. P1. (1800}, 612. DBut
property left at a house for s person supposed to reside there will be under
the proteetion of the house, and the eiesling of them will be stealing in a
dwelling honze. R, v. Carroll, 1 Mood. C.C, &5.

346. Stealing by picklocks, etc.—Every one is guilty
-of an indictable offence and liable to fourteen years’ imprison-
ment who, by means of any picklock, false key or other instru-
ment, steals anvthing from any receptacle for property locked
-or otherwise secured.

If upon & summary trial for the theft of money from a locked hox on a
ship in port, effected by pieking the lock, if iz shewn that the uecnsed, one
of the'ship’s seamen, had aceess in common with the other seamen to the
place where the box was kept, that shortly hefore the theft was committed
he had horrowed & small sum of money on the plea that he had none, that
shortly after the stolen money was missed he had congiderably more money
.on him, that lie had meanwhile received nothing in respect of wages, that on
the mouey baing missed he suggested that he should not be suspected as he
had horrowed money from another party named, whieh latter statement was
shewn to he unfrne, such constitntes legal evidence to support a convietion,
B. v. MacCaffery (1900}, 4 Can. Cr. Cas. 193 (N.&.). )

If, however, the trinl judge in making hig finding, bases the same upon
the theory that, as a matter of law, it would be presumed that it was pos-
sible for him to shew how he had come by the money seen in his possession
and that the onus was wpon him to do so, such is an error in law entitling
the acensed to a new trial. Ibid.

347 Stealing in manufactories, etc.— Every one
is guilty of an indictable offence and liable to five years” finpris-
onment who steals, to the value of two dollars, any woollen,
linen, hempen or cotton varn, or any goods or articles of silk,
woollen, linen, eotton, alpaca, or mohair, or of any one or more
.of such materials mixed with each other or mixed with any
other material while laid, placed or exposed, during any stage,
process or progress of manufacture, in any building, fleld or
-other place. R.8.C., c. 164, 5. 47.
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Stage, process or progress of manufucture, ] —Goods may be within this
seotion though the texture is complete if they have not yet been brought
into saleable eondition. K. v. Woodhead, 1 M. & Rob. 540,

On an indietment under the English statute, 18 George II. e, 27, for
stealing yarn out of & bleaching ground, the evidence was that the yarn had
been spread upon the ground, but was afterwards taken up and thrown into
heaps in,order to be earried into the house, in which state some of it was
stolen by the prisoner, Thompson, B., held that the case did not coms within
the statnte, as there was no oceasion to leave the yarn upon the ground in
the atate in which it was taken by the prisoner as n stage, process or prog-
reas of manufacture. Hugill’s Case, 2 Rugsell Cr. 6th od. 408.

348. Fraudulently disposing of goods intrusted
for manufacture. — Every one is guilty of an indictable
offence and liable to two years’ imprisonment, when the offence
is not within the next preceding section, who, having been
intrusted with, for the purpose of manufacture, or for 2 special
purpose connected with manufacture, or employed to make, any
felt or hat, or to prepare or work up any woollen, linen, fustian,
cotton, iron, leather, fur, hemp, flax or silk, or any such mater-
ials mixed with one another, or having been so intrusted, ss
aforesaid, with any other article, materials, fabric or thing,
or with any tools or apparatus for manufacturing the same,
fraudulently disposes of the same or any part thereof. R.8.C.,
¢, 164, 5. 48,

349 Stealing from ships, wharfs, ete.—Every one is
guilty of an indictable offence and liable to fourteen years’
imprisonment who—

(a) steals any goods or merchandise in any vessel, barge
or boat of any description whatsoever, in any haven, or in
any port of entry or discharge, or upon any navigable
river or canal, or in any creek or basin belonging to or com-
municating with any such haven, port, river or canal;
or

(8) steals any goods or merchandise from any dock,
wharf or quay adjacent te any such haven, port, river, canal,
creek or basin. R.8.C., e 164, a. 49,

Form FF.—The following form of stating

the offence is provided for by Code form FF.

() :— A stole a sack of four from a ship called

the at on »

Goods or merchandize,]—The worda *‘ goody, wares and merchandize’’ in a
similar statute, 24 Geo. II. c¢. 45 (Tmp.) were held to extend to suech poods
only as are usually lodged In vessels or on wharves and quays. K. v.
Grimes, Fost, 79 (a), 2 East P.C. 647 ; R. v. Leigh, 1 Leach C.C. 52. A
passenger's luggage is ineluded, X.v, Wright, 7 C, &. P. 159.
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Steals from any dock, ete.}—Thaft is committed when the offender moves
the thing or eauses it to move or to be moved, or hegins to cause it %o
become movable, with intent to stesl it. Beec. 305 (4). It is, therefore,
submitted that an actual removal of the thing from the doek, ete., is not
essential to the offence, ’

350. Stealing wreck.—Every one is guilty of an indict-
able offence and liable to seven years’ imprisonment who steals
any wreck.. R.8.C. c. 81,8 36 (c).

Wreek,—The expression *’ wreck’’ inciudes the eargo, stores and tackie
of any vessel and all parts of a veseel separated i{herefrom, and aleo the
property of shipwrecked persoms. Sec. 3 (dd).

"351. Stealing on railways.—Every one is guilty of an
indietable offence and liable to fourteen years’ imprisonment
who steals anything in or from any railway station or building,
or from any engine, tender or vehicle of any kind on any rail-
way,

A convietion for stealing ‘*in or from?' a building cherges only one

offense and is not, because of the disjunective, void for duplicity and unger-
tainty. R.v. Patriek White {1901}, 4 Can. Cr. Cas. 430 (N.8.}.

352. Stealing things deposited in Indian graves.—
Every one who steals, or unlawfully injures or removes, any
image, bones, article or thing deposited in or near any Indian
grave, is guilty of an offence and liable, on summary conviction,
for a first offence, to a penalty not exceeding one hundred dol-
lars, or to three months’ imprisonment, and for a snbsequent
offence to the same penalty and to six months’ imprisonment
with hard labour. R.8.C., e. 164, 5. 98.

353. Destroying, etc., documents.— Every one who
destroys, cancels, conceals or obliterates any document of title
to goods, or lands, or any valuable security, testamentary instru-
ment, or judicial, offieial or other document, for any fraudulent
purpose, is guilty of an indietable offence, and liable to the
same punishment as if he had stolen such document, security
or instrument. R.E.C. ¢ 164, 5. 12.

Maliciously destroying an information or reeord of a Police Court iz an
offonce within this seetion. R.v. Mason (1872}, 22 U.C.C.P. 248.

For the statutory definitions of the terms ‘‘valuable security,’” ‘‘testa-
mentary instrument,”’ '’ dogumpnt of title,” see sec. 3.

354. Concealing.—Every one is guilty of an indictable
offence and liable to two years’ imprisonment who, for any
fraudulent purpose, takes, obtains, removes or conceals any-
thing eapable of being stolen.
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The words af the end of the seotion **anything eapable of being stolen’”
do not mean anything capable of being stolen by the aceused. They include-
anything whieh eomes within the definition given in see. 303. R. v. Gold-
staub (1896), 10 Man. R. 407, The same expression is used in sea, 311,
where theft by a co-ownér ia dealt with. The gist of the offence created.
by #ee. 354 is the concealing for a frandulent purpose and it is not ineum-
bent on the prosecution to shew that the fraudulent purpose was aceom -
plished. R, v. Goldstaub (1835}, 10 Man. R, 497.

355. Bringing stolen property into Canada.— Every
one is guilty of an indictable offence and liable to seven years’
imprigonment who, having obtained elsewhere than in Canads,
any property by any act which, if done in Canada, would have
amounted to theft, brings such property into or has the same in
Canada. R.8.C, c. 164, s. 88, :

The receiver of property obtained out of Canada by any sets which would'

if comwitted in Canada coustitute an indietable offence, is linble under sec..
314, if he knew such thing to have been so obtained.

. Froperty.]-—Deeds and ingtruments relating to-or evideneing the title or-
right to any property real or personal or giving aright to recover or receive
any money or goods, are included in the term *‘ property.’”’ See 3 (v).

356. Btealing things not otherwise provided for.—
Every one is gnilty of an indictable offence and liable to seven
years’ imprisonment who steals anything for the stealing of
which no punishment is otherwise provided, or commits in
respect thereof any offence for which he is liable to the same
punishment as if he had stolen the same,

2. The offender is liable to ten years’ imprisonment if he
has been previously convicted of theft. R.B.C., c. 164, sa. 5, 6,
and 85,

This section was enscted to cover all eases under sec. 505 et seq., the
punishment for which is not specially otherwise provided for.

Procedure.}—Where it is sought to make the aceused 1liable to ten years”
imprisonment, it is sufiiojent, after charging the subsequent offence, to giate
in the indietment that the offender was at a certain time and plaee, or at
cortain times and places, convieted of theft and to state the substance and
effect only, omitting the formal part of the indietment and eonvietion, or of
the summary gouvietion, &s the case may be, for the previous offence, with-
out otherwise deseribing the previous offence or offences. Seec. 628,

An indietment ig not bad by reasom of an omission to state who is the
owner of any properfy therein mentioned, hut the eourt may, if satisfied
that it i necessary for a fair trial, order that a partienlar further deseribing
the property be fnrnished by the proseeutor. See, 613 (B).

The form of procedure when a previcus convietion for theft is charged,
ig regnlated by see. 676.

Evidence.]—M. was convieted of stealing goods, the property of 8. The
evidence to conviet the prizoner with the erime wes that of & policeman
who had him in eharge and who stated in eross-examination that he said to-
the priscner that 8. was a good-hearted man, and he (the policeman)
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thought that if 8. got his goods back he might not prosecute. About an hounr
after this the prisoner fold the policeman that if he went to a certain place
in the woods, which ke deseribed particularly, he would find the goods.
‘The policeman went to the place deseribed and found the goode. It was
held, following the rule laid down by Lord Elden in Harvey’s case (2 Eagt’s
P.C. 658}, that the prisoner’s statement tc the policeman was improperly
admitted. R, v, MeCafferty (1886}, 25 N.B.R. 3986.

See. 716, allowing evidence of gnilty knowledge to be given by shewing
the finding in the posseseion ol aecused of other stelen property, is limited
to cases where the eharge is either ‘' receiving *’ or **having in possession
gtolen property ’’ (meec. 314) and, if a eharge of theft is joined therewith, it
Wlould appear that sueh evidence must then be exeluded. See note to see,
716.

357. Additional punishment when value of pro-
perty exceeds $200.—If the value of anything stolen, or in
respect of which any offence is committed for which the offender
is liable to the same punishment as if he had stolen if, exceeds
the sum of two hundred dollars, the offender is liable to two
years’ imprisonment, in addition to any punishment to which
he is otherwizge liable for such offence. R.8.C., e 164, 5. 86,
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PART XXVIL

OBTAINING PROPERTY BY FALSE PRETEXNSES
AND OTHER CRIMINAL FRATUDS AND
DEALINGS WITH PROPERTY.

Sror. -

858. Definition of false prefense.

359. Punishment of false prefense.

360, Obtaining execution of valuable security by false pretfense,
361. Falsely pretending to enclose money, efe., in a letter.

362. Oblaining passage by false fickels.

363. Oriminal breach of trust.

358. Definition of false pretense.—A false pretense is
a representation, either by words or otherwise, of a matter of
fact either present or past, which representation is known to the
person making it to be false, and which is made with a fraudu-
lent intent to indunce the person to whom it is made to act upon
guch representation.

2, Exaggerated commendation or depreciation of the qual-
ity of anything is not a false pretense, unless it is carried to
snch an extent as to amount to a fraudulent misrepresentation
of fact. :

8. It is a question of fact whether such commendation or
depreciation does or does not amount to a fraudulent misrepre-
gentation of fact.

By words or oiherwise.]—The false pretence need not be made in words
or writing, it may be msade ¢ otherwise ** and it will suffice if it is signified
by the conduet and acts of the aceused, R. v.Létang (1899), 2 Can, Cr.
Cas. 505. As put by Bishop {on Crimes, vol. 2, par. 430): '* The preteuce
need not be in words, but it may be suffieiently gathered from the scts and
conduet of the party.’”

Fulse pretence by conduct.]—A false pretence need not be in words or in
writing but may be in the conduct and acts of the acensed. R.v. Létang
{(1809), 2 Can. Cr. Cas. 506. (Wiirtele, J., Montreal). In that cage a
debtor had made = judicial sbandonment for the benefit of his creditors
whereby hi¢ property became vested in another, and, knowing that he was
1o lenger entitled to receive the rent, he presented himself afterwards as
the landlord to a tenamt of the property and received the rent as he had
formerly been aceustomed to do. It was held that he was properly found
guilty of & false pretenee by his acis and conduet.
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A workman employed by clothiers was t¢ keep an account of the number
of shearmen employed, and the amount of their earnings and wages which
he was weekly to deliver in, in writing, to a elerk who paid him the amount,
Hae delivered in a false memorandum of the total alleged wages of shesrmen
for the week giving no details and received the amount. The prisoner was
nat allowed to draw any sum that he thought fit on account but eniy so
much as had been actually eurned by the shearmen. It further appeared
that the prisoner was required to keep a book with the names of the men
employed and of the work they had doune, and that he had entered in this
book the names of several mien who had not been employed zs having
earned various sums of money, and had overstated the amount of work done
by those who were employed so a8 to make out the tota] mentioved in the

" memorandum handed in by him. Itwas held that as the prisoner would not
have obisined the custody of the particular sum of money but for the false
mamorandum, he waa properly convieted, distinguishing it from a case of
money paid generally on aecount. K. v. Witehell (1878), 2 East P.C. 830.

In R. v. Eagleton (1856), 1 Dears. C.C. 515, 6 Cox C.C, 53, the
defendant contraeted in writing with the guardians of s parish to supply
and deliver for a certain term to the out-door poor, at such times the
guardians should direct, loaves of bread, each of a specified weight, The
guardians were, during such period, to pay certain pricea for the bread so
supplied, on being furnished with a bill of partieulars. On a poor person
a‘pplying for relief, the relieving officer gave the applicant a ticket for
*“bread, one loat,’’ the presentation of which to the defendant entitled the
applieant to receive a louf, The defendant received the tickets and gave to
the poor persons presenting them loaves of bread deficient in weight as he
well knew. The defendant would then return the tickets in the following
week with a statement in writing of the number of loaves he had supplied,
and the relieving officer would credit the defendant’s account with the
guardians with the amount, and the money would then be paid to him at
the time stipulated in the contraet, Tickets were returned by the
defendant and he was credited with same, but the fraud was diseovered
before the stipniated time for payment of the money had arrived. The jury
found that the defendant intended to defrand the out-door poor and that by
returning the tirkets to the relieving officer he intended to represent that he
had delivered the losves mentioned in them of the weights contracted for.
It was held that, as no false weights or tokens had been used, the defendant
epuld not be convieted as for a common law misdemeanonr in supplying to
the poot persons loaves deficient in weight with intent to injure and defrand
such persons and to deprive them of proper sustenance and endanger theijr
healths. But it was held that the defendant was properly econvicted on
other counts, of aftempting to obtain money by false pretences, his
obtaining the eredit in aecount being the last set depending on himeelf
towards obtaining the money. Purke, B., in delivering the judgment of the
court {Jervis, C.J., Parke, B., Mauls, J., Wightman, J., Erle, J., Platt, B,,
Willisms and Crompton, JJ.) paid:—** We think that the eontingency of
the whole sum due to him, being subjeet te deduetions in & future event,
doeg not the less make the obtaining credit an attempt to obtain money, if
it would be so without that contingeney; but our doubt has been whether
the obtaining that eredit, though undoubtedly a necessary step towards
obtaining the money, can be deemed an sttempt to do sof The mere inten-
tion to commif & misdemeanour is not eriminal. Some act iz required, and
wa do not think that all sets townrds committing a misdemeanour are indiet-
able. Acts remotely leading towarde the eommisgsion of the offence are not
to be considerad ag attempts to commit, but acts immediately connected
with it are: and if,in this case, after the aredit with the relieving officer for
the fraudulent overeharge, any further step on the part of the defendant
had been necessary to obtain payment, as the making out a further account,
or prodneing the vonehers to the board, we should have thought that the

20—CEIM. CODE,



806 [§358] - CriMINaL CODE.

obtaining eredit in mceount with the relisving officer would not have been
sufiieiently proximate to the obtaining the money. DBat, on the statement
in this case, no other aet on the part of the defendant would have been
required. It was the last act, depending on himself, towsrds the payment
of the money, and therefore it cught to be considered as an attempt. The
receipt of the money appears to have been prevenied by a diseovery of the
fraud by the relieving officer; and it is very much the same ease, as if, sup-
posing rendering an aceount to the guardians at their office, with the
vouechers snnexed, were a preliminary necessary step to receiving the
money, the defendant had gone to the office, rendered the account and
vouchers, and then been discovered, and the money consequently refuged.’’

It is a frandulent obtaining of goods by false pretences if delivery of
the goods was obtained by the purchaser giving in payment his cheque
upon a bank with which he had no account, or, even Where there is an
acoount, if there are insufficient funds there to meet it and he knows that it
will not be paid. R. v. Juckson (1813), 3Camp. 370, The giving of acheque on
bankers is a representation of authority to draw, or that it is & valid order
for payment of the amount. R. v, Hazelton (1874}, L.R. 2 C.C.RK. 134.

If the money is parted with from a desire to secure the convietion of
the prisoner there iz no obtaining by false protences. R. v, Mills (1837},
Dears. & B. 205, 26 L.J.M.C. 79; R, v, Gemmell, 26 U.C.Q.B. 315. The
false pretence must have been the indueing eause to the defrauded party to
part with his property. Ibid.

_If & person offers in exchange for goods the promisgory note of another,
he is to he taken to affirm, although he says nothing, that the note has not
to his knowledge been paid either wholly or to sueh an extent as to almost
destroy ite value. R. v. Davies, 18 U.C.Q.B. 180,

Where an attorney who had been struek off the rolls obtained money
aut of eourt under such circumstances as amounted to a false pretence
practised on the eourt, his object being to obtain the fund that he might
retain his costs out of it, it was held that it was none the less a false
pretence by reason of the fact that the acensed had intended to pay and did
in fact puy over the balance to the person properly entitled. P. v. Parkin-
son, 41 U.C.Q.B. 545.

A person who is preseunt when & falge representation is mude by another
person aeting in econjunetion with him, and who knows it to be false, and
goty part of a snum of money obtained by such false pretence, is guilty of
obtaining sueh sum of money by false pretences. R. v, Cadden (18991, 5
Can. Cr. Cas. 45 (N.W.T.).

Evidence.]—Where prisoners were indicted for obtaining money by
falge pretences, and the avidence shewed that W., one of the prisoners,
asked H., another of the prisoners, for tobaceo, and H. handed W. s box,
saying, ‘‘ plenty of tobaceo there,’’ and W. said he would het $50 the box
eould not be opened withont taking s sevew-nail out; H. asked prozecutor
{o step aside, and when he had done so asked the loan of $50 for a few
minntes, which prosecuter loansd to him; W. jmmediately slipped the
money cut of H’s hands, and went awsy with it: prosecutor asked H, forthe
monsey and the latter said: ‘' Come to the hotel andl will give you a cheque, '’
which he did, telling prosecutor it was a bank thirty miles away, the
Court held that the offence proved was a lareeny and not a false pretence,
pointing out the distinetion there is hetween the possession merely being
gained by fraud, and the property as well as the possession being parted
with by frand: {eiting R, v. McKale (1868), L.E. 1 C.C.R. 125 and R. v.
Prince (1868}, Ib. 150)1 R. v. Haines (1877), 42 U.C.Q.B. 208.

If by means of auy trick or artifice the owner of property is indueced fo
part with the possession only, still meaning to ratain the right of property,
the taking by snch means will amount to theft; but if the owner part with,
not only the possession of the goods, but the right of properfy in them also,
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the offence of the party obtaining them will not be theft, but the offencs of
obtaining goods by false pretences. Roseae Cr. Evid., 12th ed. (1898) 582;
R. v. Middleton (1873}, L.R. 2 C.C.R. 38.

If a person is convicted upon an indietment for ébtaining goods by false
proetences or other frayd, he eannot afterwards be lawfully tried upon an
indietment for theft of the same goods. Reg. v. King, [1897] Q.B. 214,
75 L.T. 382. On a trial for false pretences, where the alleged pretence
is an untrne statement as to the prisoner’s position and ocoupstion,
the opinion of the prosecutor as to such position and ogcupation, based
on a letter received by him from the prisoner, is admissible {thongh not
conelusive} as evidence of the belief of the prosecutor im the truth of such
false gtatement. Ibid. It has been held that a faise pretence may consist
of being garbed in a university cup and gown for the purpese of frandu-
lently obtaining eredit. R. v. Barnard {1837}, 7 C. & P. 784. Or falaely
pretending to be one of a class of traders at &« market, R.v. Burrows
(1869}, 11 Cox C.C. 258.

Many eases of ohtaining goods by false pretences have been tried in
which the pretence was sontained in a letter ordering the goods, whieh made
no direct pretence, but whieh was meant to convey, and did in fact eonvey,
the impression that the writer was o person in 8 large way of business.
Thus, in R. v. Cooper (1877}, 25 W.R. 696, 2 Q.B.D, 510, the prisoner, who
was a mere huekster, wrote a letier to the prosecutor ordering from him two
railway-trnekloads of potatoes '*as samples,’’ and expressing a hope that
the quslity would be good, as then a good trade wonld follow For both of
them. The Court for Crown Cases Reserved held that this letter might
reagonably be construed as containing a representation that the writer was
a desler in potatoes in a lurge way of business, and that it was g question
for the jury whether he infended the prosecutor to put thig meaning upon
the letter,

In R. v. King, [1897] 1 Q.B, 214, the prisoner was convieted of having
cbiained certain churns by falee pretences as to his position and business,
He had written a letter to the prosecutor containing these words: *‘ The two
six-galton milk e¢hurns in order do not require name on them, ss they are
only required for home use.’’ This letter was produced in evidence by the
prosecutor, and he was thereupon asked what opinion he had formed from
the letter as to the position and occupation of the aceused, The guestion
was objected to by eounsel for the defence, but was allowed, and the anzwer
was to the effeet that the prosecutor inferred from the letter that the writer
wag either a farmer or a dairyman. The prisoner was eonvieted, subjeet to
the ease stated as to the admissibility of this question and answer.

The obhjection was based on the ground that the witneas was being asked
to eonstrue a written doeument, which was a question of law for the court,
and not & question of fast, The eourt, however, held that the question was
admisgible, not as to whether the latter was capable of bearing the meaning
put upon it, but for the purposs of shewing whether the prosecutor believed
the statement made. Hawkins, J., pointed out that ic a charge for obtain-
ing goods by false.pretences it must be proved (1) that a false pretence was
mada, (2) that the proseentor believed the pretence, and (3) that the goods
ware obtained Ly wmeans of the pretence; and he held that the ouly way to
find out whether the proseentor believed the protence in the letter was to
#sk his opinion of the letter.

The doctrines of commereial ageney do not apply to prevent the operation
of the eriminal law. So where one Olark, & poliey hoider of a fire insurance
company, conepired with Ilowse, their local agent, to defrand the COMpany
and handed to Howse for transmission to the company an unfounded proof
of elaim for pretended losses by fire,and obtained the money throngh Howsze
from the sompany, it was held that the knowledge of Howre of the falsity of
the pretenee eould not bs imputed as the knowledge of the COMPANY =0 as
to affeet the eriminality of Clark, R. v. {lark (1892), 2 B.C.R, 10].
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Where a person tenders to another a promissory uote of 4 third party in
exchange for money or goods, although he may say nothing upon the subject,
yet he should be taken by his conduet to affirm or pretend that the note hasg
not to his knowledge been paid, either wholly or to sueh nn extent az has
almoet destroyed its value, leaving only such a trifling sum due as would
make the note a wholly inadegquats consideration for what was obtained in
exchange. And a jury may infer from tha eonduct of & prisoner in selling
the note for $100 that he had sold it as it it was unpaid to that amount; and
the selling of it for that amount when it was 81l paid but a small smount is
a *f false pretence.”” R. v. Davis (1859), 18 U.C.Q.B. 180,

In the Queen v, Jones, [1868] 1 Q.B. 119, the aceused had gone into a
restaurant with only o half-penny and ordered and asonsuned a four shilling
mesl. The eourt held that it was not obtaining goods by false prelences, as
1o representation was made by the prisoner, but that the offence was obtain-
ing eredit by fraud within the meaning of the Deabiors’ Aet (Imp.), 1869,
gec, 13. There is no similar provision to the latter gection in the Code.

A representation by the person obtaining goods that he would pay for
themn the tollowing weelk {s not a representation of fact, either past or pre-
sent, and any belief by the prosecutor that such & promise was a false
pretence within the meaning of the Criminal Cods is unreasonable, Mott
v. Milne {1898}, 31 N.B.R. 372, :

On an indietment for the offence of having obtained money by false pre-
tences, the defendants cannct be eonvieted of the full offenes when it is
proved by the digeount of their promissory note they had only obtained a
oradit in seeount, such eredit in account being & thing not eapable of heing
stolen, hut they might, if the evidence should establish an attempt to obtain
the money, be convieted of suchanattempt. E. v. Boyd (1806), 4 Can. Cr.
Cas, 219 (Que.).

To prove that the board of a eorporation had acted on the faith of the false
representation made, it is not necessary to examine one or mora of the direc-
tors, if the fact ean be proved by other compstent witnesses. E. v. Boyd
(1896}, 4 Can. Cr. Cas. 219 {Que.}. .

Evidence is admissible of faects which are subsequent to the false repre-
sontation, to prove the insolveney of the defendants u very ghort time after
the false representation had been made, as an evidencs of their knowledge
of its falsity when they made it. Ibid.

On an indietment for obtaining money by false pretences it appeared
that the prosecutor took ont a $2 bill saying he would get it echanged.
Prisoner offeved to change it upon which the prosscutor bhanded it to him,
and prisoner kept it without giving the ehange. Tt was held fhat if ihe
prisoner replied to the proseeutor that he then had the ehange to give him
for the bill, and if on that representation he obtained it for the alleged pur-
pose of changing it, whether at thetime he obtained it he really had the ehange
mentioned, or whether his representation in that respect wag false and was
used a8 & pretence to get the bill; then he wonld be guiity; but if he did
not make sueh representation, or if having so made it, he did not obtain the
bill on such representation, and having in faet the change to give, although
wrongfully withbolding the ehange and retaining the bill, in either of these
instances the prisoner would not be guilty of obtaining the money by false
pretences. If the induecement to the proseeutor to part with his money was
on a mere promise to getehange, or to changs it, the oage would fail. R. v.
Gemmell {1887), 26 U.C.Q.B. 312,

Prisoner having agreed to lend proseecutor §5,000, gave him certain
drafts, Tepresenting that they were good and would be paid, whereds they
turned out worthless and merely fietitlons. On the strength of prisoner’s
representations prosecutor gave prisoner & note for $1,200, whiell note
progecutor tretired before maturity. It was held that an indietment for
obtaining $1,200 by false pretences was not supported by prectf of the above
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faets, there not baving been a renewal of the false pretence when the money
was peid. Though remotely the payment arose from the false pretence,
yeof, immediately and direetly, it was made because prosecutor desired to
retire the note. LK. v. Brady (1866), 26 U.C.Q.B, 13.

E. v. Ollig, [1800] 2 Q.B. 738, was a proseeution for obtaining money by
falsely pretending that threc cheques which the aceussd gave to the prose-
eutors were good nnd valid orders for the payment of money. The aceused
had been previously acquitted on a similar charge on the prosecution of
another person. It was held that the faets connected with the charge on
which the aceused had been acquitted ecould be given in evidence to shew
that he had no reasonable ground for believing that there would be funds
to meet the cheques on which he obtained the money from the prosecutors
in the case then being tried. The fact thet the aceused had ou ancther day
paszed 8 cheque which had been dishonoured was B circumstance to show a
course of econdnet on the part of the aceused, and that the passing of the
cheques in question was not a matter of forgetinlness, but that they were bad
to his knowledge. R, v, Olliz, [1800] 2 Q.B, 758.

It the indistment charges a pretence which is proved to have heen made,
but it also appesrs that the defrauded party gave up the money or property
wholly in eonsequence of another snbsequent representation, a convietion
canuo(t‘ be sustained on the Indietment so lald. R, v. Bulmer (1864),
L. & (. 476,

Where on an athletie sport competition one of the eompetitors peracnates
another party for the purpoze of seenring a good handieap and falsely
declares that he had never praviously won a prize race, the object of
obtaining the prizes is not too remote from the false repregentation. R. v,
Button, [190¢] 2 Q.B.597; R. v, Larner (1880}, 14 Cox C.C, 497, disapproved,

A debtor who has made & judicial abandonment for the benefit of hig
oreditors whereby his property becomes vested in another, and who,
knowing that he no longer had any right to reesive the rent, presents
himself afterwards as landlord to a tenant of the property, and receives
the rent ns he had formerly been accustomed to do, im guilty of & false
pretence by his acts and conduet. R, v. Létang (1889), 2 Can. Cr. Cas.
504.

In the cage of R. v. Khodes, [1899] 1 Q.B. 77, the prisoner had been
indicted for obtaining from one William Bays a number of eggs by false
pretences, to the effeet that he was a farmer and dairyman and reguired
them for his business. The prizoner had advertized in various NOWRPADETrs,
under the style of Norfoik Farm Dairy, High Strest, Mitcham, for new-laid
eggs, and had obtained consignments of eggs at different dates, extending
over two months, from Baye and from other persons nsmed Ellston end
Chambers, He was indieted for the single transaction with Bays, It was
proved on the part of the prosecution that the prizoner’s Qusiness at
Mitecham was an entire sham, and he was found guilty and sentenced to a
term of imprisonment. It was held on a case reserved that the evidence of
Ellston and Chambers of dealings with the prisoner, the one a week and the
other two months after the offence charged in the indieiment, was, on the
whole, admissible. It was nof too remote, sinee the transasctions of these
witnesses with the prisoner were the resmlt of the same advertisement,
and went to shew the priscner’s intention to carry out one entire schems
of frand by means of a business whieh was a sham.

To prove a charge of obtaining goods by false pretences where there is
a lapse of time between the making of the pretence and the delivery of the
goods, there must be a direct connection between them constituting the
former a continuing pretenee up to the time of delivery, R. v. Harty
{1898}, 2 Caxn. Cr. Cas. 103.



310 [§359] Crimivar CoDE.

The word ‘‘ owner '’ following the signature of the accused in n letter
written by him inviting negotiations for the charter of a vessel in hia pos-
gession and managed by him, does not in itself constitute a representation
by the accused that he is the ‘¢ registersd owner.’’ Jhid,

The prisoner represented to the prosecutor that a lot of land on which
he wished to borrow money had a briek house upon it, and thus proeured a
loan, when iu fact the land was vaeant. It was held that he was properly
convieted of obtaining the momey under false pretences. R. v. Huppel
(1861}, 21 U.C.Q.B. 281; R. v. Burgon {1856), 1 Dears. & B. C.C. 11,7 Cox
C.C. 131; R. v. Eagleton (1855), 6 Cox C.C. 559.

When the prosecutor does not intend to part with the right of property
in the goods or money tuken by the defendant, and in some cases does not
intend to part with the possession of them until they are paid for, and the
defendant fraudulently gets possession of them contrary to the intention of
the owner, intending all the time not to pay for them, then the jury may
find the party guilty of theft. But where the owner voluntarily paris with
the possession and property in the goods, and intends to vest them in the
defendant, because he relies on the defendant’s promise to pay the money,
or bring other property or money in place of those vested in him, then the
defendant eannot be convieted of theft, Per Richards, C.J. R, v. Bertles
(1863), 13 U.C.C.P, 807,

359 Punishment of false pretense.—Every one is
guilty of an indictable offence and liable to three years’ impris-
onment who, with intent to defraud, by any false pretense,
either directly or through the medium of any contract obtained
by such false pretense, obtains anything capable of being stolen,
or procures anything capable of being stolen to be delivered to
any other person than himself. R.8.C., e 164, s 77T,

- Form FF.—The following form of stating
the offence is provided by Code form FF.
(¢) —“ A obtained by false pretenses from B a
horse, a cart, and the Harness of a horse at
oT b

Prosedure.]—It is not necessary that the indietment should allege an
intent to defraud & psrtieular persom. Cr, Code 613 {¢). And before the
Code an indietment for obtmining money by false pretences by means of
fraudalent post office orders was upheld upon a general allegation of ‘f intent
to defraud.’’ R.v. Dessauner (1861), 21 U.C.Q.B. 231,

The intent to defraud is necessary to constitute the offence, and yet
Form C contains no allegation of such intent. Mr, Justice Taschereau in
his work on-the Code expresses the view that a count for false preiences is
perhaps the only one that can be laid without an averment of the intent,
where sueh intent is necessary to constitute the offence, but see sec. 147
and R. v. Skelton (1898}, 4 Can. Cr, Cas. 467 (N.W.T.), as to the effect of
Form ¥F. : i

Seotion 616 (2) of the Criminal Code makes an indietment which charges
any false pretence, etc., valid, although it does not set out in detail in what
the false pretence eonsisted. This, it is submitted, does not mean that the
false pretence need mot be set out at all. While Meredith, C.d., in his
judgment in R. v. Patterson (1895), 2 Can, Cr. Cas, 339, speaks of the
"¢ gddition of the words unnecessarily getting outinwhatthe falge pretences
eonsisted,” and expresses the view that the indietment would have been
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fully authorized by see. 641 if laid ‘' without alleging in what the false

prefence conaisted,:" it will be ohserved that Rose, J., limits his opinion

:;io thle cage of an indistment in which the false pretence is not set out in
etail.

Form FF (&) of the Code gives asan ‘* exampie of the manner of stating "
a charge of felse pretences:—

‘" A, obtained by false pretences from B., & horse, a cart, and the harness
of a horse, at —— on M

And by Code see, 982 the several forms varied to suit the case, or forms to
the like effect, shall be deemed ‘fgood, valid and sufficient in law."’

It is submitted, however, that the form FF eannot override the sxpress
requirement of see. 611, which demands that every eount of an indictment
ghall be in ** words sufficient to give the aceused notice of the offence with
whieh he is charged’? (sub-sec. 3). Bub-sec. 4 of sec. 611 is in its terma
confined to the setting forth of details of the ¢irenmstanees of the alleged
offence, and it is submitted that to state what the false pretence was, is a
matter rather of deseribing the offence than of detailing the cirenmstances.
Mareover, the false pretence, and not the mere faet of obtaining the pro-
perty, would seem to be the gist of g charge of obteining goods by a false
pratence.

It seemas probable algo that see, 616 (2} applies only where the false pre-
tence, ete., is charged against the accused, and if the charge were for
knowingly ‘* receiving ' goods obtained by false pretences, it wounld be
necegsary to look at the law as it was before the Code to find whether or not
the false pretence shonld be particularized.

Iu the ease of Taylor v. The Queen, [1835] 1 Q.B, 25, it was held that
an indietment for receiving goods, knowing the same to have been unlaw-
fnlly obtained by false pretences, iz good withont setting out the false
pratences, for, the gist of the offence being the receipt of the goods with
knowladge that they had been unlawfully obtained by some false pretence,
it 1s sufficient to so allege without specifying the nature of the pretence
{Mathew, J., and Charles, J.). The eourt thare refused to treatas a binding
authority the unreported case of Reg. v. Hill decided in 1851 and noted
in 2 Ruesell on Crimes, 5th ed. 482, 6th ed. 437, in which the contrary
had heon held at the (Gloucester Agsizes. Mathew, J., said that for many
years it had been the prasetice not to set out the partieular false pretences
by which the meney or poods were aileged to have heen obiained, in an
indietment for ‘’ reeeiving’’; and Charles, J., deeided the case ‘‘on the
broad ground that the indietment eontains all the allegations whieh it is
necessary to prove in order to bring home the offence charged to the
defendant.”’

InThe Queen v. Broad (1864}, 14 U.C.C.P. 168, it was held by the Court
of Common Pleas of Upper Canads that an indietment was walid where
a progecutor had been bound by recognizance to proseente and give evidenece
npon & eortain trial, notwithstanding that there was a variance between
the specific perjury charged in the informaticn and fthe speeifie charge of
perjury eontained in the indictment, and aithough the statute then in
foroe, 24 Viet. (Can.), eh. 10, see. 10, forbade an indietment for eertain
offenees named, ineluding perjury, unless a recognizance had been given
““to prosecute or give evidence against the person aceused of such offence,’”
or unless the aceused had been eommitied or bound over to ‘* answer to an
indietment to be preferred against him for sueh offence,’’ ete. John
Wilson, J., in delivering the judgment of the court, said: **If the indiet-
ment set forth the substantisl eharge contained in the information, se that
the defendant had reasonable notice of what he had fo answer, we should
ineline to think this s complianes with the statute. and wounld refuze to
quash the indietment.'” (Richards, C.J., Adam Wilson, J., and John
Wilson, J.)
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The prisoner at Seaforth, in the County of Huron, falsely
represented to the agent of a sewing maching company there that he
owned a parcel of land whemn in fact he never owned any land., The
goods were obtained nt Huron though they were sent from Toronto, and
the false pretence relisd on way made in Huron. It was held that the
offence was complefe in ITuron County and eould not be tried in the County
of York., RE.v. Feithenheimer {(1876), 26 T7.C,C.P, 139.

On an indietment for obtaining money under false pretences,the aceused
may be convieted of an sttempt to commit the offence. Code sec. 7115 R.
v. Goff (1860), 9 U.C.C.P. 438,

360. Obtaining execution of valuable security by
false pretence, —— HEvery oune is guilty of an indictable
offence and liable to three years’ imprigsonment who, with intent
to defrand or injure any person by any false pretense, causes
or induces any person to execute, make, accept, endorse or
destroy the whole or any part of any valuable security, or to

~ write, impress or affix any name or seal on any paper or parch-
ment, in order that it may afterwards he made or converted into
or used or dealt with as a valuable security. R.8.C., c. 164,
8 78.

In R. v. Brady, 26 U.C.Q.B, 15, and R. v. Rymal, 17 Ont. B, 227, both
deecided upon the authority of R, v. Danger (1857), Dears. & B. 307, 3 Jur.
N.8, 1011, it was held that *° valuabls sscurities '’ meant valuable security
to the person who parts with it ou the strength of the falye pretence. After
the deeision in R, v. Danger, and in oconsequence of it the statute was
gmended by the anaetment of 24-25 Viet. {Imp.) eh. 96, seec. 30, which
eorresponds with Code soe. 360,  Archbold’s Cr. Pl {20th ed.) 566; R, v.-
Gordon (1889), 23 Q.B.D. 354. :

Ag to what is ineluded in the term ‘‘ valuable security,’’ see the
statutory definition given in gee. 3 {ce.).

On the charge of obtaining the giving of & note by false representations,
evidence is reeeivable that at the same time the prisonsr was engaged in
practising a series of systematie frands upon the farming community by
similar represeniations, for the purpose of explaining motives and inten-
tion on the part of the prisoner. R. v. Hope (1839}, 17 O.R. 463; R. v.
Franeis (1874}, L.R. 2 C.C.R. 128; Blake v. Albion Ins. Co, 4 C.P.D. 94,

361. Falsely pretending to inclose money, etc, in
a letter—FEvery-one is guilty of an indictable offence and
liable to three years’ imprisonment who, wrongfully and with
wilful falsehood pretends or alleges that he inclosed and sent,
or caused to be inclosed and sent, in any post letter any money,
valuable security or chattel, which in fact he did not so inclose
and send or eause to be inclosed and sent therein. R.5.C,,
c 164, s 79,

. It is not necessary to allege, in any indietment against any person for
wrongfully and wilfully pretending or alleging that he inelosed and sent, or



Parr XXVIL FaLsE PRETENSES, Etc. [§363] 313

caused to be inelosed and sent, in any post letter, any money, valuable
pesurity or chattel, or to prove on the trial, that the act was done with
intenf to defreud. Beo, 618,

362 Obtaining passage by false tickets.—YEvery one
is guilty of an indictable offence and liable to six months’
imprisonment who, by means of any false ticket or order, or of
any other tickef or order, fraudulently and unlawfully obtains
or attempts to obtain any passage on any carriage, tramway or
railway, or in any steam or other vessel. R.8.C., ¢, 164, 5. 81

363 Criminal breach of trust.—Every one is guilty
of an indictable offence and liable to seven years’ imprison-
ment who, being a trustee of any property for the use or benefit,
either in whole or in pari, of some other persom, or for any
public or charitable purpose, with intent to defraud, and in
violation of his trust, converts anything of which he is trustee
to any use not authorized by the trust.

frustee.]—The expression * trustee ’’ means a trustee on some express
trust created by some deed, will or instrument in writing, or by parol, or
otherwise, and inclndes the heir or personal representative of any such
trustee, aud every cther person upon or to whom the duty of sueh trust has
devolved or come, whether by appointment of a court or otherwise, and
also an executor and administrator, and an offisial manager, assignee,
liguidator or other like officer acting under any Aot relating to joint stoek
companies, bankruptey or inselvency, and any person who is, by the law of
the province of Quebee, an ** administratenr ’* or '* idéicommissaire '’ ; and
the expression ** trnst 7 inelndes whatever is by that law an ' administra-
tion’’ or ‘' fidéicommission.” Bec. 3 (Bb).

By the Revised Statutes of Canadn, ch. 164, see. 58, it was enacted
that;—*‘ Bvery ome who, heing a member of any co-partnership owning
any money or othar property, or being one of two or more benefieial
awners of any money or ather property, steals, emhbezzles ot unlawfully
converts the same or any part thereof to his own use or that of any persen
other thar the owner, is liable to be deslt with, tried, convieted and
punished as if he had not been or were not a member of sueh eo-partnership
or one of auch benefiecial owners.’’ This seciion was not re-ennefed in
* The Criminal Cpde (1802)’' and the Aet in which it was eontained wasby
that legislation repealed. Major v. MeCraney (1898), 2 Can. Cr. Cas.
547, 857,

Any property.] — The expression ‘‘property’’ as here used inciundes
every kind of real and personsl property, and all deeds and instruments
relsting to or evidencing the title or right to any property, or giving a right
to reeover or receive any money or goods. See. 3 (v). It eovers not only
guch property #8 was originally in the possession or under the gontrol of the
aceusad, but also any property into or for which the same has been con-
vorted or exehanged and anything sequired by such conversion or exchangse,
whether immediately or otherwise. Hee. 3 (#). 8o where certain promis-
sory notes were given to the aceused for the specifie purpose of paying
eertain other notes with the proceeds it was congidered by Faleconbridge,
J., that an indietment for the misappropriation of the notes themselves
would have been snfficient. R. v. Barnett (1889), 17 O.R. 649.
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Consent of Atiorney-General,]—No proceeding or progecution against a
trustee for a eriminal breach of trust, as defined in this section, shall be
commenced without the sanction of the Attorney-Gereral. Sec. 547,

It is not necessary that the indictment should allege the consent of the
Attorney General. Knowlden v. R. (1864), 6 B. & 8. 532; R. v. Barnett
{1889}, 17 Ont. R, 849, And it secms that if the consent be stated on the
record, it must be proved If traversed. Knowlden v. R. (1864}, 5 B, & 8,
at p. 549, per Cockburn, C.J,



