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854. Non-appearance of prosecutor,—If, upon the
day and at the place so appointed, the defendant appears volun-
tarily in obedience to the summons in that behalf served upon
him, or is brought before the justice by virtue of a warrant,
then, if the complainant or informant, having had due notice,
does not appear by himself, his counsel or attorney, the justice
ghall dismiss the complaint or information unless he thinks
proper to adjourn the hearing of the same until some other day
upon such terms as he thinks fit. R.5.C. e 178, s. 41.

8$55. Proceedings when both parties appear.—If both
parties appear, either personally or by their respective counsel
or attorneys, before the justice who is to hear and determine the
complaint or information such justice shall proceed to hear and
determine the same. R.8.C. e. 178, s, 42, '

Justice’s duty to kear and determine.]—It is the duty of a magistrate in all
eases to consider and decide anyand all questions ralsed before him, whether
rolating to the constitutionality of a law or the reasonablness of & by-iaw.
R. v. Hussell (1883}, 1 B.C.R., pt. 1, p. 256, per MeCreight, J. Unless a
by-law is just and equal in its operation it is void. Ibid.; R. v.Johmson,
38 U.(LQ.B. 549,

It is the duty of & magistrate, at & triai under his snmmary juriediction,
to take the examination and evidenee in writing. The absence, illness or
death of the magistrate would present an insuperable obstacle to the evi-
dence being obtained if it were ealled for by the court if it were not taken
down in writing at the time it was given. R. v. Flannigan (1872}, 32
U.C.Q.B. 593.

An amendment of the informstion should not be made whieh would sub-
stitute & different transaction or render it necessery to plead differemtly. -
Perry v. Watts, 3 M. & . 775; Brashier v, Jackson, 6 M. & W, 549, Nor
can sn smendment be mede by substituling a new party, as a eorporation,
ingtead of their offieer. Ozford Tramwsaye Co. v. Bankey, 54 J.P. 564.

The defendant’s appearanca by counsel upon the return of s magistrate’s
summons 19 a waiver of any irregularity in respect of the service not having
been offected by a peace officer, slthough connssl objects on that ground to
the henring being proceeded with, K. v. Doherty (1899), 3 Can. Cr. Cas.
505, 32 N.8.R. 235.

On the return of a summons in s summary proceeding before justices of
the peacs, the person summoned must wait a reasonable time after the hour
named in the summons, when the justices are at that hour engaged in other
offieial business. R. v, Wipper (1901}, 5 Can. Cr. Cas. 17 (N.8.}.

856. Arraignment of accused.—If the defendant is
present at the hearing the substance of the information or com--
plaint shall be stated to him, and he shall be asked if he has any
eause to shew why he should not be convieted, or why an order
should not be made against him, as the case may be.

2. If the defendant thereupon admits the truth of the infor-
mation or complaint, and shews no sufficient cause why he should
not be convieted, or why an order should not be made against
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him, as the case may be, the justice present at the hearing shall
convict him or make an order against him accordingly.

3. If the defendant does not admit the truth of the infor-
mation or complaint, the justice shall proceed to inquire into
the charge and for the purposes of such inquiry shall take the
evidence of witnesses both for the ecomplainant and accused in
the manner provided by Part XLV, in the case of a preliminary
inguiry: Provided that the prosecutor or complainant is not
entitled to give evidence in reply if the detendant has not
adduced any evidence other than as to his general character;
provided further, that in a hearing under this section the
witnesses need not sign their depositions. R.S.C. e. 178, ss.
43, 44 and 45. -

In a summary prosecution in New Brunswick an attorney, who appeared
Zor the defendant in the latter’s absence, sntered a plea of guilty and after-
wards made affldavit thut the defendant had given him no autherity to plead
guilty, but had instructed him to fight the ease out. Several contradictory
affidavits were read tending to shew that the defendant had anthorized the
attorney to plead guilty. It was held that the magistrate could not reeeive
a plea of guilty from any person but the defendant himself. Ex parte Gale
(1899}, 35 C.L.J. 464 ({N.B.).

As in the ease of a preliminary enquiry, the justice may appoint & steno-
grapher to take down the evidence, but the stenographer must be first sworn
. &g provided by zec, 590 (7). And by see, 343 the provisions of sec, 590 are
again ineluded as g portion of Part XLV, made applieable in regard to the
taking of evidence under Part LVIII. Exeept where a stenographer ig
appoinged, it is necessary that the depositions shonld be resd over to and
signed by the witness and the justice. See. 590, sub-ss. 4 and 5; Re
Btanbre, 1 Man. R. 324,

‘When an acensed person is snmmoned to appear before s justice of the
peaee having jurisdicfion to conduet the proceedings without mesociate
justices, other justices of the peace are not entitled to interfere in the
preliminary enquiry or summary trial or to be assoeiated with the summon-
icng jmstice, except at the Iatter’s request. R. v. MeRae (1897), 2 Can, Cr.

as. 49,

85%7. Adjournment.—Before or during the hearing of
any information or complaint the justice may, in his discretion
adjourn the hearing of the same to a certain time or place to be
then appointed and stated in the presence and hearing of the
party or parties, or of their respective solicitors or agents then
present, but no such adjournment shall be for more than eight
days.

2, If, at the time and place to which the hearing or further
hearing is adjourned, either or both of the parties do not appear,
personally by his or their counsel or solicitors respectively,
before the justice or such other justice as shal! then be there,
the justice who is then there may proceed to the hearing or
further hearing as if the party or parties were present.
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3. If the prosecutor or complainant does not appear the
Jjustice may dismiss the information, with or without costs as
to him seems fit.

4. Whenever any justice adjourns the hearing of any case
he may suffer the defendant to go at large or may eommit him
to the common gaol or other prison within the territorial division
for which such justice is then acting, or to such other safe cus-
tody as such justice thinks fit, or may discharge the defendant
upon his recognizance, with or without sureties at the diseretion
of such justice, conditioned for his appearance at the time and
place to which such hearing or further hearing is adjourned.

5, Whenever any defendant who is discharged upon recog-
nizance, or allowed to go at large, does not appear at the time
mentioned in the recognizance or to which the hearing or further
hearing is adjourned the justice may issue his warrant for his
apprehension. R.8.C. ¢, 178, ss. 48, 49, 50 and 51

Adiournment,] —Notwithstanding earlier decisions to the contrary, it
seoma now to be settled that an adjournment sine die of summary pro-
seedings hefore & magistrate for the purpome of delivering judgment ie
illegal, and a ¢onvietion thereafter made by the magistrate, in the sbsence
of the necused, is void for want of jurisdiefion. X.v. Quinn {1897), 2 Can.
Cr. Cas. 133 (Onut.}); Cairns v. Chequet (1900}, 3 Que. P.R. 25.

- In summary proceedings before justices they need not eo instanti set the
penalty, but ‘*may adjourn for & little time to consider the fine.’’ R, v.
Ellweli (17¢7), 2 Ld. Raym. 1514; Burn'’s Justice, 30th ed., vol 1, 1142.
When -the justice has eommenced to hear the ease he then has by the
<¢ommon law an inherent power of adjournment. R.v. Mayor of Clonmel
(1858}, 9 Ir. C. L. Rep. 267, 272, 278,

Alimitation of time was first introduced by sec. 46 of 32.33 Viet. (Can,),
¢h. 31, by which it was eracted that no adjournment of the hesringshould be
made for more than one week, and the same provision was continued in the
Bummary Convictions Aet, R.8.C. (1886), oh. 175, sec. 48. On the enact-

ment of the Criminal-Code in 1892 the time was made eight days instead of
one week,

In R, v, French (1887}, 13 Ont. R. 80, it was held by Rose, J., that an
adjournment of the hearing for a time longer than the statutory limit
avoided the comvietion, althongh so adjourned with tha comsent of the
accensed, for the effect would be to read into the statute the qualifying
words ‘' exeept by eousent of the defendynt.’’

That decision was, however, disapproved in R. v. Heffernan {18873, 13
Ont. B. 616, where it was held by Robertson, J., that if the aceused himself
asks the adjournment for fonger than the statutory period and attends on
the date to which the adjournment is made and takes his chances of a
dismissal on the evidence, he is estopped from afterwards urging a want of
jurisdiction because of the adjournment. In seme of the older cases it was
snid that the limitation applied oniy to an adjournment of the hearing or the
further hearing of the information or complaint, and & distinetion was made
bhetwean' that and the adjudication or determination of the charge. R, v,
Hall (1887}, 12 Oat, Pr. 142, and it was ecnsidered that when the witnesses
and the evidence had been adduced {sec. 858) the adjournment is neither
* hefore '’ nor “during '’ the hearing of the information or complaint, but

47—oR1M. CODE,
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at its covelusion, in order to determine the ease, R. v. Alexander (1889),
17 Ont. R. 458, 461; R. v. Hall, 12 Ont, Pr, 142.

The ** eight days”’ should be ¢omputed from and exelusive of the day of
the adjournment. Williams v. Burgess (1840}, 12 A. & E. 635; R.v.Collins
(1887}, 14 Ont. K. 613, 617; Wharton’s Law Lexicon, 6th ed., 267.

The section i8 not intended to prevent more than one adjournment.
Messenger v, Parker {1885}, 18 K.8.R. 237, 242, and In Nova Beotia in
R.v.Morse (1800), 22 N,8.R. 208, it was held that where a justice adjourned
the trial without day, stating in the presence of all the parties that he would
make up hie judgment and notify the parties affected, which he did in time
for an appeal from the convietion, that no conviction eould he meade, the
justice having lost jurisdietion by the adjournment without day.

The sbsence of defendant’s counsel from the adjourned sittings at which
‘the magistrate pronounced his judgment, the evidence having been elosed
at the former sittings at which eounsel appeared, does not affeet the power
of the magistrate to conviet, notwithstanding any irregularity in the service
of the summons, R. v. Doherty (1899), 3 Can. Cr, Cas. 505, 32 N.5.R. 235,

A maglatrate exceeds his jurisdietion who hears one of the parties and
then prononnces sentence on & day to which the hearing was not adjourned
as provided by sec. 857. Therrien v, McEachern (1887}, 4 Rev. de Jur, 87
4 Que. B.C. 87. .

The provision that no adjournment shall be for more than eight days is
matter of prosedure, and may be waived, and a defendant who consents fo
an adjournment for more than eight days eannct afterwards ecomplain in
that respect. R.v.Hazen (1893), 20 Ont. App. 633.

The magistrate adjourned the bearing to Tnesdsy, December 28th, when
‘Monday was'in faet the 28th and Tuesday the 20th December, and on the
latter day entered a eonvietion, the defendant not having appeared ejther on
the return of the summong or on the day of conviction. It was held by the
full eourt that the day of the week governed, and that the convietion was
properly made on Tuesday, December 28th. Ex p. Hayworth (1857), 34
Can. Law Jour. ¢4 (N.B.).

A convietion in the form preseribed by the Criminal Code is not bad
beeguse it also contains reeitals ehewing certain adjouinmenta of the hear-
ing before the justice, but not shewing that no adjournment had been
made for a longer period than the eight days allowed by Cr. Code sec. 857,
aub-sec, 1, although more than three months had elapeed from the com-
mencement to the end of the proceedings. The hearing may be adjourned
from time to time under sec. 853 of the Code, although the acensed be not
present, provided the adjournments are made in the presence and hearing
?i{his solieitor or agent. Proetor v, Parker (1899}, 3 Can. Cr. Cas. 574

an.).

858. Adjudication by justice.—The justice, having
heard what each party has to say, and the witnesses and evidence
adduced, shall consider the whole matter, and, unless otherwise
provided, determine the same and conviet or make an order
against the defendant, or dismiss the information or complaint,
as the case may be. R.S.C. ¢, 178, s 52.

Improper adjournment,]—As to illegal adjournments depriving the magis-
trate of jurizdietion, see note to see. 857.

Finding of faet.J—In summary proceedings before o justice of the peace
he is substituted for the jury, so far as relates to the convietion, thut iz, as
to finding the party guilty or not guilty. It is sufficient to authorize a con-
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viction that there is such evidence before the magistrate as might in an
aetion on an indigtment be left to a jury; and the Buperior Court, when the
convietion is brought before it, will not examine further to see whether the
conclusion drawn by the magistrate be or be not the inevitable eoneiugian
from the evidense, Burn’s Justice of the Paace, 30th od., 1142; R. v, Davis,
6 T.R. 177; R. v, Alexander (1850}, 17 O.R. 458,

The convietion must be for one offence only and not for two or more
offences. Hec. 845 (3}; R. v, Farrar (1860}, 1 Terr, L.K. 304.

A summary eonvietion for an offence under the Canada Temperauce Act
only covers the violation actually proved, and not any violation which
might have been proved. Ex p. Whalen (1804}, 32 N.B.R. 274; Ex parte
MeManugs (1894}, 32 N.B.R. 481. As said by Landry, J., in the former
cagse:—Where the Iaw permits the inclusion of several eharges of offences
in one summens or indietment, end the court has jurisdiction to eonvict on
all the charges under that summong or indictment the judieial disposal,
either by nequittal or econvietion, will inelude ail charges of which evidenes
¢ould have been reeeived on the trial of the charge disposed of. But whare
the law allows the charge of an offence describing it as having taken place
during a period in whiech it is possible that many similar offences of the
same nature have been committed, and the tribunal cen deal with only one
nnderthe one summons or indietment, then evidence given of one offence
will not affeet the other offences committed during that space of tima,
Ex p. Whalen (1894}, 32 N.B.R. 274, 276. .

The dismissal of a prior charge under the Cansdn Temperance Act
in which the offence was laid as between certain dates is not nocessarily a
bar to a subsequent prosesution for an offence commitied within the same
period of time, but the guestion of identity of offence isfor the magistrate.
The onus of proving the identity of the charge is upon the defendant.
Ex parte Flanagan (1899), 5 Can, Cr. Cas. 82 (K.B.}; R. v. Marsh, in Re
Tenuant (1886), 25 N.B.R, 371.

T, was committed on 16th May of seliing liquor between 21st January
and 18tk April, he was subsequently convicted for unlawfuelly keeping liquor
for sele between 14th February and 24th Mareh in the same Fyear, It was
held that the onus was on him to preve that the iwo charges wore identical
—that the keeping for sale with whieh he was charged was in fact the selling
of which hehad been convicted, and thet the mere fact that the days between
which he was sharged with keeping liquorfor sale, were included within the
times stated in the conviation for zolling, did notsustain adefence of autre-
fois sonviet. R. v, Marsh, in Re Tennant (1886), 25 N.B.E. 571.

Two persons who were deing business as co-partners were jointly con-
vigted before a magistrate for keeping for sale intoxieating liquors contrary
to the Canada Temperance Act. The convietion was as follows —“And I
adjndge the said G. H. and J. C. for their said offence to forfeit and pay
the sum of $50 to be paid and applied according to law, and also to pay to
{the informant} the sum of #3.60 for his costs in this behalf; and if the
said several enms be not paid forthwith, I order thatthe same bhe levied by
distress and sale of the goods and ehattels of the said G. H. and J, C.:and
in default of suffleient distress, 1 adjudge ereh of them the said G. H. and
J. C. to be imprisoned.”’ Tt was held that the offence charged wan not a
joint offence, and that the conviction wes bad, for the agistrate ought to
have adjudged a separate penalty upon each defendant. Ex parte Howard
and Cringle (1885), 25 N.B.R. 191,

Adverse witness.] —A party’s own witness eannot be treated a8 adverse
and eross-exsmined by him without the leave of the magistrate, Priee v.
Msnning, 87 W. R. 785; Stone’s Justices’ Manual (30th ed.), p. 706, A
witness is considered adverse when, In the opinion of the magistrate, he
bears & hostile enimus to the party ealling him, and not merely when his
- testimony contradiets his proof. = Cf. Greenough v. Eecles (1859), &
C.B.N.8. 786,
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Loave to withdraw the charge.]—After the evidence has been heard the
justice is not bound either to conviet or disoharge the defendant; he may
allow the prosecutor to withdraw the charge. Exp. Wyman (1899), 5 Can.
Cr, Cas. 58 (N.B.}.

. 8uch withdrawal may be allowed even when snother informetion eover-
ing the same offence has been laid by the aame prosecuntor against the same
defendant, and the determination thereof is still pending. 1bid.

But although the informant gives notice that he withdraws, the justice
may in his diseretion grant a eertificate of dismissal st the request of the
defendant. Bradshaw v. Vaughton, 3¢ L.J.C.P. 98.

839. Form of convietion.—If the justice conviets or
makes an order against the defendant a minute or memorandum
thereof shall then be made, for which no fee shall be paid, and
the conviction or order shall afterwards be drawn up by the
justice on parchment or on paper, under his hand and seal, in
such one of the forms of convietion or of orders from VV to
AAA inclusive in schedule one to this Act as is applicable to

"the case or to the like effect. R.8.C. e. 178, 8. 53.

Form VV,—

CONVICTION FOR A PENALTY TO BE LEVIED BY DISTRESE AND
1¥ DEFATULT OF SUFFICIENT DISTRESS, BY IMPRISONMENT.

- Canada,
Provinee of s
County of , :
Be it remembered that on the day of , in
the year , at , in the said county, A.B. is
convicted before the undersigned , a justice of the

peace for the said county, for that the said A.B. (ete., stating
the offence, and the time and place when and where committed),
and T adjudge the said A.B. for his said offence to forfeit and
pay the sum of § (stating the penalty, and also the com-
‘pensation, if any), to be paid and applied according to law, and
also to pay to the said C. . the sum of , for his costs
4n this behalf; and if the said several sums are not paid forth-
‘with, {or on or before the of next),* I order
that the same be levied by distress and sale of the goods and
chattels of the said A.B., and in default of sufficient distress,*
T adjudge the said A.B. to be imprisoned in the common gaol of
the said county, at , in the said county of ;
(there to be kept at hard labour, if such s the sentence) for the
term of , unless the said several sums and all costs and



Part LVIIL SUMMARY CONVICTIONS. [§ 859] 741

charges of the said distress (and of the commitment and convey-
ing of the said A.B. to the said gaol) are sconer paid.
Given under my hand and seal, the day and year first above
mentioned, at , in the county aforesaid.
F. 8, [sBar.]
J. P., (Name of County. )}

* Or when the issuing of g distress warrant would be ruinous
to the defendant and his family, or it appears he has no goods
whereon to levy a dislress, then instead of the words belween
the asterisks * * say, “ inasmuch ag it is now made to appear to
me that the issuing of a warrant of distress in this behalf would
be ruinous to the said A.B. and his family,” (or, “ that the said
A.B. has no goods or chattels whereon to levy the said sums by
distress 7).

Yora WW.—

CONVICTION FOR A PENALTY, AND IN DEFAULT OF PAYMENT
IMPRIBONMENT.

Canada,
Provinee of s 1
County of , 4
Be it remembered that on the day ot , In
the year , at , in the said counnty, A.B. is
convicted before the undersigned, , a justice of the

peace for the said county, for that be the said A.B. (efe.,
stating the offence, and the time and place when and where it
was committed), and 1 adjudge the said A.B. for his said
offence to forfeit and pay the sum of , (stating the
penalty and the compensation, if any) to be paid and applied
according to law; and also to pay to the said C.D. the sum of
for his costs in this behalf; and if the said several
sums are not paid forthwith (or, on or before next), I
adjudge the said A.B. to be imprisoned in the common gaol of
the said county, at , in the said county of
(and there to be kept at hard labour) for the term of ,
unless the said sums and the costs and charges of conveying the
said A.B. to the said common gaol are sconer paid.
Given under my hand and seal, the day and year first above
mentioned at , in the eounty aforesaid.
5.8, [sBAL.]
J. P., {Name of County.)
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Forum XX.—

CONVICTION WHEN THE PUNISHMENT IS BY IMPRISONMENT, ETC.

(lanada,
Province of , }
County of ,
Be it remembered that on the day of , in
the year at , in the said county, A.B. is con-
victed hefore the undersigned, , & justice of the peace

in and for the said county, for that he the said A.B, (eifc.,
stating the offence, and the time and place when and where
was committed); and I adjudge the said A.B. for his said
offence to be imprisoned in the common gaol of the said county,
at , in the county of , (and there to be kept
at hard labour} for the term of ; and I also adjudge
the said A.B. to pay to the said C.D. the sum of - , for
his costs in this behalf, and if the said sum for costs are not paid
forthwith (or on or before next), then * I order that
the said sum be levied by distress and sale of the goods and
~ chattels of the said A.B.; and in default of sufficient distress
in that behalf,* I adjndge the said A.B. to be imprisoned in the
said common gaol (and kept there at hard labour) for the term
of : , to commence at and from the term of his imprison-
ment aforesaid, unless the said sum for costs is sooner paid.
Given under my hand and seal, the day and year first above
mentioned af , in the county aforesaid.

J. 8, [sEaL.]
J. P., (Name of County.)

* Or, when the issuing of a distress warrant would be ruin-
ous to the defendant and Rhis family, or it appears that he has
no goods whereon to levy o distress, then, instead of the words
between the asterisks * * say, “ inasmuch as it is now made to
appear to me that the issuing of a warrant of distress in this
behalf would be ruinous to the said A.B. and his family,” (er,
“ that the said A.B. has no goods or chattels whereon to levy the
said sum for costs by distress ).



Part LVIIL Summary CONVICTIONS. [§ 859] 743

Form YY.—

ORDER FOR PAYMENT OF MONEY TO BE LEVIED BY DISTRESS AND
IN DEFAULT OF DISTRESS IMPRIBONMENT.

Canada,
Province of , }
County of ,
Be it remembered that on , complaint was made
before the undersigned, , & justice of the peace in and
for the said county of , for that (sfafing the facts

entitling the complainant to the order, with the time and place
when and where they occurred), and now at this day, to wit,
on , at , the parties aforesaid appear before
e the said justice (or the said C.D. appears before me the said
justice, but the said A.B., although duly called, does not appear
by himself, his counsel or attorney, and it is now satisfactorily
proved to me upon oath that the said A.B. was duly served with
the summens in this behalf, which required him to be and
appear here on this day before me, or such justice or justices of
the peace for the county, as should now be here, to answer the
said complaint, and to be further dealt with according to law);
and now having heard the matter of the said complaint, I do
adjudge the said A.B. to pay to the said C.D. the sum of

forthwith (or on or before - next, or as the Act or law
requires), and also to pay to the said C.D. the sum of '
for his costs in this behalf; and if the said several sums are not
paid forthwith (or on or before next), then,* I hereby
order that the same be levied by distress and sale of the goods
and chattels of the said A.B., and in default of sufficient distress
in that behalf * T adjndge the said A.B. to be imprisoned in the

common gaol of the said county, at , in the said county
-of , {(and there kept at hard labour) for the term of
, unless the said several sums, and all costs and charges

Crim Clode one hundred and twenty-three 123

of the said distress (and the commitment and conveyance of the
said A.B. to the said common gaol) are sooner paid.

Given under my hand and seal, this day of ,
in the year , 8% , in the county aforesaid.
J. 8., [sEAr.]

J. P., (Name of County.)
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* Or, when the tssuing of a distress warrant would be ruin-
ous to the defendant and his family, or it appears he has no
goods whereon fo levy a distress, then, instead of the words
between the asterisks * * say, *“ inasmuch as it is now made to
appear to me that the issuing of & warrant of distress in this
behalf would be ruinous to the said A.B. and his family,” (or
“that the said A.B. has no goods or chattels whereon to levy the
said sums by distress ).

Foru ZZ.——

ORDER FOR PAYMENT OF MONEY, AKD IN DEFATLT OF
PAYMENT IMPRISONMENT. '

Canada,
Province of ,
County of , }
Be it remembered that on , complaint was made
before the undersigned, , a justice of the peace in and
* for the said county of , for that (stating the facts

entitling the complainant to the order, with the fime and place
when gnd where they occurred), and now on this day, to wit,
on , at , the parties aforesaid appear before
me the said justice (or the said C.D. appears before me the said
justice, but the said A.B., although duly ealled, does not appear
by himself, his counsel or attorney, and it is now satisfactorily
proved to me upon oath that the said A.B. was duly served with
the summons in this behalf, which required him to be and
appear here this day before me, or such justice or justices of the
peace for the said county, as should now be here, to answer to the
said complaint, and to be further dealt with according to law) ;
and now having heard the matter of the said complaint, T do
adjudge the said A.B. to pay to the said C.D. the sum of
forthwith (or on or before next, or as the Act or law
requires), and also to pay to the said C.D. the sum of

for his costs in this behalf; and if the said several sums are not
paid forthwith (or on or before - next), then I adjudge
the said A,B. to be imprisoned in the common gaol of the said
county at , in the said county of , (there to
be kept at hard labour if the Aet or law authorizes this) for the
term of , unless the said several sums {(and costs and
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charges of commitment and conveying the said A.B. to the said
common gaol) are sooner paid.

Given under my hand and seal, this day of
in the year , at , in the county aforesaid.
J. 8, [sBAT.]

J. P., (Name of County.)

H

Fory AAA.—

ORDER FOR ANY OTHER MATTER WHERE THE DISOBEYING OF IT
I8 PUNIRIIABLE WITH IMPRIBONMENT.

Canada,
Province of , }
County of .
Be it remembered that on , complaint was made
before the undersigned, , a justice of the peace in and
for the said county of , for that (sfating the facts

entitling the complainant fo the order, with the fime and place
where and when they occurred); and now on this day, to wit,
on , at , the parties aforesaid appear before
me the said justice {or the said C.D. appears before me the said
justice, but the said A.B., although duly called, does not appear
by himself, his counsel or attorney, and it is now satisfactorily
proved to me upon oath that the said A.B. was duly served with
the summons in this behalf, which required him to be and
appear here this day before me, or such justice or justices of the
peace for the said county, as should now he here, to answer to the
said complaint, and to be further dealt with according to law) ;
and now having heard the matter of the said complaint, I do
adjudge the said A.B. to (here stale the matter required {o be
done), and if, upon a copy of the minute of this order being
served upon the said A.B., either personally or by leaving the
same for him at his last or most usual place of apode, he neglects
or refuses to ocbey the same, in that case I adjudge the said A.B.,
for such his disobedience, to be imprisoned in the common gaol
of the said eounty, at , in the said eounty of

(there to be kept at hard labour, if the statute authorizes tkw),
for the term of , unless the said order is sooner obeyed,
and I do also adjudge the said A.B. to pay to the said C.D. the
sum of , for his costs in this behalf, and if the said
sum for costs is not paid forthwith (or on or before

next), I order the same to be levied by distress and sale of the
goods and chattels of the satd A.B., and in default of sufficient
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distress in that behalf I adjudge the said A.B. to be imprisoned
i the said common gaol (there to be kept at hard labour) for
the space of , to commence at and from the termination
of his imprisonment aforesaid, unless the said sum for costs is
sooner paid.
Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.
J. S8, [SEAL. ]
J. P., (Name of County.)

At common law] . —Where & form of convietion is not provided or men-
tioned by any express statute, it must be suech as would be good on the face
of it according to the prineciples of the common law. Therefors s convie-
tion which did not shew on the faee of it that the evidence was given in
the presence of the defendant, nor that the defendant was summoned and
did not appear is cloarly bad on the fauce of it. Moore v. Jarron (185%),
9 U.0.Q.B, 233.

A summary eonviction must be under seal. Haacke v, Adsmson, 14
U.C.C.P. 201; Re Ryer and Plows (1881}, 46 U.C.Q.B. 206; Bond v. Con-
mee, 16 Ont. App, R, 398,

Deseribing the party.]—A convietion must on the face of it shew suffieient
identity of person to enable it to be pleaded to a second complaint against
the same person for the same offence. R. v. Morgan (1881), 1 B.C.R. pt. 1,
p. 245, The convietion of {tself must contain the elements of identity and
eannot be supplemented by the ¢commitmernt. Ibid. A convietion against
‘*Messrs, Harrison & Co.’’ was beld invalid even ns against Herrison for
the ecurt eould not tall upon the face of the procesdings but that the delin-
quenecy of Harrison's partners who were not before the e¢ourt, might have
been imputed to him. R. v. Harvison, 8 T.R, 508, If the accused peracn
refuse t& disclose his name he may he described as a person whose name iz
unknown to the magistrate, and he may be identified by some faet, ex gr.
by deseribing him as having been personally brought before the magistrate
by a sertain constable. Anom. (1822), R. & R. 489, The magistrate is not
bound to follow the information as to the name of the aceused but may draw
up the eonvietion with what appears to be the proper name, or with such
other deseription as will enable identiflestion. Whittle v. Frankland, 31
L.J.M.C. 81; hut a summary convietion of ‘‘ Mrs. Morgan " not described
a8 of any partieular loesl residence or oceupation or as known by any other
designation, iz not suffeient., R. v. Morgan (1881}, 1 B.C.R. pt. 1, p. 245,
per Gray, J.

‘Where the members of a partnership firm are charged with an offence
as to which each may be considered guilty the conviction should not deseribe
them in the Rrm name alome, but should specifically name the persons
adjudg&(:}d)guilty in the transaction. Re MecDonald Bros. (1898}, 84 C.L.J.
475 (B.C.).

Describing the offence.]—The charge in a eonvietion must be certain and
must he so stated as to be pleadsble in a second prosecution for the same
offence. R. v, Haggard (1870}, 30 U.C.Q.B, 152. JBeE w4

It ia essential to the validity of a ecnviction that the party charged should
be convieted of g single, distinet, positive and definite charge. Per Morrison,
J., in R. v. Mabey (1873), 37 U.C.Q.B. 248. _

A eonvietion for doing worldly Iabour on Bunday contrary to the Ontario
Lord’s Pay Act ia void for uncertainty unless the acts constituting the
offence sre specified. R. v. Somers {1893), I Can. Cr. Caa, 46 {Ont.).
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A convietion for illegally praetising medicine conbrary to the Ontario
Medical Act mnst shew the exgreise of that eslling upon moere than one
cecasion iyithin the prescriptive period within whieh a prosecution must be
brought. The eonvietion must get out the particular aets of the aceused
whiek gre held to econstitute the illegal practising. R. v. Whelan {1800}, 4
Can. Cr. Cas. 277 {Ont.).

Adjudging forfeiture.]—Convictions were held defective in R. v. Cyr {1887},
12 Oat, Pr, 24, avd R, v. Buryress (1800), 3 Can. Cr. Cas. 538 (N.B.),
beeause they did not coutain an adjudication of forfeiture of the fine
imposed, as well as an adjudiestion that the prisoner pay such sum, Refer-
e¢nce was in the former case made to the statute 32 and 33 Viet. (Can.},
eh, 31, see. 50, whereby forms i1, i?, i3 in whieh the expressiom '‘for-
feit and pay’’ is used are made applicahie to all eases where no particular
form is given by the Jaw creating the offenee; and that in cases where for-
feiture is neither necessary nor proper and where only an order to pay
money due by one person tc ancther ean be made (as In cases between
master and gervant) the statntery forms econtain no expression of forfeiture,
Hee Code Forms V¥V, WW snd YY, and sec. 982. The opinion is alse
expressed in Paley on Convietions, 6th ed., 264, that a judgment of for-
feiture is necessary under the ecorresponding Imperial statnte, 11 and 12
Viet., ch. 34. .

A minnte of eonvietion which mentions no deflnite $ime for the payment

of the penalty must be taken to mean that payment must be made forthwith.
E. v. Butler (1898}, 32 C.L.J. 594 (N.58.).

Conformity with adjudication.]—Where a minute of convictlon stated that
in defanit of payment of the flne and coets imposed the same was to be
levied by distress, and in defaunlt of distress imprisonment, and a formal
conviction was drawn up following the minute, and itappeared that distress
was not authorized in the particular case, it was held that the fact of the
minute containing sueh nnauthorized provision did not prevent a convietion
omitting soech provision being drawn up and returned, in compliance with a
certiorari granted. R. v. Hartley (1890}, 20 Ont. R. 481; vide also R. ¥.
Richardson {1891}, 20 Ont. R. 514.

If the penalty in default of payment of the fine adjudged appesrs to be
properly ascertained by the convietion the court will not enquire when it
was fixed, tor if determined at any time before the eounvietion is formally
drawn up and returned that is sufleient. R. v, Smith {1881}, 40 U.C.
.B. 18).

Poasibly the justices ecould not give any effoet to a change of intention as
regards the adjudication of guilt on the penalfy without hearing the defen-
dant. R. v. Brady, 12 Ont. R. 363; R. v. Hartley, 20 Ont, R. 485; but it
iz otherwise as regards the congequences which follow the inflietion of the
penalty. R. v. MeAnn (1896), 3 Can. Cr. Cas. 110, 112, per Davie, C.J,

A eonviction which illegnlly impoees imprisonment with hard labour in
dsfault of payment of & fine may be amended at any time before it is ncted
upon, by the return of an amended convietion omitting the award of hard
labour but in other respeets conforming to the adjudication. R. v, MeAnn
{1808}, 3 Can. Cr. Cas. 110 {B.C.). But if the original adjudieation had
been aeted upon, the defeet eould nof have been eured by returning a valid
gonvietion. Tbid, per Drake, J., p. 121.

A convietion in due form will not be guashed because it is founded upon
a minute ¢f adjudiestion which does not diselose an offsnce in law if the
eourf ig satisfied, upon perussl of the depositions, that the offence for which
the formal eonvietion was made was in fact committed, R. v. Whiffin
{1900}, 4 Can. Cr. Cas. 141 (N.W.T.).

Code sac. 872 (@) provides for imprisonment unless the penslty and costs,
if costz are ordered, ‘‘and the expenses of the distress and of eonveying



748 [§ 860] CrimiNaL CobDE.

the defendant to jail are sooner paid,”’ while in form WW and the warrant
of committment form FFF, the expression iz ‘‘costs and charges’’ and
not ‘‘expenses,’”’ as in sec. 8§72, In providing a form eontabning that
expression, to earry out a provision where the word *‘ expenses’’ alone is
uged Parliament must have considered that the two expressions were
synonymous, or meant the same thing. It would presumably not provide a
form which, if fellowed, the courts must immediately deelare to be bad.
E. v. Vantassel {No. 1) (1884}, 5 Can, Cr. Cas. 128 (N.5.).

Amendment on certiorgri.]—On the return to a eertiorari the justices are
not only ensitled, but may be required, to amexnd their conviction in matters
of form. Houghton's Case (1877}, 1 B.C.R, pt. 1, p. 89. Bunt as said by
Beghie, C.J.,1in that case:—** He eannot be allowed to eonviet a man of one
offence and then on certiorari inform the eourt that he convicted him of
ancther;’’ he cannot be allowsd to thrust inte an **amended?’ convietion
allegations of fact whieh the evidence disproves. Ibid., p. 92.

An amended convietion may be made out apd returned under the
certiorari at any time before the conviction has been quashed or the defen-
dant released. R. v. MeDonald, 26 N.B.B. 404; R, v. Lawrence, 43
U.C.Q.B, 188; R.v. Richardson, 20 Ont, R. 514; E.v. House, 2 Man.R. 58,

Under sec. 889 the eourt may, on certiorari, adjudieate de novo on the
ovidence given befors the magistrate; but the ecourt should not amend a
eonvietion if in s0 doing it has to exercise the diseretion of the magistrate,
K. v. Whiffin (1900}, 4 Can. Cr. Cas. 141 (N.W.T.).

860. Disposal of penalties on conviction of joint
offenders,—When several persons join in the commission of
the same offence, and upon conviction thereof each is adjudged
to pay a penalty which includes the value of the property, or the
amount of the injury done, no further sum shall he paid to the
person. aggrieved than such amount or value, and costs, if any,
and the residue of the penalties imposed shall be applied in the
game manner ag other penalties imposed by a justice are directed
to be applied. R.S.C. e. 178, s 54

861. First conviction in certain cases.—Whenever
any person is summarily convicted before a justice of any
offence against Parts XX. to XXX. inclusive or Part
XXXVTII of this Act and it is a first convietion, the justice
may, if he thinks fit, discharge the offender from his conviction
upon his making such satisfaction to the person aggrieved, for
damages and costs, or either of them, as are ascertained by the
justice. R.8.C. e 178, s. 55.

The omission of the magistrate to agk the aecused whether he had been
previously convieted does not deprive him of jurisdiction to receive proof
of the prior convietion, R, v, Wallace, ¢ Ont. R. 127, per Armour, J.:
R. v. Brown, 16 Ont. R. 41. :

862, Certificate of dismissal.—If the justice dis-
misses the information or complaint he may, when required so
to do, make an order of dismissal in the form BBB in schedule
one hereto, and he shall give the defendant a certificate in the



Part LVIIL SUMMARY CONVICTIONS. [§ 862] 749

form CCC in the said schedule, which certifieate, upon being
afterwards produced, shall, without further proof, be a bar to
any subsequent information or complaint for the same matter,
against the same defendant. R.8.C. c. 178, 5. 56.

Forx BBB.—
FORM OF ORDER OF DISMISSAL OF AN INFOEMATION OR
COMPLAINT,
Canada,
Provines of ) }
County of ,

Be it remembered that on , information was laid
{or complaint was made) before the undersigned, a
justice of the peace in and for the said county of , for
that (ete., as in the summons of the defendant) and
now at this day, to wit, on , at , (if ot any

adjournment insert here: “to which day the hearing of this
case was duly adjourned, of which the said C.D. had due
notice,” both the said parties appear before me in order that I
should hear and determine the said information (or complaint)
(or the said A.B. appears before me, but the said C.D., although
duly called, does not appear); [whereupon the matter of the
said. information (or complaint) being by me duly considered,
it manifestly appears to me that the said information (or com-
plaint) is not proved, dnd] (if the informant or complainant
does not appear, these words may be omitted), I do therefore
dismiss the same, and do adjudge that the said C.D. do pay to

the said A.B. the sum of , for his costs incurred by
him in defence in his behalf: and if the said sum for costs is
not paid forthwith {or on or hefore ), I order that the

satme be levied by distress and sale of the goods and chattels of

the said C.D., and in default of sufficiént distress in that behalf,

I adindge the said C.D. to be imprisoned in the common gaol of

the said county of , at , in the sald eounty

of (and there kept at hard labour) for the term of

, unless the said sum for costs, and all costs and

* charges of the said distress {and of the commitment and eon-

veying of the said C.D. to the said common gaol) are sooner
paid.

Given under my hand and seal, this day of
in the year , at ' , in the county aforesaid.
J. 8, [sEAL. ]
J. P., (Name of County.)

¥
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Form CCC.—
FORM OF CERTIFICATE. OF DIBMISSAT.

Canada,

Provinee of .

County of , )
I hereby certify that an information (or complaint) pre-
ferred by C.D. against A.B. for that (etc., as in the SUMONS )
was this day considered by me, a justice of the peace in and for

the said county of , and was by me dismissed (with
CO8t8).

Dated at , this day of , In the
Jear

J- 8., (sBa1.]
. P., (Name of County.)

This certifieate of dismizsal may he granted as well where the informant
neglocts to appear, and the complaint is dismissed on that ground, as where
he does appear and the information is dismissed on the merits. Ex parte
Phillips (1884), 24 N.B.R. 119. TUpon the hearing of an information for an
offence against the Canada Temperance Act the defendant jn answer to the
charge gave in evidence a sertificate stating that sn information against the
defendant for the same offence had been considered and was dismissed, but
the police magistrate gave no effect to the eertificate of dismissal, on the
ground that the origival information had been dismissed on the dsfault of
the informans to appear and give evidence and not on the merits, and it
was held that it was within the power of 4 magistrate, to whom s certifieate
of dismissal is tendered as a bar to his proceeding, to inguire whether such
prosecution was reel and bona fida, or was institoted frandulenily and col-
lugively for the purpese of eseaping the penelties of the Acet. Ibid.

863. Disobedience to order of justice.—Whenever,
by any Act or law, authority is given to commit a person to
prison, or to levy any sum upon his goods or chattels by distress,
for not obeying an order of a justice, the defendant ghall be
served with a copy of the minute of the order before any warrant
of commitment or of distress is issued in that behalf ; and the
order or minute shall not form any part of the warrant of com-
mitment or of distress. R.8.C. e, 178, s. 57.

This seetion originated with see. 52 of the Summery Convictions Act,
32-33 Viet,, ch. 31. It applies oniy to orders of justices as distinguished
from eonvietionus. R. v, Sanderson {1886}, 12 Ont. R. 178, 181: R. v.
O'Leary, 3 Pugsley (N.B,) 264: Paley on Convietions, 5th ed,, 288. A
defendant must take notice of n convietion as his peril.  Ihid,

' The commitment mnst be to the common gaol of the ecounty for whieh
the justiees shall be acting.” Paley, p. 337, 'The warrant is bad if it only
orders in general terms that the defendant be earried to prison. R. v.
8mith, 2 Btr. 934,
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A warrant of commitment is bad if it simply directs the gacler io *‘im-
prison'’ the defendant for the stated time, without specifying the place of
imprisonment. Re J. W. King (1801), 4 Can. Cr. Cas. 426, per Forbes,
Co. J.

The deeeription of the place of imprisonment in a warrant of commit-
ment is sufficient if the privon be described by its gitustion or some other
definite description. Ibid.

Where a warrant of commitment whieh sadjudges imprisonment is
delivered to & eonstable, and the defendant then being at large deposits
money with the eonstable as seeurity for his appearance when reguired nnd
procures the constable to delay the execution of the commitment for a time,
the defendant eamnot object to a subsequent arrest, aceompanied by B
return of his deposit, on the greund that it was illegal as being a second
arrest under the same warrant. Ex parte Doherty (1899), 5 Can. Cr, Cas.
94 (N.B.}. -

Semble, an unreasonable delny in issning a warrant of commitment may
be a ground for diseharge on habess eorpus if the deley works an injustice
to the defendant. Ihid.

{Amendment of 1800.} .

864. Common assault.— Whenever any person is charged
with common assault any justice may summarily hear and
determine the charge.

2. If the justice finds the assault complained of to have
been accompanied by an attempt to commit some other indiet-
able offence, or is of opinion that the same is, from any other
eircumstance, a fit subjeet for prosecution by indictment, he
shall abstain from any adjudication thereupon, and shall deal
with the case in all respects in the same manner as if he had no
authority finally to hear and determine the same.

Before the Code, & magistrate couid dispose summarily of any case of
common sgsaalt. Buet onder the Code either the complainaut or the party
complained against might refuse the magistrate the right to proceed, and
the ease had then to go before the grand jury and the party be indieted.
The magistrate has by this amendment jurisdietion to summarily determine
the complaint without regard to the desire of either the prosecutor or the
defendant that it should be gent np for irial under indietment, and an
indietment for common assault will only lie under the circumstances stated
in dnb-section 2. i .

The applieant C. having appeared to an information charging him with
agsault and praying that the case might be disposed of sumwarily underthe
statute, H., the complainant, applied to amend the information by ndding
the words ‘‘nnd falsely imprison’’; this being refnsed H. offered no evidenoce,
and a second information was at onee laid, ineluding the charge of false
imprisonment. The magistrate refused to give a certificate of dismiseal of
the firat charge, or to proceed further thereon, but endorsed on the informs-
tion '‘Case withdrawn by the permissiom of the court, with the view of
having a new information laid.’’ It was held that the complainapt could
not, even with the magistrate’s consent, withdraw the eharge, the defendant
being entitled to have it disposed of. R. v, Conklin {1871}, 31 U.C.Q.B.
160. TUnder sub-see. (2) the magistrate is, if he thinks the case a proper
one for indietment. to proceed as upon a preliminary inquire, and he may
sllow the information to be amended and re-gworn. See note to sec. 558.
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865. Dismissal of complaint for assault,—If the jus-
tice, upon the hearing of any case of assault or battery upon the
merits where the complaint is preferred by or on behalf of the
person aggrieved, under the next preceding section, deems the
offence not to be proved, or finds the assault or hattery to have
been justified, or so trifling as not to merit any punishment,
and accordingly dismisses the complaint, he shall forthwith
meake out a certificate under his hand, stating the fact of such
dismissal, and shall deliver such certificate to the person against
whom the complaint was preferred. R.8.C. e. 178, 8. 74,

866. Release from further proceedings.—If the
person against whom any such complaint has been preferred, by
or on behalf of the person aggrieved, obtains such certificate, or,
having been convicted, pays the whole amount adjudged to be
paid, or suffers the imprisonment, or imprisonment with
hard labour, awarded, he shall be released from all further or
other proceedings, civil or eriminal, for the same canse., R.S.C.
e. 178, 5. 75.

This seetion does not apply to bar a eivil action for mesault, after convie-
tion and payment of the fine, where sueh econvietion is by a petit jury on &
trial upon an indietment. Clermont v, Lagaeé (1897}, 2 Can. Cr, Cas. 1.

In Quebee it has been held that a convietion upon a chavrge of ag-
gravated assault tried by s magistrate under see. 783 {¢) of the Criminal
Code, with the consent of the aceused, and the payment of the fine thereby
imposed, will constitute abar to & eivil action for damages tor such assault.
Hardigan v, Graham (1897}, 1 Can, Cr. Cas, 437 (Que.).

But in Ontaric it is held on the contrary that the eivil action is barred
only where the charge is trisble summarily under sec. 864 without regard to
the eonsent of the aceused, and that see, 8G6 does mot have that effect
where the aharge iz under sec. 262 for the indijetable offence of sssanlt
(E?)usirag actusl bedily harm. Nevills v. Ballard (1897}, 1 Can. Cr. Cas. 454

Omnt.}. - i

The injury to clothing or loss of property from the person by reason of
the assanlt does not constitute a eause of action distinguishable from the
eivil metion for assaulf, and any elaim in respeet of suek injury or loss will
likewise be barred where see. 866 applies. Hardigan v. Grabam, supra.

On a charge of shooting and wounding with intent, the justices holding
8 preliminary enquiry eannot, of their own motion, vary or reduce the
charge to one of common assanlt and sc acquire jurisdietion to adjudicate
thereupon. Miller v, Les (1898), 2 Can. Cr. Cas. 282,

A eertificate of convietlon by justices for common assault under those
eireumstances, and the payment of the fine imposed, do not bar a eivil
action by the injured party for damnges against the wrongdoer, and this
seotion does net apply. Ibid.

Where a magistrate invested with the powers of two justices tries a ease
of aggravated assanlt under the summary trisls procedure with the congent
of the aceused (pde, 786}, the convietion is a bar to further eriminal pro-
ceedings for the same cause (see, 789}, but not te be a eivil astion for
damages. The provisions of see, 866 do not apply to sueh a case, Clarke
v. Rutherford (1901), 5 Can. Cr. Cas. 13 (Ont.},
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A summary sonvietion for assault has been held sufficient to bar a sub-
sequent indictment, charging an assault and wounding with intent to
murder, where the sccused had been summoned befors magistrates by the
prosecator of the indietment for the same assault, and had been imprisoned
on his making default of payment of the fine imposed by the magistrates..
R. v. Btanton {1851), 5 Cox C.C. 324, per Erle, J,

It was said by Coltman, J., in R. v. Walker (1843), 2 Moody & Rob.
446, that there is no difference in principle’ whether a party has besn con-
vieted or aequitted; and that ona eomplaint for & common assault the
Jugtices were to determing whether such assault wae aceompnnied with any
felonious intention, and on that question they are like any other court of
¢ompetent jurisdietion, and their decision is of the same finality as if the
party had been convicted by 4 jury. 2 Moody & Rob. 457.

The rule at common law is that where a person has beenconvicted for an
offence by a court of competent jurisdietion, the conviction is & bar to all
further eriminal proceedings for the ramse offence; the prineiple is that no
man shall be placed in peril of legal penalties more than once on the same
aceusation. R, v. Miles (1880}, 17 Cox C.C. 9.

It iz a well-established principal that a series of charges shall not be
preferred, and, whetker a party acoused of a minor offence ie gsequitted or
convieted, he Bhall not be charged again on the same facts in a more aggra-
vated form. K. v. Elvington (1861), I Best & Smith 688, 696 {Cockburn,
C.J., and Blackburn, J.).

It was held by the Court for Crown Caees Reserved in R. v, Morris {1867) .
iR 1 C.C.R. 90, that a convietion for asssult and the imprisonment conse-
quent thereon are not either at common law or under 24-95 Viet,, e¢h. 100,
sec. 45 (Can, Cr. Code 866), & bar to an indistment for manslaughter of the
person asssulted, should he subsequently die from the efects of the assault.
Per Martin, B,, and Byles and Shee, JI.; Kelly, C.B., disgenting.

In the last-mentioned case, Martin, B., considered the word ** eause **
in the statute, corresponding to sec. 866 of the Code, as used synonymously
with the words *‘ geeusation ’? or © charga 71 while Byles, J., said that the
word *‘ eause ’* may undoubtedly mean  aet,”’ but it is ambiguous, and it
may alsc and, perhaps, with greater propriety be held to mean ‘! cause for
the aecueation '’: and in that view the eause for the indietment for man-
glaughter comprehendad more than the caunse in the summons before the
magistrates, *‘for it comprehends the death of the party assaulted.’’ L.R. 1
C.C.R. 85,

In n more veeent case, at the Durham Assizes, November 23, 1895, the
opposite view was taken by Grantham, J., the presiding judge. R.v.Hilton
{1893}, 58 J.P. {Eng.], 778. Iun that case it appesred that the defendant
Hilton was indicted for the manslasughter of one Robert Jackson, The
alleged assault whieh caused the death of Jackson csenrred on the 12th of
October. On the 21st of October cross-summonses for assault were heard
by the justices and both cases were dismissed, Af that time the decensed
man’s injuries wers not ¢ousidered serious, but on the 22nd of November
he died from the effects of a elot of hlood on the brain. Hilton was there-
upon charged with mansianghter. Counsel for the prieoner produced a
certificats of dismissal of the charge of assanlt by the justicer under 24 &
25 Viet., eh. 100, see, 45, and raised the plea that the prigoner had already
been acquitted of the charge of asaanlt and eould not be tried again. The
judge secepted this view, and the prisoner was discharged.

48—CHIM. CODE,
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867. (osts on convietion or order.—In every case of
s summary conviction, or of an order made by a justice, such
justice may, in his discretion, award and order in and by the
conviction or order that the defendant shall pay to the prose-
eutor or complainant such costs as to the said justice seem rea-
sonable in that behalf, and not inconsistent with the fees estab-
lished by law to be taken on proceedings had by and before
justices. R.8.C. c. 178, s. 58. :

A general power to award costs was first conferred by the statute 18
Geo. I1L., eh. 18, before whick no sueh power existed exeept under gpecial
statutes. R, v.Brown (1888), 16 O.R. 41, 46,

The award of costs under a summary convietion should direet payment
thereof to the informsnt and not to the justies, R. v. Roehe (1900}, 4 Can.
Cr. Cas, 64. :

868. Costs on dismissal,—Whenever the justice, instead
of convicting or making an order, dismisses the information or
complaint, he may, in his discretion, in and by his order of
dismissal, award and order that the prosecutor or complainant
shall pay to the defendant such costs as to the said justice seem
reasonable and consistent with law, R.8.C. e. 178, s. 59.

869. Recovery of costs when penalty is adjudged.—
The sums so allowed for costs shall, in all cases, be specified in
the conviction or order, or order of dismissal, and the same
shall be recoverable in the same manner and under the same
warrants as any penalty, adjudged to be paid by the conviction
or order, is to be recovered. R.8.C. ¢. 178, s. 60.

870. Recovery of costs in other cases,—Whenever
there is no such penalty to be recovered, such costs shall be recov-
erable by distress and sale of the goods and chattels of the party,
and in default of distress, by imprisonment, with or without
hard labour, for any term not exceeding one month. R.8.C.
e. 178, & 61.

( Amendment of 1894.)

8%71. Fees,.—The fees mentioned in the following tariff
and no others shall be and constitute the fees to be taken on
proceedings before justices in proceeding under this part:—
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Fees to be taken by Justices of the Peace or their Clerks.

5 o =

=

11.
12.

13.

14.

[

S@omw

Information or complaint and warrant or summons

. Warrent where summons issued in first instanece. . .

Each necessary copy of summons or warrant. . ... .,
Each summons or warrant to or for a witness or wit-
nesses. (Only one summons on each side to he
charged for in each ease, which may contain any
number of names. If the justice of the case
requires it, additional summonses shall be issued
without charge) .......... ... ... ... ...,
Information for warrant for witness and warrant. .
Each necessary copy of summons or warrant for wit-
L1
For every recognizance .......................
For hearing and determining case ............. .
Tf case lasts over two hours ...................
Where one justice alone cannot lawfully hear and
determine the case, the same fee for hearing
and determining to be allowed to the associate
jnstiee.
For each warrant of distress or commitment ... ..,
For making up record of conviction or order
where the same is ordered to be returned to
688108 OF ON CETHLOTATL . ...\.'.''veevss...
But in all cases which admit of a summary pro-
ceeding hefore a single justice and wherein
no higher penalty than $20 can be imposed,
there shall be charged for the record of con-
vietion not more than ..................
For copy of any other paper econnected with any
case, and the minutes of the same, if demanded,
per follo of 100 words .....................
For every bill of costs when demanded to be made
ont indetail ....... ... . ... .. . ...,
(Items 13 and 14 to be chargeable only when
there has been an adjudication.)

Constables” Fees.

Arrest of each individual upon a warrant ........
Serving sUMMONE. ..o .ovvvenrirt i,

8 cts.
0 50
0 10
0 10

0 10
0 50

0 10
0 25
0 50
1 00

0 10
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3 cts.
3. Milenge to serve summons or warrant, per mile
(one way) necessarily fravelled ..............
4. Same mileage when service cannot be effected, but
only upon proof of due diligence.
5. Mileage taking prisoner to gaol, exclusive of dis-
bursements necessarily expended in his eonvey-
ALIOE s eeeneverrersveerasonaioanesrerneee 010
6. Attending justices on trial for each day necessarily
employed in one or more cases when engaged less
than four hours .......eveeevsssnsanres--. 100
7. Attending justices on trial, for each day necessarily
employed in one or more cases, when engaged
1more than four hours .. v.vvvvvereseanaseeon 130
8. Mileage travelled to attend trial (when public con-
veyance can be taken only reasonable disburse-

0 10

ments to be allowed) one way, per mils ....... 0 10
9. Serving warrant of distress and returning same. .. 100
10. Advertising under warrant of distress ......... 100

11. Travelling to make distress or to search for goods
to make distress, when no goods are found (one
way), per mile ... 0 10
12. Appraisements, whether by one appraiser or more,
"2 cents in the dollar on the value of the goods.
18. Commission on sale and delivery of goods, 5 cents
in the dollar on the net produce of the goods.
52 V., c. 45, 5. 2 and Sch.

Witnesses” Fees.

$ cts.

1, Each day attending trial ........ccocveeaenns 075
9. Mileage travelled to attend trial (one way), per

mile ... e. U | B N

Excessive ¢osts.] —A justice’s order dismissing an information under
¢ Mhe Summery Convictions Act,’” ordered the informant to pay as costs @
gum which inelnded itemg for “f rent of hall,’? *‘ counsel fee,’’ “eompensa-
tion for wages,'! and ** railway fare.”’ Held, that none of these items could
legally be charged us costs. R. v. Laird {1889}, 1 Terr. L.R. 179. In that
eage the eourt held that it had no power to amend the order by deduneting
the illegal items; thongh it could amend by striking out in toto all that
part of the order relating to costa. K. v. Laird (1880}, 1 Terr. L.R. 178;
gecs. 596 and B89 seem not to apply to ‘‘orders of dismissal,’’ but to be
limited to orders or convictions against the aceused.

‘The allowance by the magistrate on a snmmary eonvietion, of exceasive
eosts in respect of mileage to the econstable for serving subpenas upon
witnesses, is not a ground for guashing the eonvietion. Kx parte Rayworth
{1898), 2 Can. Cr. Cas. 230 (N.B.). :
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If the magistrate charges excessive coats, althoughhe does so innocently,
he is liable in & oivil astion to be made to refund the excess. Ex parte
Howard {1893), 32 N.B.R. 237.

8%2. Provisions respecting convictions.— Whenever
a conviction adjudges a pecuniary penalty or compensation to
be paid, or an order requires the payment of a sum of money,
whether the Aect or law authorizing such convietion or order
does or does not provide a mode of raising or levying the pen-
alty, compensation or sum of money, or of enforcing the pay-
ment thereof, the justice by his conviction, or order after adjudg-
ing payment of such penalty, compensation or sum of money,
with or without costs, may order and adjudge—

( Amendment of 1894.)

(@) that in default of payment thereof forthwith, or
within a limited time, such penalty, compensation or sum
of money shall be levied by distress and sale of the goods
and chattels of the defendant, and, if sufficient distress
cannot be found, that the defendant he imprisoned in the
common gaol or other prison of the territorial divi-
sion for which the justice is then acting, in the
manner and for the time directed by the Act or law
authorizing such conviction or order or by this Act, or for
any period not exceeding three months, if the Aet or law
authorizing the conviction or order does not specify impris-
onment, or does not specify any term of imprisonment,
unless such penalty, compensation or sum of money and
costs, if the convietion or order is made with costs, and the
expenses of the distress and of conveying the defendant to
gacl are sooner paid; or '

{dmendment of 71894.)

(b) that in default of payment of the said penalty, com-
pensation or sum of money, and costs, if any, forthwith or
within a limited time, the defendant be imprisoned in the
manner and for the time mentioned in the waid Aect or law,
or for any perod not exceeding three months, if the Act or
law authorizing the conviction or order does not specify
imprisonment, or does not specify any term of imprison-
ment, nnless the said sums with the like costs and expenses
are sooner paid.
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(Amendment of 1900.)

(¢) whenever under such Act or law imprisonment with
hard labour may be ordered or adjudged in the first instance
as part of the punishment for the offence of the defendant,
the imprisonment in default of distress or of payment may
be with hard labour.

9. The justice making the conviction or order mentioned in
the paragraph lettered (a) of sub-section 1 of this section may
issue a warrant of distress in the form DDD or EEE, as the
ease requires ; and in the case of a conviction or order under the
paragraph lettered (5) of the said sub-section, a warrant in one
of the forms FFF or GGG may issue;

(a) if a warrant of distress is issued and the constable
or peace officer charged with the execution thereof returns
(form XII) that he can find no goods or chattels whereon to
levy thereunder, the justice may issue a warrant of commit-
ment in the form JJJ.

3. Where by virtue of an Aet or law so authorizing the jus-
tice by his conviction adjudges against the defendant payment

. of a penalty or compensation, and also imprisonment, as pun-
ishment for an offence, he may, if he thinks fit, order that the
imprisonment in default of distress or of payment, as provided
for in this section, shall commence at the expiration of the
imprisonment awarded as a punishment for the offence.

4, The like proceeding may be had upon any convietion or
order made as provided by this section as if the Act or law
authorizing the same had expressly provided for a convic-
tion or order in the above terms. R.S.C. e, 178, ss. 62, 66, 67
and 68.

Forx DDD,—

. L]
" WARRANT OF DISTRESS UPON A CONVICTION FOR A PENALTY,

Canada,
Provinee of ) }
County of R
To all or any of the constables and other peace officers in the said
county of .
Whereas A, B, lateof , (labourer), was on. this day
{or on last past) duly convicted before , 4 jus-

tice of the peace, in and for the said county of , for that
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(stating the offence, as in the conviction), and it was  thereby
adjudged that the said A. B. should for such his offence, for-
feit and pay (d&e., as in the conviction), and should also pay to
the said C. D. the sum of , for his costs in that behalf;
and it was thereby ordered that if the said several sums were not
paid (forthwith) the same should be levied by distress and sale
of the goods and chattels of the said A. B., and it was thereby
also adjudged that the said A. B, in default of suficient dis-
tress, should be 1mprlsoned in the common gaol of the said
county, at , in the said county of (and there
kept at hard labour) for the space of , unless the said
several sums and all costs and charges of the said distress, and
of the commitment and conveying of the said A. B. to the said
common gaol were gooner paid; *And whereas the said A. B,
being so convicted as aforesaid, and heing (now) required to
pay the said sums of and has not paid the
same or any part thereof, but therein has made default: These
are therefore to command you, in His Majesty’s name, forth-
with to make distress of the goods and chattels of the said A. B.;
and if within days next after the making of such dis-
tress, the said sums, together with the reasonable charges of tak-
ing and keeping the distress, are not paid, then to sell the said
goods and chattels so by you distrained, and to pay the money
arising from such sale unto me, the convicting justice (or one of
the convicting justices), that I may pay and apply the same as
by law directed, and may render the overplus, if any, on
demand, to the said A. B.; and if no such distress is found, then
to certify the same nnto me, that such further proceedings may
be had thereon as to law appertain.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.
J. 8., [smav.]
J.P., (Name of Counfy.)
Forn EEE.—
WARRANT OF DISTRESS UPON AN ORDER FOR THE PAYMENT OF
MOKEY.
Canada,
Provinee of s }
County of .

To all or any of the peace officers in the said county of
Whereas on , last past, a complaint was made
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before , & justice of the peace in and for the said
county, for that (dc., as in the order), and afterwards, to wit,
on 5 at , the said parties appeared before

(as wn the order), and thereupon the matter of the
said complaint having been considered, the said A. B. was
adjudged to pay the said C. D. the sum of , o1 Or
‘before then next, and also to pay to the said C. D.
-the sum of , for his costs in that behalf; and it was
ordered that if the said several sums were not paid on or hefore
the said then next, the same should be levied by dis-
tress and sale of the goods and chattels of the sard A. B.; and it
was adjudged that in default of sufficient distress in that behalf,
the said A. B. should be imprisoned in the commeon gacl of the
said county; at , in the said county of , unless
the said several sums, and all costs and charges of the distress
(and of the ecommitment and conveying the said A. B. to the
said common gaol) were zooner paid; *And whereas the time in
-and by the said order appointed for the payment of the said
several sums of , and has elapsed, but the said
A. B. hasg not paid the same, or any part thereof, but therein has
-made default: These are, therefore, to command you, in Iis
Majesty’s name, forthwith to make distress ot the goods and
chattels of the said A. B.; and if within the space of
days after the making of sneh distress, the said last mentioned
sums, together with the reasonable charges of taking and keep-
ing the said distress, are not paid, then to sell the said goods
and chattels so by you distrained, and to pay the money arising
from such sale unto me (or some other of the convicting justices,
as the case may be), that I (or he) may pay or apply the same
as by law directed, and may render the overplus, if auy, on
demand, to the said A. B.; and if no such distress can he found,
then to certify the same unto me, to the end that such proceed-
ings may be had therein, as to law appertain.

Given under my hand and seal, this day of s
in the year , at , in the county aforesaid.
J. 8., [smat.]

J.P., (Name of County.)
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Form FFE.—

WARRANT OF COMMITMENT UPON A CONVICTION FOR A PENALTY
IN THE FIRST INSTANCE,

Canada,

Province of N }

County of

To all or any of the constables and other peace officers in the said
county of , and to the keeper of the commeon
gaol of the said county of 5 at , in the

said county of . _

Whereas A. B., late of , ({abourer), was on this day
convicted before the undersigned , 4 justice of the
peace, in and for the said county, for that (stating the offence,
as in the conviction), and it was thereby adjudged that the said
A, B, for his offence, should forfelt and pay the sum of
(te., as in the conviction), and should pay to the said C. D. the
sum of , Tor his costs in that behalf; and it was thereby
further adjudged that if the said several sums were not paid
(forthwith) the said A. B. should be imprisoned in the common
gaol of the county at , in the gaid county of
(and there kept at hard labour), for the term of s
unless the said several sums (and the costs and charges of con-
veyving the said A. B. to the said common gaol) were sooner
paid; and whereas the time in and by the said convietion
appointed for the payment of the said several sums has elapsed,
but the said A. B. hag not paid the sane, or any part thereof,
but therein has made defandt: These are, therefore, to command
vou, the said peace officers, or any onc of you, to take the said
A.B., and him safely to convey to the common gaol at afore-
said, and there to deliver him to the said keeper thereof, together
with this precept: And I do hercby commmand you, the said
keeper of the said common gaol, to receive the said A. B. into
vour custody in the said common gaol, there to imprison him
(and keep him at hard labour) for the term of , unless
the said several sums (and costs and charges of carrying him to
the said common gaol, amounting to the further sum of ),
are sooner paid nnto yon, the said keeper; and for your so doing,
thiz shall be your sufficient warrant.

Given under my hand and seal, this day of s
in the vear , at , In the connty aforesaid.
J. 8., [sean.]

J.P., {(Name of County.)
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Form GGG.—

WARBANT OF COMMITMENT ON AN ORDER IN THE FIRST

INSTANCE.

Canada,

Province of 1

County of o

To all or any of the constables and other peace officers in the said
county of , and to the keeper of the common
gaol of the county of , at , in the said
county of .

Whereas, on last past, complaint was made before
the undersigned , & Justice of the peace in and for
the said county of , for that (&e.; as in the orde?'),
and afterwards, to wit, on the day of , 8t

A B and C. D, appeared before me, the said justice {or as ¢ 'r,s
in the order), and thereupon having considered the matter of
the eomplaint, I adjudged the said A. B. to pay the said C. D.
the sum of , on or before the day of
* then next, and also to pay to the said C. D. the sum of
~ for his costs in that behalf; and I also thereby adjudged that 1f
the said several sums were not paid on or befors the -
day of then next, the said A. B. should be imprisoned
in the common gaol of the county of y 8t , in
the said county of (and there be kept at hard labour)
for the term of , unless the said several sums (and the
costs and charges of conveying the said A. B. to the common
gaol, as the case may be) were sooner paid; And whereas the
time in and by the said order appointed for the payment of the
"said several sums of money has elapsed, but the said A. B. has
not paid the same, or any part thereof, but therein has made
default: These are, therefore, to command you, the said peace
officers, or any of you, to take the said A. B. and him safely to
convey to the said common gaol, at aforesaid, and there
10 deliver him to the keeper thereof, together with this precept:
And I do hereby command you, the said keeper of the said
common gaol, to receive the said A. B. into your custedy in the
said common gaol, there to imprison him (and keep him at
hard labour) for the term of , unless the said several
sums (and the costs and charges of conveying him to the said
common gaol, amounting to the further sum of ), are
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sooner paid unto you the said keeper; and for your so doing,
thig ghall be your sufficient warrant.

Given under my hand and seal, this day of ;
in the year , at , in the county aforesaid.
J. 8., [sman.]

J.P., (Name of County.)
Form IIT.—

CONSTABLE'S RETURN TO A WARRANT OF UISTRESS,

I, W. T., constable of - , in the county of ,
hereby certify to J. 8., Esquire, a justice of the peace in and
for the county of , that by virtue of this warrant

I have made diligent search for the goods and chattels of the
within mentioned A. B., and that I can find no sufficient
goods or chattels of the said A. B. whereon to levy the sums
within rmentioned. .

Witness my hand, this day of , one thousand
nine hundred and

Ww. T,
Forym JIJ.—

WARRANT OF COMMITMENT FOR WANT OF DISTRERS,

Canada,

Province of , }_

County of Sy

To ali or any of the constables and other peace officers in the
county of , and to the keeper of the common
gaol of the said county of , at , in the

said county,

Whereas (dc., as in either of the foregoing distress warrants,
DDD or EEE, to the asterisk,* and then thus): And whereas,
afterwards on the day of , in the year afore-
aaid, I, the said justice, issued a warrant to all or any of the
peace officers of the county of , commanding them, or
any of them, to levy the said sums of , and ,
by distress and sale of the goods and chattels of the said A, B.;
And whereas it appears to me, as well by the return of the said
warrant of disfress, by the peace officer who had the execution of
the same, as otherwise, that the said peace officer has made dili-
gent search for the goods and chattels of the said A. B., but that
1o sufficient distress whereon to levy the sums above mentioned
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could be found: These are, therefore, to command you, the
said peace officers, or any one of you, to take the said A. B.,
and him safely to convey to the common gaol at , afore-
said, and there deliver him to the said keeper, tugether with this
precept: And I do hereby command you, the said keeper of the
said common gaol, to receive the said A. B. into your eustody,
in the said common gaol, there to imprizon (and keep him at
hard labour) for the term of , unless the said several
sums, and all the costs and charges of the said distress (and of
the commitment and conveying of the said A. B. to the said
common gaol) amounting to the further sum of ', are
sooner paid unto you, the said keeper; and for so doing, this
ghall he your suflicient warrant.

Given under my hand and seal, this day of )
in the vear ,at , in the county aforesaid.

J. 8., [sEarn.]
J.P., {Name of County.)

Warrani of distregs.]—It is not essential that a warrant of distress should
be dated, and if it ig not iszued too soon, it is not meterial thot it bears too
early a date. R. v. Bandersoun (1888), 12 O.R. 178; Newman v. Earl of
Hardwieke, 3 N, & P, 368,

No warrants of distress for non-payment of penalties ean he jgsued on a
Sunday. R. v. Myers, 1 T.R. 263. -

It is not necessary that the bailiff should go to the premises and search
for goods on whieh he might distrain if he was otherwise satigfied that it
would be useless to do s0. R. v. Banderson (1886), 12 O, R, 178,

A distress to enforee payment of a fine upon a conviction under the
Canada Temperance Act is not a proceeding in right of the Crown, and goods
deized under a distress warrant therefor are not repleviable unless the
magistrate who issued it acted without juriedietion. Hannigan v, Burgess
{1888}, 26 N.B.R. 99.

The ecourt refused a mandamus to the mayor of a munieipality to Isrue a
distress warrant on 2 eonvietion made by him under the Canada Temperanes
Aot where the by-law and eonviction were open te grave objections, which
had been taken on the trial hefore him, and whieh heclaimed made it 1llegal
for him te proceed. R. v. Ray (1478}, 44 U.C.Q.B. 17,

Remand pending distress. —See see¢, 876,

Costs of distress.]—If the justice making & summary convietion adjudges
a pecunisry peuslty and a distress to realize same, and in defanlt of suffi-
eient distress that the defendsant be imprisoned, the costs of the distress
and of conveving the defendant te gaol mre not in the diseretion of the
jnstice, but must be inelnded in the formal conviction. R, v. Vantassel
{No. 1) (1894}, 5 Can. Cr, Cas. 128 (X.5.)., The omission of that provision
from the formal convietion will invalidate the eonvietion. R. v. Vantasgel
(No. 2) {1894}, 5 Can. Cr. Cas. 133 (N.8.),

Buot it is unneceasary for the justice to insert in the minute of eonvietion
any provision that the defendant shall pay sueh costs of distress and eon-
veying to gacl, ag a pre-requisite to his discharge from euetedy before the
end of the term of imprisonment. R. v. Vantassel (No. 1), supra,
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The formal conviction may provide under sae, 872 (a) for the payment of
the costs both of the distress sund of eonveying to gaol, although the minute
of eonvietion does not include the costs of distress but merely directs
imprisonment unless the penslty and costs and the costs of conveying to
gaol are sooner paid. Ibid.

The expression *‘ costs and charges ’’ nsed in Code forme WW and FFF
Las the same mesgning as the ferm ‘' expenses’ in see. 872 (a). Ibid.

The Summary Convietion Aet, B.8.C. ch. 178, see. 66, sontained a pro-
vision that the costs of econveying should be imposed **if the justice thinks
fit g0 to order.”

Under it it was held that sueh costs were diseretionary with the magis-
trate; Ex parte Whalen, 20 N.B.R. 146; R. v. Mc¢Donald, 26 N.5.R. 84;
but a different rule prevails under sec, 872 as it does not contain the words
of limitémtion just quoted. R. v. Vantassel {No. 2} {1894), 5 Can. Cr, Cas.
133 (N.8.).

Fatse return lo distress werrani,]—The eourt eannot in certiorari pro-
ceadings try the truth of the return on affidavits. R. v. Banderson {1886),
12 O.R. 178,

The magistrate is justified in acting upon the bailiff’s return that suffi-
eient distress cannot be found if it should subsequently appear that the
return was untree. R. v. Sanderson (1886), 12 O.R. 178; Hill v. Bateman,
2 Strange 710; Moffat v. Barnard, 24 U.C.Q.B. 498, 502. But the bailiff
will be liable to an action if he makes an untrue return knowing it to be
falze. Ibid.

But in New Brunswiek it hes been decided thet on a habeas corpus
application under Consol, 8tat., N.B., ch. 41, sec. 4, it may be shewn that
the constable’s return to the warrant of distress, that there was not
suffieient property to satisfy it, is false, and that therefore the commitment
based therson, under whieh the party is imprisoned, was improperly issned.
Ex parte Fitzpatriek (1893), 5 Can Cr. Cas, 191; 32 N.B.R. 182.

Warrant of commitment.]—1f the warrant does not sef forth that the
magistrate had adjudieated on the matter of imprisonment it does not shew
jurisdiotion to direct imprisonment and is therefore void, Ex parte Taylor
(1898), 8¢ C.L.J. 176 (P.E.1.}.

The warrant of commitment on a eonvietion for an offence less than a
felony must be in the possession of the police officer at the time of the
arrest. Ex parte McManus (1894), 22 N.B.R. 481; Codd v. Cabe (1876),
1 Bxeh. D. 852. But the arrest need not be by the hand of the officer execut-
ing the warrant if he is mear at hand snd aeting in the arrest, although not
actually in sight. Ex parte MeManus (1804}, 22 K.B.R. 481; Biatch v.
Areher, 1 Cowp, 63. It is not suffielent if the officer holding the warrant be
in sight but too far away to be assisting. E. v. Patience (1837), 7 C. & P.
775, Nor will the possession of the warrant by the constable’s superior
officer at the police station suffice. Gallinrd v. Laxton (1862),2B. & 8. 363.

The convieted party was arrested on Sunday on s warrant of commifment
issued by the parish eourt eommissioner for the parish of Chatham, in the
county of Northumberland, in default of payment of fine for violation of
the Canada Temperanes Aet, and was sent to gaol. Held, that the arrest
being on Bunday, was void, and that prisoner must be forthwith discharged
from enstody. The order was made exempting the gaoler form lishility.
Ex parte Freeker {1897}, 33 Can. Law Jour. 248,

Imprisonmient nol exceeding three months.] -—The word “penalty,*’ although
generally applied to peenviary punishment, as by fine, inclndes also pun-
ishment by imprisonment. A convietion awarding ninety days’ imprison-
ment as an alternative punishment on non-payment of a fine where the
statute autborized tbres months’ imprisonment is bad, as ninety days may
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possibly be mere than three months. R. v, Gavin (1897), 1 Can. Cr. Cas.
a0 (N.8.) . )

Urless there he suffleient distress to eover the penalty and costy, the
return upon the warrant of distress should state that faet, and upon that a
warrent of commitment may issue, but if a portion of the pemalty has been
paid the amount should be returned before the sliernative punishment of
imprisonment is resorted to. Sinden v. Brown (1890}, 17 Ont. App. 173,
176, per Burton, J.A. .

If the punishment be a penalty of $50 and sosts, er, in the alternative,
if there was no distress from which the penalty and costs could be made,
imprisonment for thirty days; and if one-half of the penalty had been made
by distress, the party convieted cannot be made to suffer imprisonment for
thirty days in addition; and there is no provision in the law to graduate or
reduce the ferm of imprisonment in proportion to the amount paid upon the
penalty. Sinden v. Brown (1800}, 17 Out, App. 178, 176, per Burton, J.A.

Hard labour,]—Before the amendment of this section in 1900 it was held
that if did not anthorize an award of imprisonment with hard lsbour in
default of payment of the fine, unless the Act or law nunder which the con-
vietion is had provides the same in respect of the non-payment of the
penalty; and this notwithstanding sueh Act or law authorjzes & punishment
in the first ingtunee by imprisonment with hard labour. R.y. Horton {1897),
3 Can. Cr. Cas. 84 (N.8.).

Costs of eonveying to gaol.]—Section 66 of the Summary Convietions Act
R.8.C. eh. 178, from which Code see. 872 13 adopted, provided that in that
eagse on a return of ‘“mo goods and chattels’’ whereon to levy, the juatice
might issue his warrant of commitment requiring the constable to convey
the defaulter to the gaol and the kesper to receive and imprison him for the
time directed unless “‘the sum or sums adjudged to be paid and all costs and
charges of the distress and also the costs and charges of the commitment
and conveying of the defendant to prison, if such justice thinks fil 50 (o order
. are soouer paid.”’ Tnder it the power to award the costs of con-
veying ihe defendant to gaol was held to be diseretionsry with the magis-
teate and that he might direet the payment of them or not as he saw fit, K.
v. Hamilton 1 Terr. L.R. 172, 175, Wetmore, J., in that case said: ‘‘The
forms of convietion and warrant provided for these cases are in keeping
with this diseretionary power: the form of convietion is J 1, the words
‘and of the commitment and conveying of the said A. B. to the said
gaol,’ are in brackets, thus indieating that they are to be inserted or left
out accordingly as the justice in his diseretion direete that they shall be
paid or not. The form of the warrant of commitment provided for in lhese
enses N & is similar, the same or similar words are in brackets, and the form
of this warrant is in aceordanes with the provisions of see. 66, When, how-
ever, imprisonment is awarded in the first instance in default, there is
nothing to be found in the body of the Act, or elzewhere, expressly vesting
in the justice a diseretionary power to award the sosts of conveying the
defendant to gaol. In looking at the form of eonviction provided for in
that case, J 2, it will be seen that the words ‘snd the sosts and eharges of
conveying the ssid A. B. to the said common guaol’ are vot in bracketr, but
upon looking at the form of commitment applisable to such cagse, O 1, we
find that the words ‘and costs and charges of earrying him to the said
eommon gaol amounting to the further sum of ' are in brackets.
Now, these words must be in brackets for some purpose, and the only con-
ceivable purpose for so putting them in brackets is that in some cases they
are to be inserted in the warrant and in other eases they are not, When
then are they to be inserted? The magistrate has no diseretion as in the
other cases mentioned to insert them or not. The only conelusion to srrive
ab is that they are to be inserted when the substantive Act, which creates
the offence and the punishment, authorizes it, otherwise they are not to be
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inserted. That being go, the words in the form of convietion J 2, snthoriz-
ing imprisonment unless the costs and eharges of conveying the defemdant
to geol are paid, ean only be inserted when the substantive Act authorizes
sueh imprisonment.’’ .

A warrant of commitment by justices in default of paymeni of a fine
impoged under the Customs Aet for smugeling, end uader whieh the geosused
is required to pay also the expenses of being eonveyed to gaol befors he can
obtain Lie liberty, is invalid if the amount of such expenses are not stated
therein. R.v. Thomas McDonald (1898), 2 Can, Cr. Cas. 504 (N.8.}.

It has been held that where on a proseeution under provineial law the
costs of eonveying the defendant to gao! eannot be legally awarded sgaiust
him on a eonviction, and the sum of such costs is stated in the warrant of
e¢ommitment, the improper inclusion of same cannot be treated as sur-
plugage, snd will invalidate the warrant. Re J. W, King (1901}, 4 Can.
Cr, Cas. 426 (N.8.); B. v. Doherty (1899), 3 Can. Cr. Cas. 505, dis-
tinguished.

- Where in a summary convietion it was adjudged that in default of pay-
ment of the fine and of the amount taxed o the prosesutor for his costs, and
in defanit of sufficient distress therefor, the defendant be imprisoped for a
term specified, unless such fine and costs, ete., and the costa’of the com-
mitment, wers sooner paid, the words ‘‘costs of the commitment?’
irregularly included therein may be treated as aurplusage, and their in-
clueion will wot invalidate the convietion, if, in faet, there are no costs of
eommitment apart from the costs taxed aud ailowed in the convietion and
warrant of commitment. K. v. Doherty {1899), 3 Can, Or. Cas. 505 (N.8.}.

Iimprisonnieng without previous distress.]—A couvietion under the Caneda
Temperance Act may by virtus of the above see, 872 (b) direet imprison-
ment in defaunlt of payment of the fine and costs, without any award of &
distress upon the defendant’s goods. Ex parte Casson (1897), 2 Can. Cr,
Cns. 483, This alters the prior law, and the deeision in R. v, Sullivan, 24
N.B.E. 149, is no longer of anthority. .

A mapgistrate trying a ease under the summary convictions clanses may,
under this seetion, sward imprisonment in defanlt of peyment of the fine
without direeting that a distress shall first be made upon the defendant’s
goods and chattels. Fxp. Gorman (1898), 4 Can. Cr. Cas. 305 (N.B.}.

Upon a summary conviction and fine for keeping a bawdy-house the
powers of & magistrate for enforeing payment of the fine are limited to
directing imprisonment for & period not exeeeding three months under sub-
sec. 1 {F), althongh he might impose imprisonment for six months in the
first instanee instead of o fine under see. 208. R. v. Stafford (1898}, 1 Can.
Cr. Cas. 238 (K.5.).

It was held in R, v. Horton, 3 Can, Cr. Cas, 84, by the Supreme Court of
Nova Heotia, that see. 872, before the 1900 amendment, did not autborize
an award of imprisonment with hard labour in defanlt of payment of the
fine unless the Aet or law under whieh the eonvietion was made provided
tha same in respect of the non-payment of the penalty; and this notwith-
standing that puch Aet or law authorized a punishment in the first instance
by oither imprisonment with hard labour or fine.

The amendment does away with that anomaly and makes the proeedure
in this respeet under the Summary Convietions elaunses of the Code (Part
LVIII.) eonform with the Proecedure under the Summary Trials elanses
{Part LV). See R, v. Crowell (N.8.), 2 Can. Cr. Cas, 34, and R. v.
Burtress (N.5.), 3 Can. Cr. Cas. §36.



768 [§873] CrimMivar CobE.

873. Order as to collection of costs.—When any
information or complaint is dismissed with costs the justice may
issue a warrant of distress on the goods and chattels of the prose-
cutor or complainant, in the form KKK, for the amount of such
costs; and, in default of distress, a warrant of commitment in
the form LLL may issue: Provided, that the term of impris-
onment in such case shall not exceed one month. R.S.C. e. 178,
8. 70,

Forn KKK —

WARRANT OF DISTRESS FOR COSTS UPON AN ORDER FOR DISMISRAL
OF AN INFORMATION OR COMPLATNT.

Canada,
Province of ,
County of \ }
To all or any of the constables and other peace officers in the said
county of . '
Whereas on last past, information was laid (or com-
plaint was made) before , & justice of the peace in and
for the said county of , for that (&c., as in the order of
dismassal) and afterwards, to wit, on , at , hoth
partieg appearing before , in order that (T) should hear

and determine the same, and the several proofs adduced to (me)
in that behalf, being by (me) duly heard and considered, and
it manifestly appearing to (me) that the said information (or
complaint) was not proved, (I) therefore dismissed the same,
and adjudged that the said C. D. should pay the the said A. B.
the sum of , for his costs incurred by him in his defence
in that behalf; and (I) ordered that if the said sum for costs
was not pald (forthwith) the same should be levied on the goods
and chattels of the said C. D., and (I) adjudged that in default
of sufficient distress in that behalf the said C. D. should be

imprisoned in the common gaol of the said county of )
at , in the said eounty of , (and there kept at
hard labour) for the space of , unless the said sam

for costs, and all costs and charges of the said distress, and of
the eommitment and conveying of the said A. B. to the said com-
mon gaol, were sooner paid; * And whereas the said C. D,
being now required to pay to the said A. B. the said sum for
costs, has not paid the same, or any part thereof, but therein has
made default: These are, therefore, to command vou, in His
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Majesty’s name, forthwith to make distress of the goods and
chattels of the said C. D., and if within the term of .
days next after the making of such distress, the said last men-
tioned sum, together with the reasonable charges of taking and
keeping the snid distress, shall not be paid, then to sell the said
goods and chattels so by you distrained, and to pay the money
arising from such sale to (me) that (I) may pay and apply
the same as by law directed, and may render the overplus (if
any) on demand, to the said C. D., and if no distress can be
found, then to certify the same unto me (or to any other Jus-
tice of the peace for the same county), that such proceedings
may be had therein as to law appertain,

Given under my hand and seal this , day of ,
in the year , at , in the county aforesaid.

' J. 8.,¢ [ smaL.]
J.L., { Name of County.)

Fory LLL.—

WARRANT OF COMMITMENT FOR WANT OF DISTRESS.

Canada,

Provinee of s }

County of )

To 21l or any of the constables and other peace officers in the said
county of , and to the keeper of the common
gaol of the said econnty of , ab , in the

said county of .

Whereas (&e., as in form KKK to the asterisk,* and then
thus): And whereas afterwards, on the day of ,
in the year aforesaid, I, the said justice, issned a warrant to all
or any of the peace officers of the said county, commanding them,
or any one of them, to levy the said sum of ©, for costs,
by distress and sale of the goods and chattels of the said C. D.:
And whereas it appears to me, as well by the return to the said
warrant of distress of the peace officer charged with the execu-
tion of the same, as otherwise, that the said peace officer has
made diligent search for the goods and chattels of the said C. D.,
bnt that no sufficient distress whereon to levy the sum above men-
tioned eould be found: These are, therefore, to command you,
the said peace officers, or any one of you, to take the said C. D.,
and him safely convey to the eommon gaol of the said county,
at » aforesaid, and there deliver him to the keeper

49—0RIN. CODE,
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thereof, together with this precept: And I hereby command
you, the said keeper of the said common gaol, to receive the said
C. D. into your custody in the said common gaol, thers to
imprison him (and keep him at hard labour) for the term of
, unless the gaid sum, and all the costs and charges of
the said distress {(and of the commitment and conveying of the
said C. D. to the said common gaol, amounting to the further
sum of ), are sooner paid unto you the said keeper;
and for your so doing, this shall be your sufficient warrant.
(Given under my hand and seal, this day of
in the year , at , in the county aforesaid.
J. 8., [sBaL.] '
J.P., (Name of County.)

874. Endorsement of warrant of distress—If after
delivery of any warrant of distress issued under this part to the
congtable or constables to whom the same has been directed to
be executed, sufficient distress cannot be found within the limits
of the jurisdiction of the justice granting the warrant, then upon
proof being made upon oath or affirmation of the handwriting
of the justice granting the warrant, before any justice of any
other territorial division, such justice shall thereupon make an
endorsement on the warrant, signed with his hand, authorizing
the execution of the warrant within the limits of his jurisdietion,
by virtue of which warrant and endomement the penalty or
sum and costs, or so mueh thereof as has not been before levied
or paid, shall be levied by the person bringing the warrant, or
by the person or persons to whom the warrant was originally
directed, or by any constable or other peace officer of the last
mentioned territorial division, by diatress and sale of the goods
and chattels of the defendant therein.

9. Such endorsement shall be in the form HHH in schedule
one to this Act. R.S.C. e. 178, 5. 63.

Form HHIL.—
ENDORSEMENT IN BACKING A WARRANT OF
DISTRESS.
Canada,
Provinee of , }
County of ,

Whereas proof upon oath has this day been
made before me , & justice of the peace
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in and for the said county, that the name of J, 8.
to the within warrant subseribed is of the hand-
writing of the justice of the peace within men-
tioned, I do therefore authorize W. T., who brings
me this warrant, and all other persons to whom
this warrant was originally directed, or by whom
the same may be lawfully executed, and also all

peace officers in the said county of s
to execnte the same within the said eounty.
_ Given under my hand, this day of
, one thonsand nine hundred and
0. K,

J.P., (Name of County.)

875. Distress not to issue in certain cases.— Whenever
it appears to any justice that the issuing of a distress warrant
would be ruinous to the defendant and his famity, or whenever
it appears to the justice, by the confession of the defendant
or otherwise, that he has no goods and chattels whereon to levy
such distress, then the justice if he deems it fit, instead of igsuing
a warrant of distress, may commit the defendant to the common
geol or other prison in the territorial division, there to be impris-
oned, with or without hard labour, for the time and in the man-
ner he would have been committed in ease such warrant of dis-
tress had issued and no sufficient distress had been found. R.8.C.
o 178, 5. 64,

Under & warrant of distress upon & convietion for an offence against the
seeond part of the Canada Temperance Aect, the defendant’s property must
be levied on, though it consiste of intoxieating liguors only, end iz in a
place where the second part of the Actis in force. Ex parte Fitzpatrick
{1803), 5 Can, Cr, Cas. 191 (N.B.).

The Canads Temperance Act does not prohibit judieial sales of intoxi-
eating liguors. Ibid.

876. Remand of defendant when distress is ordered.
—Whenever a justice issues a warrant of distress as hereinbe-
fore provided, he may suffer the defendant to go at large, or
verbally, or by written warrant’in that behalf, may order the
defendant to be kept and detained in safe custody, until
return has been made to the warrant of distress, unless
the defendant gives sufficient security, by recognizance
or otherwise, to the satisfaction of the justice, for his appear-
ance, at the time and place appointed for the return of the war-
rant of distress, before him or hefore such other justice for the
same territorial divigion as shall then be there. R.B.C. c. 178,
4 65,
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877. Cumulative punishment.—Whenever & justice,
upon any information or complaint, adjudges the defendant to
be imprisoned, and the defendant is then in prison undergoing
imprisonment wpon conviction for any other offence, the warrant
of commitment for the subsequent offence shall be forthwith
delivered to the gacler or other officer to whom it is directed;
and the justice who issued the same, if he thinks fit, may award
and order therein that the imprisonment for the subsequent
offence shall commence at the expiration of the imprisonment to
which the defendant was previously sentenced. R.8.C. ¢ 178,
s 69. '

The prisoner was convisted on the 18th of February, 1895, forunlawfully
keeping for ssle intoxieating liquors in violation of the seecond part of the
Canada Temperance Act, and he was adjudged to paya fine of $5U and ecoats,
and if not paid and in default of distress, that he should be imprisoned for
eighty days. A warrant of commitment was issued on 19th July, 1895. On
17th June, 1803, he was convicted by the same justices for a second offence
under the same Act, and fined $100 and costs, and in defeulf of payment to
be imprisoned for eighty days. A warrant of commitment was issned on
18th July, 1896. He was arrested on the 29th January, 1898, under the
Arst warrant, and after eighty days imprisoament wag discharged. On 8£th
Ssptember, 1806, he was arrested on the second warrsnt. An application
was now made for hie discharge on the ground that as the imprisonments
were not expressed to be cumulative, they must be taken to have been con-
eurrent by virtue of ses. 877 of theCode. Barker, J., in refusing the appli-
eation, said there was an important distinetion between the case of an
offence for which the justice awards imprisonment as s punishment and one
for which a penaliy ean only be imposed, and where the imprisonment is
merely ‘a means of enforcing payment of the penalty. Under see. 100 of
the C.T. Act any person violating the provisions of the second part of the
‘Aot is liable for the first and seeond offence to & fine, and it is only for the
purpose of enforeing payment thai imprisoument is awarded. In this
respeet the case was to be distinguished from R.~. Cutbush (1867}, L.R.
2 Q.B. 379, and Castre v. R. (1881}, 6 App. Cas. 229, He referred to
gecn. 872, 877 and B80 of the Code us recognizing thie distinetion. As the
prisoner when in custody under the first warrant was not nndergoing pun-
ishment, his imprisonment eould net be said to refer to the second offence.
R. v. Doherty {1896), 32 C.L.J. 595.

878. Recegnizances.—Whenever a defendant gives secur-
ity by or is discharged upon recognizance and does not after-
wards appear at the time and place mentioned in the recogniz-
ance, the justice who took the reeognizance, or any justice who
is then present, having certified upon the back of the recogniz-
‘ance the non-appearance of the defendant, may transmit such
recognizance to the proper officer in the provinee appointed by
law to receive the same, to be proceeded upon in like manner
as other recognizances; and such certificate shall be prima facie
evidence of the non-appearance of the said defendant.

3
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(Amendment of 1895),

2. Such certificate shall be in the form MMM in schedule
one to this Act. :

3. The proper officer to whom the recognizance and certifi-
cate of default are to be transmitted in the Provinee of Ontario,
shall be the clerk of the peace of the county for which such
justice is acting; and the Court of General Sessions of the Pesce
for such county shall, at its then next sitting, order all such
recognizances to be forfeited and estreated, and the same shall
be enforced and collected in the same manner and subject to the
same conditions as any fines, forfeitures or amercements imposed
by or forfeited before such court. In the Provinee of British
Columbia, such proper officer shall be the eclerk of the County
Court having jurisdiction at the place where such recognizance
is taken, and such recognizance shall be enforced and collected in
the same manner, and subjeet to the same conditwons as any fines,
forfeitures or amerecments imposed by or forfeited hefore such
County Court; and in the other provinees of Canada such
proper officer shall be the officer to whom like recognizances have
been heretofore aceustomed to be transmitted under the law in
force before the passing of this Act; and such recognizances
shall be enforced and collected in the same manner as like recog-
nizances have heretofore been enforeed and collected.

Form MMM, —

CERTIFICATE OF NON-APPEARANCE TO BE ENDORSED
ON THE DEFENDANT'S RECOGNIZANCE,

I hereby certify that the said A. B. has not

appeared at the time and place in the said con-

dition mentioned, but therein has made default,

by reason whereof the within written recogniz-

ance ig forfeited.
J. 8., [szavr.]

J.P., (Name of County.)
** Aeknowledge to A.B.’’ is not equivalent to *‘aeknowledge to owe to
A.B." A recognizance taken before a police wagistrate under 32 & 33
Viet., e¢h. 30, 9ee. 44, omitted the words *'to owe’ ; it was held that the

omission was fatal, and that an action would not lie upen the inatrument ag
-& recognizanes. L. v, Hoodless (1881), 45 U.C.Q.B. 558,

Britisk Columbiz,]—In snmmary convietions under ses, $78 of the Or.
Coda, the certificats of default of appearance, as in the preseding rule, shall
be trangmitted by the justice of the pesce to the elerk of the County Court
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hav'ing jurisdiction at the place wherein such reebgnizanee is taken, and be
proceeded upon by order of the County Court judge, if he thinks proper, in
like manner as other recognizances, B.C. Rule 47.

879. Appeal, —Unless it is otherwise provided in any
special Act under which a convietion takes place or an order is
made by a justice for the payment of money or dismissing an
information or complaint, any person who thinks himself
aggrieved by any such conviction or order, the prosecutor or
complainant, as well as the defendant, may appeal in the Prov-
inee of Ontario, to the Court of General Sessions of the Peace;
in the Provinee of Quebee, to the Court of King’s Bench, Crown
side; in the Provinces of Nova Scotia, New Brunswick and
Manitoba, to the County Court of the district or county where
the cause of information or ecomplaint arose; in the Provinee of
Prince Edward Island, to the Supreme Court; in the Provinee
of British Columbia, to the County or District Court, at the
sitting thereof which shall be held nearest to the place where
the cause of the information or complaint arose; and in the
North-West Territories, to a judge of the Supreme Court of
the said Territories, sitting without a jury, at the place where
the cause of the information or complaint arose, or the nearest
place thereto where a court is appointed to be held.

9. In the District of Nipissing such person may appeal to
the Court of General Ressions of the Peace for the county of
Renfrew. 51 V., c. 45,8 7; 52 V., ¢. 45, 5. 6.

Right of appeal.]—An appeal under 879% from a summary eonvietion in
the Provinee of Quebec to the Court of Quesn’s Beneh of that provinee can
only be taken where the offsnce charged iz one within the legislative anthor-
ity of the Parlisment of Caneda, and not where the offence is againet a
provineial gtatute. Code see. 840; Lecours v, Hurtubise (1898}, 2Can. Cr.
Cas. 521.

The appeal to the Quebee Court of Queen’s Beneh, Crown Side, provided
in see. 879, does not apply te a convietion by the Harbour Commiesioners,
in their eapacity of the pilotage authority, depriving a pilot of his license. .
Buch a convistion is subject, in the Province of Quebee, to proceedings by
cortiorari to the Superior Court on proof of due cause for evocation. Arcand
v. Montreal Harbour Commissioners (1887), 4 Can, Cr, Cas. 461 (Que.).

One D.M. having been on 27th August, 1862, convieted hefore justices of
the peace for sllowing card playing at his inn was fined $20 and costs.

- On jundgment being pronounced he remarked that he wounld pay the fine,
but he would see further about it, It was held that the facts as set out did
not amount to the waiver of the right tc appeal, ns the money was paid under
proteat, and the court stated its opimion {hat a party should not, on any
doubtful ground, be deprived of a right of appesl against a summary eon-
vietion. In re Justices of the Counties of York and Peel, éx parte D.
Mason (1863), 13 U.C.C.P. 15,

Where there is & right of appeal from a summary convietion, and it
appears upon an applieation for a ecertiorari to bring up the eonviction to
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be quashed thatthe ground alleged therefor is more properly the subject of
an appeal, the diseretion of the ecourt should be exercised by refusing the
certiorari. R. v, Herrell {No. 2} (18989), 3 Can. Cr. Cas. 15 {Man.}, per
Dabue, J.

The appeal from a summary convietion under the Beaman’s Aet of
Canada for harbouring and secreting a deserting seaman is under this sec-
tion {870) and not under sec. 743 of the Code, and in the Provinee of
Quebec the appeal should he taken to the Crown side and not to the appeal
side of the Court of Queen’s Beneh of that Provinee. R. v. O'Des (1899),
3 Can, Cr. Cas. 402 (Que.}.

All the provisions of secs. 879-880 are to be faken as embodied in the
Act as to frands against cheese factories, 52 Viet. {Can.), ch. 43, see. O,
except as varled by or inconsistent with the latter Act, and confer the
power to award ¢osts on anappeal taken under see. 9 thereof. R. v. Melntosh
{1887}, 2 Can, Cr. Casg. 114 (Ont.).

An appeal lies under this seetion from & convietion made under the
Pisheries Act, R.8.C., ¢h. 85, see. 18, notwithstanding the rpecial appeal
provided by that Aet. R.v. Townsend {1801), 5 Can. Cr. Cas. 143 (N.8.).

The specisl appeal, which under the Fisheries Act may be made to the
Minigter of Marine and Fisheries, may be taken after the disposal of an
appeal to & county court. Ibid. : '

Counvicetions by two justices of the peace under paragraph 7 of see. 782
may be appealsd in the same manner as under see. 879, but it in no way
affocts other eonvietions on summary trial whieh, under see. 872, are not
suseeptible of appeal. R, v. Portugais (1901), 5 Can. Cr. Cae. 100 {Que.]}.

It will be cbserved that in this and the following sections relating to
appeals from summary convictions, a distinetion is drawn between the
“Yoourt’’ and the *f sittings of the court.”’

Right of certiorari] —ln matters coming under the provisions of the Code,
the right io certiorari i8 taken away in respect of any eonviction or order
hsd or made before any justise of the peace if the defendant has appealed
therefrom to any court to which an appeal is anthorized by law (see. 887)
and also in respeect of any convietion or order made upon snch appeal, or
the conviction or order afirmed, or affirmed and amended, in appeal. Sees.
886, 887.

Tt ig wel! established that a provision taking away the eertiorari does not
apply where there was an absence of jurisdietion. Ex parte Bradlaugh
{1878), 3 Q.B.D. 511; but although the writ is allowed to igsue, the order
removed will not be guashed in sueh a case exeept upon the ground either
of s manifest defect of jurizdietion or a manifest frand in proeuring it.
Colonial Bank v. Willan (1874}, L.R. § P.C, 417.

The power of a Superior Court to remove proceedings before justives of
the peace ig incident to the superintending aunthority whieh that court
pogsesses over inferior jurisdietions and it was held that the direction of &
statute {22 Car. 2, eh. 1, sec. 6) which gave an appeal to the sessions and
enacted that ‘*no other court whatsoever shall intermeddle with any cause
or caused of appeal upon this Act but they shsll be finally determined in the
quarter sessions only’’ did not pravent the removal of the order by eoartiorari.
R, v. Morlay, 2 Burrows 1040. Unless the intention to do away with the
writ {8 shewn by express mention of certiorari, it will be inferred that the
‘‘datermination’’ referred to is in reference to matters of fact only. R.
v. Plowright, 3 Mod. 95, 2 Hawkins Pleas of the Crown, 6th ed., ch. 27,
seoe, 23,

It has, however, been held in New Brunawiek that where astatute makes
provision for an appeal from a summary ecnvietion, the diseretion of the
eourt as t¢ granting a certiorari should be exercised by refusing the latter
unless speecial cireumstances are shewn therefor. Ex parte Ross {1895), »
Can, Cr. Cas. 158 {N.B.).
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880. Conditions of appeal.—Every right of appesl
shall, unless it is otherwise provided in any special Aect, be
subject to the conditions following, that is to say:—

(a) If the conviction or order is made more than four-
teen days before the sittings of the court to which the appeal
is given, such appeal shall be made to the then next sit-
tings of such court; but if the couviction or order is made
within fourteen days of the sittings of such court, then to
the sceond sittings next after such convietion or order;

(&) the appellant shall give to the respondent, or to the
justics who tried the case for him, a notice in writing, in
the form NNNXN in schedule one to this Act, of such appeal,
within ten days after such conviction or order;

(¢) the appellant, if the appeel is from a convietion
adjudging imprisonment, shall either remain in cusr,ody
until the holding of the court to which the appeal is given,
or shall enter into a recognizance in the form OQO in the
said schedule with two sufficient sureties, before a justice,

_ conditioned personally to appear at the said court, and to
try such appeal, and to abide the judgment of the court
thereupon, and to pay such costs as are awarded by the
court; or, if the appeal is against any conviction or order,
whereby only a penalty or sum of money is adjudged to he
paid, the appellant (althoungh the order directs imprison-
rent in default of payment), instead of remaining in cus-
tody as aforesaid, or giving such recognizance as aforesaid,
may deposit with the justico convicting, or making the order
such sum of money as such justice deems sufficient to cover
the sum so adjudged to be paid, together wath the costs of
the convietion or order, and the ecosts of the appeal;
and upon such recognizance being given, or such deposit
being made, the justice before whom such recognizance ia
entered into, or deposit made, shall liberate such person, if
in cuqtods ;

(d} in case of an appeal from the order of & justice, pur-
suant to section 571, for the restoration of gold or gold-
bearing quartz, or silver or gilver ore, the appellant shall
give security by recognizance to the value of the said pro.
perty to prosecute his appeal at the next sittings of the court,
and to pay such costs as are awarded agalnst him;

{e) the eourt to which such appeal iz made shall there-
upon hear and determine the matter of appeal and make such
order therein, with or without costs to either party, inelud-
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ing costs of the court below, as seems meet to the court—and,
in case of the dismissal of an appeal by the defendant and
the affirmance of the convietion or order, shail order and
adjudge the appellant to be punished according to the convie-
tion or to pay the amount adjudged by the said order, and to
pay such costs as are awarded—and shall, if necessary,
issue process for enforcing the judgment of the court; and
whenever, after any such deposit has been made as aforesaid,
the conviction or order is affirmed, the court may order the
sum thereby adjudged to be paid, together with the coste of
the convietion or order, and the costs of the appeal, to be
pald out of the money deposited, and the residue, if any, to
be repaid to the appellant; and whenever after any such
deposit the conviction or order is quashed, the court shall
order the money to be repaid to the appellant;

(f) the said court shall have power, if neceszary, from
time to time, by order endorsed on the conviction or order,
to adjourn the hearing of the appeal from one sitfings to
another, or others, of the suid court;

() whenever any conviction or order ds quashed on
appeal, as aforcsaid, the clerk of the peace or other proper
officer shall forthwith endorse on the convietion or order a
memorandum that the same has been quashed; and when-
ever any copy or certificate of such conviction or order is
made, a copy of such memorandum shall be added thereto,
and shall, when certified under the hand of the elerk of the
peace, or other proper officer having the custody of the same,
be sufficient evidence, in zll courts and for all purposes,
that the conviction or order has been quashed. 51 V., e. 45,
s 8; 53 V., o 37, s 24.

Form NNN.—

NOTICE OF APPEAL AGAINST A CONVICTION OE CRDER.

To C. D., of , and (the nomes and additions of the
parties fo whom the notice of appeal is required to be
given).

Take notice, that I, the undersigned, A. B., of
intend to enter and proseente an appeal at the next General
Sessions of the Peace (or other court, as the case may be), to
be holden &t , in and for the county of , against
a certain conviction (or order) bearing date on or about the
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day of . » ingtant, and made by (you) J. 8.,

Esquire, a justice of the peace in and for the said county of

, whereby I, the said A, B., was convicted of having (or

was ordered} to pay » (here state the offence as in the

conviction, information or summons, or the amount adjudged to
be paid, as in the order, as correctly as possible). _

Dated at , this day of , one thousand

nine hundred and .

A, B

Memoraxpum.—If {his notice is given by several defend-
ants, or by an attorney, it may be adapted to the case.

Form 000.—

FORM OF RECOGNIZANCE TO TEY THE APPEAL,

Canada,
Province of ,
County of }
Be it remembered that on A B, o ,
(labourer), and L. M., of , (grocer), and N. O., of

(yeoman), personally came before the undersigned
, a justice of the peace in and for the said county
of , and severally acknowledged themselves to owe to
our Sovereign Lord the King, the several sums following, that
is to say, the said A, B., the sum of ' , and the said
I. M. and N, O. the sum of , each, of good and lawful
money of Canada, to be made and levied on their several goods
and chattels, lands and tcnements respectively, to the use of our
gaid Lord the King, his heirs and successors, if he; the said
A. B, fails in the condition endorsed (or hereunder written).
Taken and acknewledged the day and year first above men-
tioned, at , before me.
: J. 8, :
J.P., (Name of County.)

The condition of the within (or the above) written recog-
nizance is such that if the said A. B. personally appears at the
{next) General Sessions of the Peace (or other court discharg-
ing the functions of the Court of General Sessions, as the case
may be), to be holden at , on the day of ,
next, in and for the said county of , and tries an appeal
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against a certain eonviction, bearing date the ~ day of
, (instant), and made by (me), the said justice,
whereby he, the said A. B., was convicted, for that he, the
said A. B., did, on the day of , at
in the said county of (kere set out the offence as stated
w0 the conviction) ; and also abldes by the judgment of the court
upon such appeal and pays such costs as are by the court
ewarded, then the said recognizance to be void, otherwise fo
remain in full force and virtue.

FORM OF NOTIOE OF §UCH RECOGNIZANCE TO BE GIVEN TOQ THE
APPELLANT AND HIS STCRETIES.

Take notice, that you, A.B., are bound in the sum of
and you, .M. and N.O., in the sum of , each, that you
the said A.B. will personally appear at the next General Sessions
of the Peace to be holden at , in and for the said county
of , and try an appeal against a conviction (or order)
dated the day of , (instant) whereby you
A.B. were convicted of {or ordered, ete.), (sfating offence or the
subject of the order shortly), and abide by the judgment of the
court upon such appeal and pay such costs as are by the court
awarded, and unless you the seid A.B. personally appear and
try such appeal and abide by such judgment and pay such costs
accordingly, the recognizance entered into by you will forthwith
be levied on you, and each of you. -

Dated at , this day of , one thousand
nine hundred and .

Appeal generally.]—An appes] from a summary convistion to the General

Sessione in & criminal case does not abate by the death of the informani.
R. v, Fitzgerald (18§8), 1 Can. Cr. Caas. 420,

The magistrate’s finding in 4 summary eonviction upon a question of faet
within his jurizdietion will not he reviewed upon certiorari, and the same
ean be attacked only by way of appeal from the convietion. R.'v. Urquhart
{1889), 4 Can. Cr. Cas. 256 (Ont.).

Ag to proceedings in certiorari see note to sec, 887.

Notice within ten days.]—It is not safe for the magistrates to assume, or
for the court to require them to assume the responsibility of determining
whether or not the appeal was in time; to adjudicate upon  question ag to
their own default, and to refuse to transmit the papers. The safe way is
for the magistr&te, upon the recognizance being furnighed, to transmit
the papers leaving the judge to determine whether any dels.y which may
have arisen is attributable to them or to the appellant. 1. v Slaven
{1876}, 38 U.C.Q.B, 557,

A eonvietion having been made within twelve days {now fourteen days)
of the next sessions, notice of appeal was given to snch sessions, instead of
to the second sessions after the convietion, contrary to the 33 Viet., eh. 27,
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see. 1, and the appeal was not heard. Held, that sueh notice being inoper-
ative, there had, in effect, been no appeal, and the right of certiorari was
therefore not taken awny. See see, BS87. Held, also, that uuder the eir-
eumstanees notiee to the ehairman of the sessions of defendant’s intention
to move for the certiorari was not required. R. v. Caswell (1873}, 33
U.C.Q.B. 303,

In R. v. Crouch, 35 U.C.Q.B. 433, at p, 439, Richards, J., says : *'If
a8 o matter of faet the notice of appeal had not been given in time, or the
recognizanee entered into, or other watter required to he done before the
eppeliant could proceed with his appeal, the objeetion could probably he
taken at any time, for it would shew that the court had mo jurisdiction %o
try the appeal.™

In the case of Kent v, Olds, 7 U.C.L.J. 21, it was decided,that an appli-
eation to take the appellant’s resognizance ineourteould not be entertained,
on the ground that althongh the recognizanee need not he entered into
within ten days it must be entered into and filed before the sittings of the
court in which the appeal is made. It was also decided in Re Myers &
Wonnacots, 23 U.C.Q.B, 611, that & failure to comply with these conditions
will not be wmved by the respondent asking for a postponement after the
appellant has proved his notice of appeal en the first day of the court.

After the eourt is opened for the hearing of the appeal, it is then toolate
for the appellant to file his recognizanee. Bestwick v, Bell (1889}, 1 Terr.
L.E. 193.

A nofies of appeal was nddressed to the convieting magistrafe oniy, and
was served upon him only. The notice contained no intimation that it was
served on the magistrate for the proseeutor or complainant, nor did it appear
that the magistrate wag otherwise notified to that effeet. The motice of
appeal was held to be insufficient. Keohan v. Cook (1887}, 1 Terr. LK.
125; In re Myers & Wonnacott, 23 U.C.Q.B. 611; Ex. p. Mason, 13
U.C.C.P, 159,

A notiee of appeal from a summary eonviction neither addressed to nor
served npon the prosecutor, but addressed to and served upon one only of
two convicting justices of the peaece, is insufficient, though it appears that
when the notice was so served the justice upon whom it was served was
verbally informed that it was for the prosecutor. Hostetter v. Thomas
{1808), & Can. Cr, Cas, 10 (N.W.T.).

In a recent Britisk Columbia casge, R. v. Jack {1802}, 5 Can, Cr. Cas.
180, it was held by Bole, Co.J., that a notice of appeal from a summary
eonviction served npon the convieting justices is not invalid because it is
not addressed to them. Bnt the correctness of fhe decision iz fo be
doubted. It was held by Bélanger, J., of the Quebea Court of the Queen’s
Beneh, in Canadian Hociety v, Lauzon (1899), 4 Can. Cr. Cas. 354, that
where 4 notice of appeal under the Summary Convietions elauses is served
on the justice wheo tried the ease, instead of on the respondent himself,
such notice must shew on ita face thaf it is so served on the justiee for the
respondeunt. The notiee in that case had been directed to the justieces
alene, and did noi speeify on Its face that it was intended for the
respondent. Form NNN. begins as follows;—**To C. D, of -
and , t(the names and additions of the parties to whom the
notice of appeal is required to be given).” In Cragg v. Lamsareh (1898), 4
Can. Cr. Cas. 246, referred to supra, the notice of gppesl was not addressed
to any pergson, The Bupreme Court of the North-West Territorier hald
{and it is snbmitted that their decision was correet) that the notiece was
invalid.

In Ex parte Doherty, 25 NX.B.R. 38, the notice of appeal served omn the
justice was merely nddressed to the justice, and not to the complainant or
to the jnstiee for the complainant, and it was held sufficient., The deeizion
in R. v. Jack, supra, goes further, and holds that the notice is sufteient
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although not addressed at all, and it is therefore direetly eontrary both to
the decigions before mentioned in the Territories and to the case of
Canadian Society v. Lauzon. The latter will probably not be generally fol-
lowed, ss it places an extreme construetion cn sub-section { b} which would
make it equivalent to au enactment that the appellant should leave the
written notice with the respondent ov with the justice for delivery to him.

AB the statute suthorizes the giving of notice of appesl to the justice, it
geems reasonable to suppose that the notice may be addressed to such
justice and to him only, and that the words ** for him,’’ which follow, are
intended to convey that such notiee shall be good and suficient notice to
the respondent, who must necessarily become acquainted with the fact when
the enforecement of the justice’s deeision is sought by him. There being
no provision requiring the justice to deliver the notice t¢ the respondent on
demand or otherwiee, it is submitted that the noiice of appeal when served
upon the justice becomes part of the record of the procesdings taken before
Lim, and should be transmitted by him to the appellate eourt.

Where a noties i8 served personally upon the person required te be
notified, & written direction or address is mot usumlly neeessary. Doe v.
Wrightman, 4 Hap. 5; but Form NNN. is explicit in requiring the notice of
appeal to be addressed. Pub-sec. (b) of sec. 880 is equally explieit in
requiring that the notice shall be *‘in the form NNN.'* It is therefore
submitted, with all deference, that where the nddress ia omitted, the notice
is no longer in a ‘‘form to the like effect’’ (see. 982), nor ean it be said
that the omission is, in thie instance, a variation *‘ to suit the case,’” which
soc. 982 allows. As was pointed out by Wetmore, J.,in Craggv. Lamarsh,
the Imperial Aet, under which R. v. Justices of Essex, [1892] 1 Q.B, 490,
was decided, differs materially from the Code in that no form of notice ia
thereby praseribed.

Sub-sec, 44 of see, T of the Interpretation Aet, R.B.C. 1886, eh. 1, pro-
vides that ** Whatever forms are preseribed slight deviationa therefrom not
affecting the substanee or caleulated to mislead shall not vitiate them.”
It is not & slight diviation, when the Act gives a form of notiee and
direots that it shall be addressed to certain persons, to issue a notice not
addressed to any person. Cragg v. Lamarsh (1898), 4 Can. Cr. Cas. 246
{(N.W.T.).

Recognizance or deposit.]—It s not necessary that the recogamizance on
an appeal from a summary convietion should be accompanied by effidavits of
justifieation by the gureties, the sufficleney of the sureties being & matier
entirely for the justice before whom the recognizance is given, Cragg v.
Lamarsh, supra.

The question is quite different from that which arese in R. v. Richard-
som, 17 Ont. R. 720, and R. v. Petrie, 1 N.W.T.E., No. 2, p. 3. In those
eazes the statute and rule of eourt prohibited the court from entertaining &
motion to quash a convietion unleas the defendant was shewn to have entered
into a Teepguizance with one or more sufficient sureties. That was held to
be a provision that there must be afirmative evidence before the court in
which the motion wag made ghewing the suffleiency of the sureties before
the motion could be entertained. Crage v. Lamarsh, supra.

Where on an appeal from a summary eonvietion the appellant does not
make the deposit in lieu of recopnizance until after the sittinga of the
appellate conrt at which he should have brought the appeal on for bhearing,
and for whieh notice was given, the rppeal eannot be heard. MeShadden v.
Lachance (19011, 5 Can. Cr. Cas. 43 (B.C.).

It has been held that on an appeal to a eonrt of general sessions in
Ontario,.a non-resident of the county for which such sourt is establizhed ie
not s competent surety, R. v, Lyon, 9 C.L.T 6, per Jones, County Judge of
Brant. .
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"he failure of the magistrate to return into courfthe convietion appesled
from ot the deposit made by the appellant, if duly required to do so, has
been held in British Columbia not to prevent the hearing of the appeal.
Re Kwong Wo {1893), 2 B.C.R. 336, per Sir M. Begbis, C.J.

Eut in Toronto it has been deeided that on an appesl from a summary
convietion the appellant making a money deposit in lieu of recognizance must
see o it that such deposit is returned by the justice into the court te whieh
the appeal is taken, and in default, the appeal ¢annot be heard. The fact
that the sppellant had made such deposit is a matter of record snd is mot
propetly provable by affidavit. R. v, Gray (1800}, 5 Can. Cr. Cus. 24.
MeDougall, Co, J.

The giving of a recognizance on an appeal from & summary eonvietion,
operstes as a stay of proeesdings for the enforeement of any pecuniary
penalty imposed by the eonvicetion appealed from. Simington v. Colbourne
{1900}, 4 Can. Cr. Cas. 367 {(N.W.T.).

‘Parties to appeal.]—Whete an information g laid inthe name of an indi-
vidual deseribing himself as the agent of a sociefy named, the pociety dees
not thereby become a party to the proceedings and it has no locus stgndi to
appesl from the justices’ order dismissing the charge. The notice of appeal
must in such easo be taken in the name of the agent perscnslly, otherwisg
it may be quashed. Canadian Soeiety v. Lauzon (1809), 4 Can. Cr. Cas.
354 (Que.).

Addjournment of hearing.]—TUnder Con. Stat. U.C. ch. 114, an appesl from
a convietion could only be heard at the Court of Quarter Sessione appealed
to. Inre MeCumberand Doyle (1867),28 U.C.Q.B. 516. Sub-see.(f ) gives
an express power to the court to adjourn the hesring if necessary, l.e., on
canse being shewn for the adjournment, or on consent,

Costs of appeal,]—Where an order is made allowing prosecutor’s appeal
and eonvicting the aceused, the costs of the appeal may be included in the
costs awarded by the eonvietion, and the payment thereof may be enforeed
by s distress warrant and impriscnment in defanlt. R. v. Hawbolt (1900},
4 Can. Cr. Cas. 228 (N.8.).

Where an mppeal to a Court of (teneral Sessions of the Peace from a
summary eonviotion is not proceeded with (see sec. 884}, an order giving
" @osts to the respondent esn only be made at the same sittings for whieh
notiee of appeal was given; but where an appeal is heard, and determined
against the appellant, the formal order need not be drawn up at the same
sittings, and the respondent’s costs may be taxed nune pro tune at the next
sittings and included in a formal order then izsned in pursuance of the
direetion therefor made at the previous sittings. Bothwell v. Burneide
{1900}, 4 Can, Cr. Cas. 450 (Ont.); snd see MeBhadden v. Lachanee (1901},
5 Can, Cr. Cas. 48 (B.C.}.

Under sub-gections {¢) and ( f) there is no restriction of the power of the
court to the same sittings of the court for which notice of appeal has been
given, a8 there is in see. 884. Ibid.

Order for costs out of deposit,]—Snb-section (e) is to be constrned as
giving the conri no diseretion to refuse the applieation of the party fo be
benafited by the making of the order. For, when a statufe confers an
authority to do a judisial act upon the veourrence of eertain eirenmstances,
snd for the benefit of an interested party, the exercise of the judieial
authority so conferred i# imperative and not diseretionary when applied for
by the interested party. Fenson v. New Westminster {1897}, 2 Can. Cr.
Cas. 52,

Where a statute directs the doing of a thing for the sake of justice or
the publie good, the word gy’ is the same 88 the word “‘shall.’” R.v.
Barlow, Salk, 609, 8kin, 370, Carth. 293.
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881. Proceedings on appeal.— When an appeal against
any summary conviction or decision has been lodged in due
form, and in compliance with the requirements of this part the
court appealed to shall try, and shall be the absolute judge, as
well of the facts as of the law, in respect to such conviction or
decision; and any of the parties to the appeal may call witnesses
and adduce evidence, whether such witnesses were called or
evidence adduced at the hearing before the justice or not, either
as to the credibility of any witness, or as to any other fact
"material to the inquiry; but any evidence taken before the jus-
tice at the hearing below, signed by the witness giving the same
and certified by the justice, may be read on such appeal, and
shall have the like force and effect as if the witness was there
examined: Provided, that the court appealed to is satisfied by
affidavit or otherwise, that the personal presence of the witness
cannot be obtained by any reasonable efforts. 53 V., e 37,
8. 25. -

Power of court on appeal, ] —This seetion gives the conrt power to deal
with and consider the law as it affects the whole conviction, as well the
validity of the convietion, as the admissibility of testimony and whether the
evidenes proves the offence charged, and the court may quash the convie-
tion for defesis or errors apparent on its face. K. v. Tebe (1889), 1 Terr.
I..R. 186; hut see eontra MecLellan v, McKinnon, 1 Ont. R. 219, 238, per
Armour, J,

On au appeal to the Sessions the appellant may tender evidence and
witnesses not heard on the trial before the magistrate, and if deprived of
this right the order of Bemsions should be guashed. K. v. Washington
{1881), 46 U.C.Q.B. 221, :

An appeal from a summary convietion is, in Ontario, to be teken to the
Court of General Sesslonas of the Pesce sitting withouf a jury; and see. 881,
congtituting such court the absolute judge as well of the facts as of the law
in respeet of the convietion or decision appealed against, is intra vires of
the Dominion Parliament. R. v. Malloy (1800}, 4 Can, Cr, Cas. 118 (Ont.]).

A sigtutory provision that the appellate court shall try tbe appeal with-
out a jury is oue relating to the procedure and not to the ¢constitution of the
eourt. Ibid.; R. v. Bradshaw {1876), 38 U.C.Q.B. 564. .

882. Appeal on matters of form.—No judgment shall
be given in faveur of the appellant if the appeal is based on an
objection to any information, complaint or summons, or to any
warrant to apprehend a defendant issued upon any such infor-
mation, complaint or summons, for any alleged defect therein,
in substance or in form, or for any variance between such infor-
mation, complaint, summons or warrant and the evidence
adduced in support thereof at the hearing of such information
or complaint, unless it is proved before the court hearing the
appeal that such.objection was made before the justice before
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whom the case was tried and by whom such eonviction, judgment

or decision was given, or unléss it is proved that notwithstand-

ing it was shewn to such justice that by such variance the person

summoned and appearing or apprehended had been deceived or

misled, such justice refused to adjourn the hearing of the case

to some further day, as herein provided. R.8.C. e 178, a. 79.
See gees, 843-846 inclugive.

883. Judgment to be upon the merits,—In every case
of appeal from any snmmary convietion or order had or made
before any justice, the conrt to which such appeal is made shall,
notwithstanding any defect in such conviction or order, and
notwithstanding that the punishment imposed or the order made
may be in excess of that which might lawfully have been imposed
or made, hear and determine the charge or eomptaint on which
such conviction or order has heen had or made, upon the merits,
and may confirm, reverse or modify the decision of such justice,
or may make such other convicetion or order in the matter as the
court thinks just, and may by such order exercise any power
which the justice whose decision is appealed from might have
exercised, and such convietion or order shall have the same effect
and may be enforeed in the same manner as if it had been made
by such justice. The court may also make such order as to
costs to be paid by either party as it thinks fit.

2. Any conviction or order made by the conrt on appeal may
also be enforced by process of the court itself. 53 V., e. 37,
s. 28.

Before this epactment, an amendment of a convietion was not allowed
after the time for hearing the appeal had arrived. R, v, Bmith (1874), 35
U.C.Q.B. 51B.

The term ‘' merits?’ applied to ¢riminal proceedings must mean the
justiese of the case In reference to the guilt or innocence of the accused of
the offence with which he is charged. R.v.Cronin (1875),36T7.C.Q.B. 342

The powers of amending a defeetive summary conviction conferred by
gec. 883 on an appeal do not extend to or apply te econvictlons made under
an Ontario statnte. R. v. Lee (1801), 4 Can. Cr. Cas. 416, per MeDougall,
Co.J. Butif the conviction is hronght before a superior eou'rt on certiorari,
secs. B89 to 896 inclusive will apply. 1 Edw, VII,, (Ont.) e. 13, s 1.

The court of general seseions has no anthority to order a person to pay
any part of the costs of an appeal to them from & conviction, after he has
been acquitted on sueh appeal. K. v. Orr (1854}, 12 U.0.Q.B. 57.

If the court of general sessions give the proper judgment, g0 that
nothing remains to be done to dispose of the appeal exeept the issning of
the order, that, as a ministerial act, may be doune by the elerk of the pesce
after the elose of the session, and tested of the first day of the session, but
no subsequent session of the court can interfere with the judgment of the
previous seseicn by way of amendment or otherwise, In re Rush and the
Corporation of Bobeaygeon {1879}, 44 U.C.Q.B. 199,
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On an appeal from 8 summary convietion had upon a plea of guilty the
case should not he re-opened and witnesses ealled as to the merits for the
purpose of revising the punishment imposed, if the magistrate has not acted
oppressively. R.v. Bowman (1898}, 2 Can. Or, Cas. 89 {B.C.).

The ecourt of quarier sessions at which the appesl is heard must
determine, on quashing & convietion, whether costs are to be paid;
secondly, what costs, that is, costs of the court below, or magistrate’s
eourt, or ¢osts of the appeal, or both, and when such eosts should be paid.
The elerk of the peace may tax the costs at any time during the then sitting
of the sessions, or at any adjourned sitting thereof, but the eourt must
adept his tazation, and an order made without sneh adoption would he
invalid, In re Rush and the Corporation of Bobeaygeon (1879}, 44 U.C.Q.B.
201.

This section applies to an appesl by the prosecutor from the justice’s
order dismissing the complaint; and where an order is made allowing the
prosecutor’s appeal and convicting the aceused, the costs of the appeal
may be included in the costs awarded by the convietion, and the payvment
thereof may be enforeed by a distress warrant and imprisonment in default,
K. v. Hawbolt (1900}, 4 Can, Cr. Cas. 229 (N.8.).

All the provisions of the Criminal Code with respect to amendment of
eonvietione or orders ¢ither on appeal or when removed by eertiorari and
(subject to sec. 12 of the Ontario Summary Convietions Act) of any other .
Act of Parliament of Canada authorizing the amendment of s eonvietion or
order shall apply to couvietions or orders made under the authority of any
Statnte of Ontario or under any by-law paseed by virtue of such authority.
2 Edward VIL., Ont., ch. 12, see. 15.

(Amendment of 1894.)

884. Costs when appeal not prosecuted.—The court
to which an appeal is made, upon proof of notice of the appesl
to such court having been given to the person entitled to receive
the same, whether such notice has been properly given or not,
though such appeal was not afterwards prosecuted or entered,
may, if guch appeal has not been abandoned according to law,
at the same sittings for which such notiee was given, order to the
party or parties receiving the same such costs and charges as are
thought reasonable and just by the court, to be paid by the party
or parties giving such notiee; and such costs shall be recoverable
in the manner provided by this Aet for the recovery of costs
upon an appeal against an order or conviction. R.8.C. e. 178,
g. 81,

Casts on want of prosecution.]—Under this section the costs wonld have
to be taxed and insluded in the order of the court during the sitiings of the
court, unless taxed ouf of sessions by eonsent, and the amount afterwards
filled in the order. But in see. 880 (e) and (F) there is no resiriction of
the power of the eourt to the same sittings of the court for which notice of
&ppesl has been given. Bothwell v. Burnside (1900), 4 Can. Cr. (as. 450,
459, .

There is no jurisdiction to award costs against the appellant who defaults
in proceeding with the appesl at any other sittings than the one for whieh
notice was given. MeShadden v. Lachance (1901}, 5 Can, Cr. Cas, 43(B.C.).

0—CRIM. CODE,
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885. Proceedings when appeal fails,—If an appeal
against a conviction or order is decided in favour of the respon-
dents, the justice who made the convietion or order, or any other
justice for the same territorial division, may issue the warrant
of distress or eommitment for execution of the same, as if no

appeal had been brought. R.S.C. e 178, s. 82.

As if no appeal had been drought.]—A defendant committed to custody
under a warrant issued by the convieting magistrate gave bail for an appeal
and wag discharged from custody, and cn the appesl being heard, was found
guilty and the convietion afirmed, and the prisoner directed to be punished
according to the convietion, No process was issued by the sessions for
snforsing the judgment of the eourt, but a mew warrant wus issued by the
convieting magistrate under whiel the prisoner was retaken. Writs of
habeas corpus and certiorari were isgued, and on the return thereof a motion
was mads for the disecherge of the prisoner. It was held that the prisoner
wat not in custody or confined under the judgment of the sessions, but
under the warrant of the convicting magistrate; and that under the eir-
cumstances the eonvieting magistrate wans funmetus offleio, and therefore
could not legally issue the warrant in question, which should have been
issued by the sessions. The latter conrt could possibly have direeted punigh-
ment for the unexpired term: but if no bail had been given and the prisoner
had remained in eustody, no further order of commitment would have been
necesssry; or, if no warrant of commitment had been issuad prierto appeal.
gm magistrate could have issued one thereafter. R. v. Arscott {1883}, 9

R, 541.

886. Conviction not to be gquashed for defects of
form.—XNo conviction or order affirmed, or affirmed and
amended, in appeal, shall be quashed for want of form, or be
removed by certiorari Into any superior court, and no warrant
or commitment shall be held void by reason of any defect therein,
provided it is therein alleged that the defendant has been con-
victed, and there is a good and valid conviction to sustain the
pame. R.3.C. ¢ 178, 5. 83, .

An “* grder of dismissal ?? ia not within this section. R.v.Laird (1889},
1 Terr. LR, 179. . ) .

887%. Certiorari not to lie when appeal is taken,—
No writ of certiorari shall be allowed to remove any conviction
or order had or made before any justice of the peace if the
defendant has appealed from such convietion or order to any
court to which an appeal from such convietion or order is
authorized by law, or shall be allowed to remove any conviction
or order made upon such appeal. R.8.C. c. 178, 5. 84.

When appeal bars certiorari.]—In R. v. Btarkey, 6 Man. R., p. 889, Tay-
lor, C.J., said: **Tt is nof neeessary for the applicant te shew what has been
done in the matter of the sppeal. Even if an appeal is now pending and
being proceeded with, hisright to a writ of certiorari is not thereby nffected.
At sll events, it is mot so unless the guestion of jurisdiction is the cne
raized on the appeal.” And in R. v, Starkey, 7 Man. R. 47, a ¢ate in which
notice of appeal had heen given before rpplying for the writ of eertiorari
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and abandoned, the same judge said: ‘* By sec, 84 of the Summary Convie-
tions Act, R.8.C., eh. 178, ‘No writ of eertiorari shail be sllowed to remove
any convieiion or order had or made before any justice of the peacs if the
defendant has appealed from such convietion or order to any court to which
an appeal from sueh convietion or order is authorized by law,’ but it seems
still open to the defendant to maintain the present preceading upon any
ground which impeaches the jurisdiction of the magistrates.”” See also R,
v. Montgomeryshire, 15 L.T.N.5. 200; Paley on Convictions, Tth ed., pp.
358, 359,

An appenl is the ereature of the statute law and never lies unless given
by exprese terms, but the rule with respect to eertiorari is the very reverse;
it always lies unless expregsly taken away. R. v. Todd, 1 Russ. & Ches.
(N.8.) 86; B. v. Abbott, Doug. 553.

If the notice of appeal be vold for irregularity, certiorari is not taken
away. R. v, Caswell (1873), 33 U.C.Q.B. 303; R. v. Becker {1891), 20
Ont, R. 876.

Certiorari and not appeal is the appropriate remedy to rajse the guestion
of want of jurisdietion, ¢x. gr., whether proper service has been made aund
Jjurisdietion over the person acguired, or whether the justice was disqualified
through interest. Re Ruggles (1902), 5 Can. Cr. Cas, 163 (N.8.).

A statutory provision taking away the right to a eertiorari does mot
deprive the superior court of its power to issue the writ to quash s proceed-
ing on the ground of want of jurisdietion; snd when there is a defect in the
jurisdietion of jnstiees or inferior courts, the common law right of certiorari
should not be refused merely because 8 new trial might be had by means of
a0 appeal, Ibid.

Even where an appeal is pending, & certiorari for want of jurisdictionm
shonld not be refused unless the question of jurisdiction is being raised on
the appeal. Ibid,

A writ of certiorari may be elaimed by the Crown as a matter of right on
applieation of the Atforney-General without the production of any afidavit:
but exeept where applied for on behalf of the Crown, a certiorari is not a
writ ‘' of gourse,’’ and the 2ourt must be satisfied that there is a suficient
ground for iszuing it. Ibid. :

No more latitude ia given the court for the exercise of its diseretion in
granting or refusing & certiorari than in respest of other applications which
are in the diseretion of the eourt. Thid.

Graham, B.I., in delivering the judgment of the aourt in Re Ruggles,
supra, said: ‘I can find no English case in whieh the writ was ever refused
when there was a want of jurisdietion in the inferior tribunal, whether
an appeal was open to the spplicsnt or not, There are cases of the other
sort, namely, where there was an appeal and {(in most of them, st least) the
remedy by certiorari was taken away; then, when it was sought to review
by way of appeal the merits of the eags, the court has intimated that the
writ was taken away, and there was an appropriate remedy by appeal. Such
cages are R, v, Whitehead, Doug, 550; R. v. Cambridgeshire, 4 A. & E. 121
R. v. Middlesex, 9 A, & E. 548; and In re Riewett, 14 L. T.N.8, 538.”’

Semble, that, whether or not a convietion be good on its face, the eourt
may ou certiorari go info the facts, where the right of appeal to the General
Beszions upon both law and fact has been tsken away by statute, R. v,
Hughes (1898}, 2 Can. Cr. Cas. 3.

Justice's findings of fuct.]—Findings of faet by the magistrate are not
open to review ou motion to guash convietion in eertiorari procesdings, if
thers was evidence from whieh he might draw the conelnsion he did. Ex
parte Coulson (1893}, 1 Can, Cr. Cas. 31 {N.B.).

But 8 convietion cannot be sustained without any evidence, The evi-
dence required to support if is that which the court can see does and may
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ressonsbly support it. If there be evidenee which may support it, if
eonsidered in one view, the conmvietion will be maintained, aithough the
magistrate has formed an opinion very different from that which the eourt
wonld have formed, or although the court may think the magistrate has come
to a wrong eonclusion. Per Wilson, J., in R. v. Howarth (1873), 33
1.C.Q.B. 537, 549.

In Kova Seotia it is held that the sourt eannot entertain an objeetion that
the magistrate erronecusly found a faet which, though essential io the
validity of his order, he was competent to try. K. v. Walsh (1897], 83
C.L.J. 537 (K.8.); R. v. MeDonsld, 19 N.8.R, 336, reversed.

In the Ontario ease of K. v. Howarth, the defendant, a druggist of
Toronto, seld five cents’ worth of peppermint lozenges at his shop on &
Sunday., The purchaser did mot ask for them as medicine, he had no
doctor’s certificate, and he was neked no guestions. It was shewn that
peppermint lozenges were generally kept and sold by druggists ag medicine,
Detendant having been convicted on this evidence under C.8.U.C., eh. 104,
and fined, the conviction waa removed by certiorari. It was held that the
finding of the magistrate as to whether the lozenges were or were nof
medicine was subjeet to review by the eourt. R. v. Howarth (1873), 33
U.C.Q.B. 537.

It was held by the Queen’s Beneh Division in Ontario that a convietion
bad on itg face for uncertainty should be smended by the court to which
removed by certiorari, oniy when such court ean eonclude on the evidence
that an offence is thereby proved, K. v. Coulson (1843), 1 Can. Cr. Cas.
114 (Ont.}; 24 Ont. R. 2i6,

But in a subsequent osse of R. v, Coulson (1896), 27 Ont. R. 59, the
same defendant, coming hefore Meredith, C.J.C.P., and Rose, J., in 1896,
sitting for the Common Pleas Division, dissent was expresged from the
judgment above reporied of the Queen’s Bench Divisional Court. In the
opinion of the Common Pleas judges the evidenee should be looked at,
when the proceedings are ramoved by certiorari, in order to ree if there was
any evidence whatever to sustain the magistrate’s finding, even if no defect
appeared on the face of the eonvietion; and if there was any evidence of
that eharacter the ecourt should not review «ll the evideuse or find &3 to the
%ropri:ty of the mapistrate’s eonclusion. R. v. Coulson (1896}, 27

nt, B, 59.

Certiorari generally.]—A certiovari is an original writ iseuing ont of
chancery, or the King’s Bench, directed in the King’s name to the judges
or officers of inferior courts, commanding them to return the records of a
cause depending before them, to the end that the party may have the more
gure and speedy justice before him, or sueh other justices as he ghaill assign
to determine the canse. Bason’s Abr, *‘ Certiorari’’ title {a).

A certiorari will not be grauted where the applieant has been econvieted,
but not senteneed, Ex parte Collins (1899}, 63 J.P. 809.

Unless there is express statutory warrant for the application of the
remedy of certiornri in cases of mere administrative proceedings, there is
no jurisdietion to entertsin it, as certiorari is a proeeeding ordinarily
ppplicable to judicial scts alone. B v. Watermen’s Company, [1897]
1 Q.B. 659.%

A town eouncil which has passed u resoclution to pay informers, other
thon the inspeector, the costs and a proportion of the fine, when eollected
in prosecutions under the Canadas Temperance Act, does not thereby exer-
cise & judieial funetion. Buch & resolution is a ministerial ot legislative act
whieh the court has no jurisdiction to review or quash. Re New Glasgow
(1897), 1 Cen. Cr. Cas. 22 (N.8.}.

The record of conviction may be said generally to consist of two adjudi-
cations; the one, the adjudieation of guilt, and the other the adjudication
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of punishment. The adjudication of guilt is an entire adjudieation and
cannot be guashed in part and stand good for the residue. MeLellan v,
McKinnon, 1 O.R. 219; R, v, Dunning (1887}, 14 O.R. 53, 58.

A eonvietion which varies from the minute of adjudieation in omitting
to provide for the payment of the costs and eharges of the distress, in the
eveni of the defendant heing imprisoned for non-payment, may, however,
be amended if the ccsfs of the distress are not in the diseretion of the
magistrate, Ex parte Conway (1892}, 31 N.B.E. 405.

On an applieation to qnash a eonviction for something done eontrary to
& by-law, the legalily of the by-law may be guestioned. though it has not
been quashed. R. v. Osler (1872}, 32 U,C.Q.B, 324,

Where there is o right of review hy other process a certiorari should not
be granied except under exceptional ecircumstances. Ex parte Young
(1883), 32 N.B.R, 178. ’

Where there is a right of appeal from a summary conviction, and it
Appears upon an applieation for & certiorari to bring up the eonvietion to
be quashed that the ground alleged therefor is more properly the subject of
an appenl, the digseretion of the court should be exercised by refusing the
certiorsri, R. v. Henell (No, 2} (1898}, 3 Can. Cr. Cas. 15 {Man.}, per
Dubue, J,

Where a defendant applying for a eertiorari knows that the minute of
adjudiecation purported to be signed by three magistrates he should ask that
the writ be directed to all of them, for by direeting it to one only he affirms
that the convietion was made by one justice only, and is estopped from
tsking the objection that it was made by three. R. v. Smith (1881), 46
T.C.Q.B, 442,

‘Where there are severnl convictions for assanlt against the applicant and
others the rule nisi should not be a joint rule against all jointly; a separ-
ate rule should be taken out in each case. Ex parte Landry {1900}, 36
C.L.J, 169 (N.B.). '

On a motion for a certiorari it i necessary to produce & sopy of the
proceedings sought to be removed, Ex parte Emmerson (1895}, 1 Can, Cr.
Cas. 166 (N.B.).

1t is the duty of the party who obtains a rule to have the papers on whieh
it was granted filed in the clerk’s office; and where this had not been done
an order nisi for a eertiorar! granted at Chambers was discharged by the
eourt, Ex parte Ryan (1885), 24 N.B.R. 528. ’

Ho soon as the return to the certiorari has been filed the cause is in the I
court, and the motion paper and the rmle musl be entitled in the eauss, R.
v. Morton (1867), 27 U.C.Q.B. 132,

Objections on account of any omission or mistake in a convietion made
by a magistrate must be set forth in the rule nisi in eertiorari proceedings,
©or the same will not be allowed. X. v, Besgle (1896), 1 Can. Cr. Cas. 235
{Man,).

A single judge sitting in court eannot in Ontario hear a motion t¢ quash
& eonvietion under the Code, but application must be made at a sittings of
the court en bane. R. v. Beemer (1888), 15 O.R. 266,

Certiorari for want of jurisdiction.] —A statute enacting that no convie-
tion shsll be removed by eertiorari does not deprive the court of jurisdiction
to grant the writ where the magistrate acted without jurisdietion. R. v
Hoggard (1870) 30 U.C.Q.B. 152,

An erroneous finding on the evidence by the magistrate is not such a
want of jurisdietion as warrants the issue of a certiorari. R. v. Wallace
(1883), 4 0.R. 127. That eage is a elear affirmance of the view that eerti-
orari ¢annct issue merely for the purpose of examining and weighing the
evidence which wag hefore the magistrate. Per Osler, J.A., in R. v. Sand-
erson {1886) 12 O.R, 178.
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When there has been a plain excess of jurizdiction, thig remedy of certi-
orari would be accesgible even if a statute had declared that certiorari should
not igsue, because thai prohibition would not be held o apply where the
jussices had entertained & matter not within their juriedieiion, Hespeler v.
Bhaw (1858}, 16 U.C.Q.B. 104, ’

Where certiorari is taken away by mtatute the eourt will not lock into
the evidenee to see if the date of the offence proved is subsequent to the
date stated in the convietion, provided the magistrate had jurisdiction by
virtue of & good information and summons. Ex p. Sarah MeKinnon (1897),
33 C.L.J. 503 (N.B.).

Even though a statute purperts to take away the right to eertiorari, it
may be granted where there has been improper conduct of the magistrate or
the fundamental prineiple entitling the party to a falr frial has been over-
lovked. Re Sing Kee (1901}, 5 Can, Cr, Cas. 86 (B.C.).

Notiee io justices. J—The Imperial Statute,13 Geo. IL.,¢h, 8,5ec. 5, is in foree
in British Columhia as well &5 in Ontario, and six days previous notice of
the mction for a certiorari must be given to the justices ; and a rule nisifor
a eertiorari made returnable six days or more after mervice thereof is not a
sufficient eomplianee with the statute. Re Plunkett (1895), 1 Can. Cr. Cas.
366,

By that Act it is provided as follows:

(8) And for the better preventing vexatious delays aud expense, ocea-
pioned by the suing forth writs of certiorari, for the removal of convictions,
judgments, orders and cther proceedings before justices of the peace, be it
further enasted by the authority aforesaid that from and after the twenty-
fourth day of June, which shall be in the year of onr Lord, ome thousand
soven hundred snd forty, no writ of cerfiorari shall be granted, issned forth

. or allowed to remove any conviction, judgment, order or other proceedings
had or made by or before any justice or justices of the peace of any county,
eity, borough, town-corporate, or liberty, or the respective general or quar-
ter-sessions thereof, unless such certiorari be moved or applied for within

- gix calendar months next after such convietion, judgment, order or other
procesdings ghall be 80 had or made, and unless it be duly proved upon
oath that the said party or parties suing for the same hath or bave given six
daye’ notice thereof in writing to the justice or justices, or to two of them
(if so many there be) by and before whom sueh convietion, judgment, order,
or other proceeding shall be so had or made, t¢ the end that such justice or
justices or the parties therein eoncerned, may shew caunse, if he or they
shall go think fit, agrinst the jssuing or granting such certiorari.

The effeet of the statute 13 Geo. IL., eh. 18, see. 5, is to Imperatively
require that six days’ notice shall be given, and to meke the giving of it a
condition precedent to the imsning of the writ, and the eonviefing justices are
not driven to make an independent application to guash the eertiorari for
the want of such notice, but ean set up the defeet in answer to the rule nisi
obtained by the defendant to quash the convietion. R. v. MeAllan (1880),
45 U.C.R. 402, 408,

The magistrate may however waive the right te take the objection and
if a preliminary fact affirmed on one side iz infended to be denied by the
other, the objection should be taken promptly. It was therefore held, where
a certiorari had jssned fo s court of sessions on an affadavit of due serviee
of notiee on two magistrates sworn to have been present at the making of
the order, and a whole term had elapred after the making of the return to
the cartiorari without objection being made, that it was then toeo late to
bring in proof on an application to gqnash the certiorari, that one of the
magistrafes so served was not in fact present at the time of the making of
the order. R. v, Inhabitants of Basingstoke (15849}, 19 L.J.M.C. 28,
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The reason for giving the magistrate mnotice of the application for a
cortiorari is that he is exposed to an sction if the convietion sheuld be
quashed. R.v.Peterman {1864), 23 U.C.Q.B, 516.

Applieation for the eertiorari must be made within six calendar months
next after the convietion. Imp. Stat. 1739-40, 13 Geo. IL., ¢h. 18, see. 5.

Tt is not necessary to serve notice of motion for a certiorari to remove
4 convietion on the private prosecutor; he has nothing to do with this pro-
eeading; if the writ be granted he will then be gerved with a rule nisi; it
is that wlone with whieh he is interested. Re Lake (1877), 42 U.C.Q.B.
206; R. v. Murray (1867), 27 U.C.Q.B. 134.

An afdavit of service of notice of motion for a certiorari to remove a
convietion made by justices of the peace wes held insufficient in that it did
not identify the justices served ms the convieting justices, but as the time
tor moving for the eertiorari had not expired, the applicant was allowed to
amend his afldavit in this respect. Re Lake (1877), 42 U.C.Q.B, 206.

Quashing the certiorari.]—Where it is desired to take objeetion t¢ some
irregularity in obtaining the allowanee of the certiorari or to the issue of
the writ itself, the proper eourse is tc move to guash the writ or the
allowanee of it and not to shew the defect as cause against quashing & bad
eonviction. R. v. Hoggard (1870), 30 U.C.Q.B. 152. This is in order that
the ecourt may, if it sees fit, direct an amendment.

In shewing eause to a rule nisi to guash a convietion, objection may be
taken to the regularity of the certiorari, and & separate-application to super-
sede it need not be made. Where, therefore, on an application made after
notice to the convicting justices for a rule for a certiorari the rule was
refused, and on & subsequent ex parte application on the same material the
rule was obtained, it war held that the notice of the first application would
not enure to the benefit of the defendant on his second applieation, and that
the certiorari was irregularly obtained for want of notiee to the eonvieting
justices; and a rule to quash the eonvietion was therefore discharged., R.v.
MeAllan (1880), 45 U.C.Q.B. 402.

When & whole term has elapsed without objeetion being made after the
ease had been brought up, s preliminary objeetion {s then too late. R. v.
Basingstoke (1849), 19 L.J.M.C. 28; R. v. Whittaker {1894), 24 Ont.
R. 437.

Where the objection to the mllowance of the eertiorariis a substantial
one, and the donvietion not manifestly bad, there is no reason why the
party should be precluded from raising it on the return of the rule to¢ guash
the convietion, instead of being driven to incur the expemse of a special
motion to quash the allowanee. Where, on the other hand, the objection
is of a trivisl or merely technieal character (R. v. Hoggard, 30 T.C.Q.B,
132),the party may weil ba told that he wonld not be heard to raise It exeept
in & strietly formal and technical way; and a fortiori of the conviction was
clearly bad and must inevitably be quazhed, for in that ¢ase the recogniz-
anoe would be of no avail to the respendent, Per Ogler, J. R, v. Cluff
(1882), 46 T.(.Q.B. 565. . i

In Nova Scotin where mo step has heen taken within a year a. rule
absolute in the first instance will be grauted to guash a certiorari, R. v.
léanea) (1884}, 17 N.8.R. 87 (following City of Halifax v. Vibert, 3 E. &

. B4j.

Where a party obtaining an order nisi for a certiorari was directed by
the judge to serve the prosecutor with eopies of his afldavits and grovnds
on which the order was granted but neglected to do 80, the order was dis-
charged, Ex parte Doherty (1887), 26 N.B,R. 390,

A writ of oertiorari not signed by the prothonotary will be guashed. R.
v. Ward (1888), 21 N.8.R. 19,
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Return to eertiorari.] —The return to the eourt by & convieting magis-
{rate under & eertiorari is conelusive, and the court cannot 2o behind it.
In a ease where defendant was convieted for selling liquor without licenge
the depositions returned to the court by the gonvieting magistrate under a
certiorarl shewed that there was ne evidenee of a licenss produced before
him, while the affidavits filed on the application to guash the convietion
stated that the party had a license in faet and produced evidence of it
before the magistrate, who, moreover, himself swore that he believed &
license was produced, hut that it was not either proved, or given in
evidence; if was held that the return to the certiorari was aepnelusive, and
that the court could not go behind it. R. v. Strachan {1870}, 20 U.C.C.P,
182,

Where the first eonviction drawn up and filed with the olerk of the peace
was thought to be erronecus, and the justices drew up and returned an
amended one, such amendment nof being an amendment of the adjudication
of punishment, Hut merely of the prodeeding by which the payment of the
fine adjudicated was to be enforeed, it was held that the first convietion was
amendable snd that the amended convietion ought not to be quashed. R.
v. Menary (1890), 19 Ont, R. 691.

& spmmary convietion which iliegally imposes imprisonment with hard
labour in default of payment of the fine, may be amended at eny time befors
it is acted upon, by the return of an smended convietion omitting the words
*‘ with hard lsbour’’ but in other respects conforming to the adjudieation.
Such an amended conviction may be returned in anewer to eertiorari process
aithough the fivet convietion has been transmitted by the megistrate, pur-
guant t0 a statutory requirement, to the court to which an appeal might be
taken therefrom. R. v. MeAnn {1896), 3 Can. Cr. Cas. 110 B.C.).

Recognizance on certiorari,]-——See gee. 892,

Lapse of proceedings.]—Where an order nisi to guash a convietion has
Yeen issned, but before zervice of same upon the informant prosecutor ke
latter died, the proceedings do not lapse and can be properly eontinued by
serving the magistrates. R.v, Fitzgerald (1898), 1Can. Cr. Cas, 420 (Ont.},

The informant in certiorsri proceedings in eriminal matters is not a party
to the record slthough his name appears and although he is under liability
for costs and Lag given a recognizance for game, and, semble, upon gquash-
ing a convietion in such & ease, uo caunse of action in regpoct of its illegality
survives against the reprosentatives of the deceased informant. Ihid.

Habeas corpus with certiovari.]—In Ontario a single judge, sitting as g
eourt in bane and exereising the powers of the coutrt in bane, may izsue &
writ of habeas corpus, accomipanied by a writ of eertiorari, and may alone
quash the convietiou. In suel: cases it is no excess of jurisdietion in thae
eourt to lock at the depositions regularly before it and see if there is any
evidence of the offence charged, not rehesring the ease, as on appeal, for,
ne matter how strong the evidence may be for the prisoner, no matter what
the preponderance of avidence may be against the prosecution, if there is any
evidenee whatever, the court will refuse to interfere with the conviction.
Per Btrong, J., in Re Trepanier (1885), 12 Can. S.C.R, 111, 129.

Whers it appears, on the return to 8 certiorari, that the convicted person
is in close custody, the court may order & habeas corpus and hesr together
the motion te guash the eonvietion and the motion for the prisoner’s dis-
charge. R.v. S8pooner {1800), 4 Can. Cr. Cas, 200 {Ont.}.

The objest of the statute of the late Provines of Canada, which gave power
to a judge in chambers in Ontario to issue & writ of eertiorari, was to enable
the judge to issue that writ together with the writ of habess corpus, which
enabled him, in the ease of commitment for trial or for extradition, to have
the depositions brought before him, or in the ease of a BUMMAry commit-
ment by a magistrate, to have the commitment brought before him, and if



Part LVIIL SuMMary CONVICTIONS. [§887] 793

the eonviction was erroneous fo releasse the prisoner as being in illegal
custody, not, however, to gquash the convietion. The eourtsin Ontario having,
however, the general jurisdiction to quash convictions returned under writs
of eeortiorar] issned by judges at echambers, have exercised the power, and
rightly enough, hecause they had power to do so without especially defining
where the express statutory power ended and the common law jurisdietion
conferred by the 8lst Geo. III. began. Per Strong, J., in Re Trepanier
(1885), 12 Can, 8.0.R. 111, 128, The latter statute eonferred upon the
Court of King’s Bench of UpperCanads thelike jurisdiction as was exercised
by the Court of King's Beneh at Westminster,

If there was some evidence before the magistrate which would support a
convietion unless he gave credence to the evidence given on behalf of the
accused, the convietion will be sustained, she weight to be attached to the
evidence not being & question reviewable upon habeas corpus and certiorari.
E. v. 8t. Clair (1900}, 3 Can. Cr. Cas. 551 (Ont.).

Costs on quashing conviction, ]—Costs were refused where the defendant
filed nc afdavit denying his guilt, or casting doubt upon the correctness of
the magistrate’s conelusion upon the faets. R. v. Steele (1805), 26 Ont. R.
540. The Ontarico practice is not to give costs on guashing a convietion,
ER. v. Somers, 1 Can. Cr. Cas. 46; R. v. Crandall (1896), 27 Ont. R. 63.

Coste of quashing a eonviction by certiorari proceedings are not awarded
except in cases of misconduci of the informent or of the justice. R. v.
Banks (1835}, 1 Can. Cr. Cas, 370 (N.W.T.).

Costd of quashing a convietion are recoverable by action where no order
of protection i made. RE. v. Somers (1803), 1 Can, Cr. Cas. 46 (Ont,),

If with the notice of motion for a certiorari, a notice is served by the
defendant upon the prosecutor that unless the prosecution is forthwith
abandoned so as to save the neceasity for a further application to the ecourt
to be relieved therofrom, the costs of all the proeeedings necessary to obtain
relief will be asked—then the defendant will be iv a better position to ask
for sosts in ¢ases where the putting of the defendant to such costs is unjust
and unfair. R. v. Westgate (1892), 21 O.R., p. 622,

Costa of unsuccessful gpplication.]—Where the only record of convietion
produced hefora the ingtitution of eertiorari proceedings to quesh the same
is bad, and a valid amend:d convietion is produced in euch proceedings,
the costs of opposing the motion to guash should not be awarded against the
applicant. R. v. MeAnn (1898), 3 Can. Cr. Cas. 110 (B.C.}); R, v. Whiffin
{1900}, 4 Can, Cr, Cas. 141 (N.W.T.),

Procedendo. ] —Where B convietion has been removed by certiorari and
afterwards affirmed, the proper course is 10 send the record of the proceed-
ings back to the magistrate in order that he may eause it to be enforced in
the same way that he would have done if it had not been removed into the
eourt, E, v, Grimmer {1886}, 25 N.B.R. 450. It is not necessary to take
out @ rule to take the return off the fle betore applying for a procedendo,
it being suffeient that leave has been granted to remove the return from
the file. R.v. White & Perry (1886}, 25 N.B.R. 483, Where a convietion
has been removed by certiorari and affirmed, the court will not on an appli-
eation for a procedendo to fhe convieting justice examine into the validity
of the eonviction on grounds not taken on the motion to quash it. Ihid.

After the quashing of a writ of certiorari and the issue of a w#it of pro-
cadendo, and the return of the convietion to the magistrate, a seeond writ
of vertiorari will not be granted, R. v. Nichols {1889}, 21 N.&.R. 28B.

If the writ of certiorari issued to remove & summary conviction into the
High Court of Justice was served only upon the elerk of the peace with
whom the convietion was filed, and not upon the econvieting mapistrste,
and the magistrate, having no knowledge that certiorari had been directed,
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thereafter enforeced the convietion, he is not guilty of contempt of couri in
g0 doing. R. v. Woodyatt (1895}, 3 Can. Cr. Cas. 276 (Ont.).

Appeals from eertiorari orders.]—An ex parte order made by a judge of
the Higk Court of Justice {Ontario) in & eertiorari proceeding in a erimingl
meatier is not subject to review or to be set sgide by another judge sitting
in ''weekiy court,’’ but is appealable to a Divisional Court of the High
Court gitting en bane. K. v. Graham (1898), 1 Can. Cr. Cas. 405 (Ont.).

In Ontarie there is no right of appeal to the Coury of Appeal from a
judgment quashing or affirming & summary convietion for an offence sgainst
a Dominion law. K. v, Eli (1886), 13 Ont. App, 526,

The constitution or continuation by statute of & court with jurisdiction
*to hear eppesls in eriminal cases does not involve the creation of the right
of appeal. Ibid.

Order of protection to justices.]—See goe, 891,

British Columbia.]—Every applieation for a writ of certiorari at the
instanee of any person, other than the Attorney-General on hebalf of the
Crown, shall be made to a judge of the Bupreme Court by summeons
to shew cause; unless, in the opinion of the judge, the writ should issue
forthwith, in whieh case the order may be made absolute; or an order be
made in the firet instance either ex parte, or otherwise, as the judge may
direet. B.C.ERule 2. -

No writ of eertiorari shall be granted, issued, or allowed, to remove any
judgment, convieiion, order, or other proceeding had or made before any
justice or justiges of the peace, unless suech writ be applied for within six
calendar months after such judgment, eonvietion, order, or other pro-
ceeding shall be 80 had or made, and unléss it he proved by affidavit that
the party suing for the same has glven six days’ notiee thereof in writing to

* the justice or jugtices, or to two of them -if more than one, by and hefore
whom sueh judgment, order, convietion, or other proceedings shall be so had
or made, in order that such justice or justices, or the parties therein con-
cerned, may shew cause, If he or they rhall so think fit, against the party
issuing ¢r allowing sueh writ of certiorari. The writ shall be in the Form
No. 9. Appendix J., of the *‘ SBupreme Court Rules, 1880."" B.C. Rule 3.

No order for the issuing of & writ of eertiorari to remove any order,
convietion, or inquisition, or record, or writ of habeas corpus ad sub-
jieiendum shall be granted where the validity of any warrant, commitment,
order, convietion, inguisition, or record, shall be guestioned, uuless at the
time of moving a copy of any such warrant, commitment, order, convietion,
inquigition, or record, verified by aflidavit, be produced and handed to the
officer of the conrt before the rmotion be made, or the abeence thereaf
accounted for to the satisfaction of the court. B.C. Bule 4.

No writ of eertiorari shall be allowed to remove any judgment, order, or
eonvietion given or made by jnstices, unless the party (other than the
Attorney-General aefing on behalt of the Crown} proseeuting sueb certiorari
before the allowance thereof, shall enter into a reeognizance with one or
more guffielent sureties before one or more justices, or before any judge of
the Bupreme Court or County Court, in the sum of $100, with condition to
prosecute the samse, at his own costs and charges, with effect without any
wilful or affected delay, and to pay the party in whose faveur or for whose
benefit Buch judgment, order or eonvietion shall have heen given or madse
within one month after the said judgment, order or convietion shall be
conferred; his foll costs and eharges to be taxed according to the practice
of the court; and in ease the party prosecuting sueh certiorari ehall not
enter into such recoguizance, or shall not perform the sonditions atoreanid,
it shall be lawful for the sald justicesz to proceed and make such further
order for the bensaflt of the party for whom sueh jundgmentshall be given, in
seh manner e if no eertiorari had been granted. B.C. Rule 5.
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Every such recognizance, with affidavit of justifieation and of due execu-
tion, shall be filed with the registrar of the sourt hefore the imsue of any
writ of certiorari. B.C. Rule 6, .

‘When cause is shewn ageinst an order nisi for a certiorari to remove
any judgment, order or convietion upon which no special case has been
stated, given, or made by justices of the peace for the purpose of queshing
such judgment, order or eonvietion, the eourt, or a judge thereof, if it ghall
think flt, may make i{ part of the order absolute for the eertiorari that the
judgment, order or eonvietion shall be quaghed on return without further
order, and in such ease, no such recognizance ag i required by the last
preceding rule, shall be neceseary, and a memorandum to that effeet shall
be endorsed by the proper officer upon the issuing of the writ of certiorari.
B.C, BRule 7,

Ko objection on account of any omission or mistake in any judgment or
order of any justice of the peace or court of summary jurisdietion brought
up upcn & return of a writ of certiorari and filed in the Supreme Court,
shall be allowed, unless such omission or mistake shall have been specified
in the order for issuing the certiorari. B.C. Ruls 8,

Offences under provineigl jurisdiction in Ontario.]—By R.8,0, 1897, ch. 90,
see, 7, it is provided that any party who comsiders himgelf aggrieved by &
conviction or order made by a justice of the peace, or by a police or
stipendiary magistrate under the authority of any statute in foree in Ontaric
and relating to matters within the legislstive authority of the legisiature of
Ontario may, unless it is otherwise provided by the particular Act under which
the conviction or order is made, appeal therefrom to the general sessions of
the peace. But this it subject to the following limitation added as sub-sec.
{2) to said see. 7 by the provineial statutes of 1902:—

{2} No such conviction or order as aforesaid shall he removed Intc the
High Court of Justice by writ of certiorari exeept upon the ground that an
appeal to the court of general sessione of the peaece &8s herein provided
would not afford an adequate remedy. 2 Edw. VIL. {(Ont.), ch. 12, see. 14.

888. Conviction to be transmitted to Appeal Court,
—Every justice before whom any person is summarily tried,
shall transmit the conviction or order to the court to which the
appeal is herein given, in and for the distriet, county or place
wherein the offence is alleged to have been committed, before
the time when an appeal from such conviction or order may be
heard, there to be kept by the proper officer among the records
of the court; and if auch conviction or order has been appealed
against, and a deposit of money made, such justice shall return
the deposit into the said conrt; and the convietion or order shall
be presumed not to have been appealed against, until the con-
trary is shewn.

2. Upon any indictment or information against any person
for a subsequent offence, a copy of such conviction, certified by
the proper officer of the eourt, or proved to be g true copy, shall
be sufficient evidence to prove a convietion for the former offence.
R.B.C.c 178,58 88; 51V, e. 45, s 9.

Transmitting the conviction,—The convietion may he proved at any time
during the hearing of an appseal therefrom to the general sessions, or, in the
diseretion of the chairman, even during an adjournment for judgment. In
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re Ryer and Plows (1831), 46 U.C.Q.B. 208, And the discretion of the
chairman will not be reviewed. Ib. PBut if & convietion has slready beer
returned duly sealed, the justice eannot return ancther and more formal
one. R. v. Smith, 35 T.C.Q.B. 518; Chaney v. Payne, 1 Q.B. 712; Re
Ryer and Plows (1881), 46 U.C.Q.B. 208.

In R. v. Whelan, 45 U.C.E. 398, it was held that a convietion ¢once
regularly brought into and put upon the files of the court is there for all
purposes, In that case Armour, J,, states: ‘' It is the faet of the convie-
dion being on the file of this court regularly brought there that gives the
right to move to quash 1t; how or at whose instance it was brought there so
long as it was brought there vegularly cannpt in my opinion affect that
right.”” He also agrees with the view expressed by Wilson, J., in R. v.
Leveeque, 30 U.C.R. 508, to the effect that the court might still be obliged
to consider the convietion as upon a certiorar! issued at common law if the
convietion were found in eourt, however brought there, g0 long us it was
regularly there.

But in the Territories the Supreme Court was equally divided on the
point in R. v. Monaghan {1897}, 2 Can. Cr. Cas. 488, Seott and Rouleau,
JJd., holding that a conviction returned by justices in compliance with a
statutory requirement to the office of a superior court is regularly before the
court and ean be dealt with on a motion to guash, without the necessity of
a writ of certiornri.

Righardson and Wetmore, JJ., held the contrary view, i.e., that the con-
viction was not regularly before the court, and a writ of certiorari to brivg
it before the court was necessary before a motion te guash the convietion
could be properly entertained. See also decision of Houlean, J., in R, v.
Asheroft (1899), 2 Can. Cr. Cas. 385, ’

Deposit to be vefurned into appeliate eowri.]—In Ontario it has been held
that the appellant making a money deposit in lieu of recognizance must ses
to it that such deposit is returned by the justice into the court to which the
appeal is taken, and in defanlt, the appeal cannot be heard. And that the
fact that the appeliant had made such deposit I8 a matter of record and is
not properly provable by affidavit. R.v. Gray (1900}, 5 Can. Cr. Cas. 24
{MeDougall, Co. J,). But the contrary has been held in British Columbia.,
Re Kwong Wo (1893}, 2 B.C.R, 336, per Begbie, C.J.

When a publie duty 18 imposed, and the statute requires that it shall be
performed in & eartain manner, or within a certain time, or nunder specified
condifions, such prescriptions may well be regarded as intended to be
directory only, when injustice or inconvenience to others who have no
control over those exzereising the duty, would result, if such requirements
were esgential and imperative. R, v, Read (1889}, 17 O.R. 185,

88Y. Conviction not to be held invalid for irregu-
larity,—No conviction or order made by any justice of the
peace and no warrant for enforcing the same, shall, on being
removed by certiorari be held invalid for any irregularity,
informality or insufficiency therein, provided that the court or
judge before which or whom the guestion is raised is, upon
perusal of the depositions, satisfled that an offence of the nature
described in the conviction, order or warrant, has been ecom-
mitted, over which such justice has jurisdiction, and that the
punishment imposed is not in excess of that which might have
been lawfully imposed for the said offence; and any statement
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which, nnder this Act or otherwise, would be sufficient if con-
tained in a conviction, shall also be sufficient if contained in an
information, summons, order or warrant: Provided that the
eourt or judge, where so satisfied as aforesaid, shall, even if the
punishment imposed or the order made is in excess of that which
might lawfully have been imposed or made, have the like powers
in all respects to deal with the case as seems just as are by
8. 883 conferred upon the court to which an appeal is taken
under the provisions of 5. 879. R.8.C. ¢ 178, s 87; 53 V.,
c. 87, 8. 27.

Insufiiciency of conviction cured by the evidence.]—An omission to state
seienter of the accused will not invalidate & eonvietion if the eourt upon
pernsal of the depositions is satisfied that an offence of the nature described
in the convietion has been gommitted. R.v.Crandall (1898}, 27 Ont, R. 83.

Where it does not appear upon the face of the convietion that the offence
was ecommitted within the territorial jurisdiction of the convieting justices
but it is elear wpon the depositions that sueh was the faet, the defeet will
be cured by this seetion, R, v, Perrin (1888), 16 O.R. 446.

But the powers of amendment conferred by this section de not apply
where there is an inherent defect in procedurs which has deprived the
accused of a falr trial, ex gr., a view of the locus in quo taken by the
magistrate in the absence of the parties. Re Sing Kee (1801}, 5 Can. Cr.
Cas. 86 (B.C.).

A commitment is not void on the face of it by reason of a varianee
between the original information and the convietion made after hearing
evidence. If the prisoner had been charged with the information, and
on being ealled on to answer had confessed the information, and theu
had been eonvieted of matter not eontained in the informsation, the convie-
tion eduld be quashed, but even in that case, while the eonvietion stood
unreverged, it would warrant r commitment following its terms. R. v.
Munro (1864), 24 U.C.Q.B. 44.

Amendment. ]—To authorize the smendment of a conviction under this
gection the ecourt or judge must from the depositions be satisfied thot, if
trying the defondant in the first instanece, the court or judge would have
convieted upon that evidenee. R. v. Herrell (1898), 1 Can. Cr. Cas. 510
{Man.). .

The provisions of this section respecting amendment in cases of sum-
mary convietions do not apply to eases of summary trial under part 53,

Ner do the provisions of sec. 800 88 to amendments, ete., apply where
there is the same infirmity in both the eonvietion and the commitment. R.
v. Randelph {1900}, 4 Can. Cr. Cas. 165 {Ont.}.

An “ order of dismissal ’’ does not come within this section or see, 886.
R, v. Laird {1889), 1 Terr. L. R, 179.

Notwithgtanding that the conviction is irregular, the court may adjudi-
cate de novo on the evidence giver before the muagistrate; but the court
ghould not amend a conviction if in so doing it has to exercise the dis-
eretion of the magisirate. R, v, Whifin (1900), 4 Can. Cr. Cas. 141
(N.W.T.); Ex. p. Nugent {1895), 1 Can. Cr. Cas. 128,

Provineial offences in Ontario.]—Sections 889 to 896 inclusive are made
applieable to ¢onvietiona under Ontario statutes by 1 Edw. VII. (Ont.), eh,
13, see, 1, and 2 Edw. VII. (Ont.}, chk. 13, see. 15. The latter statute
{1902) enacts that all the provisions of the Criminal Code with respeet to
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amendment of sonvietions or orders either on appenl or when removed by
certiorari and (subjeet to sec. 12 of the Ontaric Summary Convictions Aet)
of any other Aect of the Parliament of Canada authorizing the amendment
of a gonvietion or order shall apply to convietions or orders madse under the
authority of any statuie of Ontario or under any by-law pagsed by virtue of
sueh authority. )

Upon perusal of the depositions.]--Semble, the '* depositiouns,’”’ upon
perusal of which the court may be satiefled that an offence has been com-
mitted over whieh the justice has jurisdietion, and may, under this section,
decline to quash g conviction for insufficiency, ete., willinelude the eaption
te the depositions; and if suech ecaption states that the *‘ charge ’* wags read
ovar to the aceused, the conrt may refer fo the statement of the charge con-
taineq in the ‘‘ warrant to apprebend,’® in order to ascertain whetheror not
the evidenee taken related to an alleged offence commitied within the dis-
triet for which the magistrate aected, R. v. MeGregor {1895), 2 Can. Cr.
Cas. 410 {Ont.),

It on the return $oa certiorari the court ia satisfied upon s pernsal of the
depositions that en offence of the nature deseribed in the summary eonvie-
tion hag heen committed, the court may hear and determinethe charge upon
the merits as disclosed by the depositions, and may vary, confirm, reverse
or modify the deeisicn of the justiee. R. v. Murdoeh (1500}, 4 Can. Cr.
Cas. 82 (Ont.).

Where the original sonvietion direeted payment of & fine and the levy
of same by distress and in defanlt of suffieient distress adjudged imprison-
meut, the court exereising the power of amendment conferred by secs. ¥583
and 889 may substitute in lieu of the distress, ste., an award of imprison-
ment forthwith in ease of non-payment of the fine, Ihid.

The conrt has power to so amend a summary convietion returmed on
eertiorar] whether the certiorari is ome preliminary to & motion to guash the
* eonvietion or is in aid of s writ of habeas corpus, Ibid.

890. Irregularities within the preceding section,
—The following matters amongst others shall be held to be
within the provisions of the next preceding section :—

: {a) The statement of the adjudication, or of any other
matter or thing, in the past tense instead of in the present;

(6) The punishment imposed béing less than the punish-
ment by law assigned to the offence stated in the convietion
or order, or to the offence which appears by the depositions
to have been committed:

(¢) The omission to negative cirewmstances, the exist-
ence of which would make the act complained of lawful,
whether such circumstances are stated by way of exception
or otherwise in the section under which the offence is laid,
or are stated in another section.

2, But nothing in this seetion contained shall be construed
to restriet the generality of the wording of the next preceding
section. R.S.C. e 178, s. 88.
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891. Protection of justice whose conviction is
quashed,—If an application is made to quash a conviction or
order made by a justice, on the ground that such justice has
exceeded his jurisdiction, the court or judge to which or whom
the application is made, may, as a:condition of quashing the
same, if the court or judge thivks fit so to do, provide that no
action shall be brought against the justice who made the con-
viction, or against any officer acting under any warrant issued
to enforce such convietion or order. R.S.C. ¢, 178, s. 89.

892 Condition of hearing motion to quash,—This
court having authority to quash any convietion, order or other
proceeding hy or before a justice may prescribe by general order
that no motion to quash any convietion, order or other proceeding
by or before a justice and brought before such court by cer-
tiorari, shall be entertained nunless the defendant is shewn fo
have entered into a recognizance with one or more sufficient
sureties, before a justice or justices of the county or place
within which such convietion or order has been made, or before
a judge or other officer, as may be prescribed by such general
order, or to have made a deposit to be prescribed in like manmer,
with a eondition to prosecute such writ of certiorari at his own
costs and charges, with effect, withont any wilful or affected
delay, and, if ordered so to do, to pay the person in whose favour
the conviction, order or other proceeding is affirmed, his full
costs and charges to be taxed according to the course of the
court where such conviction, order or proceeding is affirmed,
R.8.C. ¢. 178, 5. 90,

Recognizance or deposit on certiorari.]—On Kovember 17th, 1886, the High
Court of Justice of Ontario presed the Ffollowing genersl order under the
aathority of sec. 6 of 49 Viet, (Can.), ch. 40, [R.8.C., 1886, ch. 178, ree.
90, which on the sodification of the eriminal law wae re-enacted as gec, 892
of the Code]:

‘i Whereas, by the Act passed in the 49th year of Her Majesty’s reign,
chaptered 49, and intituled, ‘An Aet to make further provision respeciing
summary proeesdings before justices and other magistrates,’ it is enacted
as follows; )

“* 3rc, B.—The second seetion of the Imperial Aet, passed in the fifth
vear of the reign of His Majesty King George II., and chaptered ninefeen,
shall no longer apply to any convietion, order or other proceeding by or
before a justiee of the pesce in Canadan, but the gixth seetion of this Aet
ghall be substituted therefor, and the like proceedings may be had for
enforeing the condition of a recognizanee taken under this Aet as might
be had for enforeing the eondition of a recognizance taken under the said
Imperial Aet.”’ .

‘Tt ig therefore ordered, under the authority of the said seetion, and in
pursusnce of the terms of the sixth sectipn of the said Act, that no mofion
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ghall be entertained by this ecourt, or by any division of the same, or by any
judge of a divieion sitting for the court, or'in chambers, t¢ quash & convie-
tion, order, or other proceeding which has been made by or before & justice
of the peace [as defined by the said Aet] and brought before the court by
eerfiarari, unless the defendant is sbkewn to have entered inta & recogniz-
ance with one or more sufficient sureties in the sum of $100 before a justice
or justices of the county, or place, within which suech eonvietion or order
has been msads, or before & judge of the County Court of the said eounty, or
before a judge of the Superior Court, and whieh recpguizance with an affida-
vit of the due execution thereof, shall be filed with the registrar of the
eourt in which such motion is made or is pending, or unless the defendant
ie shewn to have made & deposit of the like sum of $100 with the regigtrar
of the eourt in which sueh motion is made, with or upon the condition that
he will prosecute such eertiorari at his own ecosts and eharges and without
any wilful or affested delay, and that he will pay the person in whose favour
the convietion, order, or other proceeding is affirmed, "his full costs and
eharges to be taxed according to the course of the court in case such con-
vietion, order or proceeding is affirmed.??

This rnle of eourf remains in foree as a rule under the Cods without
being re-pnssed. R. v. Robinet (1804), 2 Can. Cr. Cas. 382 (Ont.).

In Ontaric a surety upon a recognizance filed on a motion to quash a
summary, eonviction, must justify in the sum of $100 over and above any
amourt for which he may be surety as well as over and above his debts.
R. v. Eobinet (1884}, 2 Can, Cr. Cas. 389,

This decision was not followed in the Territories, it being there held that

a rule mnde under see. 892 is complied with if the sureties juatify as being

possested of property of the amount speeified in the rule, and swear that

they are worth the amount over and above all their just debts and liabilities,

~and over and above all exemptions allowed by law. R. v, Ashcroft (1809,
2 Can, Cr. Cas, 385.

A vile of eourt required that no motion to guash m convietion shouid
be entertained unless the defendant were shewn to have entered inte and
deposited a recognizance in $300 with one or more enfficient pureties, or
to have made a deposit of $200. On a motion to make sbsolute a rule
nisi to guash a certain econvietion, a recognizance had been entered into and
deposited, but without an affidavit of justifieation of the sureties or other
evidence of their suflelency. It was held following R. v, Richardson, 17
Q.R. 729, that the rule of court had not been complied with and that there-
fore the rule nipi must be discharged. But $200 having been deposited a
day or two before the return day of the rule nisi, with the view of complying
with the mle of court, the applicant was allowed to take a new rule nisi in
the terms of the one discharged. R. v. Petrie (1889}, 1 Terr, L.R. 191
R, v. Abergele (1836), 5 A & E. 795.

Where there is a rule of court that no motion “‘ shall be entertained *’ to
quagh B convietion unless the defendant is shewn to have entered into a
recognizance with one or more snffieient sureties to proeecute the certiorari
{B. C. Rules 1890, p, 145}, there must be an affidavit of justifieation before
the ecurt upon which it ean judge of the sufficiency of the surefies or the
eourt cannot even adjourn the motion. XR. v, Ah Gin {1892), 2 B.C.R. 207.

1n the absence of an affidavit of justification to the recognizance the
eourt eannot entertain motions to quash convietions.  ‘* The sufficiency of
the suretyship is not shewn by the mere production of the recognizance;
the eourt must have some evidence upon which if ean eay that there were
suffieient sureties.”” K. v. Riehardson and R. v, Addison (1889), 17 O.R.
720.
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893. Imperial Act, 5 Geo, IL, ¢. 19, 5. 2, superseded.
—The second section of the Act of the Parliament of the United
Kingdom, passed in the fifth year of the reign of His Majesty
King George the Second, and chaptered nineteen, shall no longer
apply to any conviction, order or other proceeding by or before
a justice in Canada, but the next preceding section of this Aet
shall be substituted therefor, and the like proceedings may be
had for enforcing the condition of a recognizance taken under
the said section as might be had for enforcing the condition of
a recognizance taken under the said Act of the Parliament of
the United Kingdom. R.S.C. e. 178, s. 91.

894. Judicial notice of proclamation.—No order,
convietion or other proceeding shall be quashed or set aside,
and no defendant shall be discharged, by reason of any objection
that evidence has not been given of a proclamation or order of
the Governor in Conneil, or of any rules, regulations, or by-laws
made by the Governor in Counecil in pursuance of a statute of
Canada, or of the publication of such proeclamation, order, rules,
regulations or by-laws in the C'anada Gazette; but snch pro-
clamation, order, rules, regulations and by-laws and the publica-
tion thereof shall be judicially noticed. 51 V., c. 45, = 10,

See Canada Evidence Act sees. 7-11 inelusive.

893. Refusal to quash.—If & motion or rule to quash
a convietion, order or other proceeding is refused or discharged,
it shall not be necessary to issue a writ of procedendo, but the
order of the court refusing or discharging the upplication shall
be a sufficient authority for the registrar or other officer of the
eourt forthwith to return the conviction, order and proceedings
to the court or justice from which or whom they were removed,
and for proceedings to be taken thereon for the enforcement
thereof, as if a proecedendo had issued, which shall forthwith be
done. R.S.C. e 178, s 93.

Where the court granting the eertiorari to remove the reecord from an
inferior eourt has the power to execute the judgment of the inferior eourt,
the record will not be remanded to the inferier court. R, v. Neville, 2 B,
& Ad. 209, Buat where the superior eourt cannot enforee the execution of
the judgment or ¢annot administer the same justice to the parties as the
court balow, or where it appears that there was no good eansa for removing
it the practice formerly was that the court ordersd a writ of procedsndo to
igsue to send the ease hack to the inferior court. R. v. Zickrick {1897}, 11
Man. R, 432; R. v. Rushworth, 9 Jur. 161,

Thig section dispenses with the necessity of that writ when the convie-
tion is affirmed but not otherwise. R, v, Zickriek (1897), 11 Man. R. 452,
It is limited also to convietionsy, orders or proceedings in criminal matters

J1—CRIM, CODE.
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under Dominion jurisdietion {see. 840}, and applies to offences under pro-
vineial laws only in sc far as provineial legislation has direeted. Where a
convietion was quashed on the ground thst serviee pf the summons had not
been legally effected or waived, the information eannot be returned to the
justice under this seetion to engble him to issue amother summons even
where it ig too late for the prosecutor to lay a mecond information. R. v,
Ziekrick (1897), 11 Man. R. 452,

896. Conviction not to be set aside in certain
cases,.—Whenever it appears by the conviction that the defen-
dant has appeared and pleaded, and the merits have been tried,
and the defendant has not appealed against the conviction,
where an appeal is allowed, or if appealed against, the conviction
has been affirmed, such convietion shall not afterwards be set
aside or vacated in consequence of any defect of form whatever,
but the construction shall be such a fair and liberal construetion
a3 will be agreeabls to the justice of the case. R.8.0. ¢ 178,
8. 94

897. Order as to costs.—If upon any appeal the court
trying the appeal crders either party to pay costs, the order shall
direct the costs to be paid to the clerk of the peace or other
proper officer of the court, to be paid over by him fo the person
entitled to the same, and shall state within what time the costs
ghall be paid. R.8.C. ¢. 178, s. 95,

- Procesdings by way of cerfiorari against a summary eonviefion do not
sonstitute an ‘‘appeal’’ under this seetion. R. v. Graham (1888}, 1 Can.
Cr. Cas. 405 (Ont.}.

Where u prosecution is instituted by a police officer in his own name as
informant, in respect of an offence agsinst a municipal by-law, the police
officer is personelly a party both to the procesdings before the magistrate
and to the appeal from his decision, and the munieipal corporation is not
properly named as a party to such appesl, nor can costs be awarded in
tavour of the corporstion. Bothwell v. Burnside (1900), 4 Can. Cr. Caa.
450,

898. Recovery of costs,—If such costs arc not paid
within the time so limited, and the person ordered to pay the
game has not been bound by any recognizance conditioned to
pay such costs, the elerk of the peace or his deputy, on applica-
tion of the person entitled to the costs, or of any person on his
behalf, and on payment of any fee to which he is entitled, shall
grant to the person so applying, a certificate that the costs have
not been paid; and upen production of the certificate to any
justice in and for the same territorial division, such justice may
enforce the payment of the costs by warrant of distress in
manner aforesaid, and in default of distress may commit the
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person against whom the warrant has issued in manner herein-
before mentioned, for any term not exceeding one month, unless
the amount of the costs and all costs and charges of the distress
and also the costs of the commitment and conveying of the party
to prison, if the justice thinks fit so to order (the amount
thereof being ascertained and stated in the commitment), are
sooner paid. The said certificate shall be in the form PPP, and
the warrants of distress and commitment in the forms QQQ and
RRR respectively in schedule one to this Act. R.S.C. c. 178,
s 96,

Forxm PPP.—

CERTIFICATE OF CLERK OF THE PEACE THAT THE COSTS OF AN
APT1EAL ARE NOT PAID.

Office of the clerk of the peace for the county of
Title of the appeal.

I hereby certify that a Court of General Sessions of the
Peace,. (or other court discharging the functions of the Court of
General Sessions, as the case may be), holden at , in
and for the said county, on last past, an appeal by
A. B. against a conviction (or order) of J. S., Esquire, a justice
of the peace in and for the said county, came on to be tried, and
was there heard and determined, and the said Court of General
Sessions (or other court, as the case may be) thereupon ordered
that the said conviction (or order) should be confirmed (or
quashed), and that the said (appellant) should pay to the said
(respondent) the sum of . » for hig costs incurred by
him in the said appeal, and which sum was thereby ordered to
be paid to the clerk of the peace for the said county, on or before
the day of (instant), to be by him handed
over to the said (respondent), and T further certify that the said
sum for costs has not, nor has any part thereof, been paid in
obedience to the said order.

Dated at , this day of , one thousand
nine hundred and

G. H.,
Clerk of the Peace,
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Form QQQ.—

WARRANT OF DISTEESS FOR COSTBE OF AN APPEAL AGAINST A
CONVICTION COR ORDER.

Canada,
Province of , }
County of

To all or any of the constables and other peace officers in the
said county of

Whereas (etc., as in the warrants of distress, DDD or EEE,
and to the end of the statement of the conviction or order, and
then thus): And whereas the said A, B. appealed to the Court
of General Sessions of the Peace {or other court discharging
the functions of the Court of General Sessions, as the case may
be), for the said county, against the said eonvietion or order, in
which appeal the said A. B. was the appellant, and the said C.D.
(or J. 8., Esquire, the justice of the peace who made the said
convietion or order) was the respondent, and which said appeal
came on to be tried and was heard and determined at the last
General Sessions of the Peace {or other court, as the case may
bz) for the said county, holden at , on ; and
the said court thereupon ordered that the said conviction (or
order) should be confirmed (or quashed) and that the said
(appellant) should pay to the said (respondent) the sum of

, for his costs incurred by him in the said appeal,
which said sum was to be paid to the clerk of the peace for the
said county, on or before the day of , one
thousand nine hundred and , to be by him handed over
to the said C. D.; and whereas the clerk of the peace of the said
county has, on the day of (instant), duly
certified that the said sum for costs had not been paid: * These -
are, therefore, to command you, in His Majesty’s name, forth-
with to make distress of the goods and chattels of the said A. B,,
and if, within the term of days next after the making
of such distress, the said last mentioned sum, together with the
reagonsble charges of taking and keeping the said distress, are
not paid, then to sell the said goods and chattels so by you dis-
- trained, and to pay the meney arising from such sale to the
clerk of the peace for the said connty of , that he may
pay and apply the same as by law directed: and if no snch
distress can be found, then to certify the same unto me or any
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other justice of the peace for the same county, that such pro-
ceeding may be had therein as to law appertain.
Given under my hand and seal this day of T,
in the year , at , in the county aforesaid.
0. K, [SBAL.]
7. P., (Name of County.)

Form RRR.—
WARRANT OF COMMITMENYT FOR WANT OF DISTRESS IN THE
LAST CASE.
Canada,
Provines of y 1
County of .

To all or any of the constables and other peace officers 111 the
said county of
Whereas (etc., as in form QQQ to the asterisk ¥ and then
thus) : And whereas, afterwards, on the day of )
in the year aforosaid I, the undersigned issued a warrant to
all or any of the peace ofﬁcers in the said county of
commanding them, or any of them, to levy the said sum of
for costs, by distress and sale of the goods and
chattels of the said A. B.; And whereas it appears to me, a8
well by the return to the said warrant of distress of the peace
officer who was charged with the exeention of the same, as other-
wise, that the said peace officer has made diligent search for the
goods and chattels of the said A. B., but that no sufficient dis-
tress whereon to levy the said sum above mentioned could be
found: These are, therefore, to command you, the said peace
officer, or any one of you, to take the said A. B., and him safely
to convey to the common gaol of the said county of )
at , aforesaid, and therve deliver him to the said keeper
thereof, together with this precept: And T do hereby command
you, the said keeper of the said common gaol, to receive the said
A, B. into your custody in the said common gaol, there to
imprison him (and keep him at hard labour) for the term of
, unless the said sum and all costs and charges of the
said distress (and for the commitment and conveying of the said
A. B. to thoe said eommon gaol, amounting to the further sum of
), are sooner paid unto you, the said keeper; and for
go doing this shall be yonr sufficient warrant.
Given nnder my hand and seal this day of ,
in the year , at , in the county aforesaid.
0. X, [sB4T.]
J. P., (Name of County.)
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Recovery of costs o% appeal.]—The proceedings for enforeemeni of an
order for costs provided by see, 898 apply only to costs dealt with by a Court
of Gteneral Sessiong on affirming or quashing a convistion or order on appesnl
to that gourt, and not 1o coste in certiorari proeceedings. R.v. Graham
(1898}, 1 Can. Cr. Cas. 405 (Ont.).

See. 880 (6) and ses. 898 seem somewhat in econiliet, as did sec. 27 of the
Imperial Aet, 11 & 12 Viet., ch. 48, and sec. 5 of the Imperinl Aet, 12 & 13
Viet., ch. 45; but in Freeman v, Read (1860}, 8 C.B.N.B, 301, the court
held that the clerk of the peace might grant his certificate that the costs had
not been paid whether the person orderad to pay the same had been bound
by auny recognizanee eonditioned to pay such costs or not,

Where an appeal to 8 sourt of general sessions of the peace from sum-
mary conviction is not proceeded with, an order giving costs to the respon-
dent can only he made at the same sittings for which notice of appeal was
given; but where an appéal is heard, and determined against the appellant,
‘the formal order nesd not be drawn up at the same sittings, and the respon-
dent’s voste may be taxed nung pro tunc at the next sittings and included
in a formal order then issued in pursuance of the direetion therefor made
?E.) the previous sittings. Bothwell v. Burnside (1809), 4 Can. Cr. Cas. 450

nt.). :

Where an appesi from a summary convietion has been heard and
determined and & mizute made by the chairmain of the sessions dismissing
the sapme with costs and direeting the elerk to tax the same, but no formal
order was ever drawn up, the elerk’s eertificate of taxation and & subsequent
order of the court of genersl sessions direeting a distress for the eosts taxed
are irregular, and will be gnashed. Ihid. ’

899. Abandonment of appeal.— An appellant may
abandon his appeal by giving to the opposite party notice in
writing of his intention six clear days before the sitting of the
court appealed to, and thereupon the costs of the appeal shall be
added to the sum if any adjudged against the appellant by the
conviction or order, and the justice shall procced on the con-
viction or order as if there had been no appeal. R.8.0. (1887),
e 4, s 8.

The party who originally made the complaint need not always continue
to be the party respondent to the appeal taken against the conviction; and
some other parson may take up the prosecution upon the ecomplainant's

denth and may be held liable to pay costs if the appeal should be successful.
Per Lush, J., B. v. Truelove (1880), 5 Q.B.D. 336, 340.

900. Statement of case by justices for review.
In this section the expression “ the court” means and includes
any superior court of eriminal jurisdiction for the province in
which the proceedings herein referred to are carried on.

2. Any person aggrieved, the prosecutor or complainant asg
well as the defendant, who desires to question a conviction,
order, determination or other proceeding of a justice under this
part, on the ground that it is erroneous in point of law, or is in
excess of jurisdiction, may apply to such justice to state and
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gign a case setting forth the facts of the casé and the grounds on
which the proceeding is questioned, and if the justiee declines
to state the case, may apply to the court for an order requiring
the case to be stated. '

3. The application shall be made and the case stated within
such time and in such manner as is, from time to time, directed
by rules or orders under s. 583 of this Act.

4. The appellant at the time of making such application,
and before a case is stated and delivered to him by the justice,
shall in every instance, enter into a recognizance before such

“justico or any other justice exercising the same jurisdietion,
with or without surety or sureties, and in such sum as to the
justice seems mect, conditioned to prosecute his appeal without
delay, and to submit to the judgment of the eourt and pay such
costs as are awarded by the same; and the appellant shall, at
the same time, and before he shall be entitled to have the case
delivered to him, pay to the justice such fees as he is entitled
to; and the appellant, if then in custody, shall be liberated upon
the recognizance being further conditioned for his appearance
‘before the same justice, or such other justice as is then sitting,
within ten days after the judgment of the court has been given,
to abide such judgment, unleéss the judgment appealed against
is reversed.

3, If the justice is of opinion that the application is merely
frivolous, but not otherwise, he may refuse to neate a case, and
shall on the request of the applicant sign and deliver to him a
certificate of such refusal; provided that the justice shall not
refuse to state a case where the application for that purpose is
made to him by or under the direction of His Majesty’s Attor-
ney-General of Canada, or of any provinee.

. Where the justice refuses to state a case, it shall be lawful
for the appellant to apply to the court, npon an affidavit of the
faets, for a rnle calling upon the justice, and also upon the
respondent, to shew cause why such case should not be stated;
and such court may make such rule absolute, or discharge the
application, with or®without payment of costs, as to the court
seems meet; and the justice upon being served with such rule
absolute, shall state a ease accordingly, upon the appellant enter-
ing into such recognizance as hereinbefore provided.

7. The court to which a case ds transmifted under the fore-
going provisions shall hear and determine the question or gues-
tions of law arising thereon, and shall thereupon affirm, reverse
or modify the convietion, order or determination in respect of
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which the case has been stated, or remit the matter to the justice
with the opinion of the ecourt thereon, and may make such other
order in relation to the matter, and such orders as to costs, as to
the court seems fit; and all such orders shall be final and con-
¢lusive upon all parties: Provided always, that any justice who
states and delivers a case in pursuance of this section shall not
be liable to any costs in respect or by reason of such appeal
against his determination.

8. The court for the opinion of which a case is stated shall
have power, if it thinks fit, to canse the case to be sent back for
amendment; and thereupon the same shall be amended accord-
ingly, and judgment shall be delivered after it has been
- amended,

9. The aunthority and jurisdietion hereby vested in the court
for the opinion of which a case is stated may, subject to any
rules and orders of court in relation thereto, be exercised by a
judge of such court sitting in chambers, and as well in vacation
a5 in term time.

10. After the decision of the court in relation to any such
casc stated for their opinion, the justice in relation to whose
determination the case has been stated, or any other justice
exercising the same jurisdiction, shall have the same authority
to enforce any convietion, order or detemination which has heen
affirmed, amended or made by such court as the justice who
orlgma]h decided the case would have had to enforce his deter-
mination if the same had not heen appealed against: and no
action or proceeding shall be commenced or had agamst a justice
for enforeing such conviction, order or determination by reason
of any defect in the same.

11. If the court deems it necessary or expedient any order
of the court may be enforced hy its own process.

12. No writ of certiorari or other writ shall be required for
the removal of any convietion, order or other determination in
relation to which a case is stated under this section or otherwise,
for obtaining the judgment or determination of a superior court
on such case under this seetion.

13, In all eases where the conditions, or any of them, in any
recognizance entered into in pursuance of this section have not
been ecomplied with, such recognizanee shall be dealt with in like
manner as is provided by s. 878 with respect to recognizances
entered into thereunder.

14, Any person who appeals under the provisions of this
section against any determination of a justice from which he is
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entitled to an appeal under s. 879 of this Act, shall be taken to
have abandoned such last mentioned right of appeal finally and
conclusively and to all intents and purposes.

15. Where, by any special Aet, it is provided that there
shall be no appeal from any convietion or order, no proceedings
shall be taken under this section in any ease to which such pro-
vision in such special Act applies. 53 V., ¢. 37, s. 28.

The following proposed amendment is now before Parlinment {zeraion
of 1902) in a bill introduced by Mr. Russell, M.P.:

Sub-section 3 of see., 900 of the Cr. Code, 1892, is repealed, and the
following is substituted therefor;

“The application shall be made and the case stated within such time
and in such manner as is from time to time directed by rules or orders under
section five hundred and thirty-three of this Act. In default of any such
rule or order, and until cne iz made, the application shall be in writing to
the justies and a eopy thereof left with him, and may be made at any time
within seven elear days from the date of the proceeding to be guestioned,
and the case shall be stated within three ealendar mouthe after the date ot
the application, and after the retognizance hereinafter referred to has
been entered into. The applicant shall within three days after receiving
the case transmit it to the court named in the applieation, firat giving notiee
in writing of such appesl, with a eopy of the case as signed and stated, to
the other party to the proeeeding in which the determination was given.”

Stated case.]—Section 900 of the Code makes provision for the review by
way of ‘‘stated case’ of a justise’s deeision in respeci of error of law or
excess of jurisdietion, and by its own terms is limited to the questioning of
g gonvietion, order, determination or other proceeding of a justice wnder
this part,” i,e., under Part LVIIL. of the Code, which part deals with the
gubjeet of ** summary eonvietions, !’

Then hy the iast seetion of Part LV., relating to ‘' summary trials,”’ it is
enacted that the provisions of Part LVIIL, shall net apply to any proeeed-
ings under Part LY. This indicates that tlie procaedure by ‘‘etated case ™’
does not apply to a convietion made under the *‘ summary trinls”’ procedure
of Part LV, notwithstanding the dictum of the eourt in R. v. Hawes (1900},
4 Can. Cr. Cas. 520 (N.8.).

In B, v. Egan (1896), 1 Can. Cr. Cas. 112 {Man.}), it was held by
Kitlam, J., that a person ¢onvieted under see. 783 (a} omn & similar charge
had no right of appeat, as the effect of sec. 808 is to prevent the application
of any of the provisions of Part LVIIL in which are found the sections as
to appeals from summary convictions, to eonvictions under Part LV, The
decision of Wurtele, J., in R. v. Racine (1900}, 5 Can. Cr. Cas. 446 (Que.},
is to the same effect. The sections as to stating a case being likewise within
Part LVIIL., the same result would follow.

If, however, the summary trial takes place before fwo justices gitting
together a right of appeal iz given by sec. 782 (a) ns amended by 58-58
Viet., ch. 40, ‘'in the same manner as from summary sonvietions under
Part LVTIT,”’ pnd sections 879 et #eq. are by it expressly made appliecable
in that event. This was held in R. v. Nizon {1899}, 35 C.L.J. 636 {Ont.),
per Ferguson, J., to be an additional reason for holding that there is no
right of appeal in other cases of summary trial.

It is to he observed that, althongh there is no sppeal where the pro-
ceedings are taken under see. 783, an appeal by way of reserved ease may
be had when the magistrate’s jurisdietion is dependent upon gee. 783, which
now applies to police magistrates of cities and towns in all the provincea
{amendment of 1900), but was formarly Hmited to Ontario.
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A person ‘‘appeals’’ when he formally gives notice to the opposite party
of his intention to appeal, although he does not in faet eomply with the
conditions precedent required to bring the appeal on for hearing. Coocksley
v. Toomaten Oota (1801}, 5 Can. Cr. Cas, 26 (B.C.).

The progedure by way of ‘‘ stated case’’ under this section is a form of
appeal, and as the application of the Criminal Code to offences under
Ontario statutes is declared by the Ontario Summary Convictions Aet
(R.8.0. 1857, ch. 90, see. 2,) not to sffect *‘ procedurs on apperls,’’ there is
no jurisdiction to proeeed by ‘*stated case'’ to review a deeision of a
magistrate in respect of such an offence, except where the constitutionality
of Provineial Aets are involved. R.8,0. 1897, ¢h. 91. The appeal whether
of the prosecutor or of the accused is, as regards such offences, to the Court of
General Sessions under the provisions of the Ontario Summary Convictions
Aet. R. v, Robert Simpson Co. (1896}, 2 Can. COr, Cas., 272,

Defendant was convicted before & stipendiary magistrate under see. 337
of stealing seven treses, the property of the plaintiff, The parties owued and
oceupied adjoining farms, in the rear of which the lands were covered with
wood and the dividing line was not distinet. Defendant, while cutting
wood on his own lot, eut seven trees over ihe line claimed by the plaintiff
but within a line which he {defendant} alleged to be the dividing line, and
hauled them away. The magistrate found that the eriminal intent was
proved and that the title to land did not bona fide arise., On a stated case
under this seetion it was beld that the eonvietion was ** erronecus in point
of law,?” if the title to land was bona fide in issne, and there was conge-
?Ittrenﬂ)y ro criminal infent. Robichaud v. La Blane (1898), 34 C.L.J. 324

B.J.

A justice onght not to be ordered to state a case upon the ground that
his decision was erroneous in point of law, when he has decided in aceord-
ance with s previous decision of the superior eourt upon the same point

- whish was binding upon him, although it is desired to question such

decigion from which there was no right of appeal by an appeal to a higher
tribunal in the procesdings by stated ense. R, v, Shiel (1900}, 19 Cox C.C.
607,

Recognizance on stated case.]—A eash deposit eannot be accepted in lieu of
8 recoghizance on an appeal by way of * stated case’’ from a summary
eonvietion. R, v. Geiser (1801), 5 Can. Or. Cas. 154 (B.(.),

The recoghizanes required by Code see. 900 is & condition precedent to
the jurisdiction of the ecurt to hear the appesl. Ibid.

British Columbin.]—All appeals from the verdiet, judgment, or ruling of
any court or judge having jurisdiction in eriminsl eases, or from the ¢on-
viction, order or determination of 4 justice under Part LVIII. of the Criminal
Code shall be by ¢ase stated, except where otherwise provided by statute.
B.C. Rule 56,

Order XXXIV, of the Supreme Court Rules, as far as the same ave
applieable, shall apply to a special ease under these rules. B.C. Rule 57.

If any justice of the peace declines for the space of one week after being
requeeted, in writing, to state a case, the person aggrieved may apply to
the eourt for an order requiring the case to be stated. B.C. Rule 58.

Every application by a party aggrieved to a justice to state & case shall
be made within four days after the order, determination or other proceeding
has been made or rendered. B.C.Rule 59.

The appellant at the time of making such applieation and before a case
is stated by the justice, shgll enter into a recognizance before some justice
of the peace, with ‘or without sureties, in the sum of $100, conditioned teo
preosecute his appeal without delay and to submit to judgment and pay such
oosts B8 ghall be awarded by the eourt, and in defanlt thereof the justices
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may proceed and make any such order as if no applieation for a speeial case
had been made. B.C. Ruale 80.

Rufes as o time and manner of application,]—The English Summary
Jurisdietion Aet of 1879, giving a right of appesal by way of etated cage,
provided that '* the fipplication shall be msade snd the case slated within
such time snd in sueh manner ag may he from time to time directed by
rules under this Aet.’’ 42 & 43 Viet. (Imp.}, ch. 49, sec. 33. The ruls
made under it (8. J. Rules, 1886, No. 18), direeted that **an spplieation to a
court of summary jurisdietion, under see. 33 of the Bummary Jurisdiction
Aet, 1879, to state s special case shall be made in writing, and a eopy left
with the clerk of the court.’” It was held by Lord Coleridge, C.J., and
Denman, J., that where an oral applieation had been made te the justices at
the hearing and granted by them, and afterwards a notice was served on the
elerk, the justices had no power to state the speelal ease, and the pre-
liminary objection to its being heard was allowed. South Staffordshire
Weterworks v. Stone (1887), L.R. 19 Q.B.D. 168.

This decision was approved and followed in Loekbart v. Mayor of St.
Albans {(1888), 21 .B.D, 188, in whieh no notice had been given to the
magistrates themsslves, although notice had been served on the magisfiate’s
clerk, The Court of Appeal (Lerd Esher, M.RB,, Lindley, and Lopes,
L.JJ.,} held that compliance with the provisione of the rule was a eondition
precedent to the right of appesal, and that there had been s failure to
comply with it, whieh barred the appesl.

Trimble v. Hill (1879), & App. Cas. 242, decides that where a colonial
legialature has passed an Aect in the same terms as an Imperial statute, and
the latter hes been authoritatively construned by a Court of Appeal in
England, sueh construetion shonld be adopted by the eourte of the colony.
Bee aleo, on the latter point, Paradis v. R., 1 Can. Exeh. R. 191; Hollender
v. Ffoulkes, 26 O.R. 61; Butler v. MeMicken, 32 O.R. 422,

No other appeal allowed where case staled.]—TUnder & provineial enaet-
ment, similar to sub-sec. {14} of Code sec. 900, providing that a ‘persom
appealing by way of stated case to a superior ecourt shall be taken to hava
abandoned his right of appesal to a eounty eourt, it was held that tha appel-
lant by obiaining s cese to be stated sleets that mode of appeal and eannod
revert to an appesl to the eounty court on the stated case being dismissed
for non-eompliance with statutory conditions. Cooksley v, Toomaten Oota
{1961), 5 Can. Cr. Casg, 26 (B.C.).

1n the ease of R. v. Caswell (1873}, 33 U.C.Q.B. 303, a notice of appeal
to the sessions was given, but was irregular because given for the then next
sessions instead of the seeond sessions theresafter, the convietion having
been made within twelve days (now fourteen days, see. 380 (¢)) of the next
dittings. The statute 33 Viet., ch. 27, see. 1 (now Code gec. B87), prohibited
the allowanee of a certiorari if the defendant had appealed from such eon-
viction or order to any court to whiech an appeal from sueh convietion or
order was authorized by law, The appeal wus in consequence not heard,
the notise 6f appenl being held to be inoperative. It was held that there
had, in effect, been no appeal and that the right to certiorari had not been
taken away. In Cooksley’s Cage, supra, the granting of the application for
a case stated took the place of a notice of appeal; and, in addition, the
recognizance was entered into, But if the application for a stated case had
been refnsed, gusmre whether the application alone would comstitute an
'“ appeal *? under the provisions of sec. 900. Sub-gec. 6 seems to indicate
that the recognizance is operstive only upon & case being stated.

Where the grounds taken on a motion in ¢ertiorari proecedings to quash
8 eonvietion are the same as those taken and disposed of by a single judge
on a stated case, the matter is res judicata. R. v. Monaghan (1897}, 2
Can. Cr. Cas, 488 (N.W.T.).
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901. Tender and payment.—Whenever a warrant of
distress has issued against any person, and such person pays or
tendars to the peace officer having the execution of the same, the
sum or sums in the warrant mentioned, together with the amount
of the expenses of the distress up to the time of payment or
tender, the peace officer shall cease to execute the same. R.8.C.
c. 198, 5. 97,

2. Whenever any person is imprisoned for non-payment of
any penalty or other sum, he may pay or cause to be paid to the
keeper of the prison in which he is imprisoned, the sum in the
warrant of commitment mentioned, together with the amount of
the costs and charges and expenses therein also mentioned, and
the keeper shall receive the same, and shall thereupon discharge
the person, if he is in his custody for no other matter. He
shall also forthwith pay over any moneys so received by him to
the justice who issued the warrant. R.8.C. c. 198, s, 98,

902. Returns respecting convictions and moneys
received. ——Every justice shall, guarterly, on or before the
second Tuesday in each of the months of March, June, Septem-
ber and December in each year, make to the clerk of the peace
or other proper officer of the court having jurisdiction in appeal,
as herein provided, a return in writing, under his hand, of all
convictions made by him, and of the receipt and application by
bim of the moneys received from the defendants—swhich return
shall inelude all convietions and other matters not ineluded in
some previons return, and shall be in the form 888 in schedule
one to thiz Aet.

2. If two or more justices are present and join in the convie-
tion, they shall make a joint return.

8. In the Province of Prince Edward Island such return
shall be made to the clerk of the Court of Assize of the county
in which the convietions are made, and on or hefore the fonr-
teenth day next before the sitting of the said court next after
such convictions are so made.

4., Every such return shsall be made in the said District of
Nipissing, in the Province of Ontario, to the clerk of the peace
for the county of Renfrew, in the said province. R.8.C. e. 178,
8 99.

5. Every justice, to whom any such moneys are afterwards
paid, shall make a return of the recelpts and application thereof,
to the court having jurisdietion in appeal, as hereinbefore pro-
vided—which return shall be filed by the clerk of the peace or
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the proper officer of such court with the recoids of his office.
R.8.C. ¢ 178, s. 100.

6. Every justice, before whom any such convietion takes
place, or who receives any such moneys, who neglects or refuses
to make such return thereof, or wilfully makes a false, par-
tial or inecorrect return, or wilfully receives a larger amount of
fees than by law he is authorized to receive, shall incur a pen-
alty of eighty dollars, together with costs of suit, in the dis-
cretion of the court, which may be recovered by any person who
sues for the same by action of debt or information in any court
of record in the province in which such return ought to have
been or is made. R.8.C. e 178, s 101.

7. One moiety of such penalty shell belong to the person
suing, and the other moiety to His Majesty, for the public uses
of Canada.

Forx S88.—

Rerurx of convietions made by me (or ug, as fhe case may
be), during the quarter ending , 19

Te whom paid over by the

iIf not paid, why not, and genersal ob-
gorvations, if any,

me when paid or to be
paid to the said Justice.

or Damage.
gaid Justice.

tice.
Amount of Poenalty. Fine

Name of the Prosecntor
Name of the Defendant.
‘Name of Convieting Jus-

"’[‘i

' Nature of the Charge.
‘ Date of Convietian.

J. 8., Convicting Justice,
or
J. 8. and 0. X,, Convicting Justices {as the case may be).
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903. Publication, &ec., of returns.—The clerk of the
peace of the district or county in which any such returns are
made, or the proper officer, other than the clerk of the peace,
to whom such returns are made, shall, within seven days after
the adjournment of the next ensuing General or Quarter Ses-
gions, or of the term or sitting of such other court as afore-
said, cause the said returns to be posted up in the court house
of the district or county, and also in a conspicuous place in the
office of such clerk of the peace or other proper officer, for pub-
lie inspection, and the same shall continue to be so posted up
and exhibited until the end of the next ensning (Gencral or
Quarter Sessions of the Peace, or of the term or sitting of such
other court as aforesaid; and for every schedule so made and
exhibited by such clerk or officer, he shall be allowed such fee
as is fixed by competent authority. R.8.C. e. 178, & 103.

2. Such clerk of the peace or other officer of each district
or county, within twenty days after the end of each General or
Quarter Sessions of the Peace, or the sitting of such court as
aforesaid, shall transmit to the Minister of Finance and
Receiver-General a true copy of all such returns made within
his district or county. R.8.C., ¢. 178, 5. 104.

904. Prosecutions for penalties under section
902, — All actions for penalties arising under the pro-
visions of section 902 shall be comamenced within six months
next after the cause of action accrues, and the same shall be tried
in the district, county or place wherein sneh penalties have been
ingurred ; and if & verdiet or judgment passes for the defendant,
or the plaintiff becomes non-suit, or discontinumes the action
after issue joined, or if, upon demurrer or otherwise, judgment
is given against the plaintiff, the defendant shall, in the disere-
tion of the econrt, recover his costs of suit, as hetween solicitor
and client, and shall have the like remedy for the same as any
defendant has by law in other cases. R.8.C. . 178, 5. 102.

903. Remedies saved.—Nothing in the three seetions next
preceding shall have the effect of preventing any person
agprieved from prosecuting by indictment, any justice, for any
offence, the commission of which would subject him to indiet-
ment at the time of the coming into force of this Act. R.8.C.
¢ 178, a. 105, :
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906. Defective returns.—No return purporting to be
made by any justice under this Act shall be vitiated by the fact
of its including, by mistake, any convietions or orders had or
made before him in any matter over which any Provincial Legis-
lature Las exclusive jurisdiction, or with respect to which he
acted under the guthority of any provincial law. R.8.C. c. 178,
8. 106,

907. Certain defects not to vitiate proceedings.—
No information, summons, conviction, order or other proceed-
ing shall be held to charge two offences, or shall be held to be
uncertain on acecount of its stating the offence to have been com-
mitted in different modes, or in respect of one or other of sev-
eral articles, either conjunctively or disjunctively, for example,
in charging an offence nunder section 508 of this Aet it may he
alleged that “ the defendant wnlawfully did ent, break, root
up and otherwise destroy and damage a tree, sapling or shrub”;
and it shall not be necessary to define more particularly the
nature of the act done, or lo state whether such act was done in
respect of a tree, or & sapling, or a shrub. R.8.C. e. 178, 5. 107.

A oharge of stesling ‘*in or from ”’ a building is for one offence only,
R. v. Patrick White (1901}, 4 Can. Cr. Cas. 430,

Ag to-informations and complaints in matters of summary convietion
under Part LVIIL, sec. 845, sah-see. (3}, provides that every complaint
shail be for one matter of complaint only and not for two or more matters
of complaint, and every Information shall be for one offence only and not
for two or more offences. See nofe to that seetion, ante p. 728,

908. Preserving order in court.—Every judge of Ses-
sions of the Peace, chairman of the Court of General Sessions
of the Peace, police magistrate, distriet magistrate or stipendiary
magistrate, shall have such and like powers and wuthority to pre-
serve order in the said conrts during the holding thereof, and
by the like ways and meanh as now by law are or may he exer-
cised and wsed in like cases and for the like purposes by any
court in Canada, or by the judges thereof, during the sittings
thereof, R.8.C. ¢ 178. s 109,

Preserving order in justiceg’ court.]—Justices of the peace as sueh have
no power o commit for contempt. Stone’s Justices’ Manual {1802), 733;
Ex parte Hyndman, 2 Times L. R, 345. But a justice may order that a person
disturbing the proceedings in his eourt, and refusing to desist, be removed
from the eourt. Clissold v. Machell, 26 U.C.Q.B. 422; R. v. Webb, ex
parte Hawker {1809), reforred to in Stone’s Manual, p. 734: R. v, Bromp-
ton, [1893] 2 Q.B. 195; R. v. Lefroy, L.E. § Q.B. 134. Tf a person uses
any disrespeetfr] or unmannerly expreesions in the face of the court, or
uges any words which direetly tend to a breach of the peace, he may be
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required to find sureties for his good behaviour. 1 Lev. 107. And if more
than one justice is sitting the proceedinge againgt the offender should not
be taken by the one specially attncked, but by ove of the other justices,
R. v. Lee, 12 Mod. 514.

ln default of the offender finding sureties for his good behavicur the
justice may commit him to prison, but it must clearly appear on the warrent
that the committal is for want of sureties and not merely for contempt.
Dean’s Case, Cro. Eliz. 689.

The power given by sec. 908 to police magistrates and other named
officials does not extend to proeceedings fm contempts ecommitted out of
eourt. Re Beaife, § B.C.RR, 153.

A barrister and solicitor while acting as counsel for eerfain persons
charged with a misdemeanonr before & justice of the peace, holding court
under the Summary Convietions Act, was arvested by a constable by the
order of the justice, without any formal adjudieation or warrant, exeluded
from the court reom, and imprisoned for an alleged contempt and for dis-
orderly ¢ouduet in eourt.

In an action by the counzel against the justice and the constable for
assaunlt and false arrest and imprisonment, it wag held that the justiee had
no power summarily to punish for eontempt in faeie eurie, at any rate
without a formal adjndication and -a warrant setting out the contempt.
Armour v. Beswell, 6 U.C.0.8, 153, 852, 450, followed; Young v. Saylor,
20 Ont. App. R. 645,

He had the power t¢ remove persons who, by disorderly conduet,
ohstructed or interfered with the business of the court: but, upon the
evidence, the plaintiff there was not guilty of snech conduet, and had not
exceeded his privilege as counsel for the accueed: and the proper exereise
of suceh privilege could not constitute an interruption of the proceedings so
as to warrant his extrusion. Thid.

If the justice had issued his warrant for the rommitment of the plaintiff
and hed stated in it sufficient grounds for his eommitment, the eourt counld
not have reviewed the facts alleged thersin; but, there being no warrant,
the justice was bound te establish such faets npon the trial, ne wonld justify
his eourse. Ibid.

{ Amendment of 1898).

909. Resistance to execution of process.—Every
judge of the Sessions of the Peace, chairman of the Court of
General Sessions of the Peace, recorder, police magistrate, dis-
triet maglctrate or stlpendlarv magistrate, whenever any resist-
ance is offered to the exeention of any summons, warrant of exe-
cutien or other process issned by hlm, may enforce the due
execution of the same by the means provided by the law for
enforcing the executiom of the process of other courts in like
cages. R.8.C. e 178, s 110,
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PART LIX,

RECOGNIZAXNCES.
SECT.
910. Render of uccused by surety.
911. Bail affer render.
§12. Discharge of recognizance.
918. Render in court.
914. Bureties not discharged by arraignment or conviction.
915. Right of surety to render not affected.
916. Entry of fines, dc., on record and recovery thereof.
917. Officer to prepare lists of persons under recognizance mak-
ing defaulf. :
918. Proceedings on forfeited recognizance not fo be taken
except on order of Judge, de.
919. Recognizance need not be estreated in cerlain cases.
920. Sale of lands by sheriff under estreated recognizance.
921, Discharge from custody on giving security.
922. Discharge of forfeited recognizance.
923. Return of writ by sheriff.
924. Roll and return to be transmitted to Minister of Finance.
9%25. Appropriation of moneys collected by sheriff.
926. Quebec.

910. Render of accused by surety.—Any surety for
any person charged with an indictable offence may, upon affi-
davit showing the grounds therefor, with & certified copy of the
recognizance, obtain from a judge of & superior eonrt or from a
judge of a connty court having cviminal jurisdiction, or in the
Provinee of Quebec, from a district magistrate, an order in writ-
ing under his hand to render such person to the common gaol
of the connty where the offence is to be tried.

2. The sureties, under such order, mav arrest such person
and deliver him, with the order, to the gaoler named therein,
who shall receive and imprison him in the said gaol, and shall
be charged with the keeping of such person .ntil he is dis-
charged by due course of law. R.S.C. ¢. 179, s2. 1 and 2.

As to the right of Speedy Trial under Part LIV. of persons surrendered
by their sureties, see ec. 765.

52—CORIM, CODE.
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911. Bail after render.—The person rendered may
apply to a judge of a superior court, or in cases in which a
judge of a eounty court may admit to bail, to a judge of a
county court, to be again admitted to bail, who may, on examina-
tion allow or refuse the same, and make such order as to the
number of the sureties and the amount of recognizance as he
deems meet—which order shall be dealt with in the same man-
ner as the first order for bail, arid so on as often as the case
requires, R.8.C. c. 179, s. 3. '-

9122. Discharge of recognizance.—On due proof of
such render, and certificate of the sheriff, proved by the affidavit
of a subscribing witness, that such person has been so rendered,
a judge of the superior or county court, as the case may be,
shall order an entry of such render to be made on the recog-
nizance by the officer in charge thereof, which shall vacate the
recognizance, and may be pleaded or alleged in discharge
thereof. R.8.C. c 179, s 4.

913. Render in court.—The sureties may bring the per-
son charged as aforesaid into the court at which he is bound to
appear, during the sitting thereof, and then, by leave of the
court, render him in discharge of such recognizance at any time
before trial, and such person shall be cornmitted to gacl, there
to remain until discharged by due course of law; but such conrt
may admit such person to bail for his appearance at any time
it deems meet. R.S.CL e 179, & 5.

914. Sureties not discharged by arraignment or
conviction.~-The arraignment or conviction of any person
charged and bound as aforesaid, shall not discharge the recog-
nizance, but the same shall be effectual for his appearance for
trial or sentence, as the case may be; nevertheless the court may
commit such person to gaol upon his arraignment or frial, or
may reqnire new or additional sureties for his appearance for
trial or sentence, as the cage may be, notwithstanding such
recognizance; and such commitment shall be a discharge of the
gureties, R.8.C. o. 179, s. 6.

Where on & trial upon an indietment a verdiet of guilty was returned,
but a reserved ease was granted upon a question of law, and the aceused
admitted to bail, the condition of the recognizance taken heing that the
aceused would appear at the next sittings of the eounrt ' ‘4o receive sentence,”’
the condition of the recognizance is not broken if the mecusad fails to
sppear after judgment is given on the reserved case quashing the convietion
and ordering & new trial. The convietion having been set neide, the accused
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was entitled to presume that he would not be ealled for sentence, and the
gureties were not bound for his appearance for any other purpose than to
receive sentence. R. v. Hamilton (1899), 8 Can. Cr. Cag, 1 {Man.).

915. Right of surety to render not affected. —Noth-
ing in the foregoing provisions shall limit or restriet any right
which a surety now has of taking and rendering to custody any
person charged with any such offence, and for whom he is such
surety. R.8.C. ¢ 179, 5. 7,

916. Entry of fines, &c., on the record and recovery
thereof.—Unless otherwise provided, all fines, igsues, amerce-
ments and forfeited recognizances, the disposal of which is
within the legislative anthority of the Parliament of Canada,
set, imposed, lost or forfeited before any court of criminal juris-
diction, shall, within twenty-one days after the adjournment of
such court, be fairly entered and extracted on a roll by the
clerk of the court, or in case of his death or absence, by any other
person, under the direction of the judge who presided at such
court, which roll shall be made in duplicate and signed by the
clerk of the court, or in case of his death or absence; by such
judge. :

) { Amendment of 1900.)

2. If such court is a superior conrt, having criminal jurisdie-
tion, one of such rolls shall be filed with the clerk, prothohot-
ary, registrar or other proper officer— ’

(a) in the Provinee of Ontario, of the High Court of
Justice; '

(b) in the Provinces of Nova Scotia, New Brunswick
and British Columbia, of the Supreme Court of the prov-
ince; _

(¢) in the Province of Prince Edward Tsland, of the
Supreme Court of Judicature of that provinee;

(d) in the Province of Manitoba, of the Court of King’s
Bench of that provinee; and :

(¢) in the North-West Territories, of the Supreme Court
of the said Territories,—

on or before the first day of the term next succeeding the court
by or before which such fines or forfeitures were imposed or
forfeited.

3. If such court is a Court of General Sessions of the Poace,
or a county court, one of such rolls shall remain deposited in
the office of the clerk of such court,
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4, The other of such rolls shall, as soon as the same is pre-
pared, be sent by the clerk of the court making the same, or in
case of his death or absence, by such judge as aforesaid, with a
writ of fieri facias and capias, according to the form TTT in
schedule one to this Act, to the sheriff of the county in and for
which such court was holden; and such writ shall be authority
to the sheriff for proceeding to the immediate levying and recov-
ering of snch fines, issues, amercements and forfeited recogniz-
ances, on the goods and chattels, lands and tenements of the
several persons named therein, or for taking into custody the
bodies of such persons respectively, in casge sufficient goods and
chattels, lands and tenements ecannot be found, whereof the sums
required can he made; and every person so taken shall be lodged
in the common gaol of the county, until satisfaction is made,
or until the court into which such writ is returnable, upon cause
shown by the party, as hereinafter mentioned, makes an order
in the case, and until such order has been fully complied with.

5. The clerk of the court shall, at the foot of each roll made
out as herein directed, make and take an affidavit in the fol-
lowing form, that is to say:

“I, A, B. (descrbing his office), make oath that this
“roll is truly and carefully made up and examined, and
“that all fines, issues, amercements, recognizancef and
“ forfeitures which were set, lost, imposed or forfeited, at
“or by the court therein mentioned, and which, in right
“ gand due eourse of law, ought to be levied and paid, are,
“to the best of my knowledge and understanding, inserted
“in the said roll; and that in the said roll are also con-
“ tained and expressed all such fines as have been paid to
“ or received by me, either in court or otherwise, without
“ gny wilful discharge, omission, misnomer or defect what-
“goever. Ho help me God 73
Which oath any justice of the peace for the county is hereby
authorized to administer. R.8.C. e. 179, ss. 8, 9 and 15

Foryv TTT.—
WRIT OF FTERT FACIAS,

Edward the Seventh, by the Grace of God,
&e.
To the sheriff of , Greeting:

You are hereby commanded to levy of the
goods and chattels, lands and tenements, of each
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of the persons mentioned in the roll or extract
to this writ annexed, all and singular the debts
and sums of money upon them severally imposed
and charged, as therein is specified; aud if any
of the sald several debts cannot be levied by
reason that no goods or chattels, lands or tene-
ments can be found belonging to the said -per-
sons respectively, then, and. in all such cases, that
you take the bodies of such persons, and keep
them safely in the gaol of your county, there to
abide the judgment of our court {(as the case
may- be) upon any matter to be shown by them,
respectively, or otherwise to remain in vyour
custody as aforesaid, until sueh debt iz satis-
fied, unless any of such persons respectively gives
sufficient security for his appearance at the said
court, on the return day hereof, for which you
will be held answerable; and what you do in the
premises make appear before us in our court
(as the case may be), on the day of
term next, and have thon and there this
writ. Witness &c., G. II., clerk (as fhe case
may be).
See gec. 926 making special provisions as to the Provinee of Quebee,
By that section sec. 916 is deelarsd not to apply to that Provinee.
Where a convieted person, instead of being sentenced is discharged
from enstody upon entering into a recognizance with sureties to appear
and receive judgment when called on, it is only on motion of the Crown

that the recognizancee can be estreated, or judgment moved agaivst him,
R. v, Young ?1901}, 4 Can. Cr, Cas, 380 (Out.},

-

917. Officer to prepare lists of persons under
recoghizance making default,—If any person bound by
recognizance for his appearance (or for whose appearance any
other person has become so bound) to prosecute or give evi-
dence on the trial of any indictable offence, or to answer for any
common assanlt, or to the articles of the peace, makes default,
the officer of the conrt by whom the estreats are made out, shall
prepare a list in writing, specifving the name of every person
so making default, and the nature of the offence in respect of
which such person, or his surety, was so bound, together with the
residence, trade, profession or calling of every such person and
surety—and shall, in snch list, distingnish the principals from
the sureties, and shall state the eause, if known, why such person
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did not appear, and whether, .by reason of the non-appearance.
of such person, the ends of justice have been defeated or delayed.
R.8.C. ¢ 179, & 10, -

918. Proceeding on forfeited recognizance not to
be taken except on order of judge, &c.—LEvery such
officer shall, before any such recognizance is estreated, lay such
list before the judge or one of the judges who presided at the
court, or if such court was not presided over by a judge, before
two justices of the peace who attended at such court, and such
judge or justices shall examine such list, and make such order
touching the estreating or putting in process any such recog-
nizance as appears just, subject, in the Province of Quebec,
to the provisions hereinafter contained; and no officer of any
such court shall estreat or put in process any such recognizance
without the written order of the judge or justices of the peace
before whom respectively such list bas been laid. R.8.C. e
179, s 11.

Estreqting recogni¢arce, ] —This seetion applies only to recognizances to
appear and proseeute, or to give evidenee, ete., (see sec. 917), and does
not apply to & recognizance whereby the bail became bound for the appear-

. anee of their prineipal to stand his trial upon au indietment other than for
common assault, Re Talbot’s Bail (1882}, 28 O.R. 65.

The proceedings to collect a debt due to the Crown under a recogntzanee
after estreat are civil and not eriminal proceedings, Re Talbot’s Bail
(1892}, 23 O.R. 65.

British Columbia.]—No recognizance shall henceforth be forfeited or
ostreated without the order of the court or a judge, not unless gn order or
notice ghall have been previously served npon the parties by whom sueh
resognizanees shall have been given, calling upon them to perform the con-
ditions thereof, and no default shall be considered to be made in performing
the conditions of & recognizanee by reason of the trial of any indictment or
presentment, or the argement of any order or convietion or other proeeed-
ing having stood over, where such convietion has been made a remanet, or
sueh indietment or order has stood over by order of the court, or by consent
in writing of the parties. B.(. Eule 43.

. Every recognizance {o appear and answer to any indietment found in

the Supreme Court or in the Coutty Judges’ Criminal Court, or to any ex-
offieio or eriminsal information ghall, unlese the eourt or a judge shall by
order dispenge therewith, contain besides any other condition which may be
imposed, & condition that the defendant shall personslly appear from day
to day on the trial of sueh indietment or information and not depart until
he shall be discharged by the eourt before whom such trial shall he had.
B.C. Rule 44.

Whenever it has been made to appear to the court or a judge, that a
party has made defanlt in performing the condition of the recognizance into
which he has entered, the court or a judge, upon notice to the defendant and
his sureties, if any, may order such reecognizance to be estreated without
isguing any writ of seire facias. B.C. Rule 45,

In proceedings under sec. 589 of the Cr. Code, for breach of recogniz-
ance on remand, the eertificate of the justice of the peace of non-appearance
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of the acoused, indorsed on the baeck of the recognizance, shall be trans-
mitted by the justice of the pesce to the registrar of the court where if
eommitted the acensed would be bound to appear, and be proceeded upom
by order of the judge presiding at the aseizes, if he thinks proper, in like
mannar 45 other reeognizanees. B.C. Rule 46,

In summary convietions under sec. 878 of the Cr. Code, the eertifieate of
default of appearanes, as in the preceding rule, shall be transmitted by the
justice of the peaoce to the clerk of the County Court having jurisdiction at
the place wherein sneh recognizance is taken, and be proceeded upon by -
order of the County Court judge, if he thinks proper, in like manner as
other recognizances. B.C. Eunle 47.

919. Recognizance need not be estreated in certain
cases,—Except in the cases of persons bound by recognizance
for their appearance, or for whose appearance any other peraon
has become bound to prosecute or give evidence on the trial of
any indictable offence, or to answer for any common assault,
or to articles of the peace, in every case of default whereby a
recognizance becomes forfeited, if the canse of absence is made
known to the court in which the person was bound to appear,
the court, on consideration of such cause, and considering also,
whether, by the non-appearance of such person the ends of jus-
tice have been defeated or delayed, may forbear to order the
recognizances to be estreated, and with respect to all recog-
nizances estreated, if it appears to the satisfaction of
the judge who presided at such court that the absence of any
person for whose appearance any recognizance was entered into,
was owing to eircumstances which rendered such absence justifi-
able, such judge may make an order directing that the sum
forfeited upon such estreated recognizance shall not be levied.

2. The clerk of the court shall, for such purpose, before
sending to the sheriff any roll, with a writ of fieri facias and
eapias, as directed by section 916, submit the same to the judge
who presided at the court, and such judge may make a minute
on the said roll and writ of any such forfeited recognizance and
fines as he thinks fit to direct not to be levied; and the sheriff
shall observe the direction in such minute written upon such
roll and writ, or endorsed thereon, and shall forbear accord-
ingly to levy any such forfeited recognizance or fine. R.B.C.
¢ 179, 8s. 12 and 13,

By sec. 926 it is enacted that the provisions of sees. 916 and 919 to 924,

both inelusive, shall not apply to the provinee of Quebee, and in lieu
thereaf the provisions of sec. 926 shall apply to that province.
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9720. Sale of lands by sheriff under estreated
recognizance.—If upon any writ issued under section 916
the sheriff takes lands or tenements in execution, he shall
advertise the same in like manner as he is required to do before
the sale of lands in execution in other cases; and no sale shall
take place in less than twelve months from the time the writ
‘came to the hands of the sheriff. R.8.C. ¢, 179, s. 14.

If any person on whose goods and chattels a sheriff, bailiff, or
other officer, is authorized to levy any such forfeited recogniz-
ance, gives security to the said sheriff or other officer for his
appearance at the return day mentioned in the writ, in the
court into which such writ is returnable, then and there to abide
the decision of such court, and also to pay such forfeited recog-
nizanece, or sum of money to be paid in lieu or satisfaction
thereof, together with all suech expenses as are adjudged and
. ordered by the court, such sheriff or officer shall discharge such
person out of custody, and if such person does not appear in pur-
guance of his undertaking, the court may forthwith issue a writ
of fleri facias and capias against such person and the surety or
sureties of the person so bound as aforesaid. R.8.C. ¢ 179,
8. 16.

922, Discharge of forfeited recognizance, - The
court, into which any writ of fieri facias and capias issued under
the provisions of this part is returnable, may inquire into the
circumstances of the case, and may’in its diseretion, order the
discharge of the whole of the forfeited recognizance, or snm of
money paid or to be paid in llen or satisfaction thereof, and
maks uch order thereon s to such court appears just; and such
order shall accordingly be a discharge to the sheriff, or to the
party, according to the circumstances of the case. R.8.C.e. 179,
8. 17.

An order made under zee. 922 for the discharge of a forfeited recogniz-
ance is & eivil and not a eriminal proeeeding, The diseretionary order for
the dischsrge of a forieited reeognizance authorized by this peetion to he
made by the eourt into whick any writ of fieri facias and capias issued under
part LIX. of the Code ig returnable, must be made by the eourt en bane, and
not by & single judge. Re MeArthur 5 Bail (1897}, 3 Can. Cr. Cas. 195
(N.W.T.),

923. Return of writ by sheriff. —The sheriff, to whom
any writ is directed under this Aect, shall return the same on
the day on which the same is made returnable, and shall state, -
on the back of tha roll attached to such writ, what has heen
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done in the execution thereof; and such return shall be filed in
the court into which such return is made. R.8.C. c. 179, 5. 18.

9:24. Roll and return to be transmitted to Minister
of Finance.—A copy of such roll and return, certified by the
clerk of the court into which such return is made, shall be
forthwith transmitted to the Minister of Finance and Receiver-
General, with a minute thereon of any of the sums therein
mentioned, which have been remitted by order of the court,
in whole or in part, or directed to be forborne, under the author-
ity of section 919. R.8.C. ¢. 179, 5. 19.

925. Appropriation of moneys collected by sheriff.
—The sheriff or other officer shall, without delay, pay over all
moneys collected under the provisions of this part by him, to
the Minister of Finance and Receiver-General, or other person
entitled to receive the same. R.8.C. ¢. 179, 5. 20.

926. In Quebec Province,—The provisions of sections
916 and 919 to 924, both inclusive, shall not apply to the
Province of Quebec, and the following provisions shall apply te
that Erovince only :—

2. Whenever default is made in the condition of any recog-
nizance lawfully entered into or taken in any criminal case,
proceeding or matter in the Province of Quebee, within the
legislative authority of the Paxliament of Canada, so that the
penal sum therein mentioned becomes forfeited and due to the
Crown, such recognizanee shall thereupon be estreated or with-
.drawn from any record or proceeding in which it then iz—or -
where the recognizance has been entered into orally in open
court—a certificate or minute of sueh recognizance, under the
geal of the court, shall be made from the records of such court;

(a) such recognizanee, certificate or minute, as the case
may be, shall be transmitted by the court, recorder, justice
of the peace, magistrate or other funetionary before whom

the cognizor, or the principal eognizor, where there is a

gurety or sureties, was bound to appear, or to do that, by his

defanlt to do which the condition of the recognizanee is
broken, to the Superior Court in the district in which the
place where such default was made is included for eivil pur-
poses, with the certificate of the court, recorder, justice of
the peace, magistrate, or other functionary as aforesaid, of
the breach of the condition of such recognizance, of which
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and of the forfeiture to the Crown of the penal sum therein
mentioned, such certificate shall be conclusive evidence;

(&) the date of the receipt of such recognizance or minute
and certificate by the prothonotary of the said court, shall
be endorsed thereon by him, and he shall enter judgment in
favour of the Orown against the cognizor for the penal sum
mentioned in such recognizance, and execution may issue
therefor after the same delay as in other cases, which shall
be reckoned from the time when the judgment is entered by
the prothonotary of the said court;

(¢) such execution shall issue npon fiat or praecipe of the
Attorney-General, or of any person thereunto authorized in
writing by him; and the Crown shall be entitled to the
costs of execution and to costs on all procesdings in the ease
subsequent to execution, and to such costs, in the digere-
tion of the court, for the entry of the judgment, as are fixed
by any tariff.

{ Amendment of 1894.)

(d) The cognizor shall be liable t& coercive imprisonment
for the payment of the judgment and costs.

{e) When sufficient goods and chattels, lands or . tene-
ments cannot be found to satisfy the judgment against a cog-
nizor, and the same is certified in the return to the writ of
execution, or appears by the report of distribution, a war-
rant of commitment addressed to the sheritf of the district
may issne upon the fiat or preeipe of the Attorney-Gen-
eral, or of any person thereto authorized, in writing by him,
and such warrant shall be authority to the sheriff to take
into enstody the body of the cognizor so in default, and to
lodge him in the common gaol of the district until satisfac-
tion is made, or until the eourt which issued such warrant,
upon cange thereon, ag hereinafter mentioned, makes an
order in the ease and such order has heen fully complied
with.

() Such warrant shall be returned by the sheriff on the
day on which it is made returnable, and the sheriff shall
state in his return what has been done in execution
thereof,

(g) On petition of the cognizor, of which notice shall be
given to the clerk of the Crown of the district, the court
may inquire into the circumstances of the case, and may,
in its discretion, order the discharge of the amount for which
he is liable, or make such order with respect thereto and to
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his imprisonment as may appear just, and such order shall

be carried out by the sheriff.

8. Nothing in this section contained shall prevent the recov-
ery of the sum forfeited by the breach of any recognizance from
being recovered by suit in the manner provided by law, when-
ever the same cannot, for any reason, be recovered in the man-
ner provided in this section;

() in such case the sum forfeited by the non-perform-
ance of the conditiong of such recognizance shall be recov-
erable, with costs, by action in any court having jurisdie-
tion in civil eases to the amount, at the suit of the
Attorney-General of Canada or of Quebec, or other person or
officer authorized to sue for the Crown; and in any such
action it shall be held that the person suing for the Crown
is duly empowered so to do, and that the conditions of the
recognizance were not performed, and that the sum therein
mentioned is, therefore, due to the Crown, unless the defend-
ant proves the eontrary.

( Amendment of 1894.)

(b) the cognizor for the recovery of the judgment in
any such action shall be liable to coercive imprisonment in
the same manner as a surety is in the case of judicial surety-
ship in civil matters.

4. In this section, nnless the context otherwise requlres,
the expression * cognizor” includes any number of cognizors
in the game recognizance, whether as principals or sureties.

5. When a person has been arrested in any distriet for an
offence committed within the limits of the Province of Quebee,
and a justice of the peace has taken recognizances from the wit-
nesses heard before him, or another justice of the peace, for their
appearance at the next session or term of the court of competent
eriminal jurisdiction, before which such person is to undergo
hig trial, there to testlfy and give evidence on guch trial, and
such recognizances have been transmitted to the office of the
clerk of such court, the said court may proceed on the said
recognlzances in the same manner as if they had been taken in
the district in which such court is held. R.8.C. ¢. 179, ss. 21,
22 and 23.

Where there are several ¢ognizors the goods and lands of sl of them must
be proceedsd rgainst before enforeing the default by personal arrest of any
of them. R. v. Ferrig (1895}, & Que. 8.C. 376.

It is not essential to the validity of a recognizanse that it should be
signed by the eognizor. R. v. Corbett (1894), 7 Que. 8.C. 465
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PART LX.

FINES AND FORFEITURES.
Seor,
927. Appropriation of fines, &e.
928, Application of fines, &c., by Order in Council,
929. Recovery of penalty or forfeiture.
930. Limitation of action.

(Amendment of 1900.)

927. Application of fines, etc.—Whenever no other

provision is made by any law of Canada for the application of
any fine, penalty or forfeiture imposed for the violation of any
such law or of the proceeds of an estreated recognizance, the same
recovered, to be by him paid over to the municipal or local
authority, if any, which wholly or in part bears the expenses of
administering the law under which the same was imposed or |
recovered, or to be applied in any other manner deemed best
adapted to attain the objects of such law and seeure its due
administration, except that— -

(@) all fines, penalties and forfeitures imposed in respect
of the breach of any of the revenne laws of Canada, or
imposed upon any officer or employee of the Government of
Canada in respect of any breach of duty or malfeasance in
his office or employment, and the proceeds of all recogniz
ances estreated in connection with proceedings for the prose-
cution of persons charged with such breaches or malfeas-
ance, and

(&) all fines, penalties and forfeitures imposed for what-
ever cause in any proceeding instituted at the instance of the
Government of Canada or of any department thereof in
which that Government bears the cost of prosecution, and
the proceeds of all recognizances estreated in connection
with such proceedings, shall belong to His Majesty for the
public uses of Canada, and shall be paid by the magistrate
or officer receiving the same to the Receiver-General and
form part of the Consolidated Revenue Fund of Canada.
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Provided that nothing in this section contained shall affeet
any right of a private person suing as well for His Majesty
as for himself, to the moiety of any fine, penalty or forfeiture
recovered in his suit.

Sees. 806 and 827 which made partial provigion in regard to the appliea-
tion of fineswere repealed on the passing of this amendment, and this general
provision is inserted to eover all fines, penalties and forfeitures in respect
of any laws of Canada,

928. Application of fines, &c., by order in council.—
The Governor in Council may from time to time direct that any
fine, penalty or forfeiture, or any portion thereof, which would
otherwise belong to the Crown for the public uses of Canada,
be paid to any provincial, municipal or local authority, which
wholly or in part bears the expenses of administering the law
nnder which sneh fine, penalty or forfeiture is imposed, or that
the same be applied in any other manner deemed best adapted
to attain the objects of such law, and to secure its due adminis-
tration. R.S.C. e. 180, s. 3.

929. Recovery of penalty or forfeiture,—Whenever
any pecuniary penalty or any forfeiture is imposed for any
violation of any Aect, and no other mode is preseribed for the
recovery thereof, such penalty or forfeiture shall be recover-
able or enforeeable, with costs, in the discretion of the court, by
civil action or proceeding at the suit of His Majesty only, or
of any private party suing as well for His Majesty as for him-
gelf—in any form allowed in such case by the law of that prov-
ines in which it is bronght—hefore any court having jurisdie-
tion to the amount of the penalty in cases of simple contract—
upon the evidence of any credible witness other than the plain-
tiff or party interested; and if no other provision is made for
the appropriation of any penalty or forfeiture so recovered or
enforeed, one moiety shall belong to His Majesty and the other
moiety shall belong to the private party suing for the same,
if any, and if there is none, the whole shall belong to His
Majesty. R.8.C. e 180, 8. 1.

930. Limitation of actions, &c.—No action, suit or
information shall be brought or laid for any penalty or forfeiture
under any such Act except within two years after the cause
of action arizes, or after the offence is committed, unless the
time is otherwise limited by such Act. R.8.CL e. 180, a. 5.



TITLE VIIIL

PROCEEDINGS AFTER CONVICTION.

PART LXI.

PUNISHMENTS GENERALLY.

Srct.

931. Punishment after conviction only.

932. Degrees in punishment,

93838, Linbilily under different provisions.

934. Fine tmposed shall be in discretion of court.

931. Punishment after conviction only,— Whenever
a person doing a certain act is declared to be guilty of any
offence, and to be liable to punishment therefor, it shall be ynder-
stood that such person shall only be deemed gmilty of such
offence, and liable to such punishment, after being duly con-
vieted of such zet. R.B.C. e, 181, s. 1.

Procedure by habeas eorpus.]—The very name and tenor of the writ of
habeas eorpus indieates what, and what only, ean be done under it. The
writ is ealled the writ of habeas corpus cum causd, that is to say, its tenor
ie to direct the officer to produce before the judge or court the body of the
prigoner, together with the cause which he has for detaining him, Thers-
fore, the only consideration whieh, on the return to the writ of habeas
corpus, ean be entered upon by the eourt or judge is the sufficlency of the
commitment. If the officer returns to the writ a good commitment, whether
it is in pursuance of a sentence of a common law court, thaf is a sentence
foliowing a eonviction by a jury, or whether it is a commitment following
a summary adjudieation by a magistrate under a statntory jurisdietion, in
sither ense that iz conelnsive. Re Trepanier {1885}, 12 Can. 8.C.R. 111,
125, per Strong, J.

In the absence of an affidavit by the prisoner or evidence shewing that
he is 90 ¢oerced as to be unable to make gn affidavit, the application forthe
writ cannct be entertained. Re Parker, 5 M. & W, 32; Re Ross, 3 Ont. Pr.
R. 801; R. v, Blach, 18 March, 1899, per Street, J.

On a petition for habeas corpus complaining of an illegal commitment,
there should be produeed a copy of the commitment or an affidevit that it
was applied for and refused. Ex p. Pollock (1881}, Ramsay’'r Cas.
{Que.) 187,

Affidavits used in applications on the Crown side of the eourt must not
be sworn before the prosecutor or his attorney, E. v. Marsh (1886}, 25
N.B.R. 870} Gude’s Crown Prac. 1.
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It is a usual, convenient and established praetice that a rule nisi to
shew canse why a writ of habeas corpus should not issue shounld also require
eause to be shewn why, In the event of the rule being made absclute, the
prizoner should not be discharged without the actuel issue of the wrif of
habeas corpus and without his being personally brought before the court,
but, in order that the rule may be made absolute in this form, the magis-
trate, the keeper of the prisoner, and the prosecutor should all be served
with the rule nisi, or at least be represented on its return. K. v. Farrar
(1890), 1 Terr. L.E. 306; Ex parte Jacklin {1844}, 13 L.J.M.C, 139; Re
Bull {1846}, 1 Saunders & Cole 141; Ex parte Eggington (1854), 2 ®, & B,
717.

A person imprisoned may make fresh application for a wrii of habeas
eorpus to every judge or superior eourt in turm, who are each hound to
eonsider the question independently. TRe George Bowsek (1892}, 2 B.C.R.
216, per Walkem, J.; Ex parte Partington 18 M. & W. 670,

Habeas corpus proceedings do not lie to inquire into the validity of a
eonvietion made at a County Judge’s Criminal Court as the Iatter ig a conrt
of regord. R. v. Murray (1897),1 Can. Cr. Cas. 452 (Ont.},

A habenas corpus will not be granted to bring up a prisoner who is under
gsentence upen a convietion for a eriminal offence at the sesgions. R. v.
Crabbe (1854), 11 U,0.Q.B. 447, :

The court cannot on & writ of habeas e¢rpus revise on its merits the
decision of the judge who has pronounced the conviction, nor adjudge on
t]&e cljlpa.bility of the petitioner. R. v. Bougie (18§9), 8 Can. Cr. Cas. 487

ue.).

If the record of & superior court, produced on an application for a writ
of habeas corpus, eontzins the recital of facts requisite to confer jurisdie-
tion, sueh recital iz eonelnsive and eannot be contradicted by extrinsie
evidence. Re R. E, Sproule (1886), 12 Can. 8.C.R. 140.

A refurn made by a sheriff to & writ of habeas corpus need not necessarily
be made over the sheriff's signature and s sufficient if aetually written by
him or under his direetion. Re Sproule (1886), 12 Can. 8.C.R. 140.

If the defendant is remanded upon the first commitment when brought
up on hebens corpus, and nething has taken place equivalenf fo guashing
the convietion, an amended convietion may be returned by the magistrate,
and it may, if valid in itself, be used as a defence 10 an action brought
againgt the magistrate for false imprisonment. Charter v. Graeme (1849),
13 Q.B. 216, 234.

The corrected statement must be conformable to the facts as they really
tock place, and the magistrates are ijable, if they make a false return.
Paley on Convictions, Tth ed., 235; R. v. S8impson, 10 Mod. 382.

Where the warrant of commitment recited s convietion for an alleged
offence in January, 1888, and the convietion returned under a writ &f
eertiorari in ald of habens corpus proceedings, properly recited that it was
for an offence committed in January, 1887, if was held to be the properpro-
eedure to enlarge the habeas ecorpus proceedings so as fo enable the magis-
trate to file s fresh warrant in eonformitv with the convietion returned. R.
v. Lavin (18883, 12 Ont, Prac. 642 (MaeMghon, J.), It is to be assumed
prima facie that the commitment correetly recites the conviction, and those
alleging it to be different are to bring the eonvietion into court. Ex parte
Reynolda, § Jurist 192; Arseott v. Lilley, 11 Ont. R. 153, 165, 14 Ont. App.
297, 8o, if the magistrates are served with notice of motion for g priscner’s
digeharge from eustedy on the ground that the commitment set out in the
roturn to a writ of habeas corpus was bad on the face of it, and although
appearing by counsel do not produce the convietion, it is said that the
defendant should not be held in custody under g commitment bad upon its
face, nor the motion adjeurned to give an opportunity to return a valid
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convigtion t¢ accord with which the commitment might be amended. E.
v. Timson {1870}, L.R. 5 Exech. 257.

Where the warrant of srrest embodied in the retern to a habeas corpus,
on its face shews jurisdietion in the magistrate, affidavits ave not admissible
to eontrovert such faet if the offenee charged be a erimivnal one. R. v.
Defries (1894}, 1 Can, Cr. Cas. 207 (Ont. },

Affidavits are not reeeivable which merely go to snstain oljections as to
the conduet of the magistrate in dealing with the case before him over
whieh he had jurigdietion. E. v. Munro (1864, 24 U.C.Q.B. 44.

Buat a collateral extrinsic fact, confessing and avoiding the disputed
order may be proved on affidavit to shew want of jurisdiction, Re Clarke
(1842}, 2 Q.B. 619, 634; R. v, Justices of Somersetshire, 5 B, & €, 816,

Proof by affidavit is admissible in habeas corpus proceedings to shew
that the commitment took place on n Sunday, as proving an extrinsic faet
in ¢onfession and avoidanee of, but not econtradicting, the vetuin, R; v
Cavelier (1896), 1 Can. Cr, Cas. 134 (Man.].

A prigoner in enstody under & verbal remand of a justice of the peaceona
preliminery examination for an alleged offence, may be discharged on habeas
corpus by & superior eonrt if the information be go uneertain in its terms
that it eannot be said to charge an offence known to the Jaw, ex. gr, that
the aecused did ecounsel and procure s person named to violate the Liguor
License Act {or the Customs Aet or the Criminal Code) without further
gpecifying the offence. R. v. Holley (1893}, 4 Can. Cr, Cas. 510 (N.B.).

The 6ith see. of the Habeas Corpus Aect, 1 Car. II., ch. 2, has no appli-
eation to a easein whieh tiie prisoner is confined npon o warrant in execution.
Arseott v, Lilley (1886), 11 O.R., 153, 179, )

In Ontarie it has been held that the fact that in the margin of the writ
of habeas corpus it wag marked *‘ per 33, Cnr. IL.>’ does not prevent the
judge from aecting under either the Ontaric Habeas Corpus Aect or at com-
mon law. R. v, Arseott (1885), 9 O.R, 541.

The Ontario Habeas Corpus Aet (originally 29-30 Viet, (1866), ch. 45},
wag taken from the Habeas Corpus Aet of 56 Geo. 1II., ch. 100 (1B16).
R. v. 8t, Clair {19007, 3 Can. Cr, Cas. 551; In re Melina Trepaniar (1885,
12 Can. 8.C.R. 111, and . v. Mosier (1867}, 4 Ont, Pr, 64, and it ir doubted
swhether it applies to erlminai matters. Ibid: Carus Wilsen’s Case {1845),
7 Q.B. 984, 1010,

An applieation to the eourl to gunash s writ of habeas corpus as improvi-
dently issued may be entertained in the absence of the prisoner. Re R. E.
Bproule (1886}, 12 Can. 85.C.R. 140.

tnder ch. 95 of the Revised Statutes of Lower Canada of 1861, which is
still in foree in the provinee ot Quebec the Superier Conrt has jurisdietion
te issue a writ of habeas eorpus, and decide upen it upon the petition of a
person kept in jail in virtue of aconvietion in a eriminal raatter. The eourt
eannot on a writ of habess corpus revise on its merits the deeision of the
jndge whoe has prencunced the eonvietion, nor adjudge on the eulpability of
the petitioner. K. v. Bougie (1898), 3 Can, Cr. Cas. 487.

The jurisdietion of the Superior Courts of law in England to issue & writ
of habesas corpus ta Canada, was held not to have been taken away by the
ereation of an independent legislature in Canada. Ex parte Anderson
(1860}, 3 E. & E. 487, cited by Adam Wilsan, J., in R. v. Amer (1877),
42 U.C.Q.B. at p. 385.

The court may on certiorari amend a summary ronvietion nnder the
powers eonferred by secs. 883 and 889 whether the certiorari iz one pre-
liminary to a motion to quash the conviction or is in aid of a writ of habeas
eorpus, R, v. Murdeck (1900),4 Can. Cr. Cas. 82 (Ont. Q. A.),

Discharge upon ferms.]—The conrt may as a condition to o prisoner’s
discharge impose the term that he shall undertake that no aetion shall be
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brought by him against any person in respeet of the prosecution and con-
vietion or of his imprisonment thereunder. R, v, Horton (1897}, 3 Can. Cr.
CUrs. 84 (N.B.),

A warrant having heen issued for the arrest of Mrs, Quirke for non-pay-
went of a fine, for breach of the Canads Temperance Aet, her daughter dis-
guised herself as her mother. The officer being deceived, arrested the
daughter aud lodged her in gaol. A ywrit of habeas corpus having been
obtsined, an order was granted discharging priscner apd exon erating those
implieated in her arrest. Ex p. Quirke (18968), 32 C.L.J. 779, s

In discharging & prisoner in habeas corpus proceedings under ch, 181,
Revised Statutes of Novs Seotia, an order of protection in respeet of g eivil
action by the prisoner, ean be made only in favour of the gacler and not in
favour of the magistrate and proseeutor. R. v. Keeping (1901}, 4 Can, Cr.
Cag. 494 (N.8.),

Habeas Corpus jurisdiction of the Supreme Court of Canada,]—By gec. 23
of the Supreme Court Aot B.8.0. 1886, ch. 135, it is provided that the
Supreme Cours of Canada shall have, hold and exereise an appellate, erim-
inal a5 well aa civil jurisdietion. And by sec. 32 of the same statote
"*Every judge of the court shall have concurrent jurisdietion with the eourts
or judges of the several Provinees, to issue the writ of habess eorpus ad
subjiciendum, for the purpose of an inquiry inte the cause of eommitment,
in sny eriminal case under any Act of the Parliament of Canads, but such
judge shall not have snch jurisdietion in habeas sorpus matters arising ont
of any elaim for extradition made uuder any treaty. If the judge refuges
the writ or remands the prisoner, an appeal shall He to the eourt.'’

In any habeas corpus matter before a judge of the Supreme Court, or on
any appeal to the Supreme Court, in any habess corpus matter, the court op
jundge has the same power to bail, discharge or commit the prisoner
or person, or to direet him to be detained in custody or otherwise to desl
with him as sny court, judge or justice of the poace having jurizdiction in
any such matters in any Provinee of Canada. R.8.0., el 185, sec, 43.

Nor shall an appesl be allowed in any esse of proceadings for or upon a
writ of habaas corpus arising out of any claim for extradition made under
any treaty. Bee. 31 8. . Aect.

A judge of this eourt, Supreme Court of Canada, sitting in chambers,
on tha return to s writ of habeas eorpus, if a propercommitment is returned,
may remand the prigoner, or, if the prisoner appears to be only commitied
for trial, and if the depositions ean be got hefore him without a writ of
ecertiorari (whieh there isno Jurisdietion o issne to hring up the Proceedings
bafore  single judge}, may order the prisoner to be bailed, but that is the
limit of the jurisdietion under & writ of habess corpus so issued, Per
Strong, J., in Re Trepanier (1885}, 12 Can. 8.0.R. 111, 129,

The jurisdietion of a judge of the Supreme Court of Csnada in matters
of habess corpusin anyeriminsl ease under any statute of Canada is limited
to an inqniry into the eause of commitment as diselosed by the warrant of
commitment, Ex parte Maedonsald {1896}, 3 Can. Cr. Cas. 10 (Can.).

Its jurisdietion in matters of habeas corpus is not an appellate jurisdie-
tion over provineial courts, nor does it extend further than to give such
judge equal and co-ordinate power with & judge of the provineial ecounrt,
R. v. Patrick White (1901}, 4 Can. Cr. Caa. 430, perSedgewiek, J, (3.C. Csn.),

Where the only gronnd is that the magistrate erred on the faete and
that the e¢vidence did not justify the conclusion as to the guilt of the
prisoner arrived at by the wagistrate, the Bupreme Court of Canada has no
jurisdistion to go behind the eonvietion and Inguire into the merits of the
cawe by the uge of the writ of habeas corpus, Re Trepanier (1885), 12 Caq.
8.C.R. 113. But if the convietion shews a want of jurisdietion, or if it be

53—CRIM. CODE.
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shewn that the magistrate had no jurisdietion, it would be & nullity, and
the court would discharge the prisoner, because, in sueh & case he could
not be held by process of any legal tribunal. Ibid.

932. Degrees in punishment.——Whenever it is provided
that the offender shall be liable to different degrees or kinds
of punishment, the punishment to be inflicted shall, gubjeet to
the limitations contained in the enactment, be in the discretion
of the court or tribunal before which the conviction takes place.
R.B.C. e 181, 8. 2.

This provision was first enacted in 1869 by see. 1 of the Statute 32-3¥
Viet., ch. 29, and no similar enactment i8 to be found in the English or In
the Ameriean statutes. TUnder this provision where a statute prescribes as
the punishment for an offence both fine and imprisenment, the eourt which
conviets has the right in its diseretion to impose either a fine alone or an
imprisonmant alone or both, unless the etatute declares a contrary inten-
tion and expressly overrides the general rule contained in this seeticn. R,
v. Robidouxz {1898}, 2 Can. Cr. Cas. 19 (Que.).

933. Liability under different provisions.—When-
ever any offender is punishable under two or more Acts, or
two or more sections of the same Act, he may be tried and pun-
ished under any of such Acts or sections; but no person shall be
twice punished for the same offence. R.8.C. c. 181, 5. 3.

When o statute makes that unlawful whieh was lawful before, and
appoints u specifie remedy, that remedy may be pursued and no other; and
where an offence is ot so at sommon law, but made an offence by aet of
parliament an indietment will lie where there is & substantive- prohibitory
clanse in such act of parliament, though there be afterwards a particular
provision and & partieular remedy. When a new offence iz creafed by un
act of patliament, and s penalty is nunexed to it by o separate and sub-
stantive elause, it is not necessary for the prosecutor to sue for the penalty,
but he may proceed on the prior elause, on the ground of ite being an
indisteble offence. R. v. Magon (1867}, 17 U.C.C.P. 534.

934. Fine imposed shall be in discretion of court.—
Whenever a fine may be awarded or a penalty imposed for any
offence, the amount of such fine or penalty shall, within such
limits, if any, as are prescribed in that behalf, be in the disere-
tion of the court or person passing sentence or convieting, as
the case may be. R.8.C. e 181, 5. 33.
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PART LXIT.

CAPITAL PUNISHMENT.

Sror. .

935. Punishment to be the sume on conviction by verdict or by
confession, : '

9386, Form of sentence of death.

987, Sentence of death to be reported to Secretary of State.

938. Prisoner under sentence of death to be confined apart,

989. Place of eweecution.

940. Persons who shall be present at execution.

941. Persons who may be present at execution.

848. Certificate of death.

848, When deputies may act.

944 Inguest to be held.

946. Place of burial. _

846. Certificate to be sent fo the Secretary of State and ewhib-
ited at prison.

947, Omasstons not fo invalidate execubion.

848. Other proceedings in ewecutions not affected.

948. Rules and regulations as to execution.

- Punishment to bé the same on econviction by
verdiet or confession, — Every one who is indicted as
principal or accessory for any offence made capital by any
statute, shall be liable to the same punishment, whether he is
convicted by verdiet or on confession, and this as well in the
case of accessories as of principals. R.8.C. c. 181, s 4.

936. Form of sentence of death.—In all cases where
an offender is sentenced to death, the sentence or judgment to
be pronounced against him shall be, that he be hanged by the
neck until he is dead. R.8.C. c. 181, s. 5,

937. Sentence of death to be reported to Secretary
of Btate.—In the case of any prisoner sentenced to the
punishment of death, the judge before whom such prisoner has
been convicted shall forthwith make a report of the case to the
Seeretary of State, for the information of the (overnor-General ;
and the day to be appointed for earrying the sentence into exe-
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cution shall be such as, in the opinion of the judge, will allow
gufficient time for the signification of the Governor’s pleasure
before such day, and if the judge thinks such prisoner ought
to be recommended for the exercise of the royal mercy, or if,
from the non-decision of any point of law reserved in the case,
or from any other cause, it becomes necessary to delay the execu-
tion, he, or any other judge of the same court, or who might
have held or sat in sueh eourt, may, from time to time, either
in term or in vacation, reprieve such offender for such period
or periods beyond the time fixed for the execution of the sen-
tence as are necessary for the consideration of the case by the
Crown. R.S.C. c. 181, 5. 8,

The report although made in pursuanee of a siatutery duty ias econ-
gidered to be of a eonfidential nature, and is not a pablic report.

938. Prisoner under sentence of death to be con-
fined apart.—Every one who is sentenced to suffer death shall,
after judgment, be confined in some safe place within the prison,
apart from all other prisoners; and no person except the gaoler
and his servants, the medical officer or surgeon of the prison -

and a chaplein or minister of religion, shall have aceess to any

" guch conviet, without the permission in writing, of the court
or judge before whom such conviet has been tried, or of the
gheriff,. R.8.C. ¢. 181, s. 9.

939. Place of execution.——Judgment of death to be
executed on any prisoner shall be carried into effect within the
walls of the prison in which the offender is confined at the time
of execution. R.8.C. c. 181, 5. 10.

940. Persons who shall be present at execution,—
The sheriff charged with the execution, and the gaoler ahd
medical officer or surgeon of the prison and such other officers
of the vrison and such persona as the sheriff requires, shall he
present at the exeoution. R.S.C. e. 181, s. 11,

941. Persons who may be present at execution,
Any justice of the peace for the district, county or place to
which the prison belongs, and such relatives of the prisoner or
other persons as it seems to the sheriff proper to admit within
the prison for the purpose, and any minister of religion who
desires to attend, may also be present at the execution. R.8.C.
e. 181, s 12.
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942. Certificate of death.—As soon as may be after
Judgment of death has been executed on the offender, the medi-
cal officer or surgeon of the prison shall examine the body of
the offender, and shall ascertain the fact of death, and shall
sign a certificate thereof, in the form UUTU in schedule one
hereto, and deliver the same to the sheriff.

. 2. The sheriff and the gaoler of the prison, and such justices
and other persons present, if any, as the sheriff requires or
allows, shall also sign a declaration in the form VVV in the said
gchedule to the effect that judgment of death has been executed
on the offender, I.8.C. . 181, ss. 18 and 14.

Form UUT.—

CERTIFICATE OF EXECTTION OF JUDGMENT O
DEATH.

I, A, B., surgeon (or as the case may be)
of the (describe the prison), hereby certify that
I, this day, examined the body of C. D., on
whom judgment of death was this day executed
in the said prison; and that on such examination
T found that the said C. D. was dead.

(Signed), A. B.

Dated this day of , in the year

Fory VVV.—
DECLARATION OF SHERIFF AND OTHERS.

We, the undersigned, hereby declare that
judgment of death was this day executed on
C. D., in the (describe the prison) in our pres-
ence. :
Dated thig day of , In the year

E. F., Sheriff of
L. M., Justice of the Peace for
G. H., Gaoler of

&e., &e.
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( Amendment of 1900.)
943. Deputy sheriffs, gaolers, etc. — The duties

imposed upon the sheriff, gaoler, medical officer or surgeon by
the three sections next preceding, may be, and, in his absence,
shall be performed by his lawful deputy or assistant, or other
officer or person ordmarllv acting for him, or 0011]01nt1y with
him, or discharging the duties of any such officer.

The amendment corrects an error whereby the preceding two secfions
were referred to instead of three.

944. Inquest to be held.-—A coroner of & distriet, county
or place to which the prison belongs, wherein judgment of death
is executed on any offender, shall, within twenty-four hours
after the execution, hold an inquest on the body of the offender;
and the jury at the inquest shall inquire into and ascertain the
identity of the body, and whether judgment of death was duly
executed on the offender; and the inquigition shall be in dupli-
cate, and one of the originals shall be delivered to the sheriff,

2. No officer of tho priwn, and no prisoner confined therein
shall, in any case, be a juror on the inquest. R.8.C. e. 181, ss.

16 and 17

945. Place of burial.—The body of every offender exe-
cuted ghall be buried within.the walls of the prison within
which judgment of death is executed on him, umnless the
Lieutenant-Governor in Councﬂ orders otherwisze. R.8.C. e
181, s. 18,

946. Certificate to be sent to Secretary of State
and exhibited at prison.—Every certificate and declaration
and a duplicate of the inquest required by this Aet, shall in
every case be sent with all convenient speed by the sheriff to
the Secretary of State, or to such other officer as is, from time
to time, appointed for the purpose by the Governor in Council;
and printed eopies of guch several instruments shall as soon as
possible, be exhibited and shall, for twenty-four hours at least,
be kept exhibited on or near the prineipal entrance of the prison
within which judgment of death is executed. R.8.C. e. 181, s.
20.

947. Omissions not to invalidate execution.—The
omission to comply with any provision of the preceding sections
of this part shall not make the execution of judgment of death
illegal in any case in which such execution would otherwise have
been legal. R.S.C. c. 181, s 21.
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948. Other proceedings in executions not affected,
—Except in so far as is hereby otherwise provided, judgment of
death shall be carried into effect in the same manner as if the
above provisions had not been passed. R.8.C. ¢, 181, s. 22.

949. Rules and regulations as to execution.—The
Governor in Couneil may, from time to time, make such rules
snd regulations to be observed on the execution of judgment of
death in every prison, as he, from time to time, deems expedient
for the purpose as well of guarding against any abuse in such
execution, as also of giving greater solemnity to the same, and
of making known without the prison walls the fact that such
execution is taking place.

9. All such rules and regulations shall be laid upon the
tables of both Houses of Parliament within six weeks after the
making thereof, or, if Parliament is not then sitting, within
fourteen days after the next meeting thereof. R.B.C. c. 181,
88. 44 and 45. B

Sane
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PART LXIII.

IMPRISONMENT.

BECT.

950. Offences not capital, how punished.

951, Imprisonment in cases not specially provided for.

962. Punishment for offence committed after prerious eonvic-
tion.

958. Imprisonment may be for shorter term than that pre-
scribed.

96%. Cumulative punishments.

966. Imprisonment in penitentiary, de.

9566, Imprisonment in reformatories.

950. Offences not capital, how punished.—Every
one who is convicted of any offence not punishable with death
shall be punished in the manner, if any, prescribed by the
statute especially relating to such offence. R.8.C. c. 181, s. 23.

(Amendment of 1898.}

951. Imprisonment in cases not specially provided
for.—Every person convicted of any indictable offcnee for
which no punishment is specially provided, shall be lizble to
imprisomment for five years.

2. Every one who is summarily convicted of any offence for
which no punishment is specially provided, shall be liable to a
penalty not exceeding fiffy dollars, or to imprisonment, with
or without hard labour, for a term not exceeding six months,
or to both. R.8.C. c. 181, 5 24,

If a statute merely directs imprisonment as the punishment of an offence,
no court of justies ean, in the absence of any general diseretionary power
to that effeet, sward hard labour in addition. Tt iz an additional substantive
punishment, Hard labour iz in fact & statusable sddition to imprisonment,
generally to be found enscted in the Act creating the offence, sometimes in
statutes giving it as a discretionary power to a court in swarding imprison-
ment. R.v. Frawley (1881}, 46 U.C.Q.B. 153,

952. Punishment for offence committed after
previous conviction.—Every one who is convieted of an
indictable offence, not punishable with death, committed after
a previous convietion for an indictable offence, is liable to
imprisonment for ten years, unless some other punishment is
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directed by any statute for the particular offence—in which
case the offender shall be liable to the punishment thereby
awarded, and not to any other. R.8.C. c. 181, s. 25.

953. Imprisonment may be for shorter term than
that prescribed.—Every one who is liable to imprisonment
for life, or for any term of years, or other term, may be sen-
tenced to imprisonment for a shorter term of imprisonment
than the minimum term, if any, prescribed for the offence of
which he ig convicted, R.8.C. c. 181, s. 26.

Where & statute of Canads imposes & fine and also imprisonment the
punishment is in the diseretion of she court, which is not bound to intliet
both, but may infliet either one or the other of the two kinds of punish-
ment by virtie of sec. 932, R. v. Robidoux (1898), 2 Can. COr. Cas. 19

{Que.).

934 Cumulative punishments.—When an offender is
convicted of more offences than one, before the same court or
person at the same sitting, or when any offender, under sen-
tence or undergoing punishment for one offence, is convieted of
any other offence, the court or person passing sentence may, on
the last convietion, direct that the sentences passed upon the
offender for his several offences shall take effect one after
another. R.8.C. e. 181, 5. 27.

A prisoner convieted af the onre time of two offences and senfenced om
oach to three months’ imprisonment without specification as to the terms
being eoneurrent or otherwise, is not entitled to a discharge on a habeas
corpus after three months’ imprisonment. There is no presumption that
sentencss passed at the one time are to be concurrent. Ex parte Bishop
{1895), 1 Can. Cr. Cas. 118 (N.B.}.

955 Imprisonment in penitentiary, &c.—Every one
who is sentenced {o imprisonment for life, or for a term of
years, not less than two, shall be sentenced to imprisonment in
the penitentiary for the provinece in which the conviction takes
place.

( Amendment of 1901.)

2. Every one who is sentenced to imprisonment for a term
less than two years shall, if no other place is expressly men-
tioned, be sentenced to imprisonment in the common gaol of
the distriet, eounty or place in which the sentence is pronounced,
or if there is no common gaol there, then in that common gaol
which is nearest to such locality, or in some lawful prison or
place of confinement, other than a penitentiery, in which the
sentence of imprisonment may be lawfully executed.
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(8) in the Provinee of Manitoba any one sentenced fo
imprisonment for such a term may be sentenced to impris-
onment in any one of the common gaols in that province,
unless a special prison is preseribed by law.

{ Amendment of 1900.)

3. Provided, that where any one is sentenced to imprison-
ment in a penitentiary, and at the same sittings or term of the
court trving him is sentenced for ome or more other offences
to a term or terms of imprisonment less than two years each,
he may be sentenced for such shorter terms to imprisonment in
the same penitentiary, sich sentences to take effect from the ter-
mination of his other sentence.

And provided further that where any one is sentenced for
any offence who is, at the date of such sentence, serving a term
of imprisonment in a penitentiary for another offence, he may
be sentenced for a term shorter than two years to imprisonment
in the same penitentiary, such sentence to take effect from the
termination of his existing sentence or sentences.

4. Provided further that any prisoner sentenced for any
term by any military, naval or militia conrt-martial, or by any
military or naval authority under any Mutiny Act, may be sen-
tenced to imprisonment in a penitentiary; and if such prisoner
is sentenced to a term less than two years, he may be sentenced
to imprisonment in the common gaol of the district, county or
place in which the sentence is pronounced, or in such other
prison or-place of confinement as is provided by sub-section 2
of this section with respect to persons sentenced thereunder.

5. Tmprisonment in a penitentiary, in the Central Prisen
for the Province of Ontario, in the Andrew Mercer Ontario
Reformatory for females, and in any reformatory prison for
females in the Province of Quebee, shall be with hard Jabonr,
whether so directed in the sentence or not.

6. Tmprisonment in a common gaol, or a publie prison, other
than those last mentioned, shall be with or without hard labonr,
in the discretion of the court or person passing sentence, if the
offender is convicted on indictment, or under the provisions of
Parts LIV. or T.V., or hefore a judge of the Supreme Court of
the North-West Territories, and in other cases may be with
hard labour, if hard labour is part of the punishment for the
offence of which such offender is convieted—and if such impris-
onment is to be with hard labour, the sentence shall so direet.
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7. The term of imprisonment, in pursuance of any sentence,
shall, unless otherwise directed in the sentence, commence on
and from the day of passing such sentence, but no time during
which the convict is out on bail shall be reckoned as part of the
term of imprisonment to which he is sentenced.

8. Every one who is sentenced to imprisonment in any peni-
tentiary, gaol, or other public or reformatory prison, shall be
subject to the provisions of the statutes relating to such peniten-
tiary, gaol or prison, and to all rules and regulations lawfully
made with respect thereto. R.S.C. c. 181, s. 28; 53 V., c. 37,
8. 31.

The proviso at the end of sub-gee. 3 is intended to provide for eases of,
escapes, atiempts to escape, sssanlis on officers, ete., 3o that a person may
be condemned to imprisonment in the same penitentiary after the expiration
of hig s¢utence, for a further term in respect of the eseaps, ete., although
such further term is less than two years, the limit of punishment under.
sec. 159. Under the general law imprisonments for terms of less than two
years are made in the eommon gaols and in prisons ofher than peniten-
tiaries, See. 935 (2},

The judges of the Supreme Court of New Brunewiek have the exelusive
right to issue writs of habeas corpus to enguire into the legality of the
imprisonment of a person eonfined in the Dominion penitentiary at Dor-
ehester {within that provinee) though he was ecommitted there by a Nova
Secotia court. Ex parte ftrather {1886), 25 N.B.R. 375.

The Penitentiary Aet, 46 Viat,, ch. 37, sec. 40, now R.8.C., 1886, seec. 42,
directs that a copy of the sentence taken from the minutes of the court by
which the prisoner was tried, certified by the judge or clerk of the courf,
shall be delivered to the warden of the penitentiary with any prisoner eom-
mitted to his oustody.  The warrant in Stather’s case was as follows:—
**Wherees B. 8., of H,, wns, during the Mareh sittings of the Supreme
Court st Halifnx, indieted for making fraudulsnt entries and fraundulent
returns, and was found guilty upon said indietment, and thereupon
sentenced by the eourt to be imprisoned at hard labour in the penitentiary
of Dorchester for the space of four years, Now, therefore, these are to
require and eommand you to receive the said R. 8. into your custody and
him to detaln in the said@ penitentiary for the said period of four years, in
conformity with the terms of his suld mentence, and for which this shell be
your suffieient warrant. Dated at H. this — day of , 1864,77  I%
was held that the warrant was not s complianee with the statute, there being
othet counts in the indietment not mentiened In the warrant, and the date
when the prisoner was sentenced not being mentioned: and that the prisoner

 gshonld be discharged on a habeas corpus issued in New Brunswick. BEx
parte Strather [1836), 25 N.B.R. 375.

956. Imprisonment in reformatories,—The court or
person before whom any offender whose age at the time of his
trigl does not, in the opinion of the court, exceed sixteen vears,
ig convieted, whether summarily or otherwise, of any offence
punishable by imprisonment, may sentence such offender’
to imprisonment in any reformatory prison in the pro-
vinee in which such conviction takes place, subject to the pro-
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visions of any Act respecting imprisonment in such reformatory;
and such imprisonment shall be substituted, in such case, for
the imprisonment in the penitentiary or other place of confine-
ment by which the offender would otherwise be punishable
under any Act or law relating thereto: Provided, that in no case
shall the sentence be less than two years’ or more than five
years’ confinement in such reformatory prison; and in every
case where the term of imprisonment is fixed by law to be more
than five years, then such imprisonment shall be in the peni-
tentiary, :

2. Every parson imprisnned in a reformatory shall he liable
to perform such labour as is requu'ed of such person. R.8.C.
c. 181, 5. 29,
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PART LXIV.

WHIPPING.
Seot. :
957. Senience of punishment by whipping.

( Amendment of 1900.)

957. Sentence of whipping.—Whenever whipping may
be awarded for any offence, the court may sentence the offender
to be once, twice or thrice whipped, within the limits of the
prison, under the supervision of the medical officer of the prison,
or if there be no such officer, or if the medical officer be for any
reason unable to be present, then, under the supervision of a sur-
geon or physician to be named by the Minister of Justice, in the
case of prisons under the control of the Dominion, and in the
case of other prisons by the Attorney-General of the provinee
- in which such prison is situated.

2. The number of strokes shall be specified in the sentence;
and the instrument to be used for whipping shall be a cat of
nine tails, unless some other instrument 1s speecified in the sen-
tence,

8. Whenever practicable, every whipping shall take plaece
not less than ten days before the expiration of any term of
imprisonment to which the offender is sentenced for the offence.

4, Whipping shall not be inflicted on any female,



846 [§ 958] CriMiNaL CoODE.

PART LXV.

SURETIES FOR KEEPING THE PEACE AND FINES.

Secr.

968. Persons convicted may be fined and bound over to keep the
pesce. '

969. Recognizance to keep the peace.

960. Proceedings for not finding sureties to keep the peace.

( Amendments of 1893 and 1900.)

958. Imprisonment and fine.—Every court of criminal
Jurisdiction, and every magistrate under Part LV. before whom
any person is convicted of an offence and is not sentenced to
death, shall have power in addition to any sentence imposed
upon such person, to require him forthwith to enter into his
own recognizances, or to give security to keep the peace, and he
of good behaviour for any term not exceeding two years, and

_that such person, in default shall be imprisoned for not more
than one year after the expiry of his imprisonment under his
gentence, or until such recognizances are sooner entered into or
such security sooner given, and any person convicted by any such
court or magistrate of any indictable offence punishable with
imprisonment for five years or less may be fined in addition to
or in lien of any punishment otherwise authorized, in which
case the sentence may direct that in defanlt of payment of his
fine the person so convicted shall be imprisoned until such fine
is paid, or for a period not exceeding five years, to commence
at the end of the term of imprisonment awarded by the sentence,
~or forthwith, as the case may require.

2. Any person convicted of an indictable offence punish-
able with imprisonment for more than five years may be fined,
in addition to, but not in lieu of, any punishment otherwise
ordered, and in such ease, also, the sentence may in like manner
direct imprisonment in default of payment of any fine imposed.

The first part of the former section read ‘‘ any person convicted of an
indietable offence punishable, ete,’’ and this is now varied to read ‘‘any
pergon convicted by any such court or magistrate of an indictable offence
punighable, ete.’” The court referred to is 8 court of eriminal jurigdietion,
and the word “' magistrate’”’ has the meaning given to it by Part-LV. re-
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lating to Summary ‘Frials of indictable offences. See sec. 782, This
amendment is intended to remove & doubt as to whether a magistrate ander
the Summary Trials (Part LY.}, eould impose afine in lien of imprisonment
in a case within see. 787.

The second sub-seetion is new and ia designed especinlly for the Yukon
Territory where the expense of maintaining long term prisoners is large.

{ Amendment of 1893.)

959. Recognizance to keep the peace.— Whenever any
person is charged before a justice with an offence triable under
Part LVIII, which, in the opinion of such justice, is directly
against the peace, and the justice, after hearing the case, is
satisfied of the guilt of the accused, and that the offence was
committed under ecircumstances which render it probable that
the person convicted will be again guilty of the same or some
other offence against the peace, unless he is bound over to good
behaviour, such justice may, in addition to, or in lieu of, any
other sentence which may be imposed upon the accused, require
him forthwith to enter into his own recognizances, or to give
seeurity to keep the peace, and be of good behaivour, for any
term not exeeding twelve months.

2. Upon complaint by or on behalf of any person that on
account of threats made by some other person or on any other
account, he, the complainant, is afraid that such other person
will do bim, his wife, or child, some personal injury, or will
burn or set fire to his property, the justice before whom sunch
complaint is made may, if he is satisfied that the complainant
has reasonable grounds for his fears, require such other person
to enter into his own recognizances, or to give security; to keep
the peace, and to be of good behaviour, for a term not exceeding
twelve months.

3. The provisions of Part LVIIL. shall apply, so far as the
same are applicable, to proceedings under this section, and the
complainant and defendant and witnesses may be called and
examined, and crossexamined, and the complainant and defend-
ant shall be subject to costs as in the case of any other complaint,

4. If any person so required to enter into his own recogniz-
ances or give security as aforesaid, refuses or negleets so to do,
the same or any other justice may order him to be imprisoned
for any term not exceeding twelve months.

5. The forms WWW, XXX and YYY, with such varia-
tions and additions as the circumstances may require, may be
used in proceedings under this section.
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Foru WWW.—

COOMPLAINT BY THE, PARTY THREATENED, FOR SURETIER FOR
THE PEACE.

Canada,
Provinee of , }
County of y
The information (er complaint of C. D., or , In
the said county of , (labourer), (if preferred by an

attorney or agent, say—hby D. E., his duly authorized agent (or
attorney), in this behalf), taken upon ogth, before me, the under-
signed, a justice of the peace, in and for the said county of

, at , in the said county of , this
day of , in the year , who says that A. B., of
, in the said county, did, on the day of

(instant or last past), threaten the said C. D. in the words or
to the effect following, that is to say: (sef them ouf, with the
circumstances under which they were used) ; and that from the
above and other threats used by the said A. B. towards the said
C. D., he, the said C. D., is afraid that the said A. B. will do
him some bodily injury, and therefore prays that the said A .B.
may be reguired to find sufficient sureties to keep the peace and
be of good behaviour towards him, the said C. D.; and the said
C.D. also says that he does not make this complaint against nor
require such sureties from -the said A. B. from any malice or
ill-will, but merely for the preservation of his person from
injury.

Forn XXX.—

FORM OF RECOGNIZANCE FOR THE SEISIONS.

Canada,
County of , 1
Provinee of .1 .

Be it remembered that on the day of , in the
year , A. B, of , (labourery, L. M., of )
(grocer), and N. O., of , (butther), personally came
before (us) the undersigned (fwo) justices of the peace for the
county of , and severally acknowledged themselves to

owe to our Lord the King the several sums following, that is to
say: the said A. B. the sum of , and the sgid L M
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and N. O. the sum of » each, of good and lawful money
of Canada, to be made and levied of their goods and chattels,
lands and tenements réspectively, to the use of our said Lord
the King, his heirs and successors, if he, the said A. B., fails in
the condition endorsed (or hereunder written).
Taken and acknowledged the day and year first above men-
tioned, at before us,
J. 8,
J. T,
J. P’s, (Name of County.)

The condition of the within'(or above) written recognizance
ig such that if the within bound A. B. (of, ete.,} * appears at the
next Court of General Sessions of the Peace, (or other court
discharging the functions of the Court of General Seasions), to
be holden in and for the said county of , to do and
receive what is then and there enjoined him by the court, and in
the meantime * keeps the peace and is of good behaviour towards
His Majesty and his liege people, and specially towards C. D.
(of, ete.), for the term of now next ensuing, then the
said recognizance to be void, otherwise to stand in full foree and’
virtue.

* The words between the asterisks * * to be used only where
the principal is required to appear at the sessions or such other
conrt, :

ForM YYY.—
FORM OF COMMITMENT IN DEFATLT OF SURETIER.

Canada,

Provinee of , } :

County of ,

To all or any of the other peace officers in the county of s
and to the keeper of the common gaol of the said county,
at , in the said county.

Whereag on the day of (instant), complaint

on oath wes made before the undersigned (or J. L., Bsquire, a

justice of the peace in and for the said county of , by

C. D, of » in the said county, (labourer), that A. B.,

of (ete.), on the day of , at aforesaid, did

threaten (efc., follow fo the end of complaint, as in form above,

in the past tense, then): And whereas the said A. B. was this

&4—CRIM. CODR.
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day brought and appeared before me, the said justice (or J. L.,
Esquire, a justice of the peace in and for the said county of
), to answer unto the sald complaint; and having
‘been required by me to enter into his own recognizance in the
sum of , with two sufficient sureties in the sum of
, each, * as well for his appearance at the next Gieneral
Sessions of the Peace (or ofher court discharging the functions
of the Court of General Sessions, or as the case may be), to he
held in and for the said county of , to do what shall be
then and there enjoined him by the court, as also in the mean-
time * to keep the peace and be of good hehaviour towards His
Majesty and his liege people, and especially towards the said
C. D., has refused and neglected, and still refuses and neglects,
to find such sureties: These are, therefore, to command you,
and each of you, to take the said A. B., and him safely to convey
to the (common gaol) at aforesaid, and there to deliver
him to the keeper thereof, together with this precept: And I
do hereby command you, the said keeper of the said (eommon
gaol), to receive the said A. B. into your custody in the said
(common gsol), there to imprison him wuntil the said next
General Sessions of the Peace {or the next ferm or sitting of the
said court discharging the fumctions of the Court of General
Sessions, or as the case may be), unless he, in the meantime,
finds sufficient sureties zs well for his appearance at the said
Sessions {or court) as in the meantime to keep the peace as
aforesaid.

Given under my hand and seal, this day of ,

in the year , at , in the county aforesaid.

J. 8, [sEAL.] :
J. P., (Name of County.)
# The words hetween the asterisks ¥ * o be used when the
recognizance is to be so conditioned.

The justice of the peace must fix the smount of the recoghizance to he
given. A justice’s order that the accused give security to keep the peace
for one year, but not fixing any amount nor a term of imprisonment, in
default, will not support a ecommitment therennder. A warrani of com-
mitment under this section and Form YYY ecan only be issued after the
 defendant’s refusal or neglect to furnish the reguired security, proved and
recorded subsegently to the order requiring the security, and it must recite
sueh refusal or negleet, Re John Doe (1893), 3 Can. Cr. Cas. 370 {Que.).

A warrant of commitment by a justice under sub-section 4 for default in
finding sureties to keep the peace must shew on its face that the complain-
ant feared bodily injury beeause of the defendant’s threat, and that the
complaint was not made nor gureties required by the complainant from any
maliee or ill-will, but mersly for the preservation of his person from injury.
. Code Form WWW; R. v. John McDonald (1897), 2 Can. Cr. Cas. 64,
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Threats verbally made to burn the complainant’s buildings are not
indiotable under the Code, and give rise only to proceedings to foice the

offender to give security to keep the peace, ' Ex parte Welsh (1898), 2 Can.
Cr. Can: 35 (Que.). :

960. Proceedings for not finding sureties to keep
the peace.—Whenever any person who has been required to
enter into a recognizance with sureties to keep the peace and be
of good behaviour has, on acecount of his default therein, re-
mained imprisoned for two weeks, the sheriff, gaoler or warden
shall give notice, in writing, of the facts to a judge of a superior
court, or to a judge of the county court of the county or distriet
in which such gaol or prison is situate, and in the cities of
Montreal and Quebec to a judge of the sessions of the peace for
the district, or, in the North-West Territories to a stipendiary
magistrate—and such judge or magistrate may order the dis-
charge of such person, thereupon or at a subsequent time, upon
notice to the complainant or otherwise, or may make such other
order as he sees fit, respecting the number of sureties, the sum in
which they are to be bound and the length of time for which
guch person may be bound. R.8.C. c¢. 181, 5. 32; 51 V., c. 47,
g 2.
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PART LXVI,

DISABILITIES.
SecT.
961. Consequences of conviction of public official.

961. Consequences of conviction of public official.
~—If any person hereafter convicted of treason or any indietable
offence for which he is sentenced to death, or imprisonment for
a term exceeding five years, holds at the time of such conviction
any office under the Crown or other public employment, or is
entitled to any pension or superannuation allowance payable by
the publie, or out of any public fund, such office or employment
shall forthwith become vacant, and such pension or superannua-
tion. allowance or emolument shall forthwith determine and
cease to be payable, unless such person receives a free pardon
from His Majesty, within two months after such convietion, or
before the filling up of such office or employment, if given at a
later period; and such person shall become, and (until he suffers
the punishment to which he is sentenced, or such other punish-
ment &8 by competent authority is substituted for the same, or
receives a free pardon from His Majesty) shall continue thenee-
forth ineapable of holding any office under the Crown, or other
public employment, or of being elected, or sitting, or voting, as
a member of either House of Parliament, or of exercising any
right of snffrage or other parliamentary or municipal franchise.
33-34 V. (I.K.) c. 23, 5 2.

2. The setting aside of a convietion by competent authority
ghall remove the disability herein imposed.
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PART LXVIL,
PUNISHMENTS ABOLISHED.

Sror.

962, Outlawry.

968. Solitary confinement—pillory.
964. Deodand.

964, Attainder,

.
962. Outlawry.—Outlawry in criminal eases is abolished.
963. Bolitary confinement; pillory.—The punish-

ment of solitary confinement or of the pillory shall not be
awarded by any court. R.S.C. c. 181, s 34,

964. Deodand.—There shall be no forfeiture of any
- chattels, which have moved to or caused the death of any human
being, in respect of such death. R.8.C. e 181, s. 35.

965. Attainder,.—From and after the passing of this Act
ho eonfession, verdict, inquest, conviction or judgment of or for
any treagon or indictable offence or felo de se shall cause any
attainder or corruption of blood, or any forfeiture or escheat:
Provided that nothing in this section shall affect any fine or
penalty imposed on any person by virtue of his sentence, or any
forfeiture in relation to which special provision is made by any
Act of the Parliament of Canada. 33-834 V., (U.K.) c. 28,
gs. 1, 6 and 5.
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PART LXVIIL.

: PARDONS.

SEeT.

966, Pardon by the Crown,

967. Commutation of sentence.

968. Undergoing sentence equivalent to a pardon.
969. Satisfying judgment.

370, Royal prerogotive.

971. Conditional release of first offenders in cerfain cases.
972. Conditions of release. :
9738. Proceeding on default of recognizance.

974, Interpretation.

966. Pardon by Crown.—The Crown may extend the
royal mercy to any person sentenced to imprisonment by virtue
of any statute, although such person is imprisoned for non-
payment of money to some person other than the Crown.

9. Whenever the Crown is pleased to extend the royal mercy
to any offender convicted of an indictable offence punishable
with death or otherwise, and grants to such offender either a
free or a conditional pardon, by warrant under the royal sign
manual, countersigned by one of the principal Secretaries of
State, or by warrant under the hand and seal-at-arms of the
Governor-General, the discharge of such offender out of custody,
in case of a free pardon, and the performance of the condition in
the ease of a conditional pardon, shall have the effect of a pardon
of such offender, under the great seal, as to the offence for which
such pardon has been granted; but no free pardom, nor any
discharge in consequence thereof, nor any conditional pardomn,
nor the performance of the condition thereof, in any of the cases
aforesaid, shall prevent or mitigate the punishment to which
the offender might otherwise be lawfully sentenced, on a subse-
quent conviction for any offence other than that for which the
pardon wes granted. R.8.C. c. 181, ss. 38 and 39.

Pardon.]—There is an essential difference hetween pardons, ae univers-
ally nnderstood, and the remission or eommutation of & term of imprisen-
ment, or of a pecuniary mulet. The discharge of a prisoner from further
endurgnee of his sentenee, whieh may occur for variong cogent reasons,
pannot properly be locked upen or described as B pardon, Per Hagarty,
0.J.0., in Attorney-General for Canads v. Attorney-General of Ontario
{1892), 19 Ont. App. 31,35,
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The term of imprisonment in pursngnee of any sentence runs from the
day of the passing of such senfence, without interruption, execept when
especially provided otherwise by law. Bee. 956 (7).

The lisepss issued under the suthority of the Ticket of Leave Acts, and
by which 4 eonviet while undergeing & term of imprisonment in penitentiary
is eonditionally allowad at large, may be revoked by the Governor-General
either with or without eanse assigned. R.v. Johnson (1801}, 4 Can. Cr.
Cag. 178 (Que.).

But the revoeation by the Crown, without eause assigned, of such license
works no interruption in the running of the sentence, which shall ferminate
at the same time as if such license had never been granted, Ibid.

Tieket of leave.]—The Tieket of Leave Aets, Statutes of Canada, 1899,
eh, 4%, and 1900, oh. 48, providing for the conditional liberstion of eonviots
in eartain cases, enact as follows:—

(1) Lieense to be at farge.]—Tt shall be lawful for the Governor-General
by an order in writing' under the hand and seal of the Secretary of Btate to
grant to any conviet under sentence of imprisonment in & penitentiary a
license to be at larga in Canada, or in such part thereof as in snch licenre
shell be mentioned, during such portion of his term of imprisonment, and
upon sieh conditions in all respects as to the Governor (teneral may seem
fit; snd the Governor-General may from time to time revoke or alter such
license by & like order in writing.

{2y Fffect of ticense.]—So long us sueh license confinues in foree and
nnrevolked such conviet shall not be liable to be imprisoned by reasen of his
gontence, but ghall be allowed to go at large according to the terms of sueh
license.

(3) Effect of revocation und proceedings ther¢on.]-—If any such license ir
 revoked it shall be lawtul for the Governor General by warrant under the
hand and seal of the Secretary of State to signify to the Commissioner of
the Dominion Police at Ottaws that such license has been revoked, and to
require the said commissioner to issue his warrant under his hand and real
for the apprehension of the convict to whom such license was granted, and
the said commissioner shall issue his warrant accordingly, and such war-
rant shell and may be executed by the eonstable o whom the sams is given
for that purpose in sny part of Canada, and shall have the same force and
offect in all parts of Canada as if the same had been originally issued or
subsaquently endorsed by s justice or other lawful authority having juris-
diction in the plaece where the same is exeeuted, and such conviet, when
apprehended under sueh warrant, shall be brought &s soon a8 con-
veniently may be before a justice of the peace of the county in which the
same {8 execnied, and sueh justies ghall therenpon make ont his warrant
under hig hand and seal for the recommitment of such eonviet to the peni-
jeniisry from which he was released by virtue of the said license, and such
convict shall be so recommitted acecordingly, and shall fhereupon be
remitted to his original sentenee, and shall undergo the residue thereof as
if sueh license had besn not granted.

* Provided that if the place where sueh conviet iz apprehended is not within
the provinee, territory or distriet for whieh such penitentiaryisthe peniten-
tinry, such eonviet shail be committed to the penitentiary for the province,
territory or distriet within whish he is so rpprehended and shall there
underge the residue of his senience. ’

(4) Form of Hesnse.]--A license nnder sec. 1 may be in the Form A in
the sehadule to this Aet, or to the like offect, or may, if the Governor-
General thinks proper, be in any other form different from that given in the
sehedule which he may think it expedient to adopt, and contain other and
different conditions,
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2. A copy of any conditions annexed to any such license, other than the
conditions contained in Form A, shall be laid before both Houses of Par-
liament within twenty-one days after the making thereof, if Parlizsment be
then in session, or if not, then within fourteen deys after the commence-
ment of the next session of Parliament.

{(3) Conviction to forfeit license.]—If any helder of a license under this Act
is convieied of any indictable offence his licenss shall be forthwith forfeited.

(6) Holder of license to notify his address and oll changes thereof.]—Every
holder of sueh a license who is at large in Canada shall notify the ploce of
his residence to the chief officer of police or the sherift of the city, town,
county or distriet in which he resides, and shail, whenever he shanges such
redidenee within the same eity, town, county or distriet, notify such change
to the said chief officer of poiice or sheriff, and whenever he is about to
leave 8 eity, town, ecunty or distriet he shall notify sueh his intention to
the chief offiser of police or sheriff of that eity, town, eounty or distriet,
stating the place to which he s going, and alse, if required, and so far as
ia practieable, his addrese ai that plaee, and whenever he arrives in any
eity, town, county or district he shall forthwith notify his place of residence
to the chief officer of poliee or the sheriff of such last-mentioned eity, town,
sounty or district.

2, Every male holder of such s license shall, once in ench month, report
himself at such time as may be preseribed by the ehief officer of police or
sheriff of the eity, town, county or distriet in which suek holder may be,
either to such shief officer or sheriff himself, or to such other person as he
may direet, and such report may aesording as such chiet officer or sheriff
direets be required to be made personslly or by latter,

3. If any person to whom thig seetion applies fails to comply with any of
the requirements of this seetion, he shall in any sueh case be puilty of an
offence againgt this Aet, unless he proves to the satisfaction of the court
before whom he is tried, either that being on a journey he tarried no longer
in the place in respeet of which he is charged with failing to notify his
place of residence than was reasonably necessary, or that, otherwise, he
did his.best to act in conformity with the law; and on summary convietion
of sueh offence he shall be liable in the diserstion of the justice either so
forfeit hia license or to imprisonment with or without hard labour for a term
not excesding ons year.

4. The (lovernor-Gensral may, by order under the hand of the Becretary
of State, remit any of the requirements of this seeticn either generally or
in the case of any partienlar holder of a licenss.

(7} Offences with respeet fo license.]—Any holderof a license under this
Aet who—

(@) fails to produce the same whenever required so to do by any judge,
poliee or other magistrate or justice of the peaee before whom he may be
brought charged with any offence or by any pesce officer in whose eustody
ke may be, and fails to make any reasonable excuse for not producing the
same; or

(b) breaks any of the other eonditions of his license by an set whieh is
not of itself punighable either upon indictment or upon summary conviction
is guilty of an offence, upen summsary eonvietion of which he shall be liable
to imprisonment for three monthas with or without hard labour,

(8) Arvest without warrant in certain cases.]— Any peace officer may take
into eustody withont warrant any conviet who is the holder of sueh s license.

{a#) whom he reagonsbly suspects of having committed any offence, or

() if it appears to such peace officer that such conviet is getting hisg
livelihood by dishonest means;

and may take him before a justice to be dealt with acecording to law.
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2. If it appears from the facts proved before the justice that thers are
reasonable grounds for believing that the conviet so brought before him is
getting his livelihood by dishonest means sueh convict shall be deered guilty
of an offence against this Aet, and his license shall be forteited.

8. Any conviat so brought hetore a justice of the peace may be convicted
of getting his livelihood by dishonest means although he has been brought
before the justice on some other charge, or not in the manner provided for
in this geetion,

(9) Certificate of conviction,] —When any holder of a license nunder thig
Aet is convieted of an offenee punighable on summary convietion under this
or any other Aet the justice or justices convieting the prisomer shall forth-
with forward by post a certificate in the form B in the gehadule to this Act
to the Bacretary of State, and thereupon the licenee of the said holder may
be revoked in manner aforesaid. k

(10} Conviction and sentence fo remain in force.—The conviction and gen-
tence of any conviet to whom & license is granted under this Aet shall be
desmed to continue in force while such license remasing unforfeited and
unravoked, although exeention thereof is suspended.

(11} Furiher imprisoniment when license forfeited.]—When any sueh license
as aforesaid is forfeited by a convietion of an indietable offence or other
convietion, or ie revoked in pursuanee of a summary eonvietion or other-
wise, the person whose license is forfeited or revoked shall, after undergoing
any other punishment to which he may be senteneed for any offence in con-
sequence of which his license is forfeited or revoked, further undergo a
term of imprisonment equal to the portion of the term to whieh he was
sentenced thst remained unexpired at the time his license was granted, and
ghall for the purpose of undergoing sueh lasi mentioned punishment be
removed from the jail or other place of confinement in which he is, if it be
not a penitentiary, to a penitentiary by warraut under the hand and sesl
of any justice having jurisdietion at the place where he is eonfined; and if
he Is confined in a penitentiary shall undergo such term of imprisonment
in that penitentiary, and In every ease such conviet shall be liable to he
deslt’with in all respects az if auch term of imprisonment had formed part
of his original sentence.

(12} ddmindstration of statute.]—It ghall be the duty of the Minister of
Justies to advise the Governor General upon all matters conneeted with or
affecting the administration of this Aet.

SCHEDULE.

Form A,

LickxsE,
Orrawa,. . oooo..... dayof...... 19....
His Excellency the Governor-General is gracionsly pleased to grant to
...................... , Who was convicted of............atthe,..........
forthe............ onthe.. ...................... , and was then and there
sentenced to Imprisonment inthe.............. penitentiary for the term of
............... » #nd is now confined inthe......................, lico;se
to be st large from the day of his liberation under this order during the
remaining portion of his term of imprisonment, uniess the said............
-+ -+«.ghall before the expiration of the said term be convieted of an indict-

able offenee within Canada, or shall be summarily convicted of an offenes
involving forfeiture, in which case sueh license will be immedintely for-
feited by law, or unless it shall please His Excelleney sooner to revoke or
alter sueh license. )
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TLis license ig givan subject io the conditione endorsed upbn the same
upon the breach of any of which it will be liable to be revoked whether
such breaeh is followed by a conviction or not,

Ang His Exeelleney hereby orders thatthe said............ ... co0i0s.
...................... be get at liberty within thirty days from the date of
this order. )

#iven under my hand and sea.l}
h.

Secretary of State,
CONDITIONS.

1. The holder shsll preserve his license and produce it when ealled upon
to do Bo by B magistrate or a peace officer.

2. He shall abstain from any viclation of the law,

3, He shall not habitually associate with notorionsly bad characfers, such
a8 reputed thieves and prostitutes, )

4. He ghsll not lead an idle and diseelute life without visible mesns of
obtaining an honest livelihood. :

If his license is forfeited or revoked in consequence of a ¢omvietion for
any offence he will be liable to undergo a term of imprigonment equal to the

portion of histerm of .. ... .... yoars which remained unexpired when
his license was granted, viz.:—the term of ......... ..., Years,
Form B,

FORM OF CERTIFIOATE OF CONVICTION.

I do hereby certify that A. B., the holder of a license under the Aot 1o’
provide For the conditional Hberation of Penitentinry Convicts was on the

.................... deyof .......oeeopeee.... in tha year ........ duly
eonvicted by and before ........... .. ... of the offenceof ..... ......
and sontenead to ... i

JP,Cooi

The Ticket of Leave Amendment Aet, 1900 (Statutes of Canada, G3-64
Viet,, ch, 48], ia as foillows:

{1) Convicis in gaols,.—The provisions of oh. 489 of the statutes of 1899,
intituled an Aet to provide for the conditional liberation of penitentiary
eanviets, shall apply to all persons convieted of any effence. snd being
under sentence of imprisonment in any gaol or other public or reformatory
prison; end the Governor-General may grant to any person so econvieted
and being under imprisonment in any gaol or other public or reformatery
prigson a lHeense to be af large in Canada upon the like terms and conditions
as are by the said Aet preseribed and autherized with respect to penitentiary
canviots. ) .o

(2} The said Act and this Act may ba ciied respectively as the Ticket of
Leave Act, 1899, and the Ticket of Lieave Amendment Act, 1900, and may
be eited ecollectively ag the Ticket of Leave Aota. .

Release of first offenders in certain cases,]—Hee Code, sec. 871,
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967. Commutation of sentence.—The Crown may
commute the sentence of death passed upon any person convieted
of a eapital offence to imprisonment in the penitentiary for life,
or for any term of years not less than two years, or to imprison-
ment in any gaol or other place of eonfinement for any period
less than two years, with or without hard labour; and an instru-
ment under the hand and seal-at-arms of the Governor-General,
declaring such commutation of sentence, or a leiter or other
instrument under the hand of the Secretary of State or of the
Under-Secretary of State, shall be sufficient authority to any
judge or justice, having jurisdietion in such case, or to any
sheriff or officer to whom such letter or instrument is addressed,
to give effect to such commutation, and to do all such things and
to make such orders, and to give such directions, as are requisite
for the change of custody of such convict, and for his conduct
to and delivery at such gaol or place of confinement or peni-
tentiary, and his detention therein, aceording to the terms on
which his sentence has been commuted. R.8.C. c. 181, 5. 40.

The powsr of commuting and remitting sentences for ofences against
the Iaws of the Province (Ountario}, or offences over whieh the legislative
authority of the Provinee extends, whieh by the terms of the Aet 51 Viet.,
ch. § (Ont,}, is ineluded in the powers which were vested in or exercisable
by the governors or lieutenant-governors of the several provinees hefore
Confederation, and are now by that Act vested in and exereisable by the
Lieutenant-Governor of this Province, does not affect offences against erim-
inal laws which are the subject of Dominion legislation, but refers only to
offences within the jurisdietion of the Provineial Legislature, and in that
gense the Aet is intra vires the Provineial Legislature. Attorney-General
for Canada v. Abtorney-General for 'Ontario (1892), 19 Ont. App. 31; 23
Can, 8,C.R. 458, .

968. Undergoing sentence equivalent to a pardon.
—When any offender has heen convicted of an offence not
punishable with death, and has endured the punishment to
which sueh offender was adjudged,—or if such offence is punish-
able with death and the sentence has been commuted, then if
such offender has endured the punishment to which his sentence
was commuted,—the punishment so endured shall, as to the
offence whereof the offender was so convieted, have the like effect
and consequences as a pardon under the great seal; but nothing
herein contained, nor the enduring of such punishment, shall
prevent or mitigate any punishment to which the offender might
otherwise be lawfully sentenced, on a subsequent conviction for
any other offence. R.8.C. c. 181, s 41.
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969. Satisfying judgment.—When any person convicted
of any offence has paid the sum adjudged to be paid, together
with costs, if any, under such conviction, or has received a
remigsion thereof from the Crown, or has suffered the imprison-
ment awarded for non-payment thereof, or the imprisonment
awarded in the first instance, or has been discharged from his
convietion by the justice of the peace in any case in which such
Justice of the peace may discharge such person, he shall be re-
leased from all further or other criminal proceedings for the
same cause. R.B.C. ¢. 181, s. 42,

970. Royal prerogative.—Nothing in this part shall in
any manner limit or affect His Majesty’s royal prerogative of
merey. R.B.C. ¢ 181, 5. 43.

(Amendment of 1800.)

971, Release on suspended sentence.—In any case
in which a person is convicted before any court of any offence
punishable with not more than two years’ imprisonment and
no previous conviction js proved against him, if it appears to

. the court before which he is so convieted, that, regard being
had to the age, character, and antecedents of tha offender, to the
trivial nature of the offence, and to any extenuating eircum-
stances under which the offence was committed, it is expedient
that the offender be released on probation of good conduet, the
court may, instead of sentencing him at once to any punishment,
direct that he be released on his entering into a recognizance,
‘with or without sureties, and during such period as the court
directs, to appear and receive judgment when ealled upon, and
in the meantimo to keep the peace and be of good behaviour.

2. Where the offence is punishable with more than two years’
imprisonment the court shall have the same power as aforesaid
with the concurrence of the counsel acting for the Crown in the
prosecution of the offender.

3. The court may, if it thinks fit, direct that the offender
shall pay the costs of the proseeution, or some portion of the
same, within such peried and by such instalments as the court
directs.

The former se¢. 971 enacted fhat in the ease of an offence ‘‘ punishable
with not more than two years’ imprisonment '’ (that is, two years being the
maximom punighment for the offence) the court might under certain eir-
eumstances and on ecertain conditions, instead of sentencing the offender at
onee, direct hie relemse on probation of good conduet. Previous to the
statutory enaetment the court had this power in the cese of offences with-
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out the restriction as to two years. The power of releasing on a suspended -
dentence in the case of an offence punishable (as a meximum) with more
then two years’ imprisonment is reinstated by the addition of sub-see. 2,
but with the proviso that the prosecuting counsel coneur.

Sub-sec, 3, supra, is the former sub-sec. 2 re-numbered.

Another ehange made is the substitution in the first sub-section of the
word ‘‘age *! for ‘* youth’’ in the reeital of the circumstances having regard
to which the power of eonditional release is to be exercised.

Bee also see. 966 and the note to same.

972 Conditions of release.—The court, before direct-
ing the release of an offender under the next preceding section,
shall be satisfied that the offender or his surety has a fixed place
of abode or regular occupation in the county or place for which
the court acts, or in which the offender is likely to live during
the period named for the observance of the conditions. 52 V.,
¢ 44, 8. 4,

9%3. Proceeding on default of recognizance.—If a
court having power to deal with such offender in respect of his
original offence or any justice of the peace is satisfied by infor-
mation on oath that the offender has failed to observe any of the
conditions of his recognizance, such court or justice of the peace
may issue a warrant for his apprehension.

2. An offender, when apprehended on any smeh warrant,
shall, if not brought forthwith before the court having power to
sentence him, be brought before the justice issning such warrant
or before some other justice in and for the same territorial
division, and such justice shall either remand him by warrant
until the time at which he was required by his recognizance %o
appear for judgment, or until the sitting of a court having
power to deal with his original offence, or admit him to bail
(with a sufficient surety) conditioned on his appearing for
jndgraent. _

8. The offender when so remanded may be committed to a
prison, either for the county or place in or for which the justice
remanding him acts, or for the county or place where he i bound
to appear for judgment; and the warrant of remand shall order
that he he brought before the court before which he was bound
to apnear for judgment, or to anawer as to his conduct since his -
release. 52 V., ¢. 44, 8. 3.

Where the jury convieted the defendant and the verdiet was recorded
and the offender was, by order of the court, released on bail to appear for
judgment, it is only upon motion by the Crown that the recognizance of the
defendant and his bail ean be estreated in Ontario or that judgment ean be
moved against the offender. R. v, Young (1901), 4 Can, Cr. Cas. 580 {Ont.).
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A contract by the necused to indemnify a surely agsinst liability under
his resoghizanes ie illogal; but where & deposit of money is made by the
aecused with the surety by way of indemnity, the aceused eannot recover it
back. Herman v. Jenchner, 15 Q.B.D., 561,

9%4. Interpretation,—In the three next preceding sec-
tions the expression ‘‘ court” means and includes any superior
court of eriminal jurisdiction, any ““ jundge ”” or court within the
meaning of Part LV., and any “ magistrate ” within the mean-
ing of Part LVL of this Act. 52 V., e 44,5 1



TITLE IX.

AQCTIONS AGAINST PERSONS ADMINISTERING
THE CRIMINATL LAW,
SEcT. :
978, Time and place of action.
976. Notice of action.
877, Defence.
978. Tender or payment into court.
975, Coss.
980. Other remedies saved.

975. Time and place of action.——Every action and
prosecution against any person for anything purporting to be
done in pursuance of any Act of the Parliament of Canada
relating to criminal law, shall, unless otherwise provided, be
laid and tried in the district, county or other judicial division,
“where the act was committed, and not elsewhere, and shall not
be commenced except within six months next after the act com-
mitted, R.8.C. ¢ 185, g 1.

976. Notice of action.—Notice in writing of such
action and of the cause thereof, shall be given to the defendant
one month at least before the commencement of the action.
R.8.C. ¢. 185, 8. 2.

The statute, 13 Geo. II., ch. 18, gee, 5, imperatively requires that notice
of an applieation for a certlorari be given to the justice or justices by or
before whom a eonviction has been made, to the end that sueh justice or
the parties therein eoncerned may shew cause against the granting of sueh
aertiorari, and makes the giving of it a.condition precedent to the issuing
of the writ. R.v. MeAllan (1880), 43 U.C.Q.B. 402.

The afidavit of service of notice of motion for a certiorari to remove a
convietion made by justices of the peace must identify the justices served
a8 the convieting justices, Re Lake (1877}, 42 U.C.Q.B. 206.

Where an order nisi to guash a convietion has been izsued, but before
gorvige of same upon the informanf proseeutor the latter died, the proceed-
ings do not lapse and ean be properly continued by serving the magistrates,
and upon guashing & conviction in such a case, no causa of setion in respeet
of its illegality survives againat the representatives of the deceased inform-
ant. R. v, Fitzgarald (1888), 1 Can. Cr. Cas, 420 (Ont.).

97%. Defence.—In any such action the defendant may -
plead the general issue, and give the provisions of this title and
the special matter in evidence at any trial had thereupon.
R.8.C. e 185, 8. 3.
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9%78. Tender or payment into- eourt.—No plaintiff
shall recover in any such action if tender or sufficient amends is
made before such action brought, or if a sufficiers sum of money
is paid into court by or on behalf of the defendant after such
action brought. R.8.C. ¢ 183, s. 4. '

. 979, Costs,—If such action is commenced after the time

hereby limited for bringing the same, or is brought or the venue
laid in any other place than as aforesaid, & verdiet shall be found
or judgment shall be given for the defendant; and thereupon
or if the plaintiff becomes mnonsuit, or discontinues any such
action after issue joined, or if upon demurrer or otherwise judg-
ment is given against the plaintiff, the defendant shall, in the
diseretion of the court, recover his full costs as hetween solicitor
and client, and shall have the like remedy for the same as any
defendant has by law in other cases; and although a verdict or
judgment is given for the plaintiff in any such action, such
plaintiff shall not have costs against the defendant, unless the
judge, before whom the trial is had, certifies his approval of the
action. R.8.C. e 185, 8. 5.

980. Other remedies saved.—Nothing herein shall pre-
vent the effect of any Act in force in any province of Canada,
for the proteetion of justices of the peace or other officers from
vexations actions for things purporting to be done in the per-
formance of their duty. R.8.C. c. 185, s. 8.

Where the justices Liave a general juriadietion over the subjeet matter
upon which they have issued a warrant of commitment to a gaoler, the
gaoler 18 not lisble to an setion, though their proeeedings arve erronecus; but
it is otherwise if the justices were seting wholly out of their jurisdietion.
Ferguson v, Adams (1848}, 5 U.C.Q.B. 194,

A econvietion made by a magistrate proteets him from an action of tres-
pass in respect to the enforeement of the same, so long as it has not been
gob aside. OGates v. Devenish (18487, 6 U.{C.Q.B. 280,

In angetion against a magistrate for trespass and illegal seizurs of goods,
in order to shew s good justifieation it i3 necessary thatthe defendant should
give in evidence a convietion not illegal on the free of it, and a warrant of
distress supported by the convietion, and not on the face of it an illegal
warrant. In a cage where u magistrate’s convietion was for ‘¢ wilfully
damaging, spoiling and taking away six bushels of apples of A.B., whereby
C.D.committed an injury to thesaid goods and ehattels of the said A.B.*’ and
the warrant recited that *‘ judgment was given againat C.D. inasuitef A.B. v,
C.D. for a misdemeansiur In taking apples by foree and violenee off and from the
presence of A B.," it was held that the couvietion did not support the war-
rant; and also that neither the eonvietion nor the warrant contained «
gtatement of nn offence for which such a eonviction could take place, East-
man v, Reid (1850}, 6 U.C.Q.B. 611.



TITLE X.

REPEAT, ETC.

SEct.

981, Statutes repealed.

888. Forms in schedule one, to be valid.

988. Application of Act fo N.W.T. and Keewatin.

981. Statutes repealed.—The several Acts set out and
described in schedule two to this Aet shall, from and after the
date appointed for the coming into foree of thls Act, be repesled
to the extent stated in the said schedule.

(Amendment of 1893.)

2. The provisions of this Aet which relate to procedure
shall apply to all prosecutions commenced on or after the day
upon which this Act comes into force, in relation to any offence
whensoever committed. The proceedings in respect of any
prosecution commenced before the said date otherwise than
under the Summary Convictions Act, shall, up to the time of
committal for trial, be continued as if this Aect had not been
passed, and after committal for trial shall be subject to all the
provigions of thiz Act relating to procedure so far as the same
are applieable thereto. The proceedings in respect of any
proseentions commenced before the said day, under the Sum-
mary (lonvictions Aect, shall be eontinned and carried on as if
this Act had not been passed.

By an express provision contsined in see, 2 the Code did not come in force
until the 1st of July, 1893.

55-—CKLM, GODE.
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SOHEDULE TWO.

Acts REPEALED.

ExXTENT
R ACTS‘ TIiTLE or
EPEALED, REPEAL.
C.8.L.C., e. 10[An Act respecting seditions and unlawful As-|Secs. 1,2, 3 & 4.
sociations and caths.
B. 8 C., c. 32|An Act respecting the Customs. Sec. 213,
b 34|An Act respecting the Inland Revenne. Secs. 98 & 99
“ 45|An Act respecting the Postal Service. Becs, 70 to 81, 83,
84, 88, 80, 91,
96, 103, 107, 110
| & 111,
i« 39%|An Aot respecting Government Railways. Hee. 62,
# 41}An Act respecting the Militia and Defence of|Sec. 109.
Canada.
“* 43| An Act respecting Indians. Secs, 106 (s.8. 2} &
111,
€ 65|An Act respecting Dnmigration and Immi-|See, 37.
grants.
A 81|An Act respecting Wrecks, Casuslties and|Secs. 35 to 37.
Balvage.
b 141|An Act respecting Extra-judicial oaths. Secs, 1 & 2.
“ 145/An Act respecting Accessories. The whole Act.
b 146{An Act respecting Treason and other offences|The whole Act, ex-
against the King’s authority. cept Becs, 6 & 7.
4 147|An Act respecting Riots, unlawful assemblies|The whole Act.
and breaches of the psace.
“ 148/An Act respecting the improper use of fire- The whole Act,
arms and other weaponas, except Sec. 7.
& 149/ An Act respecting the seizure of arms kept for Thewhole Act, ox-

[ 14

4K

150/An Act respecting

162

153

- 150

160
I61

dangerons purposes.

xplosive Bubstances.

An Act respecting the preservation of peace
st Public Meetinga.

An Act respecting Prize-fighting.

An Act respecting Perjury.

An Act respecting Escapes and Rescuss.

An Act respecting offences against Religion,

An Act respecting offences against Public
Morals and Public Convenience.

An Act respecting Gaming-houses.

An Act respecting Lotteries, Betting and
Pool-selling.

An Act respecting Gambling in public con-
veyances.

An Act respecting offences relating to the

cept Becs, S & T,
The whole Act.
The whole Act,

except Heca, 1,

2&3.

The whole Ast,
except Secs. 6,
7 & 10

The whole Act,
excapt Bec, 4.

The whole Act.

The whole Act.

The whole Act,
except See. 8,
{%.8. 4, thereof).

The whole Aet,
except Secs. 9
& 10.

The whole Act.

The whole Aet.

The whole Act.

Law of Marriage.
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ExreNT
Acrs
TrITLE. oF
REPEALED. REPEAL
‘“ 162|An Act respecting offences against the Person. [The whole Act.
- 163| An Act respecting Libel, Thewhole Aet,ex-
. cept Becs. 6 & 7.
£ 164|An Actrespecting Larceny and similar offerces. |The whole Act.
" 1656'An Act respecting Forgery. The whele Act.
i 167| An Act respecting offences relating to theCoin.|The whole Aet,
except Secs, 26
& 29 to 34 in-
: clusive.
¢ 168|An Act respecting malicious injuries to Pro-|The whole Act.
perty.
i 169;An Act respecting offences relating to theThe whole Act,
Army and Navy, except Bec. ¢.
£ 171|An Act respecting the protection of Property|The whole Act.
of Seamen in the Navy.
¢ 172|An Act respecting Cruelty to Animals, The whole Aet,
: except Sec. 7.
e 173|Au Act respecting Threats, Intimidation and|Thewhole Act,ex-
other oifences. except See. 12
(&.8. 5).
£ 174! An éct respecting Procedure in Criminal|The whole Act,
RN
o 176|An Aet respecting the summary adninistration| The whole Act.
of Criminal Justice.
i 177|An Act respecting Juvenile Offenders. The whole Act.
£ 178/An  Act respecting summary proceedings/The whole Act.
' before Justices of the Peace.
‘. 179jAn Act respecting Recognizances. The whole Act.
' 1B0|An Act respecting Fines and Forfeitures. The whole Act.
i 181|An Act respecting Punishments, Pardons and|The whole Act.
the Commutation of Sentences.
f 185/An Act respecting Actions against persons/The whole Act.
administering the Criminal Law. i
50-51 V., ¢. 33|An Act to amend the Indian Act. See, 11. .
i 45|An Act respecting Public Stores. The whole Act.
¢ 46 An Act respecting the conveyance of liquors/The whole Act.
on board His Majesty’s Ships in Canadian
Waters.
o 48|An Aet to amend the Aet respecting offences|The whols Act.
against Public Morals and Public Con-
venience.
i 4% An Act to amend the Revised Statutes,|The whole Act.
Chapter one hundred and seventy-thres,
respecting Threats, Intimidation nnd
ather offences.
" 50|An Act to amend the Law respecting Pro-The whole Act.
cedare in Criminal Cases.
51 V., c. 29|An Act respecting Railways. Sec. 207,
" 40|An Act respecting the advertising of Counter-The whole Act.
feit Money. . .
‘ 41|An Act to amand the Law relating to Fraudu. The whole Act,
lent Marks on Merchandise. except Seca, 15,
- 15 & 22,16 & 23.
“ 42|An Act respecting gaming in Stecks and|/The whole Act.

Merchandise.
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EXTENT
RE?;ATSED TITLE. . " OF
: REPEAL.

" 43 An Act further to amend the Law respecting|The whole Act.
" Procedure in Criminal Cases.
o 44|An Act further to amend The Oriminal Pro-The whole Act.
cedure Aet. .
o 45/An Act to amend Chapter one hundred and|The whole Act.
sevent.y-eight of the Revised Statutes of
Canada : The Summary Conwvictions Act,
o 47|An Act to amend the Revised Statutes ofThe whole Act.
Canads, Chapter one hundred and eighty-
ane, respecting Punishments, Pardons and
the Commutation of Sentences,
52 V.,o 22|An Act to amend the Revised Htatutes,|Sece. 3.
Chapter seventy-seven, respecting the
safety of Ships.
“ 25|An Act to amend the Revised Statutes/Bec. 4.
reapecting the North-West Mounted|
Police Foree.
o 40|{An Act respecting Rules of Court in relationThe whole Act.
to Criminal Matters.
€ 41|An Act for the prevention and suppression of|The whole Act,ex-
Combinations formed in restraint of Trade.| cept Becs, 4 & 5.
o 42|An Act respecting Corrupt Practices in Muni-|The whole Act.
cipal Affairs.
o 44'An Act to permit the conditional release of|The whole Adt.
first offenders in certain cases.
o 45|An Act to amend The Summary Convictions/The whole Act,
Aet, Chapter one hundred and seventy- 4
eight of the Revised Statutes, and the
Act amending the same.
te 46'An Act to amend The Summary Trials det.  |The whole Act.
i 47 An Act to make further provision respecting The whole Act.
the Speedy Trial of certain Indictable
: | Offences,
53 V., c. 10An Act to prevent the diselosure of officiallThe whole Act.
documents and information.
i 31|An Act respecting Banks and Banking. Hec., 63.
i 37 An Act further to amend the Criminal Law. The whole Act,
: axcept SBecs. 1,

‘ 2, 32, to end.
¢ 38/An Act to nmend the Public Stores Act. The whole Act.
54-38 V., ¢ 23/An Aet respecting Frands upon the Govern-|The whole Act.

ment.,
]

982. Forms in schedule 1 to be valid.—The several
forms in schedule one to this Act, varied to suit the case or
forms to the like cffect, shall be deemed good, valid and sufficient
in law,

A similar provieion was contained in the statute 39-33 Viet., eh. 30, and '
it was held by Taylor, J., of the Manitoba Court of Queen’s Bench that
they were not imperstive. R. v. Connor {1885), 2 Man. R. 235, 1 Terr.
L.R. 4.

The several forms referred to will be found distributed under the
sections to which they respectively relate. Hee title '‘ Forme'' in Index.
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983. Application of Aet.—The provisions of this Act
extend to and are in force in the North-West Territories and the
Distriet of Keewatin, except in so far as they are inconsistent
with the provisions of the North-West Territories Act or The
Keewatin Act and the amendments thereto.

2. Nothing in this Aect shall affect any of the laws relating
to the government of His Majesty’s land or naval forces.

3. Nothing herein contained shall affect the Acts and parts
of Acts in the appendix to this Act. And in constrning sunch
parts reference may be had to the repealed portions of the Acts
of which respectively they form parts, as well as to any seetions
of this Act which have been substituted therefor, or which deal
with like matters.

APPENDIX,
The following are the Aots and parts of Acts which are not affected by
the Criminal Code, 1892, set forth in the Appendix thereto. {Reference is

made in this treatise to the more important of those Actg under the reapec-
tive sections of the Code which desl with their subject matter) :—

Of R.8.C. [1888), eh. 50 (respecting the North-West Territories),
soc. 101, )

Of R.8.C. ch, 146 (Treason, ste.), secs. 6 and 7.
0Of R.2.C. eh. 148 (Firegrms), see, 7.
Of R.S.C. eh. 149 (Seizure of Arms}, sees. 5 snd 7.

Of R.8.C. eh. 151 (respecting the Pence near Public Works}, secs. 1 to
24 inclugive. .

(f R.8.C. eh. 152 (respeeting the Peace at Public Meetings}, secs, 1,
2 and 3.

Of R.8.C. eh. 153 (Prize-fighting), secs, 6, 7 and 10.

Of R.8.C. eh, 154 (Perjury), sec. 4.

Of R.8.C. ch, 157 (Publie Morals}, sub-sec. 4 of sec. 8,

Of R.8.C. eh, 167 {Coin Offences), secs. 2§ to 34 inelugive,

Of R.8.C. oh, 169 (Army and Navy), sec. 9.

Of R.8.C. ¢h, 172 (Cruelty to Animals)}, see. 7.

0Of 51 Viet., eh, 41 {Merchandise Marke), sees. 15, 16, 18, 23, 23.
Of 52 Viet., och. 41 (Trade Uombinaticns), sees. 4 and &,

Of 53 Viet., eh, 37 (COriminal Law Amendment), sec. 1; {Eseapes
and Resecues), sec. 2, and 32 to 40 inelusive; (Industrial Schools and
Reformatories).

END OF CODE.



THE CANADA EVIDENCE ACT.

An Aect respecting Witnesses and Evidenee. (56 Viet. (Can.),
e. 31, as amended.)

(Original Act assemted fo Zst Apri, 1883.) .

Her Majesty, by and with the advice and consent of the Sen-
ate and Honse of Commons of Canada, enaets as follows:—

[N.B.—Where in the original Act passed in the reign of Her late
Majeaty (@ueen Vietoria, reference was made to the Queen, the word
““King ' is now substituted in the text.]

1. Short title—This Aet may be cited as The Canade
Euvidence Act, 1893,

2. Applieation, — This Act shall apply to all criminal
proceedings, and to all civil proceedings and other matters
whatsoever respeeting which the Parliament of Canada has
jurisdietion in this behalf,

A coroner’s court is a eriminal eourt and is, therefore, one in which the
evidenee would be subjest to this Aet. A deposition made at a coroner’s
inguest after objeetion taken under see. 5 would, therefore, not be admissible
in a subsequent eriminal proceeding against the witness other than a charge
of perjury in giving such evidence. Bee R. v. Hendershott, 26 O.R. 67§;
R. v. Hopkins (1896), 32 C.L.J. 592, Desnoyers, P.M., Montreal.

In a civil action brought to recover from the eonstable and clerk of the
pesce moneys seized in a common gaming house underthe powers conferred
by see. 575 of the Code, it was held that the rules of evidence in foree in
the provinee in eivil matters applied and not fhe Canads Evidence Aet.
O'Neil v. Attorney-General (1806}, 1 Can, Cr. Cas. 303 (Can,), affirming
(s.e.}, O'Neil v, Tupper, R.J.Q. 4 Q.B. 315. But it wag held also that a
judgment of forfeiture in a eriminal proceeding is not subject to collateral
attack in a civil action brought to recover the moneys. Ibid.

WITNESSES,

3. No incompetency from crime or interest, —A per
son shall not be incompetent to give evidence by reason of inter-
est or crime.

4, Competency of accused and of wife and husband.
—Bvery person charged with an offence, and the wife or hus-
band, as the case may be, of the person so charged, shall be a
competent witness, whether the person so charged is charged
solely or jointly with any other person. Provided, however,
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that no husband shall be competent to disclose any communica-
tion made to him by his wife during their marriage, and no
wife shall be eompetent to disclose any communication made to
her by her husband during their marriage.

2. The failure of the person charged, or of the wife or hus-
hand of such person, to testify, shall not be made the subject
of eomment by the judge or by counsel for the prosecution in
~addressing the jury.

Defendant as a witness.,]—The result of this section is fo empower (but
not to eompel) one of two persons jointly indieted o give evidence inerimi-
nating the other without the necessity of resorting to the cld procedure of
either taking & ples of guilty or pardoning the prisoner to be called.

When a person on trial claims the right to give evidence on his own
behalf he eomes nnder the ordinary *ule ag to eross-examination. He may
be asked sall questions pertinent to¢ the issue, and cannot refuse to sngwer
those which may implieate him. R. v. Connors (1893}, 3 R.J.Q., 3 Q.B.
100, 5 Clan, Cr, Cag, 70 (Que.).

Comment on failure lo testify.]—Comment by the prosecuting coungel
before the jury in respeet of the failure of prisoner’s wife to” testify is error
entitling the prisoner to a new trial. R. v. Corby (1898}, 1 Can. Cr. Cas.
457 (N.8.).

The rule is to be applied, notwithstanding a subsequent withdrawal of
the comment snd notwithstanding the judge’s direction to the jury to dis-
regard it. The objeetion is not waived, because not teken at the time, and
it iz sufficient if drawn to the attention of the trial judge after the jury have
retired to deliberate, Ibid.

1t is jhe duty of the court to carefully protect the aceused from damaging
insinuations, eunningly devised, whieh may not in terms invite aconsgidera-
tion of prisoner’s failure to testify but meke indireet and eovert allusion to
the defendant’s silence, Dawson v. State (1893), 24 8. W, Rep. 414 {Texas
App.). Bo where counsel for the proseention stated a eonversation between
defendant and a witness, to whieh the latter had festified, and then
exclaimed, ‘' Who bas denied it ¥’ such was held to be a ecomment on
" defendant’s failure to testify, for the defendant was the only person who
could deny it. Dawson v. State, Ibid. But commert on the failure to
contradiet testimony, where it does not appear that the accused is the only
person who ean sontradiet it, is not prohibited. Btate v. Weddington, 103
N. Car. 372.

Where the prosecuting counsel, in his address e the jury, after refer-
ring to evidence of the prisoner’s whereabouts at the time of the offence,
turned to the prisoner, and said, ‘‘Now, where does he say he was, if he
was not there 7’ such was held good ground for reversing the convietion,
although the prosecuting eocunsel was prompily admonished by the pre-
siding judge to refrain from remarks of that nature, and the jury imstrueted
not to consider them. Brazell v. State (1894}, 28 B. W. Rep., 723
{Tex, App.}.

Hushand and wife.]—A letter written by the aceused to his wife and
intrusted to but opened by a constable wag held inadmissible. R. v.
Pamenter (1872), 12 Cox C.C. 177. Conversations between hushand and
wife at which a third party was present or which he overheard may be
praved by such third person. R. v. Smithie, 5 C. & P. 332; R, v. Bimons
(1834), 6 C. & P, 540; R. v. Bartlett, 7 C. & P, 832.
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( Amendment of 1898.)

b, Imeriminating amswers, — No witness shall be execused
from answering any question upon the ground that the answer
to such question may tend to criminate him, or may tend to
-establish his liahility to a civil proceeding at the instance of
the Crown, or of any person; provided, however, that if with
respeet to any question the withess objeets to answer upon the
ground that his answer may tend to eriminate him or may tend
to establish his liability to a eivil proceeding at the instance of
the Crown or of any person, and if but for this seetion the wit-
ness would therefore have been excused from answering such
question, then, although the witness shall be compelled to
answer yet the answer so given shall not be used or receivable
in evidence against him in any criminal frial or other eriminal
proceeding against him theveafter taking plaee other than a
proseeution for perjury in giving suech evidence.

{ Amendment of 1901.) ‘

2, The proviso to sub-section 1 of this section shall in like
manner apply to the answer of a witness to any question which
pursuant to an enactment of the Legislature of a provinee such
witnesy is compelled to answer after having objected sc to do
upon -any ground mentioned in the said sub-section, and which,
but for the enactment, he wounld upon such ground have heen
‘excused from answering.

The fifth seoction of the Canada Evidence Act, 1803, as amended by 61
Viet., eh. 53, removes the ground for the differences of opinion, which pre-
vailed as fo the proper construction of the seetion as it originally stood.
See R. v. Hendershott and Welter {1805}, 26 Ont. R. 678; R. v. Williams,
28 Ont. R. §83; R. v. Hammond (1898), 29 Ont, R, 211, 1 Can, Cr. Cas. 373.

If when ealled upon to testify, that 'witness does not objeet {0 do 8o on
‘the ground that his answers may tend to eriminete him, his answers are
recaivable against him, exeept in the case the section provides for) in any
eriminal trisl or other eriminal proceeding against Lim thereafter. If, on
the other hand, he does objest, he iz protected. ®. v. Clark (1001), 5
Can, Cr. Cas. 235 (Ont.): R, v. MeLinehy, 2 Can Cr, Cag, 418 (Que.).

A person accused of the offense, whether indicted and tried alone or
jointly with others, eannot be required to give evidence although he may
do s of his own secord. R. v. Connore (1893}, R.J.Q. 3 Q.B, 100, 5 Can,
‘Cr. Cag, 70, Buton an indietment for theft, a witness who is not a porty
1o the indietment bheing tried but who is indieted as & receiver of the stolen
goods, is not exeused from answering, buf if he takes objection his evidence
eannot be used against him on his triel. R, v. MeLineby, 2 Can, Cr, Cas.
416 {Que.), ;

Before the amendment made to this seetion by the addition of sub-see.
{2) it had been held that evidence given In & civil proceeding, whether
under compulsion or not, might be used against the witness ina snbsequent
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criminal proeceeding. R. v. Douglae (1896}, 1 Can. Cr. Cas. 221 (Man.);
R. v, Chisholm (1896}, 32 C.L.J. 581 {Que.}.

Under the old law an admission of guilt made by a witness on his exam-
ination was admissible only if made freely and voluntarily and after proper
caution that he was not bound to eriminate himself. R. v. Garbett {1847},
1 Den, C.C, 236; R. v. Merceron (1812), 2 Stark. N.P. 36¢.

6. Evidence of mute.— A witness who is unable to
speak, may give his evidence in any other manner in which he
can make it intelligible,

8A, Sece page 881

7. Judicial notice of statutes, ete. — Judicial notice
shall be taken of all Acts of the Imperial Parliament, of all
ordinances made by the Governor in Counecil, or the Lieuten-
ant-Governor in Council of any province or eolony which, or
some portion of which, now forms or hereafter may form part
of Canada, and of ull the Acts of the Legislature of any snuch
provinee or colony, whether enaeted before or after the passing
of The British North Awmericqg Act, 1867.

Under this seetion it was held in a Quebee cane that the court should take
judicial notice of the Ontaric Companies’ Aet in preoof that the asceused
charged as a direetor of a trading eompany with franduiently publishing a
false statament of its nffairs, was in faet & direetor because he war the
pregident of the ecompany, and by the Ontario Companies’ Aet, under which
the ecompany was ineorporated, the president must be chosen from the
direetors. K. v. Gillespis (1898),.1 Can. Cr. Cas. 551 {Que.)

8, Proof of proclamations, ete. — Evidence of any
proclamation, order, regulation or appointment, made or issned
by the Governor-General or by the Governor in Couneil, or by
or under the authority of any minister or head of any depart-
ment of the Government of Canada, may be given in all or any
of the modes hereinafter mentioned, that is to say :—

(¢} By the production of a eopy of the Canada Gazelte
or a volume of the Acts of Parliament of Canada purporting
to contain a copy of such proelamation, order, regunlation,
or appointment or a notice thereof; _

() By the production of a ecopy of such proelamation,
order, regulation or appointment, purporting to be printed
by the King's Printer for Canada; and

(¢) By the production, in the ease of any proclamation,
order, regnlation or appointment made or issued by the (iov-
ernor-Gleneral or by the Governor in Council, of a copy or
extract purporting to be certified to be true by the clerk, or
assistant or acting clerk of the King’s Privy Council for
Canada,—and in the case of any order, regulation or appoint-
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ment made or issued by or under the authority of any such
minister or head of a department, by the production of a
copy or extraet purporting to be certified to be true by the
minister, or by his deputy or acting deputy, or by the secre-
tary or acting secretary of the department over which he
presides.

-

8. Proof of proclamations, ete. — Evidence of any pro-
clamation, order, regulation or appointment made or issued
by a Lieutenant-Governor or Lieutenant-Governor in Counecil
of any province, or by or under the authority of any member
of the Executive Council, being the head of any department of
the Government of the province, may be given in all or any of
. the modes hereinafier mentioned, that is to say:— .

{¢} By the production of a copy of the Official Gazette
for the province, purporting to contain a eopy of such
proclamation, order, regulation or appeointment, or a notice
thereof ;

{5) By the production of a eopy of such proclamation,
order, regulstion or appointment, purporting to be printed
by the Government or King’s Printer for the province:

(¢} By the production of a ecopy or extract of such pro-
clamation, order, regulation or appointment, purporting to
be eertified to be true by the clerk or assistant or acting
clerk of the Executive Council, or by the head of any depart-
ment of the Government of a provinee, or by his deputy or
acting deputy, as the case may be.

10, Proof of judicial proceedings, ete.—Hvidence of any
proceeding or reeord whatsoever of, in, or before any court
in the United Kingdom, or the Supreme or Exchequer Courts of
Canada, or any court, or before any justice of the pearce or any
coroner, in any provinee of Canada, or any eourt in any British
colony or possession, or any court of record in the Tnited
States of America, or of any state of the United States of
Ameriea, or any other foreign country, may be made in any
action or proceeding by an exemplification or certified eopy
thereof, purporting to be under the seal of such court, or nnder
the hand or seal of sueh justice or coroner, as the case may
be, without any proof of the authenticity of such seal or of the
slgnature of sueh justice or coroner, or other proof whatever;
and if any such court, justice or coroner, has no seal, or so
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certifies, then by a copy purporting to be eertified under the sig-
nature of a judge or presiding magistrate of such court or of
such justice or coroner, without any proof of the authenticity of
such gignature or other proof whatsoever,

11. Proof of Imperial Acts. ete. — Imperial proclama-
tions, Orders in Couneil, freaties, orders, warrants, licenses,
certificates, rules, regulations or other Imperial official records,
acts or documents may be proved (¢) in the same manner as
the same may from time to time be provable in any eourt in
England, or {(b) by the production of a copy of the Canudn
Guazette, or a volume of the Acts of-the Parliament of Canada
purporting to contain a copy of the same or a notiee thereof,

* or (¢} by the production of a copy thereof, purporting to be.
printed by the King’s Printer for Canada.

12. Proof of official or public documents. — In every
case in which the original record could be received in evidence,
a copy of any official or publie doeument of Canada or of any
provinee, purporting to be certified under the hand of the proper
offieer or person in whose custody such offieial or public decu-
ment is placed, or & copy of a document, by-law, ruie, regulation
or proceeding, or a copy of any entry in any iegister or other
book of any municipal or other corporation, created by charter
or statute of Canada or any province, purporiing to be certified
under the seal of the corporation, and the hand of the presiding
officer, clerk or geeretary thereof, shall be receivable in evidence
without proof of the seal of the corporation, or of the signature
or of the official character of the person or persons appearing
1o have signed the same, and withont farther proof thereof.

13. Copies of public books or documents admissible in
evidence.—Where a book or other doeument is of so public
8 nature as to be admissible in evidence on its mere production
from the proper custody, and no other statute exists which
renders it contents provable by means of a copy, a copy thereof
or extraet-therefrom shall be admissible in evidence in any eourt
of justice, or before a person having, by law or by consent of
parties, authority to hear, receive and examine evidence, pro-
‘vided it is proved that it is & copy or extract purporting to be
certified to be true by the officer to whose custody the original
has been entrusted.
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14, Proof of handwriting, ete., not requisite.—No proof
shall be required of the handwriting or official position of any
person certifying, in pursuance of this Aet, to the truth of any
copy of or extract from any proclamation, order, regulation,
appointment, book or other document; and any such copy or
extraet may be in print or in writing, or partly in print, and
partly in writing.

15. Order signed by Secretary of State. — Any order
in writing, signed by the Seeretary of State of Canada, and
purporting to be written by command of the Governor-General,
shall be received in evidence as the order of the Governor-
General,

18. Copies of notices, ete, in Canada Gazette. — All
copies of official and other notices, advertisements and docu-
"ments printed in the Canada Gazette shall be prima facie evi-
dence of the originals, and of the contents thereof.

17. Copies of entries in books of government departments.—
A ceopy of any entry in any book kept in any department of
the Government of Canada, shall be received as evidence of such
entry and of the matters, transaetions and aecounts therein
recorded, if it is proved by the ocath or affidavit of an officer
of such department that such book was, at the time of the
making of the entry, one of the ordinary books kept in such
department, that the entry was made in the usual and ordinary
course .of business of such department, and that such copy is a
true copy thereof,

18, Proof of notarial scts in Quebec. — Any document
purporting to he a copy of a notarial aet or instrument made,
filed or enregistered in the Province of Quebee, and to be cer-
tifled by a notary or prothonotary to be a true copy of the orig-
inal in his possession as such notary or prothonotary, shgll be
received in evidenee in the place and stead of the original, and
shall have the same forece and effect as the original would have
if produced and proved: Provided, that it may be proved in
rebuttal that there ix mo such original, or that the eopy is not
a true copy of the original in some material partieular, or that
the original is not an instrument of sueh nature as may by the
law of the Provinee of Quebee be taken before a notary or be
filed, enrolled or enregistered by a notary in the sald
provinee.
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19. Notice to hbe giver to adverse party, — No copy
of any book or other document, as provided in seetions 10, 12,
13, 14, 17 and 18 of this Act, shall be received in evidence upon
any trial unless the party intending to produce the same hasg
before the trial given to the party against whom it is intended to
be produced reasonable notice of such intention. The reason-
ableness of the notice shall be determined by the court or judge,
but the notice shall not in any case be less than ten days.

20. Construetion of this Act, — The provisions of this
Act shall be deemed to be in addition to and not in deroga-
tion of any powers of proving decuments given by any existing
statute or existing at law.

21, Application of provineial laws of evidence, — In
all proceedings over which the Parliament of Canada has
legislative authority, the laws of evidence in foree in the prov-
inee in which such proceedings are taken, ineluding the laws of
proof of service of any warrant, summons, subpena or other
doeument, shali, subjeet to the provisions of this and other Acts
of the Parliament of Clanada, apply to such proceedings.

Iu the Provinee of Quebee, relationship must be establiched by the pro-
duction of extracts from the registers of civil status, as reguired by the
provineial laws of evidence made applicable to eriminal proceedings by this
seetiomrunless the absence of such regiaters is proved; and it is not too late
for the sccnsed to objeet that oral evidence is insufficient proof, after the
erse for the prosecntion has been elosed. R. v. Garnean (1889), 4 Can, Cr,
Cas. 69 (Que.).

QATHS AND AFFIRMATIONS,

22, Who may administer oaths,. —Every court and judge,
and every person having, by law or consent of parties,
authority to hear and receive evidence, shall have power to
administer an oath to every witness who is legally called to
give evidence before that eourt, judge or person.

23. Affirmation of witness instead of oath. — If a per-
son called or desiring to give evidence, objects, on grounds
of conscientious seruples, to take an oath, or 1s objected to as
ineompetent to take an cath, such person may make the follow-
ing affirmation:— '

¢ T solemnly affirm that the evidenee to be given by me shall
be the truth, the whole truth, and nothing but the truth.’’
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And upon the person making sueh solemn affirmation, his
evidence shall be taken and have the same effect ag if taken
under oath,

24, Affirmation instead of oath, —If a person required
or desiring to make an affidavit or deposition in a proeceding or
on an oceasion whereon or touching a matter respecting which
an oath is required or is lawful, whether on taking office or
otherwise, refuses or is unwilling to be sworn, on grounds of
conscientions scruples, the eourt or judge, or other officer or
person qualified to take affidavits or depositions, shall permit
such person instead of being sworn, to make his solemn affirma-
tion in the words following, wviz.: ‘I, A. B., do solemnly
affirm,’” &e.; which solemn affirmation shall be of the same force
and effect as if such person had taken an oath in the usual form.

2. Any witness whose evidence is admitted or who makes
an affirmation under this or the next preeeding section shall be
Hable to indietment and punishment for perjury in all respects
as if he had been sworn. '

25. Evidenee of child. — In any legal proceeding where
a child of tender years is tendered as a witness, and such child
does not, in the opinion of the judge, justice or other presiding
officer, understand the nature of an oath, the evidence of such
ehild may be reeeived, though mot given upon oath, if, in the
opinion of the judge, justice or other presiding officer, as the
case may be, such child is possessed of sufficient intelligence to
justify the reception of the evidenee and understands the duty
of speaking the trath.

2, But no ease shall be decided upon such evidenee alone,
and such evidence must be corraborated by some other material
evidence.

STATTUTORY DECLARATIONS.

26. Statutory declaration. — Any judge, notary publie,
justice of the peace, police or stipendiary magistrate, recorder,
mayor, commissioner authorized to take affidavits to be used
either in the Provineial or Dominion eourts, or any other func-
tionary authorized by law to administer an oath in any matter,
may receive the solemn deelaration of any person voluntarily
making the same before him, in the form in the schedule A to
this Aet, in attestation of the execution of any writing, deed or
instrument, or of the truth of any faect, or of any account ren-
dered in writing,
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The permission granted by this seetion to receive the deelarstion includes.
an suthorization to the declarant to make the same, and the deelarant is.
congequently & person '‘authorized by law to make a solemn declaration '’
under see. 147 of the Code. R. v. SBkelton (1838}, 4 Can. Cr. Cas. 467
(N.W.T.).

97, Affidavits required by insurance companies. — Any
affidavit, affirmation or declaration required by any insur-
ance company authorized by law to do business in Canada, in
regard to any loss of, or injury to, person, property, or life:
insured or assured therein, may be taken before any commis-
sioner or other person authorized to take affidavits, or before
any justice of the peace, or before any notary public for any
province of Canada; and such officer is hereby required to take

such affidavit, affirmation or declaration.

28, Repeal.—The Acts mentioned in schedule B to this Act
are hereby repealed.

29, Commencement of Aet. — This Act shall come into-
force on the first day of July, one thousand eight hundred and

ninety-three,

SCHEDULE A.

I, A. B., do solemnly declare that (state the fact or facts
declared to), and T make this solemn declaration conseientiously
believing it to be true, and knowing that it is of the same foree
and effect as if made under oath, and by virtue of The Canade
Evidence Act, 1893.

Declared before me , at , this- day
of , AD. 19
' SCHEDWLE B.
Acrs . ExTEYT
REPEALED. Troez. : RE(I)’FEAL.
R.8.C., c. 139|An Act respecting HEvidence. ,The whole Act.

R.8.C, c 141-?An Act respecting Extra-judicial Oaths. ]The whole Aet.




STATUTES OF CANAD4A, 1902,

(2 Edw. VII, chapter 9).
An Act to further amend the Canada Evidence Act, 1893.

HIS Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacta as

follows :—

1. The Conada Evidence dect, 1893, is amended by insert-
, ing, after section 6 thereof, the following section:—

“6. Expert witnesses,—Where, in any trial or other
proceeding, eriminal or civil, it is intended by the prosccution
or the defence, or by any party, to examine as witnesses
professional or other experts entitled according to the law or
practice to give opinion evidence, not more than five of such
witnesses may be called upon either side without the leave of
the eourt or judge or person presiding, such leave to be applied
for before the examination of any of the experts who may be
examined without such leave.”

56—0RIM. CODE.
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Abandoned tmine
ieaving unguarded, 209

Ahandoning child
offence of, 172
meaning of “abandon” and “expose,”
172

Abandonment .
of appeal from summery conviction,
806

Abatement .
of nuisance, 138-141
pleas in, abolished, &76
Abduction
of woman, 237
proof of intent, 237
of heiress, 238
from motives of lucre, 238
fraudulently alluring or detaining,

239
disability to take benefit, 238
of girl under sixteen, 238
evidence, 230-241
of child under fourteem, 241
evidence, 242
receiving or harbouring, 241
claim in good faith reserved, 241
See Bigamy
Polygamy
Abetting
generally, 44
murder, 188
suicide, 198
feigned marriage, 235
escape of prisoner of war, 160
from eustody, 120-2
treason, 64
desertion and mutiny, 57-8
duel, 70
prize fight, 72
eruelty to animals, 421
Ses Accessories
Aiding
Conspiracy
Abolition
of appeal to Privy Counecil, 667
of attainder, 853
of distinetion ‘between principal and
accessory before fact, 44

Abolition—Continued
between felony and misdemeanour;
438
pleas in abatement, 576
of trial on coroner’s inquisition, 564
of oath in open court as qualification
to give evidence before grand jury,
564
of jury de medietate linguae, 586
de ventre inspiciendo, 638
of presumption of compulsion of wife
by husband, 24
of proceedings in error, 646
of punishment of attainder, 853
deodand, 853
outiawry, 853
pitlory, 8533 -
solitary conhflnement, 853

Abominable crime
offence of, 126, 127
attempt to commit, 126
assaunlt with intent to commit, 218
accusing or threatening to accuse of,
340-1

Abortion
advertising drugs for, 129
administering drugs for, 227
procuring, 227-8
killing unborn child, 228
supplying means to procure, 228

Abroad -
bigamy committed, 220
marriage solemnized, proof of, 231
divorce granted, 232, 233
offences by foreigners within English
Admiralty jurisdietion, 443
warrant in cages of, 467

Abgence
in bigamy cases, 230

Abuse )
of animals, 421-423
of apprentices or servants, 173
by common assaunlt, 219
by insulting language, 159

Acceleration of death
by bodily injury, 177
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Accessories
tc treason, 54
to murder, 188, 189, 187
to suicide, 198
afler the fact, 435, 436
indictable as principals, 543

Accomplice
eorrohoration of, 613
- Bee Abetting

Accounting
faise, by official, 318
by clerk, 317

Accusation
of crime, extortion by, 340, 341
Acknowledgment
of recognizance, ete., in false name,
388

“of guilt, evidenee of, 506
pleading gmilty, 657

Acquittal
See Discharge

Action
See Civil action

Acty |
construction of, 439
meaning of “indictable offence,” 430
- meaning of “offence,” 430
reference in Code to Speedy Triala
Act, 439
to Summary Trials Act, 430
to Summary Convictions Act, 439
repealed, 885

Actual bedily harm
. Bee Bodily harm

Addresa
to jury by counsel, 583
right to begin, 584
opening, 584
right of reply, 585
prisoner’s statement, 585

]

Adjournment
on variance in summons or warrant,
487
of preliminary enquiry, 495
of trial of indictment, 597
of speedy trial, 674
of summary proceedings, 738, 737

Adjudication
by justice on summary procesding,
738-740
eonformity of convietion with, 747

INDEX.

Administeting
oaths without aunthority, 111
drugs, 134, 189, 195, 227, 228
opiates, 1889, 204
poison, 204

Admiralty
oifences within jurisdietion of, 16, 443,
444 '
warrant for, 467, 408

Admissiob
evidence of, 505-511
at trial, 618

Adulteration
of food and drugs, 142

Adultery .
conspiracy to induce woman to cominit,
187

corroboration, 137, 612

Adverse witness
contradieting, 621, 622

Advertising ]
reward for stelen properiy, 115
drugs to cause misearriage, 128
counterfeit money, 400
similitude of bank note, 372

Affidavit
joint, eonstruction of, 108
perjury by false, 109, 110
administering oath on, without author-
ity, 111
whoe may administer oath, 878, 570

Affirmation
in lieu of oath, 878, 870

Affray
defined, 69

Age
proof of, 624

Agent
theft by, 271, 285
misappropsiation by, 272
fraudulent conversion by, 271
under power of altormey, 272

Aggravated assault
punishment for, 217
summary tirial in vertain cases of,
83, 085

Agreement
for stifling prosecution, 274

Agricultural machines
wilfully damaging, 413
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Aiding and abetting
génerally, 44, 45
murder, 188
suicide, 198
feigned marriage, 235
duel, 71
prize fight, 72
Indiang to rictous acts, 72
escape, 120, 121
mutiny, 67
deserters, b7
cock-fighting, 421

Air gun
earrying, 76
selling to minors, 77
Alien
disqualified a8 juror, 592
no rsiggt to jury de meditate lingune,
8

Alternative averments
Seo Indictment

Amendment
of indictment, 634-836
on speedy trial, 875
of pummary convietion, 797

Ammunition
defined, 81 -
selling in the Territories, 80

Animals
theft of, 284, 271
stealing domestie, 201
mischief to, 414
cruelty to, 421-424
catile in transit, caring for, 422
killing or wounding of cattle, 412
poisoning of cattle, 412
threats to injure eattle, 414
exttle stealing, 290
cattle frauds, 251

Animus furandi
See Intent

Appeal
in eriminal cases, 644-857
by reserved case, 646
leave to appeal, 648
evidence on, 849
powers of Appellate Court, 650
application for new trial, 652-655
to Supreme Court of Canada, 658
from summary conviction, 774
conditions of, 776
notice of, 777, 770
parties to, 782
oosts of, 782, 785
when a bar to certiorari, 788

885

Appearance
of accused, compulsion of, 4567
irregularity in proeuring, at prelimin-
ary enquiry, 487
in summary conhviction msatters, 72§,
733, 730

Application
of Criminal Code, 869

Apprehension
Sea Arrest

Apprentice
duty of masfer to provide necessaries
for, 189
eansing bodily harm to, 173
discipline of, 42

Agueduct
destroying or damaging, 412

Arms

possession of dangerous weapons, 75
when arrested, 77
with intent to injure, 77
by two or more, to cause alarm, 78
by smugglers, 75
without justification, 76

sale of, to minors, 77
record to be kept of, 77
in NW.T., 80

pointing, at persom, 78

Arxmy
offences as to regimental necessaries,
327 .
arresting suspected deserter, 468
inciting soldier to desert, 57

Arraignment
bringing prisoner up for, 573
manner of, 574
at county judge’s Criminal Court, 667-
871 :

of accused for summary trial, 489
consent to summary trial on, 686
in summary proceedings, 735, 736

Array
challenge of the, 588

Arrest
by peace officer, 28, 30
without warrant, 29, 30, 450-454 .
foree in, 81
duty of person arresting, 32
right to search on, 32
manner of, 32
in preventing esecape, 33, 34

suppression of riot, 35, 36 ’
justices’ discretion as to warrant of,
466
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Axrest-—Continued
of suspected deserter, 468
warrant of, in first instance, 470
form, 471
when summons discbeyed, 471
form, 471
execution of warrant, 472
backing a warrant, 478
person arrested to be taken before a
justice, 474
of accused about to abscond after bail
given, 527
under bench warrant, 585, 586

Arrest of judgment
generally, 640
motion in, 639
none for formal defects, 841

Arson
offence of, 404
at common law, 405
of accused’s own property, 404
by mischanes or Megligence, 405
of crops, trees, lumber, ete., 406
threats to burn, ete,, 407 ‘
attempts to damage by explosives, 407

Art: digtributions .
repeal of former exceptions irom lot-
tery offences, 166

Articles of the peace
See Keeping the peace

Agsault

gelf defence against, 37, 38

ingulting, 39 .

declining further conflict, 38

on the King, 56 .

defined, 212 :

indecent, 213-216

- eausing actual bodily harm, 218

agoravated, 21T

kidnapping, 218

ecommon, 219

with intent to rob, 336

summary trial in certain ecases of,
683, 656

eommon, proceedings for, 751, 752

costs on convietion for, 712

Assembly :
when unlawful, 62-84

Lasertion of right

to house or land, 42
color of right, 404, 418

Apssize

Asgisting

escape from custody, 120-122
escape of prisoners of war, 118
‘Bee Abetiing

commission of, in Ontario, 660

Assoclate justices

in summary proceedings, 724

At large

being, while under sentence, 117
ticket of leave, 117, 855-858

Attainder

abolished, B53

Attempt

generally, 432-435
acts dome with intent, 48-50
evidence, 50 :
to commit murder, 184
suicide, 198
rape, 225
to defile child under fourteen, 228
to steal, 270
to commit arson, 405, 408
to damage by explosives, 407
to damage telegraphs, 409
to obstruet telegrams, 409
to injure cattle, 414
to commit indictable offences, 434
statutory offences, 434
by fraudulent means, particulars of
count, 537
proof of, on charge of full offence,
620
full offence proved on charge of, 629

Attendance

of juvenils oifender, compelling, 703
of ‘accused on preliminary enquiry,
457
in summary proceedings, 722

Attorney

under power, theft by, 272, 2a%

Attorney-General

_interpretation, 4
consent to prosecution for disclosing
official secrets, 61, 444
judicial eorruption, 92, 444
meking or having explosive sub-
stanees, 75, 445
eriminal breach of trust, 314, 445
concealing deeds, ete., 319, 446
uttering defaced coin, 446
consent of, to preferring indietment,
569, 562
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Autrefois acquit
plea of, 547, 548, bo0
effect of dismiseal on summary trial,
605
evidence, 687
dismissal of
748-750
certificate of, 750, 752
deposition on former trial, use of, 551

summary proceeding,

Autrefois convict
plea of, 547, 548
effect of conviction on summary trial,
695
evidence, 697
summary conviction, 752
depositions on former trial, use of,
551

Averment'
Bee Indictment

Backing warrants
in preliminary enquiry, 473
in summary proceeding, 726

Bail
by justices, 520
form of recognirance of, 521
after ecommittal, 522
warrant of deliverance, form of, 523
by superior court, 523
admitting to, 524-527
application for, after committal, 524
on remand before justice, 408
pending epeedy trial, 673, 674
in treason, 54
render by surety, 817, 819
before trial, 818

Bailee
fraudulent conversion by, 267

Ballots
Hea Eleotions

Bank

falae receipts under Bank Act ns se-
curity, 322, 323

bank note defined, in relation to forg-

ery, 302

procuring forged bank note, 365

printing circular in lileness of bank
note, 372 '

interpretation of term "banker,” 4

Bastard
evidence at trial for murder of bas-
tard by mother, 621
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Bawdy-house
defined, 143
gearch in, 482
summary trial for keeping or fre-
quenting, 683, 688, 887

Beaats
See Animals

Begging
offence of, 160

Being at large
while ubder
" ment, 117

Bench warrant
when issued, 566
form of, 566

gentence of imprison-

Besetting
intimidation by, 430

Bestiality
offence of, 128

Betting
Bee Gaming

Betting-house
defined, 146
evidence to prove, 147
keeping, 147

Biag
disqualification of justices for, 718-720
Biddera
intimidating at sales of public lands,
431
Bigam

¥
definition of, 220
what is & valid marriage, 230
evidence of, 234
proof of foreign marriage, 231
form of marriage, 231
seven years’ absence, 232
belief of death, 232
validity of divoree, 232
leaving Canada with intent, 233
punishment of, 235

Bills or notes
compelling ncceptance of by fores, 336
forgery of, 352

Birds

stealing, 291

killing, poisoning, ete., 414 .
wilfully injuring, 414 o
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Birth
coneealment of, 199
verdict on murder charge, 630

aesistance in child-birth, 198
forging birth register, 350
falsifying birth regiater, 370
uttering false certifteate of, 371
certifying false extracts from birth

register, 370 :

Blackmail
extortion by threats, 340

Blasphemy
defined, 124
blasphemous libel, 124

Bodily harm .
eausing, to apprentices or servants,
173

grievous, 202

causing, 201-211

wounding with intent, 201

shooting at H.M. vessels, 203

wounding publie officers, 203

attempt to strangle, 203

administering poison, 204

causing, by explosives, 205

attempts, 2056

setting spring guns, ete., 204

endangering safety on railwaya, 208-
207

by negligence, 208

by furious driving, 208

preventing resecue from shipwreeck, 208

leaving excavation unguarded, 209
unseaworthy ships, 210

aszaulty, 216

negligently causing, 208

resulting in death, 174, 176-178

Body
finding, in murder case, 181
post-mortem examination of, 181
of child, concealing, 199
dead, misconduct with respect to, 158
diginterment, coroner’s rigni to order,
157

Books of account
falsifying by elerk, 317
by offieial, 316
destroying, 316, 317
with intent to dJdefraud ereditors,
© 319

Booms
timber, injury to, 410

Bottles
trade mark offences, 381, 302

INDEX,

Boundaries ' o
injury te land-marks, 415, 416
fences, walls, etc., 416

Bowie knife
carrying, 78
Boxing
when a prize-fight, 70-72

Brands
jn trade mark offences, 373-376
cattle brands, 281
obliterating or defacing, 201
evidence, 627

Breach of contract .
when eriminal, 427-429

Breach of the peace -
prevention of, 34, 35

Breach of trust
eriminal, definition of, 313
by public officer, 96

Breaking
in burglary, 344-348
in housebreaking, 348, 340
instrument of housebreaking, 350
prison, 118-123

Bribery
of judicial officer, 02
of prosecuting otucer, 93
of peace officer, D3
of member of Parliament, 02
of member of Legislature, H2
oits to Government employce, 93
corrupting juries or witnesses, 112

Bridge
maintaining in unsafe condition, 140
destroying eor damaging, 412

Bringing into Canada
‘stolen property, 302
instruments of coining, 395

British Columbia
rules as to summary proceedings, 773
certiorari, 704
estreat of recognizances, 822
appeals from verdicts, ete,, {48
reserved case, G435
appeals from justiced, 810
appeals to Supreme Court of Can-
ada, 6537

practice it eriminal matters, 438, 445

British ship
Admiralty offences, 443
HBee Shipping
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‘Brothel - : Capias . .
HSee Bawdy-house on forfeited recognizance, 8§23, 524

Bucket shops
keeping, 150
frequenting, 151

Capital punishment
infliction, 835-830
for levying war, 54-55

Buggery : for murder, 194

offence of, 126, 127 for treason, 52
Buillding for rape, 224

rictous desiruction of, 66 for piracy in certain cases, 80

damage to, 67

stealing fixtures from, 203 Caption

injuries by tenants, 415 formel, unnecessary in record of con-

threatening to burn, 407, 847, %1 : viction or acquittal, 636
Buoy

removing; 409, 410 Carnal knowledge

defined, 15, 221

Burden of proof . of idiot, 137

of previous unchastity, 133 of child under fourteen, 225
Burglary evidence of child, 4l4

defined, 344 procuring, 134

dwelling-house defined, 343 abduection with inteat, 237, 238

breaking defined, 343 ' incest, 127

violemce necessary, 346 seduetion, 131-133

entrance by threat or artifice, 345 proof of unchastity, 133

breaking out of house, 348

posaessing burglars’ tools, 350 Carrying revolver

punishment, 344 when an offence, 76

after econvietion for indictable of-
fence, 350 Case regerved
‘ See Reserved case

Burial .

obstructing clergyman at, 125 Case atated

neglect of duty with respeet to, 158 See Stated cose

‘Burial ground ]
stealing things fixed in or belonging Cattle

to, 203 interpretation, 4
stealing, 200
Burning frauds, 201
See Arson obliterating brands, 201

attempts to injure, 414
threats to injure, 414

Canada Evidence Act in transit, care for, 422, 423
provisions of, 871-881 brands, as evidence, 627, 630
‘Canada Gazette Certificate
as evidence, 874 uttering false, 371

forping, 371

'Canada Temperance Act . of Eong—appeara.nce or remand, 499
time for commencing prosecution, 450 form of, 500

of indictment, 566

of nequittal under indietment, 574

of dismissal in summary matter, 749

Canal
wilful damage to, 412
stealing from ships in, 300

form, 760
‘Capacity for crime of non-payment of appeal costs, 802
of children, 20, 21 of execution of death sentence, 837,

insame or imbecile perscms, 21-24 838
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Certiorari
generally, 788
right of, 776
when appeal a bar to, 786
when preferable to appeal, 787
as to findings of fact, 787, 788
for want of jurisdiction, 788
notice to justices, 790
with habeas corpus, 792
return to, 792
costs on, 793
procedendo after, 793
gquashings, 791
appeal from order of, T84
British Columbia rules, 794
recognizance or deposit on, 789, 800
amendment of summary conviction
omn, 748

Challenge
to the array, 688
form of, 588
to juror, 591-597
peremptory, 583
for cause, 593
of grand juror, 573

Challenging
to fight a duel, 70
prize fight, 71

Change of venue
See Vemue

Character
evidence of, 500, 604
chaste, 131, 133

Chastity .
previous proof of, 131, 133

Cheating
at play, 330

Cheque
forgery of, 360
false pretence by, 304-311

. Chief constable
deflned, 454
search by, in gaming-house, 483

Child
avidlence of, 879
not under vath, 614
when age is a justifieation or exeuse,
20 .
ahandoning, 172
eoncent of indecent assault, 216
proot of age of, 216
fefling under fonrteen, 221, 225
abituction, under sixteen, 239

Cl

INDEX.

Child-—Continued
stealing, 241
under two years, unlawful abandon-
ment, 172 .
unlawful exposure, 172
killing unhorn child, 175, 228
concealment of birth, 199
of dead body of, 189
under fourteen, defiling, 225
attempt to defile, 226
abduction of, 241, 242
trial of child under wixteen, 448
proving nge of, 624
trial of, for indictable offence, 701-710
correction of, 42 :

Childbirth
neglect to obtain assistance in, 188
concealment of, 189, 200

Child murder
killing unborn child, 175, 228
evidence, 621

Chloroform
unlawfully administering, 203, 204

Choking
attempt, 203
grievous bodily harm, 203
attempt to murder by, 195

Church
obstructing clergyman, 125
breaking place of worship, 344

Circulary
printing in likeness of notes, 372

Circumstantial evidence
See Evidence

Civil action
for eriminal act, not suspended, 438
in respect of prosecution, 863
notice of action, 863
defence, 883, 864
costs, 864

Claim of right
to possession of property, 39, 42

Clergymen
obstructing, 125
violence to, while officiating, 125

erk

theft by, 283

false entries in certain public books,.
371

falsifying registers, 370

forgery by, 354-368

false acecounting by, 317
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Clerk of the peace
defined, 664

duties of, in relation to summary con-

victions, 718
Clipping
cwrrent coin, 395, 306

Cock-fighting
aiding or assisting at, 421

Cock-pit
offence of keeping, 422

Coercion
compulsion by threats, 24
by husband, no presumption of, 24
self-defence, 37, 38
execution of process, 25-31
in preventing certain offences, 36-42

Cognovit
acknowledging in false name, 389

Coinage offences

. interpretation clause, 300
counterfeiting coins, 392
completion of offence, 391
dealing in counterfeit coin, 392
manufacturing copper coin, 393
uncurrent copper coim, 393
exporting counterfeit coin, 394.
jnstruments for coining, 304, 395
defacing coine, 308
uttering counterfeit coins, 397-308
poszessing counterfeit coins, 396
foreign coins, 397
clipping coin, 395
advertising counterfeit money, 400
consent by Attorney-General to prose-
: cution, 446
trial for, 632
destroying counterfeits, 633

Colour of right
ag defence to charge of mischief, 404,
418

Combine
illegal reatraint of trade, 426
transportation facilities, 426
in insurance rates, 420

Commencement
of Code, 3
of certain prosecutions, time for, 440
of summary proceeaings hefore a jus-
tice, 722 '

Commission to take evidence
of witness dangerously ill, 809, 615
of witness out of Canada, 610, 611
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Commitment ’
of witness for refusal to give recog-
nizance, 517
form of, 618
for trial, 514
form of, 514
of accused, duty of sheriff after, 867
of person indieted, 567
form of, in summeary metter, 761-
763, 765
hard labour, 768
warrant of, for want of distress, 789
in defanlt of sureties to keep the
peace, 849, 861

Common assault
offence of, 219, 265
definition of, 265

Common betting house
defined, 146
keeping, 143, 148

Common jntention
to prosecute unlawful purpose, 44

Common law
matters of justification at, 19

Common nuisance
maintaining, 138

Cemmunicating
Btate deeuments, 58, €60
official information, 60, 61

Commutation
of sentence, 859

Company
falze accounting by official, 316
personating owner of shares, 388
Hee Corporation

Compensation
for loss of property, 713, T14

Competency
of witness, 600, 871
notwithstanding erime or interest, 871
accused as o withess, 871, 872
disclosure by husband and wife, 872
ineriminating questions, 873

Complaint
in summary proceedings, 726-729
for indictable offence, 482-466

Compounding
a felony, 114
of penal actiong, 113 !
of criminal prosecution, 114
of prosecution for a nuisance, 141



892

Lompulsion
as justification, 24
by threats, 24
of wife by husband, ne presumption
of, 24
in taking certain oaths, 86

Concealment
of - goods, fraudulent, 301
of deed or encumbrance, 448
of birth, 189, 200
of birth, convietion for, on charge of
murder, 630

‘Conditional release
See Ticket of leave

Confession
evidence of, §05-511
procedure where evidence of, un-

properly received, 608

" Confidential communications
disclozed in evidence, 601
husband and wife, 872

Conjugal rights
offences against, 229-238

Conjugal union
contracting unlawful, 233-237

Consent
to homicide, 43
of child to acts of indecency, 216
of Governor-Ceneral to prosecution for
Admiralty offence, 443
of Attorney-Gemera! of Canada to cer-
tain prosecutions, 444
“of Provincial Attorney-GGeneral to cer-
tain prosecutions, 444-444
of Attorney-General to cbtain certifled
record of acquittal, 574

of Minister of Marine to certain prose- -

cutions, 443

of Attorney-Gemera! to preferring an
indictment, 559, 562

of court to preferring
659, 562

to summary trial, 688600

warrant of commitment to specify,

604

indictment,

Consignor
frauds by, apainst rights of consignee,
322

INDEX,

Conspiracy

generally, 329, 432

to defrand, 329

seditious, 86, &7

to murder, 197

treascnable, 54

to intimidate legislature, 56

to defile woman, 137

criminal, defined, 432

in restraint of trade, 425

to commit indictable offence, 432

intention and agreement, 432

indietment, 433

evidence, 433

by fraudulent means, particulars of
count, 437

Constable
disqualification of, 480
is a peace officer, 7
chief constable defined, 484
search by, in gaming-house, 483
fees of, 755

Coustitutional law
criminal law legislation, 2

Construction of stature
interpretation of Code, 4
interpretation Aet, 11
words permissive or imperative, 11, 12
number and gender, 12
time reckoning, 13
repealing statute, 14
Post Office Act, 15

Contempt
conviction of witness for, 480
form of, 490
conviction of witness for mon-attend-
ance at speedy frial, 877
of court, a ¢riminal proceeding, 657

Contract
criminal breach of, 427

Contradictory statements
of witness, proof of, 623

Conversion
fraudulent, by bailee, 267

Conviction
of witness for contempt, 480
form of, 490
previous, of accused, 619
previous, of witness, 620
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Conviction—Continued

on indictment, form of record, 636

verdict on holiday, 638

atay of proceedings, 639

- arrest of judgment, 639-641

on indictment, appeals from, 644-650

application for new trial, 6562-655

on summary trial, form of, 698-699

of juvenile offender, 708, TOY

summary, for a penalty, forms, 740,

741

with imprisonment, form, 742

forms of, in summary proceedings, 740-

742, 746

summary, requisites of, 746, 747
amendment on certiorari, 748
discharge for firat offence, 748
conformity with adjudieation, 747
appeals from, 774-T786
certiorari, TB6-795

of public official, disability, 852

Convicts
conditional release of, 855
pardon of, 854
bringing up for indietment, 573
as witness, 608
sentence of whipping, 845

Co-oWwner
theft by, 273

Copper coin .
offences relating to, 390-399

Copy '

of depositions en preliminary enquiry,
515, 675

of indictment, 574

of orders In council, ete,, 874

of official Gazette, 875

of judicial proceedings, 873

of public documents, 876

of Gazette notices, 877

of entries in Government books, 877

of notarial acts in Quehee, 877

notice of intention to give evidence by,
878

of partieulars of count in indictment,
837

of record of acquittal, 574

Coroner
right {o order disinterment of body,
157
ne trial upon inquisition of, 564
ingquisition by, 474, 475
disqualification of, 475

893.

Corporation

when subject to indietment, 7

criminal liability of, 171

criminal breach of contract by, or
with, 428

indictment of, 555

appesrance by attorney, 555

liability to summary convietion, 5566,
721 .

notice of indictment, 556

default of appearance, 557

Corpse
miscondunet in respeet of, 156

Corpus delicti
in murder cases, 180

Corroboration

when essential, 611, 612

on charge of sedustion, 131-133%
treason, 612
perjury, 612
procuring, 134-136
procuring feigned marriage, 612
forgery, 612
comapiracy to defle, 137

of evidence of accomplice, §13

Corrosive fluid
causing bedily injury by, 205

Corruption

judicial, 42

of prosecuting officer, 93

frauds upon Government, 83

breach of trust by public officer, D&
in municipal affairs, 96

selling offices, 08

of juries or witnesaes, 112

Costs
respecting indictable offences, 711-T12
power to award, 711
enforcing payment, 711
taxation, 712
- in libel case, 712
in assault case, 712
on summary conviction or order, 75¢:
on dismissal, TH4
recovery of, V54, 768
justices’ feea, 755
constable’s fees, 705
witness’ fees, 760
excessive costs, TOO
of conveying to gaol, 768
on dismissal, 768
of appeal from swamary conviction,
782
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Costas—Continued
order for payment out of deposit, 782
on non-prosecution of appeals from
justices, 785
on quashing conviction in ecertiorari,
708
of unsuccessful motion, 793
on appeal from summary conviction,
~ BOZ, 808
certifieate of non-payment, 803
distress for, 804
of abandoned appeal, 806
in ecivil action against officer, Bid

Counsel
on preliminary enquiry, 485, 496
right to, on indictment, 580
duty of prosecuting counsel, 583
police officer as advocate, 604
in summary proceedings, 732

Counselling
to commit offence, 44-50

Count
See Indictment

Counterfeiting
evidence of, 618, 618
advertising counterfeit money, 400
counterfeit token, 400
destroying counterfeit coin  when
taken under search warrant, 477

Counterfeit token
_ definition of, 400

County
includes two counties, 12

County court -
includes distriet court, 13
criminal jurisdiction of judge of, 663-
865
County Judge's criminal court, 664,
465

speedy trial, 667-672 .
power of judge of, to hold summary
trial, 679, 680

Course of justice
obstrueting, 112
perjury, 108
corrupting jury, 112
witness, 112
conspiracy to pervert, 113
compounding penal actions, 113
compounding criminal prosecutions,
114
conspiracy to falsely aceuse, 111
fabricating evidence, 110

INDEX,

Court of Appeal

defined, 4

jurisdiction, 644-653
reserved case for, 640
copy of evidence for, 649
powers of, 650

order for mew frial, 652
further appeal from, 658

Court of Record

County Judge’s criminal court, 684,
665

certificate of proceedings in, 574

coroner’s court, 475

summary trials before magistrates
distinguished from proceedings of,
688

Court room
excluding publie from, 127, 12§, 215,
224-228, 448

Coverture
disclosure of communications during,
872
Credibility
of witness, 186, 601
when corroboration required, €11, 612
evidence of accomplice, 601
expert evidence, 603
evidence of insane persom, 603
evidence of child not nnder cath, 614
previous conviction of witness, 620
party discrediting own witness, 621
former written statement by witness,
622
proving contradictory statement of
witness, 623
question for jury, 647, 652-654
ecireumstantial evidence, 654

Creditor ceen
assigning property to defraud, 318
destroying or falsifying books to de-

fraud, 319

Crime’
person supported by, 161
legislative powers as to, 2
provincial offences, 2, 3
againat Imperial statutes, 15
punishments for, 16, 829
capital punishment, 835
imprizonment for, 840
disabilities consequent on, 852
application of fines, 8238
attempts and conspiracies, 432
eriminal and non-eriminal nuisances,

140
intent in, 19, 49
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Criminal breach of contract
endangering life or properiy, 427
with corporation, ete,
with railway, ete., 428
by corporation, 428
by raitway, 428

Ciiminal breach of trust
offénce of, 313

Criminal information
for libel, 260-262
standing aside jurors, vu6

Criminal intent
See Intent

Criminal law
legislative power as to, 2

Criminating questions
admissibility, 873

Crops
setung fire to, 406
attempt to set fire to, 408

Crown
reservation of rights of, 14

Crown case reserved
on questions of law, 646-848
refusal of, 648
powers of court, 650 .

Crown counsel
duty of, 533

Cruelty
to animals, 421-424
excess of force in correction of child,
42, 43
failure to provide necesearies to per-
sons incapacitated, 165-172
child, 167
servant or apprentice, 160
abandoning child under two years old,
173
bodily harm to apprentice, 173

Culpable homicide
defined, 179
murder, 180-189
punishment, 144
provoeation, 190, 191
manslaughter, 162
-punishment, 198

Cumulative punishment
on summary convietion, 772
for indictable offence, 841
offence under two’ sections, one pun-
ishment for, 534
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- Current coin

offences relating to, 300-309

interpretation, 390

counterfeiting, 362-306

illegal dealing in counterfeit ecoin, 352

illegal exportation of counterfeit coin,
304

making instruments for coining, 394,
205

clipping, 395, 396

uttering counterfeit, 397-399

Dagger
carrying, 78

Damage
to buildings by rioters, 67
to property, offence of, 411-414

Dams
wilful destruction of or damage to,
412, 413

Dangerous acts
duty of persons doing, 170
surgical or medical treatment, 170
charge of dangerous things, 171
dangerous omission of duty, 171

Dangerous explosions
eausing, 73 )
acts with intent to cause, 74
unlawful possession of explosives, 75

Dangerous things
omitting duty of precaution in charge
of, 171
carrying dangerous weapons, 75-82

Dead body
of child, concealing, 199
indignity to, 156
illegal removal of, 156
neglect to inter, 166

Deaf and dumb
procedure in case of inahility to plead,
576
carnally knowing female who is, 137

Death :
causing, 174
accelerating, 177
homicide, 174-178
by misadventure, 1756
culpable, 178 -
procuring by false evidenee, 176
within & year and a day, 178
eauning by influence on the mind, 177
act causing +where proper remedies
would have prevented, 177
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Death—Continued
irom treatment of culpable injury, 173
falsifying registers of, 370

extracts from registers of, 370

uttering false certificate of, 371
forging false certificate of, 371
consent to homiecide, 43
attempting suicide, 188
aiding and abetting =uicide, 108
manslaughter, 192, 198
murder, 179-180
no forfeiture of chauvtel causing, 853
capital punishment, 835-839

Debentures
forging, 361

Deceased witness
reading deposition taken on prelimin-
ary enquiry, 6156

Declaration
to officer, false, 110
statutory, 109
respecting death senience, false, 116
dying, as evidence, 132-184

Deed
fraudulently concealing, 319
forgery of, 368-304

Defacing
current coip, 396
unttering defaced curremt coin, 398
registers of births, deaths, ete., 370
land-marks, 415-416

De Facto Law
obedience to, 43

Defamatory libel
defined, 243
publishing, defined, 248
pleading justification, 256, 551-554
punishment, 257-260
extortion by, 256

Defects

formal, no objection after verdict, 641

omissions as to jurors, 841

in proceedings for wummary trial, 698

in summary preoeeedings, 783, 708

for want of form in summary convic-
tion, 786

of form after appeul from conviction,
802

conjunctive deseription, 815

disjunetive descripuon, 515 -

Defgnce
right to counsel, 580
full answer and defence, 580, 581
order of, D85
on summary trial, 604
defending dwelling-house, 40, 41
defending real property, 41
movable property, 39
geli-defence against unprovoked as-
gault, 37
against provoked assault, 38
against insulting assault, 39
in homicide ‘cases, 175 °

Defilement
of girl, procuring, 134
parent or guardian procuring, 135
houscholder permitting, 136
conspiracy for, 137
of idiots, 137
of Indian women, 137
seduction, 131-134
rape, 221-224
attempted rape, 2u5
child under fourteen, 225
abduetion with intent, 237, 238
indecent assault, 213

-carnal knowledge defined, 15

Definition
statufory, of certain terms, 4-15

Defranding
of creditors, 318, 31
ialse accounting, 818, 317
coneealing deeds, 319
falsifying pedigrees, 318
falsifying books, 319
howuer of unregistered title, 330
in mining operations, 320
false receipt by warehouseman, 321,

322

conspiraey to defraud, 329
cheating at play, 330
tortune telling, 331

Delay
in prosecution, proceedings on, 661

Delirium
as &N excuse, 23

Deliverance )
warrant of, on admitting to bail, 52T

Delusions
Hee Insanity
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Demanding Deserﬁon :
with menaces, by letter, 337,_338 enticing soldiers or sailora to desert,

with intent to rteal, 339
extortion by threats, 340, 341

Dementia
through intexication, 23

Demutrer
objection by, to indietment, 544, 548

Decdand
abolition of, 833

Deposit
on appeal from swnmary econvietion,
776, 781, 782
on certiorari, 709

Deposition

of witness on preliminary

form of, 501
copy of, 515

tranemission of by justices, 519

reading at trial where witness is dead,
615

of sick witness, 615-618

of witness absent from Canada, 615-
€18

using on trial of aceused for mnother
offence, 618

use of, on-plea of autrefois acquit or
conviet, 561

right fo inspect, 573

prisoner entitled to copy, 576

transmitting, after summary trial, 696

in summary proceedings to be reduced
to writing, 735

in snmmary proceedings,
from information, ete., 783

certiorari to inferior courts to remove,
788

perusal of, in certiorari proceedings,
798

inquiry,

variance

Deputy chief constable
defined, 484

Description
trade, definition of, 373
false, 374

Deserters
arrest of, 468
warrant to search for, {68
receiving certain necessaries from,
327

57—0ORIM. QODE

57, 68

of child under two, 172

neglecting to supply wife with neces-
raries, 167, 172

of child by parent or guardian, 187,

172

Destruction
of buildings, by rioters, @6, 67
wanton, of property, 159
of documents, 301
of books of account, 319

Detention
of chattel under search warrant, 476
forcible detainer of land, 68
of person indicted, 568

Directar
See Company

Disable
distinguished from maim, and dis-
figure, 202
Disability
on conviction for offence relating to
public econtracts, 96
on conviction of public official, 852

Disagreement
of jury, 637

Discharge
of prisoner, unlawfully procuring, 122
of forfeited recopnizance, 824
of accuged on preliminary emquiry, 511
of juvenile offender after trial, 705
dismissal of summary proceedings, 861,

862

diemissal on summary trial, 693
of prisoner, unlawfully procuring, 122
if found net guilty on speedy trial, 872

Digcipline
of minors, 42
of apprentices, 42
on ehips, 42

Disfigure
as distinguished from maim, and dis-
able, 202

Disguise
being disguised at might, 350
by day, with intent, 350

Disinterment
offences relating to, 156
coroner’s right to order, 157



898

Dismizsal
of juvenile offender, 706
in summary proceedings, form of, 749
certificate of, 750 .
of complaint for assault, 752
costs on, 764
on summary trial, form of certificate,
GoP

Digohedience
to o statute, wilful, 88
to orders of court, 99

Disorderly conduct

offences under vagrancy clause, 1568
164

Disorderly house -
offence of keeping, 147, 160
appearing, the mistress of, 147, 148
evidence, 148
frequenting, 160
gummary trial for keeping, 683, 886,
o BRT
frequenting, 683, 680, 687
being inmate of, 683, 636, 637
summary trial without consent, 687

Disqualification
. of justices, 718-720
of public official on comvietion, 852
of persons convicted of frand upon the
Government, 96
on selling or agreeing to sell publie
office, 98

Distreas
commitment for want of, 760-771
tender and payment on, 812
- warrant of in summary matters,
758-760, 764, 708
District
defined, §
in summary matters, 718
district magistrate, 664, 679-682

Disturbance
causing, in street or highway, 150
of publiec worship, 125 )

Dividend warranta .
clerk falsely issuing, 372

Divine service
disturbing, 125

Divorce
validity of, as defence in bigamy, 232

Dock
stealing from boat at, 300

INDEX.

Decument .
obtained by forgery or perjury, de-
manding property under, 366
judieial or official, theft of, 286
election, theft of, 289 .
false, definition of in forgery, 353
altering, 354
drawing without authority, 365
transmission of depositions, ete., by
justices, 519
jmpounding, forged, 633
as evidence, 605
official or publie, proof of, 876-878
notice of certified copy, 878
of title, defined, b
theft of, 286
maliciously destroying, 301
concealing, 319
compelling execution of, 336
of waluable security by threat, 341,
342
containing accusation and threat, 341
acknowledging in falge name, 389

Dogs
killing or injuring, 414
theft of, 201
cruelty to, 421, 428

Drilling
unlawful, 67, 68
Driving
furious, causing injury by, 208

Drown
attempt to, 105

Drugs
. for abortion, advertising, 129
supplying or procuring, 228
aaministering, to enable carnal con-
nection, 135
adulterated, selling, 142

Drunkenness
dementia, from, as an excuse, 23

Duel
challenging fo fighta, 70

Duress -
by threats, 24
wife in husband’s presence, 24
compelling execution of document by,
336 .
demanding pYoperty with menaces, 337-
340

extortion by threats, 340-342
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Duty
of justice if rioters do not disperse, 66
to provide necessaries, 165-169
punishment for neglect, 172

of persons doing dangerous acts, 170

of persons in charge of dangerous
things, 171

whers omission endangers life, 171

advisory, of Minister of Justice under
Ticket of Leave Aects, 557

of persons arresting, 32

of sheriff after committal of aceused,

687

Dwelling house

defined, in burglary, 40, 41

defence of, 343

bresking and entering, 41

stealing in, 208

breaking out of, 348

injuries by tenants, 415

seiting fire to, 404
attempts, 405

written threat to burn, 407

verbal threat to burn, 407

destroying or damaging, 412

stealing metal, ete,, flxed to, 293

Dying declaration
ag evidence in homicide, 182, 603, 604

Election
assault or battery on day of, 217
of speedy trial, 667, 66%
where another charge substituted,
873 :
after refusal, 471
after committal in summary trial
proceeding, §72
changing election, 670
by juvenile offender, T03, T04
by parent or guardian, 704

Election documents
stealing, 280
" injuries to, 415

Electric light
injury to, 409
criminal breach of contract to supply,
428

Embezzlement
statutory theft now includes, 265

Embracery
" offence of, 112

Employee .
seduction of femsle, 133

899

Endangering life .

by failure to provide necessaries, 185-
172

avandoning child under two years, 172
grievous bodily harm, 201, 203
attempt to murder, 194
attempt to strangle, 203
awministering poison, 204
by explosives, 205
of persons on railways, 206, 207
excavations in ice, 209
eending out unseaworthy ships, 210
duty of persons doing dangerous sets,
: 170

of persons in charge of dangerous
things, 171

by omitting legal duty, 171
procuring abortion, 227, 228
cansing dangerous explosions, T3, 74
carrying offensive weapons, 75-78
selling pistol to minor, 77
pointing firearm at person, 78

Endorsement
of justiee’s warrant, 473
of warrants in summary conviction
matters, 726
of warrant of distresa, 770

Enticing
child away, 241
militiamen to desert, 58
member of N.W. Mounted Police to
derert, 58
soldiers or sailors to desert, 57
sailors, ete., to mutiny, 57

Entry
peaceable em land, ete, 42
forcible, on land, 68
in burglary or housebreaking, defined,
344

Error

proceedings in, abelished, 846
Ses Amendment

Escape

preventing, as justification, 33, 34
being at large while under sentence, 117
assisting of prisoners of war, 118
breaking prison, 118

attempting, 119
from ecustody, 119, 120

asgisting, 120, 121

permitting, 121
aiding, from prison, 122
procuring diecharge of prisoner, 122
punishment of escaped prisoners, 123
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Escheat
none for treasom, 853
indictable offence, 8563
suleide, 853 .

Estreat
of recognizance, 819-523
in British Columbia, 822

Evidence .
of insanity, 22, 23
corroboration on charge of treasom, 53
of comspiracy te treason, 54
of other meetings on charge of unlaw-
ful assembly, 64
of rioting, 656 :
of forcible entry and detainer, 69
of piracy, 89

of negligently permitting escape, 102

on charge of perjury, 106, 108
false, procuring death by, 109
false affidavits, ste., 108
fabricating, 110
corrupting witnesses, 112
contradictory, by same person, 108
of judicial proceedings, 108
on charge of sodomy, 126
proof of age on charge of seduetion,
' ete, 131
revious unchastity, 131, 133
of relationship on charge of incest,
128 .
of offence of keeping gaming-house,
144
finding gaming instruments, 145
-of offence of keeping betting house, 147
disorderly house, 148
appearing as the keeper of, 148
gaming, 151
lotteries, 155
murder, 180-188
dying declaration, 182-184
of cause of death, 182
malice, 180
motive, 184
medieal experts, 186
young children, 215
in cases of rape, 222-225
bigamy, 280-235
libel, 244-247
presumption from possession of stolen
goods, 268
procuring death by false, 176

INDEX.

Evidence—Continued

insufficient proof of complete offence
may be admirsible in proof of at-
tempt, 112

proof of judicial proceedings, 108

for prosecution on preliminary en-
quiry, 501

reading to the accused, 504 .

confessions and admissions at, H05-511

for defence on preliminary enquiry,
511

recognizance to give, 515

prineipal rules, 503

appointment of stenographer, 501

attendance of witnesses, 600

competency of witneases, 600, 871-873

credibility of witness, 601

disclosing confidential communication,
60l

of. accomplice, 601

of insane persom, 603

as to character, 604

identification of eriminals, 602

hypothetical questions, G02

dying declaration, 603, 804

of res gestae, 602

documents as, 605

of other criminal acts, 606

corroboration, 611-614

child not under cath, §l4, 87D

depositions as, 615-618 )

of persons found in gaming-house, 485

of counterfeit coin, 618

of advertising counterfeit money, 619

of previous conviction, 619, 620

of attested document, 820

comparizon of handwriting, 621

impeaching credit of witness, 621

former written statementa, 622

contradietory statements by witness,
623

proving age, 624

of common gaming-house, 625

of unlawful gaming, 625

of maming in stocks, 626

of stealing minerals, 626

of stealing timber, 627

of fraudulent marks, 628

as to public stores, 628

of legislative publication in libel cases,
626 .

in polygamy, 628

of cattle brands, 627

comment on failure to testify, 872

application of provineial laws, 878

of conviction or dismissal on summary

trial, 607
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INDEX,
Evidence—Continued Execution
judicial notice of proclamation, ste., of sentence, or process, as justification,
801 25

of experts, limit to number, 881

expert testimony, 186, 603

Canada, Evidence Act, 871-880
Amendment Act, 881

Exaggeration
as to quality, when a false pretence,
304

Examination
preliminary, for
. 487-511
compelling appearance for, 457, 468,
470

indictable offence,

of witnesses at trial, 600-806

of witness under commission, 609-611
hearing before justices, 725, 731-733
view by jury, 633, 634

personation at competitive, 387

Excavations
leaving, unguarded, 209

Exceptions
negativing, in summary matters, 733
excess of foree, 48 '
" in chastisement, 42

Excess of force
criminal liability for, 43

Exchequer Bill
defined, 352, 367
forgery, 354, 360

Exclusion
of public from ecourt room, 448

Excuse

matters of, 19-43

at common law, 19

age when an, 20

jnsanity as an, 21

compulsion, 24

ignorance of law, 24

self-defence in assault, 37-36
in homicide, 175

defence of property, 39-41

diseipline of minors, ete., 42

surgical operation, 42

de facto law, 43

excusable homicide, 174, 192

homicide by misadventure, 175
in self-defence, 175

when provoeaticn a partial excuse, 190

force used in. 81

of warrant of arrest for indietable of-
fence, 472

of warrant of arrest in summary pro-
ceedings, 725, 726

warrant of witness in summary pro-
ceeding, 731

enforecement of summary conviction,
757

of distress warrants, 758, 764-767

of commitment in summary matter,
757, T61-763, 765

of death sentence, 835, 539

Exhibition
of indecent ohjects, ete., 128, 150

Experts
evidence of, when admissible, 603
as witnesses, limit to number of, 881
medical testimony in homircide, 188

Explosive substances
definition of, 5
causing danger by, 73
actz with intent, 74
unlawfully making or possessing, 76
causing bodily injuries by, 205
dangerous storing of, 205
attempt to damage by, 407
congent to prosecution for making, 445
detention of when taken under search
warrant, 477

Exposure
of infant child, 172
of person, indecent, 128
of obscene prints for sale, 120
of things unfit for food, 141
of indecent objects, 150
of dead body, 158
adulterated foods and drugs, 142

Extortion
by defamation, 256
compelling execution of documents by
force, 336

demanding money with menaces, 337
property with intent to steal, 339

by threats of accusation, 340, 341

by other threats, 341, 342

Extracts
from registers, falsifying, 370

Extra-judicial oaths
restrietion of, 8§/, 880
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Fabricating evidence
an indietable offence, 110
conspiracy to bring false accusation,
111
indietment for, 537

Factors
certain frauds relating te, 322

Fair comment
in relation to libel, 232, 254

Fair report
of public meetin%s, 252
discussion of public matters, 252, 263
comment, 254 :

. answers to inquiries, 254

False accounting
by official, 316
by elerk, 317

False accusation
conspiring to bring, 111
extortion by threats, 340-342

False afiidavit
offence of making, 109
making out of province in which to be
used, 110
fabricating evidence, 110

False certificates

 of registérs, 370, 371
goods falsely marked, 376
dividend warrants, 372

False document

definition of, in forgery, 352

making of, 354

fraudulently using fictitious name,
366

punishment of forgery, 358-364

invoices certified in Dank, 364

unautheorized signature per procura-
tion, 365 :

forged testamentary paper, 366

false warehouse receipt, 321

false Bank Act receipt, 322

False evidence
procuring death by, 176
perjury by, 104-111

False imprisonment
criminal, 219

False letter
sending with intent {o alarm or in-
jure, 363

INDEX.

False news
spreading, when damaging to publie
intereat, 87
false letter or telegram, 365

False paths
offence of making, 109
false aflidavit, 108, 110
fabricating evidence, 110

False pretences
locality of crime, 16, 17
definition, 304
by conduct, 304
evidence, 308-310
punishment, 210
form of indictment and procedure, 310
obtaining valuable security by, 312
falsely pretending to enclose money,
: 312
obtaining passage by false tickets, 313
indietrent for, B37
summary trial for obtaining property

by, 682, 485, 002

Falsely marked goods
selling, 379

False signal
making, on railway, 407
to endanger vessel, 409

False statements
making, in receipts, 322
by company official, 318
by public officer, 317
in hooks, with intent to
creditors, 319-
ci pedigree, 319
in matters material to registry, 319
by warchouseman, 321
under Bank Act, 322
as to enclosure of money, 312

defranud

Falge telegram
sending with intent to alarm, 365

False ticket
obtaining passage by, 313

False trade description
defined, 374
on watch cases, 375
on hottles, ete., 381
applying, 376-382

Falsifying
registers, 370 )
extracts from registers, 370
hooks telating to public funds, 371
pedigrees, 310
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Family
failure to maintain, 158

Fees
of justices, 766
of constables, 7565, 7560
of witnesses, 750

Feigned marriage
procuring, 236
corroboration, 612

Felo de se
Bee Buicide.

Felony
compounding, 140
misprision of, 115
abolition of distinetion between, and
misdemeancur, 438

Fences
stealing, 286
mischief to, 416

Fieri facias
om estreat of recognizance, 820

Fighting
prevention of, 35
declining further conflict, 38
when an affray, 69
prize-fighting, 70-72

Finding indictment
meaning of, 5
by grand jury, 560
copy of indictment, 574
trial upon, 58]

Findinge of fact
by justices, effect of, 787

Finding sureties
in addition to other sentemce, 846
on threats of personal injury, 847
on threats to burnm, 847, 851
complaint by party threatened, 848
recognizance to keep the peace, 848
commitment in default, 549, 851

Fine '

application of, 328, 829

diseretion as to amount, 834

recovery of, 820
under summary conviction, 757-T71

Fire
threats to set fire, finding sureties
after, 847
Fire alarm

injury to, 400

903

Fire-arms .
pointing at person, 78 .
carrying witaout justifieation, 76, 77

with intent, 77
gelling to minor, 77 .
of officers discharging duty, 79
refusal to deliver up to a justice, 79
gelling in the Territories, 80, 81

First offender
conditional release of, 835-858

Fish
destroying, 412, 413
Fixtures
to land or building, stealing, 293
indictment against tenant for steal-
ing, 540

Flight
as evidence of guilt, 185

Flood-gates ]
damage or destruciion of, 413

Following .
intimidation by persistent, 429

Food and drugs
selling things unfit for food, 141

adulteration of, 142

Force
excess of, 43
compelling execution of document by,
336
in robbery, 232
in rape, 221-224
in abduction, 237, 238
used to prevent crime, 36

Forcible detainer
defined, 68
evidence, 69

Forcible entry
defined, 68
restitution, 69

Foteign Enlistment Act
offences against, 16

Foreign sovereign
libel on, 87

Foreigners
entering Canada to levy war, 54, 66
proceedings against for Admiralty of-
fences, 443
no tight to jury de medietate linguae,
586
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Foreman
of grand jury may administer oath,
ot

to initial names endorsed on hill,
564 -

Forfeiture
conviction to adjudge, 747
enforeement of, 928, 829
of paming instruments, 484
of lottery devices, 484
of chattels used for crime on seizure
under search warrant, 478

Forgery

falee entry by clerk, when, 317

defined, 354

generally, 355

document defined, 352

false document defined, 353

by altering genuine document, 364

by filling in cheque signed in blank,
355

by assuming fictitions name, 356

at common law, 357

by uttering forged paper, 363

making, etc., instruments of, 367-369

counterfeiting stamps, 368

of trade-mark, 376, 379

no ratification, 358

, punishment, 358

jurisdiction, 2, 363

corroboration, 363

of order fer payment of money, 303

counterfeiting seals, 364

false telegrams, 365

possessing forged bank notes, 365

documents by procuration, 365

use of probate obtained by, 366

false certificates, 370, 371

false entries in Government accounts,
371

destroying forged document . taken
under search warrant, 477

corroboration, 612

Formal objections
what defects in indictment do not viti-
ate, 535
to form of summary convietion, 746-
748, 706
appeal from sumimary convietion on,
783

want of form no ground for certiorari,
786, 796

Former convictien
proof of, 619
cross-examination of witness as to,

INDEX.

Forms (in Code)
in schedule one, validated, 868
varied to suit the caze, 868
to like effect as, sufficient, 868

A, 4680 AA, 519 AAA, T4d
B, 461 BB, 521 BEB, 794
C, 462 CC, 523 coo, 750
D, 448 DD, 528 NDD, 758
E, 469 EE, 531 EEE, 739
F, 471 FF, 531, 106, FFF, 761
217, 260,
300, 310
G, 471 GG, 566 GGG, 762
H, 473 HH, 566 HHH, 770
I, 478 II, 567 III, 763
J, 479 JF, G688 JIJ, 763
K, 488 KK, 588 KKK, 768
L, 490 LL, 593 LLL, 76%
M, 491 MM, 668 MMM, 773
N, 493 NN, 669 NNN, 7i7
0, 494 00, 677 000, 778
P, 496 PP, 490, 677 PFPP, 803
Q, 498 qQQ, 898 QAQ, 804
R, 500 RR, 699 RRR, 805
8, 501 88, 699 883, s13
T, 504 TT, 705 TTT, 820
U, 513 UU, 706 Tou, 837
V., 514 YV, 740 V¥V, 837
W,518 WW, 741 WWW, 848
X, 517 XX, 742 XXX, 848
Y, 517 YY, 743 YYY, 548
7, 518 ZZ, 744
Fornication '
conspiracy fo induce woman to com-
mit, 137

Fortune telling
offences relating to, 331

Fraud
particulars of count, 537
pretending to enclose money in post
letter, 312
obtaining passage by false tickets, 313
by -bailee or ageni, 267-271
criminal breach of trust, 313
false pretence defined, 304
punishment, 310
obtaining signature by, 312
false accounting, 316, 317
on creditors, 318, 319
regpecting title registration, 319, 320
fraudulent seiznres of land. in Quebee,
320
conspiracy to defraud, 32¢
cheating at play, 330
witcheraft and fortune telling, 331
false receipt by warehonseman, 320
false receipt under Bank Act, 378
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Frand-—Continued

respecting consignments on which ad-
vances made, 322

imnoeent partmer not deemed guilty of
co-partner’s offence, 323

applying false trade description, 376

trade-mark offences, 373-385

personation, 387-389

advertising counterfeit money, 400

operating fraudulent scheme under
false name or address, 401

Fraudulent conversion
by bailee, 267-271
by agent, 271

Fraudulent scheme
operating or promoting, 401

Fraudulent transfer
to defraud ecreditorg, 318

Frequenting
disorderly house, 161
gaming-house, 151

Fright
causing death from, 177

Fruit
stealing from orchard, 206
wilfully damaging or injuring growing,
417

Furious driving
injury by, 208

Further detention
of person accused, power to order, 858

Gambling
See Gaming
Gaming-honse
Bétting
Lotteries

Gaming
unlawful, evidence of, 145, 428, 636
in stocks or merchandire, 150
in public conveyances, 152
betting and pool-gelling, 152
person supported by, 161
in stocks, 160, 151
summary trisl in certain cases of,
683

Gaming-house
defined, 143
at common law, 144
evidence to prove, 144, 145
playing, or looking on, in, 149
obstrucr,ing officer entering, 149

- Gaming-house—Continued

stock-gambling, 150, 151
frequenting bucket shops, 151
gearch in, 483

evidence of persons found in, 485

Gaol
imprisonment in for term under two
years, 841
discretion to impose hard labour im,
842

conditional liberation from, under

Ticket of Leave Acts, 858

Gaoler
receipt of, for prizoner, 528

Gardens
atealing plants, ete, from, 286
wilfully destroying or injuring produce
in, 417
Gas
criminal breach of contract to supply,
427, 428
Gasgpe
offences committed in, 469
Gazette
proof of notice in Canada Gazette, 877

General Sessions
courts of in Ontario, 660, 661
jurisdiction, 440, 441
Gilding coin
offence of, 392
Girls
under fourteem, defiling, 225
attempt, 226
under sixteen, abduetion, 239
between fourteen and sixteen, sedune-
tion, 131
under twenty-one, seduction under
promise of marriage, 132
proof of age, 624
under eighteen, householders permit-
ting defilement, 136
procuring to become prostitute, 134
parent or guardian procuring defile-
ment, 135
indecent assaults on, 213
no consent under fourteen to, 216
kidnapping, 218
rape, 2281-224
attempt, 225
seduction of ward or employee, 133
of female passenger, 133
prostitution of Indian girl, 137
carnally knowing idiot, 137
attempt, 157
conspiring to fraudulently induce de-
filement of, 137
searching house of ill-fame for, 482
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Gold and silver
mined, unlawfnl dealings with, 320
search warrant for, 481
fraudulent concealment, 275

Good behaviour
finding sureties for, 846
after threats, 847
recognizance, 847

Goods
lost and found, 268
theft of, 265
stolen, receiving, 271-281
bringing into Canads, 302

entrusted for manufacture, disposing.

of, -800
eapable of being stolen, concealing, 301
of the value of $200, stealing, 303
falsely marked, selling, 379
liable to forfeiture under Trade Mark
Law, unlawful importation of, 353
trade mark, offences as to, 373-386

Government
frauds upon the, 93
disability on conviction, 98
breach of trust by public officer, 96
selling appointment under, 98
bribery of employee of, $3-96
criminal breach of contract with, by
railway company, 522

Government employee
bribery of, $3-96

Grain
intimidation of person buying or sell-
ing, 430 .
false warehouse receipt for, 321
false receipt under Bank Act, 322
fraudulent dealing with, after advance
on congignment, 322

Grand jury
constitntion of, 580
finding bill of indietment, 661
challenge of grand juror, 573
objection to legality of, 576
qualification of grand juror, 586
number on panel, 586
when seven may flnd a bill, 586
. witness before, need not take oath in
open. court, 564
foreman’s duties, 564
names of witnesses to be submitted to,
564
who may prefer indietment before, 559

INDEX,

Grievous bodily harm
evidence of, 196
inflicting, 203
by explosives, 205
attempt, 205
wounding with intent to cause, 201
throwing corresive fluid, 205
by spring-guns and man-traps, 206
causing by unlawfiul act, 208
by mneglect of duty, 208
act done with intent to infliet, where
death enaues, 189

Guardian
procuring defilement of ward, 133, 135
includes person having custody, 188
duty of to provide necessaries, 187, 172

Guilty mind
fee Intent

Gun
is an “offensive weapon,” 7
mir-gun or pistel, carrying, 76
selling to minor, 77
posseasion of, when arreated, 77
possession of, with intent, 77
refusal te deliver up to a justice, 79
sale of improved, in the Territories, 80
“improved arm,” defined, 81
possessing niear public works, 82

Gunpowder
attempt fo damage by, 407

Habeas corpus
procedure by, 820-8533
dispensed with for bringing up pris-
oner for trial, 573
ordering further detention on, 658
certiorari in aid of, 792

Hallucinations
constituting insanity, 21-23

Handwriting
disputed comparison of, 621
of certain officers certifying extracts,
unneceszary to prove, 877

Hanging
eapital punishment by, 835
executing sentence of, 836-830

Hatbout
injury to natural bar of, 418
wilful damage fo, 412
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Hard labour

discretion to award, 842

in default of paying fine on summary
conviction, 741, 766

in default of digstress on summary con-
viction, 740

as part of punishment on summary
conviction, 742

in defaunlt of distress under justice’s
order, 743 ’ :

in defauit of payment under justice’s
crider, 744, 745

in default of distress against inform-
ant for costs of dismissed com-
plaint, 749

justice's warrant of commitment with,
761, 762

for want of distress for penalty,
763, 766 .
for want of distress for appeal costs,
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Having in possession
defined, ¢
Hearing )
by justices, of summary proceeding,
735
on preliminary enguiry,
497, 499
Heiress
ahduction of, 238
High Court of Justice
in Ontarie, & superior court of erim-
inal jurisdiction, 9
procedure continued, 660
High seas
offences committed on the, 443, 444
warrant of arrest, 467

High treason
See Treason
Highway
obstrueting, 140
Holes
in ice, leaving unguarded, 208

Holiday
defined, 13

487, 495,

issue and execution of warrant on, 472 -

verdiet on, 838

Homicide

- consent to, 43
defined, 174
by misadventure, 175
in self-defence, 175
culpable, 176
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Homicide—Continued
kiiling unborn child, 1756
procuring death by false evidence, 176
limitation of time of responsibility for,
176
killing by influence on the mind, 177
aceeleration of death, 177
bodily injuries resulting in death,17%

Horue-racing
when and where lawful, 153

House
defence of dwelling-house, 40
at night, 41
rictous damage to, 66, 67
peaceable entry of, on claim of right,
42
stealing fixtures from, 263
foreible entry and detainer, 68

Housebreaking:

offence of, 348

with intent, 340

breaking shop, 348

being found armed, with intent, 349

having instruments of housebreaking,
350

punishment, 348

after convietion

fence, 350

House of i}j-fame
being keeper or inmate of, 160
frequenting, 161
person supported by prostitution, 161
summary trial, 163
summary conviction, 164

for indictable -of-

Householder
permitting defllement of girl under
eighteen on premises, 136

Human being
when a child becomes a, 175

Human remains
misconduet respecting, 156

Hushand and wife

when competent witnesses
each other, 871, 872

theft from each other, 275

assisting the other, not thereby an ac-
cessory, 47, 48

wife’s aasisting husband’s accomplice,
47, 48

bigamy, 229, 235

polygamy, 235

abducting married woman, 237

husband’s duty to provide wife with
necessaries, 167

against
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Husband and wife—Continned
lawful excuse, 168
punishment for neglect, 172
husband may obtain search warrant to
arrest wife in house of ill-fame,
482

Hypothetical guestions
when admissible, 602

Hypothecaiion
"~ frandulent, of real property, 320
of goods transferred as security
under Bank Aet, 322, 323
of goods on consignment after ad-
vances made, 322

Ice
leaving excavations unguarded, 209

Igentification
of eriminals, 602

Idiot
carnally knowing, 137

Ignorance of law
no excuse, 24

Ill-fame
keeping house of, 160
frequenting house of, 161

Tlicit intercourse

with idiot, 137 .

with imbecile, 137

with deaf and dumb girl, 137

with ward or employee, 133

with female passenger on vessel hy
person employed, 133

procuring, 134-136

householder permitting where
under eighteen, 136

conspiracy to induce by ifraud, 137

enticing girl under twenty-one to house
of ill-fame for, 134

with child under fourteen, 225

girl under sixteen, 131

girl under fwenty-one, under promise
of marriage, 132

Imhecility
as justification, 21

Immeoral books
sale of, 120
sending by post, 130

girl

Immeoral literature
posting, 130
selling, 129
advertising drugs for procuring mis-
earriage, 129

INDEX.

Imperial Statutes
proceedings under, 13
proei of, 876

Importing
counterfeit eoin, 382
goode liable to forfeiture under trade-
mark law, 383

Impounding
forged documents, 633

Imprisonment
punishment by, 840-843
cumulative, 841
in penitentiary, 841
in reformatory, 8543
in default of finding sureties, 840
on summary conviction, 757, 749, 761,
163, 767

Improved arm
definition of, 81

Incest
offence of, 127

Incitement )
to give false evidence, 110
to mutiny, 57
of soldiers or sailors to desert, 57
of militiamen to desert, 58
of Indians to riotous acts, 72

Incompetency
of witness, crime or interest no ground,
871
Incriminating answers
limitation of privilege, 873
Indecent acts
defined, 128
punishment for, 128

Indecent assault
on females, 213-216
on males, 216
evidence of young children, 215
summary trial for, 683, 687
conversation not a complaint, 687

Indecent exhibition
openly exposing, in public place, 159

Indecent exposure
of the person, 128
of corpse, 156

Indians
inciting to riotous acts, 72
prostitution of Indian women, 137
stealing things deposited in Indian
graves, 301
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Indictment
defined, 4
multifarious, 125
requisites of, 529-545
venue in, 530
form of count, 531
charging in the alternative, 537
particulars, 537
joinder of counts, 540 -
form of heading, §30, 541
aceessories after the fact, 543
against receivers, 543
charging previons convietion, 543
objections to, 535, 544
special pleas to, 547, 551
what defects are amendable, 5d4
preferring, 558-568
jurigdiction of courts, 558
in common law offences, 558
place of trial, 59
party preferring, 559
where congent required, 562
motion to quash, 563
time for trial following, 563
form of certificate of, 506
reading to the accused, 573
prisomer entitled to copy, 574
joint, 583

infant
under two years, abandoning, 172
concealing dead body of, 199
neglect to provide necessaries for, 167

Influencing the mind
causing death by, 177

Information
for indictable offence, form, 462
to be in writing and under oath, 462
requisites of, 463
amendment of, 463
defect or irregularity in, 463-466
is an aceusation, 466
hearing of, 468
in summary proceedings, 726
irregularities in, 727-729
one matter of complaint, 728

Injury
resnliing in death, 178
from reckless act, 404
arson, 404
setting fire to crops, 406
to forest, 406
mischief on railways, 407, 408, 208, 207
mischief to telegraphs, 409
wrecking, 409
mischief to timber rafts, 410
to mines, 410
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Injury—Continued
mischief generally, 411-413, 418
attempt to injure cattle, 414
other animals, 415
to election hocks, 415
by temants to buildings, 415
to land-marks, 415, 416
to fences, 416
tc harbour bar, 416
to treea and shrubs, 418
to garden produce, 417, 418
partial interest as affecting, 404
without legal excuse, 404
by megleet of duty to supply neces-
saries, 165-172
to child under two by abandonment,
172
bodily, to apprentices or scrvants, 173
wounding with intent, 201
publie officer, 203
causing grievous hodily harm, 203
by administering poison, 204
bedily, causing by explosives, 203
- attempts, 205
from spring-guns, ete., 208
bodily, by negligence, 208
by furious driving, 208
" by leaving unguarded excavations in
ice, 209
by assault, 212, 219
aggravated, 217
cansing grievous bodily harm, 218

Inland revenue
counterfeiting revenue stamps, 368

Innoendo
in libel, 243, 257

Inguest
by coroner, 45
after execution of death sentence, 838

Inquiry
Bee Preliminary inquiry

Inganity
when an excuse, 21
indictment before grand jury, 21
onus of proof, 22
medical evidence, 22
demenuia through infoxieation, 23
of person accused, 641-643

Instrumenty
of forgery, 367
of houzebreaking, 350
of coining, 394

Insulting language
using, 179
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Insurance ]
proofs of loss may be under oath, 880

Intent
a constituent of crime, 49, 50
doctrine of me(rils rea:.l,g49
rinciple regarding, 19
Iéiatingtion %itweegn, and motive, 49
charging the intent, 50
to cause bodily injuries, 201, 202
to commit bigamy, 230, 233
to steal, 260
to rob, 336
to defraud, 404, 406

Interest . .

witness competent notwithstanding,
871 -

disqualification of justices for, 7T18-720

International law
piracy under, 8¢

Interpretation
- under Code, 4-11
under Interpretation Act, 11-14
under other Aects, 14
under Post Oflice Act, 15
of secs. 77 and 78 (communicating of-
ficial informatiomn), 58

Intimidation
offence of, 425-431
hesetting, “430

Intoxicating liquor
defined, 6
near public works, 82
on H.M’s ships, 83

Intoxication
when a defence, 23

Inundation _
causing danger of, 412

Irregularity
fee Defect

Joinder :
of counts in indictment, 540, 541
of persons in one indietment, 541-543
of accessory after the fact with prin-
cipal, 543
of receiver with prineipal, 543

Judgment
motlon in arrest of, 630-641

formal defects in, 641

INDEX.

Judicial corruption
offence of,. 92

Judicial documents
stealing, 256
forging, 381
proving, 875

Judicial notice
of atatutes, ete., 874
of orders in council, eic, 801

Judicial preceedings
proof of, 875

Jurisdiction
of Buperior Court, 440
of Gencral Sessions, 440, 441
of county court judge in N.B., 440, 441
of magistrate, 455, 456
offence committed out of justice’s, 480
witness beyond, but in Canada, 807
auxiliary, of provinecial courts, 608
of magistrate under summary trial
procedure, 682, GB7, 688
of justices in suwmmary procesdings,
T21.724
territorial limits, 723
title to land, 724
petty trespasses, 724
certiorari, for want of, 789

Jury
qualification of juror, 586
juror’s knowledge of facts in issue, 586
mixed juries, 587
de medietate linguae abolished,
challenging the array, 588
impanelling, 589, 500
challenges, 591-597
standing juror aside, 591-597
pevering in challenges, 597
ordering a tales, 597
fire and refreshments for, 508
impanelling new jury, 598
general verdict, 599
view by, 633, 834
retiring to consider verdiet, 637
disagreement, 637 :
de ventre inspiciendo abolished, 638
corrupting, 112

Justice :
includes two justices, €
fees of n, 765
compelling appearance before a, 435
preliminary enquiry before, 487
gsummary convictions, procedure, 717
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Justification

matters of, 18-43

at common law, 19

regarding children, 20

insanity, 21

compulsion, 24

ignorance of the law, 24

execution of sentence, 25-27
respecting arrest, 27-36

preventing breach of the peace, 54-36
in defence of self or of property, 37-41
peaceable entry on claim of right, 42
lawful correction of mlnors, 42
discipline on ships, 42

surgical operations, 42

ohedience to de facto law, 43

of homicide, 174, 192

of libel, plea of, 551-554

Juvenile offenders

trial of, for indictable offences, 701- 710
punishment for stealing, 702
election of trial by jury, 703

by parent or guardian, 704
procuring appearance, 703
remand, 703
sureties for goad behaviour, 705
service of summons, 705
certiffeate of dlsmlssal form of, 705
conviction, form of, 706
regtitution of property, 707
costa, 709

Keeping the peace
justices assigned for, 457
finding sureties for, 848, B4T
recopnizance, 847
form of, 848

Kidnapping
offence of, 218

Killing :
unborn chlld 175, 226
by influence on the mind, 177
when excusable, 174
when eulpakle, 176
by misadventure, 175
acceleration of death, 177
murder, 179, 189, 194
provoeation . for, 190
manslaughter, 182

Enowledge
of the law, 24
carnal, 15
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Land
fraudulent dea,h:nga with, 319
defence of, 41
peaceable entry om claim of right, 42
forcible entry, 68
detainer, 68, 69

Land-marks
removing or aliering, 415, 416
boundary fences, 416

L.apse
of certiorari proeeedmgs, 792

Larceny
at common law, 266
See Theft

Legislation

a8 to criminal law ard procedure, 2

provineial Acts prior to Confederation, .
relating to erime, 3

administration of justice, 2

constitution of courts, 2

procedure in civil matters, 2

offences not erimes, 2

licenses for loeal revenue purposes, 3

civil rights, 4

a2z to lotteries, 154

Lesser offence
conviction for, 629
proving part of charge, 629
proving attempt, 629

Letter
demanding property with menaces, 337
stealing, 287, 288
unlawfully opening, 288
obtaining from the post, 288
pretending to enclose money <n, 312
containing threat to burn or destroy,
407
Libel
seditious, 86, 87
on foreign Sovereigns, 87
blasphemous, 124
on the dead, 244
defamatory, definition of, 243
at common law, 244
publication, evidence of, 244-24%
evidence of, 248
upon invitation, 248
of parliamentary papers, 248
of proceedings in courts of justice,
248
fair reports of proceedings, 249-252
fair discussion of publie matters,
252-264
seeking remedy for grievance, 254 .
anewer to enquiries, 264 .
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Libel—Continued Lodgers
givi.ng infnrma.tion,_ 254 theft of fixtures by, 285
selling books containing, 265 Loitering

extortion by, 2566
punishonent for, 257, 259
procedure in cases of, 267

by criminal information, 260-262
indictment for, 536
plea of justification, 551-654

form of, 562
matters of public interest, 553
evidence of legislative publication, 626
standing juror aside in cases of, 596
verdicts in cases of, 632
costs on prosecution for, 712
powers of Provincial Legislatures over,

3

Liberation
Sea Ticket of leave

Life, preservation of

duty to provide necessaries, 165-167

punishment of negleet, 172

duty of persons doing dangerous acts,
170

in charge of dangerous things, 171

abandoning children, 172

eausing bodily harm to apprentices or
servants, 173

Limitation of time

for prosecution in treasom, 53, 56

of opposing reading of Riot Aect, ete,
85

unlawful drilling, 68

possession of dangerous arms, 76

sale of arms to minors, 77

ather offences, 449, 450

a year and a day from
homicide, 176

injury in

Liquors
sale of near public works, 82
conveying, ete., on board H.M.’s ships,
a3

gearch for, near H.M.'s vessels, 482

Literature, immoral
posting, 130

Loaded arms
defined, 6
unlawful use and possession of, T3-82

Locality of crime
in charge of false pretence, 16, 17
offences committed abroad when pun-
ishable elsewhere, 16 .
leaving Canada to commit bigamy, 230,
233

in publie place, 159
arrest for, without warrant, 463, 4564

Lotteries
offences relating to, 153, 154
evidence, 155
Provineial Legislature cannot author-
jze, 154

Lumber
stealing, 204
recklessly setting fire to, 406
injuries to rafts, ete., 410

Machinery
riotous destruction of, 66
riotous damage to, 67
malicious damage to, 413

Magistrate
defined, 13
under summary trials procedure, de-
fined, 679
jurisdiction, 682, 688
jurisdiction as to juvenile offenders,
708
gummary convictions before, 717, T21-
725
duty to suppress riot, 40, 63, 66
neglect of, 64
disqualification of, for interest, 718-
120
jurisdiction to hold preliminary en-
quiry, 455, 466
Mail
stopping, 336
Bee Tost office offences

Maiming
definition of, 202
wounding person with intent, 201
of cattle, 412

Majorities
rule as to, 14

Malice
a8 incentive to murder, 180
See Intent

Malicions damage
to property, 411, 418
evidence, 418
assertion of right, 419
railway property, 419
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Malicious prosecution
certified record of acquittal, 574

Manager
false accounting by, 316

Manitoba )
mixed juries in, 587
Manslaughter
definition, 192-10¢
punishment of, 198
corporation, lability of, for, 193
provoeation redwecing murder to, 190
effect of previcus convietion for lesser
offence, 193
cunvictim} for, bar to murder, 551

Man-traps
setting, 206

Manufactories
stealing from, 299 .
fraudulently disposing of goods en-
trusted for manufacture, 300
damaging goods in process of manufac-
ture, 413

Marine signala
interfering with, 409

Marine stores
* offences respecting, 324-327

Marriage
what is a wvalid, 230
evidence, 230-234
validity of divorce, 232
bigamous, 220 .
feigned marriage, 235
polygamy, 235
unlawful solemnization, 237
seduction under promise of, 132
subsequent, as a defence, 134

Masking
in housebreaking offences, 350

Masters
duty of, to provide neccasaries, 169
causing bodily harm to apprentices or
servants, 173

Medical evidence
in homicide cases, 186

Medical treatment
eriminal liability regarding, 170, 171
Meetings, public
preservation ot peace at, 79
coming armed within two miles of, 80
Iying in wait for persons returning
from, &0

O8—CRIM. CODE
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Menaces
written demand of property with, 337,
339 .
demand with intent to steal, 339
extortion by threats, 340, 341

Mens rea
See Inmtent

Mental capacity
See Capacity for crime
Insanity

.

Mental influence
homicide by, 177

Merchandise marks
evidence relating to, 628

Metals
stealing ores of, 287

Military drilling
power to prohibit unauthorized drill-
ing, 67, 48

Military law
defined, 6
the Militia Act, 99

Minerals
evidence of stealing, 626
Mining
concealment by partner, 275
unlawful dealing with gold and silver,
320
mischief to mines, 410, 411
appeal from justice’s order for restora-
tion, 776

Minister
See Clergyman

Minister of Justice
power of, te grant new trial, 655
duties of, under Ticket of Leave Acts,
867

Minors
correction of, 42
trial of, 448

Misadventure
homicide by, 175

Misappropriation
by clerks and others
Bee Theft

Misbehaviour
of public officer, 93-08
at eommon law, 98
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Miscarriage .
" . procuring, 227, 22
advertising drugs to procure, 129
offering to sell drugs to procure, 129
Mischief
criminal acts causing, 403-420
on railways, 407

destroying or damaging property; 411-

414

Misconduct .
judicial or administrative, 92-103
of certain officers, 101
corruption, judicial, 92
of prosecuting officers, 93
frauds upon the Government, 63-06
breach of trust by public officer, 06

corrupt practices in municipal affairs,

96 -

selling public office or appointment, 98

disobedience to statute, 08
to orders of court, D9

neglect of duty by peace officer, 99
to aid peace officer, 89, 101

ohstructing publie or police officer, 102

wilful, definition of, 208

Misdemeanout

abolition of distinction between felony

and, 438
Misleading justce
criminel acts tending to, 104-116

Bes Perjury
fabricating evidence, 110

conspiring to bring false accusations,

111
vaths, false, 109

administering, without authority,

111
corrupting juries and witnesses, 112
compounding penal actions, 112

Mistake of fact

when an excuse, 20
Mixed jory

peremptory challenges, 506
Montreal

powers of clerk of the peace of, 462

Morality
offences against, 126-137

Mortgagee
injuring building to prejudice of, 415

Mortgagor .
frandulent acts by, 319, 320, 415

Motion

to quash indictment, 558

by reserved case, 646

by stated case, 806, 809

by certiorari, 775, 786, 758

in arrest of judgment, 635-841

for new trial, 852-655

appeal from summary econviction, 879
by habeas corpus, 830

Motlve

proof of, in cases of murder, 184
Ses Intent

Municipal affairs

corrupt practices in, 96, 87

Municipality

defined, 7

‘Murder

definition of, 178, 159

at common law, 180

corpus delicti, 180

post-mortem examination, 181

proving cause of death, 182

dying declaration, 182-184

proving motive, 184

evidence of flight, 185

evidence of other criminal aets, 185

evidence generally, 187

aiders and abettors, 183

medical expert testimony, 186

provoecation, 190

punishment of, 154

attempt to commit, 194, 195

threats to commit, 197

conspiracy to, 197

accessory after the fact, 197

no joinder of other counts in charge
of, 540

pleading acquittal for, on subsequent
charge of assault, 549

conviction for, bar to mansiaughter,
6l

child murder, evidence, 621

convietion for concealment of birth,
830

Mute

taking evidence of a, 874

Mutiny

inciting to, §7

Navigation

malicious injury, obstrueting, 413

Navy

offences relating to the, 327, 328
arrest of deserters, 468
ineiting to mutiny in, 57

to desert from, 57
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Necessaiies

of life, duty to provide, 165, 166
duty of head of family, 187
duty of master, 169

- non-support of wife, 168 )
surgical or medical treatment, 170
neglecting duty to provide, 172

Neglect
by peace officer to suppress riot, 99
to agig peace officer in suppressing riot,
in arresting offender, 101
of duty to provide necessaries, 165-172
to obtain assistance in child-birth, 198
endangers the publie, 138
property, 138
in respect of Lhiuman remains, 156
endangering persons on railways, 207
bodily injury from, 208
by furions driving, 208
by leaving ice excavations unguarded,
209
in storing explosives, 205
a8 to unseaworthy ships, 210

New Brunswick
courts of, 5, 9

New evidence
ordering new trial on discovery of, 654,
855

News .
spreading - false, 87

Newspaper
defined, 7
advertisements in, of teward for re-
turning stolen property, 115-116
publishing obacene matter, 129
defamatory libel in, 243-262
proving publication, 245, 248
fair reports, 249-252
fair diseussion in, as affecting libel,
252-253
fair ecomment on public matter, 264
sale of, containing defamatory Iibel,

255
justifying libel, 256
New trial
application to Court of Appeal, 852-
655 :

on the facts, 652

proceedings on second. trial, 655

discovery of new evidence, 654

by order of Minister of Justice, 855
Night

defined, 7
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Nolle prosequi
atay of proceedings by, 639
entry of, 661
North-West Territories
sale of arms in, 80
speedy trials procedure not applicable
in, 663
time for summary proceedings in, limi-
tation of, 722
courts in, 5, ¢

Notary
evidence of notarial acta, 877, B78
forgery of notarial documents, 359

Not guilty
grounds of defence included in, 547
entering plea of, on refusal to plead,
576
Notice
of appeal from summary -conviction,
718, 777
to sureties on recognizance, 779
of action, when required, 863
of producing certified copy in evidence,
878
of proving previous conviction against
receiver, (32
of producing evidence of possession of
other stolen goods, 631

Nova Scotia
criminal ealendar in, 862
gentencing convictea criminals in, 662
courts of, &, 9

Noxious drugs
murder by poisoning by, 186 .
to procure misearriage, advertisement
“of, 129
procuring abortion by, 227, 228
supplying for, 228
adulterated drugs, 142
administering poison, 204
eorrogive fluid, throwing, 205
a‘ttempted murder by, 104, 185

Nuisances ;
common nuisance defined, 138
which are eriminal, 139
endangering public safety, 139
abatement of, 140
compounding, 141
gelling things unfit for food, 141
adulterated food and drugs, 142
common bawdy-house defined, 143

gaming-house defined, 143
betting-house defined, 146
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Nuisances
keeping disorderly-house, 147
playing or locking on in gaming-house,
148
obstiueting public officer entering gam-
ing-house, 149 :
lotteries, 153-156

Oath
defined, 13
administering without authority, 111
of witness before grand jury, 564
who may administer, 878
affirmation in lieu of, 878, 879

Obedience to the law
as malter of justifieation, 43
Objection
in summary matters, 727-730
to an indiectment, G644
to jurovs, 581, 593
Ohscene matter
publishing, 129
advertising drugs to cause miscarriage,
129
selling, 128

Obstruction
of peace officer in execution of duty,
’ 102
of public justice, 104-116
of highway, 140
Offence
meaning of, 340
other than that intended, 46
doctrine of “mens rea,” 49, 50
intention and motive distinguished, 48
as subject of provineial legislation, 2
against Imperial Statutes, 15
Admiralty Act, 16
Foreign Enlistment Act, 16
seditious, defined, 86
punishment of, 87
against religion, 124, 125
blasphemous libel, 124
violence to clergymen, ete., 125
against morality,
unnatural, 126
incest, 127
indecent acts, 128
publishing obscenc matter, 120
posting immoral literature, 130
seduetion, 131-133

procuring woman to hecome prostitute,

134
by pavent or guardian, 135

householder permitting defilement, 136

conspiracy to defile, 137
carnally knowing idiot, 137
prostitution of Indian women, 137

INDEX.

Offensive trade
when a common nuisance, 138

Offensive weapon
defined, 7
detention of, when taken under search

warrant, 477

carrying on the person, 78
possessing, on arrest, 77
refusing to deliver up, 78
sale of, in the Territories, 80, 51
possessing, near public works, 82
carrying pistol, 76
selling pistol to minor, 77
unlawful possession of, 77
pointing fire-arm at person, 78

Office
selling appointment to publie, 16, 58

Officer
public, breach of trust by, 06
eorruption of prosecuting, 93
of judicial, 92
neglect by, of duty to suppress riot, 98
neglect to aid in suppressing rict, 99

Official documents
proof of, 581

Dfficial secrets
offence of disclosing, 59-61
" consent required for prosecutiom for
disclosing, 964

Omission
See Defects
Duty

Ontario
practice in High Court of Justice, 660
commissions of assize in, 660
conrt of General Sesziona, 660
time for pleading in, 681
summary convictions for provineial
offences, 797
unorganized districts in, 458

Onus of proof
of previous unchastity, 133

Opening
to the jury, 684

Order
for payment of money. defined, 11
in eouneil, proof of, 874
for change of venue, 570
for new trial, 650, 652, 655
by justice for payment of money, 743,
744
for other matter, form, 745
of dismissal, form, 749



INDEX,

Ores
theft of, 206

Other criminal acts
when relevant as evidence, 185, 186

Qutlawry
abolition of, 853

Overt act
in treason, 51-53
in other treasonable offences, 535
in treasonable conspiracy, 66
in conspiracy generally, 432, 433

Ownership
stating, in indictment, 538
property under management of cor-
poration, 538
charging on indietment for stealing
minerals, 538
for postal offences, 539
for theft by public servant, of
Government property, 539
for theft of fixtures by tenant, 540

Oysters .
theft of, from fishery, 202

Pamnel
jury, calling the, 589

Patdon }
by Crown, 854
conditional liberation, 853
Ticket of Leave Acts, 855-858
eommuting sentence, 859
suspended sentence, 860

Pardon
plea of, 547, 550

Parent
election by, for juvenile offender, 703
procuring defilement of child, 135
abandoning child under two, 172
justifieation as, defence of his child,

37, 39

discipline of child, 42
duty to provide necessaries, 167

Parliamentary papers
libel in, 248-251

Parol evidence
See Evidence

Particulars
of false pretense, 537
of fraud, 537
of court in indietment, 537
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Parties
to offences, 44-50
aiding or abetting, 44
in cages of theft, 43
to an appeal from justice, 782

Partner
Hability for fraud of corporation, 323
theft by, 273

Passage
obtaining, by false tickets, 313

Pawn
unlawiul taking seaman's preperty on,
328
Peace -
preventing breach of the, 34
preservation of, at public meetings, 78

Peaceable entry
on claim of right, 42

Peace officer
defined, 7
neglect by, to suppress riot, 99
negleet to aid in suppressing riot, 99

in arresting offenders, 101
obstructing, 102
summary trial for obstrueting, 883

+

Pedigree
falsifying, 319

Penal actions
compounding, 113, 114

Penalty
recovery of, 828, 82y
limitation of actioms, 829

Penitentiary
is a prison, 8
imprisonment in, 840-844

Pension
to public officer, convietion as affect-
ing right to, 852

Paremptory challenge
of juror, §91-596
Perjury
offence of, 104-110
definition of, 104
at common law, 105
subornation of, 105
joint affidavit, 106
contradietory evidence, 106
punishment of, 106
evidence on charge of, 108
in pending eivil trial, 109
postponing trial of indictment for,
pending trial of civil action, 109
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Perjury—Continued

demanding property under document .

obtained by, 366

corroboration to prove, 812

certificate of trial at which, commit-
ted, 618

indictment for, 837

The Perjury Act (R.B.. e 164), appli-
cation of, 107

Person
defined, 7
cansing bodily injuries, 201, 203
asgault, 212 '
gtealing from the, 287
carrying pistol, 76
having weapons on the,
ed, 77
with ‘intent, 77
offences againet morality, 126

Personal injury
thrents of, finding sureties on, 847, 848
causing by negleot of duty, 208
wounding, 201-208
attempt to strangle, 203
administering poison, 204
by explosives, 205
.on railways, 208-208
assaults, 212-220

Pergonation
offence of, 387-389
at examinations, 387
of certain persons, 388
acknowledging instrument
name, 389

when arrest-

in false

Perversion
of publie justice, 112, 113
corrupting juries, 112
tampering with witnesses, 112
compounding penal actions, 113

Physicain
criminal liability of, in respect to
medical treatment, 170, 171

Picklocks

stealing by, 209
Pickpocket

punishment of, 207, 208

Pigeons
unlawful taking of, 202

Piracy
offence of, 80-91 L
by the law of nations, 89
at common law, 88 :

INDEX.

slave trading, 8¢
piratical acts, 80
with violenee, 91
failure to fight pirates, 91

Pistol
carrying a, 76
gelling to minor, 77
pointing, 78

Place of trial
changing, 570-572

Plants
stealing, 208
migchief to, 417, 418

Pleas
not guilty, 847
autrefois aequit, 547, 548, 650
autrefois conviet, 547, 548
pardon, 547, 560 ’
in abatement, abolished, 576
refusal to plead, 576
question of jurisdiction, 576
fo indictment in Omntario, 661

Pocket picking
offence of, 207, 298

Poisoning
murder by, 185
administering poison, 204
in abortion cases, 227, 228
cattle, 414

Police
limitation of right of, to act s adve-
cate on prosecution, 884

‘Police magistrate

powers of two juatices, 441
summary trial by, 679-608
trial of juvenile offenders, 701-711

Poll hooks
mischief to, 415

Polygamy
offence of, 235-237
evidence of, 626

Pool selling

when an otience, 152
Possession

having in, defined, 8

of forged bank notes, 3265
Post-mortem examination

in homicide cases, 181, 182"
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Post office offences

receiving stolen post letter or bag, 280-

stealing post letter or bag, 287- 289
post letter, definition of, 287
bag, definition of, 287
other mailable matter, 289
destroying mailable matter, 288, 289
stopping the mail, 336
posting immoral literature, 130
fraudulent schemes, 131
scurrilous prints, 130
charging ownership of stamps, ete, in,
539
of mailable matter in, 539

Postponement
of trial, 546

Power of attorney
theft by person holding, 272
forgery of, 362

Practice
of High Court, application of, in On-
tario, 660

Preferring indictment
See Indictment

Preliminary enquiry
territorial jurisdiction, 458, 459
procedure on appearance, 487
attendance of witness, 488
discretionary powers of justice on, 4956
remand on, 49%6-500
depositions on, 501-512

form of, 501

teducing the charge, 512

Preserving order
in eourt, 815
before justices, 815, 814
at public meetings, 79

Presumption
of law, as to child under seven, 20
sever to fourteen, 20
of eanity, 21
compulsion of wife by husband, 24
knowledga of the law, 24

Prevention
of breach of the peace, 34
of escape, 34
of rescue, 84
of riot, 35
of saving of life in shipwreck, 208
of other offences, 36 .
of insulting assauli, 39
in defence of property, 59-41
by self-defence, 37, 168
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Previouz conviction
- indictment charging, 543
identity of charge, 551
proof of, 619 :
of w1tness, 820
procedure, where charge of, 599

Prince Edward Island
courts in, 5, §

Principal

accessory may be tried as, 44
Prison

defined, 8

Prison breach
offence of, 118
assisting escape, 118-121
permitting escape, 121
aiding escape, 122

Prisoner
escapes and reseues of, 117-123
infliction of death or bodily injury to,
to prevent escape, 119
being at large while under sentence,
: 117
escaping from custody, 119, 120
assisting escape, 118-121
permitting escape, 122
procuring discharge of, 122
escaped, punishment of, 123
bringing up as witness at trial, 808

Privilege
defenes of, in libel, 248
fair report, 252
fair comment, 252-254
answering inquiry, 254

Privy Council
appeals to, abolished, 657 .

Prize fighting
offence of, 70-72
deflnition of, 70
challenging to, 71
engaging as prinecipal in, 71
sttending or promoeting, 72
leaving Canada to engage in, 72

Probate
procured by perjury, or forgery, de-
manding property under, 368

Procedendo

after certiorari, 793
when unnecessary, 801
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Procedute
in particular cases, 443
ecompelling appearance before justice,
4556

on appearance, 486
indictment, 520
arraignment, 573

on trial, 578

on appeal, 644

speedy trial, 663
summary trial, 670

trial of juveniles, 701
summary convictions, 716

Process
misconduct of officers entrusted with
execution of, 101
obstructing officer in execution of, 102
execution of, 25
defective, 26
without justifieation, 27
irregularity im, 27
resistance to execution of, 816

Proclamation

unlawfully printing, 364
proof of, 874, 875

Procuring
pffence of, 134
by parent or guardian, 135, 136

Prooi
See Evidence

Pioperty
defined, 8
offences apainst, 263
malicious damage to, 403

Prosecuting counsel
duty of, 583

Prosecution
agreement for stifling, 274
ecommenecemnt of, 447

Prostitution
of Indian women, 137
prostitute wandering in publie places,
159, 160
person supported by the availa of, 161

Protection
of justice on certiorari, 799

Providing necessaries
Bee Necesaaries
Provincial law
marriage contrary to, 237
of evidence, applieation of, 878

INDEX.

Provocation
a8 excuse for self-defence, 38
as reducing murder to manslaughter,
150
Public
excluding from court room, 127, 128,
221.928, 448

Pyblication
of cbacene matter, 129
of libel, 248

Public appointment
bribery for obtaining, 94-06

Public conveyances
gaming in, 152

Public department
definition of, 324

Public funds
falsifying books relafing to, 371

Public interest
spreading false news damaging to, 87

Public lande
intimidation on sale of, 431

Public meeting .
preservation of peace at, 79
coming armed near to, 80
lying in wait for persons returning
from, 80

Public office
buying and selling, 98

Public officer
defined, 8
misbhehaviour of, 93-96
breach of trust by, 96
corrupt practices in munieipal affairs,
96
selling publie office, 08
wounding, 2038
theft by, 285
making false return, 317
dizability of, on conviction, 852

Public place
definition of, in relation to wvagrancy,
162 )

Public safety
nuisances endangering, 13¢

Puyblic servants
refusal to give up chattels or docu-
ments, 285
charging ownership in certain offences,
539 i
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Public stores
gearch for, 481
offences relating to, 324-237
evidence in, G628

Public works
possessing weapons near, 82
sale of liquors near, 82

Public worship
disturbing, 125
breaking place of, 344

Publishing
obscene matter, 129
libel, 248
upon invitation, 248
proceedings in courts of justice, 248
Parliamentary papers, 248
proceedings in Parliament, 248
reports of public meetings, 252
fair discussion, 252
fair ecomment, 254
geeking remedy for grievance, 254
answer to inquiries, 254
giving information, 254

Pyunishment
kinds of, declared, 16
only after convietion, 8529
degrees in, 834
under different provisions of law, 834
discretion as to fine, 834
eapital, 835
additional power to require sureties,
846
cumnlative, 772

Pupily
diseipline of, 42

Purchaser
of stolen property, compensation, 714

Qualification
of grand jurors, 580, 586
of petit jurors, 586
of magistrates, 679-682
disqualification, T18-720

Quarter sessions
courts of, power to try indictable of-
fences, 440, 441

Quarry

abandoned, leaving nnguarded, 209
Quashing

indictment, 559, 563

summary conviction, 798-800
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Quebec
mixed jurles in, 587
courts in, 5, 8
forfeiture of recognizance in, 825-827
proving notarial acts in, 877 378

Question of law
appeal by reserved case on, 648-651
statement of case by justices on, 806--
811

Races
betting on, when and where lawful,
153

Rafts
malicious injury to, 410
Railways _ '
endangering safety of persons on, 206,
207

stealing tickets, 200

stealing on, 301

mischief om, or to, 407, 412
obstructing, 408

injuring packages in custody of, 408
injury to telegraph, 409

gaming on, 152

Rape
defined, 221
complaint by prosecutrix, 222
evidenece, 223
punishment, 221
attempt, 225
caraal knowledge defined, 15

Real property

frandulent sales of, 320
fraudulent hypothecation, 320
fraudulent seizures of, 320
mischief to, 412, 413

by tenmants, 415

subjeet to mortgage, 415
defence of, 41

Reasonable doubt
directing jury as to, 652

Reasonable grounds
for suapicion, by peace officer, 29

Rebuttal
to evidence of good character, 605

Receipt
for prisoner braught from another
county, forms, 461
of warehouseman, frauds respectmg,
321
under Bank Act, frauds respecting, 322
of stolen goods, with knowledge, 277
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Receiver Registration of title
of stolen goods, 277-281 frauds with respect to, 319
of p;g{;erty dishonestly obtained, 277, Release
. sumanary conviction releasing from
when offence pom'plete, 281 . further proceeding, 752 £
after restoration, 281 of comvicts under ticket of leave, 855
recent possessiom, 278 .
finding other stolen property, 280 Religion
jndietable as principal, 543 offences against, 124, 125
‘trial of joint receivers, 630 blasphemous libel, 124
proving possession of other wstolen obstructing divine sexrvice, 125
property, 631 disturbing public worship, 125
proving previous eonvietion, 631 Remand
sumtgt;.sryegtzrml, in certain cases, 682, on preliminary enquiry, 495, 406
’ warrant of, 496
Recognizance verhal, 497
to prosecute, 512, 5l6 before another justice, 497
forms, 513, 516 bail on, 498
to proseeute, or give evidence at gpeedy hearing during time of, 409
trial, 675 breach of recognizance on, 459
in summary trial proceedings, ag7 on summary trial, 607
default of appearsnce under, 772 of juvenile offender, 703
certificate of, 773 . of defendant when distress ordered, 771
on appeal from summary comvietion, p ... ..
778, 781 d
form of, 778 of intent, 44
on certiorari, 789 Remwa_l
discharge on render, 818 of prisoners, 569
egtreat and friwrfeiture, g19 Repeal
lists of defaulters, 821 )
order of judge or justice, 822, 823 of -statutes by Code, 865-868
diseretion to discharpe, 824 Reprieve .
enforeing in Quebec, 825 of eonvict under sentence of death, 538
render by surety, 817-819 Reputation
forfeited, roli of, 819 offences agninst, 243-202
to keep the peace, 847
form of, 848 : Rescue
60, 861 of prisoner of war, 118

on suspension of sentence, 8

indemnity of surety, 862 breaking prisom, 118

attempt to break prisom, 119

Record ©oat !
of convietion, or acquittal, on indiet- assisting escape, 120-122
ment, 636 Reserved case

on question of law, 646, 647
bail pending, 648

reference to evidence, 649
powers of Appellate Court, 850

certificate of, 574
at county judge's eriminal court, 668,

660

amendment of, 834, 636
Recorder Regerving judgment

jurisdiction of, 441, 442, 679, 702 on trial for indictable offence, 659
Reformatory Rea gegtae

eseape from, 120 doetrine of, 602

gentence to, in Ontario, 710 Resisting .

imprisonment in, 843 execution of warrant of arrest, 58
Registexr for deserter, 468

falsifying, 370 a perce officer in execution of his

falsifying extracts from, 370 duty, 102
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Restitution
on conviction for forcible entry, 68
order for, on summary trisl, 687
on trial of juvenile, 707
of stolen property, T14, 716

Restraint of trade
conspiracy in, 425
trade combines, 426
criminal breaches of contract, 427-429
intimidation, 428-431

Returnas
of summary convictions, 812, 813
publication of, 814
penalty, 8i4
defects.in, 815
of recogmizances forfeited, 825

Rovenue _
revenue paper defined, 367

forgery of, 367, 368
officer, false return by, 317
cbstrueting, 102

Review .
of summary conviction by stated case,

806-80¢
See Appeal

Revolver

unlawful earrying of, 76 .

selling to minor, 77

possession of, on arrest, 77

pointing at person, T8

gefling in N.-W. Territories, 80, 81
Reward

taking for recovering stolen property,

115 .
advertising for return, 115

Right
agssertion of, 418, 419

Right of reply
party entitled, 585

Right to begin
party entitled to, 584

Riot
defined, 64
evidence, 46

punishment of, 64

reawing Riot Act, 65

dispersing ricters, 66

riotous damage, 66, 87 .

inciting Indiane to riotous acts, 72
neglect of peace officer to suppress, 99
neglect to aid in suppressing, 96-101
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Robbery
at common law, 332
definition, 332
punishment, 336
apprehension of viclence, 333
the taking, 33¢
aggravated, 335
assault with intent, 335

Rules of court
power toc make, 437, 438
in British Columbia, 438, 445, 848, 657,
773, 794, 810, 822

Sale

fraudulent, of property, 320

of public office, or appointment, 98

of unfit articles for food, 141

of adulterated foods and drugs, 142

of pistols to minors, 77

of improved arms and ammunition in
N.-W.T., 80, 81

of obscene publications, 129

stock gambling contracts, purporting
to be contracts of, 150

pool-selling, 152

lottery tickets, 153, 154

of newspaper or book containing:libel-
lous matter, 255

receiving stolen goods with knowledge,
277

exaggerated commendation on, when a
false pretence, 304

illegal, of vesse!l or wreck, 323

forging contracts of, 358-3683

of goods falsely marked, 373-386

personation of owner of ehares of
stock, ete., on, 388

Sanity
presumed until contrary shown, 21

Scheme
fraudulent, operating or promoting,
401

Sea
offences at, 467

Seals
counterfeiting, 364

Seamen : :
detaining seamen’s property, 328

Search
on arrest, 32
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Search warrant
for suspected demerter, 468
for chattels, 476, 479
form of, 478
information for, 476, 479
disgqualification of constable, 480
for gold, silver, ete., 481
to search housze of ill-fame, 4582
to search gaming-house, 483
for vagrant, 485

Secrets, official
disclosure of, 59-81, 664

Sedition
seditious oaths, 85
seditions offences defined, 86
speaking seditious words, 86, 87
seditious libel, 86, 87
seditious comspiracy, 88, 87

Seduction
of girl under sixteen, 131
under promise of marriage, 132
of ward or employee, 133
of female passenger on vessel, 133
subseguent marriage as a defence, 134
proof of previous chaste character, 131,

corroboration, 131, 132

Seizures of land
fraudulent, 320

Self-defence
on assault, 37
parent for child, ete., 37
homicide in, 175

Selling
Sea Bale

Sentence
execution of, as justification, 25
on verdict of puilty on several counts,
40

of death, 835, 836
on pregnant woman, 638
" pardon, 854
commutation, 8569
suspension, 860

Separate trial

directing on joint indietment, 540, 541

Servant
duty of master to provide necessaries
for, 166, 169 .
causing bodily harm to, 488

Service

Bee Summeong
Warrant

INDEX.

Shall and may
interpretation, 11

Shares
obtaining transfer of, by, personation,
388

Sheriff
duty of, after committal of aceused,
667

duties of, as to eapital punishment,

835-830
Ships

making revelt in, 90, 91

seduction of female passenger on
board, by employee, 133

unseaworthy, sending to sea, 210

econsent to prosecution for, 445
stealing steamboat tickets, 290
stealing from, 300

Shipwreck
preventing saving of life 208
definition of, 209

Shooting
with intent to disable, 201
to murder, i¥4-198
public officcr, 203
at Government vessel, 203

Shop-breaking
offence of, 349
Signalling :
false, on railways, 208, 207
to obstruet traffie, 408
interfering with marine signals, 409

Silvering coin
offence of, 392

Skull-cracker
carrying, 78

Slave trading
offence of, 89

Slung-shot
carrying, 78

Smugglers
carrying offensive weapons, 75

Sodomy
offence of, 126, 127
attempt to commit, 127
evidence on charge of, 126
indictment for, 127
assault with intent to commit, 216

Soldiers
See Army
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Soliciting
by common prostitute, 159, 160
Solitary confinement
not awarded by court, 863
Sorcery
practice of, 331
Special pleas
when permitted, 547
Speedy trial
of indietable offence, 663-678
county judge's criminal court, 665
arraignment, 667
election by accused, 065, 666, 871, 672
trial of accused, 672
no view except by consent, 672
substituted charge, 673
amendment, 675
adjournment, 674
hail, 673, 674
witnesses, G676
Spreading falge news
offence of, 122
Spring-guns
setting, 206

Stamps
counterfeiting, 364, 369

© Standing aside
directing a juror to stand by, 591, 595,
586 '

-Stated case
by justices, 308-80%
recognizance on, 810
bars other mode of appeal, 811
on case reserved for Court of Appeal,
646
on leave to appeal fo Court of Appeal,
648

Statement

of accused, on preliminary enquiry, 504
form of, 504

prizsomer entitled at trial to make, 595
time for, 558

by accused, evidence of, 618

former written, 622

evidence of contradictory, 623

Statutes

judicial notice of, 874

Imperial, offences against, 15

of Canada, wiliul disobedience of, 98

of Provincial TLegislature, wilful dis-
obedience of, 98, 99

Interpretation Aet, 11

interpretation of Code, 4

permissive or imperative, 11

925

Statutes referred to

Abduection, 24 & 26 Vie. {lmp.).

e 100 .. 38
Bee. 56 ... ...l 239
Bee. B9 ... i 242

Admiralty Offences Act, 12 & 13

Vie, (Imp.}, e B6.............. 444

Adulteration Act, R.S.C. 1888, c
107, amended by 85.C. 1800, c.

26, and S.C. 1808, ¢. 24........ 142
Bank Aet, Can, 1880, c. 31, =ec
1 al6
Bec, B e 323
1900, e. 28, sec. 3..... ... ..., 323
Betting Act 1853, 16 & 17 Vie
{(Imp.), ¢. 119 ........... ..., 147
Bigamy, 24 & 25 Vie. (Imp.), e
100, sec. 57 ......oinnnt. 145, 233
Pritish North Ameriea Act 1867
.............. 2, 514, 587, 881, 874

Canada Evidence Aet (generally)
.484, 542, 581-2, 800, 605, 614, 619

Sec. ............. 160, 234, 542, 581
Bee. B .. e 318, b4ad
Bee, GA ... 88l
Bee, 1 oo i 108, 550, G619
Heea, 12-21 ... . i hsl
Bet, 21 i e i 128
Bee, 22 L e e 111
Bee, 23 .. i 111
Bee, 24 ... o 112
See 25 L. i 614
Bee, 26 ... .. e e 109
Amendment of 1898, .............600
Amendment of 1902............. 881
Canada Temperance Act, R.5.C.
1886, 0. 106 ... ..., 48, 113,

450, 473, 605, 719, 720, 721, T24,
728, 733, 739, Th0, 771, T8, 833

Coin, offences rvelating to, R.8.C.
18R6, . 167, sces. 26, 20-34. 303, 394

Conspiracy and Proteetion of Trade
Act{Imp.}, 38 & 39 Vie, c. 86...430

Criminals’ Identification Acet (Can.),
1898 a0

Criminal Law Amendment Act, Eng-

land, 1885, 48 & 49 Vie,, c. 89

......................... 128, 136
Criminal Law Amendment Act 1800, :

B3 Vie, Can., ¢. 37............ 611
Criminal Progedure Act {uan.)..

......................... 527, 562
Cruelty to Animals, B.2.C, e 172,

BEE. T v iitier e 422
Fisheries Act (Can ). [P o]
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Statutes referred to—Continued

Foreign Enlistment Aect (Imp.),
1870, and 46-47 Vie, ¢ 39, and
66-57 Vie, ¢. 54 ...oveniinn... 18

Forgery Act, 24 & 25 Vie. {Imp.)},

e 68, secs. 8,4, 14 and 35...... 388
Forgery Aet, RB.C, ¢. 165......... 36a
Frauds Against Cheese Factories

Aet, 52 Vie. (Can.), c. 43...... 775
Fraudulent marking of Merchan-

dise, R.8B.C, 168 ..... ......... 386
Habeas Corpus Act, 31 Car. 11, e

................... 527, 563 832

Habeas Corpus Act 1818, 66 Geo.

III, (Cam.}, e 109............. 832
Incitement to Mutiny Act, 1797, 37

Geo. IIL . 70 ... ivvnenao.... 57
Indian Act, R.8.C. 1886, c. 43...... 5005
Interpretation Aet, R.8.C. 1886, c.

I 4, 11-14, 657, 781
Larceny, 24 & 25 Vie, {Imp.), c.

96, 5. 40. ... 338
Larceny, 38 Vie. (Can.), c. 7, 1. 72. 288
Libel, 8 & 7 Vie. (Imp.), ¢. 96...... 552
Libel, 37 Vie, {Can), c. 38, sees. 5

and 8 ... ...l 254
Libel Aet (Can.), R.K.C. 1884, o

163, secs, § and 7... ... .. 249, 256
Wee. & ..o 237

Ligquor License Act (Man.} ........338

Liquor License Act (NB.) ........ 719

Malicious Injuries to Property Act,
R.B.C. 1886, ¢ 168............. 658

Married Woman’s Property Act
{England), 1852

Merchandise Marks Act, 1887, 50 &

51 Vie, e. 28........ 379,4380, 628
Merchant Shipping Aect {Imp.),

1894 .. 444
See. 457 ... . il 210, 211

Militia Act, R.8.C. 1886, e, 41....99-10]

North-West Territories 4ct, R.8.C.,

e. 50
Bec. 11 ... ... 234, 288, 200
Amendment, 54 & 55 Vie., ¢. 22.. .545

Offence Apainst the Peraon Act,
1861, 24 Vie. (Imp.), e. 100,

gec. 36 ... 208
Offences Apaingt the Person Aect,
RSB.C 1888, ¢. 182............. 174
Official Secrets Act, 1880, 52 & 53
Vie, . 62 ..oviiveienoa.. 60
Ontario Companies Aet,........... 874
Omtario Iabeas Corpnsz Aet, 29 .
& 30 Vie, 1866, ¢. 45 ........ R32
Omntario Judicature Aect ............ ]

Ontario Lord's Day Act.......... 746

INDEX.

Statutes referred to—Coutinued

Ontario Medieal Aet ............. 747
Omntario Police Mujgristrates’ Act... 681
Ontario Svmmary Convictions Act

.............. 725, 785, 798, Bl0
Patents, Designs and Trade Marks

Aect, 1883 ..., . ... ... ... 373
Perjury Act (Can.), R.8.C, c. 154..107
Post Office Aet, R.B.C., e 35....

........ 131, 280, 281, 287, 288, 289
Post Office Act, R.B.C. 1888, c. 35,

and 52 Vie, e 20.......... 1h, 338
Post Office Act, 52 Vie. {Can.), o

20, see. 2 (k)
Post Office Protection Aet (linp.,

1884, sec. T (e)
Preservation of Peace in the ¥ ‘l(m

ity of puhh(‘ works, R.S.C..

151 ..., ,,.83
Preservation of Peace at publlc

meetings, R.B.C, e. 162.........7T0
Prisoners of War Eseapo Act 52

Geo, ITI, (Imp,), ¢. 158, varied

by b4 & 53 Vie. (Tmp.), ¢, 69. 118

Prize-fighting, R.8.C., 0. 153 ........ 71
Public Morals, R.&S.C., 1886, e«
167 162, 164
Publie Prisons Act, RS, e 183,
gec. 3 e e 148
Railway Act {Camn.), 1888, e 29
..................... 208, 419, 474
Railway Amendment Act (Can),

1899, ¢. 3T, sec. 4.... ... ... 208, 419
Prevention and Suppression eof

Combinations formed in TRe-

atraint of Trade, 52 Vie, o

Al e 427
Riot Aet (Can.d ................ 64, 85
Heamen’s Act (Can.) ......... 645, 775
Speedy Trials Act (Can,) ....427, 664

Summary Convictions Act, 32 & 33
Vie, (Can.), ¢. 81..... 737, 156, 816
Bummary Convictions Aet, R.8.C.
{1888), . 178 ............ 738, 765
Bummary Convictions Aect, Amend-
ment, 52 Vie, (Can.), e, 45....722
Summary Jurisdietion Aect, 1879
{Engligh), 42 & 43 Vie, (Imp.),

e dd 700, 811
Supreme Court Act, R.B.C.. 1888,

e 136 ... 838
Supreme and Exchequer Courts

Aet (Cam) ...l 657

Ticket of Leave Acts, 62 & 63 Vie,
(Can.), c. 49, amended 1800,

63 & 64 Vie, ¢ 48....117, 855-868
Timber Marking Act, R.8.C., 1884,
e B e 205



Statutes referred to--Continued
Trade Mark and Industrial De-
gigns Aet (Can.), 54 & 56 Vie,,

[ 1 TP 373,
Trade Unions Act, R.8.C., 1886, c.
1 425,
Treason Act, 25 Ed. IIL, st. 5, ¢, 2
Treason Act, R8.C., c. 146.........
Trespasses, Outario Act respecting,
B8.0., 1897, cap. 120.........

TUnlawful Qathe Act, 1797 (Imp.)},
37 Geo. IIL., c. 123
Vagrant Aet, 32 & 33 Vie. {Can.)},
c. 28

Winding-up Act, R.5.0,, 1886, ¢, 129,.

INDEX.

C.8.L.C. 1860, c. 10, amended by 29

Vie, 18656 (Can.), and by 68 &
59 Vie. (Can.), c. 44

R.E.N.8., 3rd series, ¢. 160..........

R.ABNEB, ¢ 145
24 Vie, PEIL, e, 27
Act for the Prevention of Cruelty
to and Better Proteetion of
Children (Ont.)},
Act Respecting Arrest, Trial and
Impriscnment of Youthful Of-
fenders, 57 & 88 Vie. (Can.},
B 1
R.5.B.C. 1897, e 134, " amended by
62 Vie., e 49, ‘and R.&B.C.
1887, o 138, amended by 62
Vie, e 47. ... o i,
.The Mines Act (Manitoba), 1897,
' 60 Vie, e 17T ... iviiiyieninns
R.2.0., 1897, ¢ 36, amended 1899 by
62 ¥ie, e. 10, and 1800 by 63
Vie, ¢, 17
Act to Amend and Consolidate the
Mining Laws {Quebec), 55 &
56 Vie, e. 20, amended by 1900,
63 Vic., c.c. 17 and 33
General Mining Act, R.S.N.B,, 1877,
¢ 18; 54 Vie, c. 16, 55 Vie, c
10, 58 Vie,, e. 27, 62 Vig., c. 26,
56 Vie, e. 11
Of the Regulation of Mines, R.S.
N.8., 5th series, 1884, Tit. 3,
ch. 8, amended 1883, c. 8, 1891,
c. 9, 1802, c. 4, 1863, c. 10, 1599,
c. 26, 62 Vie, c. 54 (NS} ....
RSO, e 174, see. 250............
R.B.C., 1888, ¢. 155, amended by 53
Vie. (Can.), e. 387
R.B.C., 1886, . 158, secs. O & 10.,,,
R.8.C., 1886, ¢, 162, sec. 49........

RB.C, e 164, sec. 58..............
R.8B.C, 1888, ¢, 173, sec. 31

56 Vie., c. 45..

Statntes referred to—Continued

BEC, ¢ 139 s 880
BEC, e 14] i 830
[SR-NOR C c. 11 {Custody of Reecords)..57&
R.5.0, 1897 O e 95
R.S.C., 1886, ¢. 178. ... oiinnnnns 709
RS.0. 1897, & Ol..evveeereenen...B10
RBL.CL, LBBL vvvrvreeerereemaiens 832
R.8.P.Q., article 2489 ...........-. G82
BELIL, 3% .oviiiriinrvnrennan- 87
33 Edw. L, stat. 4 .............. 595
1 Edw, IIL, ¢. 16 ......c.ociivnen 457
4 Bdw, IIT,e.2 .. oiiiiiinnnenans 457
18 Edw. a1l st. 2,6 3 .........- 4a7
46 Edw. IIL [Search, ete., of Re-
cords) . . .54
8 & 6 Edw. VI c 16 . eeiiines 18
18 Elize, € B voveveenroarns 113, 114
22 Car. 11, e, 1 . ..nvnniinnvrnn - 76
12 Anme, &b 1, ¢ 7 oovvniiiiiins 348
9 Geo. L, e 7 oiioiniiiie s 723
5 CGe0. I, e 18 o.oiiieiinnts 709
11 Geo. IL, e, 1% .. ovvvvniainnns 464
13 Geo, ., e. 18 ....oiiiinns 790, 791
18 Geo. IL, e 27 ....ovvuiiiininn 300
24 Geo. 1L, . 45 .. ...oivvionn 300
7 Geo. TIT, e 21 _..vviiniionns 536
18 Geo, IIT, . 1 . oiiiiine e 754
31 Geo, IIT .. vree i 763
32 Geo, I, e B0 .......vonvvunn 633
49 Geo. L., e. 128 (Imp.}.......... 16
7 Geo. 1V. {Imp ), 0. 64, sec12,...466
T & 8 Geo, IV, e 1Bl 206
7 & 8 Geo. IV, c.e. 27 and 29...... 848
9 Geo, IV, . 31, mee. 19 ......... 239
¥ Wm. IV, & 1 Vie, c. 95, sec. 5..208

7 Wm IV. & 1 Vie. (Imp.), e. 85,
sec, 2, re-enacted by 24 & 25
vie. {Imp.}, ¢ 100, sec. 11..... 195

11 & 12 Vie. (Imp.), e. 43 ........ 806

11 & 12 vie. (Imp.), c. 78..... 44, 646

12 & 18 Vie. {Imp.), e. 45........ 806

12 & 13 Vie. (Imp.), e 86.......... 444

14 & 15 Vie. {Can.}, e 13........ 646

14 & 15 Vie. {(Can.), e. 118........ 575

16 & 17 Vie. (Imp.), e 30 .....v.t 60?

24 & 25 Vie, @ 96 (Imp.}........00e 115

24 & 25 Vie. (Imp.), e 97T........ T4

24 & 25 Vie,, e. 07, secs. 35-37...... 207

94 & 25 Vie. (Trap.) e 100, sec, 26, 169

24 & 25 Vie. (Imp.), sec. 60 ........ 189

27 & 28 Vie. {Can,}, ¢. 41, mixed
juries in Quebee ............ 587

28 & 29 Vie. (Imp.), e 18,000, 621

32 Vig, {Cand, . 82..... . ciuvsns 8

39 & 33 Vie. (Can), ¢ 19.......... 612

32 & 33 Vie. (Can.) e 20 ........ 169
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Statutes referred to—Continued Stenographer
32 & 33 Vie. (Can.), c. 29....595, 834 may be appointed for preliminary in-
32 & 33 Vie, ¢ 30.......... 16, 8548 quiry, 501
32 & 33 Vie. {Can.), e 30, secs, 61 Stipendiary magistrate
and 62 ............ AR 528 powers of two justices, 441
gg g gg gig, E gg’ :2(: i':' """""" g%g Jjurisdiction as to summary trial, 679
32 & 33 Vio, ¢. 21, sec. 25..........096 i oroiction on trial of juveniles, 701
33 Vie, ¢ 27 (Can.) .............. 811 Stock
33-34 Vie, (Imp.), ¢, 90..........., 16 of company, personating owmer of
34 & 35 Vie (Tmp.), c. 112........ 31 share or intcrest in, 388
87 Vie, ¢, 32 (Ont.) .............. 729 gaming in, 150, 626
41 & 42 Vie. (Imp.}, ¢. T8..\...... 444 forging transfer of, 360
42 Vie, 1879 {Imp.}, e. d4......... 873  stolen propert
46 Vie,, . 16 (Que.} .............. 587 takinlé rl;'?va.ls‘rd for recovering, 115
49 Vie. (Can,), o. 15, see. 3........ 236 advertising reward, 115
51 Vie, (Ont.}, e 5...vvniiian. .. 859 restitution of, 714
g{ g}c. (CC:n.) s 40 L, 402 unlawfully re::eiving, 977
fe. {Can.), ¢. 41, secs. 15-18, 22 ordering compensation to purchaser of,
5 ‘;md 263 ........ feeaeaa 385, 386 713
ic. (Cam), . 37.....vvvuvun.. 127 inel i
53 Vic. (Can.), ¢ 37, sea, 1...... g3g  "mmeing into Canada, 302
60 & 61 Vie. (Can.), . 28, sec, 4,236 Strangling
1 Edw. VIL, 0. 42 .,.............. g27  altempt to strangle, 203
1 BEdw, VIL (Can.},c. 36 .......... 318 :
1 Edw. VIL (Can.), e. 18, sec. 1 Su'bfornat_mn 105
L e T 281, gg7 O PENIEY,
idw, VII. (Oﬂt), e. 13 ......... 797 Subpoena .
RNV () S T e o iy o
Statutory declaration on summary proceeding, 725
making false, 105, 109
administering, 879 Sufftﬁcatet to. with intent t der. 104
form Df, 480 A, eI]I-CIQP5 "O, w1 mten G T aer, »
Statutory offence Suicid
uicide

where no punishment specially provid-
ed, 434

Stay
of proceedings, 65%
arrept of judgment, 639-641
of deatn sentence upon pregnant wo-
man, 730

Stealing
of child, 241
from the persom, 297
in dwelling-house, 298
by picklocks, 209
in manufaetories, 299
from ships, wharves, ete.. 300
from wreeck, 301
on railways, 301
from Indian graves, 302
generally, 302
where value exceeds 3200, 303
See Theft

aiding and abetting, 198
attempt to commit, 1068

Summary conviction
procedure for, 716
application of, 721
disqualification of justice, 718
time limitation, 722
jurisdiction, 717, 721, 722
informations and complaints, 726-730
hearing, 725, 731-739
liabingy of corporation fo, 721
enforcement of, 757, 758
dirtress warrant, 757, 764
cemmmitment, 757, 765
right of appeal, T74
procedure on appeal, 776-786
power of court on appeal from, 783,

objections for defeets, 783, 708
amendment of, 797



INDEX,

Summary trial

procedure for, 679-700

jurisdietion, 679-682

appeal from, 6882, T00

for what offences, 682, 683, 685, 688

punishment suthorized omn, 688, 690,
601, 693

eonsent to, 688, 6839

when jurisdiction absolute
congent, 687

magistrate may decide against proceed-
ings by, 693

service of summouns, 605

certificate of dismiszsal, 695

effect of conviction, 695

transmitting depositions, 996

remand for further investigation, 697

forms om, 6948, 699

Summons
contents and requisites of, 468
for indictable ollence, 469
form of, 469
service of, 469
proof of serviee, 460
substitutional service, 489, 470
against corporation, 470
warrant, notwithstanding issue of, 471
warrant on dizobedience of, 471
to a witness on preliminary enquiry,
488
form of, 488
service of, 488
warrant for witness after, 489
for witness in summary matters, 73]

Sunday
issue and execution of warrant on,
472
verdiet on, 638

without

Superior Court
defined, 9
jurigdiction of, 440

Suppression of riot
by magistrates and officers, 35
by persons acting nnder lawiul orders,
35
by persons without orders, 3¢
by military force, 36

Supreme Court of Canada
appeal to, 856
habeas corpus jurisdiction of, 833

Bureties
meang sufficient sureties, 13
when one person sufficient, 12
on recognizance, rehder by, 817-520

59—CgriM. CoDE.
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Sureties—Continued
caping and fleri facias against, 820, 821

824 :
finding, after threats, 847
on recoguizance, indemnity of, 862

Surgical ¢peration
as justification, 42
criminal liability regarding, 170
Surrender
render of accused by bail, 817-820
of accused by sureties, spesdy trial
procedure on, 665, £66

Tales
ordering a, when jury panel exhansted,
597 :

Taxation
Sea Costs

Telegram
sending in false name, 365
obstructing sending of, 409
sending false, 565

Telegraph
injury to, 408

Telephone |
injury to, 409

Tenants
theft of fixtures hy, 283
injuries to buildings by, 415
charging ownership in
against, 540

Tenants in common
theft by, 273

Tender
in civil action against officer, 864
to peace officer on distress warrant,
812

Territorial limits
territorial division, detined, 9
of magisterial juriadietion, 455-460
of justice in summary matters, 721-723

Testamentary instruments
theft of, 286
obtained by forgery or perjury,
fraudulent use of, 366
Theft
defined, 265 .
things capable of being stolen, 263
animals, 264, 271
larceny at common law, 266
proof of ownership, 267

indictment
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Theft—Continned oemi
fraudulent conversion by bailee, 267
goods lost and found, 268
possession, presumption from, 268
of things under peizure, 270
by agent, 271
by attorney under power, 272
misappropriating proceeds held under

direction, 272

. by co-owner, 273 )
by partner, of mined gold or silver, 276
by husband or wife, 275
by clerks or servants, 283
by agents and attorneys, 285
by public servants, 285
by tenants and lodgers, 285
of testamentary imstruments, 286
of documents of title to land, 288
of judicial or official documents, 2868
of “post letters, bags, or their con-

“tents, 286
of election documents, 289
of railway tickets, 200
of cattle, 200, 291
of domestic animals, 261
of pigeons, 282
of oysters, 202
of fixtures to land or buildings, 203
of trees, 293
of timber, 204
of fences, stiles or gates, 208
unlawful possession of trees, timber,
gtiles, ete., 206 .
of Toots, plants, ete, 286
of ores of metals, 207
stealing from the person, 267, 208
in dwelling-houses, 288
by picklocks, ete, 209
in manufactories, 200
from ships, wharves, ete., 300
from wreck, 301 i
on railways, 301
things deposited in Indian graves,
301
generally, 302
where value exceeds $200, 303
disposing of goods entrusted for manu-
faeture, 300
destroying doemments, 301
concenling things capable of being
gtolen, 301
bringing stolen property to Canada,
302

restriction as to separate trial, 540
summary trial for, 682, 685, 692
punishment of juvenile offender, 702

INDEX.

Threats

compulsion by, 24

. to murder, 197
in writing, to burn or destroy, 407
verbal, to burn or destroy, 407
compelling execution of documents by,

330, 342

demanding property with, 837-339
extortion by, 340, 41
to injure cattle, 414
finding sureties after cerfain, 84T

Ticket of Leave Acts
provisions of, 855-858
license under, &5 defence of charge of
“being at large,” 117
Timber
fraudulent appropriation of, 264
defacing marks, 284
Marking Act, 205
recklessly setting fire to, 408
injuries to rafts, ete., 410
obatructing transmiseion of, 410
unlawfully detained, search for, 481
evidence of stenling, 627
Time
reckoning of, 13
for commencing proceedings in certain
cases, 449
for proceeding in summery convietion
cased, 722
for actions for penalties, 820
limitation of, in civil actions againat
officer, etc., 863

Titles
sub-division of Code inte, 1

Title to lands i
jurisdietion of justice affected by, 724
frauds respecting, 318

Trade combines
definition, 428
congpiracies in reetraint of trade, 425
what acts are not unlawful, 425
eriminal breaches of contract, 427
posting up provisions as to, 420
intimidation, 429-431

Trade description
definition of, 373, 374
falge, 376-378

definition of, 374

Trade mark
offences relating to, 373-386
defined, 373
descriptivn defined, 373
on watch cases, 375
forgery of, 376



INDEX.

Trade mark—Continued
- applying to goods, 376
false trade deseription, 376-378
calculated to deceive, 378
defence, 373, 380, 384
on casks, bottles, ete., 381, 382
unlawful importation, 383

Trade union
definition of, 426
excepticn as to combines of Wurkmen,
427

Transmission
of summary conviction 'on appesl
taken, 785, 796
of documents by justice, 519
of report of deaih sentence to SBecre-
tary of State, 835

Treason
definition of, 51
overt acts, 63
levying war, 53, ba
corroboration, 53
time for prosecution, 53
bail, 54
conspiracy to, 54
accessories, b4
conspiracy to intimidate Legislature,
50
assaults on the King, 56
indietment for, 536
information of overt act, 450
gpecial provision for cases of, 577
corroboration, 812

Treasonable offences

definition, 58

inciting to mutiny, 57

enticing soldiers or sailors to desert, 57

resisting execution of warrant for ar-
rest of deserters, 58

enticing militiamen or N.-W, Mounted
Police to desert, 58

communicating offieial information, 58,
&0

Treaty
Imperial, proof of, 876

Trees and plants
stealing, 293, 206, 207
injuries-to, 416-418

Trespassg e

defence of - property against, 39-41
provineial laws respecting petty tres-
pass, 724

931

Trial
presence of accused at, 582
joint indictment, 583
right to begin, 584
opening the case, 554
defence, 585
right of reply, 585
right to sum up, 583
mixed juries, 587
chalenge of jurors, 588-597
causing juror to stand aside, 508, 596
attendance of witnesses, 600, 608-60¢
postponement of, 546
changing place af 570-572
exeluding public from court room, 448
of juvenile offenders, 701
See Speedy trial
Summary trial
Summary convietion

Trust
eriminal breach of, 313
trustee defined, 10

Trustes
consent to prosecution of, for fraudu-
lent disposition, 445

Two justices
certain officials have power of, 441
jurisdiction as to summary trial, 679
trial of juveniles, 701

Unborn child
. offence of killing, 175, 226

Taochastity
proof of previous, 133

Tnlawful assembly
defined, 82
punishment of, 64
examples of, 63

Unlawful grilling
oﬂence of, 67, 68

Tnlawful oaths
offences relating to, 84-86

Unlawful posseszsion
what constitutes the offence of receiv-
ing, 281
of stolen property, 277
of property ontained by mdleta.ble of-
fence, 277
by offence punighable ‘summarily, 281
recent possession as evidence, 278
of post letter, 280
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TUnlawful possession—Continued

of timber found adrift, 204
of trees, fence posts, ete., summary
convietion for, 296

Unnatural offence
indictable, 126-128
attempt to commit, 127
evidence on charge of, 126
indietment for, 127
Ungeaworthy shipa
sending or taking to sea, 210, 211
Unwholesome food
offence of selling, 141

Uttering
Hee Counterfeiting
Forgery

Vagrancy

vagrant defined, 158

offetices under the vagrancy clauses of
the Code, 158-164

no visible means of support, 158

failure to maintain family, 158

indecent exhibition, 159

begging, 159

loitering, 159

canising disturbances, 159

disturbing peace and quiet, 159

wanion destruction of property, 158

prostitution, 159

keeping house of ill-fame, 160

being inmate of. house of ill-fame, 160

frequenting houses of ill-fame, 161

person supported by prostitution, 181

penalty for, 162

exception as to aged or infirm per
som, 162 :

summary trial of bawdy-house cases,
143, 164

summary conviction of, 164
search warrant for vagrants, 164, 485

Valuable security
defined, 10
obtaining by false pretences, 512
theit of, 283-276
by person holding power of attorney,
272
by co-owner, 273
misappropriating proceeds
under direction, 272
compelling execution of, by force, 336
demanding with menaces, 337
demanding with intent to steal, 330
extorting by threats, 340, 341
forgery of, 358-362

of, held

INDEX,

Variance _

between count and evidence, 634, 635

amending indictment, 635

ir summary proceedings, 730

of convietion from adjudieation, T47

in matters of form on appeal from
summary conviction, 783, 794, 788,
802 :

effect of, on removal of summary con-
viction by certiorari, 796-798, 802

Vendor
fraudulent aois by, 446

Venue
statement of, in indictment, 530
change of, 570-572
in civil action against officer, 563

Verdict
Jury’s right to flnd general verdict, 599
on heoliday, 638
by judge holding speedy trial, 673
View’
by jury, 633, 654

Wagers
See Betting

Walls
defacing or tearing wown, 159

War
levying, 54

Ward
Sea Guardian

Warehoise
false warehouse receipts, 321-323
wilfully destroying property in, 408

Warrant
arrest with or withont, 25-34
when unnecessary for arrest, 450-454
execution of, 25
forms of, 471
irregularity of, 25, 27
of arrest, discretion of justices to issue,
488
execution of, 472
backing, 473
bench warrant, 665, 566
for suspected deserter, 468
resisting execution of, §8
search warrant, for coneealed gold or
silver, 275, 481
for stolen goods, 476
for public stores, 481,
for timber detained, 48]
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INDEX,

Watrant—Continued Wilful act .
for women in bawdy-house, 482 presumption of intent to eause injury,
for gaming-house or lottery, 483. 404
for vagrant, 485 Wilful misconduct

to convey before justice of amnother deﬁ’ne'fsgggn

county, form, 460
in admirelty offences, 467
form of, 468
objection as to Drregularity in, 472
of eommitment of witness, 517, 518
of de]ii'verance, on admitting to bail,
a2
form, 523
to arrest absconder out on bail, 527
to apprehend person indicted, 566
of commitment of permon indicted, 567
to detain person indicted, 568
of committal on summary trial, 694
for witness in summary matters, 731
of distress in summary matters, 758-
760, 764, 768
endorsement of, 770
of commitment for trial, 514
of comumitment in summary matter,
T61-763, 765
for want of distress, 769
of commitment for default in finding
sureties, 849, 851
of distress for appeal costs, 804
of commitment for appeal costs, 806

Watch cases
words or marks on, as & false trade
deseription, 375

Water :
waterworks company, eriminal breach
of contract by, 428, 429

Weapons
dang:{erous, illegal possession or sale of,
5-80

carrying offensive, 78
refusing to deliver up, 79
pointing fire-arm at persom, 78

Wharf
stealing from, 300

Wharfinger
giving false warchouse receipt, 321
disposing of goode consigned om ad-
vances, 322
giving false receipt under the Bank
Act, 322, 323

Whipping
sentence of, 485
Wife
Bee Hugband and wife

will
theft of, 286
forgery of, 3568-362
using probate obtained by forgery or

perjury, 366

‘Windows
breaking, 160

Witch-craft
pretending to practise, 331

Withdrawal .
of summary charge, 740

Witness
tampering with, 112
conspiracy to absent himaself, 113
compelling evidence of, when found in
gaming-house, 486
procuring attendance of, on prelimin-
ary enquiry, 488
form of sumimons to, 488
Wtéen beyond justice’s jurizdiction,
49,
refusing to be examined, 494
form of commitment of, 484
conviction of for confempt, 489
form of, 490
vefore grand jury, cath of, 564
endorsing names, 564
cplling witnesess named on hack of in-
dictment, 534
competency of, 600
credibility of, 601
disclosing confldential ecommunication,
801
accomplice as, 601
expert evidence, 603
character evidence, 604
insane person as, 603
privilege from arrest, 607
witness fees, 608
beyond juriediction, 607
evidence under commission, 609, 610
warrant for, 06, 607
beyond jurisdiction, but in Canada, 607 .
proving previous conviction of, 620
adverse, 621
impeaching credit of, 821
former written statements of, 622
contradictory staterents by, 623
discrediting own witness, 621-823
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Witness—Continued

cross-examination as to previous state-
ments, 622, 623

atfendance at speedy trial, 676

warrgnt to apprehend, 677

procuring attendance at
trial, 694

fees of, in suminary proceedings, 766

ecompetent notwithstanding interest or
erime, 871

busband against wife, 871, 872

wife against husband, 871, 872

defendant az a, 872 .

ineriminating answers, 873

wute as a, 874

sSummary

‘Women

exempt from punishment of whipping,
857

offences against morality, 126-137

vagraney offences, 158-184

abandoning child under two, 172

negiecting duty to provide necessaries,
172

indecent assaults on, 213
rape, 221-225

procuring abortion, 227
proeuring miscarriage, 228
-bigamy, 229-235
polygamy, 235-237
abduetion of, 237, 238

Works, public v
possessing weapons near, 82
eale of liquors near, 82

<INDEX.

Worship
disturbing public, 125

_ Wounding

o
with intent, 201, 202
anlawful, 203
public officer, 203
robbery with, 336

. Wreck
defined, 11
stealing, 301

selling without title, 323

other offences respecting, 323
Wrecking

offence of, 409

attempt to wreck, 400

interfering with signals, 400

preventing saving of wrecked vessels,

410

Writ .
misconduet in execution of, 101
Writing
defived, 11
comparison of disputed handwriting,
621 '

See Forgery

Writ of error
aholished, 646

Wrong person
arrest of, 2V

Youthful offender
See Juvenile offender.



