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604. Application for bail after committal.— When
any person has been eommitted for trial by any justice the pris-
oner, his eounsel, solicitor or agent may notify the committing
justice, that he will, as soon as counsel can be heard, move
. before a superior court of the Provinee in which such person
stands commited, or one of the judges thereof, or the judge
of the County Court, if it is intended to apply to such judge,
under section 602, for an order to the justice to admit such
prisoner to bail,—whereupon such committing justice shall,
4s goon as may be, transmit to the clerk of the Crewn, or the
chief clerk of the Court, or the clerk of the County Court or
other proper officer, as the case may be, endorsed under Lis hand
and seal, a certified copy of all informations, examinations
and other evidence, touching the offence wherewith the prisoner
has been charged, together with a copy of the warrant of com-
mitment, and the packet containing the same shall be handed
to the person applying therefor, for transmission, and it shall
be certified on the outside thereof to contain the information
concerning the case in question. R.8.C. e 174, s 93.

2. Upon such application to any such court or judge the
same order concerning the prisoner being bailed or continued in
© custody, shall be made as if the prisoner was brought up upon
a habeas corpus. R.8.C. c. 174, 5. 94. .

3. If any justice neglects or offends in anything contrary
to the true intent and meaning of any of the provisions of this
section, the court to whose officer any such examination,
information, evidence, bailment or recognizanee ought to have
been delivered, shall, upon examination and proof of the
offence, in a summary manner, impose such fine upon every such
justice as the court thinks fit. R.8.C. e. 174, s. 95.

Admitiing t¢ bdail.]—Where there iz danger that accused peracns, com-
mitted for {rial, may purposely allow their bail to be forfeited with the
view of aveiding seandal, the court, on an application to admit them to
bail, should require the bail to be of a substaniial amount., R. v. Btewart
(1900}, 4 Can. Cr, Cas. 1531 {Man.).

The propriety of admitting to bail a prisoner eharged with an offence
which was formerly a felony is to be determined with the probability of his
appearing to take his triel and not with reference to the guilt or innocence
of the parfy, Short & Mellor’s Crown Prae. 376, :

Where & prisoner committed for trial on a charge of manslaughter would
ordinarily be admitted to bsail, bail will not be refused because the Crown
proseeutor swears t¢ a belief that he ean prove the offence to have been
wmurder, R.v. Spicer (1901}, 5 Can. Cr. Cas. 228,

Bail is a delivery or bailment of n person to his sureties, upon their
joining, together with himseif, in sufficient seeurity for his appearanee, he
being snpposed te continue in their friendly custody instead of going to
jail, Blackstone’s Com. Vol, 4, p. 206: ‘*He that is balled ig, in supposition



Pant XLV, PROCEDURE ON APPEARANCE. [§604] 525

of law, still in eustedy, and the parties that take him fo bail are in law his
}I:,e%pers, and may re-geize him o bring him in at sny time.’’ 2 Hawkins,
.G, 124

‘‘If a person be bailed by insufficient suretier he may be required, either
by him who took the bail, or by any one who hath power to bail him, to find
hetter sureties, and on his refusal may be commilted, for insufficient
sureties are as none.”’ Bacon's Abridg., title ‘‘bajl.,’”’ 8o, where it was
sworn that bail waas fietitious and utterly worthless, and the accused refused
te state who they wers, or where they were to be found, or that they had any
oxistence, an order was made requiring him to find other sureties within
four days, and put in good and gufficient bail before the judge making the
order, and that otherwise the aceused srhould be recommitted to jail, R.v.
Mason {1869}, 5 Ont. Pr. 125, per Morrison, J.

The reason for committing persons to prison before trial is for the pur-
pose of ensuring their appearance to take theirtrial, and the same principle
ia to be adopted on an applieation for bailing a person committed to take
his trial, and it is not a question &s to the gniltor innccence of the prisoner.
Hughes, Co. J., Elgin, in R. v. Brynes (1862}, 8 U.C.L.J. 76; K. v. Seaife,
9 Dowl. P.C. 563. But it is necessary to see whether the offence is serious,
and whether the evidence is strong, and whether the punishment for the
offence is heavy. So where on & charge of arson the evidence was strongly
presumptive of guilt, and there was evidemce that the prisoner had
endeavoured to purchage his escape from the custody of the constable who
hed arrested him, the judge’s direretion is properly exercised by refusing
hail. Ibid. The probability of the aececused voluntarily appearing to teke
his trial does not, in contemplation of law, exist when the erime charged is
of the highest magnitude, the evidence in support of the charge strong, and
the punishment the highest known to the Jaw. In such ease the judge will
not interfere to admit tobail. Baronnet’s Case (1852),1 E.&B. 1; but when
either of these ingredients is wanting, the jndge has & discretion whieh he
will exereise. Ex parte Maguire (1857), 7 L.C.R. 57, per Power, Circuit
Judge, for the distriet of Quebec, But if these elements be combined in any
e¢ase bail will be refused. Ex parte Corrivean (1866), 6 Li.C.R. 249; Ex parte
Robinson (1854}, 25 Eng. Law & Eq. R. 215,

If a true bill has been found by the grand jury, that fs.ct will have great
weight in the question of admitting to bail, but it is not conelusive as to
the prisoner's right to bail; and if upon reading the depositions aga,inst
him, they are found to ereate but 8 very slight suspicion of the prisonmer’s
gmlt he should be sdmitted to bail, notwithetanding the refusal of the
Crown officers to consent. Ex'parte Magmre (1857), 7 L.C.R. 57.

If the depositions afford a presumption of guilt, at leastso strong that a
grand jury would im the opinion of the judge hearing the application for
bail, find a true bill for murder againgt the seenged, the spplication should
be vefused. R.v. Mullady and Donovan (1868), 4 Ont Pr, 314, per Draper,
C.J, Prigoners charged with murder will not be admitted fo bail unless it
be under very extreme cireumstances, as where facts are brought before the
court to shew that the indietment cannoi be sustained. K. v, Murphy
{1853), 2 N.S.R. 158. But the court has undoubted power to admit to ball
in cases of murder. Re Bartlemy (1852), 1 E, & B. §,

The object to be kept in view is the ensuring the appearance of the
perties and nof the punishment, but the court eannot overlook the magnitude
of the erime charged, and the probable testimonytobe addueed in support.
And in Newfoundland some of the persons charged with murder alleged to
have been committed during & riot were admitted to bail on the postpone-
ment of their trial, where the witnesses for the defenee, numbering about
seventy, were angaged to progecute their employment in the sea fishery and
their detention woul@ deprive them of their means of livelihood at the only
season when they could earn it for themselves, the court diseriminating as
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tio the partias to be liberated on an analysis of the testimony. R. v, Coady
{1885}, Morris” Newfoundiand Decisions 58.

In Ex parte Baker (1872}, 3 Revue Critique (Que.) 46, a verdict of wilful
murder has been returned at a eoroner’s inguest, and & true bill subsequently
found by the grand jury against the acensed, He was tried and the jury
differed in opinion and were discharged. It did not sppear how the jury
were divided, or what was the precise obstacle to their unanimity. Applica-
tion was made by the prisoner’s ecunsel for permission to give bail for his
appearence to: take aunother trial, and on the return of & writ of habess
eorpus before the full Court of Queen’s Beneh (Duval, C.J., Caren, Drum-
reond, Badgleyand Monit, JJ.,) the accused was admitted tobail, himself in
£500, and two sureties for £250 each.

The mere eirenmngtanes that the aceused is able to give any rensonable
amcunt of bail which may be asked of him is not per se s ground for the
applieation. R. v. MeCormiek, 17 Irish Common Law Rep. 411,

It ie for the court to exercise a sound diseretion, and if satistied that not-
withstanding the ordering of bail, the prisoners are, in view of all the eir-
cumstanees, likely to be forthcoming at the proper time to anawer the charge,
bail may be ordered. R, v. Keeler (1877), 7 Ont. Pr. 117, 120, per Harrigon,
C.J.; R.v. Wood, 9 Ir, L.R. 71; R. v, Gallagher, 7 Ir. C.L. 19; R. v, Me-
Cartie, 11 Ir, C.L, 188, :

If the offence be not very serious and the depositions diselose no more
than slender grounds of suspieion, bail may be allowed. R. v. Jones, 4
T.C.R. (0.8,) 18, : .

The ¢ourt should no%, on an applieation for bail, weigh and deeide the
guestion of credibility of witnesses. R. v.Kesler (1877), T Ont. Pr. 117, 123,

‘Where a hahess sorpus hae been issued, the court hes power to admit
persons to bai! when aeoused of any felony, including murder. R. v. Fitz-
gerald, 3 U.C.R. {0.8.) 300; R. v. Higgins, 4 TU.C.E. (0.8.) 83.

By 32 & 83 Viet. (Can.}, oh. 30, secs. 61 and 62 {now Cr. Code 604}, nny
judge of a eourt of uperior erimingl jurisdietion in Ontario was empowered
to act on an upplieation for bail as if the party were brought before the full
eourt for that purpose under a writ of habeas ¢orpus, R. v. Chamberlain, 1
C.L.J. 157. In hsbeas corpus proceedings, when the prisoner, with the
depositions and warrant of commitment and the habeas corpus, are duly
returned, the court are to consider whether they will discharge, bail, or
remand him; gnd they may take a reasonable time for that purposs, and may
bail him de die in diem, or direet him to be detained in custody until they
shall have come to deeision. Chitty’s Criminal Law, Vol. 3, p. 128, And
if the eourt aseertain that there was no pretence for imputing to the prisoner
any indietable offence, they will discharge him., Ibid. A judge eannot
agcertain if there was a pretence for imputing an indietable offence unlers
the depositions are before him that he may judge whether the charge of the
prisoner having commitied sueh offenca is well or ill founded; and a writ of
babeas ¢orpus should not issne where no depositions have as yet been taken
by the magistrate, and the accused remains in custody on remand pending
& preliminary inguiry before the magistrate, such remand having been granted
to enable the prosecution to supply evidence in support of the charge. ERE.v.
Cox (1888}, 16 Ont, B, 228, per MeMahon, J. In the same cage it was held
that, although the statntory power of superior court judges to edmit any
perscen seeused of felony or misdemeanour to hail ‘‘when they think it right
to do o’ (Criminal Procedure Act, R.8.C. 174, gee. 83), pives authority to
admit to bail in cases where the accused has not been finally committed for
trial, bail shonld not be granted after the refusal of the magistrate to grant
same, unless the eourt ean say that he had not exercised a sound diseretion
in refusing if, or unless the depositions of the witnesses have been taken,
by a perusal of which the ¢ourt could judge of the nature of the case likely
to be presented at the trial in case the prisoner were commited for trial. R.



Part XLV, PROCEDURE ON APPEARANCE. [§ 606] 527

v. Cox (1888}, 16 Ont. B. 228, 232, per MeMahon, J. Bec. 83 of the Crim-
inal Procedure Act was the basis of the present see. 603 of tha Code, and
although the saving elause, containing the words quoted, has not been
repested in the Code enaetment, it would seem that its omission had made
no change in the law.

The Habeas Corpus Act, 31 Car, II., ¢h, 2, sse. 7, provides as followa:—

' That if any person or persons shall be eommitted for high treason or
felony, plainly and specially expressed in the warrant of commitment, npon
his prayer or petition in open court, the first week of the term, or first day
of the sessions of oyer and terminer and general gaol delivery to be brought
to his trial, skall not Le indieted soms time jn the next term, sesgions of
oyer and terminer or general gnol delivery after such commitment, it shall
and may be lawful to and for the jndges of the Court of King’s Bench and
justices of oyer and terminer or géneral gaol delivery, and they are hereby
required upon motion to them made in opsu court the last day of the term,
sessions or geueral gaol delivery, either by the prisoner or anyope on his
behalf, to get at liberty the prisouerupon hail, unless it appears to the judges~
and jugtices upon oath made, that the witnesses for the King eould not be
produced the same term, sessions or general gaol delivery, and if any person
ecommitied ae aforesaid, upon his prayer or petition in open eourt the firat
week of the term or first day of the sessions of oyer snd terminer and
general gnol delivery, to be brought to his trial shall not be indieted and tried
the seeond term, sessionsof oyer and terminer and general gaol delivery after
his eommitment, or uporn his trial shall be acquitted, he shall be discharged
from his imprizonment.’’

Under this statute the Urown iz not obliged to do more than indiet at the
first nssize after commitment, srd have the priscner tried st the second
sssize thereafter. R. v. Bowen, § C. & P. 509: R. v. Kesler (1877}, T Ont.
Pr. 117, 123. .

The assignment of that period by the statute is a declaration that in the
absence of sny special reason to the contrary, the prosecutor having bad his
vigilanee exeited by the prayer of the defendant in open court, should he
allowed thal peviod for preparing and getting up the case for the Crown,
without having the safe custody of the prisoner interfered with. R, v. Me-
Cartie, 11 Ir. C.L, 194. .

603, Warrant of deliverance.—Whenever any justice
or justices admit to bail any person who is then in any prison
charged with the offence for which he is so admitted to bail,
such justice or justices shall send to or cause to he lodged with
the keeper of such prison, a warrant of deliverance under hig or
their hands and seals, requiring the said keeper to discharge the
person so admitted to bail if he is detained for no other offence,
and upon such warrant of deliverance being delivered or lodged
with such keeper, he shall forthwith obey the same. R.S.C.
e. 174, 5. 84.

606, Warrant for the arrest of a person about to
abseond,—Whenever a person charged with any offence has.
been bailed in mauner aforesaid, it shall be lawfnl for any
justice, if he sees fit, upon the application of the surety or of
either of the sureties of such person and upon information being
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made in writing and on oath by such surety, or by some person
on his behalf, that there is reason to believe that the person
g0 bailed is about to abscond for the purpose of evading justice,
to issue his warrant for the arrest of the person so bailed, and
afterwards, upon being satisfied that the ends of justice would
otherwise be defeated, to commit such person when so arrested
- to gaol until his trial, or until he produces another sufficient
surety, or other sufficient sureties, as the case may be, in like
manner as hefore.

607. Delivery of accused to prison,—The constable or
any of the constables, or other person to whom any warrant of
commitment authorized by this or any other Act or law is
directed, shall convey the accused person therein named or
described to the gaol or other prisen mentioned in such warrant,
and there deliver him, together with the warrant, to the keeper
of such gaol or prison, who shall thereupon give the constable
or other person delivering the prisoner into his enstody, a
receipt for the prisoner, setting forth the state and condition of
the prisoner when delivered into his custody.

2. Such receipt shall be in the form DD in schedule one
- hereto. R.8.C. ¢. 174, 8. 85.

_FORM DD.—

GAQLER’S RECEIPT TO THE CONSTABLE FOR THE
PRISONER.

I hereby certify that T have received from
W. T., constable, of the county of , the
body of A. B., together with a warrant under
the hand and seal of J. 8., Esquire, justice of
the peace for the said county of , and that
the said A. B. was sober (or as the case may be),
at the time he was delivered into my custody.

P. K,
Keeper of the common gaol of the said county.
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PART XLVI,

INDIOTMENTS.

Seot. : :

608. Indictments need not be on parchment,

609. Statement of venue,

610. Heading of indictment.

611, Form and contents of counts.

612. Offences may be charged in the alternative.

618. Certain objections not to vitiate counts.

614. Indictment for high treason or treasonable offence.
615. Indictments for libel. .

6145. Indictments for perjury and certwin other offences.
617. Particulars, ' '

618. Indictment for prelending to send money, elc., in letter.
619. Indictmenis in certain cases.

- 620. Property of body corporate.

621. Indictment for stealing ores or minerals.

622. Indictment for offences in respect to postal cards, ete.
623. Indictments against public servants.

624. Indictment for offences respecting letter bags, efe.
625. Indictment for stealing by tenant or lodger.

626. Joinder of counts and proceedings thereon.

687, Accessories after the fact, and receivers.

628. Indictment charging previous conviction.

629, Objections to an indictmend.

680. Time to plead to indictment.

631. Special pleas. _

632. Depositions and judge’s notes on former trial.
683. Second accusation.

684. Plea of justification in case of libel.

608. Indictments need not be on parchment.—It
shall not be necessary for-any indictment or any record or docu-
ment relative to any criminal case to be written on parch-
ment. R.S.C. c. 174, 5. 103, '

34—CRIM, CODY.
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609: Statement of venue.—It shall not he necessary to
state any venue in the body of any indietment, and the district,
county or place named in the margin thereof, shall be the venue
for all the facts stated in the body of the indictment; but if
local description is required, such local deseription shall be
given in the body thereof. R.8.C. e. 174, s. 104

Venue.] —The visne of the place of trial—the venue—is regularly the
visne of the plaece of the erime, i.e., the same county, distriet or place;
and the trial then takes place by & jury of that eouuty or district taken
from s panel summoned by the sheriff of the same. Malott v. R. (1486),
1 B.C.E., pt. 2, p. 212; Sproule v. B., 1 B.C.RE., pt. 2, p. 218, and sub-
nom: Re Sproule, 12 Can. S.C.R. 140, But by resscn of the extended
jurisdistion of justices fo hold preliminary enquiries in eertain cnses
although the offences were not within the territery for whieh they were
commissioned to be justices (see secs, 553-556), a committal for trial, and
consequently the trial itself may be in another distriet. A justice has
under sec, 554 jurisdietion to compel the attendance of an accused person
for the purpose of & preliminary inquiry to be held by him if the charge
against the person aecused is that he has eomwmitted an indictable offence
in any part of the same provinee, and is, or is suspected to be, or resides, or
iz suspeated to reside, within the territorial limits of the justiee’s distriet.
Seo, 554. Jurisdietion also sttauches on a charge of receiving stolem pro-
perty, if the theft tock place within the justiee's limits, or if the aeceused
has the stolen property within sueh limits in his possession, although
stolen or unlawfully sequired or unlawfully received elsewhere. Seec. 554.
If, however, an aceused person is brought before a justice charged with an
offence committed out of the llmits of the latter’s jurisdietion but over
which he hag jurisdietion by reeson only of auch special provisions, the
justice has = diseretion after hearing both the proseeution and the defence
on the quesiion of removal, and at any stage of the preliminary enquiry,
to order the accused to be taken by o econstable before & justice whosre
territorial jurisdietion extends over the place where the offence wag com-
mitted. See. 557.

Objection to venue,]—An objeetion to the jurisdistion in respeet of venue
had formerly to be raised by a speelal plea to the indietment. K. v.
O'Rourke, 1 O.R. 464, whieh ples was required to be duly verified by
affidavit or otherwise. R. v. Malott (18853}, 1 B.C.R., pt. 2, p. 207:
Malott v. B. (1886), 1 B.C.E., pt. 2, p. 212; butf see. 631 abolishes that
form of special plea, and any such ground of defence may now be relied on
under the plea of not guilty. SBee. 631 (2).

.Change of venue.] —Bee sec. 600,

610. Heading of indictment.—It shall not be necessary
to state in any indictment that the jurors present upon oath or
affirmation.

9. It shall be sufficient if an indietment begins in one of
the forms EE in schedule one hereto, or to the like effect.

8. Any mistake in the heading shall, upon being discovered,
he forthwith amended, and whether amended or not, shall be
immaterial.
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Fornw EE—

In the (name of the court in which the indici-
ment 18 found).

The jurors for our Lord the King present
that

(Where there are more counts than one, add
at the beginning of each count):

“ The said jurors further present that 7

611. Form and contents of counts,—Every count of an
indietment shgll contain, and shall be sufficient if it containg,
in substance a statement that the accused has committed some
indietable offence therein specified.

2. Buch statement may be made in popular langnage with-
out any technical averments or any allegations of matter not
essential to be proved. .

3. Such statement may be in the words of the enactment
describing the offence or declaring the matter charged to be
an indictable offence or in any words sufficient to give the
accused notice of the offence with which he is charged.

4. Every count shall contain so much detail of the circum-
stances of the alleged offence as is sufficient to give the accused
reasonable information as to the act or omission to be proved
against him, and to identify the transaction referred to: Pro-
vided that the absence or insufficiency of such details shall not
vitiate the count. )

5. A count may refer to any section or sub-section of any
statute creating the offence charged therein, and in estimating
the sufficiency of such count the court shall have regard to such
reference,

6. Every count shall in general apply only to a single trans-
action.

Foru FF.—

EXAMPLES OF THE MANNER OF STATING OFFENCES.

{a) A. murdered B. at , on .

(b) A. stole a sack of flour from a ship called the >
at , on .

(¢) A. obtained by false pretenses from B, a horse, a cart,
and the harness of a horse at , on _ .

(d) A. committed perjury with intent to procure the con-
vietion of B. for an offence punishable with penal servitude,
namely robbery, by swearing on the trial of B. for the rob-
bery of C. at the Court of Quarter Sessions for the county of
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Carleton, held at Ottawa, on the day of
1879; first that he, A. saw B. at Ottawa, on the
day of ; secondly, that B. asked A. to lend B.
money on a watch belonging to C.; thirdly; &e.

or

(¢) The said A. committed perjury on the trial of B. at a
Court of Quarter Sessions, held at Ottawa, on
for an agsault alleged to have been commiited by the said B.
on C., at Ottawa, on the day of by swearing
to the effect that the said B. could not have been at Ottawa, at
the time of the alleged assault, inasmuch as the said A. had
seen him at that time in Kingston.

(f) A., with intent to maim, disfigure, disable or do
grievous bodily harm to B., or with intent to resist the lawful
apprehension or detainer of A. (or C.), did actmal bodily
harm to B. (or D.). .

{g) A., with intent to injure or endanger the safety of per-
'sons on the Canadian Pacific Railway, did an act calculated
to interfere with an engine, a tender, and certain carriages on
the said railway on , at , by (deseribe with so
much detail as is sufficient to give the accused reasonable
“information as to the acts or omissions relied on against him,
and to identify the transuction),

(k). A. published a defamatory libel on B. in a certain
newspaper called the , on the day of ,

D. , which libel was contained in an article headed
or commencing (describe with so much detail as is sufficient
to give the accused reasonable information as to the part of the
publication to be relied on against him), and which libel was
written in the sense of imputing that the said B. was (as the
case mag be).

Sufficiency of the indictment.]—The examples in Code Form FF, of the
degeription of offences in indietments are intended to illustrate the pro-
visions of Code see. 611, relating to the form of sounts; and the operative
offect of Form FF under sec. 982 is not restricted to the validating of
counts in respect only of the particular offences for which examples are
glven in the Form, bnt extends to counts for other offences. R. v.
Skelton {1898), 4 Can, Cr. Cas. 467 (N.W.T.}.

An indietment only states the legal eharacter of the gffence and does not
‘profess to furnish the details and partieulars. These are supplied by the
depositions and the practics of informing the prironer or his eounsel of any
additional evidence not in the depositions what it may bae intended to pro-
duce at the trial. Mnleahey v. K. (18681, L.R. 3, H.L, 306. Per Willes,J.;
Downie v. R, (1888}, 16 Can, 3.C.R. 358, 275.

Euoh count of an indietment must contain a statement of all the essen-
tisl ingredients which constitnte the offence charged. E. v. Weir {No. 5}
{1900}, 3 Can. Cr. Cas. 499 (Que.}.

i



Part XLVI | INDIOTMENTS. [(§611] 533

An indietment is sufficient {n form if it contains all the allegations
esgential to eonstitute the offence and ¢harges in substance the offence
created by the stetute; and it is immaterial In what part of the same the
averment is contained, or that worde of equivalent import are used instead
of the language of the statute. An indietment charging bank officials with
having made a monihly report, ete., ‘‘ a wilfal, false and deceptive state--
ment '’ of and eoncerning the affairs of the bank, with intent to deceive,
sufficiently charges the offence, under seetion 99 of The Bank Act, of hav-
ing made '’ a wilfully false or deeeptive stetement in any return or report '*
with sueh intent, R. v. Weir (No. 1), 3 Can. Cr. Cas. 102, R.J.Q. 8
Q.B. 521,

A count in an indietment charging that the defendant aeting undera
power of attorney fraudulently sold certain bank shares and fraudulently
converted the preeeeds '‘ and did thereby steal the said proceeds’’ is not
bad as charging two offences, and the reference to the fraudulent sale and
fraudulent conversion are to be taken as deseriptive of the means whereby
the offence of stealing under & power of sttorney was committed. R. v.
Fulton {1%00), 5 Can. Cr. Cas, 36 (Que.).

It is not necessary that an indietment whieh sufficiently deseribes that
which is by statuie an indictable offence should c¢onelude with the words
‘“against the form of the gtafute in sueh case made and provided, and
against the peace of Our Lady the Queen, her Orown and dignity.” R.v.
Doyle (1884}, 2 Can, Cr. Cas. 385 (N.8.).

Where tw0 or more nemes sre Iaid in an indietment under an alias dictus
it is not necessary to prove them all, R. v. Jacobs (1889}, 16 Can. 8.C.R.
433, J. was indicted for the murder of A.J,, otherwise called K.K. On the
trial it was proved that the deceased was known by the name of K. K., hut
there was no evidence that she ever went by the other name. Held, that
thig variance between the indietment and the evidemes did not invelidate
the convietion of J. for manslanghter. Ibid. :

Ag a general rule the name of the person against whom sn offence has
been committed should be given, and any property which has been the
subjeet of an offence should be deseribed. But to prevent a erime going
unpunished where it is impossible to give the name of the party, it is in
such cages sufficient, as an exeeption to the genersl rule, for the grand jury
to gtate that it has been committed against a person to the jurors unknown.
R. v. Taylor (1895), R.J.Q. ¢ Q.B. 225,

An indietment charging that the accused unlawfully attempted to steal
from the person of an nnknown person the property of sueh unknown person
without giving the name of the person against whom the offence was com-

" mitted or the deseription of the property the accused attempted to stesl, is
suffieient, R. v. Taylor (1895), R.J.Q. 4 Q.B, 226.

An indietment that does not set up in the statement of the ¢harge all the
essential ingredients, is defective and ecannot be sustained. 8o where an
indietment charging the publication of a defamatory libel, did not state that
the same was likely to injure the reputation of the libelled person by expos-
ing him toc hatred, eontempt or ridienle, or was designed to insult him, it
was held bad by reason of the ‘omission of an essential ingredient of the
offerea. Buch an indietment cannot be amended and must be set aside and
quashed as the defect iz a matter of substance. R. v. Cameron (1898}, 2
Can. Cr. Cas. 173 {(Wurtele, J.).

If 18 not necessary to allege in an indictment facts whieh the law will
necosgarily infer from the proof of other facts whieh are alleged. So where
an indietment for unlawfnlly writing and publishing a defamatory lihel
omitied to allege that the libel was published malieiously, it was held that
the indictment was nevertheless good inasmuch as, upon proof of the publi-

.eation of the libel, the legal inference, until rebuted by the defendant, was
that it was published maliciounsly; and the allegation that the publication
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was malicious was not, therefors, n nmecessary averment. R.v. Munslow
{1895}, 18 Cox C.0. 112 (Lord Russell, C.J., Pollock, B., Wills, Charles
and Lawrenca, JJ.).

Where a persofl charged bafore 8 eourt of summary jurisdiction has a
right to elect to be tried by a jury in respect of an offence punishable sum-
marily and not originglly indietable, and by statute the court is thereupon
to deal with the case as if the acensed were charged with an indietable
offence and not with an offence punishable on snmmary convietion, it has
been held that, updn un indietment being preferred accordingly, the fact
that the indietment is preferred in consequence of the defendant’s claim to
be tried by a jury is not a necessary averment therein. R. v, Chambers
{1896}, 18 Cox (.C. 401, 75 Eng. L.T. 76 (Lord Russell, .., Pollock, B.,
Hawkins, Grantham anl:l Lawranece, JJ,).

The shsence or the insufficienay of particulars does net vitiate an indiet-
ment; but if it should be made to appear that there is areasonable necessity
-for more speeific Information, the court may, on the application of the
aceused person, order that further particulars be given, but such au erder i
altogether within the judieis] diseretion of the judge., R, v.Franee (1888},
1 Clan, Cr, Cas. 321, 329 {Q.B. Montreal).

Judge Tascherean, in his book on the Criminsl Code (1893}, p. 675-878,
#ave: ‘' The first sub-section of this sec, 611 cannot probably bear the con-
gtruction that the wordiug of it, taken literally, wounld at firet suggest. The
whole Aet, taken together, does not seem to allow of such a construetion.

Sub sec. 2 of sac. 611 may perhaps dispense with, for ingtanse, the
Wmd “ purglariously’’ in indietments for burglary, but leaves it uecessary
to aver all matter necessary to be proved. . . . Sub-see. 3will probably
not Teeeive & wider construetion than the same enactment ag reproduced in
#e0. 734, ms to indietments for any offence against this Aet, has heretofore
recoived. . . . Sub-sec. 2 of this sec. 611 assumes negatively that all
maetter of fret necessary to be proved must be alleged in the indistment. It
still remains the rule that an indietment which does mot substannallv Bet
down all the elements of the offence is void.’’

Thers i & difference hetween an indictment which is bad for charging an
aet whieh as laid is no erime, and an indietment which is bad for eharging a
erime defectively: the latter may be alded by verdiet, the former cannot.
R. v. Waters (1848}, 1 Den, C.C. 356. If a subsetantial ingredient of the
offence does not appear on the face of the indietment, the court will arrest
the judgment, See. 733 {2); R. v. Carr, 26 L.C. Jur. 61; R, v. Lynch, 20
L.C. Jur, 187, If the indietment is in sueh a form that it does not charge
an effence, the court eannot nllow an amendment fo remedy the defect. R.
v. Flynn, 18 X,B.R, 321; R. v. Norton (1886), 16 Cox C.C. 89: R, v. James
{1871); 12 Cox C.C. 127; R. v. Morrison, 18 N.B.R. 682. Nor is an amend-
ment to be made if it cha,nn'e the nature rmd quality of the offence. R. v.
Wright (1860), 2 F. & F. 320,

If the indietment charges no erime, the defect is & matter of substance
#nd not amendable, and the court is obllgad to arrest the judgment., R, v,
Carr, 26 L.C. Jur. 61 R. v. Wheatley (1761), 2 Burr. 1127; R. v. Turher
(1830) 1 Moo. 239; R. v, Webb (1848), 1 Den. C.C. 333. And a plea of
guilty is not a waiver, and does not prevent the defendant from moving in
arrest of judgment as to defects apparent on the record. R. v. Brown
{1890}, 24 Q.B.D. 357,

But if the defact iy one which the court has the power to amend, sec. 629
«of the Code then applies, and the objection must be raised before plea. R.
¥. Mason, 22 U.C.C.P. 246.

Amending the indictment.]—Bee sec. 723.
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612. Offences may be charged in the alternative.—
"A count shall not be deemed objectionable on the ground that
it charges in the alternative several differemt matters, acts or
omdssions which are stated in the alternative in the enactment
deseribing any indictable offence or declaring the matiers,
acts or omissions charged to be an indictable offence, on the
ground that it i§ double or multifarious: Provided that the
accused may, at any stage of the trial, apply to the court to
amend or divide any such count on the ground that it is zo
framed as to embarrass him in his defence.

2. The court, if satisfied that the ends of justice require it,
may order any count to be amended or divided into two or
more counts, and on such order being made such count shall
be so divided or amended, and thereupon a formal commence-
ment may be inserted before each of the counts into which it
is divided.

613, Certain objections not to vitiate counts.—
No count shall be deemed objectionable or insufficient on any
of the following grounds; that is to say:—

(a) that it does not contain the mame of the person
injured, or intended, or attempted to be injured; or

(b) that it does not state who is the owner of any pro-
perty therein mentioned; or

{¢) that it charges an intent to defrand without naming
or describing the person whom it was intended to defraud;
or

(d) that it does mot set out any document which may
be the subject of the charge; or

(e) that it does not set out the words nsed where words
used are the subject of the charge; or

(f) that it does not specify the means by which the
offence was committed; or '

(¢) that it does not name or describe with precigion
any person, place or thing: )

{ Amendment of 1898).

(h) Or in cases where the consent of any person, official
or authority is required before a prosecution ean be insti-
tuted, that it does not state that such consent has been
obtained.
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Provided that the court may, if satisfied that it is neces-
sary for a fair trial, order that a particular further describing
such document, words, means, person, place or thing be furn-
ished by the prosecutor.

Sufficiency of indictment, |—See note to sec, 611, and as to alleging prop-

erty in one of geveral joint owners named *‘ and others’’ and other details
of deseription in eertain eases specified, see sec. 619,

Particulars.]—In determining whether *‘a particular”™ is required or
not and whelher & defeet in the indietment is material to the substantial
justice of the case or not, the court may have regard to the depositions.
Boee. 617 (2). When a particular is delivered in pursuance of an order, the
acoused is entitled to have a copy supplied te himeelf or to his solicitor
withoul eharge therefor. See. 617. The trial proceeds as if the indietment
had been amended in conformity with the particulars delivered. Ibid.

614. Indictment for treason.—Every indictment for
treason, or for any offence against Part IV, of this Act, must
state overt acts and no evidence shall be admitted of any overt
act not stated unless it is otherwise relevant as tending to prove
some overt act stated.

2. The power of amending indictments herein contained
shall not extend to authorize the court to add to the overt acts
stated in the indietment. '

615. Indictments for libel.—No eount for publishing
8 blasphemous, seditious, obscene or defamatory libel, or for
selling or exhibiting an obscens book, pamphlet, newspaper or
other printed or written matter, shall be deemed insufficient on
the ground that it does not set out the words thereof: Provided
that the court may order that a particular shall be furnished
by the prosecutor, stating what passages in such book, pam-
phlet, newspaper, printing or writing are relied on in support
of the charge,

2. A count for libel may charge that the matter published
was written in a sense which would make the publishing erim-
inal, specifying that sense without any prefatory averment
showing how the matter was written in that sense. And on the
trial it shall he sufficient to prove that the matter published
was criminal either with or without innuendo.

Particulars.]—The power here given to order the delivery of particnlars
in eases of libel, ete., is in addition to the genersl powers conferred by sec.
613. .
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616. Indictment for perjury and certain other
offences,—No count charging perjury, the making of a false
oath or of a false statement, fabricating evidence or suborna-
tion; or procuring the commission of any of these offences,
ghall be deemed insufficient on the ground that it does not state
the nature of the authority of the tribunal before which the
oath or statement was taken or made, or the subject of the
inquiry, or the words used, or the evidence fabricated, or on
the ground that it does not expressly negative the truth of the
words used: Provided that the court may, if satisfied that it
is necessary for a fair trial, order that the prosecutor shall
furnish a particular of what is relied on in support of the
charge.

2. No eount which charges any false pretense, or any fraud,
or any attempt or eonspiracy by fraudulent means, shall be
deemed insufficient becanse it does not set out in detail in
what the false pretenses or the frand or fraudulent means con-
sisted: Provided that the court may, if satisfied as afore-
said, order that the prosecutor shall furnish a particular of the
above matters or any of them.

3. No provision. hereinbefore contained in this part as to
matters which are not to render any count objectionable or
insuffieient shall be construed as restricting or limiting in any
way the general provisions of s. 611. R.8.C. c. 174, 5. 107.

It is submitted that the second sub-seetion does not mean that the false
pretenge need not be set out at alli, While Meredith, C.J., in his judgment
in B. v. Patterson (1803), 2 Can. Crim. (as. 339, speaks of the *'addition
of the words unnecessarily seiting out in what the false pretences eon-
sisted,”” and expresses the view that the indietment would have been fully
suthorized by see. 641 it laid *‘ without alleging in what the false pretence
consisted,'’ it will be observed that Resge, J., limits his opinion to the case
of an indictment in whieh the false pretence ie not set onf in detail. See
note to sec. 611,

617, Particulars,—When any such particular as afore-
said is delivered a copy shall be given without charge to the
accused or his solicitor, and it shall be entered in the record,
and the trial shall proceed in all respects as if the indictment
had been amended in eonformity with such particular.

" 2. In determining whether a particular is required or not,
and whether a defect in the indictment is material to the sub-
stantial justice of the case or not, the conrt may have regard
to the depositions. ’

See secs. 613 and 615,
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618. Indictment for pretending to send money, ete.,
in letter.—TIt. shall not be necessary to allege, in any indiet-
ment against any person for wrongfully and wilfully pretending
or alleging that he inelosed and sent, or caused to be inclosed

~and sent, in any post letter, any money, valuable security, or
chattel, or to prove on the trial, that the act was done with
intent to defraud. R.8.C. e, 174, 5. 118,

619. Indictments in certain cases.—An indictment
shall be deemed insufficient in the cases following:

(a) If it be mecessary to name the joint owners of any
real or personal property, whether the same be partners,
joint tenants, parceners, tenants in common, joint stock com-
panies or trustees, and it is alleged that the property
belongs to one who is named, and another, or others, as the
case may be; _

(b) if it is necessary for any purpose to mention such
persons and one only is named;

(¢} if the property in a tm'np1ke road is laid in the
trustees or commissioners thereof without specifying the
names of such trustees or commlss:noners,

(d) if the offence is committed in respect to any pro-
perty in the occupation or under the management of any
public officer or commissioner, and the property is alleged
to belong to such officer or commissioner, without naming
him;

(e) if, for an offence under section 334, the oyster-
bed, laying or fishery is described by name or otherwise,
without stating the same to be in any partienlar county or
place. R.8.C. e, 174, 93, 118, 119, 120, 121 and 123,

620, Property of body corporate.-—All property, real
and personal, whereof any body corporate has, by law, the
management, control, or custody, shall for the purpose of any
indictment or proceeding against any other person for any
offence committed on or in respect thereof, be deemed to be the
property of such body corporate. R.8.C. e. 174, s 122.

621. Indictment for stealing ores or minerals.—
In eny indietment for any offence mentioned in sections 348 or
875 of this Act, it shall be sufficient to lay the property in His
Majesty, or in any person or corporation, in different counts
in such indictment; and any variance in the latter case, between
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the statement in the indictment and the evidence adduced, may
be amended at the trial; and if no owner is proved the indiet- .
rent may be amended by laying the property in His Majesty. -
R.8.C. . 174, 5. 124,

622 Indictment for offences in respect to postal
cards, et¢,—In any indictment for any offence committed in
respect of any postal tard, postage stamp or other stamp issued
or prepared for issue by the authority of the Parliament of
Canada, or of the Legislaturse of any Provinee of Canada, or by,
or by the authority of, any corporate body for the payment of
any fee, rate or duty whatsoever, the property therein may be
laid in the person in whose possession; as the owner thereof,
it was when the offence was committed, or in His Majesty if
it was then unissued or in the possession of any officer or agent
of the Government of Canada, or of the Province by the author-
ity of the Legislature whereof it was issned or prepared for
issne. R.8.C. e 174, 5 125,

623, Indictments against public servants.—In every
case of theft or fraudulent application or disposition of any
chattel, money or valuable security under ss. 319 {¢) and 321 of
this Aet, the property in any such chattel, money or valuable
security may, in any warrant by the justice of the peace before
whom the offender is charged, and in the indictment preferred
against such offender, be laid in His Majesty, or in the muni-
cipality, as the case may be. R.8.C. ¢ 174, 5. 126.

624. Indictments for offences respecting letter
bags, ete.— When an offence is committed in respect of a post
letter bag, or 2 post letter, or other mailable matter, chattel,
money or valuable security sent by post, the property of such
post letter bag, post letter, or other mailable matter, chattel,
money or valuable security may, in the indictment preferred
against the offender, be laid in the Postmaster-General; and
it shall not be necessary to allege in the indictment, or to prove
upon the trial or otherwise, that the post letter bag, post letter
or other mailable matter, chattel or valuable security was of
any value. '

2. The property of any chattel or thing used or employed in
the service of the post office, or of moneys arising from duties
of postage, shall, except in the cases aforesaid, be laid in His
Majesty, if the same is the property of His Majesty, or if the
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logs thereof would be borne by His Majesty, and not by any
person in hig private capacity.

8. In any indictment sgainst any person employed in the
post office of Canada for any offence against this Act, or against
any person for an offence committed in respect of any person so
employed, it shall be sufficient to allege that such offender or
such other person was employed in the post office of Canada at
the time of the commission of such offence, without stating
further the nature or particulars of his employment. R.S.C.
o. 35, s. 111,

625. Indictment for stealing by tenant or lodger,—
An indietment may be preferred against any person who steals
any chattel let to be used by him in or with any house or lodging,
or who steals any fixture so let to be used, in the same form as
if the offender was not a tenant or lodger, and in either case the
property may be laid in the owner or person letting to hLire.
R.8.C. e 174, a 127.

626. Joinder of counts and proceedings thereon,—
Any number of counts for any offences whatever may be joined
in the same indictment, and shall be distinguished in the manner
shown in the form EE in schedule one hereto, or to the like
effect: Provided that to a count charging murder no count
charging any offence other than murder shall be joined.

2. When there are more counts than one in an indietment
each count may be treated as a separate indictment.

3. If the Court thinks it conducive to the ends of justice to
do so, it may direct that the accused shall be tried upon any one

or more of such counts separately. Such order may be made
either before or in the course of the trial, and if it is made in
the course of the trial the jury shall be discharged from giving
a verdict on the counts on which the trial is not to proceed.
The counts in the indietment which are not then tried shall be
proceeded upon In all respects as if they had been found in a
separate indictment.

4. Provided that, unless there be special reasons, no order
shall be made preventing the trial at the same time of any
number of distinet charges of theft not exceeding three, alleged
to have been committed within six months from the first to the
last of such offences, whether against the game person or not.

5. If one sentence is passed upon any verdiet of guilty on
more counts than one, the sentence shall be good if any of such
counts wounld have justified it.
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Fory EE.—

HEADING OF INDICTMENT.

In the (name of the Court in which the indict-
ment 18 found).

The jurers for our Lord the King present
that

(Where there are more counts than one, add
at the beginning of each count):

“ The said jurors further present that g

Joinder of counts.]—Offences of the same character, though differing in
degres, may be united in the satme indictment, and the prisonertried on hoth
at the game time, and on the trial he may be convieted on the one and not
on the other, Theal v. B. (1832}, 7 Can, 8.(.R. 397, 405.

The former rule was that if different felonies were stated In several
counts of an indietment, while no objeeion eould be made to the indictment
on that secount in poinf of law, the judge, in his discretion, might quash
the indietment, or require the counsel for the prosecution to select one of
felonies and confine himself to that. That was techuieslly termed pufting
the proseeutor to his election, and was done when the prisoner, by reason of
two charges being ingnired into at the same time, would be embarrassed in
his defence, or, as it has been said, lest it should ** confound ' him in his
dafence, a. matter however only of prudence and diseretion, to be exer-
eised by the judge. Per Ritchie, C.J., in Treal v. R. {1882}, 7 Can, 8.C.R,
397, 405. A separate trial may now be directed under this seetion in respect
of any of the ecounts instead of putting the proseeutor to his eleetion.

Upon the trial at the same time and upon the same indiectment of three
distinet charges of theft alleged to have been eommitted within six months
of one another by a prisoner, the jury must necessarily be placed in pos-
sesgion of the evidence upon all the charges before being required to find
the vardict upon any of them, notwithstanding the danger that a jurymight
not separate and properly apply the evidenee upon the different eharges in
dealing with them. See Re A. E. Cross (1900), 4 Can. Cr. Caz, 173 (Ont.).

An indietment may now be laid under secs. 626 and 713, charging rape

and also assault with intent to commit rape. Tasehereau’s Cr. Code (1893},
p. 273,

Directing separate trial of persons jointly indicted.] — Where several
pergons are indicted jointly, the Crown has the option of having them tried
separataly inetead of together, and none of them can demand a separate.
trial as & matter of right. R. v. Weir (No. 4) (1808}, 3 Can. Cr. Cas.
351 (Que.},

But if the trial of the defendants jointly instead of separately would
work an injustice te any of them, the presiding judge may, on due eause
llleing shewn, exercise his discretionary right to direet a separate frial.
bid.

Whether or not a separate trial shall be granted on the appliestion of a
defendant is a matter in the diseretion of the eourt, R. v. Littlechild
{1871), L.R. 6 Q.B. 283. The aceused persons are not entitled as of right
to severance of trial; R, v, MeConohy (1874}, 5 Revue Legsale (Que.) 746,
per Monk, J., Q.B., Montreal; but the Crown is o entitled if the casze is
one in which & severance is practieable; 2 Hawking, P.C,, ch. 41, see, 8; 1
Bishop’s Crim, Prac. 1034, A severance iz not sllowed in the trial of
indietments for conapiracy or for riot, Starkie’s Crim. Plead. 36. And
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separate trials were refused where the charge ‘was subornation of perjury;
R. v. Gravel (1877), per Ramssy, J., Court of Queen’s Beneh, Montreal;
(not reported) referred to in Tasehereau’s Criminal Code of Canads
page 604,

On an indictment of three persons jointly, for publishing blasphemous
libels in ecertain numbers of & newspaper, two of them whose names were
on it a4 editor and publisher respeetively, having already been convieted on
a charge of publishing simiiar libels in another number of the ppper, it was
held that the third, whose case was that he was not connected with the
paper at all, ought {on his appliention) to be tried separately, as hiz trial
with the others might possibly prejudice him in his defence, espeeially as
he desired to call them as witnesszes, while it did not appeer that his
separate trial could at all embarrass the case for the prosecution as the
prosecuter would be entitled to give any evidense in his power to fix the
defendant with a joint liability for the acts of the others. R. v. Bradlaugh
and others {1883), 15 Cox C.C. 217 {Coleridge, L.C.J.). .

The trial judge has s discretion at the close of the case for the prosscu-
tion to submit the case of one of the defendants separately to the jury, it
no evidence is fo be given on his behalf; but he is not bound teo do s0. R.

. v. Hambly (1859}, 16 U.C.Q.B. 617, {Robindon, C.J,, MecLean and Burns,
J3.). When either the defendant or the prosecution desire to call one of
the nconsed to give evidence for or against a eo-defendant, & separate trial
should be asked for. Where persons are jointly indicted but are tried
separately, one of them is a competent witness against the other although
the defendant so called has not been tried and has not been discharged on
& nolle prosequi, and although he has not pleaded to the indietment. R. v.
Winsor, 10 Cox C.C. 276.

Before the Oanada Evidence Act, where priscners were indicted jointly,
&nd all pleaded not guilty, but heving severed in their challenges, the
Crown elected to proceed against three of them leaving the fourth to he
tried separaiely, it was held that he was a competent withess on behalf of
the other prisoners; R. v. Jerrett (1863), 22 U.C.Q.B. 499. {Hagarty, J.,
and Adam Wilson, J,), But if several prisoners jointly indicted were
jointly tried and had been given in charge to the jury the former rule was
that one of them while in sueh charge could not be ealled as a witness for
another. K. v. Payne (1872), 12 Cox C.C. 118 {Court for Crown Cages
Reserved).

Sinee the Canada Evidence Aet, 1893, every person charged with an offence
is a competent witness whether the person so charged is charged solely, or
jointly with any other person (see. 4). That section does not make the
accused person a compeliable witness in cirenmstances nnder which he was
under the prier law neither competent nor eompellable, ex. gr. atter being
given in eharge to the jury when heing jointly tried with othiers on the same
indietment. It, however, makes it possible for the aceused to go into the
witness box if he so desives, af the same time providing that the failure of
the person ehiarged to testify shall not be made the subjeet of comment by
the judge ot by counsel for the prosecution in addressing the jury (sub-seeo.
2 of sec. 4}, .

Where persons are jointly indieted and one pleads guilty and is sen-
tenced before the triel of the other is conelnded, the prisoner so sentenced
is rendered not only a competent but n ecompellabls wituess for or againat
the other. R. v, Jackson {1835), 6 Cox C.C. 525; R. v. Gullagher (1875),
18 Cox C.C. 81.

Where the accused person bacomes a witness either by reason of his
own elestion to give evidenee or his obligation to testify as having been
vendered a compellable witness, he is not exensed from answering any
question upon the ground that the angwer may tend to eriminate him or
may tend to establish his liability to a eivil proceeding et the jnetance of
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the Crown or of any person; (Canada Evidenee Act see. 5, amendment of
1898) provided, however, that if the witness objeets to answer upon that
ground and if but for sec. 5 of the Canada Evidence Act he would upon
sueh objection have been exeused from answering the question then,
although the witness shall be compelled to answer, yet the answer so given
shall not be used or be receivable in evidence sgainst him in *'any erim-
inal trial, or other eriminal proceeding against him, ihereafter taking
place '’ other than a prosecution for perjury in giving such evidence;
(Canada Evidence Act see. & (amendment of 1888}, See also R. v. MeLinehy
(1899}, 2 Can. Cr. Cas. 416.

627. Accessories after the faet, and receivers.
Every one charged with being an accessory after the fact to any
offence, or with receiving any property knowing it to have been
stolen, may be indicted, whether the principal offender or other
party to the offence or person by whom such property was so
obtained has or has not been indieted or convicted, or is or is not
amenable to justice, and such accessory may be indicted either
alone as for a substantive offence or jointly with such prineipal
or other offender or person.

2. When any property has been stolen any number of re-
ceivers at different times of such property, or of any part or
parts thereof, may be charged with substantive offences in the
same indictment, and may be tried together, whether the person
by whom the property was so obtained is or is not indicted with
them, or is or is not in custody or amenable to justice. R.8.C,
¢. 174, ss. 133, 136 and 138,

Aecessories after the faet.]—Ses secs. 63 (definition); 67 (in treason);
255 (in murder); 531 and 532 (punishment).

Recetvers.]—See sees, 314-318 (punishment}), and 715-717 (procedure and
evidence). :

If it be proved that one of the persons charged with joinily receiving,
separately reeceived any part of the property, the jury may conviet him
separately under the indietment against two or more. See. 715,

628. Indictment charging previous conviction.—
In any indictment for any indictable offence, committed after
a previous conviction or convietions for any indictable offence
or offences or for any offence or offences (and for which 2
greater punishment may be inflicted on that account), it shall
be sufficient, after charging the subsequent offence, to state that
the offender was at a certain time and place, or at certain times
and places, convicted of an indictable offence, or of an offence or
offences, as the case may be, and to state the substance and
effect only, emitting the formal part of the indictment and con-
vietion, or of the summary eonviction, as the case may be, for

]
b
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the previous offence, without otherwise deseribing the previous
offence or offences. R.8.C. ¢. 174, 5. 139.
See secs. 478, 676 and 604,

629. Objections to an indictment.—Every objection
to any indictment for any defect apparent on the face thereof
‘'shall be taken by demurrer, or motion to quash the indictment,
before the defendant has pleaded, and not afterwards, except by
leave of the Court or Judge before whom the trial takes place,
and every Court before which any such objection is taken may,
if it is thought necessary, cause the indictment to be forthwith
smended in such partieular, by some officer of the Court or
other person, and thereupon the trial shall proceed as if no such
defect had appeared; and no motion in arrest of judgment
shall be allowed for any defect in the indictment wiheh might
have been taken advantage of by demurrer, or amended under
the authority of this Act.

What defects are amendable.]—There is a difference between an indiet-
ment which is bad for eharging an sct whieh as laid is no erime, and an
indietment whieh is bad for charging a crime defectively; the latter may be
aided by verdiet, the former eannot. R. v. Waters {1848), 1 Den. C.C. 356.
If a substantigl ingredient of the offerice does not appear on the face of the
" indietment, the court will arrest the judgment. Or. Code, sec. 733 (2); R.v.
Carr, 26 L.C. Jur. 61; B. v. Lynek, 20 L.C.J. 187, If the indietment is in
such a form that it does not charge an offence, the court cannot allow an
amendment to remedy the defect, R.v. Flynn, 18 N.B.R. 321. R. v, Nor-
ton (1886), 16 Cox C.C. 58: R. v. James (1871}, 12 Cox C.C. 127; R. v.
Morrison, 18 N.B.R. 682, Nor is an amendment to be made if it change the
pature and guality of the offence, R. v. Wright (1860}, 2 F. & F, 320.

If the indietment eharges ne crime, the defect is a matter of substance
and not amendable, and the court is obliged to arrest the judgment. K. v.
Carr, 26 L.C. Jur. 81; R. v. Wheatley (1761}, 2 Burr, 1127; B. v, Turner
{1882), 1 Moo, 289; R, v, Webb {1848), 1 Den. C.C. 338. And & plea of
guilty is not a waiver, and does not prevent the defendant frem moving in
arrest of judgment as to defects apparent on the record, R. v. Brown
{1800}, 24 Q.B.D. 357.

But if the defect is one which the court hag the power io amend, see. 629
of the Code then applies, snd the objeetion must be raised before plea.
R. v. Mason {1872}, 22 U.C.C. P. 246.

‘With the exception of the added words ‘f except by leave of the counrt or
judge hefore whom the trial takes place,’’ this seetion is a re-enactment of
R.8.0. (1886), ch. 174, sec. 143, which was derived from 32-33 Viet. (Can.),
ch. 20, sec, 32,

The court is not ousted of its power to guash an indietment becanse s
plen has been pleaded, Tf it iz made apparent either on the face of the
record or by extrinsic evidenee that there is a want of jurisdietion, thecourt
will guash the indietment after plea pleaded, for at the time of pleading a
man might not he aware of the defeet of Jurisdietion, R. v, Heane {1864),
4 B, & 8. 047. In ordinary cases the defect in juriadiction would appesr on
the face of the indietment: but it is not neceszary to allege In the indiet-
ment that the preliminaries regquired by statute before preferring it, have
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been complied with; and in such eases the defect must be bronught to the
knowledge of the eourt by affidavit, Ibid.; R. v. Burke (1893), 24
Ont, R, 64, 4

Where the defendants had elected to be tried by the County Court judge
under the Speedy Trial clauses, they cannot be deprived of suech right
becanse indictments were found against them at the assizes for the offences
for which they had so elected to be tried, although through the mistake or
error of their junior counsel & ples of '* not gujlty ’’ was by him entered on
each of the indictments. R. v. Burke {1893}, 24 Ont. R, 64, 88.

An objeetion to an indietment sgainst & corporation upon the ground
that it does not disclose any offence in respect of which the defendant
eorporation conld be lishle, must be taken by demurrer and not by motion .
to quash. R, v. Toronto Ry. Co. {1800}, 4 Can. Or. Cas. 4 (Ont.}.

Section 629 applies only to formal defects, and the reason ia that the
graud jury nre the accusers on the indiectment, and the aceusation eannot be
changed inte another one without their coneent, and, if they have brought
an aceusation of an offence not known te the law, the court cannot turn it
into an offenee known to the law by adding fo the indietment.

In the Territories the Crown prosecutor is the accuser, and has the right
ander section 11 of the Norih- West Territories Aet amendment (54-55 Viet.
ch. 22} to substitute ancther charge in respect to the same offence, and
having that right it has been held that he may amend the original echarge
instead of substituting a new one. R. v. Bkeltom (1898), 4 Can. Cr. Cas.
467 (N.W.T.).

Strietly, a notice to quash an indictrnent eannot be made after plea, yet
in furtherance of substantial justice the eourt will sustain an objection,
though in striet law & prisoner may be too late in making it. R.v. Dowey
(1869}, 1 P.E.I, Rep. 291, But where the objection is merely technieal,
where the prisoner cannot be injured by the irregularity of whieh he
estoplaing, and it is evidently made merely in delay of justics, the eourt will
not nse ita power to assist him, Sir William Withpole’s Case, Cro, 134; K.
v. Sullivan, 8 A. & El 831. And a motion in arrest of judgment of guilty in
a murder case was refused on this prineiple, where it was objected that one
of the grand jury who found the indietment had alse been on the coroner’s
jury. R. v. Dowey (1869), 1 P.E.I. Rep, 291, per Peters, J.

It is not necessary tbat an indiectment which sufficiently deseribes that
which is by statute an indictable offence should eonelude with the words
i'against the form of the statute in such case made and provided, and
sagainst the pease of Our Lord the King, his Crown and dignity.”’ ER. v.
Doyle (1894}, 2 Can. Cr. Cas. 335 {N.8.).

In charging the offence of utfering a forged instrument, the indietment
must aver that the defendants made use of or uttered the instrument knowing
jt to have been forged. A count of an indietment charging the defendant
with having, with infent to defraud, unlawfully made use of and uiterad a
promisgory note, alleged to have been made and signed by one of the defen-.
dants by procuration, without lawful suthority or exeuse and with intent to
defraud, is defactive if it does not also allege that the defendants knew it
to have been so made snd signed. Such a defsct ia one of substanee and
cannot be amended under thia section. B. v. Weir {Neo. 5), 3 Can, Cr. Cas.
499 (Que.).

Where to sn indietment for libel a plea of justification was held to be
ingnfiicient becanee it did not set out the partieular faets upon whieh the
defendant intended to rely, it was held that the eourt should in the exerciee
of itz jurisdietion guash the plea upon & summary motion, without re-
quiring a demurrer. R. v, Creighton (1880}, 19 O.R. 339.

Ag to pewers of amendment see sec. 728.

35—CRIM ., CODE,
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630. Postponing the trial.—No person' prosecuted
ghall he entitled as of right to traverse or- postpone the
trial of any indictment preferred against him in any Court, or
to imparl, or to have time allowed him to plead or demur to any
guch indictment: Provided always, that if the Court before
which any person ig so indicted, upon the application of such
person or otherwise, is of opinion that he ought to be allowed a
further time to plead or demur or to prepare for his defence, or
otherwise, such Court may grant such further time and may
adjourn the trial of such person to a future time of the sittings
of the Court or to the next or any subsequent session or sittings
of the Court, and upon such terms, as to bail or otherwise, as to
the Court seem meet, and may, in the case of adjournment to
another session or sitbing, respite the recognizances of the prose-
cutor and witnesses accordingly, in which case the prosecutor
and witnesses shall be bound to attend to prosecute and give
evidence at such subsequent session or gittings without entering
into any fresh recognizances for that purpose. R.8.C. e. 174,
8. 141. :

- - Application to postpone triel.]—An application to posipone a trial by jury
in eonsequence of the absence of material witnesses must be supporfed by
special affidavit shewing that the witnesses are material. R. v. Dougall
{1874), 18 L..C. Jur. 85.

It is no ground of ‘' surprise’’ that the prisoner had ne knowledge of
the evidence to be produced egainst him, for no one is obliged, by pleading,
or otherwise, to disclose the evidence by which his case is to be supported.
It is sufficient that the party iz fully apprised of the cuse or charge which it
ig propossd to prave against him, and he must then, being so informed,
prepara himself to repel it. R. v. Blavin {1866), 17 T.C.C.P. 205.

Where It appears by affidavit that a necessary witness for the prisoner is
ill (R. v. Hunter, 3 C. & P. 581}, or that a witness for the prosecution is-
ill (R. v. Bowen, 8 . & P. 509), or unavoidably absent, or is kept out of
the way by the sontrivance or at the instigation of the prisoner, the eourt
will postpone the trial, unless it appear that the requirements of justice can
he satisfied by reading the witness’s depositions before a magistrate.
Roseos Cr, Fvidence, 11th ed., 185.

If the application is made on the ground of the absence of a material
witness, the judge will require an afldavit stating the points which the
witness is expected to prove, inm order to form & judgment whether {he
wituess 19 & material one or not. R. v.Savage, 1 C. & K. 75, An affidavi{
of & surgeon, that the witness is the mother of an nnweaned child afiticted
with an intlammation of the lungs, who oould neither be brought to the
assize town nor separated from the mother without danger to life, is a
suffleient ground on which to found a motion to postpene the trial. Ib.
Where a prisoner’s counse! moved to postpone a trial for murder, on an
affidavit which stated that one of the witnesses for the proseeution, whe
had been bound over to appear st the sssizes, was sbsent, and fhat on
erogs-examination this witness could give materinl evidenee forthe prisoner,
Cresswell, J., after consulting Patteron, J., held that this was a sufficient
grourd for postponing the trial, without shewing that the prisoner had at
all endeavenred to proeure the witness’s attendance, as the prisoner might
ressonably expeet, from the witness having been bound over, that hie would
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appear. R. v. Mscarthy, Carr. & M, 625. In R. v, Palmer, 6 C. & P. 652,
the judges of the Central Criminal Court pestponed until the next session
the presentment of 3 bill for a capital offence to the grand jury, upon the
affidavit of the attorney for the prosecution, that s witness, whoee evidence
wag gworn to be material, wasg too ill to attend, and they refused to refer to
the deposition of the wiiness to aseertain whether ke deposed to material
faets. Where, in a ocase of murder commitied in Newcastle-upon-Tyne,
which had created great exeitement, & newspaper published in the town
had spoken of the prisoner as the murderer, and several journsais down to
the time of the aseizes had published paragraphs, implying or tending te
shew his guilt, and it appeared that the jurors at such assizes were ehosen.
from within a cirele of fifteen miles round Neweastle, where such papers
were chielly cirenlated, but that at the summer pasizes they would be taken
from the more distant parte of the county of Northumberland {into which
the indietment had been removed), Alderson and Parke, BB., postponed
the trial until the following assizes. Aldersom, B., bowever, said: “*1
yield to the peculiar eircumstances of the ease, wishing it to be understood
that T am by no means disposed to encourage a precedent of this sort.”’ R.
v. Bolam, Neweastle Spring Ass. 1839, M.8.: 2 Moo. & R. 192. See also
R. v, Joliffe, ¢ T.R, 285. And in R. v. Johnson, 2 C. & K. 354, the same
learned judge refused to postpone the trial of a prisoner charged with
murder, on the ground that an opportunity might he thereby afforded of
investigaling the evidence and characters of ceriain witnesses who had not
heon examined hefore the committing magistrate, but who were to he
ealled for the prosseution to prove previous attempts by the prisoner on the
life of the deceased. A trial for murder was postponed till the next assizes
by Channell, B., upon an affidavit of a medics] man as to a witness heing
unghle to travel, although sueh +itness was mot examined before the
magistrate, and slthough the trial had been fixed for a particular day. R.
v. Lawrence (1866), 4 B, & F. 901.

1n general, a trial will not he postponed to the next sssizes before a hill
is found. R, v. Heesom, 14 Cox C.(. 40. BEut where it was shewn that the
attendance of witnesses, inmates of a workhouse in which smalipox had
broken out, was necessary, Baggallay, L.J., did not reguire any bill to be
sent up hefore the grand jury, but postponed the trisl to the next assizes,
%d(nsitting the prisoner to bail in the meantime, R. v. Taylor (1882}, 15 Cox

A8,

In no instance will & trial be put off on account of the absence of wit-
nesses to character. R. v. Jones (1806), 8 East 34.

Where the prisoner applies to postpons the trial, he will be remanded
and detained in eustody till the next assizes or sessions, or will be admitted
o batl, but he is never reguired to pay the costs of the prosecutor. R.v.
Hunter, 3 C. & P. 501. Where the application ia by the proseeutor, the
court in its diseretion will either detain the priponer in custody, or admit
him to bail, or discharge him on his own recognizances. R.v. Beardmore
(1886}, 7 . & P. 497; R, v, Parish (1837}, id. 782; R. v. Oshorne {1837},
id, 798; see also B, v. COrowe, 4 O, & P, 251.

631. Special pleas.—The following special pleas and no
others may be pleaded according to the provisions hereinafter
contained, that is to say, a plea of autrefois acquit, a plea of
autreiols convict, a plea of pardon, and such pleas in cases of
defamatory libel as are hereinafter mentioned.

2. All other grounds of defence may be relied on under the
plea of not guilty.
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3. The pleas of autrefois acquit, antrefois convict, and par-
don may be pleaded together, and if pleaded shall be disposed
of before the accused is called on to plead further; and if every
such plea is disposed of against the accused he shall be allowed
to plead not guilty.

4. In any plea of autrefois acquit or autrefois conviet it
shall be sufficient for the accused to state that he has been
lawfully acquitted or convieted, as the case may be, of the
offence charged in the count or counts to which such plea is
pleaded, indicating the time and place of such acquittal, or
conviction. R.S.C. c. 174, 5. 1486.

5. On the trial of an issue on a plea of autrefois acquit or
autrefois convict to any count or counts, if it appear that the
matter on which the accnsed was given in charge on the former
trial is the same in whole or in part ag that on which it is
proposed to give him in charge, and that he might on the former
trial, if all proper amendments had been made which might
then have heen made, have heen convicted of all the offences of
which he may be convicted on the count or counts to which such
plea is pleaded, the Court shall give judgment that he be dis-
charged from such count or counts,
© 6. If it appear that the accused might on the former trial
have been convicted on any offence of which he might be con-
victed on the count or counts fo which such plea is pleaded, but
that he may be convicted on any such count or counts of some
offence or offences of which he eould not have been convicted on
the former trial, the Clourt shall direct that he shall not be
convieted on any such count or counts of any offence of which
he might have been convicted on the former trial, but that he
shall plead over as to the other offence or offences charged.

Previous aequitinl or conviction for sume offence.]—It in a well-established
rule that when a man has once been indicted for an offence, and acquitted,
he cannct afterwards be indicted for the same offence. If he be thus
indicted a socond time he may plead antrefois aequit, and it will be a good

_ bar to the second indietment; and this plea iz clearly founded on the prin-
¢iple that no man shall be placed in peril of legal penaliies tnore thar once
upon the same aceusation—nemo debet bis puniri pre nno deliete, Broom's
Legal Maxims, : )

A eouvietion reeorded by justices on a ples of guiliy of commeon assanlt,
to which offenee they had illegally redunced the charge on a preliminary
enguirw for unlawiul wounding, is not a bar to an indictment for unlawfally
wounding, based upon the same state of facts, and doss not support a plea

of autrefois conviet, B. v. Les (1897}, 2 Can. Cr, Cas. 233; and see Miller
v. Les, 2 Can. Cr. Cas. 288,

When a eompetent tribunal, having had a ecase before it, has given a
fingl judgment, the matter iy res judicata. The objeet of the rule is always
put upon two grounds—the one, publie poliey, that it is the interest of the
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State that there should be an end of litigation; and the other, the hardship
on the individual that he should be vexed twiee for the same cauge. Lock-
ver v, Ferryman (1877}, L.R. 2 App. Cas. 519, 528, 530, per Lord Blackburn.
A judieial deeision I8 conelusive until reversed, and its verity eannot be
contradicted; res judieata pro veritate neeipitur. But the prior deecision
does not prevent the court from eonsidering matters whieh have arisen
subsequently. Heath v. Overseers of Weaverham, [18947 2 Q.B, 108,

A convietion for obiaining goods under false pretences is a bar to & sub- ~
sequent indietment for theft on the same facis. R. v. King, [1807] 1 Q.B.
214, 218, 18 Cox C.C. 441.

A previous summsry convietien or acquittal by justices sfter a hearing
on the merits is o defenece if the justices had jurisdietion over the persom
and offence, Wemyss v. Hopkins (1875), L.R. 10 Q.B. 378. But & eertifi-
eate of dismissal by justices of a charge of assaulf given on the withdrawa}
of the sharge before the hearing of same is not s bar 1o a subsequent indiet-
ment in respect of the same assault. Reed v. Nutt (1890), 24 . B.D. 669,

Bee., BG4 provides that if the justice, in summary proceedings for com-
mon assault, (1} finde the assanlt complained of to have been accompanied
by an attempt to commit some other indietable offence, or (2} is of opinion
that the same is from any other circumstances & fit subjeet for prosecution
by indietment, he shall abstain from any adjudication thereupon and shald
deal with the ease in all respeets inthe same manner as if he had no anthority
finally o hear and determine the same.

It would seem, however, that if the juatice finds that there are no such
cireumstances aggravating the offence his decision on that point may, with
his certificate of convietion or sequittal for the assanlt, form the basis of &
plea of antrefois conviet or antrefois sequit when a charge is subsequently
brought for the aggravated offenee. R. v. Btanton (1851}, 5 Cox C.C. 324;
R, v, Elvington (1861), 1 B. & 8. 688, 31 L.J.M.C. 14,

A convietion for assault will not, however, bar a subsequent indictment
for manslaughter upon the death of the man assaulted eongequent upon the
sam%asaault. R. v. Friel {1890}, 17 Cox C.C, 326; R. v. Morria (1867}, L.R.
1 C.C.R. 90.

And where on an indictment eontaining counts for inflicting grievons
bodily harm, unlawful wounding, assault oeccasioning actual bodily harm,
and ecommon aggault, the jury convicted of common assault and disagreed
on the pther counts, it was held that the conviotion for common assault
would support & ples of antrefois eonviet as to a re-trial on the other
eounts., R. v. Greenwood, 60 J.P, 809,

Fariance as 1o tnlent or aggravating circwmstances. | —Sea see, 633,

Murder and mansiaughter.]—On a count charging murder, if the evidenes
proves manslaughter, but does not prove murder, the jury may find the
aceused not guilty of murder, but guiliy of manslsughter, but they eannot
on that count find the aceuged guilty of sny other offence. Bec. 713 {2).

On an indjetment for an assanlt, defendant pleaded that he had been
lawiully scquitted of the offence charged in the indietment, end proved ap
acguitia! on an indieiment for murder of the same person, which indiet-
ment did not charge an assault; the County Court judge directed a verdiet
for the Crown and o case was reserved for the opinion of the court whether
the prisoner could have been lawfully indieted for assanlt after having been
acquitied on the indietment for murder. It was held that as the prisoner
could net have been convieted of the assanlt on the indietment for mnrder
as framed, his plea failed, and he eonld be tried and convieted of the assanlt,
and his eonviction was upheld, R, v, 8mith {1874), 3¢ U.C.Q.B. 552,

A gount charging any offence other than murder cannot now be joined
with a eount charging murder. Sec. 626 {1).
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Exemplification as evidence,]—By sec. 10 of the Canada Evidence Act it
ig provided that evidence of any proceeding or record whatsoever of, in or
before any court or before any justice of the peace or any coroner, in any
province of Canada may be made in any proceeding by an exemplifieation
or certified copy thereof, purporting to be under the geal of such court, or
under the hand or seal of such justice or coroner as the case may be, with-

“aut any proof of the authenticity of such seal or of the signature of sueh
Jjustice or other proof whatever; and if any such court, justice or coroner,

* has no seal, or 8o certifies, then by a copy purporting to be certified under
the signature of & judge or presiding magistrate of such eourt, or of such
Justice or coroner, without any proof of the authentieity of such signature
or other proof whatsoevar.

Plea of autrefois acquit,]— This plea may be made ore tenus; 1 Russ.
Cr, 6th ed. 49 (n) ; but is ordinarily made in writing and signed by counsel
fc:ir thelaccused. The following form of plea is given by Archbold, 22nd
ed., p. 157:— :

‘. And the said J.8.in his own proper person cometh into court here, and
having heard the sald indietment read, saith that our Lord the King ought not
further to prosecute the said indietment against the said J.S., because he
saith, that heretofore, to wit, at the general quarter sessicns of the peace
tolden st ——, in and for the county of y he the said J.8. was lawfully
acquitted of the said offence eharged in the said indietment. And this he
the said J.8., ia ready to verify; wherefore he prays judgment, and that by
the conrt here he may be dismissed and discharged from the premises in
the present indietment specifled.’? :

Tdentity of the charges.]—See sec. 632.

Plea of pardon.}—A plea of pardon, other than by siatute, should be
pleaded at the first opportunity whieh offers, for if a person has obtained &
"pardon befors he is arralgned and instead of pleading it in bar he pleads
not guilty he will thereby waive the benefit of the pardon and cannot use it
by way of arrest of judgment, R. v, Norris (1613}, 1 Rolle Rep. 267.

Pardons sre either free or conditionsl, and are grented in Canada by
warrant under the hand and seal-at-arms of the Governor-Genersl. See
also see. D66, :

Uncounditional pardons by statute need not be specially pleaded. 2 Hale
P.C. 252; R. v. Lonis, 2 Xeb. 25.

British Columbia,]—The following rules of proecedure apply in British
Columbia :— : _

Every pleading, other than a plea of guilty or not guilty, to an indiet-
‘ment, information or Inguisition shell be intituled **In the Supreme Court
«of British Columbia,’’ and shall be dated on the day, month, and year when
the same was pleaded, and shall bear no other date. A eopy shall be
delivered to the apposite party, and a copy filed with the Registrar of the
Lourt. B.C. Rule 48.

All proceedings shall be eutered on the record made up for trial, and on
the judgment roll under the respective dates at which the same took place.
B.C. Bule 49, v

Every special plea or demurrer shall be in writing, and signed by eounsel,
«or by the solicitor or party, if he defends in person. B.C. Rule 50.

Omne order only to plead, reply, join in demnrrer, or In error, or plead
subsequent pleadings in all proseeutions by way of indietment, inguisition,
or information shall be given; and every such order shall limit the time
from gervice in which the pleading is to be delivered. B.C. Rule 51.

Time to plead may be extended on application by summons to s Judge
at Chambers, on such terms as to the judge appesrs right. B.C. Rule 52.
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632. Depositions and judge’s notes on former trial.
+—On the trial of an issue on a plea of autrefois acquit or con-
vict the depositions transmitted to the Court on the former trial,
together with the judge’s and official stenographer’s notes if
available, and the depositions transmitted to the Court on the
subsequent charge, shall be admissible in evidence to prove or
disprove the identity of the charges.

633. Second accusation.—When an indictment charges
substantieally the same offence as that charged in the indictment
on which the accused was given in charge on a former trial, but
adds a statement of intention or eircumstances of aggravation
tending if proved to increase the punishment, the previous
acquittal or conviction shall be a bar to such subsequent indiet-
ment, '

2. A previous conviction or acquittal on an indictment for
murder shall be a bar to a second indietment for the same
homicide charging it as manslaughter; and a previous convie-
tion or aequittal on an indictment for manslaughter shall be a
bar to a second indictment for the same homicide charging it as
murder,

(Amendment of 1898).

634. Plea of justification in case of libel.—Every
one accused of publishing a defamatory libel may plead that the
defamatory matter published by him was true, and that it was
for the public benefit that the matters charged should be pub-
lished in the manner and at the time when they were published.
Such plea may justify the defamatory matter in the sense
specified, if any, in the count, or in the sense which the defama-
tory matier bears without any such specifieation; or separate
pleas justifying the defamatory matter in each sense may be
pleaded separately to each as if two libels had been charged in
Separate counts. ' '

2. Every such plea must be in writing, and must set forth
the particular fact or facts by reason of which it was for the
public good that such matters should be so published. The
prosecutor may reply generally denying the truth thereof.

3. The truth of the matters charged in an alleged libel shall
in no ease be inquired into without such plea of justification
unless the accused is put upon his trial upon any indictment or
information c¢harging him with publishing the libel knowing
the game to be false, in which case evidence of the truth may be
given in order to negative the allegation that the accused knew:
the libel to be false.
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4. The accused may, in addition to such plea, plead no
guilty, and such pleas shall be inquired of together. :
5. If, when such plea of justification is pleaded, the accused
is convicted, the Court may, in proncuncing sentence, consider
whether his gnilt is aggravated or mitigated by the plea. R.S.C.
e 174, s3. 148, 149, 150 and 151.
Defamatory libel, ]—8oe sees. 285-302.

- Justification. ]—The defendant may plead not guilty, as well as a justifi-
cation that the words sre true, and that it was for the public benefit that
they should be published., "The defence of net guilty permits the defendant
to shew that the alleged libel was & fair and bone fide comment on a matter
of publie interest, or that the ccenslon of publication was privileged, or any
other defence permitted by law, except that the alleged libel is trus.
- Qdgers on Libel, 3rd ed. [1896), 330,

Form of plea.]—The following form of plea of justification following.-a
plea, of not guilty under the corresponding English Aet (6 sand 7 Viet.
eh. 96, sec. 6,) is provided by the English Crown Office Rules of 1886, form
No. 81: .

‘* And for a further plea the said A, B., pursunnt to the statute in that
behalf, says that our said Lord the King ought not further to prosscute the
paid indietment [or information] efainst him, heeause he says that it is
true that [here allege the truth of every libellous part of the publication set out
in the indictment]. : ’

" And the said A. B. further says thot before and at the time of the
publieation in the said indictment [or information] mentioned [here state
. Jacts which rendered the publication of benefit to the pubdlic] ; by reason whereot
it was for the public benefit that the said matters so charged in the eaid
indietment [or informatiom] should be published; and this he, the eaid
A. B., is ready to verify. Whereforé he prays judgment, and that by the
Court here he may be dismissed snd direharged from the said premises in
the said indietment [or information] above specified.’’

A plea of justification to an indictment for defamatory libel must aliege
that the defamatory matter publisbed is true and that it was for the publje
benefit that the alleged libel wes published. E. v, Grenier (1887}, 1 Can.
Cr. Cas. 55 (Que,). ’

Buch plea must then set forth coneisely the partienlar facts by reason of
whieh its publieation was for the publie good, but it munst not contain the
evidence by whieh it is proposed fo prove sueh faets, nor any statements
purely of comment or argument. Ibid.

A plea of jusiification, whieh embodies a number of letters whieh it is
proposed to use as evidence, and econtains paragraphs of which the matter
consiats merely of ecomments and argument, is irregular and illegal; and
the plea iiself should be siruek from the record, or the illegal averment
should be struck out, and the defendant allowed to plead anew, Ibid.

To an indictment for libel, the language of which was eouehed in general
terms, the defendant pleaded that the words and statements eomplained of
in the indietment were true in substance snd in faet, and that it was for
the publie benefit, ete. It was held that the plea was insufficient becanse
it ¢id not set out the particular facts upon which the defendsnt intended to
rely. R. v, Creighton (1890}, 19 (Ont.) 330.

Byidence.]—The intention of the section is that the right to justify and
give the truth on an indictment or information for libel should be limited
to defamatory libels on individuals; it wes intended not to permit a prose-
cutor to obfain an advantage over his adversary by complaining of a
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defamatory libel in the form of anindietment or information thus instituted
in the name of the Crown. While, on the one hand, he was not driven to
bring a eivil action to vindieate his character, on the other, if he sought to
vindicate it by a preeecution, he was not to have the right to prevent the
defendant shewing that what had been published was true, and that it was
for the pubiie benefit that the matter complained of should be published.
R. v. Pattison {1875), 36 U.C.Q.B. 129, per Richards, (0.J,

The existence of rumours cannot be proved in justification of the libel,
R. v. Dougall (1874), 18 L.C. Jur. 85.

In a prosecution for an alleged defamatory libel sonfsined in a news-
paper artiele, condemning an employer’s dismiseal of employees belonging
%o & trade union and charging that the distribution of ecertain gratuities by
the employer to his employees wae impelled by motives of selfishness on his
part and was for the purpose of winning publiec approval and favourable
public comment through press notices thereof, a plea of justification will
not be struck out on the ohjection that the faetstherein alleged do not shew
that it was for the publie benefit that the publicstion should be made, if
such plea contains a charge that the press notiess favoursble to the com-
plainant were published at his instance. If the eomplainant in a proseeu-
tion for defainatory libel has himself ealled public attention te the subject
matter of the alleged iibel by obtaining the publication of newspaper
articles ecommending hirs conducttherein, he thereby invites publie eriticism
theraof and cannot objeet that the answer to his own articles is not a pab-
l(iéatio)n in the publie interest. R. v. Brazeau {1808}, 3 Can. Cr. Cas. 89

ue.}.

‘“Wherever 8 man ealls publie attention to his own grievansss or thoee

of his ¢lass, whether by letters In a rewswaper, by epecches at publie meet-
ings, or by the pablication of pamphiets . he must expeet to have his asger-
tions challenged, the existence  of his grievances demied, and himself
ridienled and assailed.”” Odgers on Libel, 3rd ed., 57; Odger v. Mortimer,
28 Eng, L.T. 472; Konuig v. Ritekie, 3 F. & F. 413; K. v. Veley (1867), 4
F.&F, 1117; O'Dounoghue v. Huszey, Ir. B. 5 C.L, 124; Dwyer v, Esmonde,
2 L.E. Ir. 243.
. But where the defendant, in answering a letter whieh the plaintiff had
sent to the paper, does mnot confine himself to rebutting the plaintiff’s
asgertions, but retorts nupon the plaintiff by inquiring inte his antecedents,
and indulging in other uncalled-for personalities,the defendant will be held
lable, for such imputations are neither s proper answer to nor a fair com-
ment on the plaintiff’s speech or letter. Murphy v. Halpin, Ir. R. 8C.L.
127.

Comments, however severs, on the advertisements or handbills of a
tradesman will mot be libellous, if the jury find that they are fair and
temperate comment not wholly undeserved, on & matter to which publie
attention was expressely invited by the plaintif., Parig v. Levy, 9C.B.N.8,
342; Morrison v. Harmer, 3 Bing. N.C. 759, 4 Scott 524,

What are matters of public interest.]—Matters of publie interest may be
elassified as follows:— ’
1. Affairs of State.

Every subjeet has a right to comment on these asts of public men which
eoncern him a8 B subject of the realm, if he do not make his commentsry a
cloak for malice and slander. Parmiter v. Coupland (1840}, 6 M, & W, 108;
Seymour v. Batterworth, 3 F. & F. 376; Kelly v. Sherlock, L.R.1Q.B. 689. ~

2. The administration of justice.

3, Public¢ institutions and loes] authorities,
4. Ecclesiagtic matters.

5. Booke, pictures and architeeture.
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6. Theatres, econcarts and other publie entertainments.
7. Other appeals to the publie,

A man who has commeneed a newspaper warfare caonot eomplain if he
gets the worst of it; but if such answer goes further, and touches on fresh
matter in no way conmeected with the plaintiff's original letfer, or un-
necedsarily assails the plaintiff’s private sharacter, then it ceases to be an
answer; it becomes a eounter-charge, and, if defamatory, will be deemed
a libel. And, generally, when a man puts himself prominentiy forward in
any way, and acquires for a time a quasi-publie position, he eannot eseape
the necessary comsequenca—the free expression of pablie epinion. Odgers
ok Libel (1866), 3rd ed., p. 56.

It is o question for the judge, and not for the jury, whether a particulsr
topie was or was not a matter of.publie intereat. Weldaon v. Johnson (1884),
per Coleridge, 0.J., cited in Odgers on Libel, 3rd ed., page 46.

It hae been held that the ssnitary eondition of & large number of cottages
let by the propriators of a colliery to their workmen is a matter of publie
interest, South Hetten Coal Co. v. N.E. News Association, [1894] 1 Q.B.
133 (C.AL). :

Where on the trial of a criminal informeation for Iibel the judge in sub-
stance told the jury that the defendant, under the pleas of justifieation,
was bound to shew the truth of the whole of the libel to which the plea is
pleaded, and tha$ in his opinion, the evidence fell far short of the whole
matter eharged; sueh a direction is not se much s direetion on the law as
a strong observation on the evidence, whick may be made in a proper case
without being open to the charge of misdirection. R. v. Port Perry, ete.,
Co., 38 U.C.Q.B. 431; R. v. Wilkinson (1878), 42 U.C.Q.B. 492, 5056 (per
Harrison, C.J., Wilson. J., diss.).



Part XLVIL CORPORATIONS. [§ 635] 555

PART XLVII.

CORPORATIONS.
SzoT.
635. Corporations may appear by attorney.
686, Cerbiorars, efc., not required, ‘
687. Notice to be served on corporation,
638. Proceedings on default. .
689. T'rial may proceed in absence of defendant.

- 635. Corporations may appear by attorney..—Every
corporation against which a bill of indietment is found at any
Court having eriminal jurisdiction shall appear by attorney in
the Court in which such indictment is found and plead or demur
thereto. R.8.C. c. 174, 8 155,

Indiciment of corperation.]—An obiter dietum of Bedgewiek, J., in Union
Colliery v. R, {1900), 4 Can. Cr. Cas. 400, 31 Can. 8.C.R. 81, is as follows:—
< *'I am strongly inclined to the view that whers the Code specifies an offence
and provides for the punishment by imprisonment only, it does not neces-
sarily follow that 8 corporation may not be indieted and fined for the
offence so deseribed.’’

In a Manitobs case it was held that a corporation is not subject to indiet-
ment upon a eharge of any erime the easence of which is sither personal
criminal intent or such a degree of negligence as amonunts to a wilful inenr-
ring of the rigk of causing injury to others, and that secs. 213 and 220, ag
to want of eare in the maintenance of dangerons things, do not extend the
eriminal responsibility of corporations beyond what it was at common law.
There being no power under soe. 639 or otherwise to impose & fine or any
other punishment, in lieu of imprisonment, for the offence of manslaughter,
it was held that there is consequently no judgment or sentence applicable to
a conviction of a corporation for that offence. R. v. Great West Laundry
Co. (1900}, 3 Car, Cr, Cas, 514 {Man.).

But it has been held in Ontario thet a eorpordtion may be indicted under
soe. 448 for gelling goods to whieh g false trade deseription has bheen
applied; and that the proeeedings upon such a eharge should be institnted
by indietment under secs. 635-639, and not by a preliminary inquiry before
a magistrate, R, v. T, Eaton Co. (1898}, 2 Can. Cr. Cas, 252,

A munieipal eorporation may be indieted for a nuisanee in respect of
their non-repair of a highway. B8ge. 193; but the consent or order of the
judge or the econsent of the Attorney-General must first be obtained to the
‘preferring of the indietment. Hee. 641 (3); R. v. City of London (1900);
37 C.L.J. 74.

A justice of the pesce cannot compel & corporation to appesr before him
in vespeet of an indietable offence, nor ean he bind the eorporation over to
appear and answer o an indietment; and he has no jurisdietion to bind over
the progecutor to present an indietment against the eerporation. Re Chap-
man v, City of London (1890}, 18 Ont. E. 33.
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Ag there is no jurisdietion to bind over the prosecutor to prefer a bill of
indietment before the grand jury sgainst a corporation, it is necessary that
such an indietment should be preferred—(1) by the Attorney-Genersl, or
{2) by some one preferring the indietment by the direetion of the Atiorney-
General, (3) or with the written consent of the Attorney-General, (4) or
with the written consent of a judge of any court of eriminal jurisdiction,
or (3) by a person authorized to do 80 by the court of eriminal jurisdietion
before whieh the indietment is sought to be preferred, Hee. 641 (3). It is
not necessary that the consent or order should be stated in the indietment.
See, 641 {4). In defanlt of the corporation appearing by attorney the trial
may proceed in the absence of the defendant. BSee. 639. By see. 641 an
objection to gn indictment for want of the consent or order required by law
in order t¢ prefer an indictment, must be taken by motion to quash the
indietment before the aecused person is given in charge. Bub-zee, 4. By
sec, 3 of the Code the word ‘* person *’ includes, unless the context requires
otherwise, & body corporate, soeieties, companies, ete., in relation to
sueh act and things as they are capable of doing and owning respectively.
See. 3, snb-sec. (¢). It may be considered as donbiful whether or not a
corporation ean be properly said to be *‘ given in charge '’ of the jury, and
consaquently whether the time limited by sub-see. 4 of sec. 841 spplies to
indietments of corporations.

Whether liable to summary conviction. J—It has been held by the Buprems
Court of New Brunswick that the proeedure of the Criminal Code as to sum-
mary convictions does not apply to covporatioms. A magistrate making a
summary convietion and directing a distress te levy the fine imposed, is
bhonnd to award imprisontment for want of suffieient distress {(Code Forma
and Codesee, 982), and the sumtary convietions procedure is, therefore,
held not applieable to ecrporations, as a convietion eannot heé made in the
terms of the Code Forms (Code sehedule 1). The New Brunswiek Court
held that as regards charges of a criminal nature, a ecorporstion is not
within the statutory term ‘‘person,’’ which by The Interpretation Aet,
R.8.C. 1886, ch. I, is declared to inelude ‘' any eorporation to whom the
eontext can apply,’’ ete. Ex parte Woodstoek Eleetric Light Co. (1808},
4 Can. Cr. Cas. 107 (N.B.}. ' '

Bof a different eonclusion was arrived af by a Divisional Court of the
High Court of Justice of Ontario in K. v. Toronto Ry. Co. (1888), 2 Cam.
Cr. Cas. 471, in which it was held that the procedure of the Code as to sum-
mary eonvietiens applies as well to corporations as to natural persons, and
that the fact that a portion of the remedy provided for the recovery of the
penalty and costs is personal imprisonment does not prevent the application
of the summary procedurs in other respects to corporations,

See note to see. 634.

636. Certiorari, etc., not required. — No writ of
certiorari shall be necesgary to remove any such indietment into
any Superior Court with the view of compelling the defendant
to plead thereto; nor shall it be necessary to issne any writ of
distringas, or other process, to compel the defendant to appear
and plead to such indietment. R.8.C. c. 174, 8. 156.

637. Notice to be served on corporation..—The prose-
cutor, when any such indietment is found against a corporation,
or the clerk of the Court when such indietment is founded on a
presentment of the grand jury, may cause a notice thereof to
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be served on the mayor or chief officer of such corporation, or
upon the clerk or secretary thereof, stating the nature and
purport of such indictment, and that, unless such corporation
appears and pleads thereto in two days after the serviee of such
notice, a plea of not guilty will be entered thereto for the
defendant by the Court, and that the trial thereof will be pro-
ceeded with in like manner as if the said corporation had
appeared and pleaded thereto. R.B.C. c. 174, s. 187,

Notiee of a summons by jusfices under the Bummary Convietions clanses
of the Code may be given in a manper similar to a potice of indietment
under this section. K. v, Toronto Ry. Co. (1898}, 2 Can. Cr. Cas. 471..

. 638, Proceedings on default,—If such corporation does
not appear in the Court in which the indictment has been found,
and plead or demur thereto within the time specified in the said
notice, the Judge presﬁing at such Court may, on proof to him
by affidavit of the due service of such notice, order the clerk or
proper officer of the Court to enter a plea of ““ not guilty ” on
behalf of such corporation, and such plea shall have the same
forece and effect as if snch corporation had appeared by its
attorney and pleaded such plea. R.8.C. c. 174, 5. 158.

639. Trial may proceed in absence of defendant.—
The Court may—whether such corporation appears and pleads
to the indietment, or whether a plea of ‘‘ not guilty »’ is entered
by order of the Court—proceed with the trial of the indictment
in the absence of the defendant in the same manner as if the
corporation had appeared at the trial and defended the same;
and in case of convietion, may award such judgment and take
such other and subsequent proceedings to enforce the same as are
applicable to convictions against corporations. R.8.C. ¢. 174,
& 159,

A fine iz the punishment whieh must be substituted under thie section in
the ecase of a corporation charged with eausing grievous bodily injury
through its failure to maintain a bridge in a safe condition (see. 252}, in
lien of the imprisonment mentioned in see. 252, and the amonnt is in the
diseretion of the court (see. 934). R, v. Union Colliery Co. (1900), 3 Can,
Cr.Cas. 523 (B.1).), affirmed 4 Can. Cr, Cas. 400, 31 Can. B.C.R, 81.
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FART XLVIII

PREFERRING INDICTMENT.
Secr.
640. Jurisdichion of courts.
641. Sending bill before grand jury.
642. Coroner’s inquisition.
648. Oath in open court not required.
644. Oath may be admanistered by foreman.
646. Names of witnesses to be endorsed on bill of indictment.
646. Names of wilnesses o be submatted to grand jury.
647. Fees for swearing witnesses.
648. Bench warrant and certificate,

640. Jurisdiction of courts,—Every Court of eriminal
jurisdiction in Canada is, subject to the provisions of Part
XLIL, competent to try all offences wherever committed, if the
accused is found or apprehended or is in custody within the
jurisdiction of such Court, or if he has been committed for trial
to sueh Court or ordered to be tried before such Court, or before
any other Court the jurisdietion of which has by lawful author-
ity been transferred to such first mentioned Court under any Aect
for the time being in force: Provided that nothing in this Aet
authorizes any Court in one Province of Canada to try any
person for any offence committed entlrely in another Province,
excopt in the following case:

2. Every proprietor, publisher, editor or other person
charged with the publication in a newspaper of any defama-
tory libel, shall be dealt with, indicted, tried and punished in
the Provinee in which he resides, or in which such newspaper
is printed.

Common law offences,]—It has never been contended that the Criminal
Code of Cannda eontsins the whols of the common law of England in force
in Canade. Parliament never intended to repeal the eommon law, except
in 8o far as the Code either expressiy or by implieation repeals it. Union
Colliery Co. v. The Quesn {1900}, 4 Can. Cr, Cas. 400, 405; 31 Can, S.C.RR.
81, per Sedgowiek, J. If the facts stated in an indietmen} eonstitute an
indietable offendse at eommon law, and that offence i3 not denlt with in the
Code, then an indietment will lie at common Inw; even if the offence bhas

been dealt with in the Code, but merely by way of Btatement of what is
law, then both ave in foree,
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Fense,]—Whenever the aceused hag heen committed by s magistrate or
Jjusiiee of the pesce for trial before the court in any distriet, the court sitting
in such distriet hag jurisdiction to try the case. R, v. Hogle (1896), 5 Caxn.
Cr. Cas. 53 (Qua.},

' .
The power conferred on & magistrate under see. 557 of ordering the -

accused person broupght before him, echarged with an offence committed out
of hig territorial jurisdietion (but over which the magistrate still has juris-
diction hecause of the arrest of the acoused within his distriet), to be taken
before some justice having jurisdiction in the place where the offence was
committed, is permissive only. Re The Queen v. Burke (1800}, 5 Can. Cr.
Cas. 29 (Ont.), C

Hee also see. 60D,

(Amendment of 1900.)'

641. Who may prefer an indictment.—Any one who
is bound over to prosecute any pexson, whether committed for
trial or not, may prefer a bill of indictment for the charge on.
which the aceused has been committed, or in respect of which
the prosecutor is so bound over, or for any charge founded npon
the facts or evidence disclosed on the depositions taken before
the justice. The accused may at any time before he is given in
charge to the jury apply to the court to quash any eount in the
indictment on the ground that it is not founded on such facts
or evidence, and the court shall quash such count if satisfied
that it is not so founded. And if at any time during the trial
it appears to the court that any count is not so founded and that
injustice has been or is likely to be done to the accused in conge-
quence of such count remaining in the indietment, the court
may then quash such count and dischargs the jury from finding
any verdict upon if.

2. The counsel acting on behalf of the Crown at any court
of criminal jurisdiction may prefer against any person who has
been committed for trial at such court a bill of indictment for
the charge on which the accused has been so committed or for
any charge founded on the facts or evidence disclosed in the
depositions taken before the justice. :

3. The Attorney-General, or any one by his direction, or
any one with the written consent of a judge of any court of
criminal jurisdiction, or of the Attorney-General, may prefer
a bill of indictment for any offence before the grand jury of any
court specified in such econsent; and any person may prefer any
bill of indictment before any court of eriminal jurisdiction by
order of such court,

4. It shgll not be necessary to state such consent or order in
the indictment. An objection to an indictment for want of such
consent or order must be taken by motion to quash the indict-
ment before the accused person is given in charge.
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5. Save as aforesaid, no bill of indictment shall after the
commencement of this Act be preferred in any Provinece of
Canada.

The only amendment consists in the ingertion of sub-gee. 2. The sub-
gequent sub-sections are renumbered to secord with this change. This
amendment was puggested by B. M. Britton, Esq., Q.C., M.P. (now Mr.
Justice Britton of the King's Bench, Teronto), who pointed out that under
the striet interpretation of the former lawthere was no power for the prose-
cutor to lay an indietment, exeopt by the written consent of a judge, unless
he had taken the precantion at the preliminary investigation of being bound
over to proseeute, and that in the majority of cases the prosecutor was not
asked by the magistrate to submit himself to be bound over. Commons
Debates 1900, p. 5269,

The grand jury,]—There is at common law inherent power in a superior
court of eriminal jurisdietion to order one or more grand juries to be sum-
moned; and the sheriff or coroner may be directed by the one order to
gummon hoth a grand and a petit jury. R.v. MeGuire {1898}, 4 Can. Cr.
Ces. 12 {N.B.).

Mr. Justice Wurtels, of the Court of King’s Bench, Montreal, in his
charge to the grand jury at that city on November 2, 1898, since published
in pamphlet form, said:

‘¢ Under the commeon law of England, which was extended to this conntry
in eriminal matters in 1774, the panel of a grand jury consisted of twenty-
four jurors, but one was struck off at the opening of the court, so that
twelve jurors might form the majority of the grand jury; and then it was
necessary that twelve at least should concurin finding a charge well founded.
It was not necessary that all the twenty-three jurors shoiuld be sworn to
form the grand jury or that they should all be present at its sittings, but it
was necessary that twelve jurors, whatever number was sworn or was
present, should join in every finding, and eonsequently that twelve at least
should-attend. The constitution of the grand jury and the gualifieation of
the jurors are matters whieh appertain to the organization of a court of
eriminal jurisdiction, and whieh therefore £all under the jurisdietion of the
Provincial legislatures, but on the other hand the regulation of the number
of jurors who may be required to say if & charge is well founded, is 4 matter
of eriminal procedure and it comes within the legislative power of the Par-
liament of Canada. In order to lessen the expense of the administration
of eriminal justice, and tc reduce the number of persons taken from time
to time from thelr ordinary occupations to serve as grand jurors, it was
thought expedient to diminish the number of jurors composing a grand jury
and the number of ite members who should have o concur in a finding.
With this end in view the Parligment of Canada in 1894, by an amendment
to the Criminal Code which is contained in the statute 57-58 {Viet., eh. 57,
enacted that ‘ seven grand jurors, instedd of twelve, might find & true hill
in any provines where the panel of grand jurors i3 not more than thirteen:’
and the legislature of Quebec im 1885, by the statute 59 Viet., ch. 25,
diminished the panel of grand jurors from twenty-four to twelve jurors.
. . The rule, however, &8 to the attendance of the grand jury,
is mnalogous to the rule which existed when it was composed of twenty-
three jurors. It is not necessary, to eonstitute the grand jury, thab all the
twolve jurors summoned should be sworn, and it is not necessary either
that twelve should be present at the siftings or when the grand jury comse
inte court, but it is necessary that seven at least should always be in
attendance.

*“ The prineipal duty of the grand jury is to inguire info the secusations
that are brought for indictable offences which are alleged tohave been com-
mitted in the district, or over whiel it is alleged that the eourt has juris-
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diotion, Formerly the grand jiry proceeded sither upon bills of indistment,
which are written statements of the charges against the accused prepared
in preeise nnd technical language by the erown prosecutors, or by the pre-
gsentment of offences which might be within the knowledge of the grand
jurors themselves; in the first case, the action of the grand jury was teken
on the guggestion.of the Crown, and in the other it arcse of its own motion
from the knowledge of one or more of the jurors. Now, however, the
faeulty of proceeding by presentment has been taken awuy, and the grand
jury ¢an only proceed on the indietments which are laid before it, and
indietments can only be preferred for chargeson whicha preliminary inquiry
has been made before a magistrate, or, when there has been no preliminnry
inguiry, bythe direction of the Atiorney-(ieneral, or on the written ecnsent
of & judge, or by order of the eourt.’’

Orangemen, as such, are not disqualified to act as grand jurors on an
indietment for a riot during which an Orange lodge had been sttacked and
damaged. R. v. Collins (1878), 2 P E.1. 249,

4 bill of indictment,|—The exzpressions '‘indictment’’ and °‘ count !’
respectively inciude information and prekentment as well a8 indictment.
8g¢. 3 (1), Finding the indietment incindes also exhibiting an information
and making a presentment. Sec, 3 {j).

The proceedings are generally commenced by a private prosecutor, who
lays his complaint before s magistrate; but in cases which eoncern the
Government of the eountry or affect public interests, the prosecution may
be eommenced by the provincial Attorney-General himseif or a Crown prose-
cutor duly euthorized by him, directly preferring a hill of indictment hefore
the grand jury. R.-v. 8t. Louis {1897), 1 Can. Cr. Cas. 141, 145 (Que.).

An indietment is an accusation a% the suit of the King by the oaths of
twelve men of the same county wherein the offence was committed returned
to inquire of all offences in general in the eounty. X, v. Connor (1885},
2 Man. R. 235; 1 Terr. L.K. 4. When such accusation is found by a
grand jury without any bill brought before them and afterwards reduced to
8 formal indietment it is called s presentment. And when it is found by
jurors retnrned to inguire of that particular offence only which is indieted, .
it 1z ealled an inquisition. .

Upon the summons of any sessions of the peace, and in ease of com-
missioners of oyer and terminer and gaol delivery, there issues a precept
either in the name of the King or two or more justices, directed to the
sheriff, upon whieh he is to return twenty-four or more ont of the whole
eounty, 1 Chitty Cr. Law 309.

The summoning of more than twenty-four does not vitiate the panel; but
ng more than twenty-three can be properly sworn, R. v, Me(Gnire (1808),
4 Can, Cr, Cas. 12 {N.B.). The justice presiding at a court may reform
a panel, and the sheriff is bound to return & panel so reformed. Ibid.

It has heen the ancient rule, that every indietment should, when found,
have indorsed on it the words '’ a true bill,”’ and be signed by the foreman
of the grand jury, as the proper and aunthentie reeerd of the fast that the
grand jury had, before them, sufficient evidence to put the aceused on his
trial for the offence c¢harged therein. That which was termed a hill of
indietment Lefore, hecomes, on the finding of the jury, evidenced by theze
words, the indietment, and the words ‘‘a true bill”’ form part of that
indjetment on which the prisoner is to be tried.

The indorsement ig, if the hill {s rejected, ' not a true bill,”” or, which
ig the better way, ‘' not found,’’ in which case the party is discharged
without further answer, 'The indorsement, ‘‘a troe bill,”’ made upon the
bill becomes part of the indietment, and renders it o complete accusation
against the prisoner. When the jury have made their indorsernent on the

36-<CRIM, CODE,
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bille, they bring them pablicly into court, and the clerk of the peace ai
sessions, or the elerk of assize on ecireuit, ealls all the jurymen by name,
who severally answer, to signify that they are present, and then the clerk
of the peace or assize asks the jury whether they have agreed upem any
Dills, and have them to present them to the court, and then the foreman of
the jury hands the indietments to the clerk of the peace or assize, who asks
them if they agree the court shall amend matter of form, altering no matter
of substanee, to whioh they signify their assent. This form is necessary to
enable the court to alter any clerieal mistake, because they have mno
authority to change the form of the aeccusation without the assent of the
accusers. After this is done, the clerk of the pesce reads over the names
of the offenders and offences in every indieiment, and whether the biil be
-found or thrown out ag indorsed by the grand jury, and makes a private mark
or erosg upon those whieh are rejected, and usually files the bill, thongh
this is not necessary.”’  Chitty’s Criminal Law, 324; 4 Black Com. 302-3;
Archbold Crim, Prae. 98-99,

By sub-saec. 2 of sec. 651, where the place of trial is changed, all pro-
ceedings in the case are to be had, or if previously commenced, are to be
continued in the distriet, county or plaece in which the trial is directed to
take place, ¢ ag if the ease had arisen or the offence had been committed
thaerein.’’ This authorizes an indietment being preferred also for another
offence diselosed in the depositions. R. v. Coleman (1898), 2 Can. Cr. Cas.
523 {(Ont.).

Ag to objections to indietments against corporations, see note to sec. 635.

Where consent required.]—Before the adoption of the Criminal Code,
exoept in cases to whieh section 140 of the Criminal Procedure Act applied,
there was no such limitation of the right to prefer an indietment as is now
contained in seetion 641 of the Code, but in aceordance with the recommen-
dations of the report of the Royal Commissioners on the English Draft Code,
1878, pp. 32, 33, the Parliament of Canada, in eodifying the eriminal laws
of the Dominion, extended the substance of the provisions of section 140 te
the eage of sll indietments. R.v, Patterson {1895}, 2 Can. Cr.Cas. 339, 844.

As pointed out by the Royal Commissioners, their recommendation was
based upon what they deemed the manifest imjustice of permitting an
indietment to be preferred to & grand jury sitting in secret and without any
opportunity to the secused of being heard, and a hill being found, and the
acoused placed upon trial upon what might turn out to be a wholly unfounded
charge, without any preliminary investigation or even notice of the nature
of the charge which was intended to be preferred against him.

Ag there is no jurisdietion to bind over the prosecutor to prefer a bill of
sndietment before the grand jury against a eorporation, it is necessary that
guch an indictment should be preferred under sub-section 3.

Attorney-General. ]—The expression *‘ Attorney-General’’ in the third
gub-section meansthe Attorney-General or Solieitor- General of any provinee
in Canada in which the proceedings are taken; mnd with respeet to the
North-West Territories and the Distriet of Keewatin it means the Attorney-
General of Canada. See, 3 (B).

A superior courf should not make an order that an indietment be pre-
ferred against & party accused of an offeuce if the two justices before whom
the preliminary investigation wes held signed a declaration to the effeet
that they were unable to agres. In such & ease the prosecutor should be
left to his recourse to an spplication to the Attorney.General, who ean
either prefer an indistment himself or direct one to he preterred. Ex p.
Eanning (1898), 4 Can. Cr. Cas. 203, 5 Que. Q.B. 549.

Whether or not the Crown should assume the expense incidental to a
prosecution is more particulariy a question for the Attorney-General ay a
part of his exeeutive functions, and is net one to be decided by a court.
Tvid.
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The preferring of an indietment by an ageni of the Attorney -Genoral
actmg under & general appointment to attend to all eriminal cases at a
session of the court without having obtained the spacml direotion of the
Attorney-General or an order or consent under sec. 641, is not a eomplianes
with the section, and, if the person who was bound over by recognizance to
prefer an indietment fB.llB to appear, the indictment sheuld be quashed. R.
v. Hamilton {18¢8), 2 Can. Or. Cas. 178 (N.8.).

Where the preferring of an indietment is authorized solely upon the
ground that & direction of the Attorney-General, under sub-sec. 3, has heen
given therefor, the written consent or ‘direstion must be one with regard to
the pa.rticular case, snd the offence must be specified therein; and a general
direction in writing by the Aiforney-General authorizing counsel to take
charge of the eriminal prosecutions for the Crown at the sittings of the
court will not suffice. R. v. Townsend (1896}, 3 Can. Cr, Cas. 2¢ (N.8.}.

Motion to quash indiciment.] —Where the depositions before the magis-
trate have not been taken gecording to law, and a material provision of the
law has not been complied with, the indietment may be qunshed under see.
641 upon motion at any time before the accused is given in charge to the
jury. R, v. Lepine (1£00), 4 Can. Cr. Cas. 145 (Que.).

Aun accused person cannot be said to have been ‘‘given in charge?’ to
the jury until the jury are sworn, and his a.rrsugnment and the pleading of
not guilty to the indietment do not constitute s ** giving in charge.?’ Thid.

An indictment may be valid as being founded on the evidence disclosed

n ‘‘the depositions taken before the justice,’’ although the preliminary
anqmry was held jointly, in respeet of the party indieted and of two others
separately charged with the same offence, and the depositions were given in
respeet of all of them in the ome proceeding. E. v, Skelton (1898), 4
Can. Cr. Cas. 467 (N.W.T.).

An indorsement made and signed by the judge upon an indietment by
whieh he *‘ diveots’’ that the indietment e submitted to the grand jury, in
a sufficient ‘‘consent'’ of the judge to the preferring of the indietment.
R. v, Weir (No. 2, 3 Can. Cr. Cas. 155 {Que.).

An aeoused against whom an indietment is preferred, under the authority
of a judge’s consent under sec. 641, is not entitled to have the indietment
quashed by reason of the fact that a preliminary enquiry in regard to the
same offence wasg at the same time pending before a justice of tha peacs
uporn which the latter had not given his decision for or against committal
for trial. Ibid. :

Affer a true bill had been found on an indietment for libel the defendant
moved to have same quashed on the ground that one of the grand jurors was
of affinify to him in the seventh degree, thiz was held net to be a sufficient
ground for the applieation. R, v. Lawson {1881}, 2 P.E.I. Rep. 398,

Habeas Corpus dct.]—The Hsabeas Corpus Aet, 31 Car. II., ch. 2, gtill
applies in Ontario. E. v. Keeler, T Ont. Pr. Rep. 124, It was particularly
directed to the sesuring the diseharge from imprisonment of persons tried
shd aequitied, and the avoidance of wilful delays in bringing prisoners to
iriel. By it the person in custody might apply in open eourt in the first
week of the term, or first day of the session of oyer and terminer and
goneral gaol delivery to be braught to his trisl; and if, having made such
applmatwn, he were mot indieted and frisd durmg- tha second term or
sessions of oyer and terminer and general gaol delivery after his commis-
ment, he was entitled to be discharged from his imprisonment. 31 Car.II,,
ch. 2, see, 7.

The Crown by this i3 not obliged to do more than indict at the first assize
after commitment and have the prisoner tned st the second assize there-
after. R.v. Bowen (1840), 9C. & P, :
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642 Coroner’s inquisition.—After the commencement of
this Act no one shall be tried upon any coromer’s inquisition.

643. Oath in open court not required,—It shall not he
necessary for any person to take an oath in open court in order
to qualify him to give evidence before any grand jury. R.S.C.
e 174, 8. 178, :

644, Oath may be administered by foreman.—The
foreman of the grand jury, or any member of the grand jury
who may, for the time being, act on behalf of the foreman in the
examination of witnesses, may administer an oath to every per-
son who appears before such grand jury to give evidence in
support of any bill of indictment; and every such person mey
be sworn and examined upon cath by such grand jury touching
the matters in question, R.8.C. e. 174, 5. 174.

645 Names of witnesses to be endorsed on bill of
indictment.—The name of every witness examined, or intended
to be examined, chall be endorsed on the bill of indietment;

- and the foreman of the grand jury, or any member of the grand
‘jury so acting for him, shall write his initials against the name
" of each witness sworn by him, and examined touching snel bill
of indictment. "R.8.C. e. 174, s. 175.

The provisions of see. 643, pequiring the foreman of the grand jury to
initial upon the biil of indietment the names of witnesses sworn is directory
only and not imperative, An indietment shonld not be guashed becaunse of
the omission of the foreman in that respeet, R. v.Buchaoan {1888}, 1 Can,
Cr. Cas. 442 {Man.}: R. v. Townsend (1896), 3 Can.Cr. Cas. 20, 28 N.B.R.
468.

The grand jury may send for and look at any deposition and aef upon it as
they think proper. E. v. Bullard, 12 Cox 353; R. v. Gerrans, 13 Cox 158.
And in a British Columbia case where the grand jury reported that without
the evidence of an absent witness they had no materials to find a bill,
Crease, J., held that they were entitled to peruse the depoeitions without
proof that the witness was sbsent from Canads or was toc ill to travel.
K. v. Howes {1886), 1 B.C.R. pt. 2, p. 807.

646. Names of witnesses to be submitted to grand
jury.—The name of every witness intended to be examined on
any bill of indictment shall be submitted to the grand jury by
the officer prosecuting on behalf of the Crown, and no others
shall be examinéd by or before snch grand jury unless upon the
written order of the presiding judge. R.8.C. e 174, s 176.
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64Y%. Fees for swearing witnesses.—Nothing in this
Act shall affect any fees by law payable to any officer of any
court for swearing witnesses, but such fees shall be payable
as if the witnesses had been sworn in open court. R.8.C. e. 174,
8 177.

648. Bench warrant and certificate.— When any one
againgt whom an indiectment has been duly preferred, and has
been found, and who is then 4t large, does not appear to plead
to such indietment, whether he is under recognizances to appear
or not—

(a) the court before which the accused ought to have
been tried may issue a warrant for his apprehension, which
may be executed in any part of Canada; ’

(b} the officer of the conrt at which the said indietment
is found or (if the place or trial has been changed) the.
officer of the eourt before which the trial is to take place,
shall, at any time after the time at which the accused ought
to have appeared and pleaded, grant to the prosecutor, upon
application made on his hehalf, and upon payment of
twenty cents, a certificate of such indictment having been
found. The certificate may be in the form GG in schedule
one hereto, or to the like effect. Upon produection of such cer-
tificate to any justice for the county or place in which the
indictment was found, or in which the accused is or resides,
or is suspected to be or reside, such justice shall issue a war-
rant to apprehend him and to canse him to be brought before
such justice, or before any other justice for the same county
or place, to be dealt with according to law, The warrant
may be in the forim ITH in schedule one hereto, or to the like
effect.

2. If it is proved upon oath hefore such justice that any one
apprehended and brought before him on such warrant is the
person charged and named in such indictment, such justice
shall, without any further inquiry, or examination, either com-
mit him to prison by a warrant, which may be in the form II
in schedule one hereto, or to the like effect, or admit him to bail
as in other cases provided; but if it appears that the accused
has, without reasonable excuse, broken his recognizance to
appear he shall not in any case be bailable as of right.

8. If it is proved before the justice npon oath that any such
aceused person is, at the time of such application and produe-
tion of the said certificate as aforesaid, confined in any prison
for any other offence than that charged in the said indictment,
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such justice shall issue his warrant directed to the warden or
gaoler of the prison in which such person is-then confined as
aforesaid, commanding him to detain him in his custody until
by lawful authority he is removed therefrom. Such warrant
may be in the form JJ in schedule one hereto, or to the like
effect. R.8.C. e 174, ss. 33, 34 and 35.

Foru GG.—
CERTIFICATE OF INDICTMENT EBEING TFOURD.

Canada,
Provines of v 1
County of , :

I hereby certify that at a Court of (Oyer and Terminer, or
General Gaol Delivery or General Sessions of the Peace) holden
in and for the county of , at , in the said
(county), on , a bill of indietment was found by the
grand jury against A. B., therein described as A. B., late of

' (labourer), for that he (d&e., stating shortly the
offence), and that the said A. B. has not appeared or pleaded
© to the said indictment.

Dated this day of , in the year
Z.X.

. { Title of officer.)
Forn HH.—

WARRANT TO APPREHEND A PERSON INDICTED.

Canada,
Province of ’ }
County of

To all or any of the constables and other peace officers in the
gaid county of .

Whereas it has been duly certified by J. D., clerk of the
(name the court) (or E. G., deputy clerk of the Crown or
clerk of the peace, or as the case may be), in and for the
county of , that (de., stating the certificate). These
are therefore to command you in His Majesty’s name forthwith
to apprehend the said A. B., and to bring him before (me) or
some. other justice or justices of the peace in and for the said
county to be dealt with according to law.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.
' J. 8., [smar.]

J.P., (Name of County.)
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Form II.—
.
WARRANT OF COMMITMENT OF A PERSON INDICTED,

Canada,

Provinee of s 1

County of §

To all or any of the constables and other peace officers in the.
said county of , and the keeper of the common
gaol, at , in the said county of

Whereas by a warrant under the hand and seal of
, (@) justice of the peace in and for the said county
of , dated , after reciting that it had
been certified by J. D., (de., as in the certificate), the said jus-
tice of the peace commanded all or any of the constables or peace
officers of the said county, in His Majesty’s name, forthwith to
apprehend the said A. B., and to bring him before (him) the
said justice of the peace, or before some other justice or justices.
in and for the said county, to be dealt with according to law;
and whereas the said A. B. has been apprehended under and by
virtue of the said warrant, and being now brought hefore (me)
it is herenpon duly proved to (me) upon ocath that the said
A. B. is the same person who is named and charged as aforesaid
in the gaid indictment: These are, therefore to command you,
the said constables and peace officers, or any of you, in His
Majesty’s name, forthwith to take and convey the said A. B. to
the said common gaol at , in the gaid connty of
and there to deliver him to the keeper thereof, together with this
precept; and (I) hereby command you the said keeper to
receive the said A. B. into your custody in the said gaol, and
him there safely to keep until he shall thence be delivered by
due course of law.
Given under (my) hand and seal, this day of ,

in the year , at ', in the eounty aforesaid.

J. 8., [amarn.]
J.P., (Name of County.)
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Forx JJ.— .
[
WAREANT TO DETAIN A PERSON INDICTED WHO IS ALREADY IN
CUSTODY FOR ANOTHEER OFFENCE.

Canada, :

Province of R } '

County of N

To the keeper of the common gaol at , in the said
county of .

Whereas it has been duly certified by J. D., clerk of the
(name of the court) (or deputy clerk of the Crown or clerk of
the peace of and for the county of , o7 g the case may be)
that (&e., stating the certificate) ; and whereas (I am) informed
that the said A. B. ig in your custody in the said common gaol
at , aforesaid, charged with some offence, or other
matter; and it being now duly proeved uwpon cath before (me)
that the said A, B., so indicted as aforesaid, and the said A. B.,
in your custody as aforesaid, are one and the same person:
These are therefore to command you, in His Majesty’s name,
. to detain the said A. B. in your custody in the common gaol
aforesaid, until by a writ of habeas corpus he shall be removed
therefrom, for the purpose of being tried upon the said indjct-
ment, or until he shall otherwise be removed or discharged out
of your custody by due course of law.

Given under (my) hand and seal, this day of ,
in the vear , ab , in the county aforessid.
J. 8., [sEar.]

J.P., ( Name of County.)

A bench warrant directed to & sheriff and to all eonstables, ete., requir-
ing them to arrest a man and bring him before the court to find gecurities
for his appearance, was signed by the clerk of the peace, hut had no seal.
It was tested in cpen vessions &t the court house, and was delivered by the
clerk of the peace in e¢purt to the sheriff, who handed it to his deputy. It
wag held that the want of & seal did not make the wsrrant invalid. Fraser
v. Dixon {1848), 5 U.C.Q.B, 231,
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FART XLIX.

REMOVAL OF PRISONERS—CHAXNGE OF VENUL.

Seor.

649. Removal of prisoners.
850. Indictment after removal,
651. Change of venue.

649 Removal of prisoners.—The Governor-in-Couneil
or the Lieutenant-Governor-in-Couneil of any Provinee may, if,
from the insecurity or unfitness of any gaol of any county or
distriet for the safe custody of prizoners, or for any other
cause he deems it expedient so to do, order any person charged
with an indietable offence confined in such gaol, or for whose
arrest a warrant has been issued, to be removed to any other
place for safe keeping or to any gaol, which place or gaol shall
be named in such order, there to be detained until discharged
in due course of law, or removed for the purpose of trial to the
gaol of the county or distriet in which the trial is to take place;
and -a copy of such order, certified by the clerk of the King’s
Privy Counecil for Canada, or the clerk of the Executive Coun-
cil, or by any person acting as such clerk of the Privy Couneil
or Executive Council, shall be sufficient authority to the sheriffs
and gaolers of the counties or distriets respectively named in
such order, to deliver over and to receive the hody of any person
named in such order. R.S.C. e. 174, 5. 97,

2. The Governor in Clouncil or a Lieutenant-Governor in
Couneil, may, in any such order, direet the sheriff in whose
custody the person to be removed then is, to convey the said
person to the place or gaol in which he is to be confined, and in
cage of removal to another county or distriet shall direct the
sheriff or gaoler of sunch county or district to receive the said
person, and to detain him wuntil he is discharged in due course
of law, or is removed for the purpose of trial to any other county
or distriet. R.S.C. e. 174, 5. 98,

3. The Governor in Counncil ov a Lieutenant-Governor in
Counecil may make an order as hereinbefore provided in respect
of any person under sentenee of imprisonment or under sen-
tence of death,—and, in the latter case, the sheriff to whose
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gaol the prisoner is removed shall obey any direction given by
the said order, or by any subsequent order in council, for the
return of such prisoner to the custody of the sheriff by whom
the sentence is to be executed. R.8.C. e. 174, s, 100,

650. Indictment after removal —If after such removal
a trus bill for any indictable offence is returned by any grand
jury of the county or district from which any such person is
removed, against any such person, the eourt into which such true
bill is returned, may make an order for the removal of such per-
gon, from the gaol in which he is then confined, to the gaol of
the county or district in which such court is sitting, for the pur-
pose of his being tried in such county or district. R.8.C. e.
174, 6. 99.

651. Change of venue,—Whenever it appears to the sat-
isfaction of the court or judge hereinafter mentioned, that it is
expedient to the ends of justice that the trial of any person
charged with an indictable offence shonld be held in some dis-
trict, county, or place other than that in which the
 offence iz supposed to have been committed, or would
otherwise be triable, the court before which such per-
gon iz or iz liable to be indicted may, at any term
or sitting thereof, and any judge who might hold or sit in
such court, may, at any other time, either before or after the
presentation of a bill of indictment, order that the trial shall be
proceeded with in some other district, county or place within
the same Province, named by the court or judge in such order;
but such order ghall be made upon such conditions as to the
peyment of any additiomal expense thereby ecaused to the
accused, as the court or judge thinks proper to preseribe.

2. Forthwith upon the order of removal being made by the
court or judge, the indictment, if any has been found against
the wrisoner, and all inquisitions, informations, depositions,
recognizances and other documents relating to the prosecution
against him, shall be transmitted by the officer having the cus-
tody thereof to the proper officer of the conrt at the place where
the trial is te be had, and all proceedings in the case shall be
had, or, if previously commenced, shall be continved in such
district, county or place, as if the case had arisen or the offence
had been committed therein,

3. The order of the court, or of the judge, made undér this
section, shall be a sufficient warrant, justification and authority,
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to all sheriffs, gaolers and peace officers, for the removal, dis-
posal and reception of the prisoner, in conformity with the
terms of such order; and the sheriff may appoint and empower
any constable to convey the prisoner to the gaol in the district;
county or place in which the trial is ordered to, be had.-

4. Every recognizance entered into for the prosecution of
any person, and every recognizance, as well of any witness to
give evidence, as of any person for any offence, shall, in case
any such order, as provided by this section, is made, be obli-
gatory on each of the persons bound by such recognizance as
to all things therein mentioned with reference to the said trial,
at the place where such frial is so ordered to be had, in like
manner as if such recognizance had been originally entered into
for the doing of such things at such last mentioned place:
Provided that notice in writing shall be given, either personally
or by leaving the same at the place of residence of the persons
bound by suech recognizance, as therein described, to appear
before the court, at the place where such trial is ordered to be
~had. R.8.C. e. 174, = 102.

( Amendment of 1894.)

5. Whenever, in the Province of Quebee, it has been decided
by competent anthority that no term of the Court of King's
Bench, holding criminal pleas, is to be held, at the appointed
~ time, in any distriet in the said Province within which a term
of the said court should then be held, any person charged with
an indictable offence whose trial shounld by law be held in the
said district may, in the manner hereinbefore provided, obtain
an order that his trial be proceeded with in some other district
within the said Provinee, named by the court or judge; and all
_the provisions contained in this seetion shall apply to the case
of a person so applying for and obtaining a change of venue as
aforesaid.

Changing place of trial.]—To effect a change of venue, or, more eor-
rectly, to change the place of trinl, the eourt must be specislly moved for
the purpose. It does mot rest with the Crown to select the place for frial
by suggestion or otherwise, as it may desire. And the eourt will refuse or
grant the motion a8 it may see fit., But it will be granted when there is a
reasonable probability that a fair and impartial trial cannot be bad in the
place where the sause wonld otherwise be tried. Per Bir Adam Wilsen,
C.J., in R. v, Carroll {1880), {the Biddulph murder case), eited in 2 Can.
Cr. Cas. at p. 200,

The power to change the venue is purely diserstionary and should be
used with great eaution. R. v. Russell (1878}, Ramsay’s Cases {Que.) 199.
But where the applieation was made on the part of the accused it was held
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sufficient fo justify the ehange, that persens might be called on the jury
whoge opinions might be tainted with prejudice and whom the prisoner
aould not challenge. Ibid.

Under the fifth sub-gection, which applies only to Quebee, and which is
taken from 32-33 Viet., eh. 28, gee, 11, the power {¢ chauge the venue
appears not fo be limited to & judge sitting in the distriet where the offence
ig glleged to have besn committed. Ex p. Brydges (1874),18 L.C, Jur. 141.

A change of venue should not be made in a eriminal case whereby the
trial would be transferred from the county in which the crime is alleged to
have been committed, unless faets are proved, as distingnished from sworn
opinions, plainly indieating that a fair and important trisl eennot be had
in that county. R. v. Ponton (No. 1) (1898), 2 Can. Cr. Cas. 192 {Ont.).

A change of venue should not be granted on the ground of popular
sympathy with the prisoner and prejudice agsinst the prosecution, where
there is nothing to shew that the class of eitizens from whom the jury
would be drawn are likely to be prejudieced except by those feelings which
:;.{)i.szle from the nature of the offence and whieh are common in all counties.

id.
. But a echange of venus may be ordered under this seetion on the
application of the Crown, where at an abortive trial, at which the jury
disagreed, a hostile demonstration was made against the judge by s mob
asgembled in the sireets during a short adjournment of the trial. R. v.
Ponton ![‘No. 2) (1899), 2 Can. Cr. Cas. 417.

The ehange is rendered ‘‘ expedient to the ends of justice ’’ because the
eonduct of the mob tended to bring the administration of justice into con-
tempt, and because of its poesible influence on a jury at the next trial; and
this notwithstanding the sworn statements of every juror at the abortive
trial that they were in no way intimidated or influeneed by the mob
demonstration, part of which took place within hearing of the jury during
their deliberations. Ibid.

Affidavits from the jurors denying intimidation are properly admissible
in evidence on a motion to change the venue where sueh intimidaticn is
charged. R. v. Ponten (No. 2) (1899}, 2 Can, Cr. Cas. 417,

Amn order for chenge of the place of frial iz nof open to objection on the
ground that it makes no provision for the additicnal axpense to which the
accuzed might be put by the changa, if the judge making such order was
not askad to make an order ay {0 snch additional expense, and if it was not
shewn to sueh judge that additional expense would be cecazioned, R, v. Cole-
men {1898}, 2 Can. Cr. Cas. 523, .

Where, after & eommittal for trial for an offence "under the Criminal
Code, an order iz made changing the plaee of trial! te another county, an
indietment may be preferred in the latter eounty not only for the effence for
whieh the accuszed was committed fortrial, but forany other offence disclosad
in the depositions taken before the committing justice. TIbid. )

In order to obtain a change of venue in & prosecution for defamatory
libel snch faots mnst be shewn as will satisfy the ecurt that a fair trial can-
not be had at the present venne, and it is not suffieient that the npplicant’s
splicitor swears te a belief that a fair trial is impossible there because of the
prosecutor’s interest in politieal affairs.

The faet that two abortive trials of the cause have already taken place
at both of whieh the jnry disagreed, is not of itself a ground for ordering a
echange of venue. R. v. Nieol (1900}, 4 Can. Cr. Cas. 1 {B.C.).
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FPART L.

ARRAIGNMENT.
SecT.
652, Bringing prisoner up for arraignment.
658. Right of accused to inspect deposition and hear indict-
ment.
664, Copy of mdictment.
655. Copy of deposiion.
656. Pleas in abatement abolished.
667. Plea—refusal to plead.
658. Special provisions in the case of treason.

652. Bringing prisoner up for arraignment.—If any
person against whom any indictment is found is at the time
confined for some other cause in the prison belonging to the
jurisdiction of the court by which he is to be tried, the court
may, by order in writing, without a writ of habeas corpus,
direct the warden or gaoler of the prison or sheriff or other per-
son having the custody of the prisoner, to bring up the body of
such person as often as may be required for the purposes of the
trial, and such warden, gaoler, sheriff or other person shall obey
guch order. R.8.C. ¢ 174, s 101.

633, Right of accused to inspect deposition and hear
indictment.— Every accused person shall be entitled at the
time of his trial to inspeet, withont fee or reward, all deposi-
tions, or copies thereof, taken against him and returned into the
court before which sueh trial is had, and to have the indictment
on which he is to be tried read over to him if he so requires.
R.8.C. e 174, s. 180.

Challenge of grand jurer,]—There exists the sama right of cehallenging
for favour the grand jury as the petit jury. R. v. Kirwan, 31 Btate Trials
543: R. v. Gorbet (1866), 1 P.E.I. Rep. 262. 1f » grand juror who is dis-
qualified be returned, he may be challenged by the prisoner hefore the bill
is presented; or if it be discovered affer the finding, the prisomer had
formerly to plead in avoldanee, 1Ibid.; but may now under see. 636 take
the objection by motion to the sourt to quash the indjetment. Omn a trial for
riot and conspiracy in obstrueting the recovery of rents and service of pro-
cess relating thereto, the indietment was guasghed on it heing shewn that
the mansager for and sgent of the person entitled to the rents wat on the
grand jury on the findingof the bill. E. v. Gorbet (1566), 1 P.X.1. Rep. 262.
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Arraignment.] — The arraignment of prisoners against whom true bills
for indictable offences have been found by the grand jury consists of three
parts: firat, ealling the prisoner to the bar by name; secondly, reading the
indietment to him; and thirdly, ssking him whether he is guilty or not of
the offence eharged. As scon as the indietment has been read over to the
prisoner, the clerk of the arraigns or officer of the eourt demands of him:

‘* How gay you, ara you guilty or not guilty #7*

1f the prisoner pileads gunilty, and it appears to the satisfaction of the
judge that he rightly comprehends the effect of his plea, his confession is
recorded and sentence is forthwith passed, or he is removed from the bar
in be agaln brought up for judgment., Archbeld’s Crim. Pleadings, 20th
ed., 159. If the prisoner pleads ‘' not gnilty,’’ his plea is recorded by the
officer of the court, and the prisoner is said to have ** put himerelf upon the
ecountry.’t If the acensed wilfully refuses to plead or will not answer
céirectly, E;}21§3 ecourt may order the proper officer to enter a plea of not gniliy.

ee, 657 .

654. Copy of indictment.—Every person indieted for any
" offence shall, before being arraigned on the indictment, be
entitled to a copy thereof on paying the clerk five cents per
folio of one hundred words for the same, if the court is of opin-
ion that the same can be made without delay to the trial, but
not otherwise. R.S.C. e. 174, 5. 181.

Certified record of acquitial.]—A person tried for felony and acquitted at
a Court of Oyer and Terminer in Ontario, ean only obiain & copy of the
indictment and record of acquittal, to be used in an action of wsalieions
prosecution, on the flat of the Attorney-General; and the granting or refer-
ring of such applieation eannot be reviewed by the court. R. v. Ivy (1874},
24 U.C.C.P, 78. :

In.a recent case it was, however, held by Boyd, C., and Ferguson, J.,
that the judgments of the Courts of General Sessions in Ontarie are publie
records, and the elerk of the peace holds them as their statufory eustodian
in the interests of the public generally and not as a deputy officer of the
Crown; that any person interested im the indietments and records of the
Conrt of General Seasions iz entitled of right to inspeet them; and that an
aecusad person tried and aequitted in sueh court ie entitled to a eopy of the
record of sueh mequittal and of the indietment without the fiat of or infer-
vention by the Aftorney-General of the provinee, and & mandamus will lie
to the clerk of the pesce to compel the delivery fo him of certified copies.
R. v. Seully {(1801), 5 Can. Cr. Cas. 1 (appeal pending). .

It was held in Caddy v. Barlow (1827}, 1 Maunning and Rylard, 275, by
the Court of King’s Bench that although the ecopy of indietment offered in
evidencs in an action for malicious prosecution may have been granted by
the eourt of quarter sessions for a different purpese than that for which it
wag used at the trial, the copy was receivable in evidence without inquiry
inte the eircumstancea under whieh if was granted. The worde of the
statute 46 Edw. IIT. are as follows:— .

“ Also the Commons pray that whereas records and whatseoever is in th
King’s Court ought of reasan to remain there for perpetual evidence and aid
of all parties thereto, and of all those whom in any manner they reach,
when they have need, and yet of late they refuse, in the sourt of our said
Lord to make search or exemplification of anything whiech ean fall in
evidence against the King or in his disadvaniage. May it please you fo
ordain by statute that gesrch and exemplifieation be made for all persons
of whatever record touches them in any manner, as well as that which falls
against the King as other perscns. Le roy le voet.”’
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The first restriction of this general right appears to have been imposed
in the reign of Charles II. by an ordsr made for the regulation of the Ol4
Bailey sessions by the judges. (Direetions for justices at the Old Bailey,
Kelyng's Rep. 3). That order directed ** that no copies of any indietment
for felouy be given without special order upon motion made in open court
at the gensral gaol delivery, for the late frequency of actions against prese-
cutors. which eannet be without copies of the indietment, deterreth people
from prosecuting for the King upon just cccasions.?’

In Leggatt v. Tollervey, 14 East 302, the practice was thus stated by
Lord Ellenberough, C.J.:—**It is very clear that it is the duty of the
officer eharged with the eustody of the reecords of the ecourt not to produce
8 record buf upon competent authority, what at the Old Bailey is obtained
upon application to the eourt pursuant to the order that has long prevailed
there; and, with respeet to the general records of the realm, upon appliea-
tion to the Attorney-General.” Manmning and Ryland in their nbte to the
report of Caddy v. Barlow, supra, say:—*' It appears that originally all
judicial records of the King's courts were open to the publie without
regtraint and were preserved for that purpose.”’ In Hewitt v. Cane (1894},
26 Onpt. R. 133, 142, Rose, J,, referring to the Old Bailey rule, said:i—
**That was a rule passed by the judges to regulate and govern their own
aotion, and merely was that while the record or indictment remained in the
cgourt during its session, and bhefore it had been sent out as directed by
statute, no sopy should be given out unless on motion ag therein provided,
and did not, as indeed it could not, affeet the custody or control of tke
indietment after it had been sent to the proper offieer ae directed by
atatute,”’

The distinetion mede in the Old Bailey rule hetween cases of felony and
misdemeanour as regards the certifying of the proceedings, would seem not
te apply after the record or indictment has been returmed to the proper
office. Hewitt v. Cane {1894}, 26 Qut. R. at p. 144, In Ontario the praec-
tiee has been to apply to the Attorney-General for a fiat in cases tried at the
apsizes. K. v. Ivy, 24 U.C.C.P. 78; O'Hara v. Doherty, 25 Ont. R. 347.
This practice is based upon the theory that after the eriminal records are
returned pursuant to the statute to the officer named therein they must be
taken to be in the custody of the Crown, and that the Crown, seting through
the Attarney-General, its agent general, is the only person competent to
give any directions as to the same, The custody of the reeords in eriminal
oases by the clerk of the Crown and pleas at Toronto {see ]4-13 Viet.
{Can.) eh, 118, and C.8.U.C. eh, 11, sec, 10}, after the return of the indiet-
ments to him i8 not as a record of the High Courf of Justiee, but as an
officer of the Crown acting under the supervision of the Attorney-Gensral,
Hewitt v. Cane (1894}, 26 Ont. R. 133. If the bill of jindietment has been
ignored by the grand jury its production will be evidence of the termination
of the eriminal proceedings. XK. v, 8mith, 8 B. &.C. 341; R, v, Ivy, 24
U.C.C.P.; MeCann v. Prenevean, 10 Ont. R. 573; but in all other cases a
formal record of acquittal must be produced: and, sembls, the certified
record should shew whether or not an appesl had been taken under Code
Becs. T43-746. Hewitt v. Cane, 26 Ont. R., at p. 140.

635 Copy of deposition.—Every person indicted shall
entitled to a copy of the depositions returned into court on pay-
ment of five cents per folio of one hundred words for the same,

. provided, if the same are not demanded before the opening of
the assizes, term, sittings, ov sessions, the court is of opinion
that the same can be made without delay to the trial, but not
otherwise; but the court may, if it sees fit, postpone the trial
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on account of such copy of the depositions not having been
previously had by the person charged. R.8.C. c. 174, a. 182,

656. Pleas in abatement abolished.—Xo plea in abate-
ment shall be allowed after the commencement of this Act. Any
objection to the constitution of the grand jury may be taken
by motion to the eourt, and the indictment shall be quashed
if the court is of opinion both that such objection is well founded
and that the accused has suffered or may suffer prejudice

thereby, but not otherwise.

Objection to the grand jury.J—An order of a superior court to a coromer
to summon a grand jury need not shew on ita face all the facts which made
it neceszary that s eoroner, instead of the sheriff, should be directed to
summon the jury., Where a grand jury has been summoned by & sheriff who
is disqualified from aeting because of his relationship to a prosecutor, a
new grand jury may be snmmoned on & venire o & ¢oroner, without formally
diseharging the jury summoned by the sheriff or disposing of the indiet-
ment found byit., The indietment found by the sheriff’s grand jury is insuch
case void, and it is open to the coroner summoning another juryioc summeon
persons already summoned by the sheriff. R. v, MeGuire (1898) 4 Cau. Cr.
Caa. 12 (N.B.).

Bee alyo note to see, 653.

657. Plea; refusal to plead.— When the accused is
called npon to plead he may plead either guilty or not guilty, or
such special plea as is herein provided for.

2. If the accused wilfully refuses to plead, or will not
answer directly, the court may order the proper officer to enter
a plea of not guilty. R.S.C. e. 174, &, 145.

Plea of not guilty, ]—The defendant has the right to raise the guestion of
jurisdietion under a plsa of not guilty. R. v. Hogle (1826}, 5 Can. Cr. Cas.
53 (Que.). . )

AB to the time for pleading in Ontarlo, see sees, 756-759..

Inability to plead.]—If at any time after the indictment is found, and
before the verdiet is given, it appears to the eourt that there is sufficient
reascn to doubt whether the accumed is then, on aceount of imsanity,
capable of condusting his defence, the eourt may direct that an issue shail
be tried whether the secnsed is or is not then, on account of insanity, unfit
to take his trial. See. 737 (1).

If such issue is dirested before the acensed is given in charge o & jury
for trial on the indistment such issue shall be tried by any twelve jurors.
If such igsune is directed after the aceused has been given in charge to a jury
for trial on the indietment such jury shall be sworn to iry this issune in
addition to that on which they are already sworn. See. 737 {2}. )

If the verdict on this jszue is that the aceused iz not then nnfit to take
his trial the arrraignment or the trial shall proeeed ag if no such issue had
besn directed. See. 737 (3). If the verdiet ig that he is unfit on aecount
of insanity the court shall order the aceused to be kept in custedy till the
plezsure of the Lisutenant-Crovernor of the provinee shall be knowmn, and
any pl)ea pleaded shall he sat aside and the jury shall be discharged. See.
737 {3).

No such proceeding shall prevent the acensed being afferwards fried on
such indiectment. See. 737 (4).
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If a person be found to be mute ex visitatione Dei, the court in itg
diseretion will use such means a8 may be sufficient to enable the prisoner to
understand the sharge and make his answer; and if this be found imprac-
tieable, a plea of not guilty should be entersd angd ke trial proceed. 1 Chit.
Crim. L. 417,

The fellowing form of oath may be administered to the Jury: ‘* You shall
diligently inquire and true presentment make, for and on behalf of our
sovereign lord the King, whether A B, the defendant who now stands
indieted, is or is not on acconnt of insanity unfit to take Lis trial, and a true
verdict give aceording to the best of your understanding; so help ¥you God.*?

In B. v, Berry (1876), 1 Q.B.D. 447; 45 L.J. (M.C.) 123, a deaf mute being
arraigned for felony, the jury who had been impanelled to try the case were
aworn o try whether the prisoner stood mute of malice or by the visitation
of God. The jury found that he was mute by the visitation of God. The
judge then ordered that g plea of hot guiity shounld be enterad, and the trin]

him, but alse found that he was incapable of understanding, and did net
understand, the proceedings at the trial. Upon this finding it was held that
the prisoner could not he econvieted, but must be detnined as & non-sane
person doring the Queen’s pleasure. In R, v. Whesler, Central Criminal
Court, May 12, 1832, where the prisoner was indieted for the murder of his
mother, and on his arraignment said he was ** ot guilty,” Platt, B,, on the
wotion of the prisoner's eounsel, dirested the jury to be sworn to inquire
whether the prisoner was in a fit state of mind to plead te the indietment,
end it appearing from the evidence that the prisener seemed to understand
the nature of the crime fop which he wag indieted, but that he seemed
unable to understand the distinetion between a plea of *‘ guilty'* and of
*" ot gnilty,” the fnry, at the suggestion of the learned judge, returned s
verdiet that the prisoner was of unsound mind and inecompetent to plead.
- Archbold Cr. Ev, {1800}, 188.

638. Special provisions in the case of treason,—-
When any one is indieted for treason, or for being aceessory
after the fact to treason, the following documents shall be deliv.
ered fo him after the indictment has been found, and at least
ten days before his arraignment ; that is to say: . '

(a) a copy of the indietment ; :

(8) = list of the witnesses to he prodnced on the trial
to prove the indictment; and

(¢} a copy of the panel of the jurors who are to try
him returned by the sheriff. _

2. The list of witnesses and the copy of the panel of the
jurors must mention the names, oscupations, and places of ahode
of the said witnesses and jurors,

3. The documents aforesaid must all be given to the acensed
at the same time, and in the presence of two witnesses,

4. This section shall not apply to cases of treason by killing
His Majesty, or.to cases where the overt act alleged iz any
attempt to injure his person in any manner whatever, or to the
offence of being accessory. after the fact to any such treason.

3T—CRIM. CODE,
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PART LI.

TRIAL.

SEcT.

659. Right to full defence.

660. Presence of the accused af the {rial.

661. Prosecutor’s right fo sum up.

662, Qualification of jurer.

663. Jury de medielate linguae abolished.

664, Mized juries in the Province of Quebec.

665, Mized juries in Manitoba. '

_ 666. Challenging the array.

667. Calling the panel.

668. Challenges and directions to stand by.

-669. Right to cause jurors to stand aside wn case of libel.

670. Peremptory challenges wn case of mized fury,

871, Accused persons joining and severing in their challenges.

672. Ordering a tales.

673. Jurors shall not be ailowed to separate.

674 Jurors may have fire and refreshments,

875. Saving power of court.

876. Proceedings when previous offence charged.

877, Attendance of wilnesses.

678. Compelling attendance of witnesses.

678A. Warrant fo arrest witness.

679. Witness in Canada but beyond jurisdiction of court.

680. Procuring attendance of prisoner as witness.

681. Evidence of person dangerously ill may be laken under
COMIMASELON.

882. Presence of prisoner when such evidence is taken.

888. Evidence may be taken out of Canada under commission.

684, When evidence of one witness must be corroborated.

685. Evidence not under oath of child in certain cases.

686, Deposition of sick witness may be read in evidence.

687. Depositions on preliminary inquiry may be read in evi-
dence.

688. Depositions may be used on trial for other offences.

689. Evidence of statement by accused.

690. Admission may be taken on frial.

691. Certificate of trial at which perjury was committed.

692. Evidence of coin being false or counterfeif.
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693. Bvidence on proceedings for advertising counterfeit
MONEY.

694. Proof of previous conviction.

695. Proof of previous conviction of witness.

696. Proof of attested instrument.

697, Evidence at trial for child murder.

698. Comparison of disputed writing with genuine.

699. Party discrediting his own witness.

700. Evidence of former written statements by witness.

701, Proof of contradictory statemenis by wiiness.

T014. Proof of child’s age.

702. Evidence of place being o common gaming house.

708. Other evidence that place is o common gaming house.

704. Evidence in case of guming tn stocks, &c.

705. Evidence n certain cases of libel. .

T06. Ewvidence in case of polygamy, &e.

T07. Evidence of stealing ores or minerals.

TOTA. Cuatllle brands as evidence,

708, Evidence of stealing timber.

708. Evidence in cases relating to public stores.

710, Evidence in case of fraudulent marks on merchandise,

711. Full offence charged—attempt proved.

718. Aitempt charged—ifull offence proved.

713. Offence charged—part only proved.

714 On indictment for murder conviction may be of conceal
ment of birth.

7144, Offences under secs. 331 and 3314.

715, Trial of joint receivers.

716. Proceedings against recetvers.

717. The same after previous conviction.

718. Trial for coinage offences.

718. Verdict in case of libel.

720. Impounding documents.

721. Destroying counterfeit coin.

722. View.

723. Variance and amendment.

724. Amendment to be endorsed on the record.

85. Form of formal record in such case.

728. Form of record of conwiction or acquitial.

727, Jury retiring to consider verdict.

728. Jury unable fo agree.

729. Proceedings on Sunday.

780. Woman sentenced fo death whde pregnond.

781. Jury de ventre inspiciendo abolished.

732. Stay of proceedings.
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783, Motion in arrest of judgment on verdict of guilty.

784, Judgment not to be arrested for formal defects. -

785. Verdict not to be impeached for certgin omissions as fo
FUFOTS. :

786, Insanity of accused at fime of offence.

787. Insamity of accused on arraignment or trigl.

788. Custody of persons formerly acquitied for insanily.

739. Insanity of person to be discharged for want of prosecu-
tion.

740. Custody of insane person.

741, Insanity of person imprisoned.

639. Right to full defence.—Every person tried for
"any indietable offence shall be admitted, after the close of the
case for the prosecution, to make full answer and defence thereto
by counsel learned in the law. R.B.C. ¢ 174,s. 178.

Full answer and defence.]—The objeet of the Crown being not to find the
prisoner guilty, but to do justice, it is the duty of the prosecution to bring
out the whole of the facts hoth in the prisoner’s favour and against him.

Every witness on the back of the indietment need not be ealled. R. v.

Thompgon (1876}, 13 Cox 181, That is in the disereticn of the prosecuting
" eounsel, but he should have all these witnesses in attendance in case the
prisoner should desire to call them. R.v. Woodhead (1847}, 2C. & K. 520;
R. v. Caseidy {1858), 1 F. & F. 79. :

 In R.v, Bimmonds (1823}, 1 Q. & P. B4, it was Isid dewn that the judge
would himself sometimes cnll the omitted witnesses, In 1830, in K. v,
Beaezley, 4 (. & P. 220, Mr. Justice Littledale held that all witnesses named
on the back of the indietment ought to be called by the prosecution, not
necessarily to give evidence in chief, but to afford the defence an oppor-
tunity of cross-examination. This ruling went further than B. v. Bim-
monds, which left the matter in the judge’s diseretion. RE.v.Bodle {1838},
8 C. & P. 186, followed the ruling of R. v. Simmonds.

In R. v. Edwards (1848), 3 Cox C.C. §2, Mr. Justice Erle sald that,
though the judge had power to interfere with coupsel’s diseretion as to
calling the witnesses on the back of the indietwent, that power would only
be exercised in extreme cases, . -

In 1838, in R.v. Holden, & C. & P. 609, on a trial for murder, it was laid
down that at a murder trial, every person present at the transaetion giving
rige to the charge ought to be ealled by the prosecution, even though they
were brought to the nesizes by the other side and were not on the back of
the indictment, as even if they gave different aceounts the jury ought to
hear their evidence and draw their own eonclusions. Lord Abinger, in &
murder esse, R. v. Orchard (1838}, 8 C. & P. 558, note, commented in his
summing up on the prosecution not calling two persens who were in the
house at the time of the alleged murder, though they were near relatives of
the aceunsed, and would naturally be prejuodieed in their favour.

These decisions seem to shew that in murder cases those persone who
were present at the oceurrence giving rise to the charge, or in sneh immedi-
ate proximity a8 to make it likely that they eould give relevant evidence,
ought to be ealled by the prosecution, even though they were not named on
the back of the indietment. .
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At common law in eriminal esses as well as in eivil a co-defendant

" against whom nc evidence whatever is given ought to be mequitted at

the end of the prosecuter’'s or plaintifi’s case. R. v. Hambly (1858}, 16
U.C.Q.B, 617.

But it is in the discretion of the judge, at the close of the prosecntion,
to submit separately to the jury the case of one of several prisoners against
whom no evidense appears; he is not bound to do s0, and whether he has
rightly exereised his diseretion or not cannot be reserved as a point of law,.
K. v. Hambly (1854), 16 U.C.Q.E. 617.

The admission of evidence in reply whieh was admireible in ¢hief iz as &
general rule in the diseretion of the judge, sulject to being reviewed by the
eourt, R, v. Jones (1869), 28 17.C.Q.B. 416, per Richards, C.J,

One co-defendant cannot be called a8 a witness by another eo-defendant
and compelled to give evidence, but a eo-defendant mey testify if he ehooses
to do so. R, v. Connors {1893), 5 Cav. Cr. Cas. 70 {Que.).

On a joint indietment the evidence addnced by the witnesses for any one
of the defendants is effective as regards the others either benefieially or
adversely, and, therefore, before the counsel for fhe prosecution eross-
examines, eaeh of the other defendants has the right to erose-examine such
witnesses and in doing go to bring out fresh facts which may be advantage-
c(:us E(ir his defence. K. v. Barsalou (No. 3} (1801}, 4 Can. Cr. Cas. 446
(Que.).

The prisoneris antitled to a trial free from comment or observation upon
the fact that he did not tender himseif a8 a witnese. He has the right to
refrain from giving evidence without his failure to testify beinhg made the
subjeet of comment, 56 Viet, (Can.}, ch. 31, sec. 4. The infringement of
that vight ig a substantial wrong, which is nof removed or remedised by the
judge caliing back the jury and telling them that he had done wrong, R.v.
(olemsan (1898}, 2 Can. Cr. Cas, 523 (Ont.).

And the faet that the attention of the trial judge was ¢alled to the error
by the prisgoner’s counsel does not deprive the prisoner of his right to move
the apurt for a new trisl. lbhid. R, v, Gibson (1887), 18 Q.B.D. 587:
R. v. Petrie {1800}, 20 Ont. R. 317; Martin v. Mackonochie {1878}, 3
Q.B.D. 775.

Proof of official documenis.]—In every ease in which the original record
could be received in avidence, a eopy ¢f any official or public doenment of
Canada, or of any provinee, purporting to be certified under the hand of
the proper officer or person in whose custody such official or publie document
is placed, or a copy of a dosument, by-law, rule, regulation or proceeding,
or & eopy of any entry in any register or other book of any municipal or
other corporation, ecreated by charter or statute of Canada or any province,
purporting to be eertified under the seal of the corporation, and the haud of
the presiding officer, elerk or seeretary thereof, shall be receivable in
evidence without proof of the seal of the corporation, or of the signature or
of the offteial character of the person or persons appearing to have signed
the same, and without further proof thereof. Can. Evid. Act, 1893, see, 12.

Where a book or other doeument is of o public a nature as to be admis-
sible in evidence on its mere produection from the proper custody, and no
other statute exigts which render its contents provable by means of a copy,
r eopy thereof or extract therefrom shall be admissible in evidence in any
eourt of justice, ar before a person having, by law or by sonsent of parties,
authority to hear, receive and examine evidence, provided it is proved that
it is a eopy ov extract purporting to be certifled to be true by the officer to
whose eustody the original has been entrusted. Ibid, see. 13,

No proof is required of the handwriting or offieial position of any person

80 gertifying to fhe truth of any eopy of or extract from any proelamation,
order, regalation, appointment, hook or other doeument: and any such copy
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or extract may be in print or in writing, or partly in print, and partly in
writing. Ibid, sec. 14.

Any order in writing, signed by the Secretary of State of Canada, and
purporting to be wriiten by command of the Governer-General, shall be
received in evidense a8 the order of the Gdvernor-General. Ibid, see. 10.

Copies of offieial and other notices, advertisements and documents
printed in The Canada Gazette are prima facle evidence of the originals,
and of the contents thereof. Ibid, sec. 16.

A eopy of any entry in any book kept in any department of the Govern-
ment of Canada, shall be received as evidence of such entry and of the
matters, transaciions and accounta therain recorded, if if iz proved by the
oath or affidavit of an officer of such department that sueh book was, at the
time of the maeking of the entry, one of the ordinary books kept in sueh
department, that the emtry was made in the usual and ordinary course of
business of such department, and that such copy iIs a true copy thereof.
1did, sec. 17.

Any doecument purporting to be & copy of a moiarial act or instrument
made, filed or enregistered in the Provinee of Quebee, and to be ecertified by
_ & notary or prothonotary io be a true eopy of the original in his posgersion
a8 such notary or prothonotary, shall be received in evidence in the place
and stead of the original, and shsll have the ssme force and effect as the
originel would have it produeed and proved: Provided, that it may be proved
in rebuttal that thers is no such original, or that the eopy is not s rue copy
of the original in some material partlcular or that the original is not an
instrument of such nature as may by the law of the Province of Quebse be
taken before a notary or be filed, enrolled or enregistered by a notary in the
#aid provinee. Ibid, sec. 18.

But no eopy of any sueh hock or other decument shall be received In
' evidence upon any trial unless the party intending to produce the same has
before the trial given to the party against whom it is intended fo be-pro-
duced ressonable motice of suech intention, The ressonableness ef the
notiee shall be determined by the conrt or judge, but the notiee shall Lot in
any ease be less than ten days. Ibid, sec. 19.

These provisions are in addition fo and not in demgatwn of any powers
of proving documents given by any existing statute or existing at law. See. 20.

In all proceedings over which the Parliament of Canada has legislative
" puthority, the laws of evidence in foree in the provines in which snch pro-
eeedings ave taken, including the laws of proof of rerviee of any warrant,
summons, subpena or other doeument, shall, subject to the provisions of
thie and other Acty of the Parlinment of Canada, apply to sneh proceedings.
Sec. 21,

660, Presence of the accused at the trial,—Every
accused person shall be entitled to be present in court during the
whole of his trial, unless he misconducts himself by so interrupt-
ing the proceedings as to render their continuance in his pres-
ence impracticable.

2. The court may permit the accused to be out of conrt dur-
ing the whole or any part of any trial on such terms as it thinks
proper. :

See note to'sec. 626.



Parr LI TRIAL. [§ 661] 583

661. Prosecutor’s right to sum up.—If an accused per-
son, or any one of several accused persons being tried together,
is defended by counsel, such counsel shall, at the end of the case
for the proseention, declare whether he intends to adduce evi-
dence or not on behalf of the aceused person for whom he
appears; and if he does not thereupon announce his intention
to adduce evidence, the counsel for the proseeution may address
the jury by way of summing up.

2, Upon every trial for an indictable offence, whether the
acensed person is defended by counsel or not, he or his ecounsel
shall be allowed, if he thinks fit, to open his case, and after the
conclusion of such opening to examine such witnesses as he
thinks fit, and when all the evidence is concluded to sum up
the evidence. If no witnesses are examined for the defence the
counsel for the accused shall have the privilege of addressing
the jury Iast; otherwise such right shall belong to the counsel
for the prosecution: Provided, that the right of reply shall be
always allowed to the Attorney-General or Solicitor-General, or
to any counsel acting on behalf of either of them. R.8.C. e
174, 5 179. '

Prosecuting counsel.]—The position of prosecuting counnsel is not that of
an ordipary counsel in g eivil ease, but he is aecting in a quasi judieial
eapacity snd ought to regard himaself as part of the court; that, while he iz
there to econdunet his ease, he Is to do it at his disersetior, but with a feeling
of responsibility, not as if trying to obiain a verdief, but to assist the judge
in fairly putting the case before the jury and nothing more. Blackburn, J.,
in R. v. Berens, 4 F, & F. 842, 853, He is to regard himself ns a minister
of justice and not to °* gtruggle for a convietion.”” R. v.Puddick, 4¢F. &F.
497 R. v. Patterson (1873}, 36 U.C.Q.B.129, 1486,

Joint indictments.]—Where several pergons are jointly indicted the order
in which each of them shall enter upon his defence is gemerally subject to
the diseretion of the trial judge. R. v. Barsalou {No. 3), 4 Can. Cr. Cas.
446 {Que.}.

Where there is a difference in degree of criminality with respeet to the
charge made against several persons jointly indieted, they should be ecalled
upon for their defénce the greater before the less according to the serious-
ness of the charge against each gs disclosed hoth by the indictment and the
avidence for the proseention, ex gr., the prineipal before the accessory, and
the thief before the receiver. Ibid. :

Where there appears no such difference in degree of eriminality in
respect of several peraons jointly indieted, the order of defenee is the order
in which their namses appear in the indiectment. Ibid; E. v. Barber, 1
C. &K. 434; R. v, Meadows, 2 Jurist N.8. T18. :

On & joint indietment for one offence, when the evidence for the cone
would enure to the benefit of the other, the right to a general reply is with
the prosecution, though only one defendant ealled witnesses in defence, R.
v. Connelly (1894}, 1 Can. Cr, Cas. 468 (Ont.).

Thi# is in accordance with the practice prior to the Code. ' R. v. Hayes
{1838), 2 M. & R. 155; R. v. Jordan (1839}, 8 C. & P. 118. ’
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Right to begin.l—In eriminal cases the prosecution always hegins. If
the prisoner is defended the counsel for the prosecution opens the case; if,
however, iie is undefended it is not usnal to make any opening statement
unless there is some peculiarity in the facts. Phipson Evid., 2nd ed., 42,
If there is no preseeuting counse! there ¢an be no opening, the prosecutor
not being allowed to address the jury. Roseoe Cr. Evid. 201; R. v, Brice,
(1824}, 2 B, & Ald. 608; R. v. Gurney {1869); 11 Cox C.C. 414,

Opening the case.]—The existence of a previous convietion against the
aseused should not be referred to in the opening although the charge is for
a second offence. Bee. 676, The arraignment must in the first instance be
npon 80 much only of the indietment a5 charges the subsequent offence, and
after that is disposed of the aceused is to anewer as to the faet of the pre-
vious eonvietion. Ibid,

‘When the prisoner is given in echarge to the jury, the counsel for the
prosecution cor, if there be more than one, the senior counsel, opensthe case
to the jury stating the leading facts upon which the prosecution rely. In
doing so he ought to state all that it is proposed to prove, as well declars-
tions (other than confeszions) of the prisoners as the faets, so that the jury
. may see If there be a diserepancy between the opening. statements of
eonneel and the evidence afterwards adduced in support of them. E. .
Edward (1833), 1 M. & Roh, 257; R. v. Hartel (1837}, 7 C. & P. 773;
R. v. Davis (1B37), 7C. & P. 785.

A confesgion should not be referred to in the opening further than to
state its general effect only for the ¢ireumstances under which it was made
may render it inadmissible in evidence, Archbold Cr. PL, (18048) 187; R.v.
Swatkins (1831), 4 C. & P. 548; R. v. Davis, 7 (. & P, 786; K. v. Orrell
(1835), 7 C. &P, T74; and see note to sec. 552 as to evidence of admirsions
made by the aceused.

In opening a case for murder, the counsel for the proseeution may put
hypothetically the case of an attack upon the character of any particular
witness for the Crown and say that should any sueh attack he mads he will
he prepared to meet it. R. v. Courvoisier (1840}, 9 C. & P. 362,

If any additional evidence not mentioned in the opening speech of
conngel is discovered in the ecurse of s trial the proseenfing counsel is not
allowed bto state it in & second address to the jury. Ibid; R. v. Creau
{1861}, 8 Cox C.C, 509,

Witnesses for the prosecution.]--The witnesses for the prosecution are ealled
and examined viva voce after the opening address, each witness beingeross-
examined in turn by the prisener’s ecunsel. Although the prosecution is
not in strictuess hound to call every witnese named on the baek of the
{ndietment, it is usual to do so in order to afford the prisoner’s eounsel an
opportunity to eross examine them; and, if the prosecution will not ecall
thern, the judge in his diserstion may do so. - R. v. Simmonds (1823), 1
C. & P. 54; R.v. Bull (1839}, 9 C. & P. 22; Phipson Evid., 2nd ed., 476.

In eharges of homicide witnesses who were present at the itransaction
have been called by the judge for the furtherance of justice, although vot
pamed onthe backof the indietment. B.v. Holden, 8C. &P.609; K. v.Stroner,
1C. & K. 630; R. v. Chapman,8C. & P.558; R. v. Orchard,3C. &P.558 (nh.
But if this is done at the instauce of the prisoner and no question is put
to them by the prosecution they become so far the prisoner's witnesses that
though he may crosz-examine he cannot eontradiet them; R. v. Bodle, 6
(. & P. 186; and the prosecution ¢an ouly re-examine as a matter arising
out of the cross-examination; R. v. Beezley, 4 C. & P, 2207 and perhaps
if there has bheen a refosal by the prosecution to eall the witness not even
then. R.v. Harris {1836), 7 C. & P. 581.

Where s prisoner is not defendad by counsel he eross-examines the wit-
negses for the prosecntion if he thinks fif, or the judge dces so on his behalf,
Archbold Cr. P1, {1900) 188,
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Dafence,]—If the defendant decides to adduce evidence he may now, if
-he desires, open his case to the jury, call his witnesses and sum up, which
latter process ustally extends in practice to a eomplete commentary on the
.ca86. Sub-section (2) supra. FPhipson Evid., 2nd ed., 46. )
The defendant may be aliowed to reserve to himaelf the right to address
the jury and to examine and eross-examine witnesses, and to have his
.eounsel argue any points of law that arise in the course of the trial and to
.guggest questions to him for the cross-examination of witnesses; R. v.
Parkinsg, Ry. & M. 166; but the defendant will not be allowed te have
egounsel toexamine and eross-examine the witnesses, and to reserve to himsslt
‘the right of addressing the jury, R.v. White (1811}, 3 Camp. 98, Norecan
o prisoner have counsel to gpeak for him and also make a spoech for himself
.other than to malke his atatement of facts (see that heading, infra). He
will be strietly confined in that care to a statetnent of faets and not allowed
to put forward mere matter of argument. R. v. Eversti, clied Archbold
-Cr. PL. (1900} 188,

Boe also note to sec, 659.

Right of reply. ]—The meaning of the last proviso in the above section
has besn lLeld in Manitoba not to be that the Attorney-General or his repre-
.sentafive shall have the last word with the jury where the defendant calls
no witnesses, but only that he shall have the right to again address the jury
at the close of the evidence, after which the defendant’s counsel could make
his address. R.v. Le Blane, 290 C.L.J, 729, per Taylor, C.J. But there is
muech reason te doubt the correctness of that decision. How can an address
made before that of the prizoner’s counsel be called & ‘‘reply’ ? The
proviso seoms rather to be an extension of the atatute 32-33 Viet. (Can.}
.ah, 29, see, 45, and of the rule referred to in 5 &t Tr, N.B. 3 (n), a5 &
‘! resolution of the judges?’ and whieh was intended to remove doubts which
formerly axisted as to the right of reply in such cases by counsel other than
the Attorney-General or Soliecitor-General., 2 8t. Tr. N.S. 1019. The
- resolution was as follows :~—‘ In those Crown eases in which the Attorney or
Solieitor-General is personally engaged, a reply where npo witnesses are
.ealled for the defence is to be allowed as of right to the counsel for the
Crown, and in no others.”

S0 in R. v. Maraden, M. & M. 439, it was held that the Attorney-Gen-
eral hag the right of reply even though the defendant ecall no witnesses;
-and in R. v. Toakley, 10 Cox C.C, 408, the same right was accorded to the
Solieitor-General appearing on behalf of the Attormey-Geueral in a post-
office prosecution. The statute 82-33 Viet., (Can.} oh. 29, see. 43, gave
-the right of reply to the Attorney or Solicitor-General or to any Queen’s
Counsel acting on behalf of the Crown. It had previously beer held in
- Ontario that the Crown counsel not being the Attorney-General or Solieitor-
(General had ne right of reply where no witnesses were ealled for the
defenee. R. v, MeLellan, 9 U.C.L.J. 75.

In Quebec the rule was to allow ihe reply in cases of public prosecutions

for felony whether the Attorney-General appeared personally or by a repre-
- gentative. R.v. Quatre Pattes, 1 L.C.R. 317.

Phipson in his work on Evidence (1898}, 2nd ed., p. 47, says:—"‘In Ire-
land sll proseeuting eounsel in publie prosecutions represent the Attorney-
(tenoral and have the same privilege.”’ See algo Eng, L.T., March 4, 1883,
and April 24, 1807; 6 Law Magazine (1881}, 101; Nineteenth Century
{1893}, 304.

It is wot nsual to exercime the right of reply where the only evidenes

- adduced by thedefendant isas to eharacter. E.v.Dowse (15865},4 F. &F, 402,

Prisoner's giatemeni.]—The prigsoner is entitled to make a staterment of

- faets to the jury whether he iz defended by eounsel or not. provided he calls
ho withesses. R.v. Millhouse {1883}, 15 Cox {.C, 622, In that caseand in
"R, v, Shimmin (1882), 15 Cox C.C. 123, it waa held that the statement may he
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made after his counsel has addressed them, but in R. v. Doherty {1887}, 16
Cox C.C. 808, it was allowed to be made heforethe eounsel’saddress. Counsel
for the prosecution has the right of reply if the defendant makes a statement.
E. v, Rogers (1884}, 1 B.C.R., pt. 2, p. 119, per Crease, J. :

In R, v. Maybrick, Liverpool Assizes, Aug., 188%, the prisoner was
allowed to make a statement to the jury although witnesees were celied by
her. FPhipson Evid., 2nd 4., 47.

662. Qualification of a juror,—Every person qualified
and summoned as grand or petit juror, according to the laws in
force for the time being in any Province of Canada, shall be
duly qualified to serve as such juror in eriminal cases in that
Province. R.8.C. e. 174, 8. 160.

( Amendment of 1894.)

2. Notwithstanding any law, usage or custom to the con-
trary, seven grand jurors instead of 12, as heretofore, may find
a true bill in any Provinee where the panel of grand jurors is
not more than thirteen: Provided, that this sub-section shall
not come into force until a day to be named by the Governor
by his proclamation. (Proclaimed from 1 January, 1895.)
Vol. 28, Can, Gazette, 1172.

Where panel not more than thirteen.]—It is within the power of a Provin-
cial Legislature to fix the number of the grand jurors, who should compose the
panel, that being part of the organization or constitution of the court. R.
v. Cox (\1898), 2 Can, Cr. Cas. 207 (N.8.).

But a Provineial Legislature has no power to fix the number of grand
jurars neecessary to find a good bill of indietment, that being a matter of
eriminal procedure and exclumively within the powers of the Dominion
Parliament, Ibid. )

Where by the provineial law the number of grand jurors summoned hag
been reduced to less than thirteen, and some of those summoned fail to
appesar, seven of those who appear may find g bill of indietment. R. ¥v.
Girard (1898), 2 Can. Cr. Cas. 216 {Que.).

And see note to see, 641.

Juror's knowledge of facts in f3ue.]—If & juryman has knowledge of any
matter of evidenee in the case being tried he ought not to impart the same
privily to the rest of the jury, but should state to the court that he had such
knowledge, and thereupon be examined and subjected to eross-examination
ag & witness. R, v. Bushell, 6 Howell 1012 (n); R, v. Reading, ¥ Howell
350; R. v. Rosser, 7C. & P. 648. DBut there are grave objections to a juror
sworn to try being sworn and examined as a witnese for if his evidence be
contradieted or his eredibility be impeached he is placed in the position of
joining in the determination of his own eredibility. R, v. Patrie (1860), 20
O.R. 817.

663 Jury de medietate lingus abolished.—No alien
shall be entitled to be tried by a jury de medietate linguae, but
shall be tried as if he was a natnral born subject. R.S.C. e
174, 5. 161.
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664. Mixed juries in the province of Quebec.—In
those distriets in the Provinee of Quebec in which the sheriff
is required by law to return a panel of petit jurors composed
one-half of persons speaking the English langnage, and ome-
half of persons speaking the French language; he shall in his
return specify separately those jurors whom he returns as speak-
ing the English language, and those whom he returns as speak-
ing the French language respectively; and the names of the jur-
ors so summoned shall be called alternately from such lsts.
R.8.C. ¢. 174, = 166.

Mized juries in Quebec.]—A prisoner arraigned for trial in Quebee has the
right to elaim & jury composed for one-Lalf at least of persons speaking his
langnsge if French or Englizsh, After having elaimed a mized jury and the
recording of the order therefor by the Court, the prisoner has nc absolute
right to relinguish sueh elaim and to bave fhe order for s mixed jury
superseded, but revocation may be ordered on sueh an application in the
diseretion of the Court. R. v. Sheechan (1887), 1 Can, Cr. Cas. 402 {Que.}.

The right to a mixed jury in the Provinee of Quebee, conferred by 27-28
Viet., eh. 41, Btatutes of the Provinee of Canada, still exists in eriminal
cages, notwithetanding the statute 46 Viet., ch. 16 (Que.}, purporting to
repeal the former Aot. R, v. Yaneey {1898}, 2 Can. Cr. Cas. 320, A statute
of the former Province of Canads in force at the iime of Confederation,
which conferred the right to a mixed jury in Lower Canada, now the Pro-
vince of (Juebee, remaing in foree thereafter sz s matter of ‘‘eriminal
procednre *? as to thaf provinee, and ean be varied or repealed only by the
Parliament of Canads. B.N.A. Aect, see. 91 {27}, Ibid; R. v. Sheehan
- (1897}, 1 Can. Cr. Cas, 402 (Que.). The prosecuted party may, upon
arraignment, demand & jury composed for the one-half at least of persons
skilled in ‘' the langnage of his defence,’”’ whéther French or English; but
this does not give the accused an option to choose either language as the
language of the defence, nor to have at least one-half of the jurors drawn
from those rkilled in the language in whieh eounsel for the accused proposss
to conduet the defenee. The **langnage of the defence’’ in that eonnec-
tion meand the language habitually spcken by the accused. XR.v. Yancey
{1899}, 2 Can. Cr. Cas. 320,

Where six English jurors had been sworn after several jurors had been
directed to stand aside at the instanee of the Crown and the e¢lerk recom-
mweneed to call the panel alternately from fhe English and the French lists
and one of them previously ordered to stand aside was again called, it was
held that the previons ‘‘ stand aside ?’ stood good and did not need to be
withdrawn until the panel was exhausted. XE. v. Dougall (1874), 18 L.C.
Jur, 242, :

665, Mixed juries in Manitoba.—Whenever any person
who is arraigned before the Court of King’s Bench for Mani-
toba demands a jury composed, for the one-half at least, of per-
sons gkilled in the language of the defence, if such langnage is
either English or French, he shall be tried by a jury composed
for the one-half at least of the persons whose names stand first
in succession upon the general panel and who, on appearing and
not being lawfully challenged, are found in the judgment of the
court, to be skilled in the langnage of the defence.

-
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2. Whenever, from the number of challenges or any other
cause, there is in any sueh case a deficiency of persons skilled
in the language of the defence, the court shall fix another day for
the trial of such case, and the sheriff shall supply the deficiency
by summoning, for the day so fixed, suck additional number of
jurors skilled in the language of the defence as the court crders,
and ag are found inseribed next in succession on the list of petit
jurors, R.8.C. e I74, s 167.

The subsequent disegvery that one of the jurers sworn did not thor-
-oughly understand the English langnage is not a ground for a new trial,
R. v. Earl (1804}, 10 Man. R. 303.

666. Challenging the array.—Either the accused or the
‘prosecutor may chalienge the array on the ground of partiality,
fraud, or wilful miseonduct on the part of the sheriff or his
deputies by whom the panel was returned, but on no other
ground. The objection shall be made in writing, and shall
state that the person returning the panel was partial, or was
fraudulent, or wilfully misconducted himself, as the case may
be. Such objection may be in the form KK in schedule one
hereto, or to the like effect.

9. If partiality, frand or wilful misconduet, as the case may
be, is denied, the court shall appoint any two indifferent per-
sons to try whether the alleged ground of challenge is true or
not. ~ If the triers find that the alleged ground of challenge is
true in fact, or if the party who has not challenged the array
admits that the ground of challenge is true in fact, the court
shall direct a new panel to be returned.

Forn KK.—
OHALLENGE TO ARRAY.

Canada,
Province of ,
County of ,
The King 1 The =aid A. B., who prosecutes
. for our Lord the King (or the said
C.D, f (. D., as the case may be) chal-
lenges the array of the panel on the ground that
it was returned by X.Y., sheriff of the county
of (or E. F., deputy of X. Y., sheriff
of the eounty of , as the case may be),
and the said X. Y. (or E. F., as the case may
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be) was guilty of partiality (or fraud, or
wilful miseonduet) on returning said panel.
Bee note to sec. 867.

667. Calling the panel.—If the array is not challenged
or if the triers find against the challenge, the officer 'of the
court shall proceed to call the names of the jurors in the follow-
ing manner: The name of each juror on the panel returned,
with his number on the panel and the place of his abode, shall
be written on a distinet piece of card, such eards being all as
nearly as may be of an equal size. The cards shall be deliv-
ered to the officer of the court by the sheriff or other officer
returning the panel, and shall, under the direction and care
of the officer of the court, be put together in a box to be provided
for that purpose, and shall be shaken together.

2. The officer of the conrt shall in open court draw ont the
said cards, one after another, and shall call out the name and
number upon each such card as it is drawn, until such a number
of persons have answered to their names as in the opinion of the
court will probably be sufficient to provide a full jury after
allowing for challenges of jurors and directions to stand by.

8. The officer of the eourt shall then proceed to swear the
jury, each juror being called to swear in the order in which his
name is go drawn, until after subtracting all challenges
allowed and jurors directed to stand by, twelve jurors are sworn,
If the number so answering is not sufficient to provide a full
jury, such officer shall proceed to draw further names from the
box, and call the same in manner aforesaid, until, after chal-
lenges allowed and directions to stand by, twelve jurors are
SWOTn.

4. If hy challenges and directions to stand by the pane] is
exhausted without leaving a sufficient number to form a jury,
those who have been directed to stand by shall be again called
in the order in which they were drawn, and shall be sworn,
unless challenged by the acensed, or unless the prosecutor chal-
lenges them, and shows cause why they should not be sworn:
Provided that if before any such juror is sworn other jurymen
in the panel become available the prosecutor may require the
names of such jurymen to be put into and drawn from the box
in the manner hereinbefore prescribed, and such jurors shall be
sworn, challenged, or ordered to stand by, as the case may be,
hefore the jurors originally ordered to stand by are again called.

5. The twelve men who in manner aforesaid are unltimately
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sworn ghall be the jury to try the issues on the indictment, and
the names of the men so drawn and sworn shall be kept apart by
themselves until such jury give in their verdiet or until they
are discharged ; and then the names shall be returned to the box,
there to be kept with the other names remaining at that time
undrawn, and so fofies quoties as long as any issue remains to
be tried.

6, Provided that when the prosecutor and accused do not
object thereto, the court may try any issue with the same jury
that has previously tried or been drawn to try any other issue,
without their names being returned to the box and redrawn, or
if the parties or either of them object to some one or more of
the jurors forming such jury, or the court excuses any one or
more of them, then the court may order such persons to with-
draw, and may direct the requisite number of names to make
up a complete jury to be drawn, and the persons whose names
are 8o drawn shall he sworn.

7. Provided also, that an omission to follow the directions
in this section shall not affect the validity of the proceedings.

Impanelling the petit jury, ]—When g sufficient number of prisoners have
pleaded and put themselves upon thecountry the clerk of arraignys addresses
the jurers who have been summoned, thus: i

“*You good men, who are returmed and impanslled to try the issue
joined between our sovereign lord the King and the prisoners at the bar,
answer to your names and save your fines,”’ {fhen calling the yurors by name.)

The Clerk of the arraigns, before proeeeding to eall the jurors to the jury
box, addresses the prisoners thus:

‘ Prisoners, these good men that you shall now hear called are the jurors
who are fo pass between our sovereign lord the King, and fyou upon your
respective trials, [or, in & capital case, ‘upon your lfe and deatk’]; if
therefore you or any of you will challenge them or any of them you must
challenge them ar they come to the book to be sworn, and before they are
sworn, and you shall be heard.”’

Sub-section (4) direets thet when the panel has been exhausted, only the
jurors who had been directed to stand by, and such other jurymen as have
ginee become available, shall be called and may be sworn on the jury. A
challenge onee allowed excludes & juror frow: serving on the jury being
formed; for in cases of a peremptory ehallenge the other party might after-
wards exhaust his peremptory challenges and the privilege of withdvawing
it might therefore cperate asa fraud upon him, Thenin the ssase of a chal-
lenge for cause the withdrawal of the challenge would not ehange the
decision of the triers that the juror did not stand indifferent, and that he,
therefore, was an improper person to serve on the jury. R. v. Lalonde
{1898), 2 Can. Or. Cas. 188,

When the scensed does not challenge, the Crown may either challenge
peremptorily, or may challenge for eause, or direet the juror to stand by.
The direction to sfand by is really a chalienge by the Crown for canse with-
out it heing necessary to shew and establish the ground on which it ia
founded until the panel has been exhausted without twelve jurcrs heving
bheen acce‘pted and sworn, Ifis in faet a deferred challenge for eause; and
the term *‘ to stand by’ means that the Crown shall have time to shew the
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eause of challenge. R. v. Barsalon (No. 1) {1801}, 4 Can. Cr. Cas, 343.
In the.case of R. v. Leach (1839), 9 C. & P. 499, Baron Parke said: ‘* The
Crownt may ehallenge without shawmg cause till the panel is gone through,
and thﬁan if there is mot a full jury they must gshew eause. The order to
stand fy means that on the prayer of the connsel for the Crown, a juror
shal]l stand by until the time when it becomes ineumbent on the Crown to
shew cause of challenge.”’

The Crown may direet any number of jurors to stand by, but when the
panel is exhausted they cennot be stood by a seecond time. R.v. Boyd
{1896), 4 Can. Cr, Caa. 219; 5 Que. Q.B. 1; R. v. Morin {1890}, 18 Can.
8.C.R. 407, )

The panel having been gone over without a jury having been procured,
the practice is to ¢all over those who were directed to stand by in the order
in whieh they were drawn, and then for the Crown Prosecutor to state the
Crown’s cause of ehallenge: if the ground of challenge ia not sllowed and
the juror is not ehallenged by the aceused, he is gworn, If, however, when
the panel has been exhausted, jurymen who had made default or who were
impanelled on another petit jury, become available, the names of such
jurymen should he put in the box and drawn out, and sueh jurors should be
challenged, be orderad to stand by or be sworn, before the jurors originally
ordered to stand by are again ealled. Bee. 667 {4). The direction to stand
by is practically & challenge for eguse, and such being the eaee, the order to
stand by must be given at a time when a challenge ecould be made. R. v.
Barsalou (No. 1) (1901), 4 Can. Cr. Cas. 343. The right to challenge must
be exercised hefore the juror has taken the beok, by direction of the clerk
of the eourt, to besworn. Ibid.; andsuffleient time iz slways sllowed before
this orderis givento allow the parties toc exercise theright of challenge. After
the book has been tsken, the taking of the ¢ath is deemed to have com-
meneed, and then it is too late to challenge, and also fo direct the juror to
stand by. In the eazeof R.v. Frost (1839), & C. & P. 129, Chief Justice Tin-
dal said: *‘ The rule is that challenges must be made as the jurors come 3o
the book and befare they are sworn. The moment the oath is begun it is
too late, and the oath is begun by the juror taking the book, having been
directed by the ofeer of the eourt to do go.’’

The fact that the jurors were set aside, rejected or sworn as they were
drawn, withouf first ealling the full number required for a jury, does not
invalidate the trial, nor constitute a deprivation of the full right of challenge.
R. v. Weir {No. 3) (1899}, 3 Can. Cr, Cas, 262 (Que.).

Where, sfter the jury were sworn, it wag learned that one of the Crown
witnesses had dls&ppeared and the prosecutwn could not proeeed the judge
disecharged the jury and remanded the prisoner, It was held that the judge
bad a diseretion to discharge the jury, and that the diseharge undar such
eireumstances was not eqnivalent to an aequittal, and that the prisoner
3m6i§'ht agein be pul on trisl. Jomes v, K. (1880}, 3 Leg. News, Montreal,

668. Challenges and directions to stand by.—Every
one indicted for treason or any offence punishable with death is
entitled to challenge twenty jurors peremptorily,

2. Every one indicted for any offence otber than treason, or
an offence punishable with death, for whiech he may be sen-
tenced to imprisonment for more than five vears, is entitled to
challenge twelve jurors peremptorily.

3. Every one indicted for any other offence is entitled to
challenge four jurors peremptorily.
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4, Every prosecutor and every accused persen is entitled to-
any number of challenges on any of the following grounds; that
18 to say: :

(a) that any juror’s name does not appear in the panel:
Provided that no misnomer or misdescription shall be a
ground of challenge if it appears to the court that the
deseription given in the panel sufficiently designates the per-
sons referred to; or :

(b} that any juror is not indifferent between the King
and the accused; or ' ' '

(¢) that any juror has been convicted of any offence for-
which he was sentenced to death, or to any term of imprison-
ment with hard labour, or exceeding twelve months; or

(d} that any juror is an alicn. : .

5, No other ground of challenge than those above mentioned
shall be allowed. : . . _

6. If any such challenge is made the court may in its dis-
cretion require the party challenging to put his challenge in
writing. The challenge may be in the form LL in schedule one
hereto, or to the like effect. The other party may deny that the
ground of challenge is true,

7. If the ground of challenge is that the jurors’ names do
not appear in the panel, the issue shall be tried in the eourt
on the voir dire by the inspection of the panel, and such other
eviderice as the court thinks fit to receive.

8. If the ground of challenge he other than as last afore-
gaid the two Jurors last sworn, or if no jurors have then been
gworn then two persons present whom the court may appoint
for that purpose shall be sworn to try whether the juror objected
to stands indifferent between the King and the accused, or has
been convicted, or is an alien, as aforesaid, as the ease may be.
If the court or the triers find against the chalienge the juror
shall be sworn. If they find for the challenge he shall not be
gworn. If after what the court considers a reasonable time the
triers are unable to agree, the court may discharge them from
giving a verdict, and may direct other persons to he sworn in
their place.

9. The Crown ghall have power to challenge four jurors
peremptorily, and may direct any number of jurors mot per-
emptorily challenged by the accused to stand by until all the
jurors have been called who are available for the purpose of
trying that indietment.
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10. The accused may be called upon to declare whether he
challenges any jurors peremptorily or otherwise, before the
prosecutor is called upon to declare whether he requires such
juror to stand by, or challenges him either for eaunse or per-
emptorily. R.B.C. e, 174, ss. 163 and 164,

.
Form LL.—
CHALLENGE TO POLL. )
Canada,
Provinee of -
County of )
The King The said A. B., who prosecutes,
v. e., {or the gaid C. D, as the case
C.D. may be) challenges G. H., on the

ground that his name does not appear in the
panel, (or “that he is not indifferent beiween
the King and the said C. D.,” or * that he was
convicted and sentenced to (‘death’ or ¢ penal
servitude,” or ¢ imprisonment with hard labour,
or ‘exceeding twelve months,”” or “that he is

digqualified as an alien.”

Challenge of jurors.]—Challenges are of two kinds: {1) To thearray, i.e.
when exception is taken to the wheole number impanelled (Code sec. 666) ;
and (2) To the polls, i.e., when individual jurymen are exeepted against.

Challenges to the polls are either peremplory, or for cause. Perempiory
challenges are those whieh are made without any resson sssigned and which
the eourt is bound to allow to the number here limited.

On the demand of the Crown any juror roay be directed to ‘' stand by,’’
the consideration of the challenge being postponed until it ean be seen
whether g full jury ean be mdae without him. Mansell v.R. (1857),8 E. & B.
54, Denrs. & B. 375, The Crown is not bound to shew any eause of challenge
until the panel hag been gone through and exhausted, se that there are no
more jurors in the panel whose attendance can be proeured. Mansell v, R,,
8E,&B.54; Codesec. 668, The Crown’s right to have a juror “*standby ’*
ig sdditional to a power to ehsllenge four jurors peremptorily,

A challenge fo the polls for cause may be either principal or for favour.
A principal challenge for cause i& one based upon, (4¢) an objection to the
qualifieation of the person to be a juror, such as alienage, or that the juror’s
name does not appear in the panel, or () an objection on the ground of
gome presumed partiality sueh az would be a good gronnd for a prineipn!
challenge to the array in the eaze of the sheriff, i.e., affinity to or employ-
ment by either party, or having an interest in the resnlt of the trial; or
where an aetusl partiality is shewn to exist. "

A chsallenge for favour is where, although the juror is not so manifestly
partial as to render him liable toa prineipal ehallenge, there are, neverthe-
less, reasonable grounde for suspieion that he will aet under some prejudice
or undue influence; as where he has been entertgined in the house of th:a

38—orIM. CODX.
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party, or has been arbitrator in the same mafter, or where the juror and
the party are fellow-servants, or where any other cause exiate such as would
eonstitute in the case of the sheriff & ground of '‘echallenge to favour’’ to
the whole panel. Arehbold’s Crim, P1, 175. :

It has been held that before the prisoner is put to his challenges, he has
the right to have the whole panel called over 1o ascertain which of the per-
sons summeoned &g jurors appear and which are exempt or are to he excused;
B. v. Frost (1839), 9 C. & P. 129, 135; Rosece’s COr. Hvid., 11th ed., 197;
but this is now subjeet to the provisions of see. 667 of the Criminal Code,
b‘y sub-g. 7 of which the names of the jurors on the panel are to be called
*¥until sueh a number of persons have answlred to their names ag, in the
opinion of the court, will probably be sufficient to provide a full jury after
allowing for ehallenges of jurors and directions to stand by.”’

The practice is not uniform as to the time of swearing the jurymen; in
gome courts the firgt juryman who answers is sworn as soon ag he enters the
box, and in others if is the praetice to get a full jury into the box, and then
to commenee swekring them. Roseoe’s Cr. Evid., 11th ed., 197.

The challenge must be before the juryman is sworn, and he cannot be
challepged afterwards except by comsent. R. v, Mellor (1858}, 4 Jur. N.8.5,
214, (per Wightmen, J.} ; R. v. Counlter {1863}, 15 U,C.C.P. 208, 301. This
rule will apply although the ground for challenge was not known at the
time. RE.v. Earl (1804), 10 Man. R. 307.

‘ The rule i that ohallenges must ke made as the jurors come to the
book, aud hefpre they are sworn, The moment the cath is begun it is tao
late, and the cath is begun by the juror taking the book, having been
directed by the officer of the court to do so. If the juror takes the book
without authority, neither party wishing to challenge iz to be prejudiced
tuereby.” R, v. Frost (1839), 9 C. & P. 129, 187, (per Tindal, C.J.).

The withdrawal of an ungualified or disqualified persen who hes been
aworn 88 a juror, at the request of the priscner and by the consent of the
Crown, before the whole jury is completed and sworn does not re-cpen the
right of challenge s to those previously wworn nor mwake it necessary that
such jurors should be re-sworn. R. v, Coulter (1863), 12 U.C.C.P, 209
(Draper, C.J., Richards and Morrisen, JJ.).

That the juror has visited the prisoner as a friend since he has been in
eustody, i8 not a good cause of challenge for eanse, on the ground of being
“ not indifferent’” between the Crown and the aecused. R. v. Geach
(1840}, 9 C. & P, 499.

It is not allowable to ask a juryman when caglled if he has not previously
to the trial expressed himeelf hostile to the prizoner, but statements made
by the juryman which are relied on as sauge for challenge must be proved
by some other evidense. K. v. Edmonds (1821}, ¢ B, & Ald., 471; R. v.
Cooke, 13 How. 8t. Trials, 333.

The prisoner must shew all his eauses of objection before the Crown is
ealled upon to shew cause; Chitfy, Cr. Law, Vol. L., 534; Whelan v. The
Queen (1868), 28 U.C.Q.B. 2, 49; and as between different prisomers
whichever begins to challenge must finish all his challenges before the
other begins. Ibid, p, 49; Co. Lit. 158a. A prisoner ig entitled to chal-
jenge for eause before he has made all or any of his peremptory ehallenges.
Whelan v. The Queen {1868}, 28 U.C.Q.B, 2. ‘‘He had the right to deal
with them when and in what manner he pleased, subjeet only to those
necesgary and convenient rules for the conduct of business, which the
court might heve seen fit to adopt.”’ Per Adam Wilson, J., Thid, p. 50.

If the prisoner whose challenge of & juror forfavour has been disallowed,
chooses then to echallenge the juror peremptorily, he waives the benefit of
any oxeeption to the disallowanee of his challenge for favour, Btewart v.
The State (1853), 13 Arkansas Rep. 720: approved in Whelan v. The
Queen, 28 U.C.Q.B., st p. 55; Freeman v. People (1847), 4 Denio, N.Y., 61.
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A peremptory challenge ®f a juror when once taken must he ecounted
against the party maeking it, and cennot be withdrawn when the pamnel is
being called over a second time. R.v.Lalonde (1898), 2 Can. Cr. Cas. 188.

Where several persone are jointly indieted and tried, the Crowa is
restriefed to the number of peremptory challenges allowed on the trial of
one person, Ibid,

It a defendant omit to challenge a juror on the ground that sueh juror
enfertaing g hostile feeling against him, he eannof, affer a verdiet of
guilty, ask on that ground to have the verdiet quasghed ‘and for & new trial.
R. v. Harris (1898}, 2 Can. Cr. Cas. 75

When a defendant and one of the impanelled jurors have had an unpre-
meditated and innocent conversation, which could not bias the juror’s
oplnion nor affect his mind and judgment, although such conversation is
improper, it eannot have the effeet of avoiding the verdiet and conatitufing
ground for a new trial, Ibid.

The ordinary courss of proeceeding when the prisoner challenges for
eause is that the juror is tried for canse at onee; but he may be required to
stand aside for a time, and the cause be tried at a later stage, if if be more
convenient as a matter of practiee and procedure that it should be so0, or the
challenge for canse may be postponed until the peremptory challenges have -
been exhausted. After challenging for csuse and failing fo support his
challenge, the prisoner may desire to exclude that juror in case he might
be influeneed against the prisoner by reason of the challenge for ¢anre, and
if he had been compelled to exhaust the whole of his persraptory challenges
before that, he would then be unable to exelude the jurer he had challenged
for cause, whom he might have exeluded if his peremptory ehallenges had
not been ecompleted. Per Adam Wilson, J., in E. v. Bmith (1876), 88
U.C.Q.B. 218, .

The fact that one of the jury sworn in & trial in Maniteba &id not
thoronghkly understand $he English language is no ground sfter trial and
eoavietion for holding that there has been a mistrial or for granting s new
trial., R.v. Earl (1894}, 10 Man. R. 303. Had the trial judge’s attention
been oalled to the fact he might have in his diseretion directed the juror to
be set aside, and this he may dounder any eircumstaness which contribute a
reasonable ground for believing that the juror is unfit to fulfil the functions
of a juryman, Ibid; Mansell’s Case (1857}, 8 E. & B, 54.

It is & good ground of challenge of a petit juror that he was on the
grand jury by which the indietment was found, the reason being that he may
have heen one of the twelve who found the indietment and then if he sat on
the trial a eriminal would be convicted by only tweniy-three instead of
twenty-four of his peers. R. v. Dowey {1869}, 1 P.E.L. 291, per Peters, J.

The improper disallowanee of any challenge for the defence is an
absolute ground for a new trial. See. 746 (1).

The right of & prisoner to challenge for eause, though he hag not
axhausted his peremptory challenges, ig fully recognized; but the right of
postponing the hearing and frial of that canse is diseretionary with the
judge. Whelan v, The Queen, 28 U.C.Q.B. 132; K. v. Smith (1876), 38
U.C.Q.B. 218.

The Crown has the right to require the judge to set aside any juror till
the panel is parnsed; sand eonsistently with this the judge may in his dis-
evation for sufficient cause further postpone the fime of assigning cauge,
sither for the Crown or the prisoner, but nei as & matter of right on & mere
raequest without sufficient canse. Mansgell v, R. (1857}, 8 E. & B. 54, 111,

Jurors stood aside, ‘J—-'I‘he Crown at eommon law had the right to ehal-
lenge any number of jurors peremptorily without alleging any other reason
than ‘‘ quod non sunt beni pro rege,’”” 2 Hawkins, P.C., ch. 43, sec. 23,
This power was first controlled hy the Stat, 33 Edw. I. Stat. 4, and later on
by 32 & 33 Viet. (Can.) 29, sec. 38,
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Jurors ordered to stand aside by the Crown are not eslled again till the
panel has been gone through, and the jury is yet incomplete. In that case
the panel is cailed over, omitting these challenged by the prisomer peremp-
torily, and the Crown may still have the jurors stending aside so remain so
long as the pangd ean he made up by the requisite number of those who are
not 8o crdered tostand aside, or who are not so ehallenged for cause and
found not indifferent. If the panel cannot be completed otherwire than by
calling those standing aside at the instance of the Crown, the Crown must
then ehew cause to each juror as he ig ealled. Mansell v. The Queen, 8 E,
& B. 54, 72; R, v. 8mith (1876), 38 U.C.Q.B, 218.

The phrase *‘to stand aside’’ merely means that the juror belng akhal-
lenged by the Crown, the consideration of the ehallenge shall he posiponed
till it be seen whether & full jury ean be made without him. Ibid.

When a panel had been gone through and a full jury had not been
obtained the Crown on the second calling over the penel was permitted to
direet eleven of the jurymen on the panel to stand aside a second time, It
was held that the Crown could noi without ghewing cause for challenge
direet & juror to stand aside a gecond time. (R. v. Lacombe, 13 L.C. Jur.
259 over-ruled.) X.v. Morin {1890), 18 Can. 8.C.R. 407; R. v. Bord (1898},
5 Qne. Q.B. 1, 4 Can. Cr. Cas. 219.

669. Right to cause jurors to stand aside in cases
of libel.—The right of the Crown to cause any juror to stand
aside until the panel has been gone through shall not be exer-
cised on the trial of any indictment or information hy a
private prosecutor for the publication of a defamatory libel.
R.8.C. c. 174, 5. 165.

Standing jurors aside tnlibel cases.]—The words of this secticn inelude all
eases of defamatory libels upon individusls as distingmished from seditions
or blagphemous ibels; and in all cases of indietment for defamatory libels
within the statute, the right of the Crown which previously existed to cause
jurors to stand agide Is taken away. R. v. Patteson {1875}, 36 U.C.Q.B. 129.

Compare Code sec, 833 as to costs in libel eases. The latter section alse
containg the phrase ‘* indietment or information by & private prosecutor for
the publication of & defamatory libel.’’ The words referring to the indict-
ment and prosecutor being identical in the two sections they ought to have
the same application., R. v. Patteson {1875), 36 U.C.Q.B, 129, 155.

The ‘* private prosecutor,” ss the term is here used, meang the psrson
who puts the eriminal law in metion; and if there I3 a eriminal proceeding
to which the term private prozecutor {s mora gpplicable than another, it is
in the ease of a defamatory libel-—a prosecution, as said by Lord Camphell,
uniformly ingtituted by the party injured. Per Morrieon, J., in R. v. Pat-
teson (1875), 36 U.C.Q.B. 129, at'p. 141,

The fact that the Attorney-Genersl or his representative eonduets the
prosecution in respect of a private defamatory libel does not make it a
publie proceeding or withdraw it from the operation of this seetion. R. v.
Patteson (1875), 36 U.C.Q.B. 128, 143; R. v. Marsden (1829), 1 M. & M.
439; R. v. Bell, 1 M. & M., 440,

670. Peremptory challenges in case of mixed jury.—
Whenever a person accused of an offence for which he would
be entitled to twenty or twelve peremptory challenges as herein-
before provided, elects to be tried by a-jury composed one-half of
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persons skilled in the language of the defence under sections
664 or 665, the number of peremptory challenges to which he is
entitled shall be divided, so that he shall only have the right to
challenge one-half of such a number from among the English-
speaking jurors, and one-half from among the French-speaking
jurors. R.8.C. c. 174, ss. 166 and 167.

See note to sec. 664,

671. Accused persons joining and severing in their
challenges.—If several accused persons are jointly indicted,
and it s proposed to try them together, they or any of them may
either join in their challenges, in which case the persons who
so Join shall have only as many challenges as a single person
would be entitled to, or each may make his challenges in the
same manner as if he were intended to be tried alone.

Under these provisions each defendant has s right to the full number of
his peremptory challenges; but a eorresponding privilege is not given to
the Crown, and therefore the Crown is restrieted, in the easa of the trial of
several defendants jointly, to the number of peremptory challenges allowed
to it in the case of the indietment of a single persou. But if the jeint
defendants refuse to join in their ehallenges, the Crown has the right to try
them separately, and then the Crown has its four peremptory chailenges at
the trial of each defendant. R. v. Lalonde (1898), 2 Can. Cr. Css. 188

. {Que.)

672, Ordering a tales.— Whenever after the proceedings
hereinbefore provided the panel has been exhansted, and a eom-
plete jury cannot be had by reason thereof, then, upon Tequeat
made on behalf of the Crown, the ecourt may order the sheriff
or other proper officer forthwith to summon such number of
persong whether qualified jurors or not, as the court deems
necessary, and directs, in order to make a full jury; and such
jurors reay, if necessary, be summoned hy word of mouth.

2. The names of the persons so summoned shall be added to
the general panel for the purposes of the trial, and the same pro-
ceedings shall be taken as to calling and challenging such per-
gons, and as to directing them to stand by as are hereinbefore
provided for with respect to the persons named in the original
panel . R.S.C. c. 174, s, 168,

(Amendment of 1895.)

673. Adjournment; jury separating.—The trial shall
proceed continuously, subject to the power of the court to
adjourn it. .

2. The court may adjourn the trial from day to day, and
if, in its opinion, the ends of justice so require, to any other
day in the same sittings.
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3. Upon every adjournment of a trial under this section,
or under any other section of this Aect, the court may, if it
thinks fit, direct that during the adjournment the jury shall be
kept together, and proper provision made for preventing the jury
from holding communication with any one on the subject of the
trial. Such direction shall be given in all cases in which the
accused may upon convietion be sentenced to death. In other
cases, if no such direction is given, the jury shall be permitted
to separate.

4, No formal adjournment of the court shall hereafter be
required, and no entry thereof in the Crown book shall be
necessary.

Jury separating.]—An objeetion to a verdiet on the ground that the jury
in a eapital esse had separated, should be taken before the verdict is given.
R. v. Peter {(1869), 1 B.C.R., pt. 1, p. 2; but it would seem that if any
communication or othér miseonduet is negatived by affidavit, and it appears
that the separation was by the removal of & juryman to his residence when
taken with a fit and that he remained in charge of & physician and of the
gheriff until rejoined by the other jurymen, the verdiet would stand. Ibid.

674. Jurors may have fire and refreshments.-—Jurors,
after having been sworn, shall be allowed at any time hbefore
giving their verdict the use of fire and light when out of court,
and shall also be allowed reasonable refreshment. 53 V., . 57,
8 21 -

This section abrogates the cermmon law rule that & jury should have no
refreshments during the period of their deliberation, asto whieh see Winsor
v. R. (1865}, L.R. 1 Q.B. 308. '

675. Saving of power of court.—Nothing in this Act
shall alter, abridge or affect any power or authority which any
court or judge has when this Act takes effect, or any practice
or form in regard to trials by jury, jury process, yuries or jurors,
except in cases where such power or authority is expressly
altered by or is inconsistent with the provisions of this Aect.
R.8.C. ¢ 174, s. 170. :

Impaneiling new jury.] —The illuess of & juror or the illness of the
prisoner will constitute & suficient ground for discharging the jury, Winsor
v.R.,L.E. 1 Q.B. 380. Butif a juryman has merely fainted because the sourt
room is hot and elose, it would be proper to wait a short time for his recovery
go ae to proceed with the same jurors: but if a jurorbe taken soill thatthere is
po likelihood of his eontinuing to diseharge his duties without danger to
his life, the jury should be discharged. Ibid.

Where during the eonrse of a trisl it was discovered that one of the
jurors had come from a house infected with smallpox, the jury were dis-
charged and a mew jury impanelled. R. v. Congidine, 8 Montreal Legal
News, 807.

A jury sworn and charged may be discharged at the desire of the aceused
and with the assent of the prosecution. R. v. Charlesworth, 2 F.&F. 326;
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» .
or because they are unsable to agree on a verdiet and the accused may be
tried anew, the discharge of ths firsat jury without a verdiet not being
equivalent to an aequittal. Ibid; Winsor v. K. (1865), L.R. 1 Q.B, 390,

Where the jury cannoi agree the judge should not delay discharging
fhem until they are exposed to the dangers which arise from exhaustion or
prostrated strength of body and mind or until there is a chance of eonseience
and convietion being sserificed for personal convenience and to be relieved
from suffering. B, v. Charlesworth (1860}, 2 ¥, & F. 326.

And it is now expressly enacted by Code sec. 728 that if the court is
satisfied that the jury are unable to agree upon their verdiet, and that
further detention ‘*would be useless,’’ it may, in its diseretion, discharge
them and direct a mew jury te be impanelled during ti:e sittings of the
court, or mey postpone the trial on sueh terms as justice may require. The
exercige of that diseretion is not subject to review. See. T28 (2).

General verdict,]—The right of the jury to find & general verdiet in a
eriminal ease, and to decline to find the facts specially, cannot be questioned,
especially where their verdict is one of acquittal. R. v, Spence (1855), 12
- U.C.Q.B, 518, per Robinson, C.J,

And counsel are not entitled to question the jury direetly as to grounde
of their verdiet; but the judze may ask them if he sees fit, R, v, Ford, 3
U.c.c.p. 217, -

676. Proceedings when previous offence charged.—
The proceedings upon any indietment for committing any
offence after a previous convietion or convictions, shall he as
follows, that is to say: the offender shall, in the first instance,
be arraigned upon so.much only of the indictment as charges the
subsequent offence, and if he pleads not guilty, or if the court
orders a plea of not guilty to be entered on his behalf, the jury
shall be charged, in the first instance, to inquire concerning such
subsequent offence only; and if the jury finds him guilty, or
if, on arraignment he pleads guilty, he shall then, and not
before, be asked whether he was so previously convicted as
alleged in the indietment; and if he answers that he was so
previously convicted, the court may proceed to sentence him
accordingly, but if he denies that he was so previously convicted,
or stands mute of malice, or will not answer directly to such
question, the jury shall then be charged to inquire concerning
such previous conviction or econvietions, and in sugh case it shall
not be necessary to swear the jury again, but the oath already
taken by them, shall, for all purposes, be deemed to extend to
such last mentioned inquiry: Provided, that if upon the trial
of any person for any such subsequent offence; such person gives
evidence of his good character, the prosecutor may, in answer
thereto, give evidence of the conviction of such person for the
previous offence or offences, before such verdict of .guilty is
returned, and the jury shall inquire concerning such previous
conviction or convictions at the same time that they inquire eon-
- cerning such subsequent offence.
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Exeept a8 by this section provided, a certificate to prove a pnor convie-
tion is not properly admissible as to chara.cter

Evidence of character.]—Evidence of character can only be as to general
reputation, R. v. Rowton (1865), 10 Cox C.(. 25; R. v. Triganzie (1888),
15 Ont. K. 204.

Where evidence is addueed on behalf of the aceused as to his general
good eharaeter, the witnesses may be cross-examined by the prosecution as
to the grounds of their belief and as to the particular facts on the question
of character of which they haveknowledge. R. v. Barsalou (No. 2) (1901),
4 Can. Cr. Cas., 347.

67%. Attendance of witnesses,—Every witness duly sub-
peenaed to attend and give evidence at any criminal trial before
any court of eriminal jurisdietion shall be bound to attend and
remain in attendance throughout the trial. R.8.C. e 174,
8. 210,

Competency of witness.]—Tle Canada Evidence Act, 1893, applies to all
criminal proceedings, and to all givil procesdings and other matters what-
soever respecting which the Parliament of Canada has juriedietion in this
behalf. 56 Viet., ¢h. 31, sec. 2. By it a person shall not be incompetent to
give evidence by reason of interest or erime. Ibid., sec. J.

Every peraon charged with an offence, and the wife or husband, as the
ease may be, of the person #o0 charged, shall be a competent witness,
whether the person so charged is charged solely or jointly with any other
person. Provided, however, thut ne husband shall be competent to diselore
any communication made to him by his wife during their marriage, and
ne wife shall he competent to diselose any ¢communication made to her by
her husband during their marriage. Can. Evid. Acf, 1893, sec. 4.

The failure of the person charged, or of the wife or husband of snch
person, to testify, shall not be made the subject of comment by the judge,
or by counsel for the prosecution in addressing the jury. Ibid., see. 4,
sub-sec. 2.

A witness who 1s unable to speak, may give his evidence in any other
manner in which he can make it intelligible. Can Evid. Aet, 1893, sec. 6.

By section 5 of the Canada Evidence Act ag amended in 1898, eh, 53,
sec, 1, the followmg provision is made:—'‘No witness shall be axcused
irom answermg any question upon the ground that the answer to such
question may tend to eriminate him, or may tend to establish his liability
t0 a eivil proceeding at the instance of the Crown or of any person; pro-
vided, however, that if with respeet to any question the witness chjects to
answer upon the ground that his answer may tend to criminate him or may
tend to establish,his liability to a eivil proceeding at the instance of the
Crown or of any person, and if but for this section the witness would there-
fore have been excused from answering suech question, then, although the
witness ghall be compelled to answer, yet the answer so given shall not be
used or receivable in evidence against him in any eriminal tria! or other
eriminal proceeding against him thereafter taking place other than a prose-
eution for perjury in giving such evidence.’?

Evidence obtained by the unauthorized exeention of an {ilegal proeess,
ex gr., a search warrant {llegally issued, is not necessarily inadmissible, so
long es the frot so. wrongly discovered is ag a faet—apart from the manner
in whiek it was discovered-—admiseible against the party. R. v. Doyle
{1886}, 120.R, 347,

Asp to the evidence of young children in eases of indecent assaulit, etc o
see sec. G683,
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Confidential communications.]—A client eannot be compelled and a legal
adviser will not be allowed, without the express consent of his elient, to
disclose orsl or documentary communications made or obtained in profes-
gional confidence. Phipson Kvid., 2nd ed., 181. The same privilege does
not extend to physicians, R. v. Duchess of Kingston {1776}, 20 How. 8t.
Tr. 540; R. v. Gibbons (1823), 1 C. & P. 97. Communicatione made to
clergymen are mot protected. R. v. Gilham {1828}, 1 Moo. 186; Wheeler
v. Le Marchant, 17 Ch. D. 681; Normanghaw v. Normanshaw, 58 Eng.
L.T. 488; but some eminent judges have expressed opinions agaidst com-
pelling such disclosure.. R. v. Griffin (1853], 6 Cox 219, per Alderson, B.;
Broad v. Pitt (1828), 3 (. & P. 518, per Beat, J :

Those who cause eriminal proceedings to be instituted are not bound to
digelose the sources of their infermation. The offence charged has to be
proved, and the person who makes an unfounded eriminal charge may have
to suffer in damages to compensate the person injured in an aetion for
matieious prosecution. In the eivil astion if he should deeline to disciose
the source of his information, his refusal might be aceepted by the jury as
evidence of malice. But in the criminal ease, giving the source of informa-
tion would not tend to prova or disprove the charge. R. v. Sproule (1887),,
14 Ont. R, 375, 380.

Credibility of witnesses.]—1It is & well established rule that the jury must
judge of the eredibility of the witness. The mature of the story he tells, the:
manner of telling it, the probability of its being true, his demeanour, his
readiness to answer some questions, his unwillingness to answer others, and
his whole conduet indieating favour to ome side or the other, must and
ought to raise doubts as to histelling the trutk. On the other hand, a frank,
straightforward manner of answering questions without regard to comnse-
fuences to aither party, a desire to state all the faets, no unwillingness or
hesitation to answer—these are ealeulated to impress jurors favourably; and
in faet the supericrity of oral over wriften examination of witnesses in
extracting the trath is the opportunity it affords of judging how far you
may trely on the mers statements of & witness, when unaceompanied by sneh
other coneurrent cireumstances as give weight to such statements or facts.
R. v. Jones (186¢), 28 U.C.Q.B. 416, per Richards, C.J.

The answer of a prisoner examined as a witness on his own behalf to a
question in oross-examination foreign to the imsue, must be aceepted as
final; and the prosecution is not entitled to ‘call rebuttal evidence to con-
tradiet it for the mere purpose of impeaching the eredit of the witness. R,
v. Lapierre (1897}, 1 Can. Cr, Oas. 413 (Que.).

FEvidence of aceomplice.]—The rule that the evidenes of an accomplice
requires corroboration is not & rule of law, but a rule of general and usunal
practice, the applieation of whieh is for the diseretion of the judge by whom
the casa is tried: and in the applieation of the rule much depends upon the
natnre of the offence, and the extent of the complieity of the {accomplice)
witness in it. R. v. Boyes (1861), 1 B, & 8. 320; R. v. Seddons (1866}, 16
U.C.C.P. 389,

Prinoipals in the first degree are those who have actually and with their
own hands committed the faot. Prineipals in the seeond degree are those
who were present, aiding and abetting, at the commission of the faet.
They are generally termed aiders and abettors, and sometimes accomplices;
but the latter term will not serve as a term of definition, ag it ineludes all
the participes oriminis, whether they are considered, in striet legal pro-
priety, as prineipals in the first or second degree, or merely ag accessoriea
before or after the fact, R, v. Smith (1876}, 38 U.C.Q.B. 218, 228, ’

The direetion commonly given to the jury is, that they are not bound to
convict on the ungupported testimony of an accompliee, or even an acces-
sory after the faet; that it is not safe to do it; that they should not give
credit to sueh unsupported testimony; but that he cannot withdraw such



602 [§ 677] . CrRiMINAL CoODE.

evidence from their eonsideration; it is legal evidenee, and, being so, they
may act upen it or not as they please, bearing in mind the eaution and
advice which they have received, Per Adem Wilson, J. R, v. Smith
{1876}, 38 U.C.Q.E. 218; Re Mennier, [1894] 2 Q.B. 413.

When the jury have been cautioned as to acting upon the unconfirmed
testimony of aeecomplices, no fault ean be found with the admission of this
evidence. K.v. Seddons {1866), 16 U.C.C.P. 380,

The omission of & judge to tell the jury that the evidence of an aceom-
plice required to he corroborated, does not entitle a prisoner to a reversal
of the econvistion. R. v. Beckwith, 8 U.C.C.P, 277, followed in R. ¥.
Andrews (1886), 12 O.R, 154, .

Identifleation of criminals.]—By the Criminals’ Identifieation Act, 1898,
the Bertillon system is authorized. That Aet provides that any person in
lawful eustody, eharged with, or under convietion of an indietable offence,
may be subjected, by or under the direction of those in whose custody heis,
to the measurements, procesees and operations praetised under the eystem
for the identification of eriminale commonly known as the Bertillon Signal-
%tie System, or to any measurements, processes or operations sanesioned

¥ the Governor-in-Couneil having the like cbjeet in view. Such force
mAay be used as is necessary to the effectunl cerrying out and application of
such measurements, processes and operations; and the signaletic eards and -
other resulfa thereof may be publighed for the purpose of affording informs-
tion fo officers and others engaged in the execution or administration ot the
law. Ibid. Bee. 1.

No one having the eustody of any such person, and no one acting in hig
aid or under his divection, and no one concerned in such publication shall
ineur eny llability, eivil or eriminal, for enything lawfully done under the
provisions of wee. 1 of this Act, Ibid. Rec. 2.

Hypothetical questions.]—On a trial for murder the Crown having made
out a prima facie ease by cirenmstantial evidence the prisoner’s daughter,
a girl of 14, was called on his behalf, and swore that she herself killed the
decerged, without the prisoner’s knowledge, with two blows from a stick
of certain dimensions, It was held that a medieal witness previously
examined for the Crown was properly allowed to be recalled to state that in
his opinion, the injuries found on the body eoculd not have been so
cccasioned. R. v. Jomes (1869), 28 U.C.Q.B, 418.

A skilled wifness eannot in strietness be asked his opinion respesting
the very point which the jury are to determine; but he may be asked a
hypothetieal guestion which in effect will determine the same question. In
R. v. Jones the skilled medica) witness was not asked respeciing the very
point which the jury were to defermine, namely, whether the prisoner
caused the death of the deceased, nor even the question whether in his
opinion the girl had killed the deceased (as sworn te by her), but simply
whether the blows as she deseribed them eould produse the fractures, ete.,
found on the heed of decersed. RE. v, Jones (1869), 28 U.C.Q.B. 418,

Dactrine of res geste.]—In a pamphlet published by Coekburn, C.J.,
commenting upon the case of R. v. Bedingfield {1879), 14 Cox 341, tried hefore
him, the foilowing passage ooceurs: *‘ Whatever act or series of aets con-
stitute or in point of time immediately aecompany and terminate in the
priveipal met charged as an offence against the accused from its inception
to its consummation or final eompletion, or its prevemtion or abandon-
ment, whether on the part of the azent or wrongdoer in order to its per-
formance, or on that of the patient or party wronged in order to its preven-
tion, and whatever may be said by either of the parties during the
eontinuance of the transaction with referemce to it, ineluding herein what
may be said by the suffering party, though in the absence of the accused,
during the conlinuance of the aetion by the latter, actual or comstruetive,

- a8 6.g. in the case of flight or applications for assistance, form part of the
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principal transaetion, and may be given in evidence as part of the rems
gentie or partieulars of it; while, on the other hand, statements made bythe
complsining party after all astion on the part of the wrong doer, actual or
constructive, has oceased through the completion of the prineipal act or
other determination of it by its prevention or its abandonment by the
wrong-doer, such a8 ¢.g. statements made with a view to the apprehension
of the offender, do not form part of the res gests, and shounld be exeluded.’?
Cited by Armour, C.J., in B, v. MeMahon {1889}, 18 O.R. 503, 516.

The expression *‘ res geste *’ includes everything whieh may be fairly
eonsidered an ‘' inecident of the event under consideration. Taylor on-
Evidenee, 1897, seec. 583.

The cirenmstances or declarations need not be eontemporaneocur with
the main fact under e¢onsideration if so connected therewith as to illustrate -
its charaeter, to further ifs objeet, or to form in conjunction with it one
continuous transaction. Roueh v. Great Western Ry. (1841}, 1 Q.B. 51,
8l: Bateman v. Bailey, 5 T.R. 512; Ridley v. Gyde, D Bing. 349; Rawseon
v. Haigh (1824}, 2 Bing. 104, Taylor on Evidence, 1897, sec. 5883,
"¢ Although eoncurrence of time eannot but be always material evidence to
ghew the conneection, yet it is by no means essential.’”’ Per Lord Denman,
C.J., in Rouch v. Great Western Ry., supra. .

It is iz the discretion of the judge to admit or reject evidence of other
offences of the same elass which form the subjeet of other indictments, if all
of the offences constituted parts of the same transaction, and such disere-
tion will be guided by the evidence appesring necessary or unnecessary .
in support of the indictment on which the prisoner is being tried. Russell
on Crimes, 5th ed., Vol. 3, 375; R. v. McDonald (1886), 10 O.R. 553.

Expert evidence.]—No evidence of matters of opinion is admissible except
where the subject is one involving questions of a particularseience in which
persons of ordinary experience are unable to draw conelusions from the
facts. The jury, as a general rule, drat all inferences themselves, and
witnesses must speak only as to facts. K, v. Prgeper (1888), 15 Can.8.C.R,
409, Par Strong, J. :

On some partieular subjeets, positive and direct testimony may often be
unattaingble; and, in such cases, & witness is allowed to testify as to his
belief or opinion, or even to draw inferences respecting the faet in question
from other faets, providing these facts be within his persomal knowledge.
Nor is this course fraught with mueh danger; becsuse a witness who festi-
fies falssly B3 to his belief, is equally liable to be convicted of perjury with
the man who swoars positively to a fact which he knows to be untrue, Taylor.
on Evidence, 8th ed., sec¢, 1416; Code see. 145.

Whers a witness states that a wound was inflicted with a eertain kind of
instrument it is permissible to test that witness’s eredibility by ealling a
medica]l man to testify whether a wound of the kind described can be
inflicted by such an instrument. R. v. Jores (1869), 28 U.C.Q.B. 416, ~

Evidence of insane persons.]—The general rule is that a lunatie or & per-
son affected with insanity iz admissible as a witness, if he have sufficient
nnderstanding to apprehend the obligation of an oath, and to be capable of
giving a correct account of matters whieh he hes seen or heard, in reference

- to the questions at issue, and whether he have that understanding js a ques-
tion to ba determined by the court, upon examination of the party himself,
‘mnd any competent witnesses who ean speak to the nature and extent of his
insanity. Columbis v. Armes, 107 U.5, 419; R. v. Hill {1851}, § Cox 258.

Dying declaration.]—In trials for murder or manslaughter the dying
deelarations of the deceased, made under s sense of Impending death, are
sdmissible to prove the circumstances of the erime; but the deceased muet
be proved, to the eatisfaction of the judge. to have Deen at the time of
making the declaration in actusl danger of death and to have abandoned
all hope of reeovery. TPhipeon Evid. 299.
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In deciding the preliminary question as to whether the deceased was
under a senge of impending death the trial judge must have regard to the
whole of the surrounding circumstances, ineluding the nature and extent of
the gun charge and the immediste result of the wound. R. v. Davidson
{(1898), 1 Can, Cr. Caa. 351 (N.8.}.

A statement made by a person who had besn shot was held to be in-
admisgible in evidence as a dying declaration on an indistment for murder,
in the absence of proof that the deceased at the time he made the statement
wag under ‘‘a settled hopeless expectation of death.’”” E. v, MeMahon
(1889}, 18 O.R. 502, *

The result of the decisions is that there must be an ungualified beliaf in
the nearness of death; a belief, without hope, tiat the declarant is about to
die. As said by Chief Baron Kelly:—'‘If we look at reported cases and at
the langusge of lesrned judges we find that one has used the exprassion,
** every hopa of this world gone’’; another, ** settled, hopelsss expactation
of death'’; auother, ‘“any hope of recovery, however glight, renders the
evidence of such declarations imadmissible.” We, 88 judges, must he
perfoetly satisfied beyond all reasonahble doubt that there was no hope of
-avoiding death; and it is not unlmvportant to observe that the burden of
proving the facts that render the declaration admissible is upon the pro-
secution.’’ Per Kelly, C.B., in R, v, Jenkins (1869), L.R. 1 C.€. 187 (eited
by Hagarty, C.J., in R. v. Smith (1873), 23 U.C.C.P, 312). It is to be
noted that in the ease of R.v. Jenkins the deciaration was rejected, the
words being that she had no hope of recovery at presend.

A dying declaration of the decensed that he wes shot in the body and
wes ‘' going fast’’ wns held in Nova Seotia to be sufficient proof of a settled
and hopeless cousciousness that he was in a dying state, so as to make the
declaration admissible. R, v, Davidaan {1898}, 1 Can. Cr. Cus. 351 (N.8.}).

Characier evidence.]—Evidence is not admissible in proof that the defen-
‘dant committed the crime chiarged, either that he bore a bad reputation or
that he had & disposition to commit erimes of that particular elass. R, .
Cole (1810}, 1 Phil. Evid. 508; Phipson Evid. 154,

In eriminal eases, invelving punishment as distingnished from penalty,
A.-G. v, Bowman, 2 B. & P. 532; A.-G. v. Radloft, 10 Ex, 84; the priscner
18, on grounds of humanity, allowed the privilege of proving his good
character, for the purpose of raising a presumption of his innosence of the
erimse charged.

The character proved must be of the specific kind impeached—oeo.g.,
. honesty where dishonesty is charged, good character in other respects being
irrelevant, Tay., sec. 351. And it must he general, and not relate to
particular instances of snch honesiy, ete. Ibid, In sirietness, alsé, it
seems that the witness should depose to the prisoner's reputation {i.e., the
estimate formed of him by the community)}, and not to hiz own individual
opinionof the prigoner’s character or disposition. R.v.Rowton, 34 L. J.M.C,
57, But *‘this distinction is seldom, if ever, ncted on in practice, the
question always put to a witness to character being, What is the prisoner’s
charaeter for honesty, morality, or humanity? as the case may be. Nor is
the witness ever warned that he is to confine his evidence to the prisoner’s
reputation. It would be no easy matter to make the common run of
witnesses understand the distinetion.’’ Steph., note xxvi. As the best
character is often the least talked of, the witness mny even give negative
88 wall as sffirmative ovidence on the gubjeet—e.g., that he has never heard
anything against the prisoner. R.v. Rowton, supra. Pinally, the character
proved must relate to a period proximate to the date of the charge. R. v.
Swendsen, 14 How. 8t. Tr, 559, 596.

Evidence to gharacter must be evidence to general eharacter in the sense
of reputation; evidenee of partienlar facts, altheugh they might go far
more strongly than the svidence of general reputation to establish that the
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' disposition and tendeney of the man’s mind wassueh as to render him incapable

-~

of the aet with whieh he stands charged, must be put out of consideration

altogether. Rebutting evidence to meet evidence of character brought
forward by the prisoner must be of the same chsraeter and kept within the
spme limits. While you can give evidence of general good character, the
evidence ealled to rebui it must be evidenes of the same general deseription,
shewing that the evidencee which has been given to establish & good reputa-
tion on the one hand is not true beeause the man’s general reputation was
bad. Per Cockburn, C.J,, in R. v. Rowton (1863), L. & C. 520; 10 Cox C.C.
23; R. v. Triganzie (1888), 15 0.R. 204.

Exocept in rebuttal to evidence of good character, it is not eompstent to
give evidence of a prisoner's bad eharaeter, or the bad character of his
assoeiates, as that does not in any menner tend to establish the partienlar
oftence for which the prisoner is being fried. But if the eonduet or
character of his associates has a hearing upon the particular echarge forming
a link, near or remote, in the ehain that connects the accused with the
offence, it may be admissible in evidense, Per Cameron, C.J.,in R. v. Bent
{1886}, 10 O.R, 557.

Tivcumentary evidence.]-—Tha econtents of a doevment material to the isgue
should be proved by primary evidence; but if the production of such evidence
is out of the power of the party desiring to place it in evidenee, secondary
ovidenee may he admissible. Phipson Evid. 484, 502. See also the Canada
Evidence Act, 1893, as to secondary evidence of the contents of offieia]
doeaments by ¢ertified copies or exemplifications theraof,

‘Where the defence to & summary prosecution for selling liguor without
4 license is that the accused was entitled to do 8o under a statntory excep-
tion respeeting registered druggists, and by statute the onus is expressly
east on the aecused to prove himself within the exception, and provision
made for proving the register by the production of a printed eopy thereof,
the viva voes testimony of the aceused that he is a duly registered druggist
is not competent evidence of the fact, and the magistrate may disregard the
same, although no objection was taken to the admission of such testimony,
R. v. Herrell (No. 2) (1889), 3 Can, Cr. Cas. 15 (Man.}.

The C'anada Temperanee Act does not per se make the sale of intoxioat-
ing liqunor an offence; it is only after the second part.of the Aot haz heen
brought into foree by the proceedings indicated for that purpose in the first
part of the Aet that such sale becomes prohibited, and the subject of a
penalty; these proceedings cannot be judieislly mnoticed, they must be
proved, and in the shsence of such proof the magistrate aets without juris-
dietion. R. v. Walsh {1883}, 2 Ont, R. 206, Proof may be made by the
produation of the official Gazette. R. v. Benunett, 1 Ont. R. 445.

Parol evidence of a son of the alleged administratrix that his mother is
sdministratrix isinsufficient proof. R. v. Jackson {1869}, 19 U.C.C.P. 280.

The sanswer of a witness stating for whom he voted is not secondary
evidenes becanse the vote was by mark upon & paper not produced upon
which the candidstes’ names were printed, and on whieh there was or should
be nothing to identify the ballot as that marked by the voter; and suchk
evidence is admissible without production of the ballots, R. v. Saunders
(1897}, 2 Can. Cr. Cas. 278 (Man.), )

An error in receiving in evidence a decument insuffieiently proved may
ba eured by the subsequent evidence in the case: and it is not necessary to
again tender the doeument after the evidence necessary to compleie its
3()_1-00{ )ha.s been disclosed. R, v. Dixon (No. 2) (1897), 3 Can. Cr. Cas, 220

N.8.}.

Tnadmissible evidence.]—It iz the duty of the judge in eriminal trials to
take care that the verdiet of the jury is not founded upon any evidence
except that which the law allows. If a mistake has been made by counsel
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that does not relieve the judge from the duty to see thai the proper evidence
only was before the jury. R. v.Gibson (1886), 18 Q.B.D. 537; R. v, Hager-
man, 15 Ont. R. 598; K. v. Beeker, 20 Ont, R, 676. In the latter ease an
objection to the admissibility of certain evidence faken for the first time on
an appeal from an order refusing a certiorari was held not too late.

Upon a sharge of eausing grievous bodily harm to a child under defen-
dants’ care with intent te bring about the child’s death, evidence of acts of
eruelty by defendants to anotherchild also in defendants’ care are irrelevant
to the case and inadmissible. R. v. Laplerre {1897}, 1 Can. Cr. Cas.
413 (Que. ). .

Where an aileged eonfession ia received in evidence after objeetion by
the acensed, and the trial judge hefore the conclusion of the trial reverses
his ruling and strikey out the evidence of the alleged eonfession, at the
same time directing the jury to disregard it, the jury should be discharged
and & new jury impanelled. R. v. Bonyer (1868}, 2 Can. Cr. Cas. 501 (B.C.).

678. Compelling attendance of witnesses,—Upon
proof to the satisfaction of the judge of the service of the sub-
pena upon any witness who fails to attend or remain in attend-
anece, or upon its appearing that any witness at the preliminary
examination has entered into a recognizance to appear at the
trial, and has failed so to appear, and that the presence of such
witness is material to the ends of justice, the judge may, by his
warrant, cause such witness to be apprehended and forthwith
brought before him to give evidence, and to answer for his dis-
regard of the subpeena; and such witness may be detained on
such warrant before the judge, or in the common gaol, with a
view to secure his presence as a witness, or, in the diseretion of
the judge, he may be released on a recognizance, with or without
sureties, conditioried for his appearance to give evidence and to
answer for his default in not attending or not remaining in
attendance ; and the judge may, in a summary manner, examine
into and dispose of the charge against such witness, who, if he
is found guilty thereof, shall be liable to a fine not exceeding one
hundred dollars, or to imprisonment, with' or withont hard
labour, for a term not exceeding ninety days, or to both. R.S.C.
e 174, & 211,

Wiiness fees.]—At common law witnesses in eriminal casea were not
entitled to reimburaement for their expenaes; RoscoeCr, Evid., 11th ed.,104;
R. v. Cousens, 3 Russ., Cr.5th ed., 599; but the court might refuse to grant
an nitachment in the case of a poor witnese if his expenses were not paid..
Tbid. 105. The court has ne authority to order the defendant to pay s witnesa
his expenses though he has heen subpeenaed by such defemdant. R. v.
Cooke (1824), 1 C. & P. 821, .

Where s witness is financially unable to pay his expenses of attending,
it is usunal for the Department of the provineial government charged with
the administration of justise to pay the same; and in the more serious
offences, the Crown will subpena the witnesses for the accused, if the latter
{s financially unable to pay the expensesof serviee of process.
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Witnesses in summary conviction matters before justices are entitled to
witness fees under see. 871.

The erroneous deeizion of a magistrate as to whether or not a defanlting
witness was bound to attend his eourt in respeet of a trial for an offence
against a provincial statuie without pre-payment of witness fees, and as to
the liability of such witness to arrest has been held not to be reviewable
upon habeas corpusy, although the aceused was deprived of such witness's
testimony through the refusal of the magistrate to issue a warrant for his
arrest. R. v. Clements (1901), 4 Can. Cr. Cas. 553 {N.8.)., Such refussl
will not deprive the magistrate of jurisdietion to conviet, and the defen-
dant’s remedy is by way of appeal only. Ibid. Per Meagher, J,

Protlection of witness from arrest.] —Whether subpeneed or attending by
consent without a subpmena, the witness i proteeted from arrest eundo,
morando et redeundo. Meekine v, Smith, 1 H, Bi. 636; Smith v. Btewart,.
3 Eust 80. . The courts are-disposed te be liberal in regard to the allowance
of g reasonable time for going and returning. 1 Biark. Evid., 2nd ed., 90,
If the witness is improperly arrested the eourt out of which the subpens
igszed will order him te be diseherged. Arehboid Cr. Ev., 9th ed., 1861.

But where the witness was summoned before a ecurt sitting in another
Judieial disiriet from that in which he lived, the privilege was held not to
apply to & charge of a c;iminal offence committed by him during the time
he was in the former distriet for the purpose of giving evidence. Ex p.
Robert Ewan (1897), 2 Can. Cr. Cas. 279 (Que.).

(Amendment of 1900.)

678A. Warrant for material witness.—Either before
or during the sittings of any court of criminal jurisdietion, the
eourt, or any judge thereof, or any judge of any superior or
county court, if satisfied by evidence upon oath that any person
within the Province likely to give material evidence, either for
the prosecution or for the accused, will not attend to give evi-
dence at such sittings without being compelled so to do, may
by his warant cause such witness to be apprehended and forth-
with brovught before such court or judge, and such witness may
be detained on such warrant hefore such court or judge, or in
the common gaol, with a view to secure his presence as a wit-
ness, or, in the diseretion of the court or judge, may be released
on a recognizanee, with or without sureties, conditioned for his
-appearance to give evidence.

This is intended to meef the case of abeseonding witnesses. See. 533
provides a similar means of securing the attendanse of a witness apon a
preliminary investigation, but there was mno corresponding provision as to
witnesses roquired at the sessions or msgizes. An unwilling witness gerved
with a subpena might abscond, and there was fermerly no way of enforeing
hig attendance until the trial upon proof of defanlt. Bec. 678. Bee also
see, 679

679, Witness in Canada but beyond jurisdiction of
court.——If any witness fn any criminal cage, cognizable by
indietment in any court of eriminal jurisdiction at any term,
sessions or gittings of any court in any part of Canada, resides
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in any part thereof, not within the ordinary jurisdiction of the
court before which such criminal ease is cognizable, such court
may issue a writ of subpeena, directed to such witness, in like
manner as if such witness was resident within the jurisdiction
of the court; and if sueh witness does not obey such writ of
subpeena the eourt issuing the same may proceed against such
witness for contempt or otherwise, or bind over such witiess to
appear at such days and times as are necessary, and upon default
being made in such appearance may canse the recognizances
of such witnesses to be estreated, and the amount thereof to be
sued for and recovered by process of law, in like manner as if
such witness was resident within the jurisdiction of the court.

R.8.C. ¢. 174, 5. 212,
{ Amendment of 1900.)

9. The courts of the various provinces and the judges of
the said courts respectively shall be auxiliary to one another for
the purposes of this Act; and any judginent, decree or order
made by the court issuing such writ of subpena upon any pro-
ceeding against any witness for contempt or otherwise may be
enforced or acted upon by any court in the Provinee in which
such witness resides, in the same manner, and as validly and
effectually as if such judgment, order or decree hiad been made
by such last mentioned coutrt.

1t wes found to be extremely diffieult, if not impossible, for a ¢ourt in
one provinee to enforce in another provinee the proceedings for contempt
ander the first sub-section, and it is sought by this amendment to get over the
diffienliy. A portion of sub-sec. (2) is modelled from gee. 84 of the Wind-

ing TUp Aet, R.8.C. 1886, eh. 129,

{ Amendment of 1900.)

680. Bringing up a prisoner as witness,—When the
attendance of any person confined in any prison in Canada, or
uvon the limits of any gaol, is required in any court of erim-
inal jurisdiction in any case cognizable therein by indictment,
the court before whom such prisoner is required to attend may,
or any judge of such court or of any superior court or county
court, or any chairman of General Sesgions, may, before or
during any such term or sittings at which the attendance of
such person is required, make an order upon the warden or
gaoler of the prison, or upon the sheriff or other person having

the custody of such prisoner—
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(@) to deliver such prisoner to the person named in such
order to receive him; and such person named shall, at the
time prescribed in such order, convey such prisoner to the
place at which such person is required to attend, there to
receive and obey such further order as to the said eourt seems
meet; or -

(5) to himself convey such prisoner to such place, there
to receive and obey such further order as to the said court
seems meet; and in such latter case, on being served with the
order and being paid or tendered his reasonable charges,
such warden, gaoler, sheriff or other person shall convey the
prisoner to such place and produce him there according to
the exigeney of the order.

The only change made by the amendment is in the insertion of the words
‘‘or any chairman of Greneral Sessions,’” and the addition of paragraph (3},
Bee Imp. Aet, 16 & 17 Viet., eh, 30; Taylor on Evidence, 9th ed., secs.
1275, 1276,

Paragraph (b) was suggested by the late Chiaf Justice Davie, of Britigh
Columbis, and is intended to effect s considerable saving of expense,
espeeiglly in that provinca.

681. Evidence of person dangerously ill may be
. taken under commission,—Whenever it is made to appear at
. the instance of the Crown, or of the prisoner or defendant,
to the satisfaction of a judge of a superior eourt, or a judge of
& county court having criminal jurisdiction, that any persan
who is dangerously ill, and who, in the opinion of some liceased
medieal practitioner is not likely to recover from such illness, is
able and willing to give material information relating to any
indictable offence, or relating to any person sccused of any such
offence, such judge may, by order under his hand, appoint a
commissioner to take in writing the statement on oath or affirma-
tion of such person.

2. Such commissioner shall take such statement and shall
gubscribe the same and add thereto the names of the persons,
if any, present at the taking thereof, and if the deposition relates
to any indictable offence for which any accused person is slready
committed or bailed to appear for trial shall transmit the same,
with the said addition, to the proper officer of the court at which
such accused person is to be tried; and in every other case he
shall trensmit the same to the clerk of the peace of the county,
division or ¢ity in which he has taken the same, or to such other
officer as has charge of the records and proceedings of a superior
court of eriminal jurisdiction in such eounty, division or city,

39--CRIM. 0ODE, '



610 [§ 682)] CrivmiNaL CobDE.

and such clerk of the peace or other officer shall preserve the
game and file it of record, amd upon order of the court or
of a judge, transmit the same to the proper officer of the court
where the same shall be required to be used ag evidence. R.S8.C.
e. 174, a. 220.

682. Presence of prisoner when such evidence is
taken. -Whenever a prisoner in actual custody is served with
or receives notice, of an intention to take the statement men-
tioned in the last preceding section, the judge who has appointed
the commissioner may, by an order in writing, direct the officer
or other person having the custody of ‘the prisoner, to convey
him to the place mentioned in the said notice for the purpose of
being present at the taking of the statement; and such officer or
other person shall convey the prisomer accordingly, and the
expenses of such conveyance shall be paid out of the funds
applesble to the other expenses of the prison from which the
prigoner has been conveyed. R.8.C. e 174, 8. 221. '

683. Evidence may be taken out of Canada under
commission.—Whenever it is made to appear at the instance
of the Crown, or of the prisoner or defendant, to the satis-
faction of the judge of any superior court, or the judge of a
county court having eriminal jurisdiction, that any person who
resides out of Canada is able to give material information relat-
ing to any indictable offence for which a prosecution is pending,
or relating to any person accused of such offence, such judge
mey, by order under his hand, appoint a commissioner or com-
missioners to teke the evidence upon oath, of such person.

( Amendment of 1895.)

9. Until otherwise provided by rules of court the practice
and procedure in connection with the appointment of commis- -
sioners under this section, the taking of depositions by such
commissioners, and the certifying and return thereof, and the
use of such depositions as evidence shall be, as nearly as practic-
able, the same as those which prevail in the respective courts in
connection with like matters in civil causes. 53 V., ¢. 87,8, 23.

3. The depositions taken by such commissioners may be
nsed as evidence as well before the grand jury as at the trial.
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3. Subjeet to such rules of court or to such practice or
procedure as aforesaid, such depositions by the direction of
the presiding judge may be read in evidence before the grand

Jury. .
This provision first appeared in the Criminal Law lAmendment Act of
1890 {53 Viet. (Can.), ¢h. 37, sec. 23).

The latfer sub-section should properly be numbered as 4, ag the other
sub-see. 3 had been added in 1895. The words ‘‘by direction of the presid-
ing judge’’ were inserted in order to impose upon the judge the duty of
seeing that the commission had been regularly taken, before directing that
the deposition should be used, Commons Debates 1900, p, 6321. But the
application of the procedure in eivil oases by the second sub-section does
aot confer a like right of appeal as in ¢ivil eases from the order appointing
the commissioners. R. v. Johnson (1882}, 2 B.C.R. 87,

Any evidenee taken under commission may be objected to at the trial on
the ground of the irregularity of the commigsioners’ appointment. Ibid,

Acting under eh. 37, Stat. Can. 1890, see. 23, & judge made an order for
the examination in Boston of witnesses on behalf of the Crown residing out
of Canada, and that the evidence ro taken should be read before the grand
jury. On appeal to the court the order was held valid %o far as it related to
the taking of the evidence, but the majority of the court held that the judge
went beyond his powers in direeting that the depositions taken under the
order should be read before the grand jury. RE. v. Chetwynd (1891), 23
N.8.E. (11 B. & G.) 332. The grand jury have a right to decide for them-
selve upon what evidenee they wiil find a bill, and the eourt eannot enquire
into the proceedings before them or as to the nature of the evidence whiek
they took into consideration. Ibid, per Ritchie, J., p. 338, The above sub-
8ec. (8) now provides that such depositions may be used as evidenee as wel,
before the grand jury as at the frial,

Foreign commisgion.]—An order for a commission to take the svidenae of
any person residing out of Canada who is able to give material information
relating to an indietable offence, or relating to any person aceused thereof,
msay ordinarily be made any time after an information is laid charging sueh
offence, and sueh evidence may be used at any stage of the inguiry at whieh
evidence may be given. Such order ought to provide that the commission
be returned to the court out of which it issues, and ought not to limit the
use of the evidence, R. v.Chetwynd (1891}, 23 N.8.R. 332, and R. v. .GHb- -
son, 16 Ont, R. 704, referred to. R. v. Verral, 17 Ont. P.R. &1, affirming
16 Ont. P, R, 444,

A commission o take the evidenee of witnesses abroad in & libel prose-
cution ig properly ordered at the trial where the evidencs relstes whelly to
& plea of justification just entered of record. R.|v. Nieol (1898), 5 Can. Cr.
Ora. 31 (B.C.),

Aun order for s commigsion t¢ take such evidenee should moi be made
in such case before plea. Ibid.

{ Amendment of 1858.)

684. When evidence of one witness must be corrob-
orated.-—No person accused of an offence under any of the
hereunder mentioned sections shall be convicted upon the evi-
dence of one witness, unless such witness is corroborated in
gome material particular by evidence implicating the accused:
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(a) Treason, Part IV., section 65.

(b) Perjury, Part X., section 146;

(¢) Offences under Part XIII, sections 181 to 190,
inelusive ; '

(d) Procuring feigned marriage, Part XXIL, section
277
(e) Forgery, Part XXXI., section 423.

Where corroboration ¢ requived.]—This section originated with 32 & 33
Viet., ch. 19, sec. 54 (D.), which abolished the ineapaecity of interested
witnesses, but with a proviso that the evidence should be insufficient unless
eorroberated by *‘ other legal evidence in support of the prosecution.” The
aorroboration required by that statute was held not to be the corroboration
of the evidence of the persoch interested in every material particular, hut
the corroboration of it in some material particular tending to support the
prosecution. R. v. Bannerman (1878}, 48 U.C.Q.B. 54T,

On an indictment for forgery of prosscutor’s name as endorser ot a
promigsory note, prosecutor swore that he had not endorsed the note; that
it was not his writing; that he had never authorized the prisoner to sign his
name 0 the nate, and that he himself was unable {0 write his neme, being
in fact & marksman. A sou of his elso swore that his father was unable to
write his name and was & marksman, Another witness sleo praved that he
had known the prosecutor three or four years, sud knew that he could not
write. It was held that the evidence of the son and of the other witness to
the effect that the prosecutor wap unable to write his name was ‘* other lagal
evidence in support of the prosecution within the meaning of the section,
and that it sufficiently corroborated the evidence of the prosecutor to guatain
the convietion, and that the burden was then on the prisoner to shew ag &
defenoe that he was authorized to nseé or write the proseeutor’s name. R.
v. Bannerman {1878}, 43 U.C.Q.B, 547.

In a.charge of forgery, it was held that the corvoboration must be that
of snother witness, and not merely the evidence of the same witness on
another point, R. v, MeBride (1895), 2 Can. Cr, Cas, 544, 26 Ont. R. 639,

In R. v. Giles (1856}, 6 U.C.C.P. 84, the prisoner, Elizabeth Giles, was
charged with forging un order for the delivery of goods. The only persons
who gave evidence at the trial were the person whose name was allegad fo
have been forged, and the person to whom the order was addressed. The
person whose name was slleged to have been forged denied the signature
and mlso swore that he eould not write; but the person to whom the order
was pregented by the prisener, and who had supplied her with goods on the
faith of same, was not aware of that, and aecepted the order in good faith.
The order purported to be a request to let ‘'the bearer’’ have goods, and
the prisoner, on presenting it, gave a fictitious name. 1n delivering the
judgment of the Court of Common Pleas (Draper, C.J., Richards and
Hagarty, JJ.) the Chief Justice gaid:—‘* The false representation made by
prisoner as to her own name would be a very material faet to establish a
guilty knowledge on her part, if the fact that the note was forged were
esteblished ; but, until thatis done, this false statement wants eignificance,
and I think it would be going too far to treat [it] as a corroboration of the
statemeont of Aikenhead [the party whose name was alleged to have been
forged] that theorder was s forgery. . . . There is no corroboration of
‘his testimony, i.e., there is no material fact proved by him which is proved
either by other direct testimony, or by the proof of other facts which go 1o
establisly the truth of any material part of his etatements.”

The corroborative evidence ‘‘implicabing’’ the acensed which is made
necessary to sustain a charge of seduction of a girl under sixtesn may eom-
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mist of the prisoner’s admission made after she attained sixtesn that he had
had eonnection wits her. K. v. Wyse (1895}, 1 Can. Cr. Cas. 6 (N.W.T.).

A statement made by the accused before he was charged with the offence
that he had been advized that if he could get the girl to marry him he would
escape ‘‘punishment,’’ is corroborative evidence ‘‘implieating?’’ the
acoused and proper to be considered by a jury or by a judge exerciging the
funetions of a jury. R. v, Wyse (1895), 1 Can. Cr. Cas. 6 (N.W.T.).

It has been beld that evidence of defendant’s suhseguent comduet in
seeking to continue his illieit relation with the seduced person may be
received as eonneeted with and tending to eorroborate the prineipal eharge
in & eivil action for damages, as well as heing matter of aggravation. Rus-
sell v. Ckambers (1583}, 31 Minn. 54, 16 N.W. Rep. 458.

The raception of sueh evidenes, in a criminal prosecution before a jury:
is to be largely centrolled by the judge who tries the eause, and the evi-
denece is to be submitted to the jury, with proper explanation of its purpose .
and effect. Sfate v. Witham (1881), 72 Me. 531.

Both prior and subsequent acts to that charged in the indiefment are
admissible, if indicating a eontinuonsness of illicit intercourse. Btate v,
Witham (1881), 72 Me. 531, 535,

I, however, the acts are too remote in point of time to afford any rea-
sonable inference of gnilt us to the offence charged, proof thereof should be
rejected. BStewart v. State (1887), 64 Miass, 626, 2 So. Rep. 73.

Evidence of the girl’s pregnaney, and of her having heen employed in
domestie service af the defendant’s residence and of faets shewing merely a
strong probability of there having been no opportunity at which any other
man sould have been responsible for her ¢ondition, does not constitute sor-
roborative evidence ‘‘ implicating the acecused '’ required by this section in
?rder)to sustain a convietion. R. v. Vahey (1898), 2 Can. Cr. Cas. 258

Ont.).

Apart from statutory enactment, it was a general rule that the testimony
of one witness was insufficien$ to conviet on a eharge of perjury. Roscoe’s
Cr. Evid., 11th ed., 807. It is not, however, imperative that there should
be two witnesses to disprove the faet sworn to by the mecused, for if any
other material ¢eircumstance be proved by other witnesses in confirmation
of the witness who gives the direct testimony of perjury, it may turn the
gcale and warrania eonvigtion. R. v. Lee (1766), 3 Russell on Crimes, 5th
ed., 72. Two witnesses are not essentially neeessary to contradiet the oath
on whieh the perjury is assigned, but there must be romething more than
the oath.of one, to shew that one party is more to be believed than the
other, R, v, Boulter (1852), 5 Cox C.C. 5438; 3 Car. & Kir. 236. And it has
been held that a letter written by the accused contradieting his statement
upon oath would be gnifieient to make it unnecessary to have u second wit-
nesd. R. v. Mayhew (1834}, 6 C. & P. 315.

It was seen that this section does not apply to the offence of making s
false statutory declaration under sec. 147.

1% is not & rule of law that an aceompliee must be eorroborated, but one
of practice merely. It is usnal for judges to tell the jury that they may act
a8 they please upon the uncorroborated evidence of an aceomplies, but that
it is safer to require corroboration. Per Jarvis, C.J. R. v. Stubbs (1855),
Dears, 555; 7 Cox 48; 1Jur. N.8. 1115, ‘‘ Judges, in their discretion, will
advise a jury not to believe an sceomplice unless he is confirmed, or only
in so far as he is confirmed; but if he i{a believed, his testimony is un-
queationably suffieient to establish the fasts to whieh he deposes. It is
ailowed that he is a competent witness, and the consequence js inevitable
that if eredit is given to his evidemee it reguires no confirmation from
another witness.”’ Per Lord Eilenborough. R. v. Jones {1509), 2 Camp
132, 11 B.R. 680. An accomplies stande in a situation differing from one
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whose character is bad. He is immediafely ccnnected with the crime, the
subjeet of enquiry, and has an obvious interest in obfaining the convietion of
those whom he represents to have acted with him in committing it: but it
eannot be treated as a point of law that the svidenee of an aceomplice must
be eorroborated. Per Draper, C.J. R. v. Beckwith (1859),8 U.C.C.P. 274.
A econvietion of a prisoner for horse stealing upon the uncorroborated evi-
denee of an sceomplice was held to be legal, although the judge did not
eaution the jury as to the weight to be attached to the evidenes, Ibid.

The testimony of an accomplice onght not te be relied upon unless
corroborated both a8 to the cirenmstances of the erime and the identity of
the accused. R. v. Farlar (1837), 8 C. & P. 106; R. v. Stubbs (1855),
Dears, 655, 25 L.J.M.C. 16; Phipson on Evidence, 2nd ed. {1898), 482,
There should be Bome fact deposed to, independently altogether of the
ovidenes of the aceomphce which, taken by itself, leads to the inference,
not onlythet a erime has been comm1tted but that the prlsoner is implicated
in it. Roacoe’s Crlm, Evid., 11th ed., 124.

The corroboration should be as to some material faet or faets which go
to prove that the acoused was connected with the erime charged. Russell
on Crimes, 6th ed, {1806), vol. 3, p. 646; K. v. Webb (1234),6 C. & P, 595;
R. v. Addis (1834), 6 C. & P. 388; R. v. Wilkes (1836), 7 (. & P, 272.

685. Evidence not under oath of child in certain
cases,— Where, upon the hearing or trial of any charge for
carnally knowing or attempting to carnally know a girl under
fourteen, or of any charge under section 259 for indecent
agsault, the girl in respeet of whom the offence is charged to
have been committed, or any other child of tender years who is
tendered as a witness, does not, in the opinion of the court or
justices, understand the nature of an oath, the evidence of such
girl or other child of tender years may be received, though not

- given under oath if, in the opinion of the court or justices, as
the case may be, such girl or other child of tender years is pos-
sessed of sofficient intelligence to justify the reception of the
evidence, and understands the duty of speaking the truth,

2, But no person shall be liable to be convicted of the offence,
unless the testimony admifted by virtue of this section, and
‘given on behalf of the prosecution, is corroborated by some
other material evidence in support thereof implicating the
accused.

8. Any witness whose evidence is admitted under this sec-
tion is liable to indictment and punishment for perjury in all
regpects as if he or she had been sworn. 53 V., ¢. 87, 5. 13,

Child’s evidence,]—Rection 25 of the Canada Evidence Aet, 1893, pro-
vides that in any legsl proceeding where a child of tender years is
tendered a8 a witness, and such child does not, in the opinicn of the judge,
justice or other presiding officer, understand the nature of an oath, the
evidence of such ¢kild may be received, though not given wpon oath, if, in
the opinion of the judge, justice or other presiding offlesr, as the case may
be, such child is posseseed of sufficisnt intelligence to justify the reception
of the evidenece and understands the duty of speaking the truth; but that
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ho ease shall be decided upon such evidenee alone, and such evidence must
be eorroborated by some other material evidence.

In nease prior to the Canada Evidence Act it was held that where the con-
viction on & charge of indecent assanlt was for common asgault only, but
the evidence was sorroborated as here required, the convietion would be
valid sithough the ¢hild’s evidenee would not at that time have been admis-
sible on @ o¢harge of common assault. R, v. Grantyers {1893}, 2 Que.
{@.B.) 876.

It will be observed that while, under the Canada Evidence Aet, the cor-
roboration is required to be only ‘‘by some other material evidence,’” the
corroborstion under see. 685 of the Code must in the cases to which it
applies be ‘‘ by some other material evidence in support thereof implicating
the accused.”’ See also note to sec. 684, :

686. Deposition of sick witness may be read in evi-
dence.—If the evidence of a sick person has been taken under
commission, as provided in section 681, and upon the trial of
any offender for any offence to which the same relates, the per-
son who made the statement is proved to be dead, or if it dis
proved that there is no reasonable probability that such person
will ever be able to attend the trial to give evidence, such state-
ment may, upon the production of the judge’s order appointing
such commissioner, be read in evidence, either for or against
the accused, without further proof thereof,—if the same pur-
ports to be signed by the commissioner by or before whom it
purports to have been taken, and if it is proved to the satisfac-
tion of the court that reasonable motice of the intention to take
such statement was served upon the person (whether prosecutor
or accused) ageinst whom it is proposed to be read in evidence,
and that such person, or his counsel or solicitor had, or might
have had, if he had chogen to be present, full opportunity of
cross-examining the person who made the same. R.B.C. e. 174,
8. 220.

( Amendment of 1900.)

687. Depositions as evidence,—If upon the trial of an
accused person such facts are proved vpon oath or affirmation of
any credible witness that it can be reasonably inferred there-
from that any person whose deposition has been theretofore
taken in the investigation of the charge against such person is
desad, or 50 ill as not to be able to travel, or is absent from Can-
ada, and if it is proved that such deposition was taken in the
presence of the person accused, and that his counsel or golicitor
had a full opportunity of cross-examining the witness, then, if
the deposition purports to be signed by the judge or justice
before whom the same purports to have been taken, it shall be
read as evidence in the prosecution without further proof
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thereof, unlegs it is proved that such deposition was not in fact
signed by the judge or justice purporting to have signed the
same,

2, In this section the word “ deposition ” includes the evi-
dence of a witness given at any former trial upon the same
charge.

Using depositions as evidenca.]—The gection as it formerly stood provided
that the deposition might be used if it were proved that it was taken in the
pressnce of the person accused ‘‘ and that ke, his counsel or solicitor, had
a.full opportunity of oross-examining,”’ ete. The word ‘* he ' is now left
out. In thedebate upon thisamendment the Hon, David Mills, then Minister
of Justiee, said:-—'* It sometimes happens that an ill-informed man ig withbut
eounsel before s magistrate, and evidenee is taken and he is incapable of
eross-examining the party. He is unrepresented by counsel. The witness
who appeared before him may have left the sountry before the trial and may
not be present at the trial. The evidenes is frequently nct well taken, and
it may be very different from what it would have been if the witness had
been cross-examined. It Is, nevertheless, used egainst him without any
opportunity of bringing out those faets whiech might have eompletely
altered the complexion of the evidenee had he been subjeeted to oross-
examination; g0 where there is no cross-examination I think it is better
that tha evidence should not be produced.”’ Senate Debates, 189, p. 554,

Bub-gection 2 is new. TUnder the former see, 687 it was doubiful whether
depositions taken at a former trial could be used st a second trial necesgi-
tated by a disagreement of the jury at the first irial or directed on a case
raserved, although the witness had died or left the ecountry meanwhile,
385 C.L.J. (1899}, pp. 91 and 212.

The original statute 32-33 Viet., eh. 30, see. 30, was passed to prevent
the obstruetion of justiee by the absence of witnesses. The question as to
whether or not the witness is unable to travel must in the main be left to
the judgment and diseretion of the trial judge. R, v. Wellings (1878}, L..R.
2 Q.B.D. 42; B! v, Stephenson (1862}, L. & C. 167. And the same rule will
be applied where the absence from Canada is not poesitively proved but is s
matter of inference from eireumstances. R, v, Nelson (1882}, 1 Ont. R. 500.

Evidence of a enstom’s elerk that the captain of a schooner had eleared
from a Canadian port a week before the trial is not suffieient evidenee of
his being cut of Canada to satisfy this seetion. R.v. Morgan (1893), 2
B.C.R. 829. Semble, there should have been evidense that the schooner
sotually left the harbour.

The follewing proof of absenee of s witness from Canada was held
suffieient to allow of the reading of his deposition taken on the preliminary
enquiry; & witness was ealled who said that he saw the abgent witness ten
days previously, that he was then employed on a certain boat and on leaving
him had said he was going on board the boat and that the boat’s route had
now been changed to foreign waters. R. v, Pescaro (1884},1 B.C.R., pt. 2,
p. 144, per Begbie, C.J., Gray and Walkem. JJ,

Depositions may alse be proved by the magisfrate, or his elerk, and in
important cases it is better to have the magistrate present at the trial, R,
v. Hamiiton {1866}, 16 U.C.C.P., p. 353.

Ag to the meaning of the phrase ‘‘full opportunity to eross-examine,’’
see note to soc, 550,

A depaosition read over to and signed by the deponent may be admissible
in evidence as a dying declaration, although irregularas a deposition under
this section because teken in the absence of the scecused. R. v. Woods
{1897), 2 Can. Cr. Ces. 159 (B.C.).
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In order that this seetion should apply to make admiesible as evidence
at the trial the deposition of s witness, since deceased, taken on & pre-
liminary inquiry or other investigation of a charge against the saceused
before & justice of the pemce, the document eontaining the deposition ia
alone to be looked nt to mecertain if the deposition *‘purports to be signed
by the justiee,’’ a# is regnired by that section. R. v. Hamilton (1808}, 2
Can. Cr. Cas. 390 (Man.).

Where the deposition sought to be used had been signed by both the
witness and the magistrate, and wag attached at the end of depositions
taken by the magistrate on a previcus date named, but did not itself con-
tain a new ‘‘eaption,’’ or the dafte when takem, or sny reecord by ihe
magistrate certifying that such added deposition had been taken by him,
and the first depositions formed in themselvee s compleie document eon-
eluding with the magistrate’s note of the remand of the ease, it is not to be
presumed that the informal deposition following the formal deoeument is a
continnation of the first deposition (in which appeared n¢ reference to the
added deposition), or that it relates to the same chsrge, and it was held
that gueh added deporition did not ** purport to be signed by the justice by
or before whom the pame purports to have been taken.’' Ibid.

A deposition, the eaption of which sets out the name of the justice and
deseribes him as one of the justices of the peace for a named county, ‘' pur-
ports to be signed by the justice by or before whem the same purports to
have bheen taken,'’ if the same is signed by the justice with his name only,
without adding to it, as in form S of the Code, the initiale ‘* J,P."’ and the
name of .the eonnty for which he is a justice; and such a deposition iw
prima facie admissible in evidence. Ibid,

The deposition must be s verbatim record of the witness’s evidenee. R.
v. Graham {1893), 2 Can. Cr, Cas. 388 {QJue.}.

Notes of evidence taken by the coroner at an inguest which do not con-
tain the preeise expressions of the witness, but & summary only of the evi-
dence, are not admissible in eontradiction of the witness’s testimony in &
subsequent proeeeding unless signed by the witness, or unless read over to
and aequiesced in by him. R. v. Ciarlo (1897}, 1 Can. Cr. Cas. (Que.}.

But the witness may in such case he oross-examined as to any material
statements made by him at the inquest, and witnesses may be called to
ahew that he then made a different and econtradictory statement. Ibid.

The deposition of an ill or absent witness taken before a magistrate
having jurisdietion fo hold the preliminary enguiry, other than the one
before whom the eharge was laid and the committal made, may be used at
the trial if the deposition was taken in the presence of the prisoner and
with fuil opportunity of eross-examining, and if the formalities of the Code
are complied with ag to the manner of taking and signing depositions. R.
v, De Vidal (1861}, 9 Uox 0.C. 4 {Blackburn, J.}, approved in Re Guerin
{1888}, 16 Cox 596 (Wills and Grantham, JJ.}; although a commitment
ean only be made by the magisirate who has himself heard 11l the evidence
upon which it is based, Re Nunn {1899}, 2 Can, Cr, Cas, 429 {(B.C.).

Depositions of & witness speaking in Freneh taken down by the frans-
lator in English at a preliminary inquiry but net read over and explained
to the witmess or signed by him are not admissible 10 contradiet his testi-
mony oh g suhsequent proeeeding, but the withess may be cross-exemined
a8 to material statements then made, and witnesses called to shew a contra-
?gatior)l with his former testimony. R.v.Ciarlo (1897), 1 Can. Cr. Cas. 157

ue. ).
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688. Depositions may be used on trial for other
offences.—Depositions taken in the preliminary or other
investigation of any charge against any person may be read as
evidence in the prosecution of such person for any other offence,
upon the like proof and in the same manner, in all respects, as
they may, according o law, be read in the prosecution of the
offence with which such person was charged when such deposi-
tions were taken. R.S.C. e 174, 5. 224

689. Evidence of statement by accused.—The state-
ment made by the accused person before the justice may, if
necessery, upon the trial of such person, be given in evidence
against him, without further proof thereof, unless it is proved
that the justice purporting to have signed the same did not in
fact sign the same. R.S.C. c. 174, s 2923.

Although the magistrate’s record of proceedings does not shew om its
faco that a statement made by the aceused to him in answer to the eharge
was made after due eaution in accordance with the Aet, the fact that it was
go made may be proved at the trial and the statement may then be puf in
evidence by the prosecution. R.v. Xslabeen (1867}, 1 B.C.R., pt. 1, p. 1,
per Begbie, C.J.

See also note to sec. 687,

690. Admission may be taken on trial.—Any accased
person on his trial for any indictable offence, or hig counsel or
solicitor, may admit any fact alleged against the accused so as
to dispense with proof thereof.

691. Certificate of trial at which perjury was com-
mitted.——A certificate containing the substance and effect
only, omitting the formal part, of the indictment and trial for
any offence, purporting to be signed by the elerk of the court or
other officer having the custody of the records of the court
whereat the indictment was tried, or among which such indict-
ment kas been filed, or by the deputy of such clerk or other offi-
cer, shall, upon the trial of an indictment for perjury, or sub-
ornation of perjury, be sufficient evidence of the trial of such
indietment without proof of the signature or official character
of the person appearing to have signed the same. R.8.C. e.
174, 5 225.

692. Evidence of coin being false or counterfeit,—
When, upon the trial of any person, it hecomes necessary to
prove that any coin prodnced in evidence against such person is
false or counterfeit, it shall not be necessary to prove the same
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to be false and counterfeit by the evidence of any moneyer or
other officer of His Majesty’s mint, or other person employed in
producing lawful coin in His Majesty’s dominions or elsewhere,
whether the coin counterfeited is current coin, or the coin of
any foreign prince, state or country, not current in Canada, but
it shall be sufficient to prove the same to be false or ecounterfeit
by the evidence of any other credible witness. R.8.C. o. 174,
8. 228,

693. Evidence on proceedings for advertising coun-
terfeit money.—On the trial of any person charged with the
offences mentioned in section 480, any letter, circular, writing
or paper offering or purporting to offer for sale, loan, gift, or
distribution, or giving or purporting to give information,
directly or indirectly, where, how, of whom or by what means
any counterfeit token of value may be obtained or had, or con-
cerning any similar scheme or device to defraud the public,
ghall be prima facie evidence of the fraudulent character of
such scheme or device.

694, Proof of previous conviction.—A certificate con-
taining the substance and effect only, omitting the formal part
of any previous indictment and convietion for any indictable
offence, or a copy of any summary conviction, purporting to be
signed by the clerk of the court or other officer having the cus-
tody of the records of the court before which the offender was
first convieted, or to which such summary convietion was
returned, or by the deputy of such clerk or officer, shall, npon
proof of the identity of the person of the offender, be sufficient
evidence of such conviction without proof of the signature or
official character of the person appearing to have signed the
same. R.B.C. e 174, 6. 238,

Proving previous conviction,]—A previous conviction must be proved by
evidenes in legal form, which may be done (a) by the production from the
proper sustody of the conviction itself, and () by & copy of the conviction
certified by the olork of the pesce or other officer having eharge of the

records of same. R.v. Yeoveley (1888), § A. & E. 806; R.v. Ward (1834},
6C. & P, 366.

I the certificate or exemplification be that of a eourt having & seal it
must be certified under such seal; if the proceeding to be cortified be before
a justice of the peace or coromer, the proceeding may be under the hand or
soal of snch justiee or coroner; and, if any such eourt, justice or coromner
has no sesl, or ¥o certifies, then a copy purporting to be eertified under the
signature of a judge or presiding magistrate of sueh court or of such justice
or coromer is admissible without auy proof of the mutheniieity of such
signature or other proof whatsoever. Canada Evidence Aet, 1803, see. 10.
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Certificates of previous convictions of s defendant of the same name and
description as the nocused are admissible as evidence without further proof
that the aecused was the person formerly convieted. Ex parte Dugan {1883},
13 C.L.T. 249 (Sup. Ct. New Brungwick),

The acoused iy entitled to adduee evidence to prove that he is not the
party previously eonvieted, and the onus is upon him if the name and
deseription correspond with his own, such being prima faele evidence of
identity. Ex parte Dugan, 13 C.L.T, 248,

The question whether the defendant had been previously convieted or
not is within the jurisdiction of the magistrate, and his finding thereon on
competent evidenee is conelusive. R. v. Brown, 16 Ont. R. 41 {((.B.D.}.

It is said that where no particnlar eireumstance tends to raise a question
B8 to the party being the same, even identity of name is in eivil cases some-
thing from which an inference of identity may be drawn in proof of a
signature to a document, but that, in a eriminal ease, the mere fact that a
person of the same name as the prigoner signed a document, or the like,
would ‘not be considered sufficient. Russell on Crimes, 6th ed. (1896),
vol. 3, 470 (n).

In the Irish case of R. v. Ellen Murtagh {1854}, 6 Cox C.C. 447, the
prisoner wag indieted for a misdemeanour in making s false declaration
before g magistrate. The magistrate, who had taken the declaration, and a
elerk from the police office, were examined, and proved that the deelaration
produced was made by a woman deseribing herself s Ellen Murtagh, and
who signed by making her mark to it, but were unable to identify the
prisener. It wag attempted to prove identity by means of alleged admis-
gions in prisener’s examination upon a subsequent statutory inquiry under
oath, but such being held inadmissible it was held there was no evidence to
support the indietment.

695. Proof of previous conviction of witness.— A wit-
ness may be questioned as to whether he has been convicted of
any offence, and upon being so questioned, if he either denies
the fact or refuses to answer, the opposite party may prove such
conviction; and a certificate, as provided in the next preceding
section, shall, upon proof of the identity of the witness as such
convict, be sufficient evidence of his convietion, without proof
of the signature or the official character of the person appear-
ing to have signed the certificate. R.8.C. c. 174, s. 231.

A witness may be cross-examined as to whether he has been convieted
of any offence, i.e., a criminal offence, If he denies it or refuses to answer
the eross-examining party may prove such conviction as affeeting his eredit
althongh the fact of the conviction may be wholly irrelevant fo the issue.
Ward v, Sinfield, 49 L.J.C.P, 636.

A defendgnt in a eriminal case tendering himself a8 & witness on his
own behalf is subject fo sueh eross-examination. Phipson Evid., 2nd
ed., 164,

696. Proof of attested instrument.—It shall not be
necessary to prove by the attesting witness any instruments to
the validity of which attestation is not requisite; and such
instrument may be proved by admission or otherwise as if there
had been no attesting witness thereto. R.8.C. c. 174, 5. 282.
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697, Evidence at trial for child murder.—The trial of
any woman charged with the murder of any issue of her body,
male or female, which, being born alive, would, by law, be
bastard shall proceed and be governed by such and the like rules
of evidence and presumption a8 are by law used and allowed to
take place in respect to other trials for murder. R.S.C. e 174,
8 227,

698. Comparison of disputed writing with genuine.—
Comparison of a disputed writing with any writing proved to
the satisfaction of the court to be genuine shall be permitted to
be made by witnesses; and such writings, and the evidence of
witnesses respecting the same, may be submitted to the court
and jury as evidence of the genuineness or otherwise of the writ-
ing in dispute. R.S.C. e, 174, s 233.

Comparison of hardwriting.] — This section is in the same terms as
the Tmperial Statute 25-29 Viet., ch. 18, eec. 8, under which it has been
hald that both the genuine and the disputed writings must be produeed in
court. Arbon v, Pussell, 3 F. & F. 152.

Experts may without & comparison of handwriting give opinion evidence
from their general knowledge of the subject, ag to whether the writing pro-
duced is in a feigned or natural hand; R. v. Coleman, 6§ Cox C.C. 163; or
a9 0 whether interlineations were written contemporaneourly with the rest
of the document, Re Hindmarsh, L.R.1P. & D. 307,

A jury may properly make a comparison of disputed handwriting
although no witness has been ealled to prove the handwriting to be the
game in both, and may draw their own conclusions as fo its authentieity, if
an admittedly genuine handwriting and the disputed handwriting are both
in evidence for some purposs in the ¢ase. R. v. Dizon {1897), 3 Can, Cr.
Cas, 220 (N.5.).

If the witness proves adverse.]-—A witness is ‘' adverse’’ when in the
opinion of the judge he bears a hostile animue to the party calling him and
not merely when his testimony eontradicts the proof of such party. Green-
ough v. Eecles {1859), & C.B.N.8. 786; Reed v. King, 30 Eng. L.T. 200;
Taylor Evid., seo. 1426.

Whether or not the withegs is sadverse is & matter whelly for the eourt,
and & party though called by his opponent cannot as of right be treated as
hostile. Price v. Manning, 42 Ch.D. 372 {C.A.).

The diseretion of the judge in that respeet is not subject to mppesl.
Rice v. Howard, 16 Q.B.D. 681.

(K]

699. Party discrediting his own witness.—A party
producing a witness shall not be allowed to impeach his credit
by general evidence of bad character, but if the witness, in the
opinion of the court, proves adverse, such parfy may contra-
dict him by other evidence, or, by leave of the court, may prove
that the witness made at other times a statement ineonsistent
with his present testimony; but before such last mentioned
proof can be given, the circumstances of the supposed statement,
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sufficient to designate the particular pccasion, shall be men-
tioned to the witness, and he shall be asked whether or not he
did make such statement. R.S.C. e. 174, 5. 284,

Apart from this epactment a party may, ay of right, without obtaining
the opinion or leave of the court, contradiet his own witness, whether the
latter is adverse or not, by other evidence relevant te the issue snd thus
iladir:e;ly digeredit him, Resece Cr. Evid., 97, 98; Phipson Evid., 2nd
ed., 475,

700. Evidence of former written statements by wit-
ness,—Upon any trial a witness may be cross-examined as to
previous statements made by him in writing, or reduced to
writing, relative to the subjeet-matter of the ease, without such
writing being shewn to him; but if it is intended to contradict
the witness by the writing his sttention must, before such

" contradictory proof can be given, be called to those parts of the
writing which are to be used for the purpose of so contradicting
him; and the judge, at any time during the trial, may require
the production of the writing for his inspection, and he may
thereupon make such use of it for the purposes of the trial as he
thinks fit: Provided that a deposition of the witness, purporting
to have been taken before a justice on the investigation of the
charge and to be signed by the witness and the justice, returned
to and produced from the custody of the proper officer, shall be
presumed prima facie to have been signed by the witness.
R.S.0:¢. 174, 5. 285.

Former written gintements, ] —If a witness has been examined before a
magistrate or coroner, under such oircumstances that these officers respeec-
tively have in pursuance of their duty, teken down his statement in writing,
parol evidence of his examination csnnot be given in the event of hiz death
s0 long as the depositien itgelf ean be produced; for the law having con-
stituted the deposition as the authentie medinm of proof, will not permit
the admission of any inferior species of evidence. If, indeed, it can be
shewn that the deposition is lost or destroyed, or is in the possession of
the opposite party, who, after notice, refuses to produee it, the statement
of & witness who was present at the examination will fhen bhe admissible,
as well a8 a copy of the deposition. Taylor on Evidence, see. 552, approved
in R. v. Troop (1898), 2 Can. Cr. Cas. 28 (N.B.).

This eection of the Code is a re-enactment of eec. 235, Rev. ftat, Canada,
ch. 174, originally teken from sgee, 5, Imperial Statute, 2B and 29 Viet.,
eh. 18.

As to a statement made orally by a witness and redusced to writing, his
statement, if the writing can be produced, must be proved by the writing;
but failing the writing, the provision of the law can be carried out by prov-
ing the statement in the way which would be the obvious and the legal
method if the reduction to writing had never taken place, namely, by the

evidence of a witness or witnesses, who heard the statement az it was
originally made. R, v. Troop {1898), 2 Can. Cr. Cas. 20 (N.8.).

This view is. of course, not applicable {0 the case of a statement made
in writing by the witness himeelf, which, obviously could be proved only
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oy the produetion of the writing itself, or failing that, by proof of ita con-
tents. Ibid. :

The statement of the aceused made upon the preliminary eanguiry and
certified by the justice, may be given in evidence against him upon the tria]
withoat further proot thereof, unless it is proved that the justice purporting
to have signed the same did not in faet do so. See. 689,

And depositions tgken in the preliminary or other investigation of any
charge against any pereon may be read as evidence in the prosecution of
guch person for any other offence upon the like proof and in the same
manner in all zespects, as they may, according to law, be read in the prose-
eution of the offence with which such person was echarged when such depo-
sitions were taken. Sec. 663,

701. Proof of contradictory statements by witness,
—If a witness, npon cross-examination as to a former statement
made by him relative to the subject-matter of the case and
inconsistent with his present testimony, does not distinetly
admit that he did make such statement, proof may be given that
he did in fact make it; but before such proof can be given the
circumstances of the supposed statement, sufficient to designate
the partienlar occasion, shall be mentioned to the witness and
he shall be asked whether or not he did make such statement.
R.8.0C. ¢ 174, a. 236.

Previous inconsistent statement.]--Questions reapecting tharelevancy of testi-
mony to the matter in igsue often arise when a counsel in eross-examination
of a witness uses a license, which the practiece allows him, of msking &
variety of guestions having no apparent econneetion with the matter to be
tried, in the hope of involving the witness in some ﬁcntra}iction. He ig not
in gueh éages obliged to explain the object of his questions, Pecause that might
defeat his objeet, but he must be content to take the answer which the wit-
ness gives to any uestion that is irrelevant, and iz not sllowed to eall
witnesses to disprove the statements he makes in reply, becanse that would
lead to the trial of innumerable issues irrelevant to the ease, and would
distract the attention of the jury; and besides, which is & better reason, it
wonld be unsafe, and would be unjust towsrds the witness, to infer from
eny contradicfion that might be given by another witness that the one
who has been cross-examined has sworn falsely, and is unworthy of heliaf,
sinee he could not have contemplated that he would he guestioned upen
peints uneconnected with the facts to be tried, and couid not therefore he
expected to be able, on the sudden, to support histestimony by the evidence
of other persong, though it might be perfeetly true jn itself notwithstanding
the contradiction. R. v, Brown (1861}, 21 T.C.Q.B, 330,

But whether the witness admit or deny the alleged contrary statement
he may if he stafe ceriain faets connected with sueh former statement
relevant to the sause, be eontradieted with regard to such faets. R. v.Jerrett
{1863}, 22 U.C.Q.B. 499, 511 (A, Wilson, J.).

A witness for the Crown gave evidenes quite different from a previous
written statement made by him to the proseeuntor’s eounsel; he admitted
sueh statement when gahewn to him, but gaid it was all untrme and made to
save himeelf. Hagarty, J., inclined to the opinion that the witness having
fully admitted his previons ineonsistent statement, no further evidence
relating to it should have been received. Adam Wilson, J., held that the
progecutor’s counsel was properly admitted to disprove the witness’a asger-
tion as to how this "statement eame to be made, for the fmct of its heing
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obtained as he stated would tend very mueh to prejudice the prosecution,
and wad therefore not a collateral matier, but relevant. RE. v. Jerrett and
others (1863), 22 U.C.Q.B, 489,

The present section applies only where the witness is heing crosa-
examined.

Evidence given by the official stenographer to the effect that the prironer
resembled the party of same name as prisoner, whose depositicns he had
talen, and that he believed him to be the seme man, but could not suf-
fieiently remember to swear positively to his identity, is properly submitied
to a jury. R. v. Douglas (1806}, 1 Can. Cr. Cas. 221 (Man.).

See also note to eee. TOO.

(Amendment of 1900).

701A. Proving age of juvenile,—In order to prove the
age of a boy, girl, child or young person for the purposes of
ga. 181, 186, 210, 211, 216, 261, 269, 270, 283, 284 and 9344,
the following shall be sufficient prima facie evidence:—

(@) Any entry or record by an incorporated society or
its officers having had the contrel or care of the boy, girl,
child or young person, at or about the time of the hoy, girl,
child or young person being hrought to Canada, if such
entry or record has been made before the alleged offence was
committed.

{b) In the absence of other evidence, or by way of
corroboration of other evidence, the judge or, in cases where
an offender is tried with a jury, the jury before whom an
indictment for the offence is tried, or the justice before whom
a preliminary inquiry thereinto is held, may infer the age
from the appearance of the hoy, girl, child or young person.

Thig seetion is intended to facilitate proof of age, particularly in the
cases of children coming from abroad in charge of charitable jnstitntions,
for registers or other proof of date of hirth are not nsually available in such
oages.

There is no clause 954A. in the Code and the reference thereto is an
error. A clause Dearing that number was introduced snd paseed in the
Senats, providing for the whipping of boys hetween the ages of ten and
pixteen years in certain cases; but it did not pass the Commons.

Proof of age.]—A register is evidenee of the particular transaction which
it was the officer’s duty to record, even thongh he had ne personal know-
ledge of its cecurrence. Doe v. Andrews, 15 (1.B.D. 758. Buf it is doubt-
ful how far a register ean be received to prove ineidental partieulars
regarding the main fransaetion, even where these are required by law to be
ineluded in the entry. Phipson Evid., 2nd ed., 317; Huntley v. Donovan,
15 Q.B. 96.

FProof of the date af birth maey be made from the recollection of & persen
then present. R. v. Nicholle (1867), 10 Cox C.C. 476; but not by the testi-
mony of the person himself. R. v, Rishworth, 2 Q.B. 476. And the oral
testintony of a father who wae absent for a few days at the time of the birth
and was only told of it on his return was held insuffleient te fix the date
where a very faw days difference would be material to the case. R. v.
Wedge (1882), 5 C. & P. 208,
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Where the charge was one of ernelty to ehildren under sixtesn the tasti-
mony of a sehool teacher that the children attended her school and that she
believed they were under sixteen wag held admissible, as well ax similar
evidence by policamen and others who had seen the children. R, v, Cox,
[1898] 1 @.B. 179, 14 Times L.R. 182, 18 Cox 672.

By sub-zee. {b) supra, the court or jury may infer the age from the
appearance of the child, but this, of eonrse, only applies where the child ie
produced in eourt.

702. Evidence of common gaming house,—When any
cards, dice, bells, counters, tables or other instruments of gaming
used in playing any unlawful game are found in any house,
room or place suspected to be used as & common gaming house,
and entered under & warrant or order issued under this Act, or
about the person of any of those who are found therein, it shall
be prima facie evidence, on the trial of a prosecution under sec-
tion 198 or section 199, that such house, room or place ig vsed
43 a coramon gaming house, and that the persons found in the
room or place where such tables or instruments of gaming are
found were playing therein, although no play was actuelly going
on in the presence of the officer entering the same under such
warrant or order, or in the presence of those persons by whom
he is accompanied as aforesaid.”

The only material change made by the amendment wgs the insertion
after the words '‘section 198' of the words ** or ection 199, ‘This was
to make & certain claes of evidence suffieient on the trial of a prosecntion
under see, 199 as it already was on the trial of a proeecution nnder see. 198,

See socs. 198 and 575.

(Amendment of 1900.)

703. Evidence of unlawful gaming.~—In any prose-
cution under section 198 for keeping 2 common gaming house,
or under section 199 for playing or looking on while any other
person is playing in a common gaming house, it shall be prima
facie evidence that a house, room or place is used as a common
gaming house, and that the persons found therein were unlaw-
fully playing therein—

(a) if any constable or officer authorized to enter any
house, room or place, is wilfully prevented from, or
obstructed or delayed in entering the same or any part
thereof ; or

(5) if any such house, room or placs is found ftted
or provided with any means or contrivance for uulawful
gaming, or with any means or contrivance for concealing,
removing or destroying any instruments of gaming.

40—0RIM,. CODE,
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The objeet of this smendment was the same a8 that of the amendment
of 702, supra, the only change being that the provision is made applieable
to sec. 199 as well as to sec, 198,

See gecs. 198, 189 and 575.

704. Evidence in case of gaming in stocks, ete.—
Whenever, on the trial of a person charged with making an
agreement for the sale or purchase of shares, goods, wares or
merchandise in the manner set forth in seetion 201, it is estab-
lisbed that the person so charged has made or signed any such
contract or agreement of sale or purchase, or has acted, aided or
ghetted in the making or signing thereof, the burden of proof of
the bona fide intention to acquire or to sell such goods, wares
or merchandise, or to deliver or to receive delivery thereof, as
the case may be, shall rest upon the person so charged.

See gec. 201.
(Amendment of 1893.)

705. Evidence in certain cases of libel.—In any
eriminal proceeding commenced or prosecuted for publishing
any extract from, or abstract of, any paper containing defama-
tory matter, and which has been published by, or under the
authority of, the Senate, House of Commons, or any Legislative
Council, Legislative Assembly or House of Assembly, such
paper may be given in evidence, and it may be shown that such
extract or abstract was published in good faith, and without ill-
will to the person defamed, and if such is the opinion of the
jury 2 verdict of not guilty shall be entered for the defendant.
R.5.C. e 163, 8. 8, 25 amended.

See see. 289,

706. Evidence in case of polygamy, et¢c.—In the case
of any indietment under section 278 (b), (¢) and {(d), no aver-
ment or proof of the method in which the sexual relationship
charged was entered into, agreed to, or consented to, shall be
. necessary in any such indictment, or upon the trial of the person
~ thereby charged; nor shall it be necessary upon such trial to
prove carnal connection had or intended to be had between the
persons implicated. 83 V., c. 87, 8. 11,

Bee gee. 278.

~ 70%. Evidence of stealing ores or minerals.—In any
prosecution, proceeding or trial for stealing ores or minerals the
possesgion, contrary to the provisions of any law in that behalf,
of any smelted gold or silver, or any gold-bearing quartz, or any
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unsmelted or otherwise unmanufactured . gold or silver, by any
operative, workman or labourer actively engaged in or on any
mine, shall be prima facie evidence that the same has been
stolen by him. R.8.C. c. 164, 5. 30.

Bee sec. 343.

(Amendment of 1901.)

707A. Cattle brands as evidence.—In ‘any criminal
prosecution, proceeding or trial, the presence npon any cattle of
a brand or mark, which is duly recorded or registered under
the provisions of any Act, ordinanee or law, shall be prima facie
evidence  that such cattle are the property of the registered
owner of such brand or mark; and where a person is charged
with theft of cattle, or with an offence under paragraph (a) or
paragraph (b) of section 831A respecting cattle, possession
by such person or by others in hig employ or on his behalf of
such cattle bearing such a brand or mark of which the’ person
charged is not the registered owner, shall throw upon the accused
the burden of proving that such ecattle came lawfully into his -
possession or into the possession of such others in his employ
or on his behalf, unless it appears that such possession by others
in his employ or on his behalf was without his knowledge and
without his authority, sanction or approval,

Section 7074, introduced in 1900, was repealed and the abave substituted
in 1901, 1 Edw. VII,, o, 42,

SBee sgo. 3814,

708. Evidence of stealing timber. — In any prose-
cution, proceeding or trial for any offence under section 338, a
timber mark, duly registered under the provisions of the Act
respecting the Marking of Timber, on any timber, mast, spar,
saw-log or other description of Iumber, shall be prima facie evi-
dence that the same is the property of the registered owner of
such timber mark ; and possession by the offender, or by others in
kis employ or on his behalf, of any such timber, mast, spar, saw-
log or other deseription of lumber so marked, shall in zll cases,
throw upon the offender the burden of proving that such timber,
mast, spar, saw-log or other description of lumber came lawfully
into his possession, or into the possession of such others in hig
employ or on his behalf. R.8.C. e 174, s. 228

Bee see. 338.
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709. Evidence in cases relating to public stores,—
In any prosecution, proceeding or trial under sections 385 to
889 inclusive for offences relating to public stores, proof that
any soldier, seaman or marine was actually doing duty in His
Majesty’s service shall be prima facie evidence that his enlist-
ment, entry or enrolment has been regular,

9. If the person charged with the offence relating to publie
stores mentioned in article 387 was, at the time at which the
offence is charged to have been committed, in His Majesty’s
gervice or employment, or a dealer in marine stores, or a dealer
in 0ld metals, knowledge on his part that the stores to which the
charge relates bore the marks described in section 884 shzall be
presumed until the contrary is shown. 50-51 V., c. 45, 6. 13.

Hoe secs, 385-389.
)
710. Evidence in case of fraudulent marks on mer-
chandise,—In any prosecution, proceeding or trial for any
offence under Part X XXTII. relating to fraundulent marks on
merchandise, if the offence relates to imported goods evidence -
of the port of shipment shall be prima facie evidence of the
- place or country in which the goods were made or produced.
51 V., o 41, 5. 13.

9. Provided that in any prosecution for forging a trade
mark the burden of proof of the assent of the proprietor shall

lie on the defendant.

The sub-section applies only to cases coming under the definition laid
down by sec. 445 as follows:—

Every one is deemed to forge & trade mark who either,—

{#). without the assent of the proprietor of the trade mark, makes that
trade mark or 8 mark go nesxly resembling it as to be calenlated to deceive;

(b}.. talsifies eny genuine trade mark, whether by alteration, addition,
effacement or otherwise.

If the offence charged he under gub-sse. (b) of see. 447 of the Code, for
fnlsely applying to any geods any trade mark or any mark sc nsarly
resembling & frade mark a8 to be ealeulated to deceive, it is mecensary for
the prosecution to negative the assent of the proprietor. R. v. Howarth
(1898}, 1 Can, Cr. Cas, 243 (Ont.).

By the corresponding English Aet, the Merchandise Marks Act, 1887, 50
& 51 Viet., ch. 28, in separate provisces, the one in respeat of forging, and
the otker as to fulsely applying, the onus is placed in both cases upon the
defendant {sees. 4 and 5),

And sese socs. 445 and 447,



Part LI Trian, [§ Y23} 629

711. Full offence charged, attempt proved.—When
the complete commission of the offence charged is not proved,
but the evidence establishes an. attempt to commit the offence,
the accused may be convieted of such attempt and punished
accordingly., R.S.C. ¢ 174, 5. 183.

See aec., 64 as to attempts.

712. Attempt charged, full offence proved.— When
an attempt to commit an offence is charged, but the evidence
establishes the commission of the full offence, the aceused shall
not be entitled to be acquitted, but the jury may convict him
of the attempt, unless the court before which such trial is had
thinks fit, in its discretion, to discharge the jury from giving
any verdict upon such trial, and to direct such person to be
indicted for the complete offence:

2. Provided that after a conviction for such attempt the
acoused shall not be liable to be tried again for the offence which
he was charged with attempting to commit. R.S.C. e. 174, s.
184

Where a prisoner is indieted for an attempt to stesl, and the proo? *
establishes that the offence of larceny was actually committed, the jury
msy conviet of the attempt, unless the court discharges the jury and
direets that the prisomer be indicted for the complete offence. R. v.
Taylor (1895), 5 Can, Cr. Cas. 89 (Que.). This iz a departure from the
ruls which provailed before the Code, as to which see Leblane v, R., 18
Montreal Legal News 187,

SBee also note to see, 84.

¥13. Offence charged, part only proved. —Every
count ghall be deemed divisible; and if the commission of the
~ offence charged, as described in the enactment creating the
offence, or as charged in the count, includes the commission of
any other offence, the person accused may be convicted of any
offence so included which is proved, although the whole offence
charged is not proved; or he may be convieted of an attempt
to commit any offence so included.

2. Provided, that on a count charging murder, if the evi-
dence proves manslaughter, but does not prove murder the jury
may find the accused not guilty of murder but guilty of man-
slanghter, but shall not on that count find the acensed guilty
of any other offence. '

Conviction for lesser offence.]—Tt is not necessary that the lesser offence
ghould be expressly charged on the face of the indiesment. It will be suf-
fioient if the offence charged must of necessity inelude it. Per Richards,
C.J., R. v. 8mith (1874}, 34 U.C.Q.B. 552, following R. v. Bird (1850,
5 Cox C.C, 1, 2 Den. (.C, 04.
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An indietment for rape ineludes the lesser eharge of assault, and a
veordiet thereon of gnilty of common assult is properly followed by & con-
vietion although the information was laid more than six months after the
offence was committed. R. v. Edwards (1888), 2 Can. Cr. Cas, 86 (Ont.).

The essential slements of the offence of reeeiving stolen goods are mot
ineluded in the offence of ‘' housebreaking and theft,”” and a convietion
for receiving siolen goods eannct be rendered on the¢ summary trial of &
person charged only with housebreaking and theft, K. v, Lamoureux
{1900), 4 Can. Cr. Cas, 101 (Que.).

As to what constitutes an attempt to eommit &n offence see sec. 64,
An gssanit with intent to commit an offence is an attempt to commit sueh
an offence. R. v. John (1888), 16 Can. 8.C.R. 354,

¥14. On ihdictment for murdet conviction may be
of concealment of birth.—If any person tried for the
murder of any child is acquitted thereof the jury by whose
verdiet such person is-acquitted may find, in case it so appears in
evidence, that the child had recently been born, and that such
person did, by some secret disposition of such child or of the
dead body of such child, endeavour to conceal the birth thereof,
and thereupon the court may pass such sentence as if such’ per-
son had been convieted upon an indictment for the concealment
of birth. R.S.C. ¢. 174, 5. 188,

The offence of ‘* concealment of birth '’ is dealt with by see. 240, which
provides that ‘¢ every one is guilty of an indictabie offence and lHable to two
yoars' imprigonment who digposes of the dead body of any child in any
manney¥; with intent to coneeal the fact that its mother was delivered of it,
whether the child died before or during or after birth,’?

( Amendment of 1901.)

Y144, Cattle frauds.— When an offence under seetion
331 is charged and not proved, but the evidence establishes an
offence under section 331A, the accused may be convicted of
such latter offence and punished accordingly. '

Hee soes. 331 and 3314,

715. Trial of joint receivers.—If, upon the trial of
two or more persons indicted for jointly receiving any property,
it is proved that cne or more of such persons separately received
any part or parts of such property, the jury may conviet, npon
such indictment, such of the said persons as are proved to have
received any part or parts of such property. R.B.C. c. 174,
8. 200. '

See notes to secs. 314 and 317.
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716, Proceedings against receivers.— Wheh proceed-
ings are taken againgt any person for having received goods
knowing them to be stolen, or for having in his possession stolen
property, evidence may be given at any stage of the proceedings,
that there was found in the possession of such person other
property stolen within the preceding period of twelve months,
and such evidence may be taken into consideration for the pur-
pose of proving that such person knew the property which forms
the subject of the proceedings taken against him to be stolen:
Provided, that not less than three days’ notice in writing has
been given to the person accused that proof is intended to be
given of such other property, stolen within the preceding period
of twelve months, having been found in his possession ; and such
notice shall specify the nature or deseription of such other pro-
perty, and the person from whom the same was stolen. R.S.C,
c. 174, 8. 208, '

Finding other stolen goods in receiver’s possession.]-—This section does
not apply to admit proof in respect of other property stolen within the
twelve months and disposed of by the prisoner; it must be found in his
possession at the ftime when he was found in possession of the property in
respect of whieh the charge is laid. R. v. Carter (1884}, 12 Q.B.D. 522;
E. v. Drage (1878}, 14 Cox 85; although other stoien property could be
shewn to have been disposed of by him within that peried at half its value.
R. v. Drage (1878}, 14 Cox C.C. 85.

This section is similar to the Imperial Aet, 34-85 Viet,, ¢h, 112, sec. 19.
It won]d appear not to extend to admit suzch evidence in respect of a charge
of theft although joined in the same indicttoent with a charge of reeeiving.
In sueh a ecase arising under the English statute the prosecution was not
allowed, on an indietment charging both stealing and receiving, to give
evidenee of other stolen property found in the prisoner’s possession &t the
same tima as that which was the subject of the indietment. Anom. June
22nd, 1898, 33 L.J. (Eng.) 865.

Apart from the provieions of this section other ingtanees of receiving
similar goods which had been stolem from the same party may be proved.
R. v. Dunn (1826), 1 Mood, .C.146; R. v, Davis (18838),6 C. & P. 177; R.
v. Nicholls (1858}, 1 P, & F. 51.

And see notes to seca, 814 and 317.

717. The same after previous econviction,—When
proceedings are taken against any person for having received
goods knowing them to be stolen, or for having in his possession
stolen property, and evidence has been given that the stolen
property has been found in his possession, then, if such person
has, within five years immediately preceding, been convicted of
any offence involving fraud or dishomesty, evidenece of such
previous conviction may be given at any stage of the proceed-
ings, and may be taken into consideration for the purpose of
proving that the person accused knew the property which was
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proved to be in his possession to have been stolen: - Provided,
that not less than three days’ notice in writing has been given
to the person accused that proof is intended to be given of such
previous conviction; and it shall not be necessary, for the pur-
poses of this section, to charge in the indictment the previous
conviction of the person so accused. R.S.C. c. 174, 5. 204.

SBervice of the notiece and proof of a previous eonviction does not, how-
ever, dispense with the necessity of proving that the prisoner knew that the
goods had been stolen, but is merely a eirenmstance to be taken into con-
gideration in eonjunction with other evidenee tending to prove guilty
knewledge., R. v, Davis (1870), L.R. I C.C.R. 272, '

718, Trial for coinage offences.—Upon the trial of
any person accused of any offence respecting the currency or
coin, or against the provisions of Part XXXV., no difference in
the date or year, or in any legend marked upon the lawful eoin
deseribed in the indictment, and the date or year or legend
marked upon the false coin counterfeited to resemble or pass
for such lawful coin, or upon any die, plate, press, tool or instru-
ment used, constructed, devised, adapted or designed for the
purpose of counterfeiting or imitating any sueh lawful coin,
shall be considered 2 just or lawful cause or reason for acquit-
ting any such person of such offence; and it shall, in any cage,
be sufficient to prove such general resemblance to the lawful
coin as will show an intention that the counterfeit should pass
for 1t. R.8.C. e. 174, 5. 205.

Hea gecs, 460 et seq.

719. Verdict in libel case. — On the trial of any
indietment or information for the making or publishing of any
defamatory libel, on the plea of not guilty pleaded, the jury
gworn to try the issue may give a general verdict of guilty or not
guilty upon the whole matter put in issue upon such indictment
or information, and shall not be required or directed, by the
court or judge before whom such indictment or information is
tried, to find the defendant guilty merely on the proof of publi-
eation by such defendant of the paper charred to be a defama-
tory libel, and of the sense ascribed to the same in such indiet-
ment or infomation; bnt the Court or Judge before whom such
trial is had shall, acecording to the discretion of such Court or
Judge, give the opinien and direction of such Court or Judge to
the jury on the matter in issue as in other criminal cases; and
the jury may, on such issue, find a special verdict if they think
fit so to do; and the defendant, if found guilty, may move in
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arrest of judgment on such ground and in guch manner as he
might have done before the passing of this Act. R.8.C. c. 174,
g. 152,

This gection originated in the English Aet of 1792, 32 Geo. 111, ch, 60
which became part of the law of the Provinee of Canada, TUnder if, it ia
for the jury to say whether, under the facts proved, there is libel and
whether the defendant published it. R. v, Dougall (1874}, 18 L.C. Jur. 85.

And see secs. 301 and 302 as to the punishment for defamatory libel.

720. Impounding documents.—Whenever any instru-
ment which has been forged or fraudulently altered is admitted
in evidence the Court or the Judge or person who admits the
same may, at the request of any person against whom the same
is admitted in evidence, direct that the same shall be impounded
and be kept in the custody of some officer of the Court or other
proper person for such period and subject to such conditions, as
to the Court, Judge or person admitting the same seems meet.
R.8.0. . 174, 5. 208,

Documents filed ss exhibits in s civil ease may be impounded on the
application of the Crown if a charge of forgery is laid in respect thereof.
Couture v. Fortier, 7 Que. 8.C. 197,

721. Destroying counterfeit coin.—If any false or
counterfeit eoin is produced on any trial for an offence against
Part XXXV, the Court shall order the same to be cut in pieces
in open Court, or in the presence of a justice of the peace, and
then delivered to or for the lawful owner thereof, if such owner
claims the same. R.8.C. . 174, s 209,

722 View by jury.—On the trial of any person for an
offence against this Act, the Court may, if it appears expedient
for the ends of justice, at any time after the jurors have been
gworn to try the case and before they give their verdiet, direct
that the jury shall have a view of any place, thing or person,
and shall give directions as to the manner in which, and the
persons by whom, the place, thing or person shall be shewn to
such jurcrs, and may for that purpése adjourn the trial and the
costs oceasioned thereby shall be in the diseretion of the court.
R.8.C. e 174, 5, 171,

2. When such view is ordered, the Court shall give such
directions as seem requisite for the purpose of preventing undue
communication with such jurors: Provided that mo breach of
any such directions shall affect the validity of the proceedlngs
R.8.C. e 174, 8 171, :
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Fiew by jury.]-—Taking & view of the loeality of the offence is receiving
evidence, in a senss, and the prisoner's counsel should have the opportunity
of attending. K. v, Petrie (1880), 20 O.R. 317, 324¢. In that case the
prisoner wag indieted for feloniously displacing a railway switeh and was
tried by a judge without a jury under the ‘* Speedy Trinls Act.’’ After
hearing the evidence and the speeches of counsel the judge reserved hie
deeision, and before giving it he examined the switeh in question, neither
the prisoner, nor sny one on his behalf being present; it was held that there
wag no authority for the judge acting under that statute to take a view of
the place, and that the manner of his doing so (in the absence of the
prisoner) was unwarranted and the conviction was quashed. :

The judge may adjourn the eourt to enable the jury to have the view,
even after the summing up; but the jury must not communieste with the
witnesses during sueh view. R. v, Martin (1881}, 12 Cox (.C. 204.

On an indietment for theft the eourt usually insiste upon the stolen
property, if found, being produced befors the jury nnlessit isof & perishable
nature, or ita-exhibition would be inconvenient or offensive. Best Evid., s.
197; Phipson Evid., 2nd ed., 4, :

¥23. Variance and amendment.—If on the trial of
indictment there appears to be a variance between the evidence
given and the charge in any count in the indictment, either ag
found or as amended, or as it would have been if amended in
conformity with any particular supplied as provided in ss. 615
and 617, the Court before which the case is tried may, if of
opinion that the accused has not been misled or prejudiced in
his defence by such variance, amend the indictment or any count
in it or any such particular so as to make it conformable with
the proof. :

2. If it appears that the indictment has heen preferred
under some other Act of Parliament instead of under this Act,
or under this instead of under some other Act, or that there is
in the indietment, or in any count in it, an omisgion to state or
a defective statement of anything requisite to constitute the
offence, or an omission to negative any exception which ought
to have been negatived, but that the matter omitted is proved
by the evidence, the Court before which the trial takes place, if
of opinion that the accused has not been misled or prejudiced in
his defence by such error or omission, shall amend the indiet-
ment or count as may be necessary.

8. The trial in either of these cases may then proceed in all
respects as if the indietment or count had been originally framed
as amended: Provided that if the Court is of opinion that the
accused has been misled or prejudiced in his defence by any
such variance, error, omission or defective statement, but that
the effect of such misleading or prejudice might be removed by
adjourning or postponing the trial, the Court may in its dis-



Parr LL TRIAL [§%23] 635

cretion make the amendment and adjourn the trial to a future
day in the same sittings, or discharge the jury and postpone
the trial to the next sittings of the Court, on such terms as it
thinks just. :

4. In determining whether the accused has been misled or
prejudiced in his defence the Court which has to determine the
question shall consider the contents of the depositions, as well
ag the other circumstances of the case.

5. Provided that the propriety of making or refusing to
make any such amendment shall be deemed a question for the
Court, and that the decision of the Court upon it may be reserved
for the Court of Appeal, or may be brought before the Court of
Appeal like any other decision on a point of law. R.8.C. e
174, ss. 237, 238, 289.

Amendment of indictment,]—The eourt may, at the frisl, amend an indiet-
ment if the amendment does notehangethe character or nature of the charge,
and if the acensed cannot bs prejudiced by the ¢hange either as regards the
avidenee applicable or the defence raised. If the amendment asked would
gubstitute a different transaetion from that first alleged, or would render a
different plea necessary, it ought not to be made. R. v. Weir (No. 3), 3
Can. Cr. Cas. 262 (Que.).

But, on an indictment for perjury alleged to have been committed on a
trial for burning a barn, an amendment was sllowed to charge that snch
trial was for firing a stack. R. v. Neville (1852}, 6 Cox C.C. 60.

Where the ownership of stolen property is wrongly stated an amendment
may be allowed. R. v. Vineent (1852}, 2 Den. 464; R. v. Marks (1866},
10 Cox C.C. 367. And on a charpe of theft of money the amount thereof
may be amended to conform with the evidence. R. v. Gumble (1872},
L.E. 2C.C.R. 1. '

When the false pretence in & charge of cobfaining money under false
pretences was erroneously laid in the indietment as being that there was in
gtore ‘‘a large quantity of beans, to wit, 2,680 bushels of beans,’’ insgtend
of that there were in store *‘ 2,680 bushels of beans,’’ ag appeared from the
depositions taken on the preliminary inquiry, the frial judge may allow an
amendment of the indietment to conform with the proof. Although npon
the indigtment in its orviginal form the charge would be merely upon a false
pretence that there was in store '‘& large quantity of beans,’’ and the
number of bushels would not be reguired to.be proved, the variance by
reason of the amendment is not sueh as would mislead or prejudice the
accused in his defence, R. v, Patterson (1895), 2 Can. Cr. Cag, 339 (Ont.].

A person may be deseribed either by his real name or by that by which
he is usuzlly known. R. v, Norton (1823), B. & R. §10; BE. v. Williams
{1836}, 7 C. & P, 208,

If there be several different speecies of goods enumerated on a eharge of
theft and the proseeutor prove theft of any one or more it will be sufficient,
although he fails in his proof of the rest, exeept in & case where value im
essential fo constitute the offence and the value is aseribed to all the articles
oollectively buf not separately, in which case an amendment would seem to
be essential. R. v, Forsyth (1814), R, & R. 274.

The day and year on which the aets echarged are alleged to have oecurred
are not, in general, material to an indietment, Arehbold Cr, PL {1804) 272,
But when the precise date of any fact is necessary to ascertain and deter-



636 [§ T%4] CrmMINAL CODE.

mine with preeision the offence charged, or the matter alleged in excuse
or justifleation, any variance between it and the evidence will be fatsl
unieas amended. Ibid.

In a charge of burgiary, the offence must he proved to have been com-
mitted in the night time, although it may be proved to have been committed
on any other day previous to the preferring of the indietment. R. v. Brown
(1828), M. & Af, 315,

‘Where the place at which the offence is alleged to have been committed
is stated ay matter of local deseription and not a8 venue merely, an amend-
ment should he made if there is a variance between the deseription in the
indietment and the evidence. 3 Rusa. Cr. 6th ed., 436. So on s sharge of
burglary, a variance befween the indictment and evidence in the name of.
the place where the house is situate or in any other deseription given of it
mey be fatal unless amended. R. v. St. John {1839), 9 C. & P. 4¢;
1 Teylor Evid., 9th ed., 209,

The amendment must be made before verdict; R, v. Frost (1855}, Dears,
474; R. v. Larkin (1854), Dears, 365; but it is doubtful whether it ean be
msade after the prisoner's ecounsel hae addressed the jury; R. v. Eymes
(1853), 3 C. & K. 326; but see R. v. Fullarton (1853), 6 Cox C.C. 104,

Bee mlso see, 629,

724. Amendment to be endorsed on the record.—
In case an order for amendment as provided for in the next
preceding section is made it shall be endorsed on the record;
and all other rolls and proeeedings connected therewith shall be
amended accordingly by the proper officer and filed with the
indictment, among the proper records of the Court. R.S.C. c.
174, s. 240,

925. Form of formal record in such case.—If it
becomes necessary to draw up a formal record in any case in
which an amendment has been made as aforesaid, such record
shall ba drawn up in the form in which the indietment remained
after the amendment was made, without tzking any notice of
the fact of such amendment having been made. R.8.C. c. 174,
8, 2438,

726. Form of record of conviction or acquittal.—
In making up the record of any conviction or sequitta! on any
indictment it shall be sufficient to copy the indictment with the
plea pleaded thereto, without any formal caption or heading;
and the statement of the arraignment and the proceedings sub-
sequent thereto shall be entered of record in the same manner as
before the passing of this Aect, subject to any such alterations
in the forms of such entry as are, from time to time, preseribed
by any rule or rules of the superior Courts of eriminal juris-
diction respectively— which rules shall also apply to such
inferior Courts of criminal jurisdiction as are therein desig-
nated: R.8.C. e 174, 5. 244,
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As to pleas of autrefois aequit and sutrefois conviet, see see. §31; and
as to certifying the indietment and proceedings thereom, see note te
nee. 654,

7Y2%. Jury retiring to consider verdiet.—If the jury
retire to consider their verdict they shall be kept under the
charge of an officer, of the Court in some private place, and no
person other than the officer of the Court who has charge of them
shall be permitted to speak or to communicate in any way with
any of the jury without the leave of the Court.

2. Disobedience to the directions of this section shall not
affect the validity of the proceedings: Provided that if such
disobedience is discovered before the verdiet of the jury is
returned the Court, if it is of opinion that such disobedience
has produced substantial mischief, may discharge the jury and
direct a new jury to be sworn or empanelled during the sitting
of the Clourt, or postpone the trial on such terms as justice may
require.

““ A jury after retiring may desire to ask & question of the eourt for their
satisfaction, and it ghall be granted so it be in open ecurt,’”” Hale P.C.,
p. 296. But it is not unlawful, though it is inadvisable, for a judge to pro-
ceed to the jury-room, on the request of the jury for further imstiustion,
and to there give further direetions in presence of the prisoner and gheriff,
* the Crown counsel being absent, Greer v. R. (1892}, 2 B.C.R. 112.

Before the Code the effect of allowing the jury to go at large in a ¢harge
of felony was to nullify the trisl. R. ¥. Denick {1878), 2 Leg. News,
(Montresl), 214, (Derion, ¢.J., Monk, Rameay, Tessier and Cross, JI)

It was held in 1886 by the SBupreme Court of British Columbia that In
that provinee a prisoner is not entitled as of right to have the jury polled ;
and that the trisl sourt properly refused a poll where it saw nothing to create
a doubt 88 to the coneurrence of the whole jury. Sproule v. R, (1886), 1
B.C.R. pt. 2, p. 219 (same case sub, nom. Re Sproule in 8.C. of Canada,
12 Can. 8.C.R. 140} : and see R. v. McClung, 1 N.W.T. Rep. pt. 4. p 1.

Where during a trial an adjournment ig ordered the eourt may if it thinks
fit direet that during the adjournment the jury shall be kept togetber and
praper provision made for preventing the jury from holding eommunicatien
with any one on the subjeet of the trial. See. 673 (3). Such direction i
obligatory in eapital cases. Ibid.

728. Jury unable to agree,—If the Court is satisfied
that the jury are unable to agree upon their verdict, and that
further detention would be useless, it may in its discretion dis-
charge them and direct s new jury to be empanelled during the
sittings of the Court, or may postpone the trial on ench terms as
justice may require.

9. Tt shall not be lawful for any Court to review the exercise
of this discretion.

See note to sec. 675.
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(Amendment of 1900 ).

7%9. Verdict, ete,, on holiday. -The taking of the
verdiet of the jury or other proceeding of the Court shall not be
invalid by reason of its happening on Sunday or on any other
holiday.

The smendment is in the addition of the words *‘ or any other holiday
at the end of thesection. 1t was intended to remove doubt as ta the validity
of proeeedings in jury eases, the trial of which continues until after mid-
night of & day preceding a statutory holiday.

In Manitoba it hag been held that =ee. 720 applies only to matters before
4 jury and not to & preliminary enquiry before a magistrate. R. v. Cavelier
(1896), 1 Can, Cr. Cas. 134. In Ontario it hae been held that a preliminary
inquiry held by a magistrate and a commitment made thereon on a statutory
heliday are invalid, R. v. Murray {1897), 1 Can. Cr. Cas. 452.

Sundays and holidays. J—This sedtion iz to be applied only to matters
before a jury. The conduet of a preliminary inquiry before & magistrate
is a judicial procseding which eannot be legally taken on Sunday. R. v.
Cavelier {1896}, 1 Can. Cr. Cas. 134 (Man.); Re Cooper, 5 Ont. P.R. 256.

A preliminary inquiry held by a magistrate and a commitment for trial
made on a statutory holiday are bad in law; but if after sueh commitment
the acounsed eleets to be tried at the County Judge’s Criminal Court and
pleads there to the charge and is convieted, the convietion is not invelidated
because of the invalidity of the commitment for trial. R.v, Murray {1807},
1 Can. Cr. Cas. 452 {Onut,),

At common law Bunday was a dies non juridiens, and sall judieisl pro-
ceedings on that day were therefore void. 2 Coke's Inst. 264-5, 1 Bishop
on Crim. Proe,, seo, 207. .

Only ministerial acts, and not acts which are judicial conld be legally
performed in court on s Sunday, and the taking of a verdiet iz a judieial
act, for it might be a verdiet which eould not be received being bad in law,
or it might be a speecial verdiet whieh required the gnidance of the judge in
framing it. R. v. Winsor (1866}, 10 Cox C.C. 276, 305, 322,

The cours will take judieial notice that a certain day was Sunday.
Wharton on Evidence, 3rd ed,, sec, 385: Tutton v. Darke, 5 H. & N. 645;
Hansoy and Shackelton, 4 Dowl, 48; Pesrson v. Bhaw, 7 Ir. L.R. 1.

730. Woman sentenced to death while pregnant.
—If sentence of death is passed upon any woman she may move
in arrest of execution on the ground that she is pregnant. If
such a motion is made the Court shall direct one or more regis-
tered medieal praetitioners to be sworn to examine the woman
in some private place, either together or successively, and to
inquire whether she is with child of a guick child or not. If
upon the report of any of them it appears to the Court that she
is so with child execution shall be arrested till she is delivered
of a child, or until it is no longer possible in the course of nature
that she should be so delivered.

731. Jury de ventre inspicendo abolished.—After
the commencement of this Act no jury de ventre inspiciendo
shall be empanelled or sworn.
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732. Stay of proceedings.— The Attorney-General may,
at any time after an indictment has been found against any
person for any offence, and before judgment is given thereon,
direct the officer of the Court to make on the record an entry
that the proceedings are stayed by his direction, and on such
entry being made all such proceedings shall be stayed accord-

ingly. .
2. The Attorney-General may delegate such power in any
_ particular Court to any counsel nominated by him.

Nolle prosequi.]—This geetion provides a procedure which is substantially
the same as that formerly known as nolle prosequi. It may be taken in lieu
of an applieation by the Crown to diseharge the recognizances of the prose-
entor and witnesses, K. v. Treakley (1852}, 6 Cox C.C, 75.

The Attorney-Gemneral may atay the proceedings ex parte and without
oalling on the prosecutor to shew cause why he should not do so. R. v.
Allen {1862), 1 B, & 8, &50. :

A stay is proper where any improper and vezatious attempts are made
to oppress the defendent, as by repeatedly preferring defeetive indictments
for the same supposed offenee; 1 ‘W, Bl. 540; or if it be clear that an indiet-
.ment ig not sustainable against the defendant., 1 Chitty Cr. Law 47¢. It
was also commonly granted in ¢ases of mizdemeanor where a eivil metion
was depending for the same cause, R. v. Fielding (1759}, 2 Burr. 719;
Jones v, Clay (1728), 1 B. & P. 191,

The party accused will remain liable o be again indicted upon the
charge. Archhold Cr. P1, {1800}, 127.

733. Motion in arrest of judgment on verdict of
guilty.—If the jury find the accused guilty, or if the accused
pleads guiity, the Judge presiding at the trial shall ask him
whether he has anything to say why sentence should not be
passed upon him according to law: but the omission so to ask
shall have no effect on the validity of the proceedings,

2. The accused may at any time before sentence move in
arrest of judgment on the ground that the indictment does not
(after any amendment which the Court is willing to and has
power to make} state any indictable offence.

3. The Court may in its diseretion either hear and deter-
mine the matter during the same sittings or reserve the matter -
for the Court of Appeal as herein provided. If the Court
decides in favour of the accused, he shall be discharged from
that indictment. If no such motion is made, or if the Court
decides against the acensed upon such motion, the Court may
sentenes the acensed during the sittings of the Court, or the
Court may in its discretion discharge him on his own recog-
nizance, or on that of such sureties as the Court thinks fit, or
both, to appesr and receive judgment at some future Court or
when called upon. If sentence is not passed during the sitting,
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the Judge of any superior Court before which the person go
convicted afterwards appears or is brought, or if he was eon-
victed before a Court of general or quarter sessions, the Court
of general or quarter sessions at a subsequent sitting may pass
sentence upon him or direct him to be discharged.

4. When any sentence is passed upon any person after a
trial had under an order for changing the place of trial, the
Court may in its discretion, either direct the sentence to be
carried out at the place where the {rial was had or order the
person sentenced to be removed to the place where his trial would
heve been had but for such order, so that the sentence may be

there carried out.

Arrest of judgment.]—A motion in arrest of judgment is not the proper
manner to raise the guestion of jurisdietion, for such a motion ecan only
avail when the indietment does not sfate any indictable offence. R, v. Hegle
{1896), & Can Cr. Cas. 53 (Que.),

It a defendant omit to challenge a juror on the ground that such juror
entertaine a hostile feeling against him, he eannot, after a verdiet of
guilty, ask on that ground to have the verdiet quashed and for & new trial, -
R. v. Harrig {1808}, 2 Can. Cr. Cas. 75 (Que.).

When a defendant and one of the impanelled jurcrs have had an unpre-
meditated and innoeent eonversation, which gould net biss the juror’s
opinion nor affect his mind and judgment, slthough such conversation is
improper, it cannot have the effect of avoiding the verdict and consbituting
- ground for a new trial. Ibid.

Amn Indietment for stealing under a power of atiorney which charges that
the money appropriated was the proceeds of 8 sale made by the defendant
while acting under & power of attorney will not be quashed for failure to
allege that the power of attorney was one for the sale or dispesition of pro-
porty (see. 300), but particulars will be ordered as to the date, mature or
purport of the alleged power of attorney. The defect, being only & partial
one, was cured by verdict, and ecannot be given effect to upon a motion in
arrest of judgment. R.v. Fuiton (1900}, 5 Can. Cr. Cas, 36 (Que.].

That a jury may correet their verdiet, or that any of them may withhold
agsent and express dissent therefrom at any time before it js finally entered
and confirmed is clear from numerous authorities; and the judge presiding
over a orimingl conré cannot be too eautious in being assured fhat, when a
resuit so serious to the party accused as a verdiet of goilty is arrived at, all
the jury understand the effect and eoncur in the decision; and if at any
monent, befors it is too late, anvthing oceurs to excite sugpicion on this
subjeet, "he should ear efully asgure himself that there is no misapprehension
in the matter. R.v. Ford (1853}, 3 U.C.C.P, 209, 217, per Macaulay, C.J.

There is no legislative authority for smending the verdiet of a jury in & -
eriminal ease, though an erroneous judgment may be in certain cases made
right, when the cage i being reviewed in a court of appeal. XR. v. Ewing
(1862) 21 U.C.Q.B. 523.

Where the miscondunet of a jury ean be so far impeached as to warrant
the eourt in interposing to relieve againet the verdiet, application should be
made to stay the judgment, for, alter sentence pronounced, judgmens ean-
not be arrested, R. v, Bmith (18563}, 10 U.C.Q.B. 98; R. v. Justicer of
Leicestershire, 1 M. & 8. 442,
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734, Judgment not to be arrested for formal de-
fects,—Judgment, after verdict upon an indietment for any
offence against this Act’ shall not be stayed or reversed for want
of a similiter—nor by reason that the jury process has been
awarded to a wrong officer, upon an insufficient suggestion—nor
for any misnomer or misdeseription of the officer returning
such process, or of any of the jurors—mor becanse any person
has served upon the jury who was not returned as a juror by
the sheriff or other officer; and where the offence charged is an
offence created by any statute, or subjected to a greater degree
of punishment by any statute, the indictment shall, after verdiet,
be held sufficient, if it describes the offence in the words of the
statute creating the offence, or prescribing the punishment,
although they are disjunctively stated or appear to include more
than one offence, or otherwise. R.8.C. c. 174, s. 248.

See note to preceding seetion,

{Amendment of 1898 ).

733, Verdict not to be impeached for certain omis-
sions as to jurors.—No omission to ohserve the directions
contained in any Act as respects the qualification, selection,
balloting or distribution of jurcrs, the preparation of the jurors’
book, the selecting of jury lists, the drafting panels from the
jury lists or the striking of special juries, shall be a ground for
impeaching any verdict, or shall be allowed for error upon any
appeal to be brought upon any judgment rendered in any crimi-
nal ease. R.8.C. e, 174, 8. 247, amended.

This seetion does not eure defeets in the procedure by which the jury is
chogen from the panel returned. E. v. Boyd (1806), R.J.Q. 2 Q.B, 284,

A panel returned eontained the names of Robert Grant snd Rohert
Crane, and Robert Grant was ealled but Robert Crane by mistake answared
to the name and was sworn without challenge. Befecre the jury left the box
the mistake was discovered. It was held that a convietion wes invalid
becange the prisoner had not had an opportunity to challenge Robert Crane.
R. v. Feore (1877), 3 Que. Law Rep. 218.

It has long been an established rule of law that no affidavit ¢f a juror cr
of what a juror hes said ean be reeeived for the purpose of upsetting the
verdiet of a jury. R. v. Lawson (1831}, 2 P.E.I. Rep. 403 (following Lord
Mansfield in Owen v. Warburton, 1 N.R, 328, and Lord Abinger and Parke
and Alderson, BE., in Straker v. Graham, 3 M, & W, 721,

736. Insanity of accused at time of evidence,—
Whenever it is given in evidenpge upon the trial of any person
charged with any indictable offence, that such person was insane
at the time of the commission of such offence, and such person

4]—CRIM. CODE.
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is acquitted, the jury shall be required to find, specially,
whether such person was insane at the time of the commission
of such offence, and to declare whether he is acquitted by it on
account of such insanity; and if it finds that such person was
insane at the time of committing such offence, the Counrt before
which such trial is had, shall order such person to be kept in
strict custody in such place and in such manner as to the Court
seems fit, until the pleasure of the Lieutenant-Governor is
known.

As to insanity as a ground of defence to a eriminal eharge, ses sec, 11
snd nete to same.

737 Insanity of accused on arraignment or trial.
—If at any time after the indictment is found, and hefore the
verdiet is given, it appears to the Court that there iz sufficient
reason to doubt whether the accused ds then, on account of in-
sanity, eapable of conducting his defence, the Court may direct
that an issue shall be tried whether the accused is or is not then
on account of insanity unfit to take his trial.

2. If such issune is directed before the accused is given in
charge to a jury for trial on the indictment such issue shall be
tried by any twelve jurors. If such issue is directed after the
accused has heen given in charge to a jury tor trial on the
indictrent such jury shall be sworn to try this issue in addition
to that on which they are already sworn.

8. If the verdict on this issue is that the accused is not then
unfit to take his trial the arraignment or the trial shall proceed
a8 if no such issue had been directed. If the verdict is that
he is unfit on account of insanity the Court shall order the
accused to be kept in custody till the pleasure of the Lieutenant-
Governor of the Province shall be known, and any plea pleaded
shall be set aside and the jury shall be dicharged.

4. No such proceeding shall prevent the accused being after-
wards tried on such indietment. R.8.C. e 174, ss. 252 and
255.

See sec. 11.

738. Custody of persons formerly acquitted for
insanity.—If any person before the passing of this Act,
whether before or after the first day of July, one thousand eight
hundred and sixty-seven, was acquitted of any such offence on
the ground of insanity at the time of the commission thereof,
and has been detained in enstody as a dangerous person hy order
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of the Court before which such person was tried, and still re-
maing in cugtody, the Lieutenant-Governor may make a like
order for the safe custody of such person during pleasure.
R.8.C. c. 174, 5. 254.

739. Insanity of person to be discharged for want °
of prosecution.—If any person charged with an offence is
brought before any Court to be discharged for want of prose:u-
tiun, snd such person appears to be insane, the Court shall order
& jury to be empanelled to try the sanity of such person, and if
the jury so empanelled finds him insane, the Court shall order
such person to be kept in striet custody, in such place and in
such manner as to the Court seems fit, until the pleasure of the
Lieutenant-Governor is known. R.B.C. e. 174, 5. 2586.

740. Custody of insane person.—In all eases of in-
sanity so found, the Lieutenant-Governor may mrake an order
for the safe custody of the person so found to be insane, in such
place and in such manner as to him seems fit, R.S.C. e 174,
ge. 253 and 287,

741. Insanity of person imprisoned. — The Lieu-
tenant-Glovernor, upon such evidence of the insanity of any per-
gon imprisoned in any prison other than a penitentiary for an
offence, or imprisoned for, safe custody charged with an offence,
or imprisoned for not finding bail for good behaviour or to keep
the peace, as the Lieutenant-Governor considers sufficient, may
order the removal of such insane person to a place of safe keep-
ing; and such person shall remain there, or in such other place
of safe keeping, as the Lieutenant-Governor from time to time
-orders, until his complete or partial recovery iz certified to the
satisfaction of the Lieutenant-Governor, who may then order
such insane person back to imprisonment, if then liable thereto,
or otherwise to he discharged. R.8.C. e. 174, s. 258,
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PART LI,

APPEAL.
SecT.
748. Appeal in criminal cases.
748. Reserving questions of low.
744, Appeal when no question is reserved.
746. Bvidence for court of appeal.
746. Powers of court of appeal.
T41. Application for new iral.
748. New trial by order of Minister of Justice.
749. Intermediate effects of appeal.
760. Appeal fo Supreme Court of Canada.
761. Appeals to Privy Council abolished.

74%. Appeal in criminal cases.—An appeal from the
verdict or judgment of any Court or Judge having jurisdietion
in eriminal cases, or of a2 magistrate proceeding under s 785,
on the trial of any person for an indictable offence, shall lie upon
the application of such person if convicted, to the Court of
Appeal in the cases hereinafter provided for, and in no others.

8. Whenever the judges of the Court of Appeal are unani-
mous in deciding an appeal brought before the said Court their
decision shall be final. If any of the judges dissent from the
opinion of the mejority, an appeal shall lie from such deeision
to the Supreme Court of Canada as hereinafter provided.

Criminal appeals.]—The genersl rule is laid down by Anson (Law of the
Conastitution II. 445) as follows: ** The Queen har anthority by virtue of the
prerogative to review the deeisions of all colonial eourts, whether the pro-
ceedings be of & eivil or criminal nafure, unless Her Majesty has parted
with such authority.’” But no appeal lies to the Privy Couneil in eriminal
enses, for see. 751 of the Code ensets that ‘' notwithstanding any royal pre-
rogative, or anything eontained in the Interpretation Act or in the Supreme
and Exshequer Courts Act, no appeal shall be brought in any eriminal case
from any judgment or order of any eourt in Canada to any Court of Appesal
or authority, by whieh in the United Kingdom appeals or petitions te Her
Majesty in Couneil may be heard.’’

The Canadian legislation respecting Crown Cages Reserved is borrowed
from the Imperial Statute, 11 & 12 Viet, eh, 78, whieh enacts, like ours,
that when any person bas been eonvieted, any question of law which may
have arisen on the trisl may be reserved. Harris, in commenting on this
statute (p. 451}, says that & point may be rererved, provided, of course, that
8 eonvietion has taken place, for otherwise there is no need for farther ¢on-
sideration; and Shirley, in his sketeh of Criminal Law, p. 118, says: "*If
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the judge thinks that the objection ia one entitled to considerable weight and
that his own opinion may possibly not be the correet one on the subjeet, he
will, at the request of the prizsoner’s eounsel, reserve the point and let the
ease go to the jury. If the jury then eonvict, sentence will be postponad
till after the point of law has been deocided, Of course, if $he jury acquit on
the merits, nothing more is heard of the point of law,’’

Any question of law which has arisen on the trial or any of the pro-
ceedings preliminary, subsequens or ineidental to the trial, may bereserved
either during or after the trial, and when a guestion i reserved during the
trial, the ease progeeds, and when a verdict of guilty is rendered or s con-
vietion is promounced, the judge prepares a ecase and transmits it to the
Court of Appeal. There must have been a trial, an adverse ruling or judg-
ment on a question of law, and u verdict of guilty or & convietion to give
jurigdietion to the Court of<Appeal. R.v,Lalanne {1879}, 13 Montreal Logal
News 16; and a verdiet of guilty or a eonvietion is, under the provisions of
this section, a condition precedent to the right of appeal, by an aceused
person from a ruling or judgment on a question of law.

The dietum of Lerd Campbeil in the case of B. v. Faderman {1850},
1 Den. 573, gives the reason why there must be n ruling or judgment on the
question of law raised: ‘' If judgment,’* he said, ‘‘has not been given, we
have nothing te consider, for we only sit here to consider something whieh
hag been decided, not to give adviece prior to a decision by some other
tribunal,’?

A reserved ease ¢annot be had where there has been neither trial nor
verdiet of guilty, mor convietion; and when a guestion of law has been
reserved during atrial and there is an aequittal, the reservation is no longer
of any utility and lapses. R. v. Trepanier {1801}, 4 Can. Cr. Cas. 259;
{Que.}; R. v. Paxton, 2 L.C.L.J. 160.

After s convietion on indictment by a eourt having general jurisdistion
over the offence charged, a writ of habeas corpusis aninappropriate remedy.
Re R. E. Sproule (1886), 12 Can. 8.C.R. 140, And by see. 743 no proseed-
ing **in error *’ ghall be taken in any criminal cage begun after the Criminal
Code.

Even before the Code a writ of arror did not lie in cases of summary
eonviction, R. v. Powell (1861}, 21 7.C.Q.B. 215,

The appeal from a summary conviction under the Heamen’s Act of
Canada for harboring and seereting a deserting seaman is under section 579
and not under this seetion (742}, and in the Provinee of Quebee the appesl
should be taken to the Crown Side and not to the Appeal Bide of the Court
of Ki)ng’s Bench of that proviree, R. v. 0’Dea (1899}, 3 Can. Cr. Ces. 402
{Que). ’

Exeept where speeially anthorized by statute, an sppesl does not lie in
Ontarie to the Court of Appeal from an order of the High Court of Justice
quashing a summary convietion msade under s provineial statute. R. v.
Cushing (1839}, 3 Can, Cr. Cas. 306 (Ont. C.A.).

A magistrate trying a charge of theft of goods of the valne of less than
$10 under the summary trials procedure (Code ses. 788 and 786) with the
oongent of the meeused, is not & “‘eourt or judge having jurisdietion in
criminal eases *’ within see. 742 allowing an appeal by way ofacasereserved.
R. v. Hawes (1900}, 4 Can. C», Cas. 529 (N.8.),

Appeals to Supreme Court of Canada.]—The right of appeal in eriminal
cases to the Supreme Court of Canads from the deeision of a Court of Crim-
inal Appesl i3 restrieted to eagses whers the convietion has been affirmed hy
the Court of Appeal, and then only in ease one or more of the judges of the
latter eonrt hay dissented from the decision of the majority of the court. If
by the decision of the Court of Appeal, the econviction is set aside mnd a
new trial ordered, there is no appeal therefrom to the Supreme Court of
Canada. Viau v. R., 2 Can. Cr. Cas. 540 (8.C.C.}.
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The dissent from the ‘‘opinion’’ of the majority {Code 742} by any of
the judges of the Court of Appeal which is necessary in order to confer the
right of 8 further appeal to the Supreme Court of Canada has reference to
the ‘* deeigion’’ or *‘judgment *’ of such majority in affirmance of a eonvie-
tion (Code 750) ; and where & majority of the Court of Appeal in directing
a new trial also expressed their coneurrence (two of them dissenting) with
that part of the decision appesled from by whieh it was held thaf certain
evidenee was properly admitted, the latter deecision was held to be not
reviewable by the Supreme Court of Canada. TIhid,

Where on a oriminal {rial a motion for a reserved case made on two
grounds is refused and on appesl the Appellate Court unanimously affirms
the deeision of the frial judge as to one of such grounds but not as to the
other, an appeal to the Supreme Court of Canada ean only be based on the
one ag to which there was a dissent, MeIntosh v, R, (1894}, 23 Can. 5.C.R.
180,

743. Reserving questions of law.—XNo proceeding in
error shall be taken in any criminal case begun after the com-
mencement of this Act: '

2. The court before which any accused person is tried may,
either during or after the trial, reserve any question of law

“arising either on the trial or on any of the proceedings pre-
liminary, subsequent, or incidental thereto, or arising out of
the direction of the Judge, for the opinion of the Court of
Appeal in manner hereinafter provided.

3. Either the prosecutor or the accused may during the trial
either orally or in writing apply to the Court to reserve any
such question as aforesaid, and the Court, if it refuses so to
regerve it, shall nevertheless take a note of such objection.

4, After a question is reserved the trial shall proceed as in
other cases.

5. If the result is a conviction, the Clourt may in its dis-
eretion respite the execution of the sentence or postpone sentence
till the guestion reserved has been decided, and shell in its
diseretion commit the person convicted to prison or admit him
to bail with one or two sufficient sureties, in such sums as the
Court thinks fit, to surrender at such time as the Court directs.

6. If the question is reserved, a cage shall be stated for the
opinion of the Court of Appeal

Reserved case.]—The provieions relating te Crown cames reserved are
founded upon the Canadian Statute, 14-15 Viet,, eh. 13, which was substan-
tially a transeript of the Imperial Act, 31-12 Viet., eh. 78. R. v. Gibson
{1889}, 16 Ont. R. 704,

A case may be reserved for the opinion of the courf nfter verdiet. R.v.
Patterson, 36 U.C,Q.B. 129; B, v, Coreoran (1876], 26 U.C.C.P. 134,

-The general rule in ¢ivil eases where there is a jury is not to entertsin a
motion for a new trial upon a gronnd of misdireetion or nondirestion, unless
the partieular point in eontroversy wasraised atthe trial and pressed upon the
eoneideration of thejudge. The rule rests upon considerations of convenience
sud good sense, whick are as much applicable to a eriminal Bs & ejvil trial,
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espeeially when the parties to the litigation are represented by counsel, R.
v. Figk, 16 U.C.C.P. 379; R. v. Wilkinson (1878), 42 U.C.Q.B. 492, 500;
R. v, Beddons, 16 U.C.C.P. 889. Buf see contra R. v. Therinult (1894}, 2
Can. Cr, Cas, 444, 460 (N.B.), & manslanghter esse, in whiekh Hanington,
J., gald: *'In such cases as the present the aim of the court as well as of
the Crown should be to see that the prisoner has a full and complete trial
and that g conviction is based on sueh points as reasonably arise upon the
evidence; and it appears fo me that if a most impertant and substantial
ground of defence ciearly disclosed by the evidence is not submitted to the
jury, justice demands that sueh a eonvietion shall not stand.”” See also R.
v. Bain (1877), 23 L.C. Jur. 327, icira.

Notice of an applieation by the Crown for a new trial, and of the hearing
of a case reserved on the Crown’s appliestion where the aecused has been
sequitted at the trial, should be served npon the accused personally, The
authority of the solieitor seting for the aceused in the trial proceedings is
prima faeie to be presumed to have terminated upon the latter's sequittal;
and proof of serviee upon the solieitor is insufficient in the abseuce of
evidence rebutting sueh presumption. R. v. Williams (1897), % Can. Cr.
Cee. 9 (Ont.}), ’

A ease reserved at the instance of the sceunsed may at his request be
smended during the argument thereon by adding the evidence taken at the
trinl. R. v, Bain (1877), 23 L.C. Jur, 327; R. v. Ross (1884), Montresal
L.R. 1 Q.B, 227.

On the hearing of a reserved ease it is not necopsary that the prisoner
should be present, and he may be kept locked up in gaol to pravent his
being present while his case is being argued. R. v. Glass (1877), 21 L.C.
Jur. 245, 1 Moutreal Lag, News 212,

A reserved ease may be granted at any time, however remote from the
date of the ftrial or judgment, if it is still possible that some beneficial
result may aecerne to the prisoner by & decision in his favonr. R, v,
Paguin {1898), 2 Can, Cr. Cas. 134,

‘Whether or not the judge presiding at the trisl had jurigdietion to sum-
marily try the defendants is 4 ‘‘ question of law ’’ and may be the subjeet
of o regerved ease. Ibid.

A reserved case should not be granted by the trial judge unless he has
some doubt in the matter upon whieh it is suggested that a guestion be
reserved for the opinion of a Court of Appesl. R. v. Létang (1889), 2 Can.
Cr. Cas. 505 {Que.).

Any question of law.]—A question depending wpon the weight of evi-
dence eapnot properly be made the gubjeet of & reserved case. R. v.
Melntyre (1898}, 3 Can. Cr. Cas. 413 (N.8.).

But If the evidence merely points to a suspicion of guilt and lacks the
material Ingredients neeessary to counstitute preof of the offence, this is
not s question of weight of evidenee but of want of evidence, and & convic-
tion will be guashed if there is no legal evidence to support it. R. v.
Winslow (1899}, 3 Can. Cr. Cas, 215 (Man.).

‘Where on & case reserved or & case stated by direetion of a Court of
Appesl the sele question is whether there was avidence of gnuilt, and no leave
has been obtained to apply for & new trial on the pround thet the verdiot ig
against the weight of evidence, the finding of a jury, or of tha trigl judge
frying the case without a jury, eannot be disturbed as to coneclusions or
inferences justly capable of being drawn from the evidenee, or as to the
eredibility of the witnesses. R. v, Clark (1901), 5 Cap. Cr, Cas. 235 {Ont.).

Nor is the question as to the crder of addresses to the jury by counsel at
the close of the evidence & question of law proper to be regerved for the
opinion of a Court of Appeal undersee, 743. R. v. Connolly (1894), 1 Can,
Cr. Cag. 468 {Ont.}.
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‘Whether the judge cautions the jury that the evidence of an accomplice
requiree to be ecorroborated or not, is not a matier for the court to review,
pe it ia not a question of law, bnt one of mere praetice. RE. v. Stubba
(1865), Dears, 555, 7 Cox C.C. 48, eited by Cameron, C.J.,in R. v. Andrews
(1886), 12 Ont. R. 184.

On proceedings preliminary, subsoguent or incidental.]|—The sufficieney of
an indietment upon a motion to guash it is & question of law which arises
in a proeeeding preliminary to the irial and not on the trisl and therefore
eonld not be reserved under R.8.C., eh. 174, sec. 259, whiek applied only
to questiona of law arising '* on the trial.’” R. v. Gibson {1889}, 16 Ont. R.
704,

The *“* trial’’ is not terminaied until sentence is rendered, and a question
which °‘ hae arisen ’! on the trial does not necessarily mear a question that
was raiged at The trial, but one that took its rise at the trial. R. v. Bain
{1877), 23 L.C, Jur, 327. And it was held under the former law that a
point might be reserved by the court although not meniioned by the
defence. Ibid. ]

Bail pending o resevved case.]—Where under sub-section 5 the ascused
wea admitted to bail, the eondition of the reeognizance takenbeing that the
aoensed would appear at the nexzt sittings of the Court ‘' to receive sentence,’’
the condition of the recognizence is not broken if the accused failato appear
after judgment in given on the reserved ¢ase quashing the eonviection and
ordering a new trinl. The conviction having been sei aside, the accused
was entitled fo presume that he would not be ealled for sentence, and ths
sureiies were net bound for his appearance for any other purpose than te
receive sentence., R, v. Hamilton (1809}, 3 Can, Cr. Csas. 1 (Man.)

British Columbin.] —All appeals from the verdict, judgment, or ruling of
any court or judge having jurisdietion in eriminal eases, or from the convie-
tion, order, or determinution of a justice nnder part LVIIL. of the Criminal
Code shall be by case stated, except where otherwise provided by statute.
B.C. Rule 58. .

Order XXXIV. of the Supreme Court Rules, as far as the same areapplie~
able, shall apply to & epecial ease under these rules. B.C. Rule 57.

{Amendment of 1900).

T44. Appeals,—If the Court refuses to reserve the gues-
tion the party applying may move the Court of Appeal as
hereinafter provided.

2. The Attorney-General or party so applying may on notice
of motion to be given to the accused or prosecutor, as the case
may be, move the Court of Appeal for leave to appeal. The
Court of Appeal may upon the motion and upon considering
such evidence {if any) as they think fit to receive, grant or
refuse such leave,

8. If leave to appeal is granted, a case shall be stated for
the opinion of the Court of Appeal as if the question had been
reserved.

4. If the sentence is alleged to be one which could not by
law be passed, either party may without leave, upon giving
notice of motion to the other side, move the Court of Appeal to
pase a proper sentence.
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"6, If the Court has arrested judgment, and refused to pass
any sentence, the prosecutor may without leave make such a
motion. '

Under the former law an appliestion had first to be made to the Provin-
cial Attorney-General for hie consent to apply fo the Court of Appeal. The
socond step, if the Attorney-(teneral granted leave to apply, was an appli-
cation to the eourt for the legve to appeal; and lastly the sppeal itself was
argued before the court in cases in which the gourt granted the leave. The
amendment of subh-gees. (1) and (2) does away with the first applieation. Tt
was sugpested as a reason for this being done that,in some ecases at least,
the Attorney-General of a province was averse to giving his comsent to
appeal on aceount of a desire to avold having the view of the law which he
had npheld for the prosecution deeclared to be erromecus, and reversed om
appesl. Ancther difficulty was the factthat in many instanees the Attorney-
General depends on the local County Crown Aftorney for any information in
the cage not apparent op the record, and the fate of the application might
be practically dependent upen the report of the loeal Crown prosecutor.

Leave to appenl. ]—Leave to appeal to the Court of Appeal under sec. 744,
as amended in 1900 should not be granted fo s private prosecutor except
under exceptional sirenmstances, R. v. Burns (No. 1}, (1901}, 4 Can. Cr,
Cag, 324 (C.A. Ont.}),

Leave to appeal will net be granted to a private proseeutor from the
decision of a police magistrate holding a pummary trial by consent, merely
upon the ground thatthe magistrate erred in rejeeting certain evidence which
was properly admissible but correbative only. Ihid.

By the third sub-section if the Court of Appeal grants the leave, a case
shall be stated for the opinion of the Court of Appeal *‘ as if the guesfion
kad been reserved.’”’” The Code ig not explieit as to whether the form of the
stated ease is to be setfled by the Court of Appenl or by the trial couri. In
R. v. Coleman (1888}, 2 Can. Cr. Cas. 523, 539 {Ont.} the Court of Appeal
made an order for lerve which inclndad in detail the form of the case to be
stated and a direction to the trial judge, in thie case a chairman of & Court
of General Sessionas, to state the case so set forth.

Y45. Evidence for Court of Appeal.—On any appeal
or application for a new trial, the Court before which the trial
was had shall, if it thinks necessary, or if the Court of Appeal
so desires, send to the Court of Appeal a copy of the whole or of
such part as may be material of the evidence or the notes taken
by the Judge or presiding justice at the trial. The Court of
Appeal may, if only the judge’s notes are sent and it considers
such notes defective, refer to such other evidence of what took
place at the trial as 1t may think fit. The Court of Appeal may
in its diseretion send back any case to the Court by which it
wag stated to be amended or restated. R.B.C. c. 174, 5. 264.

Reference to notes of evidence, ]—The forwarding of the whole of the evi-
denoce taken at the trisl does not dispense with the necessity for the trial
judge to certify his findings of faot and fo specify the poin{s of law as to
which he entertains the doubt. R. v. Giles %1894), 81 Can. Law Jour, 83;
R. v. Létang (1899}, 2 Can. Or, Cas, 505 {Que.).
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746. Powers of Court of Appeal.—Upon the hearing
of any appeal under the powers hereinbefore contained, the
Court of Appeal may—

{a) confirm the ruling appealed from; or

(b) if of opinion that the ruling was erroneous, and that
there has been a mistrial in consequence, direct a mnew
trial; or

(¢) if it considers the sentence erronecus or the arrest
of judgment erroneous, pass such a sentence as ought to have
been passed or set aside any sentence passed by the Court
below, and remit the case to the Court below with a direction
to pass the proper sentence; or

(d) if of opinion in a case in which the accused has been
convicted that the ruling was erroneous, and that the accused
ought to have been acquitted, direct that the aceused shall
be discharged, which order sheall have zll the effects of an
acquittal; or

(e} dirvect a new trial; or

(f) make such other order as justice requires: Provided
that no conviction shall be set aside nor any new trial

directed, although it appears that some evidence was im-

properly admitted or rejected, or that something not accord-

ing to law was doné at the trial or some misdirection given,
unless in the opinion of the Court of Appeal some substantial
wrong or miscarriage was thereby occasioned on the trial:

Provided that if the Court of Appeal is of opinion that any

challenge for the defence was improperly disallowed a new

trial shall be granted.

2. If it appears to the Court of Appeal that such wrong or
miscarriage affected some count only of the indietment the
court may give separate directions as to each count and may
pass sentence on any count unaffected by such wrong or mis
carriage which stands good, or may remit the case to the Court
below with directions to pass such sentence as justice may
require.

3. The order or direction of the Court of Appeal shall be
certified under the hand of the presiding chief justice or senior
puisne judge to the proper officer of the Counrt before which the
case was tried, and such order or direction shall be carried into
effect. R.8.C. c. 174, 5. 263,

Substantial wrong or miscarriage.]—The intention is that the improper
admission of evidence shall not in itself eonstitute a sufieient reason for
granting & new trial, and that it is not necessarily a ‘‘substantial wrong or
misearriage.’”’ (Makin v. New South Wales {1894} A.C. 57, distinguished.)
R. v. Woods (1897), 2 Can. Cr. Cas. 158 (B.C.).
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But in the absence of a direct and unmistakable enaetment, the Court
should not, upon a ease reserved, siflrm a convietion, where material evi-
dence has been improperly received, beeanse, in the opinion ef the Court,
there is sufficient good evidence to support a verdiet. R. v. Dizon, 29 N,
B.R. 462,

On a trial for murder, if the trial jndge directs the jury that imminent
peril of the prisoner’s ewn life or of the lives of his family is a ground of
justifiestion for killing, in defence of his household, one of & party com-
mitting an unproveoked assanit upon him, but does not direct them that a
reasonghle apprehension of immediate denger of grievous hodily harm to
the prisonser or to his wife and family is an equal justification, sueh omis-
gion constitutes s substantial wrong or misenrrisge occasioned on the trial
{Cr. Code 746 (F), and a new trial should be ordered, where the eircum-
gtances shewn in evidence are such &g to peint mueh more to the latter
ground of justifieation than to the former. R. v. Theriault (1834}, 2 Can.
COr. Cas. 444 (N.B.),

If & most important and substantial ground of defence clearly disclosed
by the evidence is not submitted to the jury by the judge’s charge, the eon-
vietion eannot stand, slthough the prisoner’s counsel did not ask at the trial
for any other or fuller direction. Ibid.

The strictnese of the rule applied in civil cases in some of the provinces
by which anobjestion not raised at a time when it could have been remedied,
cannot afterwards be allowed, should not be applied to cgses of misdirection
in eriminal cases. R.v Fick (1866}, 16 U.C.C.P. 379, disapproved, Ihid.

Where a deposgition of & decensed witness teken on an enguiry before a
magistrate has been improperly admitted in evidence at the trial, and is
of suech a nature that it must have influenced the jury in their verdiet, its
improper admission iz & ‘‘snbstantial wrong’’ entitling the eccused to a
new trial. R. v. Hamilton (1888), 2 Can. Cr, Cas. 390 (Man.).

Where an alleged confession is reeeived in evidence after objection by
the aceused, and the trial judge before the conelusion of the trisl reverses
his ruling and strikes out the evidence of the allaged eonfession, at the same
time directing the jury to disregard it, the jury should be diseharged and a
new jury impaneled, R, v. Sonver (1888), 2 Can, Cr, Cas, 501.

If the trial judge refuses to impanel a new jury in such a ease, a new
frial will ke ordered by a court of appeal; but the court of appeal will not

determine the question of the admissibilify of the alleged eonfession.
Ibid.

An aceuzed person has the right to have his case submitted to the jury
without any comment on his failare to testify being made by the trial judge,
and although such comment is afterwards withdrawn, the making of same
is n substantisl wrong to the aeeused, and if he is convieted he is entitled
to a new trial by reason thereof. R. v. Coleman {1%98), 2 Can. Cr. Cas.
523 (Ont.}. :

Co-defendanis.]—In R. v. Ssunders, [1899] 1 Q.B. 490, 63 J.P. 150, two
prisoners were indicted together for conspiracy, one of them defended by
counsel and the other defended in person., In the course of the trial certain
questions were ssked of the prosecutor, which the eounsel for the prisoner
who defended by counsel objeeted to, and as to the admissibility of which
a case was reserved at his request. The prisoners were both convieted.
Omn the case reserved the court was of opinion that the evidence objested to
wst held inadmissible; and the court {Lord Russell, C.J., and Wills, Law-
rance, Bruee and Kennedy, JJ.,), turther held that it could properly deal
with both convietions, notwithstanding that the objection wag raised by only
one of the prisoners, and the convietion was quashed as to both,

Time of hearing appeal. J—A reserved sase upon an objeetion taken before
pleading, that the charge, upon whieh the ageused was arraigned for a
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** gpeedy trial,”’ wasnot founded upon the evidence adduced at the prelimin-
ary enquiry ghould not be heard by the appellate conrt to which it is referred
until after the trial has been coneluded, and ther only in case of convie-
tion. R. v. Trepanier (1901), 4 Can. Cr. Cas. 258 {Que.}.

Be-gentence on appeal. |[—The Court of Appeal hearing a case reserved as
to the validity of the sentence has power under see. 746 ( £} to correet a
sentence in excess of that authorized bylaw and should in such case rednea
t}ée sa]me to the maximum limit. R. v. Dupont {1900}, 4 Cen. Cr. Caas. 566
{Que,).

747. Application for a new trial.—After the convie-
tion of any person for any indictable offence the Court before
which the trial takes place may, either during the sitting or
afterwards, give leave to the person convieted to apply to the
Court of Appeal for & new trial on the ground that the verdiet
was against the weight of evidence. The Court of Appeal may,
upon hearing such motion, direct a new trial if it thinks fit.

2. In the case of a trial before a Court of General or Quarter
Sessions such leave may be given, during or at the end of the
gession, by the Judge or other person who presided at the trial.

New trial on the faeis.]—In deciding whether there should he s new trigl
on the ground that the verdiet against the sconsed was against the weight
of evidenee, the question is whether or not the verdict is one which the
jury, as reasonable men, ought not t¢ have found. A new trial will not be
granted merely because the trial judge is dissatisfied with the verdiet and
favours an aequiftal. R. v. Brewster {1896}, 4 Can. Cr. Cas, 34 (N, W.T.).

The application to the ecourt under this section is authorized oniy upon
the ground that the verdiet was against the weight of evidence, and, as was
said in Mellin v, Taylor, 3 Bing. N.C. 109, the court ought to sxercise not
rerely a cautions, but & striet and sure judgment before it sends the case
to & second jury. R. v, Chubbs (1864), 14 U.C.C.P. 32, 43, per Richards, C..J.
If the applieation be wpon other grounds as for example the digcovery of
fresh evidence the application should he made to the Minister of Justice
under see. T48,

When thers is divergence between the evidence adduced by the Crown
and that addueed by the defence, and the jurcra have exereised the disere-
tion whieh is allowed to them by rejecting the evidence given on one side
or on the other, and their verdiet is supported by and founded on the
evidence which they believed and aceepted, the verdiet iz not against the
weight of evidence. R. v. Harris (1898), 2 Can. Cr. Cas. 75 {Que.). In
forming their opinion ss to the eredibility of the witnesses, the jurors are
not beund to aeeept the evidense given on any side beeanse there are mors
witnesses on that side than on the other. To oblige them to do so would
infringe on their funetion to consider, wéigh and pass upon any evidence
adduced, and then to accept or to reject it in their discretion. Thid.

The failure of the trial judge, ex mero motu to direct the jury to give to
the prisoner the benefit of any reasenable doubt, is not a good ground for
interfering with the verdict in a case where the evidence does not point to
any re)duced orlesser offence. R. v. Riendeau (1900), 3 Can. Cr. Cas. 293
{Que.).

Before verdiet sll presumptions will be in favour of the innoeence of the
prisoner, after verdiet all presumptions will be agsinst it, The eourt is
not justified i setting aside the verdiet unless it can say the jiry were
wrong in the conclusion they arrived at. It is not sufficient that the
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appellate eourt would not have pronouneed the same verdiet. R. v. Ham-
ilton (18648), 16 U.C.C.P. 353.

Where the verdiet is not perverse, nor contrary to law and evidence,
though it may he somewhat againet the judge's charge, that is no reason
for interfering if there be evidence to sustain the finding, beeause the jury
are to judge of the sufficiency and weight of the evidence. R. v. Seddons
(1866), 16 U.C.C.P. 389.

The former rule was that the eourt would not in eriminal cases grant a
new irial unless the verdiet was clearly wrong, even though the evidehce
on which & prisoner was convieted would equally justity his acquittal, for
the jury are to judge of the preponderance of the evidence, and their finding
will not be disturbed. R. v, Mecliroy (1864}, 15 U.C.C.P. 114, following K.
v. Chubbs, 14 U.C.C.P. 32. :

A new trizl should ba ordered, if the judge’s charge was so ambiguous
that the jury may have been misled into thinking that a material issue of
faet was withdrawn from their consideration as being a matter of law. R.
v, Colling (1895}, 1 Can. Cr. Cas. 48 (N.B.),

A mew trial in a criminal ease ghould not be granted unless after an
examination of the evidenee given at the triasl, and of the grounds of the
applieation, the court sees some apparent reason for doubting the pro-
priety of the conviction, especially where the judge before whom the
prisoner wae convieted did not feel it necessary to reserve mny guestion of
law which arose at the trial for the consideration of one of the superior
eonrte. K. v. Craig (1858), 7T U.C.C.P. 241.

Where affidavits were made by some of the jurors whe iried the ease
that the jury were net in faet unanimous, but the belief among them was
that unanimity was not mecessary, and that a verdict eould be given
aceording to the opinion of the major part of them, they ecannot be re-
geived and meted upon by the court as ground for s nmew trial, R. v.
Fellowes and others{1859), 19 U.(.Q.B. 48,

In R, v. Chubbs, 14 U.C.C.P. 32, in whieh the prisoner had been con-
vieted of a capital offence, Wilson, J., sald, ‘‘In passing the Aet, giving
the right to the aceused to move for, and the court to grant, a new trial, I
do not see that it was intended tc give scourts the power to say that 2 verdiet
is wrong, becanse the jury arrived at conelusions which there was evidence
to warrant, although from the same state of faets other and different con-
clugions might fairly have been drawn and a contrary verdiet honestly
given.”” Richards, C.J., before whom the case had been tried, said, *‘If I
hed been on the jury, I do not think T ghould have arrived at the same con-
elusions, but as the law casts upon them the responeibility of deciding how
far they will give credit to fhe witnesses brought before them, I do not
think we are justified in reversing their decision, unless we can be ceriain
that it is wrong.” .

In R. v. Greenwoed, 23 U.C.Q.B. 255, a case in which the prisoner had
been convicted of murder, Hagarty, J., said, ‘*I eonsider that I discharge
my duty as & judge before whom it is sought to obtain a new trial on %he
ground of the alieged weakness of the evidence, or of its weight in either
seale, in declaring my opinion that there was evidence proper to be sub-
mitted to the jury; that s number of material facts and eircumstances were
alleged properly before them-—links, as il were, in a chain of eireumstantial
evidence—whieh it was their especial duty and province to examine care-
fully, to iest their weight and adeptability each to the other . ., . To
adopt any other view of the Iaw would be simply to transfer the eoneclusion
of every prisoner’s guilt or innogence from the jury to the judges.”’

R. v. Hamilton, 16 U.C.C.F. 340, was also a case in which the prisoner
had been convicted of murder. Richarde, C.J., who delivered the judgment
of the court, said, ‘* We are not justified in setting aside the verdiet, unless
we can say the jury were wrong in the econelugion they arrived at. It ie not
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suffieient that we would not have pronounced the same verdiet; before we
interfere we must be safisfied they have arrived at an erroneous conclusion.’’
3o, in R. v, Seddons, 16 U.C.C.P. 389, it was said, '* The verdict is not
perverse, nor against law snd evidenee; and although it may be somewhat
against the judge’s charge, that is no reason for interfering, if there he
evidence to sustain the finding, becanse the jury are to judge of the suffi-
cieney and weight of the evidence.’?

Iu R, v, Blavin, 17 U.C.C.P. 205, the law on the subject was thus stated:
* Wa do not profess to have secanned the evidence with the view of saying
whether the jury might or might not, fairly eonsidering it, have rendered a
verdiet of acquittal. We have already deelared on several oceasions that
this is not our provinee under the statute. It is snfileient for us to say that
Jthere was evidenee whieh warranted their finding.’’

All that the court is reguired to do is to see if there iz any evidence to
support the finding of the jury. R. v. Riel {No. 2} (1885), 1 Terr, L.R. 23,
per Taylor, J.; sed quwre per Kiilam, J., ibid., page 63.

It has been said that the diseovery of new evidence, whieh amounts to
nothing more than corrchorative testimony, is mo ground for granting a
new trial. Seoft v. Seott, 9 L.T.N.B. 456; R. v. Mellroy (1864), 15
TC.C.C.T. 116.

A new trial was refused in & murder case, where the application was
based sclely on an affidavit of a witness that he had misapprehended a
question put to him, which had led to his answer producing a wrong im-
pression. R. v. Crozier {1858}, 17 U.C.Q.B. 275,

Comment by the prosecuting eounsel before the jury im respect of the
failura of prisoner’s wife to testify is error entitling the prisoner te a naw
trial. K. v. Corby (1888}, 1 Can, Cr. Cas. 457 (N.8,).

The rule is to be applied, notwithstanding a subsequent withdrawal of
the eomment and notwithstanding the judge’s direction to the jury to disre-
gard it. The objection is not waived. because not taken at the time, and it
is sufficient if drawn to the attention of the trial judge after the jury have
retired to deliberate. Ibid.

Circumstantial evidence.]—In eases where there is direct and positive
evidence of the fact charged, and that evidence is contradicted, it may be
said that no question but the credibility of the witness is presented, and
that as eredibility and weight of evidence are entirely questions for the
jury, their decision may well be deemed final, unless the judge who tried
the case should express himself to be dissatisfied with the verdiet; but that
where the evidence iz merely cireumstantial there is, firet the guestion
whether the facts relied upon were established by the evidence; and seecond,
whether the faet of guilt was properly inferable from them; andthat in the
latter ease the eourt should review the correctuess of the deduction of the
jury. It wag held, however, in the murder eage of R. v, Greenwood (1864),
23 U.C.Q.B. 255, that there is no reason for applying a different rule where
the evidence is eiroumstantial. Admitting that ' they must deeide, not
whether these faets are comsistent with the prisoner’s guilt, but whether
they are inconsistent with any other rational eonelusion’’ (Tay. Ev. sec. 60),
where they have so deeided it certainly cannot prevent a lees obstacle to
the interference of the court than where they have simply decided that they
give credit to the witnesses for the prosecution, and not to those for the
defence Per Draper, C.J, R. v. Greenwood (1864), 22 U.C.Q. B, 265.

New Evidence.]— An applieation on the ground of the diseovery of new
evidence would seem mnot to be warranted under this gection. In R. v.
Oxentine (1858), 17 U.C.Q.B, 295 it was held that such an application was
net upon & ‘f guestion of fact '’ and the latter phrase was construed as mean-
ing only a question of faet arising from or suggested by the evidenee which
was given. Buat an orderfor & new frial on that ground may be made by the
Minister of Justice undersee, 748, R.v.Bternaman (1898}, 1 Can,Cr.Cas, 1.
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Co-efendants.]—ILt ia the established practice in eriminal cares where all
the defendants have heen eonvicted, and it is found that one or more of
them have a just claim to a new trial, that & new trial shall be granted to
all, in order that the whole ease may be tried as at first, R.v.TFellowes and
others (1859}, 19 U.C.Q.B. 48; see slso R. v. Seunders, [1899] 1 Q. B. 490,

Second frial.]—Upon a new trial, everything must be begun de novo,
and the prisoner asked to plead again. ‘‘There is no court continning all
the time before which he has pleaded ; there must be & new ¢ourt eatablished
for the trial of each chargs, and the proceedings upon the first trial esnuot
be incorporated with those npon the second.’”’ Per Killam J. in R, v. Riel
(No, 2), {1885), 1 Terr. L.R. at page 60.

In Attorney-General v. Bertrand (1867), L.R. 1 P,. 520, the facts wers
that a prisoner had been fried in New Houth Wales for felony, after a
pravious trial and digagreement of the jury thereat. On the second trial
some of the witnesses were re-sworn, mnd their evidence given af the first
trial was read over to them from the judge’s notes at the instance of the
presiding judgre, who informed each witness that he intended to read over
the notes whieh he, the judge, had taken of the evideunce givem by the

- witness at the former trial, and that if the witness wished to add anything
to the evidenee he had then given, or to alter or correct it in any way, he
could do go. The judge also then informed the counsgel for the prisoner and
the eounsel for the erown that it either of them wished to ask the withess
any questions he could do so. No specific or definite consent was given by
the prisoner or his counsel as to the proposed eourse being adopted, or asto
any speeifie witness being thus examined, but no objection was then made
by the prisener or his eounsel, and they were considered by the court to
have agsented fo the course propozed. The Judicial Committee expressed
the opinion that such & mode of laying the evidenece before the jury was to
be diseouraged, although not amounting in law to a mis-trial.

- 748. New trial by order of Minister of Justice.—
If upon any application for the merey of the Crown on behalf
of any person convieted of an indictable offence, the Minister
of Justice entertains a doubt whether such person onght to have
been convieted, he may, instead of advising His Majesty to
Temit or commute the sentence, after snch inquiry as he thinks
proper, by an order in writing direct a new trial at such time
and before such Court as he may think proper.

A new trinl was granted by the Minister of Justice under this section en
the discovery of new evidenoce in R.v. Sternaman (1898), 1 Can. Cr. Cas. 1.

749, Intermediate effects of appeal.—The sentence
of a Court shall not be suspended by reason of any appeal,
unless the Court expressly so directs, except where the sentence
is that the accused suffer death, or whipping. The production
of a certifieate from the officer of the court that a question has
been reserved, or that Jeave has been given to apply for a new
trial, or of a certificate from the Attorney-General that he has
given leave ‘to move the Court of Appeal, or of a certificate
from the Minister of Justice that he has directed a new trial,
shall be a sufficient warrant to suspend the execution of any
sentence of death or whipping.
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2. In all cases 1t shall be in the diseretion of the Court of
Appeal in directing a new trial to order the accused to be ad-
mitted to bail.

Bee see. T44 ag amended.

750. Appeal to Supreme Court of Canada.—Any per-
son convicted of any indictable offence, whose conviction has
been affirmed on an appeal taken under s. 742, may appeal to
the Supreme Court of Canada against the affirmance of such
conviction; and the Supreme Court of Canada shall make such
rule or crder thereon, either in affirmance of the conviction or
for granting a new trial, or otherwise, or for granting or refusing
such application, as the justice of the case requires, and shall
make all other necessary rules and orders for carrying such rule
or order into effect: Provided that no such appeal can be taken
if the Court of Appeal is unanimous in affirming the conviction,
nor unless notice of appeal in writing has been served on the
Attorney-General within fifteen days after such affirmance or
such further time as may be allowed by the Supreme Court of
Canada or a judge thereof,

2. Unless such appeal is brought on for hearing hy the
appellant at the session of the Supreme Court during which
such affirmance takes place, or the session next thereafter if
the said conrt is not then in session, the appeal shall be held
to have been abandoned, unless otherwise ordered by the
Supreme Court or a judge thereof.

3. The judgment of the Supreme Court shall, in all cases,
be final and conclusive. 50-51 V., e 50,8 1.

8upreme Court af Canada.]—The dissent from the ‘‘opinion '’ of the
majority (Cr. Code 742) by eny of the judges of the Court of Appeal, whigh
is necessary in order to confer the right of & further appeal to the Supreme
Court of Canada, has reference to the ** decision’” or ** judgment ’* of such
majority in affirmance of a convietion (Cr. Code 750} ; and where & majority .
of the Court of Appesl in directing a new trial also expressed their econ-
gurrence (two of them dissenting) with that part of the decision a'pp.e&led
from by which it was held that certain evidenee was properly admitted,
the laiter decision is not reviewsbla by the Supreme Court of Canada.
Vian v, R, (1898), 2 Can. Cr, Cas. 54¢ {3.C. Can.).

In Michselmas Term, 1877, certain questions of law reserved, which
aroae on the trial of the appellants, were argued before the Court of Queen’s
Beuch for Ontario, composed of Harrison, C.J., and Wilsen, J., and in
Pebruary, 1878, the said court compomed of the same judges delivered
judgment affirming the econvietion of the appellants for manslaughter. The
Court of Queen’s Bench for Ontario when full is composed of a Chief Jus-
tiee and two puisne judges. On appeal to the Supreme Court of Canada it
waa held that the convietion of the Court of Queen’s Bench, although
affirmed by only two judges, was unanimous, and therefore not appealable.
R. v. Amer (1878), 2 Can, 8.C.R. 592.

LR
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‘Where the decision iginfaveurof the prisonertheSupremeéourtofCanada,
exercising the ordinary appellate powers of the eourt, may give the judgment
whieh the eourt whose judgment is appealed from ought to have given, snd
may order prisomer’s discharge. R.v. Laliberté (1877), 1 Can. 8.C.R. 117,

By Rule 48, of the SBupreme Court of Canada, in criminal appeals and in
appeals in cases of habeas eorpus, and unless the sourt or judge shall ather-
wise order, the '* cage’' muat be filed as follows:—

(1.) Iun appeals from auy of the provinces other than British Columhia,
&t least one month before the first day of the session at whieh it is st
down to be heard, .

{2.) In appeals from British Columbia, at least two months before the
gaid day.

Rule 49 is as follows:—

In matters of eriminal appeais, and appeals in matters of habeas corpua,
notice of hearingshall be served the respective fimes hereinafter fixed before
the first dayof the generalor special session at which the same is appointed
to be heard, that is to say: )

(1.} In appeals from Ontario and Quebec, two weeks.

(2.) In appeals from Novs Seotia, New Brunswick and Prince Edward
Island, three weeks.

(3.} In appeals from Manitoba, one month.

(4.) In appeals from British Columbis, six weeks,

Contempt of eourt is.a criminal proceeding acd, unless the eourt
appealed from was not unanimous in sffirming the convietion, an appeal
does not lie to the Supreme Court of Canada from & judgment in proceedings
therefor, Eliis v. B. (1893}, 22 Can. 8.C.RE. 7; O'Bhes v. O'Shea, 15
P.D.§9. Ard it is questionable whether a contempt in respeet of the pub-
lieation of improper newspaper commenton a pending canse is an indictable
offence under this seetion so as to permit an appesl in any ease. Strong,J.,
in Ellis v. K. (1893}, 22 Can. S.C.R. at p. 12,

751. Appeals to Privy Council abolished,— Notwith-
standing any royal prerogative, or anything contained in The
Interpretation Act or in The Supreme and Ewxchequer Courts
Act, no appeal shall be brought in any criminal case from any
Judgment or order of any court in Canada to any court of appeal
or authority, by which in the United Kingdom appeals or
petitions to His Majesty in Council may be heard. 51 V., c.
43,8 1. .

Hee note to see. 742,

42—CRIM. CODE.
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PART LITL,

SPECIAL PROVISIONS.
SEcr. '
752. Further detention of person accused. _
758. Question raised at trial may be reserved for decision. |
754 Practice in High Court of Justice for Oniario.
755. Commission of court of assize, &c.
756. Court of general sessions.
757. Time for pleading to indictment wn Onfario.
788. Rule to plead.
- 769. Delay in prosecution.
760. Calendar of criminal cases in Nova Scotia.
761. Criminal sentence in Nova Scotia.

¥52. Further detention of person accused.—When-
ever any person in custody charged with an indictable offence
hag taken proceedings before a judge or criminal court having
jurisdiction in the premises by way of certiorari, habeas corpus
or otherwise, to have the legality of his imprisonment inquired
into, such judge or court may, with or without determining
the question, make an order for the further detention of the per-
gon accused, and direct the judge or justice under whoge war-
rant he iy in custody, or any other judge or justice to take any
proceedings, hear such evidence, or do such further act as in
the opinion of the court or judge may hest further the ends of
justice.

Further delention on habeas corpus, ete.]—It wag heldinRe Timson (1870},
1..R. 5 Exch, 257, that where a prisoner is hrought up on & writ of habeas
corpus, and the return shews a eommitment bad on the face of it, the
sourt will not, on the suggestion that the convietion is good, adjourn the
case for the purpose of having the eonvietion brought up, and amending
the commitment by it in & case where the magistrates bad mot brought the
convietion before the eourt, although served with notiee and appesring by
eonngel,

To R. v. Fife (1889), 17 Ont. R. 710, a warrant of commitment for
trial, issued in & preliminary enguiry upen a charge of having ** wilfully
and maliciously ’* burned down & fence, was quashed by MaecMahon, J., a8
imsufficiont beeause it did not echarge slso that the act was done
¢Cunlgwially.”” The prosecution was there taken under the Malisious
Injuries to Property Act, R.S.C. 1886, ch. 163, sec. 58. nnder which seetion
the injury must have been dome ‘* unlawfully and malieionsly "’ in order to
sonstitute an offence thereunder.
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In R. v. Chaney (1838), 5 Dowl, 281, the commitment was likewiss
defective in not alleging matter essential to the offence, and the right to
eertiorari on the part of the acensed had been taken away by statute, but
not the right to habess corpus. The court held that unless the Crown
brought wp the conviction, the commitment, although defeetive, would be
considered as a true recital of it.

Where, however, the application is one upon affldavite for a whit of
habeas corpus, the usnal practice is to require that the eonvietion be
brought up, before the court wiil take any notice of a defect in the warrant ;-
and for this purpose & certiorari is taken to bring up the record, and a writ
of habeas corpug to bring up the defendant, R. v. Taylor, 7 D. & R. 622,

The inelusion of the process of esrtiorari in Code gee. 752, supra, leads
to the inference that the powers thershy conferred are to apply Bs well after
a8 before the conviction, and that a person convieted still remsaing a pergon
““charged’’ with an indietable offence.

If the evidence as to the scommission of the alleged offence is conflieting,
and the term of imprisonment imposed by the convietion, is in excess of
that suthorized by law, the judge before whom the case is brought on
habeas corpus should not exercise the powsrs conferred by sec. TH2 of
ordering further detention, but should discharge the prisoner. R. v.
Randolph (1900), 4 Can. Cr. Cas. 165 (Ont.}. The warrant of commitment
ean be amended only where there iz a ‘* valid eonvietion to sustain the
same.” Code sec. 800.

If the convietion is by & court of record“having general jurisdietion of
the offence charged, habesy corpnas will not lie. Re Sproule, 12 Can. 8.C.R.
140; Re D. C. Ferguson, 24 N.8.R. 106. In such cage the right to hold the
prisoner i3 founded on the faet of a sentence having been pasged by sueh &
court, Ibid. A decision of 8 County Court Judge’s eriminal court under

-the Speedy Trials procedure ¢an only be reviewed by reserved csse or

appeal az provided by the Code, and not by habess ecorpus. R. v. Burke
(1898),1 Can. Cr, Cas. 538 (N.8.),

Where the convietion itself wae lodged with the gaoler as his authority
for the detention in lieu of a warrant of commitment, the judge before whom
the prisoner is brought upen habeas corpus may properly order the further
detention of the prisoner for a limited time until n warrant in due form can
I()e obt}ained from the magistrate. R, v. Morgan (1801), 5 Can, Cr. Cas. 63

QOnt.}.

" Where the evidence as to the commission of the alleged offence is con-
flieting, and the term of imprisonment imposed by the gonviction is in
excess of that authorized by law, the judge before whom the cage is brought
on habeas corpus shounld not exercise the powers conferred by see. 752, of
making au order for the further defention of the nocused. R. v. Randolph
(1900}, 4 Can. Cr. Cas. 165 (Ont.). .

A eourt of one provinee has no jurisdiction to direst an ingniry before a
justice or & judge in another province, or the hearing of further evidence
in another provines, to controvert the allegation of jurisdietion. This gee-
tion ig to he applied only to cases where the habeas corpus issuss in the
aame provinee in which the commitment is made. R. v. Defries (1894}, 1
Cen. 'r, Cas, 207 (Out.).

753. Question raised at trial may be reserved for
decision.—Any judge or other person presiding at the sittings
of a court at which any person is tried for an indictable offence
under this Act, whether he is the judge of such court or is
appointed by eommission or otherwise to hold such sittings, may
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reserve the giving of his final decision on questions raised at the
trial; and his decision, whenever given, shall be considered as if
given at the time of the trial. R.8.C. e. 174, 5. 269,

v54. Practice in High Court of Justice of Ontario.
~—The practice and procedure in all criminal cases and matters
in the High Court of Justice of Ontario which are not provided
for in this Aet, shall be the same as the practice and procedure
in similar cases and matters heretofore. R.8.C. ¢ 174, s
270.

755. Commission of Court of Assize, ete.—If any gen-
eral commission for the holding of a court of assize and nist
prius, oyer and terminer, or genersal gaol delivery is issued by
the Governor-General for any county or district in the Provinee
of Ontario, such commission shall contain the names of the jus-
tices of the Supreme Court of Judicature for Ontario, and may
also contain the names of the judges of any of the county courts
in Ontario, and of any of His Majesty’s counsel learned in the
law duly appointed for the Province of Upper Canada, or for
the Province of Ontario, and if any such commission is for a
provisional judicial distriet, such commission may contain the
name of the judge of the district court of the said distriet,

9. The said courts shall be presided over by one of the jus-
tices of the said Supreme Court, or in their absence by one of
such county court judges or by one of such counsel, or in the
case of any such district by the judge of such district court.
R.8.C. e 174, s. 271,

The Governor-General of the Dominion of Canada, exercising the pre-
rogative right of the Crown, can issue a commission to hold a Court of Oyer
and Terminer, and Genaral Gaol Delivery, already established ir a province.
R. v. Amer (1878}, 42 U.C.Q.B. 891, And the Lisutenant-Governor of a
province, as well a8 the Governor-General, hag the power to isgue eom-
missions to hold Courts of Aseize. Ib., p. 403,

756 Court of General Sessions.—It shall not be neces-
sary for any Court of General Sessions in the Province of
Ontario to deliver the gaol of all prisoners who are confined
upon charges of theft, but the court may leave any such cases
to be tried at the next court of oyer and terminer and general
gaol delivery, if, by Teason of the difficulty or importance of the
case, or for any other cause, it appears to it proper so to do.
RS.C. e 174, 5. 272.
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The Court of General Sessions is not properly an inferior court; it is a
Court of Oyer and Terminer, R. v. MoDonald (1871), 31 U.C.Q.B. 337;
Campbell v. R., 11 Q.B. 799, 814. It is, however, a court which doss not
-pogsess BUY greater powers than are conferred upon it by statute. It has s
general jurisdietion over offences attended with a bremch of the peace, and
has also such other powers ss are conferred upon it by etatute. R. v.
Dunlop, 15 U.C.Q.B. 118; R. v. MeDonald {1871}, 31 U.C.Q.B. 337.

75%. Time for pleading to indictment in Ontario.—
If any person is prosecuted in any division of the High Court
of Justice for Ontario for any indictable offence, by informa-
tion there filed, or by indictment there found or removed into
such court, and appears therein in term time in person, or, in
case of a corporation, by attorney, to answer to such informa-
tion or indictment, such defendant, upon being charged there-
with, shall not imparl to a following term, but shall plead or
demur thereto, within four days from the time of his appear-
ance; and in defaunlt of his pleading or demnrring within four
days as aforesaid judgment may be entered against such defend-
ant for want of a plea. R.8.C. c. 174, s. 273,

758. Rule to plead.—If such defendant appears to such
information or indictment by attorney, he shall not imparl to
~ a following term, but a rule, requiring him to plead, may forth-
with be given and served, and a plea to such information or
indictment may be enforced, or judgment in default may be .
entered in the same manner as might have been done form-
erly in cases in which the defendant had appeared to such
information or indictment by attorney in a previous term; but
the eourt, or any judge thereof, npon sufficient cause shown for
that purpose, may sallow further time for such defendant to
plead or demur to such information or indictment. R.8.C.
e 174, 5. 274,

759. Delay in prosecution.—If any prosecution for an
indictable offence, instituted by the Attorney-General for
Ontario in the said court, is not brought to trial within twelve
months next after the plea of not guilty has been pleaded
thereto, the court in which such prosecution is depending, upon
application made on behalf of any defendant in such prosecution
of which application twenty days’ previous notice shall be given
to such Attorney-General, may make an order anthorizing such
defendant to bring on the trial of such prosecution; and there-
upon such defendant may bring on such trial secordingly unless
a nolle prosequi is entered to such proseention. R.8.CL e, 174,
8. 275,
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760. Procedure in Nova Scotia.—In the Province of
Nova Scotia a calendar of the eriminal cases shall be sent by
the Clerk of the Crown to the grand jury in each term, together
with the depositions taken In each case and the names of the .
different witnesses. '

This section applies only to Nova Scotia. The amendment consists in
atriking out the lagt two lines of the section which read thus: ‘‘And the
jndietment shall not be made out, except in Halifax, until the grand jury
80 direets.”’ 'The distinetion thus made between Helifax and the eountry
was found to be very inconvenient in praetiece. The decision of the Bupreme
Court of Nova Seotis in R. v. Townsend, 3 Can. Cr. Cas. 29, as to the
validity of an indietment in Nova Seotia without the words *‘true bill "’
being endorsed by the foreman of the grand jury, must now be viewed in
the light of this amendment.

¥61. Criminal sentence in Nova Scotia,—A judge of
the Supreme Court of Nova Scotia may sentence convicted
eriminals on any day of the sittings at Halifax, as well as in
term time. R.8.C. e. 174, 8. 277,



ParT LIV, SPEEDY TRIAL. [§ 763] 663

PART LIV,
SPEEDY TRIALS OF INDICTAELE OFFENCES.

SEcrt.

168. Application.

768, Definitions.

764. Judge to be o court of record.

765, Offences triable under this Part.

766. Duty of sheriff after committal of accused.

767, Arrasgnment of accused before judge.

768. Persons jointly accused.

769. Blection after refusal to be tried by judge.

770. Continuance of proceedings before another judge.

w71, Election ofter commitial under Parts LV, or LVI.

772, Trial of aeccused. '

178, Trial of offences other than those for which accused is

comanitied. :

- 774, Powers of judge.

775. Admission fo bail. _

776, Bail in case of election of itrial by jury.

177, Adjournment.

778. Powers of amendment.

779. Recognizances to prosecute or give evidence fo apply lo
proceedings under this Part.

780. Witnesses to atftend throughout trial,

781. Compelling attendance of witness,

762. Application of Part LIV.—The provisions of this
part do not apply to the North-West Territories or the District
of Keewatin. 52 V., e. 47, s. 8

(Amendmenits of 1895 and 1900.)

63. Definitions,—In this part, unless the context other-
wise requires—
{a) the expression * judge’ means and inelndes—
(i.) in the Provinee of Ountario, any judge of a
county or district court, junior judge or deputy judge
authorized to act as chairman of the General Bessions of
the Peace;

¢
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(ii.) in the Province of Quebec, in any ~distriet
wherein there is a judge of the sessions, such judge of
sesamns, and in any district wherein there is no Judge
of sessions but wherein there is a district magis-
trate, such distriet magistrate, and in any distriet
wherein there is neither a judge of sessions nor a dis-
trict magistrate, the sheriff of such district;

(iii.) in each of the Provinees of Nova Scotia, New
Brunswick and Prince Edward Island, any judge of
a county court;

(iv.) in the Province of Manitoba the chief justice,
or a puisne judge of the Court of King’s Bench, or any
judge of & county court;

{v.) in the Provmce of British Columbia the chief
justice or a puisne judge of the Supreme Court, or any
judge of a county court;

(6) the expression “ county attorney ” or “ clerk of the
peace”’ inecludes, in the Provinee of Ontario, the county
Crown atterney, in the Provinees of Nova Scotia, New

- Brunswick and Prince Edward Island, any clerk of a county
court, and in the Provinee of Mamtoba, any Crown attorney,
the prothonotarv of the Court of King’s Bench, and any
deputy prothonotary thereof, any deputy clerk of the peace,
and the deputy clerk of the Crown and pleas for any district
in the said province. 52 V., ¢ 47, 5. 2.

‘The Speedy Trialg Aet, 52 Viet., ch. 47 {D.}, from which Part 54 is

derived, is not s statnte sonferring jurisdietion, but is an exercise of the

powsar of Parliament to regulate criminal procedurs. In re County Courts
of British Columbia (15862), 21 Can, 8.C.R, 446.

Whether the judge presiding at the trial had jurisdiction to summarily
try the defendants under this.part of the Code is a '‘question of law’’
under sec, 743 and may be the subjeet of a reserved caze. R. v, Paguin
(1898), 2 Can. Cr. Cas. 134 {Que.).

764. Judge to be a court of record.—The judge sit-
ting on any trial nnder this part, for all the purposes thereof
and proceedings connected therewith or relating thereto, shall
be a court of record, and in every provinee of (lanada, except
the Province of Quebec, such court shall be called “ The County
Court Judge’s Criminal Court” of the county or union of
counties or judicial district in which the same ig held.

2. The record in any such case shall be filed among the
records of the court over which the judge presides, and as part
of such records. 52 V., e. 47, 5. 4. '
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One of the conssquences of a distrie} magmtra.te in Quebec acting under
the Bpeedy Trials sections being a court of record is thet his ]udgment enn-
not be enquired into on habeas corpus. Ex p. O’Kane, Ramsay’s Cases
{Que.) 188.

The Habeas Corpue Act, ¥0-30 Viet., 1866 (Prov. of Can.}, ch. 44, now
k.8.0, 1897, c. 83, precludes the right to 8 wnt of habeag corpus whete the
judgment conviction or deeres is that of a *‘ eourt of reecord.’’

The County Judges Criminal Court in Ontario was constituted by 37
Viet., 1873 (Ont,), eh. 8,sub-see. 57 and 58. By sec. 57, now R.8.0. 1807,
oh. 57, sec. 1, the judge of every county court, or the junior or deputy judge
thereof, nuthorized to act as chairman of the general sessions of the peace
for any county, is constituted '’ & court of record for thetrial cut of sessions
and without a jury, of any persons committed to gaol on & charge of being
guilty of any offence for which sueh person msy be tried st a eourt of
geneoral sessions of the peace, and for which the person se ¢ommitted con-
sents to be tried out of sessions and without & jury®’; and by see. 58, now
R.8.0. 1807, ch, 57, sac. 2, the court so constituted was styled ‘‘ The County
Judge’s Criminal Court ' of the county in which the same is held.

The ecourt so constituted has all the powers and duties whieh sees. 763-
781 of the Code purport fo give, 50 far ag the Leglsla’aure of Ontario eax
confer the same, R.8.0. 1897, ch. 57, sec. 1.

Being a court of reeord its judgment eannot be reviewed on a writ of
habeas corpus. R. v, 8t, Denis (1875) 8 Ont, Pr. 183 R v, Marray {1897),
1 Can. Cr, Cas, 452 (Ont.).

{Amendment of 1900.)°

765. County judge’s criminal court.—Every person
committed to gaol for trial on a charge of being guilty of any
of the offences which are mentioned in section 539 as being
within the jurisdietion of the General or Quarter Sessions of
the Peace, may, with his own consent (of which consent an
entry shall be made of record), and subject to the provisions
herein, be tried in any province under the following provisions
out of sessions and out of the regular term or sittings of the
court, whether the court before which, but for such eonsent,
the said person would be triable for the offence charged, or the
grand jury thereof, is or is not then in session, and if such person
is eonvicted, he may be sentenced by the judge.

2. A person who has been bound over by a justice under
the provisions of section 601 and has either been unable to
find bail or been survendered by his suretips, and 1s in cus-
tody on such a charge, or who is otherwise in custody awaiting
trial on such a oharge, shall be deemed to be committed for
trial within the meaning of this section.

The amendment is in the addition of the sesond sub-gection. The
Qupreme Court of Nova Seotia had held that the former section only applied
where the person was astuilly and formally ‘feommitted for trial,’’ and not
to the other sages to which it is now extended. R. v. James Gibaon, 3
Can, Cr. Cas. 451, and R, v. Bmith, 3 Can. Cr. Cas. 467. .
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Election of speedy trial.]—In & British Columbia case before the amend-
ment of this sestion it was held by MeColl, 3., that the words *‘committed
to gaol for trial’’ should be coustrued as imeluding any case where the
accused is found in custody charged with an offence in respeet of whieh he
has the right to elect in favour of aspeedy trial, and aithough he is s0 in
custody by reason of his surrender for the purpose of appearing before the
judge to elect 8 speedy trial after being ndmitted to bail by the magistrate
under see. 601, the magistrate deelining to ¢ommit him for trial. R. v.
Lawrence (1806}, 1 Can. Cr. Cas. 295. But in Nova Scotia 8 more limited
eonstruction was plaeed upon it, and it was held that a person not com-
mitted by the magistrate, but admitted to bail by him under sec. 601, was
not & person ‘‘ ecommitted to gaol to trial,’’ although he had given himself into
eustody. K. v.James Gibson (1896},3 Can, (v, Cas, 451; K. v. Smith (1808),
3 Can, Cr. Cas. 467, In consequence of these conflicting decisions sub-
see. (2} was introdueed in 1900.

The prisoner’s reply upon arraignment that ** for the present *’ he elected
to be tried without a jury is a sufficient election, R. v. Ballard (1887), 1
Can, Cr, Cas. 96, 28 Ont, R, 480,

Consent does not confer jurisdiotion, and the aecused may, upon an
appesl by way of case reserved, object to the jurisdietion of the tribunal he
has himgelf selected if the ease does not properly come within the provisicns °
of this Part, K. v. Smith (1898) 3 Can. Cr. Cas. 467 (N.8.).

Semble, an sceused person may, upon a preliminary enquiry, waive the
preliminary examination inte the charge snd econgent to be committed for
trial without any depositions heing taken; but as the ‘‘eharge’ in the
County Judges’ Crimingl Court must be prepared from the depositions {see.
767), the aceused, committed without depositions having been taken, has no
right toeleot to be tried at the County Judges’ Criminal Court. R.v.James

. Gibson {1896}, 3 Can. Cr. Cas. 451 {N.8,}; but see note o ses. T67.

The surrender by a defendant himself out on his own bail, has the effect
of remitting him to eustody, and enables him to avail himself of the Speedy
‘Trials elauses, and to elect to be tried summarily; and where a defendant
had s0 elected an indietment subsequently laid against him ot the assizes
wag held bad end quashed even after plea pleaded where the plea was made
through inadvertenee. ‘R. v, Burke {1803}, 24 Ont.R. 64. '

In that ease MacMahon, J., said :—** The defendants were by the police
magistrate ‘ committed to gaol for trial;’ they gave bail to appear for trisl,
80 that when they were rendered by theirbail, they stood in the sBame position
ad¢ if they had never been bailed, snd were therefore * committed to gaol for
trial; ’ and, if so committed, they were confined, as far a8 it was necessary -
for the sheriff so to de, when they were almost immediately brought before
the judge to elect as to the mode of their trinl. The date for proeesding
under the Speedy Trials Aet was fixed by the judge, and the defendants
having appeared, they had & right to be tried by the forum, which the
statute sgid ghould be theirs if they so elected, They eannot be deprived
of that right hecause the Crown Uounsel had determined on presenting bille
and having them found by the grand jury; for the statute saysthey may eleet
te be tried, although the grand jury is sitting.”’

If the accused, after eleeting in favour of a speedy trial, hisright to whieh
ie disputed by the Crown, takes no further steps to obtain that right and is
then indieted at the next court of Oyer and Terminer, his plea to such
indiotment will conelude him a8 to the mode of trial, and he eanmnot after-
warde elect for s epeedy trial without u jury. R,v.Lawrenee (1896}, 1 Can.
Cr. Cas, 295 (B.C.). In the Iatter case the Crown consented to the with-
drawal of the plea to the indictinent, upen a.statement by the counsel for
the accused that the plea was made inadvertently. Bee also R. v. Burke,
Bupra, .
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If imprisonment in & common gaol is ordered on a conviction under this
part {LIV.) it shall be with or without hard iabour in the diseretion of the
eourt or person passing sentence, and if it is to be with hard labour the
sentence shall so direet. See. 955 (6).

766. Duty of sheriff after committal of acensed.—
Every sheriff shall, within twenty-four hours after any prisoner
charged ag aforesaid is committed to gaol for trial, notify the
judge in writing that such prisoner is so confined, stating his
name and the nature of the charge preferred against him,
'whereupon, with as little delay as possible, such judge shall
cause the prisoner to be brought before him.

(Amendment of 1900.)

2. Where the judge does not reside in the county in which
the prisoner is committed, the notification required by this sec-
tion may be given to the prosecuting officer, instead of to the
judge, and the prosecuting officer shall in such case, with as
little delay as possible, cause the prisoner to be brought before
him. ’

Bubeseetion (2), added in 1900, wes intended to remedy an inconvenienece
which exigts partienlarly in the meritime provinees, where a judge's juris-
diction extends sometimes over three or four ecunties., Under the seefion
as it formerly wes, it was necessary for the judge to receive mnotice for the
purpese of going to where the prisoner was; to call the prisoner hefore him
to make hia election, and he wss obliged to go back on another dey for the
purpose of holding the trial,

By the amendment it is provided that in sueh eases notice shall he given
to the prosecuting officer. He will then notify the judge, and the judge will

come on the day fixed for the frial, go that he will not be obliged to make
two trips for the purpose of holding the trial.

Sae notes to sections 765 and 767.

(Amendment of 1900.)

767. Arraignment before county judge.—The judge
or such prosecuting officer upon having obtained the deposi-
tions on which the prisoner was so committed, shall state to
him—

(a) that he is charged with the offence, deseribing
it;
{b) that he has the option to be forthwith tried before

a judge without the intervention of a jury, or to remain in

custody or under bail, as the court decides, to be tried in

the ordinary way by the court having criminal jurisdie-
tion, :
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2, If the prisoner has been brought before the prosecuting
officer, and consents to be tried by the judge, without a jury,
such prosecuting officer shall forthwith inform the judge, and
the judge shall thercupon fix an early day for the trial, and
communicate the same to the prosecuting officer; and in such
case the trial shall proceed in the manner provided by sub-see-
tion 8.

3. If the prisoner has been brought before the judge and
congents to be tried by him without a jury, the prosecuting
officer shall prefer the charge against him for which he has been
committed for trial, and if, upon being arraigned upon the
charge, the prisoner pleads guilty, the prosecuting officer shall
draw up a record as nearly as may be in one of the forms MM
or NN in schedule one, such plea shall be entered on the record,
and the judge shall pass the sentence of the law on such pris-
oner, which shall have the same force and effect as if passed

"by any court having jurisdiction to try the offence in the
ordinary way.

4, If the prisoner demands a trial by jury, he shall be
remanded to gaol. :

5. Any prisoner who has elected to he tried by jury, may,

" notwithstanding such election, at any time before such trial has
commenced, and whether an indictment has been preferred
against. him or not, notify the sheriff that he desires to re-elect,
and it shall thereupon be the duty of the sheriff and judge, or
prosecuting officer to proceed as directed by section 766, and
thereafter, unless the judge, or the prosecuting officer acting
under sub-seetion 2 of that section, is of opinion that it wonld
not be in the interests of justice that the prisoner shonld be
allowed to make a second election, the prisoner shall be pro-
ceeded against as if his gaid first election had not been made.

Fory MM,—
FORM OF RECORD WHEN THE PRISONER PLEADS NOT GUILTY.

(Canada,
Province of , }
County of
»Be it remembered that A. B. heing a prisoner in the gaol of
the said eounty, committed for trial ov a charge of having on
' day of , in the year stolen, &e. {(one
cow, the property of C. D., or as the case may be, stating briefly
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the offence) and having been brought before me (describe the
judge) on the day of , in the year , and
asked by me if he consented to be tried before me without the
intervention of a jury, consented to be so tried; and upon the

day of , in the year , the said A. B,
‘being again brought before me for trial, and declaring himself
ready, was arraigned upon the said charge and pleaded not
guilty; and after hearing the evidence adduced, as well in sup-
port of the said charge as for the prisoner’s defence (or a sthe
case may be), I find him to be guilty of the offence with which
he is charged as aforesaid, and I accordingly sentence him to
(here insert such sentence as the law allows and the judge thinks
right), (or 1 find him not guilty of the offence with which he
ig charged, and discharge him accordingly).

Witness my hand at , in the county of )
this day of , in the year .
0. K,
Judge.
Form NN,—

FORM OF RECORD WHEN THE PRISONER PLEADS GUILTY.

Canada,
Provinee of ) }
County of
Be it remembered that A. B., being a prisoner in the gaol of
the said eounty, on a charge of having on the day of
, in the year , stolen &e. (one cow, the property

of C. D., or as the case may be, stating briefly the offence),
and being brought befgre me (describe the judge) on the
day of , in the year , and asked by me if he
consented to be tried before me without the intervention of a
jury, eonsented to be so tried; and that the said A. B. being
then arraigned upon the said charge, he pleaded guilty thereof,
wherenpon T sentenced the said A. B. to (here insert such sen-
tence as the low allows and the judge thinks right),
Witness my hand this day of , in the year
: 0. K,
Judge.

It kad beon held that the technieal effeet of a pricomer’s having once
elected to he tried by jury was that his power to eleat was thereby exhansted.
That rule delayed a trisl uselessly, involved ineremsed expense to the
Crown and to the prieoner, and prolonged the $ime of imprisonment of a
man who on the trial might be found not gunilty. Sub-section 5 is a new
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gub-section intended to obviate the difficulty by providing that the prisener
may re-elect. The other changes were necessitated by the change of pro-
eedure under sect‘r_on 766,

Preferring the charge.]—Inasmuch as the *‘charge’’ in the County
Judge's CUriminal Court must, under that section, be prepared from *‘ the
depositions,’ it is douhtful whether an aceused person, committed by con-
sent upon a preliminary inquiry at whick no evidenes was taken, such evi-
denes being waived by the prisoner, has s right to select in favour of a
speedy trisl without a jury. In R. v, Gibson (1896}, 3 Uan. Cr, Caa. 451, it
was held that he had not, but queere whether the sworn information is not
8 part of the depositions sufficient in sueh ease for the drawing of the
‘* gharge,”’ :

" The reeord is properly framed if it states the offernce charged in such
form as the depositions or evidence shewed it should have been; and the
judge’s jurisdiction was not confined to the trial only of the charge us stated
in the ¢ommitment. Cornwall v. R. {1872), 33 U.C.Q.B. 106.

Where no amendment is made (see. 778) and no new charge is substituted
{sec. T73) the prisoner ecannot be tried for any offenee with which he is not
eharged or whieh is not ineluded in the charge against kim, The judge is
in the same position as a jury would oceupy if the prisoner were on trial
before them. R. v. Morgan (1893), 2 B.C.R. 329, So where tha eharge
was forgery mnd there was no evidenee to conviet of that offence, the judge
cannct record a eonvietion for obtaining money by false pretences, although
the evidence addnced would support sueh a eharge. Ibid.

A reserved case upon an objection taken before pleading, that the reecord
or charge, npon which the accused was arraigned for a ** gpeedy trial,”’ was
not founded upon the evidence adduced at the preliminary enguiry, should
not be heard by the appellate court to whieh it is referred until after the

- trial has heen concluded, snd then only in ease of eonvietion. R. v. Tre-
panier (1901), 4 Can. Cr. Cas. 258 (Que.}.

Election againgt jury trial.]—Se¢e note to see. 765.

Changing his election.]|—Where s prisoner on arraignment before the
County Louri Judge slects in favour of a speedy trial under Part LIV. of the
Code, he cannot withdraw the election so made and obtain a trial by jury.
Bub-zee, § of sec. 767, a8 amended 1900, gives the aceused the right of re-
election only in ecase his first election was for trial by jury. R. v. Keefer
{1901}, 5 Can. Cr, Cas. 122 (Ont,).

Before the amendment of 1900 it had been held in Ontario that a prisoner
arraigned before a county judge under secs. 766 and 767, and who had there-
upon demanded a trial by jury and eleefed not to be tried forthwith by Buch
judge without a jury, had no absolute right after remand to goal to change
the election 8o made; and this notwithstanding thet the election made by
him v;as made under mistake. K. v, Ballard (1897), 1 Can. Cr. Cas. 96
{Ont.},

But in B. v. Prevost (1895), 4 B.C.R. 326, it was held by Crease, J.,

that a prisoner who had elected to be tried by a jury, might afterwards re-
eleet in favour of & speedy trial on applieation for leave to abandon his
‘former alection, and that the rourt would have inherent jurizdietion over
the sheriff, as its officer, to direct him to produce the prisoner. Parligment
then passed the amending statute, which, however, is limited to ecases whare
the prisoner has sleeted to be tried ‘‘by jury,’’ and under the maxim
‘‘ expressio unius, ete.,’”’ it must be taken that the power of re-election so
given shall not apply in cases of sleetion of trial without a jury.

Hee alza sees, 769-771.
Persons jointly accused. |—See see. 768,
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Amendment of chavge.]—The judge has all the powers of amendment
which any court mentioned in see, 763 would have if the trial were before
sguch eourt, See, 778,

Substituting new churge, ]—Ses see, 773.

Addjournment.]—Notwithstanding sec. 777 authorizing the adjournment of
4 trial, it is not competent for a judge trying & charge under this section to
postpone his deeizgion on the firsd charge until he hes heard the evidence on
several other charges against the same accused party, and to then decide
the guestion of guilt in all. Te interjeet onme trial into another trial of the
same accused person for ancther offence is & proceeding which prejudices
hig defence and entitles him to a new trial on both charges, If time be
required in the first case for deliberation on the question of guilt after
hearing the evidence, an adjournment may be made, but the trial of the
subsequent charges must likewise be postponed. R. v. MceBerny (1897), 3
Can. Cr. Cas. 339 (N.B.).

768. Persons jointly aceused.—If one of two or more
prisoners charged with the same offence demands a trial by
jury, and the other or others consent to he tried by the judge
witheut a jury, the judge, in his discretion, may remand all
the said prisoners to gaol to await trial by a jury. 52 V., c
47, 8. 8,

769. Election after refusal to be tried by judge.
If, under Part LV. or Part LVI, any person has been asked
to elect whether he would be tried by the magistrate or justices
of the peace, as the case may be, or before a jury, and he has
elected to be tried before a jury, and if such election is stated in
the warrant of committal for trial, the sheriff and judge shall
not be required to take the proceedings directed by this part.
52 V., e 47, 8 9. _

2, But if such person, after his said election to be tried by
a jury, hae been committed for irial he may, at any time before
the regular term or sittings of the court at which such trial by
jury would teke place, notify the sheriff that he desires to
re-elect ; whereupon it shall be the duty of the sheriff to pro-
ceed as directed by section 766, and thereafter the person so
committed shall be proceeded against as if his said election in
the first instance had not been made. 53 V., c¢. 87, s, 30.

770. Continuance of proceedings before another
judge.—Proceedings under this part commenced before any
judge may, where snch judge is for any reason unable to act,
be continued before any other judge competent to try prisoners
under this part in the same judicial distriet, and such Iast men-
tioned judge shall have the same powers with respect to such
proceedings ag if such proceedings had been commenced before
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him, and may caunse such portion of the proceedings to he
repeated before him as he shall deem necessary. 53 V., ¢. 37,
8. 30.

771, Election after committal under Part LV. or
LVI.—If on the trial under Part LV. or Part LVI. of this
Act, of any person charged with any offence triable under the
provigions of this part, the magistrate or justices of the peace
decide not to try the same summarily, but commit such person
for trial, such person may afterwards, with his own consent, he
tried under the provisions of this part. 32 V., ¢. 47, 5. 10.

7¥2. Trial of accused.—If the prisoner, upon being
80 arraigned and consenting as aforesaid, pleads not guilty, the
judge shall appoint an early day, or the same day, for his
trial, and the county attorney or clerk of the peace shall sub-
pena the witnesses named in the depositions, or such of them
and other such witnesses as he thinks requisite to prove the
charge, to attend at the time appointed for such trial, and the
judge may proceed to try snch prisoner, and if he be found
guilty sentence shall be passed as hereinbefore mentioned; but
if he be found not guilty the judge shall immediately discharge
him from custody, so far as respects the charge in question.
52 V., ¢ 47, s 11.

Viesw.]—Provision is made by sec. 722 for a “‘ view” by a jury of the
loeality of the erime, under the direetion of fhe court, hut it wounld seem
that & judge exercising jurisdiefion under the '‘speedy triala’’ clauses is
not warranted in taking a view except by consent of the parties. R. v.
Petrie {1830}, 20 Ont. R. 317. At commeon law there could be ne view in.a
eriminal prosecution without consent. R. v. Redman, I Kenyon 384,

Where the preliminary enquiry was held and fhe committment made on
a statutory holiday, and beth were therefore invalid, and the sccused was
arraigned at the County Court Judge’s Criminal Court under this Part of the
Code and thare plended to the charge and was convieted, it was held that
the convietion was not bad because of the invalidity of the preliminary
e(mbquis*y and eommittment. R, v, Marray {(1807), 1 Can, Cr, Cas. 452

nt.).

Asg to adjournment, see sec. 777 and note to same.

773. Trial for offences other than those for which
accused is committed.—The county attorney or clerk
of the peace or other prosecuting officer may, with the consent of
the judge, prefer against the prisoner a charge or charges for
any offence or offences for which he may be tried under the
provisions of this part other than the charge or charges for
which he hag been committed to gaol for trial, although such
charge or charges do not appear or are not mentioned in the
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depositions upon which the prisoner was so committed. 52 V.,
e 47, 8 12,

Substituted charge.]—Thia provision was introduced in 1879 by 42 Viet.
ch. 44, sec. 3. In case of a substitution ¢f another eharge for which the
law permits a heavier punishment the prizoner’s consent should be distinetly
cbtained, not to the substitution, but te the waiving of the right of trial by
jury. Goodman v. R, (1883}, 3 Ont. R. 18.

Where a man consents to waive hig right to & jury, and to be tried sum-
marily by the judge on a charge which on its face wonld only warrant an
imprisonment for less than s year, he ought not by any implication to he
held as assenting to waive such right as to any charge that the law may
allow to be substituted therefor which might render him lable to a larger
punishment, and his assent to be summarily tried on the substituted charge
ghould be obtained and recorded. Ibid.

774. Powers of judge.—The judge shall, in any case

. tried before him, have the same power as to acquitting or con-

vieting, or convieting of any. other offence than that charged, as

& jury would have in case the prisoner were tried at a sitting of

any court mentioned in this part, and may render any verdict

which may be rendered by a jury upon a trial at a sitting of
any such court. 52 V) ¢ 47, 5. 13,

Where prisoners were charged at the County Judges’ Criminal Court
with obtaining money (§50) by false pretences with intent to defraud, and
by a second count with fraud, unlawful devies and ill prectice in hetting,
uniawfully obtaining money with intent to cheat, and by a third ecunt with
obtaining by false pretences appropriating to their own nse money the pro-
perty of the prosecutor; and the eounty judge was of opinion that there
was not sufiieient evidence to support any of the charges as laid, and that s
charge of larceny could not be sustsined, but fonnd that the priseners with
intent to defrand, by pretending that they were betting, got possession of
the money of the prosecutor, and with like intent applied the same to their
own use, and eonvieted them under 32 & 33 Viet., ch. 21, sec. 110 D., the
court held that the county judge had the like authority to find the defendants
guilty of an offence under that seetion upon the eecusation in the ease in
like manner as a jury eould have done., R. v. Haines (1877), 42
U.C.Q.B. 208,

Bat where after an acquittal for lareeny, but before the aceused had been
formally discharged out of custody, the prosecuting counsel asked leave o
prefer another charge upon whieh there had not been & eommittal, and the
accused elected a speedy trial on the same, it was held that & convietion
thereon could rot be sustained and that the proceedings with rerpect to the
second eharge were wholly without juriedietion. R. v. Lonar, 25 N.8.R. 124,

775. Admission to bail,—If a prisoner elects to be tried
by the judge without the intervention of a jury the judge may,
in his diseretion, admit him to bail to appear for his trial, and
extend the bail, from time to time, in case the eourt be
adjourned or there ig any other reason therefor; and such bail
may be entered into and perfected before the clerk. 52 V., e
47, 8. 14.

43—CRIM. CGDE,
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1¥6. Bail in case of election of trial by jury.—
If a prisoner elects to be tried by a jury the judge may, instead
of remanding him to gaol, admit him to bail, to appear for trial
at such time and place and before such court as is determined
upon, and such bail may be entered into and perfected before the
clerk. 52 V., c. 47, 8. 15.

77%. Adjournment.—The judge may adjourn any trial
from time to time until finally terminated. 52 V., ¢, 47, s. 186.

Adjournment of speedy trial.]—An sdjournment of a speedy trial may he
msade in order to obtain the sttendsnee of a waterial witness, although the
party applying for same had elected to proceed without suech witness, and
although the trial had commenced. R, v. Gordon {1898}, 2 Can, Cr. Cas.
141 (B.C.).

But a speedy trial should not be adjourned at the request of the Crown,
gimply to enable the prosecution to ebtain better evidence that a witness
examined on the preliminary enquiry is sheent from Canada so as to admit
hir deposition in evidence. R.v.Morgan (1893),2 B.C.R. 329,

Notwithstanding this seotion, it is not competent for a judge frying a
eharge without a jury under the Spesdy Trials Clauses of the Code to post-
pone his deeision on the first charge until he hos hegrd the avidence on
several other echarges against the same aceused party, and to then decide
the guestion of guiltin all. To interjeet one triai info another trial of the
game acoused person for another offence is a proceeding which prejudices
his defence and entitles him to o new trial upon hoth charges. If time be
required in the first case for deliberation on the guestion of guilt after
hearing the evidence, sn adjournment may be made, hut the trial of the
gehsequent charges musi likewise be postponed. K. v.McBerny, 3 Can. Cr.
Cas. 339 (N.8.).

This section applies only to ‘‘speedy trials’’ held underthe pravisions of
8608B. 762-781, with the prisoner's eonsent for trial thereunder without a
jury.

The result would appear to be that,although these soctions were intended
o give the prisoner the benefit of a trisl at an earlier date than if he took
his trial with & jury (see. 772}, the exereise of the power of adjournment
may place him under the disadvantage of having to remain in cupiody
awaiting trial, for a longer period than would be possible if his frial were
before a jury.

The following eases indicate the common law practiee, in jury trials, after
the triel proceedings have commensed:

In R. v. Wenborn (1842), 6 Jurist 267, the prisoner was indieted for steal-
ing & grate, All the witnesses for the prosecution having been examined,it
" was discovered that the stolen property was not ready to be produced for
the inspection of the jury, it having been deposited at an inn at some
distance from the court house, but in the same town. Gurney, B., directed
that & messenger be sant to bring the stolen article and that another case be
proceeded with, but that the prisoner e not taken from the dock, On the
return of the messenger with the stolen article, the trial was resumed, several
othar eases having been tried in the meantime.

And where, owing to the detention of a train, the witnesses for the prose-
eution had not arrived, and the case for the proseeution had been opened,
fhe trial was adjourned and the jury locked up. R.¥V. Foster, 3 Car. & K.
206.
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On a trial for bigamy before Willes, J., and & jury in 1864, thejury were
sworn, and counsel for the prosecution opened the case snd called and
examined the first witness. The other witnesses, on being called, did not
answer, being temporarily ahsent, and Willes, J., said: ‘I could have
edjournéd the case, if no evidence had been called, but not after evidence
called. If the witnesses do not appear, the prisoner is entitled tobe aequitted
for want of evidence.” R. v. Robson (I864), 4 F. & F, 360,

In R. v. Tempest (1858), 1 F. & F. 38I, Wataon, B., held that withont
statutory authority auch as had been enneted in respact to eivil causes there
Wwas ne power to adjourn a eriminal trial, even until a later paré of the same
dey, after the jury had been sworn and the ease opened for the prosecution;
but in a note to the report of that case an instenes is stated where Willes,
J.; in & ease where the prosecutrix had not appeared waited until the next
case wag ready,

The cage of R. v. Tempest was, however, disapproved of by Coekburm,
C.J., in R. v, Fornandez, Q.B. {1861}, referred to in a note to R. v. Parr
(1862}, 3 F.& F. 861, where a distinetion is drawn between an adjournment,
which in strictness means to another day, and a mere suspension of pro-
ceedings for a short time on the same day, not necessitating the jury leaving
the bex nor looking up the jury, whieh would be improper for a mere default
on the part of the proseeution or for a mere defect in the proof.

In R. v. Parr (1862}, 2 P. &. F. 861, it was held by Wightman, J., that
on a jury trial for felony the judge kas no suthority fo order an adjonrnment
to another day, because of the absenee of the prosecufor and his witnesses,
after the prisener had been arrsigned and given in charge of the jur?; and
in a note to the report a similar ruling is referred to ss having been made
by Aldersen, B. (2 F. & F. 862). .

T778. Powers of amendment.— The judge shall have all
powers of amendment which any court mentioned in this part
would have if the trial was before such court. 52 V., o 41,
8. 17,

779. Recognizance to prosecute or give evidence to
apply to proceedings under this Part.—Any recognie-
ence taken under section 598 of this Act, for the purpose of
binding a prosecutor or a witness, shall, if the person committed
for trial elects to be tried under the provisions of this part,
be obligatory on each of the persons bound thereby, as to all
things therein mentioned with reference to the trial by the
judge under this part, as if such recognizance had been origin-
elly entered into for the doing of such things with reference to
such trial: Provided, that at least forty-eight hours’ notice
in writing shall be given, either personally or by leaving the
same at the place of residence of the persons bound by such
recognizance as therein deseribed, to appear before the judge at
the place where such trial is to be had, 53 V., c. 37, 5. 29.
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Y80. Witnesses to attend throughout trial—
Every witness, whether on behalf of the prisoner or against him,
duly summoned or subpeenaed to attend and give evidence hefore
such judge, sitting on any such trial, on the day appointed for
the same, shall be bound to attend and remain in attendance
throughout the trial; and if he fails so to attend he shall be held
guilty of contempt of court, and may be proceeded against
therefor accordingly. 52 V., ¢ 47, 8 18. '

781. Compelling attendance of witnesses.—Upon
proof to the satisfaction of the judge of the service of subpena
upon any witness who fails to attend before him, as required
by such subpena, and upon such judge being satisfied that the
presence of such witness before him is indispensable to the
ends of justice, he may, by his warrant, cause the said witness
to be apprehended and forthwith brought before him to give
evidepce as required by such subpeena, and to answer for his
disregard of the same; and such witness may be detained on such
warrant before the said judge, or in the common gaol, with a
view o secure his presence as a witness; or, in the discretion of
the judge, such witness may be released on recognizance, with
or without sureties, conditioned for his appearance to give evi-
dence as therein mentioned, and to answer for his default in not
attending upon the said subpeena, as for a contempt; and the
judge may, in a summary manner, examine into and dispose of
the charge of contempt against the said witness who, if found
guilty thereof, may be fined or imprisoned, or both, such fine
not to exceed one hundred dollars, and such imprisonment to be
in the common gaol, with or without hard labour, and not to
exceed the term of ninety days, and he may also be ordered to
pay the costs incident to the execution of such warrant and of
his detention in custody. ' _

9. Such warrant may be in the form OO and the conviction
for contempt in the form PP in schedule one to this Act, and
the same shall be authority to the persoms ana officers therein
required to act to do as therein they are respectively directed.
82 V., e 47 8 19.
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Form 00.—
WARRANT TO APPREHEND WITNESS.
Canada,
Province of , }
County of s

To all or any of the constables and other peace officers in
the gaid county of

Whereas it haung been made to appear before me, that
E. F., of , in the said county of , was likely
to give material evidence on behalf of the prosecution (or
defence, as fhe case may be) on the trial of a certain charge of
(as thefl, or as the cuse may be), against A. B., and that the
said E. F. was duly subpenaed (¢ bound under reco,gmzance)
to appear on the - day of © , in the year
at , in the said county at o’clock (forencon or
afternoon, as the case may be), before me, to testify what he
knows concerning the said charge against the said A, B.

And whereas proof has this dav been made before me, upon
oath, of snch subpena having been duly served upon the said
E.F. (or of the said E. F. having heen duly bound under recog-
nizance to appear before me, as {he case may be) ; and whereas
the said E. F. has neglected to appear at the trial and place
appointed, and no just excuse has been offered for such neglect:
These are therefore to command you to take the said E. F. and
to bring him and have him forthwith before me, to testify what
he knows concerning the said charge against the said A. B., and
also to answer his contempt for such neglect.

Given nnder my hand this day of , in the

year -
0. K,
Judge.
Forw PP.—
CONVICTION FOR CONTEMPT.
Canada,

Province of s }
County of .

Be it remembered that on the day of s
in the year , in the county of , E. ¥, is con-

victed bofore me, for that he the said E. F. did not attend before
me to give evidence on the trial of a certain charge against one

A. B. of (fheft, or as the case may be), although duly sub-
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penaed (or bound by recognizancs to appear and give evidence
in that behalf, as the case may be) but made default therein,
and has not shown before me any sufficient excuse for such
defaunlt, and I adjudge the said E. F., for his said offence, to
be imprizoned in the common gaol of the county of , at
, for the space of , there to be kept at hard labour
(and in case a fine is also intended to be ymposed, then proceed)
and I also adjudge that the said E, ¥. do forthwith pay to and
for the use of His Majesty a fine of dollara, and in
default of payment, that the said fine, with cost of collec-
tion, be levied by distress and sale of the goods and chattels of
the said E. F. (or in case a fine alone is imposed, then the clause

of imprisonment is to be omitted).
Given under my hand at , in the said county of

, the day and year first above mentioned.
0. K,

Judge.
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PART LV.

SUMMARY TRIAL OF INDICTABLE OFFENCES.

Seor.

782, Definitions.

783. Offences to be dealt with under this Part.

784. When magistrate shall have absolufe jurisdiction.

785, Summary trial in certain other cases.

786. Proceedings on arratgnment of accused.

787, Punishment for certain offences under this Part,

788. Pumishment for certain other offences.

789. Proceedings for offences in respect to property worth over
ten dollars. ' _

790. Punishment on plea of guilty in such case.

791. Magistrate may decide not fo proceed summarily.

792. Election of trial by jury to be stated on warrant of com-
matial.

793. Full defence allowed.

194 Proceedings to be in open court.

795. Procuring atfendance of witnesses.

796. Service of summons.

797, Dismissal of charge.

798. Bffect of convietion.

799. Certificate of dismissal a bar fo further proceedings.

800. Proceedings not to be void for defect in form.

801. Resull of hearing to be filed in court of sessions.

802. Euvidence of conviction or dismissal.

803. Restitution of property.

804. Remand for further investigation.

805. Non-appearance of accused under recognizance.

806. Application of fines.

807. Forms to be used.

808. Qertain provisions not applicable fo this Part.

Y82. Definitions.—In this part, unless the context
otherwise requires— '
() the expression “ magistrate ” means and ineludes—

(i.) in the Provinces of Ontario, Quebec and Mani-

toba, any recorder, judge of a county court, being a jus-
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tice of the peace, commissioner of police, judge of the
sessions of the peace, police magistrate, district magis-
trate, or other functionary or tribunal, invested by the
proper legislative authority, with power to do alone
such acts as are usually required to be done by two or
more justices of the peace, and acting within the loecal
limits of his or of its jurisdiction;

(ii.) in the Provinces of Nova Scotia and New
Brunswick, any recorder, judge of a county court, sti-
pendiary magistrate or police magistrate, acting within
the local limits of his jurisdiction, and any commis-
sioner of police and any functionary, tribunal or person
invested by the proper legislative authority with power
to do alone such acts as are usually required to be done
by two or more justices of the peace;

(iil.) in the Provinces of Prinee Edward Island and

- British Columbia, and in the District of Keewatin, any
two justicos of the peace sitting together, and any fune-
tionary or tribunal having the powers of two justices
of the peace;

(iv.) in the North-West Territories, any judge of the
Supreme Court of the said Territories, any two justices
of the peace sitting together, and any functionary or
tribunal having the powers of two justices of the peace;

(Amendment of 1895.)

(v.) in all the Provinces, where the defendant is
charged with any of the offences mentioned in para-
graphs (a) and {f) of section 783, any two justices
of the peace sitting together; provided that when any
offence is tried by virtue of this sub-paragraph an
appeal shall lie from a convietion in the same manner
as from summary convictions under Part LVIII., and
that section 879 and the following seetions relating to
appeals from such summary convietions shall apply to
such appeal.

(b) the expression “the common gaol or other place of
confinement,” in the case of any offender whose age at the

time of his eonvietion doed not, in the opinion of the magis-

trate, exceed sixteen years, includes any reformatory prison
provided for the reception of juvenile offenders in the prov-
inee in which the eonvietion referred to takes place, and
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to which by the law of that province the offender may be
sent; and

(c) the expression ¢ property ” includes everything
included under the same expression or under the expression
“valuable security,” as defined by this Aet, and in the
case of any ‘ valuable security,” the value thereof shall
be reckoned in the manner prescrlbed in this Aect. R.8.C,
e 176, . 2.

Appointment and jurisdiction of police magistrates.]—The appointment of
police magistrates in the several provinces of Canads comer within the
juriediction of the provineial legislatures. Bec. 1 of the Onfario Act
respecting police magistrates, R.8.0. 1807, ch. 87, declares as to that prov-
ince that every police magistrate shall be appeointed by the Lieutenant-Gov-
ernor gud shall hold office during pleasure; and by see. 18 of the same Act,
where fthe Lieutenant-Governor-in-Council is of opinion that the due
administration of justice requires the temporary appointment of a police
magistrate for a ecunty or distriet, the Lisutenant-Governor-in-Coumneil
may appoint a police magistrate gecordingly. Every police magistrate in
Ontario ia, ex officio, a justice of the pesce for the whole county or union
of eounties or district, for which or for part of which lie has been appointed.
R.8.0. 15847, oh, 87, sec. 27,

A town pelice magistratein Ontario mey, inrespeet of an offence under a
provineial statute committed in a part of the same county for which theve
. 18 1o police magistrate, take the information at & eity or town (within the
county) having s #eparate police magistrate; and may there try the case as
an ex-officio jnstice of the pesce, having the powers of two justices of the
peace under the Ontario Police Magistrates’ Act. R. v. McLean (1899),
3 Can. Cr. Cas. 323 (Ont.).

In case of the absence or illness or at the request of a police magistrate
in Onfario, any two or more justices of the pesce may aet in his place
in any matter within the jurisdietion of the poliee maglﬁtrate R.B.O,
1897, o, 87, &, 29,

A person wag convieted before the police magistrate for Ottawa, of
anlawfully and feloniously wounding M.K. with intent to do her
grievous bodily harm, and was sentenced to be imprisoned for one year
at hard labonr in the Central Prison. It was contended on behalf of the
prisoner that the agsignment of the juriadietion to try the offence to the
police magistrate was nnauthorized by the Constitution, the magistrate being
appointed by the provineial government, and under the authority of & pro-
vineial statute. This was put as & violation either of see. 91, sub-gec. 27 of
the B.N.A. Act as being legislation by the loeal legislature reapecting erim-
inal law, or the proeedure in eriminal matters; or of sec. 92, sub-zee. 14,
as being an assumption by the Dominion Parliament to constitute a Court of
criminal jurisdietion in the provines. The ecourt held that it had the con-
eurrent Aet of both legislatures, the tribunal being eonstitufed by the
statute of the provinece, and the jurisdietion over the offence assigned to it
as an existing {ribunal by the laws of the Dominion. Re Boucher {1878},
4 Onf. App. R. 191.

In Re County Courts of British Columbia, 21 Can. 8.C. R. 446, Chiof Justice
Strong said: ‘‘The powers of the federal government reapectmg provineial
courts sre limited to the appointment and pavment of the judges of those
courte, and to the regulation of their procedure in e¢riminal matters. The
Junsdmtlon of parliament {olegislate as regards the jurizdietionof erimingl
conurts ig, I consider, excluded by sub-see. 14 of rec. 92, before referred to,
inasmuech as the constltutlon, maintenanee and orga.mza,tlon of provineial
courts plainlyineludes the power to define the jurisdietion of such sourts, ter-
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ritorislly as well a8 in other respects. This seems to me too plain to require
demonstration. Then, if the jurisdietion of the courtis is to be defended
by the provineial legislations, that must necessarily also involve the juris-
dietion of the judges who constitute sueh courts.”?

Following this reason and conelusion it was held by the Supreme Court
of New Brunswiek that the Parliament of Canada cannot give jurisdietion
to parish eourt commissioners In that provinee which otherwise they would
not have.

In Ontarie a provineial statute, 43 Viet., e¢k. 18, was passed, by which it
wag declared that eourts of Gemeral Sessions should have jurisdietion to try
any person for any offence under eertain sections of the Forgery Aet, R.8.C.
ch. 1656. [t was held that the provineial legislature had power te so enast
and that soch a provision was ome relating to the constitution of a court
rather than to eriminal procedure. R, v.Levinger, 22 Ont. R, 690. Buta
provision in the same statute awthorizing police magistrates to try and
to conviet persons eharged with forgery was deelared ultra vires. R. v.
Toland, 22 Ont. B. 505,

As to Appeat.]—No appeal lies from the decision of a judge of the ses-
signs, police magistrate, distriet magistrate or other functionary mentioned
in see. 782 (al), holding & ‘‘summary ftrial’' ander this seetion. R. v.
Racine {Que.), 3 Can. Cr. Cas, 448, .

But where two justises of the peace exercise jurisdietion under this Part
under see. T83 sub-secs, (¢) and {f) a sgpecial right of appesl in like
manner as nnder Part LVIII. is conferred by sub-see. (@ 5), supra.

- Though there is no appeal where the proeeedings are taken under sec.
788, an appeal by way of reserved ease may be had when the magistrate’s
jurisdietion is dependent upon sec. 785, which now applies to poliee
magistrates of cities and towns in all the provineces (amendment of 1900),
bat was formerly limited to Ontario. Hee. 742,

* Recorders in Quebec and Montreul. ]—By Article 2480 R.8,P.Q., allpowers
and jurisdietion conferred upon the Judges of the Sessions of the Pesce
for the ecities of Quebeec and Montreal, or upon two or more juetices of
the peace, by the provisions of the see. 2490 of the game atatute were vested
in and may be exercieed by the Recorders and by the Recorder’s Courts of
and for the said eitiss, and by those who by law aet in the absence on
aceount of sickness or otherwise of the said Reeorders, or when thers is no
Reeorder, and digeharge the duties of that office,

The effect of this provision of the law is to bring the Recorder’s Court
- under and within the meaning of sec. 782 (a4 i}, and to give to its deeisions

the same character as those of a *‘ magistrate.”” R. v. Portugais (1901), 5

Can. Cr. Cas. 100 (Qus. ).

No appeal lies from the decision of the Reeorder’s Court of Montreal
holding a *‘ Bummarytrial”’ under see. 783, R. v. Portugais (1801}, 5 Can.
Cr. Cae. 100 (Que.).

The recorder of the City of Montreal may, as a ‘‘ magistrate’’ under
see, 782, summarily try and condemn a person keeping a disarderly houge

“in 8 wmanner constituting a nuisanee, to & period of imprisonment of six
monthe and to a fine of $100, or, in default of payment of this fine, to six
other months. R. v. Bougie, 3 Can. Cr. Cas. 487 (Que.).

(K]

783. Offences to be dealt with under this Part.—
Whenever any person is charged before a magistrate—

(8) with having committd theft, or obtained money

or property by false pretenses, or unlawfully received

stolen property, and the value of the property alleged to
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have been stolen, obtained or received, does not, in the judg-
ment of the magistrate, exceed ten dollars; or

(&) with having attempted to commit theft; or

(¢) with having committed an aggravated assault by
unlawfully and maliciously inflicting upon any other person,
either with or without & weapon or instrument, any griev-
ous bodily harm, or by unlawfully and maliciously wound-
ing any other person; or

(@) with having committed an assault upon any female
whatsoever, or upon any male child whose age does not, in
the opinion of the magistrate, exceed fourteen years, such
assault being of a nature which cannot, in the opinion of the
magistrate, be sufficiently punished by a summary convie-
tion before him under any other part of this Act, and snch
assault, if npon a female, not amounting, in his opinion, to
an assault with intent to ecommit rape; or

(e) with having assaulted, obstrueted, molested or hin-
dered any peace officer or public officer in the lawful
performance of his duty, or with intent to prevent the
performance thereof; or

(f) with keeping or being an inmate, or habitual fre-
guenter of any disorderly house, house of ill-fame or bawdy-
house; or

(¢) with using or knowingly allowing any part of any
premises under his control to be used—

(i.) for the purpose of recording or registering any
bet or wager, or selling any pool; or
(ii.) keeping, exhibiting, or employing, or know-
ingly allowing to be kept, exhibited, or employed, any
devioe or apparatus for the purpose of recording or
registering any bet or wager, or selling any pool; or
- (k) becoming the custodian or depositary of any money,
property, or valuable thing staked, wagered or pledged;
or :
(i) recording or registering any bet or wager, or selling
any pool, upon the resnlt of any political or munieipal elec-
tion, or of any race, or of any contest or trial of skill or
endurance of man or beast—
the magistrate may, subject to the provisions hereinafter made,

hear and determine the charge in a summary way. R.8.C.
e. 178, o 3,
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Procodure.]—8ee. 783 is one relating to prosedure only, and has refersnce
to various offences, the illegality of which is declarsd by other secticns of
the Code. Its objeet is to provide & summary method of disposing of
certain classes of offences for which, in the inferests of justice, the utmoss
expedition ia required in bringing them to trisl, and which were thought not
te Dbe of too sericus a nature to entrust o the judgment of the selected
offieisls designated by Code see. 782, when hedged shout with the limita-
ticns of sec. 786 ot seq.

Where the aceused found committing an offence under this section ig
arregbed without warrant by a peace officer, and on being brought before a
poliee magisirate a written charge not under oath is read over to him, and
he .thereupon consents to he tried summarily, the polics magistrate has
jurisdietion to try the case although no information has been laid under
cath. R. v.MeLean (1901}, 5 Car. Cr, Cas. 67 (N.8,).

No appeal lies from the decision of & judge of the sessions, police magis-
trate, district magistrate, or other functionary mentioned in sae, 782 (¢ 1),
holding & *f summary trial ”’ with the consent of the acoused under ses, 783,
R. v. Racine, 3 Can. Cr. Cas, 446 (Que.); R. v. Nizon (1900}, 4 Can. Cr.
Cas. 32 -(Ont.}. But where the jurisdietion is absoluts without consent,
habeas ecorpus will lie. R. v. 8t. Clair (1900}, 3 Can. Cr. Cas, 551 (Ont.).

Although sees. 782 and 783 appear under the general heading given to
Part LV., i.e. ‘*Bummary trial of indietable offemces,” the inelusion
therein of the offences of being an inmate of & bawdy-house or being an
habitual frequenter of same, must be taken as referring to the vagraney
elauses, gees. 207 and 208, and as providing an alternative procedure for the
enforcement of those sections as well under the ' summary trials’’ pro-
cedure (Part LV.), as under the procedure by *‘ summsary convietions by
justices ’’ (Part LVIIL.}, as there are nc other seetions of the Coda dealing
. with “iumates’ and ' frequenters.’’

Theft not exceeding §10.]—An appeal does not lie from the decision of a
police magistrate who tries a charge of theft summarily with the consent of
the acensed, for see. 808 prevents the applieation of any of the provizsions
88 to appeals from summary convietions {sees. 87D-834), to convietions
under Pnrt LV, (sees. 782-808). R. v, Egan {1896), 1 Can. Cr. Cas. 112
{Man.}.

1t is eompotent for s magistrate upon the summary trial before him of &
prisoner charged under see. 783 {a) with having committed theft to conviet
him of the offence of attempting to commit it provided for in see. 783 ().
RE. v. Morgan (1901}, 5 Can. Cr, Cas. 83 (Ont.).

In R. v, Conlin (1897}, 1 Can. Cr. Cas. 41, it was held by Boyd, C.,
Ferguson, J., and Robertson, J., of the Ontaric High Court of Justice, that
a prisoner summarily tried, with his own conwsent, by a police magistrate in
Ontario, on a eharge of theft from the person, where the value of the
property stolen was under $10, was properly sentenced to three years’
imprisonment. Mr. Justice Fergnson there held that stealing from the
person constituted what was formerly known as ‘‘ aggravated larceny,’’ and
that the omission to inelude in Code section 783 ‘* stealing from the person *?
as well as ‘ftheft,’’ loft the former offence punishable only under section
344. That section is taken from the Lavceny Act, R.8.C. ¢h. 164, sec. 32,
which was taken from. 32-33 Viet. ¢h. 21, see. 33. Mr. Justice Robertson
also held that theft from the person was not within seetion 783. Bowd, C.,
however, favonred the argnment that the word *‘ theft’’ in seetion 783 is of
generie import, and would inelude a ease of *stesling from the person,’’
but that s police magistrate trying an sceused person, with his own censent,
under the special powers conferred by seetion 785 was not limited by section
787 as to the punishment he might impose. The latter view is now embodied
in the amendment of the Code. :
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By the Criminal Code Amendment Aot of 1900 the present sub-section 3
of section 785 was added, which declsred that sections 787 and 788 do not
extend to or apply to cages tried under seetion 785. DBy the same Act thege
spesial powers exercisable by police and stipendiary magistrates in Ontario
were extended to *‘ police and stipendiary magisirates of cities and ineorpo-
rated towne in every other part of Canada, and to recorders where they
exercise judisiai funetions.’’ {Now sub-section 2 of seetion 785.)

It would therefore appear that if the aceused be eharged with

El) Theft, under $10;

2} Receiving stolen property, under $10;

{3} Obtaining money or property, under $10, by false pre-

tences; or

(4) Attempt to eormit theft {any amounnt);
he may, on ** summary trial '’ in Ontario, before

{a) a County Court Judge (being a J.P.};

{6) a Judge of Bessions; or

(¢} & Distriet Magistrate;
exercining the powers of a '‘ magistrate,”” under gections 782 and 783, be
punished only under the provisions of section 787, and the sentence will ba
limited to six months® imprisonment {with or without hard labour).

But if the aceused comes before

{d} & Police Magistrate; or
{e) a Stipendary Magistrate;
geetion 787 no longer applies, and he may, on summary trial in Ontario, be
sentenced to the same punishment as might be imposed on a trial before the
Genorsl Sessions on indictment, vis.: :
(1) [u the specinl cames Teferred to in sections 310-355 {nelusgive, the
punishment therein speeified.
(2) Theft (not over $200)} in eases not otherwise provided for, and where
there iy no charge of a previons eonvistion for theft—saeven years.

(8} Theft as above, where offender has been previously convieted of thefi—
ten years.

(4) Theft {over $200), the above punishments and two years additional,.
{Cr. Code, sec. 357.)

{5) Receiving—fourteen years. (Cr. Code, sec. 314.)

(6) Obtaining money or property by false pretences—three years. (Cr.
Code, see. 359.)

(7) Attempt to commib theft—one-half of the term to which a person who
actually committed the theft would be liable to be sentenced. {Cr.
Code, see. 528.)

Aggravated assault.]—In order to ¢onstitute ‘‘ grievous bodily harm’? it
is not necessary that the injury should be either permsnent or dangerous;
and an injury is within the meaning of the term if i be sueh as geriously
to interfere with comfort or health. R.v.Archibald (1808), 4 Can. Cr. Cas.
159 {Ont.}; R, v, Ashman (1858}, 1 F. & ¥, 88; R. v. Clarence (1888), 22
Q.B.D, 23.

On & charge under sec. 783 {¢) of aggravated agsault with grievous bodily
harm hefore a police magistrate in Ontario trying the ease on the consent
of the accused to be tried summarily, the sentence which the meagistrate
may imposa is not limited to six months’ imprisonment, but may be as great
as can be imposed therefor on a trial on indietment at General Sessions,
B. v. Archibald (1898), 4 Can, Cr, Caa. 159 (Ont.).

A ‘summary sonviction for ** assault occasioning hodily harm '’ and the
peayment of the fine imposed has been held in Ontario mot to bar a eivil
action. Navilla v. Ballard {1897}, ! Can. Cr. Cas. 434; but in the Provinee of
Quebac it was held by Arehibald, J., that upon a eonvietion by a mngistrate
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under sec. 783, on a_charge of having committed an ** aggravated assanlt by
unlawfully and malicicusly-inflieting upon another person grievous bodily
harm,”” the eivil action wae barred on payment of the fine, Hardigan v.
Graham (1897), 1 Cen. Cr. Cas. 437,

It the complaint ie not preferved by or on bebalf of the person aggrieved,
but by & constable of his own motion, and the person assaulted merely gives
avidence at the hearing, his right of action will not be barred. Miller v.
Les (1898), 2 Can. Cr. Cas, 262 (Ont.).

Disorderly house cases.]—The term “* disorderly house’’ in 783 (f) is held
in Eritish Columbla to be governed by the statutory definition of that term
given in Cr. Uode 198; and upon a charge under secs. 783 and 784 of keep-
ing.a * disorderly house’ in that the accused is alleged to be keeping & gam-
ing housa, the police magistrate was held to have jurisdietion to hear and
determine the eharge summarily without the consent of the aceused, Ex
p. Jehn Cook, 3 Can. Cr, Cas. 72, 4 B.C\R. 18, per Drake, J.

But in R. v. Franee, 1 Can, Cr. Cas. 321, deeided by the Court of Queen’y
Bench for Quebee (appeal side), it was Leld that it is governed by the rule
*! noseitur 8 soeiis,’” and is therefore restricted to houses of the nature and
kind of a house of ill-fume or bawdy house and, that it 13 immaterial whether
the generie term precedes or follows the specific terms which are used; in
either case the general word must take its meaning, and be presumed to
embrace only things or persons of the kind designsted in the specific words.

A prosecntion before & magistrate for the offence of being an inmate of
a house of ill-fame is none the less & ‘‘summary trial’’ proceeding,
although the magistrate’s jurisdiction is absolute and is exeroisable without
the consent of the aceused. R. v. Roberts (1901}, 4 Can. Cr. Oas. 253 (N.9.).
In the same case it was held that the extended jnrisdietion by whieh magis-
trates and eertain othat functionaries are empowered to summarily try that

- and other offences under Part LV., and to impose imprisonment up to six
months and & fine not exceeding, with costa, $100, is not restricted as tothe
offence of being au inmnate of a house of ill-fame by the fact that, if the
accused had bosu prosecuted before sueh magistrate in his eapaoity of justice
of the peace, under the ‘‘summary convietions’’ clauses for the Similar
offenee of heing a ‘‘ vagrant’’ by reason of being such inmate, the fine could
not have exeeoeded £50 in addition to six months’ imprisonment. Ritehie,
J. 8ed quere.

It has been held in Nova Heotia that an information eharging the accused,
for that she was '’ the keeper of a disorderly house, that is to say, a common
bawdy house,’’ must be taken to be a charge under sec. 198, for the indiet-
abla offence of keeping s common bawdy houss, and is not eognizable under
the special jurisdiction given to mapistrates by sec. 783 (f), becaunse not
laid in the exact language of the latter sestion; and that such charge could
not be summarily tried by a eity stipendiary magistrate without the consent
of the aceused under sec. 785 (amendment of 1900). R. v, Keeping {1801},
4 Can. Cr. Cas. 494 (N.8.), .

But there does not seem to be auy real distinetion between a ¢ hawdy
house’’ and & *‘ common bawdy house,’’ as those terms atre used in the Code,
and it is submitted that the decision in Keeping’s Case was not well foundsd
in that respect.

There mey be a joint eonvietion against husband snd wife for keeping a
houee of ill-fame; the keeping has nothing to do with the owmnership of fhe
house, but with the management of it. R.v. Warren (1888), 16 Ont, K. 590,
A convietion for keeping a house of ill-fame wag held defective in R. v.
Cyr (1887), 12 Ont. Pr. R. 24, per O'Connor, J., because it did not eontain
an adjudieation of forfeiture of the fine imposed, as well as an adjudieation
that the prisoner pay such sum, -
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On a charge of being an inmate of a bawdy house it is competent for
aceused or her aounsel to consent that the evidence whiech had been given
before the magistrate upon a eoneluded trisl of another person for keeping
the bawdy house, should be read as avidenee in the case. R. v, 8¢, Clair
{1900}, 3 Can Cr. Cas, 551 (Ont. C.A.}.

Indecent assouli.]—Where the girl allegad to have been indecently
sssaulted makes a eomplaint uot of her own initiative but in answer to a
question, the particulars of such complaint although otherwise admissible
within the rnle in R. v. Lillyman, [18%94] 2 Q.B. 167, cannot be given in
evidence; & conversation is not a eomplaint. R. v. Merry (1900}, 19 Cox
C.C. 442, per Brues, J., at the Worcester Assizes.

784. When magistrate shall have absolute juris-
diction.—The jurisdiction of such magistrate is absolute in
the case of any person charged with keeping or being an inmate
or habitual frequenter of any disorderly house, house of ill-
fame or bawdy-house, and does not depend on the consent of
the person charged to be tried by such magistrate, nor shall such
person be asked whether he consents to be so tried; nor do the
provisions of this part affect the absolute summary jurisdiction
given to any justice or justices of the peace in any case by any
other part of this Aet. R.8.C. c. 176, s. 4.

9. The jurisdiction of the magistrate is absolute in the case
of any person who, being a seafearing person and only tran-
siently in Canada, and having no permanent domicile therein,
is charged, either within the city of Quebec as limited for the-
purpose of the police ordinance, or within the city of Montreal
as so limited, or in any other seaport city or town in Canada
where there is such magistrate, with the commdssion therein
of any of the offences hereinbefore mentioned, and also in the
case of any other person charged with any such offence on the
complaint of any such seafaring person whose testimony i§
essential to the proof of the offence; and such jurisdietion does
" not depend on the consent of any such person to be tried by the
magistrate, nor shall such person be asked whether he consents
to be so tried. R.8.C. c. 176, 5. 5.

(Amendments of 1895 and 1900.)

3. The jurisdiction of the magistrate in the Provinces of
Prince Edward Island and British Columbia, and in the North-
West Territories and the Distriet of Keewatin, under this part,
is absolute, without the consent of the party charged, except in
cases coming within the provisions of section 785, and exeept
in ecases under sections 789 and 790, where the person
charged is not a person who under section 784, sub-section 2,
can be tried summarily without his consent.
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There is no right of appeal from a convietion by a police magistrate
under this seetion slthough the offence is one whish the magistrate may tr
thereunder without the consent of the aceused. B, v. Nixon (1900), 5 Can.
Cr. Cas, 32 (Ont.}.

Where the jurisdiction of the magistrate to try under Part L'V, ig absolute
and not dependent upon the consent of the accused it is probably subject to
be set agide on motion on proper grounds, R, v. St. Clair (1900}, 3 Can,
Cr. Cas. 551 (C.A.).

Suoch a eonvietion, slthough a record or matter of record in the sense in
whieh ali summary eonvietions by justices are so (Paley on Convietions, 5th
ed., pp. 157, 158), is of & different character from the judgment of the
coyrt of record expressly constituted as such under Part LIV, of the Code,
and may be enquired into upon habess eorpus and ecertiorari in the same
manner and to the same extent as uny other summary convietion, notwith-
standing see. 798, which says that sueh a eonvietion shall have the ssme
effect as a conviction npon an indietment for the same offence. Ibid;
Cremetti v. Crom (1879], 4 Q.B.D, 225; In re Frankland {1872), L.R. 8
Q.B. 18; Best v. Pembroke (1873}, L.R. 8 Q.B. 383,

Sub-sec. 3 making the jurisdietion-of the magistrate under Part LV.
absolute in British Columbia, Prince Edward Island, ete., without the con-
gent of the sceused, with ecertain exeeptions, has not the effect of preventing
an appeal when two justices of the peace exercise the powers of a magistrate
under sec. 782 {43} and (a5). R. v. Wirth, 1 Can. Cr. Cas. 231 (B.C.).

{Amendment of 1900.}

783, Magistrate may try with consent.—If any per-
son is charged in the Province of Ontario before a public magis-
trate or before a stipendiary magistrate in any county, distriet
or provisional county in such provinee, with having cémmit-
ted any offence for which he may be tried at a Court of Gen-
eral SBessions of the Peace, or if any person is committed to a
gaol in the county, distriet or provisional county, under the
warrant of any justice of the peace, for trial on a charge of
being guilty of any such offence, such person may, with his own
consent, be tried before such magistrate, and may, if found
guilty, be sentenced by the magistrate to the same punishment
s he would have been liable to if he had been tried before the
Court of General Sessions of the Peace.

2. This section ghall apply also to police and stipendiary
magistrates of cities and incorpoerated towns in every other
_part of Canada, and to recorders where they exercise judicial
funetions.

3. Sections 787 and 788 do not extend or apply to cases
tried under this section; but where the magistrate has juris-
dietion by virtue of this section only, no person shall be summar-
ily tried thereunder withont his own consent.

The only change made by the amendment was in the ndditioz_l of suh.-
secs. 2 1o 3. Beetion 785 formerly applied to Ontario only, and it is by thia
amendment extended to eities and imcorporated towns elsewhere.
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Bub-geetion 3 ia intended to make it elear that where & prisoner electa
to be tried under this seetion the punishment, if he s found guiliy, is to be
the same ag if he were tried otherwise. Sections 787 and 788 provide for
the punishment by the magistrate in ordinary cases under the Summary
Trials Part. Hection 785 declares that in oases underthat seotion g prisoner
may be sentenced to the same punishment to which he would have been
liable if he had been tried before the Court of General Sessions of the
Pesce, and at such general sessions a greater punishment might by law be
inflieted than where the magistrate convicts under sges. 787 and T88, A
doubt having been expressed whether, notwithstandiog the terms of the
former sec, 785, the punishment to he imposed thereunder was not limited
by sees. 787 and 788, it was thought expedient to remove any such possible
doubt. Bee B. v, Conlin {Ont.}, 1 Can, Cr. Cas., 41.

- & police magistrate trying a prisoner by virtue of this section with hiw
own consent for an offence triable at a court of general sessions, is not a
‘' eourt of record ’ within the meaning of the Ontario Habess Corpus Act.
R. v. Gibson (1898), 2 Can. Cr. Cas. 303,

786. Proceedings on arraignment of accused.—
Whenever the magistrate before whom any person is charged as
aforesaid, proposes to dispose of the case summarily under the
provisions of this part, such magistrate, after ascertaining the
nature and extent of the charge, but before the formal examina-
tion of the witnesses for the prosecution, and before calling on
the person charged for any statement which he wishes to make,
shall state to such person the substance of the charge against
him, and (if the charge is not one that can be tried summarily
without the consent of the aceused) shall then say to him these
words, or words to the like effect: “ Do you consent that the
charge against you shall be tried by me, or do you desire that
it shall be sent for trial by a jury at the (naming the court af
whick it can probably soomest be tried);” and if the person
charged congents to the charge being summarily tried and deter-
mined as aforesaid, or if the power of the magistrate to try it
does not depend on the consent of the accused, the magistrate
shall reduce the charge to writing, and read the same to such
person, and shall then ask him whether he is guilty or not of
such charge. If the person charged confesses the charge the
magistrate shall then proceed to pass such sentence upon him
as by law may be passed in respect to such offence, subject to
the provigions of this Act; but if the person charged says that
he is not guilty, the magistrate shall then examine the witnesses
for the prosecution, and when the examination has been com-
pleted, the magistrate shall inquire of the person charged
whether he has any defence to make to such charge, and if he
states that he has a defence the magistrate shall hear such
defence, and shall then proceed to dispose of the case sum-
marily, R.8.C. e 176, ss. 8 and 9. :

44~=CRIN. CODE,
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A convietion on & summary trial $o which the consent of the accused is
required will be quashed if the magistrate f£ail to inform the prisener of his
right to be tried by a jury. R.v. Cockshott, [1898] 1 Q.B. 582. In that
cnse, after the trial had proceeded, the prisomer pleaded guilty and was
eonvicted ; but the omission to give him the notice reguired by the Imperial
Statute, 42 & 43 Viet., ch. 49, see. 17, sub-see. 2, corresponding with Code
sec, 786, was held to be fatal, it being considered immaterial whether the
prisoner did or did not know of his right to be tried by & jury, or whether
or not the eoart knew before the proceedings eommenced that the prisoner
intended to plead guilty.

It after election of summary trisl the charge is amended so as to charge
g different or distinet offence the anccused must be again asked to elect. R.
v. Woods (1898), 19 Can, L.T. 18.

The defendant om being eharged before m stipendiary magistrate with
felonious eseault, pleaded guilty to a commeon assault, but denied the more
serious offence. The mapistrate, withont having asked the defendant
whether he consented to be tried before him or deeired a jury, proceeded fo
try and convicted the defendant on the charge of the felonious assault. Tt
whas held thet the defendant was entitled to be informed of his right fo trial
by a jury, and that the convietion must be queshed. R.v. Hogarth (1883),
24 O.R, 60 :

Where s statute requires something to be done in order to give a magis-
trate jurisdietion, it is advisable to shew, on the face of the proceedings,
a striet compliance with such direetion. Ibid.

The magistrate must take down the depositiona of the witnesses both for
the prosecution and for the defence. Sec. 801. The provision of see. 580
{7) for the teking of the evidenee in ghorthand by a sienographer does nct
apply to proceedings under Part LV. Sec. 808. . And quere whether the
depositions as teken down by the magistrate’s clerk or otherwise than by
the magistrate himself noting the evidence, ean be properly anthenticated.

The provisions of sec, 144 fixing the punishment for whish anyone guilty
of ohgtrueting & peace officer shall be liable * on summary eonvietion,’’ are
controlled by sees. 783 and 786, and the charge cannot be summarily tried
by a magistrate exeept with the consent of the aceused given in conformity
with ges. T86, R. v. Crossen (1898}, 3 Can. Cr. Cas. 152 (Man.}.

Y87 Punishment for certain offences under this
Part.—In the case of an offence charged under paragraph («)
or (b) of section 783, the magistrate, after hearing the whole
case for the prosecution and for the defence, shall, if he finds
the charge proved, convict the person charged, and commit him
to the common gaol or other place of confinement, there to be
imprisoned, with or without hard labour, for any term not
exceeding six months, R.8.C. e 176, 5. 10. '

By the Code Amendment Aet of 1800, which eame in foree Januvary 1,
1901, it was declared that sees, 787 and 788 do not extend to or apply to

eases tried under see. 785. The decision to the contrary in R. v. Randolph
{1900), 4 Can, Cr, Cas. 165, no longer applies.

A .convietion which declares that the convicted pereon iz condemned to
be imprisoned during the space of six months to be eomwputed from the day
of her nrrival as 8 prisoner in the common gaol of the distriet is sufficient,
and the dav from whieh the term of the sentence is to be commuted is
t(lrgareb)y gufficiently expressed. R, v. Bougie (1859}, 8 Can. Cr. Cas. 487

ne.), . .
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‘Where the limit of punishment fixed by statute in respect of an offence
iz ‘*imprisonment not exeeeding onme month,’? 8 sentence for & term of
thirly dayas commencing in the month of Pebruar » and therefore execeding
a calendar month, is invalid. R. v. Lee (1901}, 4 Can. Cr, Cas. 416, per
MeDougall, Co. J.

788. Punishment for certain other offences.—
In any case summarily tried under paragraph (¢), (d), (e),
(f)s (9), (B) or (i) of section 788, if the magistrate finds the
charge proved, he may convict the person charged and commit
him to the common gaol or other place of confinement, there to
be imprisoned, with or without hard labour, for any term not
exceeding six months, or may condemn him to pay a fine not
exceeding, with the costs in the case, one hundred dollars, or
to both fine and imprisonment not exceeding the said sum and
term ; and such fine may be levied by warrant of distress under
the hand and seal of the magistrate, or the person eonvicted may
be condemned, in addition to any other imprisonment on the
same conviction, to be committed to the common gaol or other
place of confinement for a further term not exceeding six
months, unless such fine is sooner paid. R.S.C. ¢ 17 6, s. 11,

This gection applies to anthorize six monthe’ imprisonment in default
of payment of a fine only in cases in whieh s Ane and imprisonment are
conjointly imposed in the first instance. R. v. Staford {1898}, 1 Can. Cr.
Cas. 239 (N.8.).

Section 855 (6) directs that imprisonment in & common gaol awarded
under this section shall be with or without hard labour in the diseretion of
the person passing sentence,

A fine under this section must not be in the full sum allowed for fine
and coats; and where a fine of $100 is imposed the convietion should dis-
close that there were no costs. R. v. Perry (1899), 35 C.L.J, 174 (N.B.);
R. v. Cyr, 12 Ont. P.R. 24,

A convietjon whereby it is adjudged that, in addition to the imprison-
ment ordered, the accused do ‘‘pay & fine of 35 to be paid and applied
according to law,’’ is invalid for want of any adjudication of forfeiture of
the fine, and the accused imprisoned under s warvant of commitment baged
thereon should he discharged upon habeas ecorpus. R, v. Crowell {1897),
2 Can. Ur. Cas, 34; R. v. Bartress (1900), 3 Can, Cr. Cas. 536 (N.8.).

On a ehsrge under see. 783 (¢} of aggravated assanlt with grievous bodily
harm, a police magistrate in Ontario trring the case on the comsent of the
aecused to be tried snmmarily, the sentence which the magistrate may impose
1e not limited to six monthe imprisonment, but may be as great as can be
imposed therefor on a trial on indietment at General Bessions. R, v,Archi-
bald (1898), 4 Can, Cr. Cas. 159 (QOat.).

By a part of the Criminal Code Amendment Act of 1900, now embodied
in sec. 785 as sub-see. (3), any doubt as to the applieation of Code sec.
788, te summary trisls by polies or stipendiary magistrates in Ontaric under
se0. 785 was removed, and the law declared in aceordance with the decision
in B, v. Archibald, :

Betore the amendment it had been held in R. v. Randolph (1900}, 4 Can.
Cr. Caa, 165, per Ferguson, J., that & pereon acensed of the theft of a sum
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of money lers than $10, not charged as & ‘‘ stealing from the person’’ (Cr.
Code, see. 344), wag liable, on his summary trial with hig ¢wn consent
betore a police magistrate, to mo greater term of imprisonment than six
months (Cr. Cods, see. 787), but that decision is no longer applieable.

A magistrate summarily trying, with the eonsent of the accused, a charge
of aggravated assault has jurisdiction to award costs against the accused as
well a8 to impose both fine and imprisonment. R. v. Burtress {1900}, 3
Can. Cr. Cas. (N.8.).-

1t has been held in Nova Seotia by Ritehie, J., that the extended juris-
dietion by which magistrates and eertain other funetionaries are empowered
to pummarily try that and other offences under part LV. of the Code, and
4o impogse imprisonment up to siz months and a fine not exeeeding, with
eosts, $100, ia not restricted as to the offence of being an inmate of a house
of ill-fame by the fact that, if the accused had been prosecuted before such
magistrate in his capacity of justice of the peace, under the P gummary
eonvietions !’ elauses for the similar offence of being &’ vagrant’’ by reason
of being such inmate, the fine could net have exceeded $50 in addition to
gix months’ impriscuments., R, v. Roberts (1801), 4 Can. Cr. Cas. 233
(N.8.). Sed quere; see ¢ Can. Cr. Cas, 409,

( Amendment of 1500.)

¥89. False pretences, theft or receiving.—When
any person is charged before a magistrate with theft or with
having obtained property by false pretences, or with having
unlawfully received stolen property, and the value of the pro-
perty stolen, obtained or received exceeds ten dollars, and the
evidence in support of the prosecution is, in the opinion of the
magistrate, sufficient to put the person on his trial for the
offence charged, such magistrate, if the case appears to him to
be one which may properly be disposed of in a summary way,
shall rednce the charge to writing, and shall read it to the said
petson, and, unless such person is one who, under section T84,
sub-section 2, can be tried summarily without his consent, shall
then put to him the guestion mentioned in section 786, and shall
explain to him that he is not obliged to plead or answer before
such magigtrate, and that if he does not plead or answer before
him, he will be committed for trial in the usual course.

One amendment consists in striking out the words ‘‘and may he
adequately punished by virtue of the powers eonferred by this Part,’’ which
in the original followed the words ‘‘appears to him to be one which may
_properly be disposed of in & summary way.’' That section gave the magis-
trate, under certain eircumstanees, jurisdiction to try theft, ete., where the
value of the property exceeded $10, if he thought the offence might be
adequately punished under this Part. The worde struck out were considered
o be no longer necessary and as liable to mislead, becruse ginee the passing
of the Aot of 52 V., e. 46, the magistrate may in such cases impose the
same punishment as if the acensed had been convieted upon indietment.

The latter part of the seetion formerly read ‘‘unless such person is one
who can be tried summarily without his consent’’ and in this the words
‘! under section 784, sub-gection 2’ are now ingerted.
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(Amendment of 1900.)

790. Punishment on plea of guilty,—If the person
charged as mentioned in the next preceding section consents to
be tried by the magistrate, the magistrate shall then ask him
whether he is guilty or not guilty of the charge, and if such
person says that he iz guilty, the magistrate shall then cause a
plea of guilty to be entered upon the proceedings, and sentence
him to the same punishment as he would have been liable to if he
had been convieted upon indictment in the ordinary way; and
if he says that he is not guilty, he shall be remanded to gaol to
await his trial in the nsual course.

The amendment eonsists in the substitution of the words ‘‘he shsall be
remanded to gaol to await his trial in the usual conrse ?’ for ** the magisirate
shall proceed ag provided in see. 786.”' The section formerly provided that
if & person charged under the preceding section with theft, ete., where the
vaiue of the property ereeeds £10, pleads mot guilty, the magistrate shall
proceed ae provided In sec. 786. Bo proceeding, he could, in case of con-
viotion, impose a sentence of only six months’ imprisonment (seq. 787),
while if the prisoner pleaded guilty, he ecould, under see, 790, impose the
same punishment as if the case had been tried in the ordinary way. The
smendment does away with this anomaly. It takes away the juriadiction of
the magistrate to try sueh eases at all where the prisoner says he is not
guilty. This maked the law as it was up to the time the Code was passed. It
wag thought beat that in such serious cases as may arise under theae sections,
the magistrate should have jurisdietion to try only where the neensed piends
guilty. It wiil be seen, however, that so far as magisfrates in cities and
towns are concerned, this Act largely extends their jurisdietion, making it
the sdme in all the provinees as that of magistrates in Ontario undersec, 785,

The direetion in this seetion that the accunsed shall be “‘remsanded fo gaol
to awsait his trial’’ does not take away the right of the accused to apply for
and be granted bail. Senafe Debates 1808, p. 547,

791. Magistrate may decide not to proceed sum-
marily.—If, in any proceeding under this part, it appears to
the magistrate that the offence is one which, owing to a previous
conviction of the person charged, or from any other cireum-
stance, ought to be made the subject of prosecution by indiet-
ment rather than to be disposed of summarily, such magistrate
may, before the actused person hag made his defence, decide not
to adjudicate summarily upon the case; but a previous convie-
tion shall not prevent the magistrate from trying the offender
summarily if he thinks fit so to do. R.8.C. ¢. 176, 5. 14,

Where the offence is one which may be summarily tried by a police
magistrate on consent, and the acensed has consented and made his defenee
to the eharge and been sequitted, it i3 no longer eompetent for the magis-
trate to turn the proeeedings into & preliminary inquiry and to accept the
proseeutor’s recognizance to prefer an indietment. R. v. Burns (No. 2)
{1801), 4 Can. Cr. Crs. 330 (Cnt,).
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T92. Election of trial by jury to be stated on war-
rant of committal.—If, when his consent is necessary, the
person charged elects to be tried hefore a jury, the magistrate
shall proceed to hold a preliminary inquiry, as provided in
Parts XLIV. and XLV., and if the person charged is commit-
ted for trial, shall state in the warrant of committal the fact of
such election having been made, R.8.C. c. 1786, s 15.

- 793. Full defence allowed.—In every case of sum-
mary proceedings under this part the person accused shall be
allowed to make his full answer and defence, and to have all
witnesses examined and cross-examined by counsel or solici-

.tor. R.8.C. e. 176, 5. 16,

The police are not officers of the Crown, and have no right to take over
8 proseention not instituted by them, nor has a police officer any right to
act as an advoeate except where he is the informant. Webb v. Catchlove,
50 J.P. 795.

Fuil answer and defence.]—See note to sec. 659 at p. 580.

794, Proceedings to be in open court.—Every court
held by a magistrate for the purposes of this part shall be an
open publie court. '

As to exeluding the publie from the court rogm in gertain cases, see
sec. 660A.

795. Procuring attendance of witnesses. — The
magistrate before whom any person is charged under the provi-
sions of this part may, by summons, require the attendance of
any pérson as a witness upon the hearing of the case, at a time
and place to be named in the summons, and such magistrate
may bind, by recognizance, all persons whom he considers
necessary to be examined, touching the matter of such charge,
to attend at the time and place appointed by him and then and
there to give evidence upon the hearing of such charge; and if -
any person so summoned, or required or bound as aforesaid,
neglects or refuses to attend in pursuance of such summons
or recognizance, and if proof is made of such person having
been duly summoned as hereinafter mentioned, or bound by
recognizance as aforesaid, the magistrate before whom such
person should have attended may issue a warrant to compel his
appearance as a witness. R.8.C. e. 176, s. 18.

Qeo nlso seca. 581-585.
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796. Service of summons,—Every summons issued under
the provisions of this part may be served by delivering a copy
of the summons to the person summoned, or by delivering &
copy of the summons to some inmate of such person’s usual place
of abode apparently over sixteen years of age; and every person
so required by any writing under the hand of any magistrate
to attend and give evidence as aforesaid, shall be deemed to
have been duly summoned. R.S.C. c. 176, 5. 19.

+ To raise the question whether proper service hag been made and ;ur1s~
dietion over the person acquired, certiorari is an appropriste remedy. R.
v. Smith L. K. (1875), 10 Q.B. 604, Appeal is not an adequate remedy, be-
eguse the defendant, in order to sssert his appeal, gives the court juris-
distion over his person. Re Ruggles (1902}, 5 Can. Cr. Cas. 183 {N.8.):
Rand v. Roekweli, 2 N.8.1), 1949,

In R. v. Farmer, [1802] 1 Q.B. 637, a certiorari was granted hecause
service of a snmmons was made at & house which the defendant had left for
a residence in Ameriea, the former not being ‘‘his last place of abode.’’
Lord Esher, M.R., said: ‘*If there was no service of the summons, the
magistrate had no jurisdietion to make an order on it."’

. Bee also sec. 562,

797. Dismissal of charge.—Whenever the magistrate
finds the offence not proved, he shall dismiss the charge, and
make out and deliver to the person charged a certificate under his
hand stating the faet of such dismissal. R.8.C. ¢ 176, 5. 20.

798. Effect of conviction.—Every conviction under
this part shall have the same effect as a conviction upon indiet-
ment for the same offence. R.S.C. e. 176, 5. 22,

A sunfmary eonvietion hy & magistrate in respect of a charge under Part
LV. of the Code, of an indictable offense which the magistrate has absolute
jurisdietion to try without the consent of the aeccused, is subject to he
engnired into wpon habeas corpus and certiorari proceedings, notwithstand-
ing this provision. R. v. 8t. Clair (1900), 3 Can. Cr, Cas. 551 {Ont. C.A.).

79. Certificate of dismissal a bar to further pro-
ceEDING.—Fvery person who obtaing a certificate of die-
missal, or is convicted nnder the provisions of this part shall be
released from all further or other ¢riminal proceedings for the
same cause. R.8.C.e. 176, 5. 23.

This section, formerly sec. 43 of 32 & 33 Viet., ch. 20, was held not to be
ultra vires ag interfering with eivil rights, Wilson v. Codyre {1886}, 26
N.B.R. 516. That was an action of damages for assault and the defendant
pleaded that an information had been laid against him by plaintiff before a
magistrate in respect to the trespass declared on, and that the magistrate,
after hearing, dismissed the infermation and gave the defendant & certificate
of dismissal, whereby, and by foree of the statute, he was relessed from the
sction. It was held on demurrer that the plea was insufficient in not stating
?ll)?g the complsinant had prayed the magistrste to proceed summerily.

14.
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800. Proceedings not to be void for defect in form.,
—No conviction, sentence or proceeding under the provisions
of this part shall be quashed for want of form; and no warrant
of commitment upon a convietion shall be held void by reason of
any defect therein, if it is therein alleged that the offender has
been convicted, and there is a good and valid eonvietion to sus-
tain the same. R.8.C. c¢. 1786, 5. 24,

This section does not validate a defective commitment if it recites a con-

vigtion which is on its faee invalid. R. v. Gibson (1898}, 2 Can. Cr. Cas.
302, per Rose, J,

A summary convietion by a magistrate in respeet of & eharge in which
he has jurisdiction only upon the consent of the acensed to s summary trial,
ia not invalid merely because it omits to state that the aceused so consented,
if in fuet the consent was given, The omission to atate the consent in the
eonvietion is a *‘ want of form’’ which is cured by this section. R. v.
Burtress (1800), 3 Can, Cr, Cas. 536 (N.5.).

Where & convietion by a police magistrate on 8 * summary trial’* of the
accused nnder Part 65 imposes & longer term of imprisonment than ig
authorized by law, the warrant of commitment cannot be amended, as in
such case there is not ‘*a valid eonvietion to sustain the same.’” R. v.
Randolph {1800}, 4 Can. Cr. Cas. 165 (Ont.). :

{ Amendments of 1900 and 1901.)

801. Transmitting depositions, ete,.—The magistrate
adjudicating under the provisions of this part shall transmit the
conviction, or a duplicate of the certificate of dismissal, with
the written charge, the depositions of witnesses for the prosecu-
tion and for the defence, and the statement of the aceused, to
the clerk of the peace or other proper officer for the district,
city, eounty or place wherein the offence was committed, there
to be kept by the proper officer among the records of the General
or Quarter Sessions of the Peace, or of any court discharging
the functions of a court of general or quarter sessions of the
peace.

The former provision was that the reeords were to be sent to the next
court of General or Quarter Sessions. The amendment iz adapted from see.
822 in Part LVI, ** Juvenile Offenders.”” A former sub-seetion (2) which
excepted from the enactment police magistrates, ete. (1900, ch, 46), was
repealed s of Jannary 1, 1901, by the Code Amendment Act of 1901, 1 Edw.
VII., eh. 42, .

In the Territories it was held by {Roulean, J., that if a conviction has
besn filed by the magistrate under see. 801 in & court of superior criminal
juriediction, a mofion may he made to guash the same without the necessity
of a writ of certiorari. R. v. Asheroft (1899), 2 Can. Cr. Cas. 385; but in
R. v. Monaghan (1897), 2 Cen. Cr. Cas. 488, the full court of the Territories
was equally divided on the peint.
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recognizances ; and such certificate shall be prima facie evi-
dence of such non-appearance without proof of the signature
of the magistrate thereto. R.S.C. e. 176, 8. 31.

806. Application of fines,—Repealed 1900.

807. Forms to be used.—Every conviction or certificate
may be in the form QQ, RR, or S8 in schedule one hereto appli-
cable to the case or to the like effect; and whenever the nature
of the case requires it, such forms may be altered by omitting the
words stating the consent of the person to be tried before the
magistrate, and by adding the requisite words, stating the fine
imposed, if any, and the imprisonment, if any, to which the
person convicted is to be subjected if the fine is not sooner paid.
R.8.C. e. 178, 5. 33,

Form QQ.—
. - CONVICTION,
Canada,

Provinee of ’ }
County of ,

Bé it remembered that on the day of , In
the year , at , A. B., being charged hefore
me, the undersigned, , of the said (city) (and con-

senting to my trying the charge summarily), is convicted before
me, for that he, the said A. B. ( &e., stating the offence, and
the time and place when and where commatted), and T adjudge
the said A, B., for his said offence, to be imprisoned in the

, (and there kept to hard labour) for the term
of

Given under my hand and seal, the day and year first abhove
mentioned, at : aforesaid.

J. 8., [srar.]
J. P., { Name of County.)
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Fory RR.—-

CONVICTION UPON A PLEA OF GUILTY,

Clanada,
County of s }
Provinee of .
Be it remembered that on the day of , In
the year , at , A. B., being charged before
me, the undersigned, , of the said (city) (and consent-

ing to my trying the charge summarily), for that.he, the zaid
A. B, (&e., stating the offence, and the time and place, when
and where commitied), and pleading guilty to such charge, he
is thereupon convicted before me of the said offence; and T
adjudee him, the said A, B., for his said offence, to be impris-

oned in the (and there kept to hard labour) for the
term of .

Given under my hand and seal, the day and year first above
mentioned, at aforesaid. '

J. 8., [sEar.]
J.P., (Name of County.)

Forym 88—
' CERTIFICATE OF DISMISSAL.
(lanada,

Provines of s 1
County of .

I, the undersigned, of the city (or as the case may
be) of , certify that on the day of )
in the year , at ~ @foresaid, A. B., being charged

bafore me (and consenting to my trying the charge summarily),
for that he, the said A. B., (&c., sfafing the offence charged,
and the time and place when and where alleged to have been
committed), T did, after having summarily tried the said
charge, dismiss the same.

Given under my hand and seal, this day of )
in the vear - , at aforesaid. :
J. 8., [seawn]

J.P., (Name of County.)

The convietion should be framed in suech terms as will shew upon the
face of it that what was charged eame under some statute which gives
power to conviet summarily. R. v. Clark (1862), 21 U.C.Q.B. 552.
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808. Certain provisions not applicable to this Part
—The provisions of this Aect relating to prelimirary inquiries
before justices, except as mentioned in sections 804 and 805 and
of Part LVIIL, shall not apply to any proceedings under this
part. Nothing in this part shall affect the provisions of Part
LVT., and this part shall not extend te persons punishable nnder
that part so far as regards offences for which such persons may
be punished thereunder. R.8.C. c. 176, ss. 34 and 35.

This seetion prevents the applieation of any of the provisions as to
appeals from summary convietions (secs. 879-884), to convietiovs under
Part LV, (secs. TS2-808). An appeal, therefore, does not lie from the
deeision of a police magistraie who tries a charge of theft summarily with
the consent of the seeused. R. v. Egan (1886}, 1 Can. Cr. Cas. 112 (Man.};
with the exeeption of the special appeal from two justices now given by the
amendment to see. 782 (2 5).

Under somewhat similar sections ¢f the Epglish Summary Jurisdiction
Aot of 1879, the practice was that there should be mo appeal. In R. v.
Justices of London (189%2), 17 Cox C.C., 526, 528, Lawranee, J., says the
result is ‘‘ that the person who consents to be dealt with summarily, makes
8 bargain with the magistrate that he will leave the deeision of the case to
him, ingtead of having the cage tried by a jury.”

TWhere a prosecution for being sn immate of a house of ill-fame has
taken place bhefore a police magistrate under seetion 783, and not under the
part known as the Vagrancy Act, an appeal is presiuded. R. v. Nizon

(1900}, 6 Can. Cr. Cas. 33 (Ont. ).
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PART LVI.

TRIAL OF JUVENILE OFFENDERS FOR INDICT-

ABLE OFFENCES.

SECT.

809.
810,
811,
812.
818.

814
8185,
816.
817.
818.
819.
820.
821.
522.
523.
824,
825.

8286,
827,
828.

829.
§30.

831,

Definttions.

Punishment for stealing.

Procuring appearance of accused.
Bemand of accused.

Accused fo elect how he shall be tried.
When accused shall not be tried summarily.
Summons o witness,

Binding over witnesses.

Warrant against witness.

Service of summons.

Discharge of accused.

Form of conviction.

Further proceedings barred.

Conviction and recognizance fo be filed.
Quarterly returns,

EBestitution of property.

Proceedings when penalty imposed on accused 1is not

paid.
Costs,
A pplication of fines.
Costs fo be certified by justices.
Application of this Part.
No imprisonment in reformatory under this Port.
Other proceedings against juvenile offenders not affected.

809. Definitions,—In this part, unless the context other-
wise requires—

(a) The expression “ two or more justices,” or ““ the jus-

tices 7 includes

(i.) in the Provinces of Ontario and Manitoba any
judge of the county court being a justice of the peace,
police magistrate or stipendiary magistrate, or any two
justices of the peace acting within their respective juris-
dietions;
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(i1.) in the Province of Quebec any two or more
justices of the peace, the sheriff of any district, except
Montreal and Quebec, the deputy sheriff of Gaspe, and
any recorder, judge of the Sessions of the Peace, police
magistrate, district magistrate or stipendiary magistrate
acting within the limits of their respective jurisdic-
tions; °

(iii.) in the Provinees of Nova Seotia, New Bruns-
wick, Prince Edward Island, and British Columbia,
and in the Distriet of Keewatin, any functionary or tri-
bunal invested by the proper legislative authority with
power to do acts usually required to be done by two or
more justices of the peace;

(iv.) in the North-West Territories, any judge of the
Supreme Court of the said Territories, any two justices
of the peace sitting together, and any functionary or
tribunal heving the powers of two justices of the peace;
{(b) the expression ““ the common gaol or other place of

confinement ” includes any reformatory prison provided for
the reception of juvenile offenders in the provines in which
the conviction referred to takes place, and to which, by the
law of that province, the offender may be sent. R.S.C.
e 177, 8. 2. :

If the charge be of an offence over whieh, if the offence ¢harged be true
in faet, the magistrate has jurisdietion, the magistrate’s jurisdietion can-
hot be mede to depend upon the truth or falsehood of the facts, or upon the
evidenee hbeing sufficient or insuffeient to establish the corpus delicti
brought under investigation. Cave v. Mountain, 1 M. & &. 257. And on
a habeas corpus to whieh a proper commitment in exeeution is returned, the
eourt never enters into the question whether the magistrate has drawn the
right conelusion from the evidenee, when there was evidence, E. v. Munre
(1864), 24 TV.C.Q.B, 44.

810. Punishment for stealing, —Every person charged
with having committed, or having attempted to commit any
offence which is theft, or punishable as theft, and whose age, at
the period of the commisgion or attempted eommission of such
offence, does not, in the opinion of the justice before whom he
is brought or appears, exceed the age of sixteen years, shall,
upon conviction thereof in open court, upon his own confession
“or upon proof, before any two or more justices, be committed
to the common gaol or other place of confinement within the
jurisdietion of such justices, there to be imprisoned, with or
without hard labour, for any term not exceeding three months,
or, in the diseretion of such justices, shall forfeit and pay such -
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sum, not exceeding twenty dollars, as such justices adjudge.
R.8.C. e 177, 8. 3.

The power of determining the age or apparemt age of the secused is
given exelusively to the justice; and a convietion will not be held bad for
the omission to state that the acoused is under the age of sixteen years.
R. v. Quinn (1900}, 36 Can Law Jour. 644 (N.8.).

811. Procuring appearance of accused.—Whenever
any person, whose age is alleged not to exceed sixteen years,
iz charged with any offence mentioned in the next preceding
section, on the oath of a credible witness, before any justice
of the peace, such justice may issue his summons or warrant to
gummeon or to apprehend the person so charged, to appear before
any two justices of the peace, at a time and place to be named
in such summons or warrant. R.8.C, ¢, 177, s 4.

812. Remand of accused,— Any justice of the peace, if
he thinks fit, may remand for further examination or for trial,
or suffer to go at large, upon his finding sufficient sureties, any
such person charged before him with any such offence as afore-
said.

2. Every such surety shall be bound by recognizanee condi-
tioned for the appearance of such person before the same or
gome other justice or justices of the peace for further exdmina-
tion, or for trial hefore two or more justices of the peace as
aforesaid, or for trial by indictment at the proper court of
criminal jurisdietion, as the case may be.

3. Every such recognizance may be enlarged, from time to
time, by any such justiee or justices to such further time as he

.or they appoint; and every such recognizance mnot so
enlarged shall be discharged without fee or reward, when the
person has appeared according to the condition thereof. R.S.C.
e 177, ss. 5, 6 and 7.

813. Accused to elect how he shall be tried.—The
justices before whom any person is charged and. proceeded
against under the provision of this part before such person iy
asked whether he has any cause to show why he should not be
convicted, shall say to the person so charged, these words, or
words to the like effect:

“ We shall have to hear what yon wish to say in answer to
the charge against yon; but if you wish to be tried by a jury, -
you must object now to onr deciding upon it at once,”
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2. And if such person, or a parent or guardian of such per-
son, then objects, no further proceedings shall be had under the
provisions of this part; but the justices may deal with the case
according to the provision set out in Parts XLIV. and XLV,
as if the accused were before them thereunder. R.S.C. e 177,
8. 8.

Or a pavent or guardian. |—As to the trisl of juveniles see sece, 550 and
530a. :

814, When accused shall not be tried summarily.—
If the justices are of opinion, before the person charged has
made his defence, that the charge is, from any eurcumstance,
a fit subject for prosecution by indictment, or if the person
charged, upon being called upon to answer the charge, objects
to the case being summarily disposed of under the provisions
of this part, the justices shall not deal with it énmmarily, but
may proceed to hold a preliminary inquiry, as provided in
Parts XLIV. and XLV,

2. In cage the accused has elected to be tried by a jury, the
justices shall state in the warrant of coramitment the fact of
such election having been made. H.8.C. e. 177, 5. 9.

8135. Bummons to witness.—Any justice of the peace
may, by summons, require the attendance of wny person as a
witnegs upon the hearing of any case before two justices, under
the authority of this part, at a time and place to be named in
such summons. R.8.C. e. 177, & 10.

816. Binding over witness,—Any such justice may
require and bind by recognizance every person whom he con-
siders necessary to be cxamined, touching the matter of such
charge, to attend at the time and place appointed by him and
then and there to give evidence upon the hearing of such charge.
R.S.C. c. 177, s. 11.

817 Warrant against witness.—If any person so sum-
moned or required or bound, as aforesaid, neglects or refuses
to attend in pursuanee of such summons or recognizance, and if
proof is given of such person having been duly summoned, as
hereinafter mentioned, or bound by recognizance, as aforesaid,
either of the justices before whom smch person shonld have
attended, may issue a warrant to compel his appearance as a wit-
ness. R.8.C. e, 177, s, 12.
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818. Service of summons.—Every summons issued under
the authority of this part may be served by delivering a
copy thereof to the person, or to some inmate, apparently over
sixteen years of age, at such person’s usual place of abode, and
every person so required by writing under the hand or hands
of any justice or justices to attend and give evidence as afore-
said, shall be deemed to have been duly summoned, R.S.C.
e. 177, a 18,

819. Discharge of accused.—If the Justices, upon the
hearing of any such case deem the offence not proved, or that it
is not expedient to inflict any punishment, they shall dismiss
the person charged—in the latter case on his finding sureties for
his future good behaviour, and in the former case without sure-
ties, and then make out and deliver to the person charged a
certificate in the form TT in schedule one to this Act, or to the
like effect, under the hands of such Justices, stating the fact of
such dismissal. R.S.C. e. 177, s 14.

Fory TT.—

CERTIFICATE OT DISMISSAL.

Canada, , justices of
~ Provinee of , ¢ the peace forthe  of
County of . ,f , (or +f a recorder,
de., L a of the of
at - , in the said , of
as the case may be), do hereby certify that on
the day of , in the year s
at , in the said , of ,
A. B. was brought before us, the said justices
(or me, the said ), charged with the

following offence, that is to say (here state
briefly the particulars of the charge), and that
we, the said justices, (or I, the said )
thereupon dismissed the said charge.

Given under our hands and seals (or my hand

and seal) this dav of , in the year
at aforesaid.
J. P. T.smar]
J. R. [sean.]

or 8. J. [sraLr.]

:15 —CRIM. CODE.
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820. Form of conviction,—The justices before whom
any person is summarily convicted of any offence hereinbefore
mentioned, may eause the conviction to be drawn up in the form
TU in schedule one hereto, or in any other form to the same
effect, and the conviction shall be good and effectual to all
infents and purposes.

9, No conviction shall be quashed for want of form, or
removed by eertiorari or otherwise into any court of record;
and no warrant of commitment shall be held void by reason of
any defect therein, if it is therein alleged that the person has
been convicted, and there is a good and valid conviction to sus-
tain the same. R.8.C, e 177, 53, 16 and 17,

Form UU.—
COKXVICTION.
Canada,
Provinece of , }
County of ,
Be it remembered that on the day of , In
the year , at , in the county of )

A. B. is convicted before us, J. P. and J. R., justices of the
peace for the said county (or me, 8. J., recorder, of the

., of , or a3 the case may be) for that he, the
said A. B., did (specify the offence and the time and place, when
and where-the same was committed, as the case may be, but
without setting forth the evidence), and we, the said J. P. and
J. R. (or T, the said 8. J.), adjudge the said A. B, for his

said offence, to be imprisoned in the (or to be imprizsoned
in the , and there kept at hard labour), for the space
of , (or we) (or 1) adjudge the said A. B., for his

said offence, to forfeit and pay (here state the penalty actually
imposed), and in default of immediate payment of the said
sum, to be imprisoned in the (or to be imprisoned
in the , and kept at hard labonr) for the term of ,
unless the said sum is sconer paid.

Given under our hands and seals (or my hand and seal),
the day and year first above mentioned.

J P. [sean]..
J. R .[SEAL.]

or 8. J. [sBaL.]
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Defendant was convicted before the stipendiary magistrate of the City
of Halifax of the offence of stealing the sum of #30 and was gentenced to
be imprisoned for the term of three years inthe Halifax Industrial Sehool,
a reformatory for boys of the Protestant faith., Hig discharge was sought
upon habeus corpus on the grounds that the eonviction did not shew thak
defendant wag & Protestant or that he was under the age of miztesn years.
The spplieation was refnsed, the court holding that the intention of sec.
820 wag to dispense with recitalsand averments in the particulars mentioned
and that the words ‘‘ shall be good and effeetual to sll intents and pur-
Poses’’ might be regarded as the equivalent of a legislative declarstion thatit
should not be necessary to refer in the eonvietior to the age of the party,
or ta the justice’s opinion on that subject. R. v. Quinn {1800}, 36 Can.
Law Jour. 644. )

821. Further proceeding barred.—Every person who
obtains such certificate of dismissal, or is so convicted, shall
be released from all further or other eriminal proceedings for
the same cause. R.8.C. ¢. 177, 5. 15.

This section is similar to see. 799 in Part LV. as to sammary trials. See
note to see. 799.

82%. Conviction and recognizances to be filed.—The
Justices before whom any person is convicted under the pro-
visions of this part shall forthwith trensmit the conviction and
recognizances to the clerk of the peace or other proper officer, for
the distriet, eity, county or union of counties wherein the offence
was committed, there to be kept by the proper officer among the
records of the court of General or Quarter Sessions of the Peace,
or of any other court discharging the funections of a court of
General or Quarter Sessions of the Peace. R.8.C. . 177 , 8. 18,

823. Quarterly returns.—Every clerk of the peace,
or other proper officer, shall transmit to the Minister of Agri-
culture a quarterly return of the names, offences and punish-
ments mentioned in the convietions, with such other partieit-
lars as are, from time to time, required. R.S.C. e 177, s 19.

824. Restitution of property.—No conviction under
the authority of this part shall be attended with any forfeiture,
except such penalty as is imposed by the sentence; but when-
ever any person is adjudged guilty under the provisions of this
part, the presiding justice mav order restitution of property in
respect of which the offence was committed, to the owner thereof
or his representatives, .

2. If such property is not then forthecoming, the justices,
whether they award punishment or not, may inguire into and
ascertain the value thereof in money; and, if they think proper,
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order payment of such sum of money to the true owner, by the
person convieted, either at one time or by instalments, at such
periods as the justices deem reasonable.

8. The person ordered to pay such sum may be sued for the
seme as & debt in any court in whieh debts of the like amount
are, by law, recoverable, with costs of suit, according to the
practice of such court. R.8.C. ¢, 177, ss. 20, 21, and 22.

See also mees. 837 and B33.

Croton witnesses in Ontario.]—By R.5.0. 1897, c. 105, it is provided
that in case of & prosecution for treason or felomy (i.e. an offenee whieh
would have been designated a felony before the Code, see see. 535), or any
offence whieh is punishable ¥y imprisonment only, or any offence for which
whipping may be imposed, the judge who holds the sourt befare whieh the
prosecution or trial for the offence takes place, may grant to any one who
attends on recognizance,or subpoena, or on request of the Crown Counsel,
to give evidente, or who gives evidence on the part of the Crown, an order
for payment of such sum of money as to the judge seems reasonable and
sufficient to compensate the witness for his costs and charges in sitending
a8 sueh witness; but such sum shall not exceed the amount then payable to
the like witnesses in civil cases in the High Court, R.5.0, e¢. 105, . 3.
But this iz not to be eonstrued e sutitling a witness in any ease fo which
the Act applies to require payment of any sum of money previous to the
determination at sueh cours of the prosecution or irisl at whieh he attends
as B witness. Ibid., see. 17.

Where no bill of indietment has been preferred, or where the trial has
" not been proceeded with, the court may make a similar order in favour of
any person who, in the opinion of the eourt, bons flde attended the court in
obedience to a recognizance or subpena, Ibid., sec. 4,

The srder is not te be made except on a certificate by the counsel, if any,
for the Crown in the ecase, and by the County Crown Attorney (unless the
County Crown Attorney is also the counse! for the Crown, and certifies as
puch); and the certificate shall contain the partieulars necessary in the
afidavit required in ecivil eases to entitle a party to disbursements to
witnesses and shall ba to the like effeet; but the court may require further
evidence, and shall have a diseretion to grant or refuse the order. If the
County Crown Attorney is absent, and for this or for some other reason
some other person is meting for him, the certifieate of the latter may he
given instead of the eertifieate of the County Crown Attorney. Thid., see. 5.

The order may embtace any number of witnesses and any number of
cases, or may be for one witness only. [bid., sec. 6.

Every order for payment skall be forthwith made out and delivered by
the proper officer of the ecourt, and shall be directed to the treasurer of the
eounty in which the offence was committed, or way supposed to have been
commitbed; or if the offence was committed or was suppesed to have been
ecommitted in & city, or in a town separated for mimiieipal purposes from
the eounty, the order shall 'ae directed to the treasurer of the city or town.
Ihid., sec. 7.

In eage the trial takes place in a county other than the couniy in whieh
the offence was eommitted, the treagurer of the county in which the trial
takes place, if applied to by the witnesses, shall forthwith pay the money
in the first instance out of the funds of the municipality in his hands, and
shall forthwith be reimbursed by the treasurer to whom the order is directed.
Thid., see. 8.

1Is cane witness fees peid under the provisions of this Aet are, by virtue
of the judgment of the court, afterwards reeovered from the prosecutor or
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defendant, the same shall be repaid to the munieipality, and one-third
aceounted for by the munieipality to the Crown. Ibid., =zec. 13.

Crimingl justice accounts in Ontarie.]—The expenses of the administration
of justies in eriminal matters in the Province of Ontario and the amount of
fees payable to public officers in respeet thereof oui of county or other
piblie funds are regulated by the Ontario Statutes. R.5.0, 1897, eh. 101
te 104, inclusive.

825. Proceedings when penalty imposed on accused
is not paid.—Whenever the justices adjudge any offender to
forfeit and pay a pecuniary penalty under the authority of this
part, and such penalty is not forthwith paid they may, if they
deem it expedient, appoint some future day for the payment
thereof, and order the offender to be detained in safe custody
until the day so appointed, unless such offender gives security
to the satisfaction of the justices, for his appearance on such
day; and the justice may take such seeurity by way of recog-
nizance or otherwise in their discretion.

2. If at any time g0 appointed such penalty has not been
paid, the same or any other justices of the peace may, by war-
rant under their hands and seals, commit the offender to the
common gaol or other place of confinement within their juris-
dietion, there to remain for any time not exceeding three
months, reckoned from the day of such adjudication. R.8.C.
e 177, 85 23 and 24.

826. Costs.—Repealed 1900,
827 Application of fines.—Repealed 1900.

828. Costs to be certified by justice.—The amount
of expenses of attending before the justices and the compensa-
tion for trouble and loss of time therein, and the allowances
to the constables and other peace officers for the apprehension
and detention of the offender, and the allowances to be paid to
the prosecutor, witnesses and constables for attending at the trial
or examination of the offender, shall be ascertained by and cer-
tified under the hands of such justices; but the amount of the
costs, charges and expenses attending any such prosecution, to be
allowed and paid as aforesaid, shall not in any one case exceed
the sum of eight dollars.

2. Every such order of payment to any prosecutor or other
person, after the amount thereof has been certified by the proper
justices of the peace as aforesaid, shall be forthwith made out
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and delivered by the said justices or one of them, or by the
clerk of the peace or other proper officer, as the case may be, to
such prosecutor or other person, upon such clerk or officer being
paid his lawful fee for the same, and shall be made upon the
officer to whom fines imposed under the aunthonty of this part
are required to be paid over in the distriet, city, county or union
of counties in which the offence was committed, or was supposed
to have been committed, who, upon sight of every such order,
shall forthwith pay to the person named therein, or to any other
person duly authorized to receive the same on his behalf, out of
any moneys received by him under this part, the money in such
order mentioned, and he shall be allowed the same in his
accounts of such moneys. R.8.C. ¢. 177, ss. 28 and 29.

829. Application of this Part.—The provisions of this
part shall not apply to any offence committed in the Provinces
of Prince Edward Island or British Columbia, or the District
of Keewatin, punishable by imprisonment for two years and
upwards; and in such provinces and distriet 1t shall not be
. necessary to transmit any recognizance to the clerk of the

. peace or other proper officer. R.S8.C. ¢, 177, 5 30.

830. No imprisonment in reformatory under this
Part.—The provisions of this part shall not authorize two or
more justices of the peace to sentence offenders to impriscnment
+ in a reformatory in the Province of Ontario. R.B.C. e 177,
8. 31,

831. Other proceedings against juvenile offenders
not affected.—Nothing in this part shall prevent the sum-
mary convietion of any person who may be tried thereunder
before one or more justices of the peace, for any offence for
which he is liable to be so convicted under any other part of this
Act, or under any other Act, R.8.C. ¢. 177, 8. 8, part.
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'PART LVIL

COSTS AND PECUNIARY COMPENSATION—RESTI-
TUTION OF PROPERTY.

Secr.

832. Costs,

888. Costs in case of libel,

834, Costs on conviction for assault.

835. Taxation of cosis.

836, Compensation for loss of property.

887. Compensation to bona fide purchaser of stolen property.

888. Restitution of stolen property.

( Amendment of 1900.)

832, Costs.—Any court by which any judge under Part
LIV., or magistrate under Part LV., by whom ‘judgment is
pronounced or recorded, upon the conviction of any person for
treason, or any indietable offence, in addition to such sentence as
may otherwise by law be passed, may condemn such person to
the payment of the whole or any part of the costs or expenses
ineurred in and about the prosecution and convietion for the
offence of which he iz convicted, if to such court or judge it
seems fit o to do; and the court or judge may inelude in the
amount to be paid such moderate allowance for loss of time as
the court or judge, by affidavits or other inquiry and -exam-
ination, ascertains to he reasonable; and the payment of such
costs and expenses, or any part thereof, may be ordered by the
court or judge to be made out of any moneys taken from such
person on his apprehension (if such moneys are his own), or
may be enforced at the instance of any person liable to pay or
who has paid the same in sueh and the same manner (subject to
the provisions of this Act) as the payment of any costs ordered
to be paid by the judgment or order of any conrt of competent
jurisdiction in any civil action or proceeding may for the time
being so enforced: Provided, that in the meantime, and umtil
the recovery of such costs and expenses from the person so con-
victed as aforesaid, or from his estate, the same shall be paid
and provided for in the same manner as if this section had not
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been passed; and any money which is recovered in respect
thereof from the person so convicted, or from his estate, shall be
applicable to the reimbursement of any person or fund by whom
or out of which such costs and expenses have been paid or
defrayed.

833. Costs in libel case.—In the case of an indictment
or information by a private prosecutor for the publication of a
defamatory libel if judgment is given for the defendant, he
shall be entitled to recover from the prosecutor the costs incur-
red by him by reason of such indictment or intormation, either
by warrant of distress issued out of the said court, or by action
or suit as for an ordinary debt. R.8.C. ¢. 174, gs. 153 and 154.

The mere fact that the Crown prosesutes in this country by a eounsel it
appoints for the purpose will not neeesssrily make it a procesding not
earried on by or for a private prosecutor, within the proper meaning of the
statute, otherwise every criminal progecution in Ontaric would be a Crown
proseeution, and this enactment be of uokind of uge. Adam Wilson, J., in
R. v. Patteson (1875), 36 U.C.Q.B. 129, 150.

See also note to soc. 669. »

834, Costs on conviction for assault,—If @ person
- convicted on an indictment for assault, whether with or without
battery and wounding, is ordered to pay costs ss provided in
section 832, he shall be liable, unless the said costs are sooner
paid, to three months’ imprisonment, in addition to the term of
imprisonment, if any, to which he is sentenced for the offence,
and the court may, by warrant in writing, order the amount
of such costs to he levied by distress and sale of the goods and
chattels of the offender, and paid to the prosecutor, and the
surplus, if any, arising from such sale, to the owner; and if
such sum is so levied, the offender shall be released from such
imprisonment. R.8S.C. e. 174, ss. 248 and 249.

835. Taxation of costs.—Any costs ordered to be paid
by a court pursnant to the foregoing provisions shall, in case
there 13 no tariff of fees provided with respect to eriminal pro-
ceedings, be taxed by the proper officer of the vourt, according
to the lowest scale of fees allowed in such eourt in 2 civil suit,

2. If such court has no civil jurisdiction, the fees shall be
thosg allowed in eivil suit¢ in a superior court of the provinee
according to the lowest scale,

Taxation of costs,]—The person filling the office of Commissioner of the
Dominion Police has, as such, no legal capaecity to represent and aet on
behalf of the Crown, end in laying an information in which he desig-
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nated himself as suech Commigsioner of the Dominion Police he acted as
a private individual and not as the legsl representative of the Crown,
although he declgred that he was aeting as such commissioner on behalf of
the Rovereign. The aecused having been discharged, and the com-
migsioner having bound himself by recognizance to prefer and prosecute
an indietment on the charge contained in his informsation, and the grand
jury having shrown out the bill of indietment, the commissioner was held
to be personally liable under see. 595 for the costs ineurred by the accumed
on the preliminary enquiry and befors the Court of QJueen’s Bench. R, v.
8t. Louis (1897}, 1 Can. Cr. Cas. 141 {Que.).

The ecosts allowed were not the fees and disbursements paid by the
aceused to his counsel, such payment heing s matter between elient and
¢oungal, but such eosts as were held by analogy with the cosis allowed in
¢ivil suits to be costs recoverable from & losing party. Sueh costs shonld
he taxed mceording to o tariff made for eriminal procesdings, end in the
sbeence of such tariff they are to be taxed in the diserstion of the judge, by
implieation, according to the spirit of the provisions contained in this
geetion. Ibid.

The inference from the last mentloned case is that see. 835 applies only
to costs awarded under sections 832 to 834 inelusive, the only sections pre-
ceding it in part LVIL,

But quiere whether the words ‘‘ foregoing provisions’! are not in them-
gelves wide enough to include all preceding mections of the Code, instead
of being applied to the preceding seefions of part LVIL. alone,

The word ‘' foregoing’’ is synonymous with the word ‘‘preceding
{Century Diet.); and the latter word is not confined to the next preceding
sections. Attorney-General v. Temple {1886}, 2¢ N.8.R, 279.

In all proceedings under these rules the party entitled to costs shall tax
the same aceording to the secale in foree in the Supreme Court, and if no
provigion is made for work done under these rules, then the faxing officer
shall.allow sneh reasonable amount according to seale in force, or as nesr
thereto as cireumstances will admit of. B.C. Eule 61.

836. Compensation for loss of property.—A court
on the trial of any person on an indictment may, if it thinks
fit, npon the application of any person aggrieved, and immedi-
ately after the conviction of the offender, award any sum of
money, not exceeding one thousand dollars, by way of satisfae-
tion or compensation for any loss of property suffered by the
applicant through or by means of the offence of which such per-
gon is 8o convieted ; and if the amount awarded for such satisfae-
tion or compensation shall be deemed a judgment debt due to
the person entitled o receive the same from the person go con-
victed, and the order for payment of such amount may be
enforeed in such and the same manner as in the case of any
costs ordered by the court to be paid under section 832, 33-34
V. (UK)e 23,5 4.

Clompensation or restitution.]—See note to see, 838,
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837. Compensation to bona fide purchaser of stolen
properiy.-——When any prisoner has been convicted, either
summarily or otherwise, of any theft or other offence, mc]udlng
the stealing or unlawfully obtaining any property, and it
appears to the court, by the evidence, that the prisoner sold such
property or part of it to any person who had no knowledge that
it was stolen or unlawfully obtained,.and that money has been
taken from the prisoner on his apprehension, the court may, on
application of such purchaser and on restitution of the property
to its owner, order that out of the money so taken from the pris-
oner (if it is his) a sum not exceeding the amount of the pro-
ceeds of the sale be delivered to such purchaser. R.8.C. e 174,
s. 251.

838. Restitution of stolen property.—If any person
who 18 guilty of any indictable offence in stealing, or knowingly
receiving any property, is indieted for such offence, by or on
behalf of the owner of the property, or his exeentor, or adminis-
trator, and convicted thereof, or is tried before a judge or jus-
tice for such offence under any of the foregoing provisions and
convicted thereof, the property shall be restored to the owner or
his representative.

2, In every such case, the court or tribumal before which
such person is tried for any such offence, shall have power to
award, from time to time, writs of restitution for the said
property, or to order the restitution thereof in a summary mau-
ner; and the court or tribunal may also, if it sees fit, award resti-
tution of the property taken from the prosecutor, or any witness
for the prosecution, by such offence although the person indicted
is not eonvicted thereof, if the jury declares, as it may do,
or if, in case the offender is tried without a jury it is proved
to the satisfaction of the eourt or tribunal by whom he is tried,
that such property belongs to such prosecutor or witness, and
that he was nnlawfully deprived of it by such offence.

3. If it appears before any award or order is made, that
any valuable security has been bona fide paid or discharged by
any - person liable to the paymeht thereof, or being a negotiable
instrument, has been bona fide taken or received by transfer or
delivery, by any person, for a just and valuable consideration,
without any notice or without any reasonable cause to suspect
that the same had, by any indictable offence, been stolen, or if
it appears that the property stolen has been transferred to an
innocent purchaser for value who has acquired a lawful title
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thereto, the court or tribunal shall not award or order the resti-
tution of such security or property.

(Amendment of 1893.)

4. Nothing in this seetion contained shall apply to the case
of any prosecution of any trustee, banker, merchant, atforney,
factor, broker or other agent intrusted with the possession of
goods or documents of title to goods, for any indictable offence
under sections 320 or 363 of this Act. R.8.C. e 174, s 250.

Awarding vestitution of stolen property. ]—To entitle the aggrieved party
to an order for the restitution to him of money found on the prisoner con-
vieted of stealing money from the person, proof must be adduced identi-
fying the money so found as the money which was stolen. R. v. Haverstoek
(1901}, 5 Can, Cr, Cas, 113, per Wallace, Co.J., at Halifax.

Where the asensed was convieted of the theft of bank notes but there
was no evidence to identify the same with the bank notes found on and
taken from the prisoner at the time of arreet, and no application was made
immediately after the convietion for an order of compensation to the prose-
eutor for hiy loss, an order may be properly made ex parte for the restora-
tion to the prisoner of the money so taken from him, Ibid.

Where it is impossible to identify the money found on the prisoner as
the stolen money, and the prisoner elaime the money as his own, the proper
coursa for the prosecutor to take is to apply, under see. 836, immediately
after the souvietion of the prisoner, for compensation for loss of property,
and thus obtain an order that the money of the prisoner shall be paid to him
to sueh extent as will compensaie him for the loss sustained.

The summary power of the eourt under this section exists only where the
prisoner is convieted, The criminal court had by the eommen law no
power to order restitution to the owner of the property where the prisoner
is sequitted. R. v. Melntyre (1877), 2 P.E.I. 154, 157. And it does not
extend in eases of convietion to property other than that in respect of which
the charge was brought. R, v, Corporation of London (1858}, £. B. & E.
509; B, v. Pierce {1858), Bell C.C, 235.

Current eoin stolen and passed as curreney to innoeent persons is not
subject to restitution. Mosws v. Haneock, [1808] 2 Q.B. 111, Bat a edin
which was sold by the thief as an article of verfu and which had not been
passed into eirenlation as eurrent coin may be ordered to be returned to the
owner in like manner as other stolen property. Ibid.

Where money taken from a prizoner on his srrest is admitted by the
Crown authorities not to be regnired for the purpose of evidence at the trial
the eourt may order it to be restored to the prisomer. R. v, Harrig, 1
B.C.R., pt. 1, p. 255.

Property.]—The expression property ineludes not only such property ag
was originally in the possession or under the econtrol of any persen, but also
any property into or for which the same has been eonverted or exchanged
and anything asquired by such conversion or exchange whether immediately
or otherwise. Sec. 3 (v).
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PART LVIIL

SUMMARY CONVICTIONS,

SkoT.

839,
840.
841.
848.
818.
844
815.
846.
847.
818.
849.
850.
851,
852.
853.
854.
855.
856.
857.
858.
869.
860.
§61.
869.
863
864,
865.
866.
867.
868.
869.
870.
871.
8782,
878.
874.
875.

Interpretation.

Application.

Tvme within which proceedings shall be commenced.
Jurisdiction,

Hearing before justices.

Backing warrants,

Informations and complainis, _
Certain objections not to vitiate proceedings.
Variance.

Execution of warrant.

Hearing to be in open court.

Counsel for parties,

Witnesses o be on oath.

Evidence.

Non-gppearance of accused.

Non-appearance of prosecutor.

Proceedings when both parties appear.
Arratgnment of accused.

Adjournment.

Adjudication by justice.

Form of conviction.

Disposal of penallies on conviction of joint offenders.
First conviction in certain cases.

Certificate of dismissal.

Disobedience to order of justice.

Assaults,

Dismassol of complaint for assault.

Release from further proceedings.

Costs on conviction or order.

Costs on dismissal.

Recovery of costs when penally is adjudged.
Becovery of costs in other cases.

Fees.

Provisions respecting eonvictions.

Order as to eollection of costs.

Endorsement of warrant of distress.
Distress not fo issue in certain cases.
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876.
877.
878.
879,

880.
881.
852.
853.

884.
885.
888.
887,

888,

889,
890.
891.
892,
898,
8%4.
895.
896.
8§97,
898.
899,
900.
901,
902.
903,
904.
805.
806.
907,
908.
909,

Remand of defendant when distress is ordered.
Cumulative punishments.

Recognizances.

Appeal.

Conditions of appeal.

Proceedings on appeal.

Appeal on matters of form.

Judgment to be upon the merits.

Costs when appeal not prosecuted.

Proceedings when appeal fails,

Conviction not to be quashed for defects of form.
Certiorart not to lie when appeal 18 taken.
Oonviction to be transmitled fo Court of Appeal.
Conviction not fo be held invalid for irregularity.
Irregularities within the preceding section.
Protection of fustice whose conviction is guashed.
Condition of hearing motion to quash.

I'mperial Aet superseded.

Judicial notice of proclamation,

EBefusal to quash.

Conviction not to be set aside in cerfain cases.
Ovrder as o costs.

Recovery of costs.

Abandonment of appeal,

Statement of case by justices for review.

Tender and payment.

Returns respecting convictions and moneys recetved,
Publication, ete., of returns.

Prosecutions for penalties under the preceding section.
Eemedies saved. ¢
Defective returns.

Certain defects not fo vitiate proceedings.

Preserving order in court.

Resistance to ewecution of process.

839. Interpretation.—In this part unless the context
otherwise requires—

(a) the expression ‘ justice” means a justice of the

peace, and includes two or more justices if two or more
Justices act or have jurisdiction, and also a police magistrate,
a stipendiary magistrate and any person having the power or
authority of two or more justices of the peace;
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1

() the expression “clerk of the peace” includes the
proper officer of the court having jurisdietion in appeal
under this part, as provided by section 879;

(¢} the expression “ territorial division ” means district,
county, union of counties, township, city, town, parish, or
other judicial division or place;

(d) the expression “ distriet” or * county ” includes
any territorial or judicial division or place in and for which
there is such judge, justice, justice’s court, officer or prison
a8 is mentioned in the context;

(e) the expression “ common gaol” or  prison ” means
any place other than a penitentiary in which persons charged
with offences are wsually kept and detained in eustody.
R.B.C. e 178, 8 2.

Disqualification of justices.]—A justice of the peaee ig not disqualified by
the fact that he and the eocunsel for the prosecution are partners in the
businesy of attorneys provided they have no joint interest in the fees earned
by the coungel for the prosecution or in any fees paysble to the justice on
the trial of the information, Neither is it a ground of disqualifieation that
the justice was appointed and paid by the town council at whose ingfance
the complaint was made and the prosscution carried on, his salary being a
fixed sum, not dependent on the amount of fines eollected. R.v. Grimmer, in
Re Macdonald (1886), 25 N.B.E. 424.

Every person having & personal interest in any litigation, or having a
direct or indireet motive for desiring s particular decision to be come to,
should abstain from putting himeelf in ruch & position as thatuneonscionsly
to himself & bias adverse t0 the due administration of justice might take
possesdion of hig mind. R. v. Justices of Great Yarmouth (1881), L.R. 8
Q.B.D, 525; R. v. Chapman {1882}, 1 Ont, R. 582,

A magistrate who is engaged in the same kind of buginess as & trader
prosecuted under a transient traders’ eense law is thereby disqualified from
?djudi)c&ting upon the eharge. R. v. Leeson {1801}, § Can. Cr. Cas, 184

Ont.).

Defendant was convieted of a breach of a by-law in selling land by
auction without license; two of the four convieting justices were licensed
auctioneers for the county and persisted in sifting affer objection taken on
account of inferest, though the ease might have beer disposed of by one
justice. It was held that they were indirectly interested in the result of the
case, in Bo far as it was to their interest either to limit the number of persons
acting s auctioneers in the town, or to counfine the business of selling lands
by aunetion to perscos holding, as they did, auectioneer’s lieemses, and the
conviction was quashed with costs againgt the fwo justices. R.v. Chapman
(1832), 1 Ont. K. 582,

The magistrate must not nnite in his own person the functions of judge
and proseeuter. Monson’s Case, [1864] 1 Q.B. 750,

If a prosecution be hrought for the benefit of a small elass of privileged
persons, of whom the magistrate is one, the conviction will be guéshed on
the ground of the pecuniary interest of the justiee. R. v. Huggina, (18957
1 Q.B, 563. But if the ordinary members of the society or association on
whose behalf the prosecufion is brought have no control over or regponsi-
bility for any proseeution brought by the society, the fact that the magistrate
is one of the ordinary members will not suffies to disqualify him. Allingon

o
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v. General Couneil, [1894] 1 Q.B. 750. 8o where a prosecution was brought
at the instance of the Incorporated Law Hoclety, and a convietion obtained
for falsely pretending to be s soligitor, but nc part of the fine was payabla
to the soeiety, it was held thaf the fact of one of the magistrates being a
member of the society furnished no reasoneble ground for supposiog that
he was biased, nor did it constitute him & party on whose behsalf the prose-
eution was taken or give him a pecuniary interest therein, although the
society was under the liability of having an order for costs made against
it. R. v, Burton, [1897] 2 Q.B, 468; R. v. Mayor of Deal, 45 L.7', 438,

It hag been held by the Supreme Court ¢f New Brunawick that a stipen-
diary magistrate iz not disgualified from frying cases brought under the
Canada Temperance Aet, by reason of his being a rafepayer of the town
into whose treasury the fines colleeted under the Act wers payable. Ex
parte Gorman (1898}, 4 Can. Cr. Cas, 305, 34 C.L.J. 175; Ex parte Driseoll,
27 X.B.R. 214, follewed; Town of Mcneton v. Hebert (1897), (N.B.},
net reported, overruled. .

That one of the convicting magistrates held the office of Liguor Lieense
Inspeetor in an adjoining distriet to that in which he adjudiesated upon.a
charge under the Liguor License Act (N.B.) is no evidencs of bias. Ex
parte Michaud (1896), 32 C.L.J. 77¢.

The faet that a qui tam action is pending against the magistrate at the
suif of the father of the accused is not a sufficient ground of bias, Ex parte
Thomas (fallagher (1897}, 53 C.L.J. 547.

The relationship, subsisting becanse of being married to sisters, between
the magistrate and the chief inapector of licenses, who was the informant
and prosecutor in the proceedings in which the eonvietion was made, will
not dirqualify the magistrate from bearing the ease. R. v. Major (1897),
33 C.L.J. 162 (B.C.N.8.).

Where one of the mapistrates trying several connected charges of assanlt
was married to a firet consin of one of the complainants, and the other com-
plainants were aeting ar servants of the related complainant in the matter
in which the assrult arose, all the convictions were set aside on the ground
of afffnity. Campbell v. MeIntosh (1872}, 1 P.E.I, Rep, 423, per Hensley, J.

The justiee of the peace before whom the information was laid, and who
ispued the summone wae alleged to be interested; but the hesring took
place before, and the adjudieation and eonvietion were made by another jus-
tice whose qualifieation was not attacked, while the defendant pleaded to
the charge and raised no objeetion to the validity of the proceedings until
the application for a certiorari; if was held that the eonviction eculd not be
impugned. (R. v. Gibbon,6Q.B.D. 168, distinguished); R. v. Stone (1592),
23 Ont. R, 46.

Where the defendant’s wife was the widow of the committing magla-
trate’s deceased son, it was held that there was no relationship by affinity
between the magistrate and the defendant to diaqualify the magistrate from
hearing the case. Ex parte William Wallaee (1887}, 25 N.B.R. 593.

A magistrate is nof disqusalified from trying a case by reason of the faes
that his salsry is paid out of a munieipal fund largely made up of fAnes
imposed for the infraction of the statute under whieh the charge ie laid;
nor bscause of his being & ratepayer of the murnicipality to which, in case
of convietion, the fine wounld be payable. Ex parte Gormsan (1898}, 4 Can.
Cr, Cas, 305 (N.B.): B. v. Fleming, 27 Ont, R, 122; Ex parie McCoy (18986),
1 Can. Cr. Cas. 410 (N.B.}; R. v. Hart {1887), 2 B.C.R. 264.

The fact that & eonvicting justice for an ofence against the provisions
of the Liquor License Aet, 1896, is an inspector under the Aet, bui not for
the diastriet where the offence is alleged to have been committed, is not such
gngir(l{?rﬁsg a8 to disqualify him. Ex parte Michaud {1896}, 4 Can. Cr, Cas.

69 (N.B.}.
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When the magistrate’s position would be a good ground of challenge to
a juror for favour, he is disgualified to ast. Ex parte Wallace, 27 N.B.R,
174; Ex parte Jones, 27 N.B.R. 552; Ex parte Hannah Gallagher (1898), 4
Can. Cr. Cas. 486 (N.B.}).

It is gsufficient $o shew that the magistrate might have been influenced,
and it need not sppear that he was in faet influenced. R, v. Milledge, 4
Q.B.D. 382; R. v. (Gaisford, [1892] 1 Q.B. 383.

A magistrate is disqualified from trying an information for an offence
punishable on summary eonviction where there is a bona fide action pending
against him brought by the husband of the amecueed for alleged malicions
condunef as s judieial officer and for assault. Ex parte Hannah Gallagher
{1898), 4 Can, Cr, Cas, 486,

If the action mgainst the justice ir not bons fide hut & mere sham to
sttempt $o disqualify him, its pendency will not operafe as a disqualifieation,
Ibid.; Ex parte Seribner, 32 N.B.R. 175.

The disqualification of a justice arising from an action pending sgainst
him ceases when he has recovered judgment, though an execution hasissued
which is nnsatisfied. Ex parte Ryan (1804), 4 Can. Cr. Cas. 485 (N.B),

With the exception of where a magisirate acts upon view of an offence,
he should not be a promoter of the prosecution, or be interested personally
in the matter he i3 called on magisterially to investigate. It is ecomtrary to
natural justice that the judge should be interested in securing the eonvie-
tion of the accused, or be influeneed by any bias other than that produced
by the evidence on the mind of one unpredisposed by any kind of interest
to have his judgment so warped a8 to prevent hisgiving an impartial decizsion,
If such an interest exists,the magistrate is disqualified from acting judieially,
be the interest never so small. The court cannot weigh the jnterest or
estimate its foree. R, v, Bproule (1887}, 14 Ont. R. 375, 381.

The mere fact of a magistrate being a druggist, and in that capacity
filling medieal preseriptions containing small quantities of liguor, would not
constitute a disqualifying Interest in a prosecution for nolawfully selling
intoxieating liquor without al icense. R. v. Richardaon (1891), 20 Ont, R.
514.

The connection of the magistrate with a society, which supplied funds
part of whieh were used to make the purchase upen whick the prosecution
of illegal eale of liquor was based, because of his being an honorary member -
of the soeiety but not entitled to take any part in its affairs, is not a ground
of disqualifieation. R.v. Herrell {1898}, 1 Can. Cr. Ces, 510 (Man.},

Where a convietion is set aside on the ground of disqualifieation of the
magistrate eoste &re not generally givem against -him. R. v. Meyer, 1
Q.B.D. 173 but they may be if he has been guilty of some gross impro-
priefy in the exsrcise of his summary jurisdietion. R.v¥. Goodall, L.R. 9
Q.B. 5487, per Coekburn, C.J.; R. v. Klemp (1885}, 18 Ont. R, 143, 158,

Powers of two justices.]—The Parliament of Canada has not the power to
give to s provineial courta jurisdiction which ie not within the scope of
such eourt’s powers as established by the Provineial Legislature, See. 103
of the Canada Temperance Act, R.8.C. 16886, ¢h. 106 (amended by 51 Viet.,
ch, 34, ree. 6} is therefore ultra vires of the Dominion Parliament in sc far
ag it purports to confer jurisdietion upon parish eourt eommissioners in
New Brunswick to entertain prosscutions thereunder. Ex p. Flanagan
(1899), 5 Can, Cr. Cas, 82 (N.B.).

A stipendiary magistrate is none the less a justice of the peace because
he reesives a stipend, nor is he any the less a justice because the policy of
the legislature has been to give him the powers of two justices in order to
facilitate the transaction by him of the business which would otherwise fall
on the other justices, R. v. McFadden (1885), 6 N.B.R. 426.
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And the Canada Temperance Aet, 1878, which provides that trisls may
be had before a stipendiary magistrate or any twe other justices of the peace
for the eounty, does not by the use of the word ‘' other’’ disquelify a
stipendiary magistrate from sitting with another justice to try a case under
that Act., K. v. Graham, 6 K.8.R. 455,

840. Application.—Subject ‘to any special provision
otherwise enacted with respect to such offence, act or matter,
this part shall apply to—

(a) every case in which any person commits, or is sus-
pected of having committed, any offence or act over which
the Parliament of Canada has legislative authority, and for
which such person is liable, on summary convietion, to
imprisonment, fine, penalty, or other punishment;

(b) every case in which a complaint is made to any
Justice in relation to any matter over which the Parliament
of Canada has legislative authority, and with respect to
which such justice has authority by law to make any order
for the payment of money or otherwise. R.8.C. . 178,
8. 5.

. Jurisdiction of justices,] —The Dominion Parliament hag jurisdietion to
confer upon justices of the peace sppointed under provineial suthority
jurisdiction to summerily try eriminal offences. R. v. Wipper (1901),
5 Can. Cr. Cas. 17 (N.8.%. .

Beetion 103 of the Canads Tempersnes Aef, R.8.C, (1886), eh. 106, as
amended by 51 Viet. ch, 84, see. 6, enabling any two justiees of the peace to
adjudieate upon proseeutions under that Aet, is therefore intra vires of the
Parliament of Canada. Ibid. . '

If the secuged is in fact present before the magistrate, and the magis-
trate has jurisdietion over the person and the offence, he may lawfully
proceed with the hearing of the eharge, notwithstanding that the warrant
on which the accused was arrested was executed by a person not legally
?;q_agﬁ;.d for that purpose, Ex parte Giberson {1898}, 4 Can, Cr. Cas. 537

As to cases of assanlt or battery in whieh a question of title to land
arises, see sub-section § of section 842,

Corporations. ]—It has been held by the Supreme Court of New Brunswick
that the procedure of the Criminal Code as to summary convictions does not
apply to corporations, and that ss regards charges of a eriminal nature, &
eorporation is net within the statutory term *‘ person,’’ which by the Inter-
pretation Aet, R.8.C. 1886, ¢h. 1, is declared to inelude ‘‘ any corporation
to whom the context ean apply,’” ete. Ex parte Woodstoeck Electric Light
Co. (1888}, 4 Can. Cr. Cas. 107.

But & different conclusion was arrived at by a Divisional Court of the
High Court of Justice of Ontario in R. v. Toronte Ry. Co. (1898}, 2 Can.
Cr, Cas. 471, in which it was held that the procedure of the Code as %o
summary eonvictions applies as well to eorporations as to natural persons,
and that the faet that a portion of the remedy provided for the recovery of
the penalty and costs is personal imprisonment does not prevent the appli-
cation of the summary procednre in other respects to corporations.

46—0ORIM, CODE,
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841. Time within which proceedings shall be com-
menced,—In the case of any otfence punishable on summary
conviction if no time is specially limited for making any com-
plaint, or laying any information in the Aet or law relating to
the particular case, the complaint shall be made, or the informa-
‘tion shall be laid within six months from the time when the
matter of complaint or information arose, except in the North-
West Territories, where the time within which such complaint
may be made, or such information may be laid, shall be
extended to twelve months from the time when the matter of the
complaint or information arose. 52 V., ¢, 45, s. 5.

This section was originally see, 5 of 52 Viet., ¢h. 45 (Can.}, an Aet to
amend the Summary Convietions Aet, and its provisions apply only o cases
arising, and in which proeceedings &re had, under the provisions regarding
summary conviobions. R. v. Edwards {1898}, 2 Can. Cr. Cas. #6 (Ont.}.

An information may be lald and proeceedinge taken thereon for the pro-
gesution by indictment of an indictable offence, althongh the case is omne
which might bave been summarily tried by a jogtice had the information
been laid within the six montha’ limit provided by Cr. Code see, 841, and
although that period had expired before the laying of the information. R. v.
Edwards (1898), 2 Can. Cr. Cas. 96. And as an indictment for rape includes
the lesser charge of assaunlt, a verdiet thereon of common assault is pro-
perly followed by & conviction although the information was laid more than
gix monthe after the offence was committed. Ibid.

A prosecution under the revenue tax laws of a provinee to enforee pay-
ment of the tax is a proceeding for the recovery of a Crown debt, and isnot
govarned by & general statute of limitation, not expressly applying to the
Crown, but requiring complaints in matters of summary convietion to be
made within three months from the time when the matter of the complaint
arose. K. v. Lee How (1901}, 4 Can. Cr. Cas, 551 (B.C.).

842 Jurisdiction.—Every complaint and information
ghall be heard, tried, determined and adjudged by one justice or .
two or more justices as directed by the Act or law upon which
the complaint or information is framed or by any other Act or
law in that behalf.

2. If there is no such direction in any Act or law then the
complaint or information may be heard, tried, determined and
adjudged by any one justice for the territorial division where
the matter of the complaint or information arose: Provided,
that every one who aids, abets, counsels or procures the eommniis-
sion of any offence punisheble on summary conviction, may be
proceeded against and convieted either in the territorial division
or place where the principal offender may be convicted, or in
that in which the offence of aiding, abetting, counselling or pro-
curing was committed.

3. Any one justice may receive the information or com-
plaint, and grant a summons or warrant thereon, and issue his
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summons or warrant to compel the attendance of any witnesses
for either party, and do all other acts and matters necessary pre-
liminary to the hearing, even if by the statute in that behalf it
1s provided that the information or complaint shall be heard
“and determined by two or more justices,

4. After a case has been heard and determined one justice
may issue all warrants of distress or commitment thereon.

5. It shall not be necessary for the justice who acts before or
after the hearing to be the justice or one of the justices by whom
the case is t6 be or was heard and determined.

6. If it is required by any Act or law that an information
or complaint shall be heard and determined by two or more jus-
tices, or that a convietion or order shall be made by two or more
justices, such justices shall be present and acting together dur-
ing the whole of the hearing and determination of the case.

8. No justice shall hear and determine any case of assault or
battery, in which any question arises as to the title to any
lands, tenements, hereditaments, or any interest therein or acern-
ing therefrom, or as to any bankruptcy or insolvency, or any
execution under the process of any court of justice. R.8.C. c.
178,8s. 4,5, 6,7, 8, 9, 12 and 73,

Territorial limifs.]—Defendant was tried at Belleville before the police
magistrate of the county of Hastings and eonvicted on & charge of frand
on & eheess factory in Hastings, an offence under a provineial law. It was
proved that the milk (alleged to hava been frandulently handled) had been
supplied in the county of Lennox and Addington, It was held that as the
supplying was not within Hastings it was not within the juriediction of the
polize magistrate of Hastings, R. v. Dowling (1889), 17 O.R. 608,

A joatice of the peace cannot exercige his judicial funetions outside the
limits of his territorigl jurisdietion, Where, therefore, defendant wasg
brought before the stipendiary magistrate for the countyof Halifax charged
with an assault committed on the high seas, and tried and convicted at the
office of the stipendiary magistrate in the city of Halifax, which was ont-
side the limits of the eounty, the convietion was held bad; but the opinion
was expressed that if the conviction had been made at the dwelling heungs
of the magistrate, though outside the limits of his jurisdietion, the eonvie-
tion might hnve heen covered by the Imperial Act 9 Geo. I., ¢h. 7, which
enaets that *f if any justice of the peace shall happen to dwell in any eity
ot other precinet that is a county of itself, situate in the county at large for
which he shall be appointed a justiee, although not within the same sounty,
it shall be lawful for any sueh justice to grant warrants, take examinaticns,
and moke orders, for any matters which one or more justices of the peace
may act in, at his own dwelling house, although sueh dwelling houge ba ont
of the nounty where he {s authorized to act as a justice, and in some eity or
other precinet adjoining, that is & county of itself.”” R. v. Hughes {1884),
17N.S.R. (5 R. & G.) 194.

Every complnint and information.]—The words ‘‘every complaint or -
information !’ mesn a complaint or information under the summary eon-
vietions eleuses. R. v. Bdwards (1898}, 2 Can. Cr. Cas. §6, 100 (Oni.).
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Notwithetanding this section where a prosecution for an offence under
the Canada Temperance Act is to be proeeeded with before two justices of
the peace, the information must be laid before two justices., Ex parte
White (1897), 3 Can. Cr. Cas. 94(N.B.). Both justices must concur indireeting
the issue of the summons, but it is not necessary that the informaticn or the
gummons issued theraon should be signed by more than one of such justices.
R. v. Ettinger (1889},'3 Can. Cr. Cas. 387 (K.8.}.

In cases where & magistrate has suthority to hear and determine s
matter, but refuses to do so to the frustration of justice, the eourt has juris-
dietion in the exercise of its mandatory authority to direct him to hear snd
determine. But while the case is under consideration by him the eourt
will not issue s mandamus to control his conduet of the ease,,or to preseribe
to him the evidence which he shall reeeive or reject as the case may be.
%%2.6?. Carden (1879), 5 Q.B.D. 1, 5; R, v. Connolly {1801}, 22 Ont. R. 220,

Associate justices.]—When an acoused person is summoned to appear
before a justice of the peace having jurisdiction to conduet the proceedings
without associate justices, other justices of the peace are not entitled to
interfere in the preliminary enquiry or summary trial, or to be associated
with the summoning justice, except at the latter’s request. B. v. MeRae
{1807}, 2 Can. Cr. Cas. 49 (Ont.).

A summary conviction by the magistrate who summeoned the acensed and
beard the echarge will be supported, although three other magistrates
gttended the hearing and purported to dismiss the charge, if the latter
megistrates sat without the request or consent.of the summoning magis-
trate. Ibid.

Question of title to lunds.]—The general rule of law applicable to justices
. exereising summary jurisdietion is that they are not to eonviot where a real
guestion ns to the right to property is raised between the parties; then
their jurisdietion ceases, and the guestion of right must be settled by a
highar tribunal; for the justices, by convieting, would he settling a guestion
of proparty, conclusively and without remedy, if their deeision happened
to be wrong. Per Blackburn, J., in R. v. Stimpson, 4 B. & 5. 301, cited
by Galt, J., in R. v. Davidsen, 45 U.C.Q.B- 21.

It is not within the provinee of the magistrate to decide on the title to
lands (see. 842 (8)} but merely on the good faith of the parties alleging
that the title is ealied in guestion. R. v. Davidson (1880}, 45 U.C.Q.B. 91.

Petty trespasses.]—The Code does not deal with the offence of petty
trespass, that being left to be dealt with by the respeetive provinecial legis-
latures under their powers to legislate regarding property and eivil rights.
The Ontario Act respecting trespasses is cap. 120 of R.5.0,1807, and meakes
the following provisions:

(1) Any person who unlawfully enters into, comesupon, or passes through
or in any way trespasses upon any land or premises whatscever, being
wholly enclosed, and being the property of ancther person, shell be liable
to s penalty of not less than $1 nor more than $10 for any such offence,
irregpective of any damage having or not having heen oecasioned thereby:
and such penalty may be recovered, with costs, in every case of eonvietion
before any one justice of the peace, who shall decide the matter in a
summary way, and award eosts in ease of convietion, which may be had
either on view or on confession of the party complained against, or on the
onth of one eredible witness; but nothing herein contained shall extend to
any oase whera the party trespassing acted under a fair and reasonsable
supposition that he had a right to do the aet complained of, or to any case
swithin the meaning of sec. 511 of the Criminal Code 1892.

. {2) Any person found commitiing saneh trespass as aforesaid, may be
apprehended without & warrant by any peace officer, or by the owner of the
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property on whiceh if is committed, or fhe servant of, or any person suthor-
ized by such owner, and be forthwith taken to the nearest justice -of the
peace, to be dealt with aceording to law, - . .

{3} Except as herein otherwise provided, all proceedings under this Aet
shall be subjeet to and in accordance with the provisions of the Ontario
Summary Convietions Aet, which shell apply to cases arising under this
Aat,

(4) Nothing in this Aet contained shall authorize any justice of the pease
o hear and determine suy esse of trespass in which the title to land, or any
interest therein or aeerning thersupon, shall be called in question or affected
in any manner howsoever; but every such case of trespass shall be dealt
with according to law in the same manner, in ail respects, as if this Aet
had not been passed, . . :

The queation of a fair and reasonable supposition of right to do the aet
complained of (¢.g. removing & gate) is a fact to be determined by the
Jnstiee, and his desision upon a mafter of fact will not be reviewed; R. v.
Maleolm (1883), 2 Ont. R. 511; but the rule does not apply where all the
fagts shew that the matter or charge is one in whieh sueh resgonable suppo-
sition exists, that is, where the case and the evidence are all one way and
in favour of the defendant. R.v. MeDonald (1886), 12 O.K. 381,

843. Hearing before justices.—The provisions of Parts
XLIV. and XLV. of this Act relating to compelling the appear-
ance of the accused before the justice receiving an information
under section 5§58 and the provisions respecting the attendance
of witnesses on a preliminary inquiry, and the taking of evidence
thereon, shall, so far as the same are applicable, except as varied
by the sections immediately following, apply to any hearing
under the provisions of this part: Provided, that whenever a
warrant is issued in the first instance against a person charged
with an offence punishable under the provisions of this part,
the justice issuing it shall furnish a copy or copies thereof, and
cause a copy to be served on the person arrested at the time of
such arrest, '

2. Nothing herein contained shall oblige any justice to issue
eny summons to procure the attendance of a person charged
with an offence by information laid before sueh justice when-
ever the application for any order may, by law, be made ex parte.
R.8.C. e 178, 8s. 13 to 17 and 21,

Compelling appearance of accused.]—The magistrate acquires no jurisdie-
tion over the person of the defendant while he is out of the provinee, and &
conviction made on service of the summons npon his wife st his last place
of abode in the provinee (sec. 562 (2) ), will be removed by certiorari and
quashed on an sffidavit made by the defendant that from a date prior to the
laying of the information until after the hearing he hsd been continuously
oul of fhe provinee. Ex parfe Donovan (1894), 3 Can. Cr. Cas. 288
(N.B.}; Ex parte Fleming, 14 C.L.T. 106; Ex parte Bimpgon {N.B.},
37 C.L.J, 510, Where substitutionsl servise is relied on, there must
be proof that the person served for the defendant was an inmate of the
defendant’s last or most usanal place of abode, and that such Perscn WaE
apparently of the age of sixteen years or upwards, and serviee on a hotel
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clerk at the hotel of which the defendant was the proprietor and in which
the proprietor usually resided was heid insufficient without proof that the
hotel elerk made the hotel his place of residence, Ex parte Wallace, 19
C.L.T. 406. But service on & person proved toc be of the required age and
to be employed at the defendant’s residence as a domestic servant would
seom to be sufficient, R. v, Chandler, 14 Eaat 267,

If the smmmons is not served personally the nature of it must be ex-
plained to the person with whom it is left. R. v. Bmith (1875}, L.R. 10
Q.B, 604. It must also be shewn by affldavit or oral testimony that the
defendant eould not be conveniently met with, so as o effect personal
service. R. v, Carrigan, 17 C.L.T. 224,

A pummeng may be issued upon an information before a justice of the
peace for an offence punishable on summary convietion, although the
information has not beenr sworn; but before s warrent can be issned to
compel the attendance of the. accused, there must he an information in
writing and under cath. See.558. R.v. William MeDonald {1896}, 3 Can.
Cr. Cas, 287 (N.8.).

It is diseretionary with the magistrate te issue either a summone or a
warzant as he may deem best. R, v. MeGregor (1885), 2 Can. Cr. Cas. 418.

If a magistrate’s summons is issued on an information purporting to
have been sworn st a specified time and place, and the defendant appears
thereon and pleads to the cherge, the proceedings will not be guashed on
certiorari beoause it ia afterwards shewn that the information wes not in
fact sworn at such time and place. Ex p. Sonier {1896}, 2 Can. Cr. Caz.
121 {N.B.). .

A person who appears in answer to a summone, and takes his trial and
his chance of meguittal, ia eonsidered as haviag waived any objeetion tothe
summeons, R. v, Justices of Carrick-on-S8uir, 16 Cox C.C. i71; K. v, Hazen
(1893), 20 Ont, App. 633.

The fixing of an inconvenient place for hearing is improper, but within
the jurisdietion of the justice of the peace and therefore mot reviewable on
meotion for prohibition, R. v. Chipman {1897}, 1 Can, Cr. Cas. 81 (B.C.).

844, Backing warrants.—The provisions of section 565
relating to the endorsement of warrants shall apply to the case
of any warrant issued under the provisions of this part against
the aecused, whether before or after convietion, and whether for
the apprehension or imprisonment of any such person, R.5.C,
c. 178,58 22; 52 V., c. 45, 5. 4.

845. Informations and complaints.—It shall not be
necessary that any complaint upon which a justice may make
an order for the payment of money or otherwise shall be in
writing, unless it is so required by some partienlar Aect or law
upon which such complaint is founded.

2. Every complaint upon which a justice is authorized by
law to make an order, and every information for any offence or
act punishable on summary convietion, may, unless it is herein
or by some particular Act or law otherwise provided, be made
or had without any oath or affirmation as to the truth thereof.
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3. Every complaint shall be for one matter of complaing
only, and not for two or more matters of complaint, and every
information shall be for one offence only, and not for two or
more offences ; and every complaint or information may be laid
or made by the complainant or informant in person, or by his
counsel or attorney or other person authorized in that behalf,
R.S.C. c. 178, ss. 23, 24 and 926.

Irregularities in informations.]—If a magistrate’s summons is issued on
sn information purporting to have been sworn ab a specified time and place,
snd the defendant appears therson end pleads to the charge, the proceed-
ings will not be guashed on eertlorari because it is afterwards shewn
that the information wag not in facet sworn at gsuch time and pleee. Exparte
Bonier (1896), 2 Can. Cr. Cas. 121 (N.B.).

It ig not a matter within the discretion of the magisirates whether a, man
shell be put on his trial without any proper preliminary proeeedinge; and
in administering justice summarily, strict regularity must be observed.
Blake v. Beach (1876), L.R. 1 Ex, D. 320, 334, 335. A man is not to be
put at the meroy of the magistrates in granting delay where he has & right
net to be put wupon hie trial; if he waives the want of information and
summons, and by his own assent is properly before the magistretes, it wonld
be in their diseretion to grant or refuse delay in order to prepare his defence,
Ibid, p. 334, . )

It was established by the decision in R, v, Hughes (1879}, 4 Q.B.D. 614,
by the full Court of Criminal appeal that when a person is before justices
who have jurisdiction to try the case, they need not inguire how he came
there, but may try it. In commenting upon that decision in Dixon v, Wells
(1890}, 25 @.B.D. 249, Lord Coleridge, C.J., said {p. 256):—

‘*1 do not, however, feel able to deecide in his (appellant’s) favour on
that peint alone (i.e., that objection had been taken before the magistrate),
for although the faet of his protest ought to be a complete answer to the
assumed jurisdietion, I cannot disguise from myself the faet that from the
language of many of the judges in R. v. Hughes, 4 Q.E.D. 6l4--although,
perhaps, not neeessary for the deeision of the case—and the judgments of
Erle, C.J., and Blaekburn, J., in R. v. Shaw (1865}, 34 L.J.M.C, 189, they
peam to assnme that if the two conditions precedent, of the presence of the
acoused and jurisdietion over the offence, were fulfilled, his protest would
be of no evail. It would have heen easy to say that s protest would have
made a difference; but I find no suchgualifieation in R. v. Hughes, although
something like that is said in one of the cases; it is an important question
well worth eonsideration in the Court of Appeal.’’

The warrant of & megistrate is only prima facie evidenee of the faet
recited therein that an information on o&th and in writing had been laid.
Friel v. Forguson (1865), 15 U.C.C.F. 684,

An information should inelude 2 statement of the following particulars:
(1) the dayand yesr when exhibited; (2) the place where exhibited; (3} the
name and style of the justice or justices before who it is exhibited, and {4)
the charge preferred. Pritehard’s Q.8. Prae. {1875}, 10568,

A compleint or information is essential as the foundation of summary
proceedings, and without it the justice is not authorized in Intermeddling,
except where he is empowered by statute to conviet on view, Paley on
Convietions, Tth ed., 72; 1 Wms. Saunders, 262, n. 1: B. v, Justices of
Bucks, 3 Q.B. 800, 807; R. v. Bolton. 1 Q.B. 66; R. v. Fuller, 1 Ld. Raym.
509; R. v. Millard (1833), 17 Jur, 400, 22 L.J.M.C. 108.

The prosesding which forms the groundwork of a ** conviction’’ is termed
laying or exhibiting an information, while the proceeding for the obtaining
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of an " order” of justices is termed meking a complaint. Paley on Con-
vietions, 7th ed., 75.

By sub-section 2, an information or complaint for any offence or aect
‘' punisheble on summary convietion’’ need not be under osth unless
specially required by the partienlar Aet or law. The statute which author-
izes summary proceedings against a tenant for the fraudulent removal of
goods is one of these, and specially requires that the complaint be made in
writing by the landlord, his bailiff, servant or agent; 11 Geo. II. {Imp.},
¢h. 19, se¢. 4; and a convietion under that Aet must shewthat the eomplaing
was 50 made. R. v, Fuller, 2D. & L, 08; Coster v. Wilson, 5 M. & W.411;
R. v. Davis, 5 B. & Ad. 551. : :

A varianes between the information and the evidence adduced in support
thereof at the hesring, in a matter to which the summary eonvietions clausse
of the Code apply, will not invalidate a econviction hased on the evidencer
unless (1) objection wag made before the convieting justice, or {2) an
edjournment of the hearing was refused notwithstanding that it was ‘ shewn
fo sugh justice’’ that by such variance the defendant had been deceived or
misled. See. 882, If any variance between the information and the
evidence adduced in support thereof as to the place in which the offence is
alleged to have been committed, or any other variance between the infor-
mation and the evidence, appears to the justiee to be such that the defen-
dant has been thereby deceived or misled, the justice may upon such terms
a8 he thinks fit adjourn the hearing of the case to some future day.
Sec. 847. The intention of the sdjournment is that the secused may he
prepared to meet the varied eharge disclosed by the evidence, and the better
practice 18 4o have the information amended and re-sworn by the ecom-
plainant. These provisions as to variance do not, however, extend to a
euse where the information has been laid and the party summened for one
offence, and the justices have convicted him of sanother and different offence
punisheble in another and a different way. Martin v. Pridgeon (1859), 28
L.J.M.C. 179, 1 E. & E, 773; R. v. Brickhall, 33 L.J.M.C. 1586.

One matter of complaini only.]—In the ease of Hamilton v, Walker, [1892] 2
Q.B.25, twoinformations were laid before justices of the peace,chargingdefen-
dant (1), with delivering to a certain person indecent advertisements, and
(2), with aiding and abetting this person in exhibiting the same. The jus-
tices heard the evidenee on the first information, and without deeiding on
the defendant’s guilt or innoeence, heard the evidencs on the secand, and
committed him on hoth. The court heid that, as the evidence on the second
charge was substantially the same as on the first, ‘‘ each case ought to have
been decided on the evidence given with relation to the particular charge,
and, therefore, the justices were wrong in hearing the evidenece on the
second information, before deciding on the first, and both cenvictions were
bad. Vaughan Williams, J., puts his reasons as folllows: ‘*I am of opinion
that this eonrse of procedure makes both eonvietions bad, the first, because
the magistrates were bound to deeide on the evidence given with respect fo
that particular charge, and the seeond, because the defendant had a right
to set up the defence that he had already been convicted, or asquitted, as
the case might be, on the same facts.”’

If an information ean only be laid for one offenee, it is very evident that
a person can only be convicted of one offerce. A person cannot be charged
with one offence and convicted of two offences. R. v. Farrar (1890}, 1 Terr.
L.R. 308,

Defendant was sumwmoned to appear before two justices of the peace to
answer two charges for violations of the Canada Temperanee Act, ona for
selling intoxieating liquor contrary to the provisions of the Act, and the other
for keeping such liguor for sale, After hearing evidenoce on the first charge,
the justices heard formal evidenee of the serviee of the secound summons.
They then dismissed the second charge and econvieted defendant on the first.
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Held, that the case was sufficiently distinguished from Hamilton v. Walker,
[1892] 2 Q.B. 25, by the fact that no evidence was heard on the second
churge that would be likely to prejudice the minds of the justices in the
consideration of the firet. R, v, Butler {1896), 32 C.L.J. 584 (N.5.).

A charge of stealing *‘in or from’’ a building is for one offence only.
R. v. Patriek White (1901}, 4 Can. Cr. Cas. 430,

It is essentisl to the validity of a econvietion that the party eharged
should be convicted of & single, distinet, positive and definite charge. A
convietion nnder 37 Viet., eh. 32 (Onf.}, that defendant attempted to com-
pound g certain offence with which defendant was charged ** with a view of
stopping or having the said echarge dismissed for want of presecution,’’ was
quashed on the ground that the eharge was laid, in the alternative, of two
distinet offences by the 30th section, and the conviction was not of one of
the offences, but of one or the other of them. R. v. Mabey (1875), 87
7.C.Q.B, 248 (following E. v. Hoggard, 30 U.C.Q.B. 152).

In E. v. Hazen, 20 Ont. App. 633, it wag held that the disclosure of twe
offences in the information and evidence taken in reference to both at the
trial did oot invalidate tha eonviction for a single offence: or, fo put it in
another way, for one of the offences alleged in the information,

The information thers eharged that the defendant ‘‘ within the space of
30 days last past, to wit on the 30th and 31st days of July, 1892, did unlaw-
fully zell liguor,” ete. The ecourf was divided in opinion as to whether the
information eharged two several offences, or only the single offence of
selling unlawfully within the thirty days, but it was held that the defeef
was one ‘‘in substance or form’' within the meaning of section 847, and
did not invalidate an otherwise valid convietion for a single offence. K. 7.
Hazen (1893}, 20 Ount. App. R. 633. )

If objection is taken before the magistrate all but one charge shouid be
struek out and evidence heard as to that one only, R, v. Alward (1894}, 25
Ont. R. 514,

A convietion for keeping a honse of ill-fame on a date named, ** and on
other days and times before that day,’’ is sufficiently certain ss to time and
does not eonstitute a eharge of a distinet offence upon each of those days.
R. v. Williams (1876), 37 U.C.Q.B. 540; Onley v, Gee, 30 L.J.M.C, 222,

In R. v. Fry, 19 Cox 135, there were several separate charges againat the
same defendant, but the justices stated that, in adjudiesting on eemch case,
they applied to that case the evidenee that was given in reference to it and
no other, It was held that the peostponement by the justices of their
decision in the first case until they had disposed of the other eases did not,
under the eireumstances, rendar the convietion in the first case bad in law.
And ses Re A. E. Cross (1900), 4 Can. Or. Cas. 175 {Ont.).

Where a liquor license statute expressly provides that several charges
mey be included in the one information, and the magistrate sdjudges the
accused guilty upon each charge, it is not neeessary that separate convie-
tions should be drawn up; and the fines may be imposed in and by the one
convietion adjudging a forfeiture in respect of each offence. R.v. Whifin
(1900}, 4 Can. Cr. Cas. 141 (N.W.T.).

(Amendment of 1900.)

846. Objections.—No information, complaint, warrant,
conviction or other proceeding under this part shall be deemed
objectionable or insufficient on any of the following grounds,
that is to say—

(a) that it does not contain the name of the persch
injured, or intended or attempted to be injured; or
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(&) that it does not state who is the owner of any pro-
perty therein mentioned; or
(c) that it does not specify the means by which the
offence was committed; or
(d) that it does not name or deseribe with precision any
person or thing:
Provided that the justice may, if satisfied that it is necessary
for a fair trial, order that a particular, further gescribing such
means, person, place or thing, be furnished by the prosecutor,
2. The deseription of any offence in the words of the Aect,
or any order, by-law, regulation or other document creating the
offence, or any similar words, shall be sufficient in law.

Thie section as amended iz adapted from the Imperial Aet, 42 and 43
V. (1879), . 4D, 8. 39. As to the former law see R. v. Coulson, 1 Can.
Cr. Cas. 114, 117.

A conviction is not to be guashed on certiorari, although it does not
describe an offence against the law, ex, gr., by reason of an omission to
state scienter of the accused, if the court, npon perusal of the depositions,
is satisfled that an offence of the nature deseribed in the convietion has
been committed. BSee, 883, K. v. Crandall (1896), 27 O.K. 63.

And soe note to gee. 845.

847. Variance,—No objection shall be allowed to any
information, complaint, summons or warrant for any alleged
defect therein, in substance or in form, or for any variance
between such information, complaint, summons or warrant and
the evidence adduced on the part of the informant or complain-
ant at the hearing of such information ox complaint.

2. Any variance between the information for any offence
or act punishable on summary conviction and the evidence
adduced in support thereof as 1o the time at which such offence
of act is alleged to have been ecommitted, shall not be deemed
material if it is proved that such information was, in faet, laid
within the time limited by law for laying the same.

3. Any variance between the information and the evidence
adduced in support thereof, as to the place in which the offence
or aect is alleged, to have been committed, shall not be deemed
material if the offence or act 1s proved to have been committed
within the jurisduction of the justice by whom the information
is heard and determined.

4. If any such variance, or any other variance hetween the
information, complaint, summons or warrant, and the evidence
adduced in support thereof, appears to the justice present and
acting at the hearing to be such that the defendant has been
thereby deceived or misled, the justice may, upon such terms
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as he thinks fit, adjourn the hearing of t.he case to some future
day. R.S.C. e 178, s 28.

A magistrate hearlng a charge for a second cffence canmot, in tha
ahsence of the defendant or his rolicitor, abd without notise to them, hesr
& motion to amend the summons by shanging the date of the previoua con -
vietion. R.v. Graot (1898), 34 C.L.J. 171 (N.8.}.

Where an information in s prosecution under the Canads Temperance
Act stated a sale of liquor by the defendani on the 2nd of March, but the
summons atated the sale to have been on the Tth of April, and the evidence
proved sales on both days, and the convietion was for selling on the Tth
April, and no objection was taken.af the trial that the defendant was misied
by the varianee, an application for a rule nisi for a eertiorari to remove the
convietion was refused, and the counrt expressed the opinion that if aueh
s objection had been taken the variamee might have been amended under
see. 116 of the Can. Temperance Aet. Ex p. Groves (1887), 26 N.B.R. 437.

Bee also note to sec. B45.

848. Execution of warrant.—A summons may be issued
to procure the attendance, on the hearing of any charge under
the provisions of this part, of a witness who resides out of the
jurisdiction of the justices before whom such charge iz to be
heard, and such summons and a warrant issued to procure the
attendance of a witness, whether in consequence of refusal by
such witness to appear in obedience to a summons or otherwise,
may be respectively served and executed by the constable or
other peace officer to whom the same is delivered or by any
other person, as well beyond as within the territorial division
of the justice who issued the same. 51 V., e 45, ss 1
and 3.

No warrant or other process can be issued on & Sunday for offences
punishable only on summary convietion. 63 J.P, 755, R, v, Winsor
(1866}, L.R. 1 Q.B. 289,

Where g warrant was issned by one magistrate for the apprehension of
the defendant to be brought before him or & justice of the peace for the
county and fhe accused was brought before another magistrate thereon,
eonvicted and fined, and subsequently the magistrate who had issued the
warrant eaused the defendant to be summoned before him for the same
oﬁenee, and convieted and fined him, refusing to receive evidence of the
prier convietion, the eourt quashed the second convietion with costs. R.v.
Bernard (1384}, 4 0O.R. 603.

849 Hearing to be in open court. —The room or place
in which the justice sits to hear and try any complaint or
information shall be deemed an open and public court, to which
the public generally may have access so far as the same can con-
veniently eontain them. R.8.C. e. 178, s. 33.

Exclugion of public in certain cases.]-——An order that the public be ex-
elzded during the trial from the room or place in which the court is held
may be made if the justiee is of opinion that sueh order will be in the
interests of public morals, See, 550a. The latter section is not to be con-
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strued by implieation or otherwise as limiting any power heretofore
possessed at common law by the presiding judge or other presiding officer
of any eourt of axeluding the general public from the eourt reom in any
case when sueh judge or officer deers such exelusion necessary or ex-
pedient. Bec. 5504,

Fiew.]—In a' summary proeeeding for an iilegal sale of liquor under the
Indian Aet, a convietion was quashed where, after the close of the evi-
dence, the magistrate went slone and fook-a view of the place of sale, and
8o stated when giving his judgment, and this notwithgtanding that the
defendant was pregent when the view was had. Re Sing Kee {1901}, 5 Can.
Cr. Cas. 86 (B.C.}.

830. Counsel for parties.-——The person against whom
the complaint is made or information laid shall be admitted to
make his full answer and defence thereto, and to have witnesses
examined and cross-examined by counsel or attorney on his
behalf. .

2, Every.complainant or informant in any such case shall be
at liberty to conduct the complaint or information, and to have
the witnesses examined and cross-examined by counsel or
attorney on his behalf. R:S.C. e. 178, ss. 34 and 35.

Full answer and defence.]-—The accused is not denied the right to make
*“foll answer and defenee’’ to the charge by reason of the magistrate
having stated, affer hearing the svidence for the prosecution, that & denial
on oath by the ageused would not alter his opinion ss 6 her guilt. R. v.
MeGregor (1895), 2 Can. Cr, Cas. 410.

Where one of two magistrates hearing an information was ealled as a
withess for the defence but refused to be sworn and give evidenee, and the
asaoviate magistrale refused to use his authority to reguire himto be sworn,
it waa held that the defendant was thereby deprived of the right of making
a full defence, and his eonvietion was quashed on this ground. It was also
held that his being called as a witness did not of itself disqualify him from
further acting in the case. R. v, Bproule (1887), 14 O.R. 375. That cnse
was, however, disapproved in R, v. Brown {1888}, 16 0.R. 375, where it was
held that the defendant is not entitled to shew by witnesses at the hearing
that the magistrate had a disqualifying interest in the ease. {Per Armour,
C.J., and Btreet, J.).

Where in summary proeeedings it i3 denired to oall the presiding magis-
trate as & witness, the application should be supported by an afidavit stating
not only that the magistrate is n necessary and material witness, and that
the application is made in good faith, but diselosing specifieally what the
party proposes to prove by the magistrate’s testimony. Ex p. Hebert (1808),
4 Can. Cr. Cas, 153 (N.B.).

‘Where the presiding magistrate is ealled as a witness for the defence
but refuses to be sworn a summary convietion made without hig evidence
should not be quashed uniess it is shewn that the request to have the magis-
trate ezlled as & witness was made in good faith by the defence, that the
magistrate conld give material evidenee and that the aseused was therefors
prejudiced. Ex p. Flannagan (1897), 2 Can. Cr. Cas, 513 (N.B.}.

The prosecutor must anewer qnestions relative to the disqualification of
the magistrate to sit on secount of interest, and must state on cross-exam-
ination whether he saw the magistrate shout the matter before laying the
information. R. v. Sproule {1887}, 14 O.R, 375, {Cameron, C.J. C.P.).
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The fact that a magistrate is sworn as a witness will not disqualify him
from resuming his seat as one of the adjudicsting justices. Bacon’s Abridg-
ment, Tth ed,, vol. IIl., p. 206; Morth v, Champernoon, 2 Ch. Cas. 79.

A Bolioitor appearing for the accused at a trial before a magistrate of a
charge of a second or snbsequent offence against the Canada Temperance Act
represents his client for the purpose of being interrogated asto the previous
sonviction althongh the elient is not then present; and the magistrate on
his failure.to answer, is justified in receiving evidemee of the previcus
convietion. R. v. O’Hearon (1801), & Can. Cr. Cas. 187 (N.8.).

851. Witnesses to be on oath.—Every witness at any
hearing shall be examined upon oath or affirmation, and the
justice before whom any witness appears for the purpose of
being examined shall have full power and authority to admin-
ister to every witness the usual oath or affirmation, R.5.C. c.
178, s. 47.

It is a prineiple and rule of the first consequence in every system of
jurisprudenee which agsumese to deecide fairly the rights of a controversy,
that both parties shall be heard. Re Holland, 37 U.C.Q.B. 214, In the
absence of any provision expressly faking sway the right to examine them,
witnesses for the defence are admissible as a matterof unquestionable right.
g-. v, Washington (1881), 46 U.C.Q.B. 221, 233; R. v. Sproule (1887}, 14

nt. B. 375. ' .

And see note to preceding seetion.

852 Negativing exceptions.—If the information or
complaint in any case negatives any exemption, exception, pro-
viso or condition in the statute on which the same is founded it
shall not be necessary for the prosecutor or complainant to prove
such negative, but the defendant may prove the affirmative
thereof in his defence if he wishes to avail himself of the same.
R.8.0. c. 178, 8. 38.

In prosecutions under liquor license laws magistrates have not the right
when the formal existing license is produced fo go behind it for the purpose
of enquiring, mot into the simple issue is the defendant licensed or
unlieensed, but whether certain preliminary requisifes have or have not been
esomplied with before the lieense produced had been given to the tavern
keeper. R. v. S8tafford (1872), 22 U.C.C.P. 177. Where, therefore, a cer-
tifieate had been granted and a licenss issued for the sale of spirituous
liguors under & by-law which was snbsequentiy quaebed, it way held that
guch quashing did not nullify the licenss, so as to support & convietion for
selling liguors without license, Ibid. :

(Amendment of 1893.)

853. Non-appearance of accused.—In case the accused
does not appear at the time and place appointed by any summons
issued by a justice on information before him of the commission
of an offence punishable on summary conviction then, if it
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appears to. the satisfaction of the justice that the summons was
duly served a reasonable time before the time appointed for
appearance, such justice may proceed ex parte to hear and
determine the case in the absence of the defenduat, as fully and
effectually, to all intents and purposes, as if the defendant had
personally appeared in obedience to such summons, or the jus-
tice, may, if he thinks fit, issue his warrant as provided by
8. 563 of this Act and adjourn the hearing of the complaint or
information until! the defendant is apprehended. R.S.C. c. 178,
8 39,

This section originated in seetions 7 snd 32 of the Canadian statute 33-
33 Viet., ¢. 31. In R.v. Smith, L.R. 1¢ Q.B. 604, Cockburn, C.J., said :
*‘To econviet an acensed person unheard is & dangerous exercise of power,
there being an alternaiive mode of procedure by issuing a warrantto sppre-
hend him. Juostices ought to be very eautious how they proceed in the
absence of a defendant, unless they have strong grounds for believing that
the summons has reached him and that he is wilfully disobeying it.*” L.ER.
10 Q.B. 607,

By see. 562 it is provided that the summons shall be served by & con-
atable or other peace officer upon the person to whom it is directed, either
{e}, by delivering it to him personally, or (5}, if such person eannot eon-
veniently he met with, by leaving it for him at his last or most usual place
of abode with some inmate thereof apparently not under sizteen years
of agea.

The hearing before a justice trying a person for an offence punishable
oD summary convietion may be adjourned from time to time under this
section, although the aceused be not present, provided the adjonrnments
are made in the presence and hearing of his solicitor or ngent. Prostor v,
Parker (1889}, 3 Can. Cr. Cas. 374 (Man.).

The anthority of a magistrate to determine the case in the defendant’s
absence on his default in nppearance, must be restricted to the particular
thargé in the original information snd eannot eover s distinet offence.
Jgf? %Ja]rte Doherty (1894), 1 Can. Cr. Css. 84 (N.B.). And see sec.

4].

Service of & summong to appenr hefore & magistrate to answer a charge
of having committed an offence punishable by summary convietion is not
validly made although left with the defendant’s wife at his usual place of abode
{sec. 562), if the defendant was thenm absent from Canada and remained
away until after the hearing. The magistrate in sueh a case acquires no
Jjurisdietion ever the person of the defendant, and & convietion made in the
defendant’s absence upon sueh service will be quashed. Ex parte Dono-
van (1804}, 3 Can. Or. Cas. 286 (N.B,).

A defendant who has once had the opportunity to defend and has
appeared and obfained an adjourment cannot by his failure to appear at the
adjourned hearing defeat the adminiatration of justice, and meay be found
guiity in his absence. R. v. Kennedy (1889), 17 O.R. 1569; R. v. Mabee
(1889}, 17 O.R. 194.

Notice of a summons by justices under the Summary Convictions clausss
of the Cr. Code may be given to a corporation in & mannersimilar to a notiee
%f i%dictment under Cr, Code 637. R, v, Toronto Ry. Co. {1808}, 2 Can.

r. Cas. 471,



