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T might instance in other professions the obligation men lie under of
applying themselves to certain parts of History; and I ean hardly for-
bear doing it in that of $he Law, —in its nature the noblest and most
beneficial to mankind, in its abuse and debasernent the most sordid and
the most pernicious. A lawyer now is nothing more (I speak of nincty-
nine in a hundred at least), to use some of Tully’s words, “nisi leguleiug
quidem cautus, et acutus praeco actionum, eantor forrlarum, auccps
syllabarum.” But there have been lawyers that were orators, philoso-
phers, historians: there have been Bacons and Clarendons. There will
be none such any more, till in some better age truc ambition, or the love
of fame, prevails over avarice; and till men find leisure and encourage-
ment to prepare themselves for the exercise of this profession, by climb-
ing up to the vantage ground (so my Lord Bacon calls it) of Seicnee,
instcad of grovelling all their lives below, in a mean but gainful applica-
tion of all the little arts of chicane. Till this happen, the profession of the
law will scarce deserve to be ranked among the learned professions. And
whenever it happens, one of the vantage grounds to which men must
climb, is Metaphysical, and the other, Historical Knowledge. Henny
8r. JornN, Viscount BoLINGBROKE, Leflers on the Study of History (1739).

Whoever brings a fruitful idea to any branch of knowledge, or rends
the veil that seems to sever one portion from another, his name is written
in the Book among the builders of the Temple. For an English lawyer
it is hardly too much to say that the methods which Oxford invited Bir
Henry Maine to demonstrate, in this chair of Historical and Comparative
Jurisprudence, have revolutionised cur legal history and largely trans-
formed our current text-books, — Sir FrEpERiCE PoLLock, Bart., The
History of Comparative Jurisprudence (Farewell Lecture at the Univer-
gity of Oxford, 1903). _

No piece of History is true when set apart to iteclf, divorced and iso-
lated. It is part of an intricately pieced whole, and must needs be puk
in its place in the netted scheme of events, to receive its true celor and
estimation. We are all partners in a- common uﬂdertaking!-m— the lumi-
nation -of the theughts and actions.of men .as associated In society, the
lifc of the human spirit in this familiar theatre of codperative effort in
which we play, so changed from age to age, and yet g0 much the same
throughout the hurrying eenturies. The day for synthesis has come. No
one of us can safely go forward without it. — Woobrow Witson, The
Variety and Unity of History (Address at the World’s Congress of Arts
and Beience, St. Louis, 1904).

A lawyer without history or literature is a mechaﬁic, s mere working
- mason; if he possesses some knowledge of these, he may venture to call him-
self an architect. —Sir Warrer Scorr, “Guy Mannering,” e. XXXVIL
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GENERAL INTRODUCTION TO THE SERIES

“ Ary, history,” said the lamented master Maitiand, in a memo-
rable epigram, “is but a seamless web; and he who endeavors to
tell but a piece of it must feel that his first sentence tears the
fabric.” '

This seamless web of our own legal history unites us inseparably
to the history of Western and Southern Europe. Our main interest
must naturally center on deciphering the pattern which Lies
directly before us,— that of the Anglo-American law. But in
tracing the warp and woof of its structure we are brought ncvi-
tably into a larger field of vision. The story of Western Continental
Law is made up, in the last analysis, of two great movements,
racial and intellectual. One is the Germanic migrations, planting
a solid growth of Germanic custom everywhere, from Danzig
to Sicily, from London to Vienna. The other is the posthumous
power of Roman law, forever resisting, struggling, and coalescing
with the other. A thousand detailed combinations, of varied
types, are developed, and a dozen distinet gystems now survive
in independence. But the result is that no one of them can be
fully understood without surveying and tracing the whole.

Fven insular England cannot escape from the web. For, in
the first place, all its racial threads — Saxons, Danes, Normans —
were but extensions of the same Germanic warp and woof that
was making the law in France, Germany, Scandinavia, Nether-
lands, Austria, Switzerland, Northern Ttaly, and Spain. Arnd,
in the next. place, its legal culture was never without some of the
same intellectnal influence of Roman law which was so thoroughly
overspreading the Continental peoples. There is thus, on the
one hand, scarcely a doctrine or rule in our own system which can-
not be definitely and profitably traced back, in comparison, till .
we come to the point of divergence, where we once shared it in
common with them. And, on the other hand, there is, during all
the intervening centuries, a more or less constant juristic socia-
bility Gf it may be so called) between Anglo-American and Con-
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tinental Law; and its reciprocal influences make the story one
and inseparable. Tn short, therc is a tangled common ancestry,
racial orintellectual, for the law of all Western Europe and ourselves,

For the sake of legal science, this story should now become g
famifiar one to all who are studious to know the history of our
own law. The time is ripe. During the last thirty years Euro-
pean scholars have placed the history of their law on the footing
of modern critical and philosophical research. And to-day, among
ourselves, we find a marked widening of view and a vigorous
interest in the comparison of other peoples” legal institutions.
To the satisfying of that interest in the present field, the only
obstacle is the lack of adequate materials in the English language.

That the spirit of the times encourages and demands the study
of Continental Legal History and all useful aids to it was pointed
out in 2 memorial presented at the annual meeting of the Asso-
ciation of American Law Schools in August, 1909:

“The recent spread of interest in Comparative Law in general is
notable. The Comparative Law Bureau of the American Bar Associa--
tion; the Pan-American Scientific Congress; the American Tnstitute
of Criminal Law and Criminology; the Civic Federation Conference
on Uniform Legislation; the International Congress of History; the
libravies” accessions in foreign law, — the work of these and other
movements touches at various points the bodies of Continental law.
Such activities serve to remind us constantly that we have in English
no histories of Continental law. To pay any attention at all to Con-
tinental law means that its history: must be more or less considered.
Each of these couatries has its own legal system and its own legal
history. Yet the law of the Continent was never so foreign to Eng-
lish as the English law was_foreign to Continental jurisprudence.
It is merely maintaining the best traditions of our own legal litera-
ture if we plead for a continued study of Continental legal history. ,

“We believe that g better acquaintance with the results of modern
scholarship in that field will bring out new points of contact and
throw new light upon the development of our own law., Moreover,
the present-duy mevements for codification, and for the reconstruc.
tion of many departments of the law, make it highly desivable that
our profession should he well informed as to the history of the nine-
teenth eentury on the Continent in its great measures of law reform
and codification.

“ For these reasons we believe that the thoughtful American lawyers
and students should have at their disposal translations of some of
the best works in Continental legal history.”

And the following resolution was then adopted unanijwlj by
the Association: - '

X
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i i i f Conti-
“That a committee of five be appointed, on Translations o 1
nental Legal History, with authority to arrange for the translation
and publication of suitable works,”

The Editorial Committee, then appointed, spent' two years in
studying the field, making selections, a.nd arranging for trans-
lations. It resolved to treat the undertaking as a WI}Ole; and to
co-ordinate the series as to (1) periods, (2) cm{ntl.'lcs, and (3)
topics, so as to give the most adequate survey within the space-
imi ilable.
lm:(ult)s ?Xzato k;gm’ the Committee resolyed to inc}ude modern
times, as well as early and medieval perlf:-ds;. for in us_;efulness
and importance they were not less imperative in their claim upon
our attention. Fach volume, then, was not to be merely a valu-
able torso, lacking important cpochs gf de;rielopn:_tent; but was
xhibit the history from early to modern times.
* (62} As to counirgﬂ, the Committee ﬁxcd upon Fra.ntfe, Ger-
many, and Italy as the central fields, leawng' thfa history in o.ther
countries to be touched so far as might be 1_nc1denta11‘y possible.
Spain would have been included as a f:()l.lrth; but no suitable book
was in existence; the unanimous opinion of competent scl&ola.rs
i3 that a suitable history of Spanish law has not yet been W:ntten.
(3) As to fopies, the Committee accepted thEE u?.ua.l Continental
divisions of Civil (or Private), Commercial, Criminal, Procedural,
and Publie Law, and endeavored to include all five. But to repre-
sent these five fields under each principal country WOI].l'd not only
exceed the inevitable space-limits, but would a.lso 'dl.lphcate much
common ground. Hence, the grouping of the individual volumes

was arranged partly by topics and partly by countries, as follows:

Commercial Law, Criminal Law, Civil Proce.dure, and Cnmmz?.l
Procedure, were allotted each a volume; in this volume the .basm
was to be the general Furopean history- of early and mediseval
times, with special reference to one .e}.uef country (Fra.ncehor
Germany) for the later periods, and Wlth an exeursus on anot ne:;
chief country, Then the Civil (or Private) Law of France 2
of Germany was given a volume eachi. To Italy was then given
a volume covering all five parts of the field. For Public Law '(the
subject least related in history to our own?, a xrolume was given
to France, where the common starting point with England_, and
the later divergences, have unusual importance for the history
of our courts and legal methods. Finally, two volumes were
allotted to general surveys indispensable for viewing the connec-

' x1
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tion of parts. Of these, an introductory volume deals with Sources,

Literature, and General Movements, —in short, the external
history of the law, as the Continentals call it (corresponding to
the aspects covered by Book I of Sir F. Pollock and Professor
F. W. Maitland’s “ History of the English Law before Edward I7);
and a final volume analyzes the specific features, in the evolution
of doctrine, commen to ail the modern systems.

Needless to say, a Series thus co-ordinated, and precisely suited
for our own needs, was not casy to construct out of materials
written by Continental scholars for Continental needs. The
Committee hopes that due allowance will be made for the diffi-
culties here encountered. But jt 1S convinced that the ides] of
a co-ordinated Series, which should collate and fairly cover
the various fields as 2 connected whole, is a correct one; and the

endeavor to achieve it will sufficiently explain the choice of the -

particuler materials that have been used.

It remains to acknowledge the Committee’s indebtedness to

all those who have made this Series possible.

To numerons scholarly advisers in many European universities
the Committee is indebted for valuable suggestions towards
choice of the works to be translated. Fortified by this advice,
the Committee is confident that the authors of these volumes
represent the highest scholarship, the latest research, and the
widest repute, among European legal historians. And here the
Committee desires also to express its indebtedness to Elbert H.
Gary, Esq., of New York City, for his ample provision of
materials for legal science in the Gary Library of Continental
Law (in Northwestern University). In the researches of prep-
aration for this Series, those materials were found indispensable.

To the anthors the Committee is grateful for their willing
co-operation in allowing this use of their works. Without ex.
ception, their consent has been cheerfully accorded in the
interest of legal science. '

To the publishers the Committes expresses its appreciation
for the cordial interest shown in a class of literature so impor-
tant to the higher interests of the profession.

To the translators, the Committee acknowledges a particular’

gratitude. The accomplishments, legal and linguistie, needed for

a task of this sort are indeed exacting; and suitable translators:

are here no less needfyl and no more numerous than suitable
authors.. The Committee, on behalf of our profession, acknowl-

CONTINENTAL LEGAL HISTORY SERIES

1 i dial services on behalf
to them a special debt for their cor f
e(fltlzlzsal sci-(;nce, and commends them to the 'readers of t].JESBS v?l
Omef with the reminder that without their labors this Series
u -
have been a fruitless dream. o o
W()E';u(idtl:le ‘gommitt)ee, satisfied with the prwﬂnz:gt(ﬂi-jL of hzi)\lr.mg 1]:11511:1-;
i e, re
uthors and their translat;ors to the public,
(flrl;orzdtl’ize::eje, bespeaking for the Series the interest of lawyers

and historians alike. Tae Eprrorial, COMMITTEE,

x
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EDITORIAL: PREFACE
By JOHN HENRY WIGMORE!

Ir is a little eurious that the history of the criminal law has
been so scantily expounded by scholars, — scantily, that is, in
relation to the other parts of the law. Of public law in general,
there are histories enough. Of the civil law, there is an abun-
dance of histories, alike for the particular doctrines and for the
entire system, in summary and in extended detail, and for almost
every country of the Continent. And a history of the sources
of the law ig still more popular in its attraction; most of the so-
called histories of Spanish law, for example; include nothing beyond
this part of the field. But the criminal law has remained largely
without patronage.

One might speculate over this lack. The field is vast; yet the
others are vaster. The criminal law is younger, — that is, it
separates distinetly from civil or private law at a period much
less than a thousand years ago; yet this should only make it more
tempting. Theére is In criminal law less of generic principle
continuously developing in definite traceable changes, and thus
less logical interest ; yet this, while it may repel some minds, ought
" to attract others.

Perhaps it is the miscellaneous breadth of the subject which
has warned off all but the most courageous. For the history of
the criminal law is partly also the history of crime itself, Z.e. the
history of social conditions and habits infinitely changing; and
is partly the history of certain large moral attitudes involving the
traits of whole epochs, — intent, moral responsibility, family and
feudal solidarity, pardon, purposes and modes of repression and

! Professor of the Law of Torts and of Evidence in Northwestern

Umvermt.y ; fTormer President of the Ameriean Institute of Criminal Law
ology ; Chalrma.n of the Editorial Committee for this Series.
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punishment, methods of trial. To disentangle and trace all the

aspects and details of modern criminal law in their development
amidst the congeries of law, morals, religion, and custom in sue-
cessive past epochs, is a huge and delicate task, which might well
make the boldest historian halt.

For an example, take the penalty of imprisonment. When
there were no prisons, this mode of punishment or repression would
of coursc be non-cxistent. And the prison as & mode of punish-
ment is & fairly modern device. But how can we to-day conceive
of penal law without prisons? And so here we are plunged at
once into the history of ideas of penal law, of social conditions, of
judicial methods, in different communitics.

Take again, the crime of forgery. In the days before the rise
of the seal — that is, beforc the 1200 s — the monkish forgeries
of parchment title-deeds formed one of the most extensive of
crimes. Uipon the rise of the seal, this crime takes on a new aspect.
"Three centuries later, with the spread of printing and the famil-
larity with writing, the setting of the crime shifts again. And
in the nincteenth century, in the United States, the universal
upspringing of local banks and a private bank-note currency,
brings into existence on a large scale a variety of forgery before
unknown anywhcre. And finally, with the suppression of State
. banks and the institution of a Federal detective force, this crime
almost disappears from practice within two gencrations, while
the law remains on the books as a dry enactment, signifying little
in the development of ideas. And (to pursue another aspect of
the same crime) the contrast between the notarial system of the
Continent and its non-existence in England and America, and
between the administrative systems of the same countries, has
left its mark.in radical differences of the legal definition of the
crime of falsification of documents, — differences so -important
that in more than one modern instance the terms of extradition
treaties have proved futile.

Take one more instance, the related crimes of robbery and
larceny. Different systems and different epochs have varied
widely in defining the legal scope of the Commandment. The
Romans punished most rigorously open violence, and were lenient
- with surreptitious larceny; while the early Germans strictly
penalized secret theft, but cared little or nothing to repress rob-
bery. The explanation must be sought in the traditions and
temper of these pecples.

XXX
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Without such a background, the history of the criminal law

may degenerate into a merc catalogue of penalties and definitions.

And this simply antiquarian- treatment of it characterizes the
carlier historians. Only in very modern times — presumably
as a part of the evolutionary view of history — has the method
changed. Of the few histories, those worth reading to-day are
fewer. DPerhaps we do not realize as we should that ir{ Sir James
Fitzjames Stephen’s “History of the English Criminal Law"
and Mr. L. Owen Pike’s “ History of Crime in England 7, taken
in combination, we possess an account such as no ot.}}er single
country possesses, — except perhaps Italy.

An ideal history of the criminal law should cover three fields:
first, the history of eriminal law in general, — its moral and polit-
ical ideas, its legislative movements, its general legal doctrines,
and its penal methods; secondly, the history of specific erimes as
defined by the law; and thirdly, the history of cr?lme'itself, —its
practices, methods, and causes. But no such ideal history exists
in print, — nor in prospect for some time to come. What we do
find is a very few good histories of the first sort, for the scparate
countrics; a few inadequate accounts of the second sort; afnd a
few good accounts of the third sort, — of which Mr. Pike’s is the
best and the only comprehensive and notable one.

Of the first sort, Professor von Bar’s history, here translated,
is perfect of its kind, and is the only onc for Germany. More-
over, it supplies incidentally many details of the second and t:he
third sort of historiecs. It has so large a scope, beginning with
Roman eriminal law, and tracing the amalgamation of Germanic
and Roman law under successive influences to modern times —
that it serves well, with supplementary chapters for other coun-
tries, as a history of Continental eriminal law. — For France,
there is no adequate modern volume. Du Boys’ history (pub-
lished in 1874), though sound in scholarship, is on the older lines.
Glasson’s chapters in his eight-volume “History of French Law
and Institutions” (unfinished at his death in 1907) carry the
story only to the 15(0s; Stein’s “History of French Criminal
Law” only to the 1700s. None of the other general histories
cover the eriminal law. — For Italy, the splendid general histories
of modern scholars give adequate space to criminal law. That
of Calisse is translated as a part of Vol. VII of this Series, “His-
tory of Italian Law”; the plan of this Series required that align-
ment. Italy has been the home of most of the new movements in
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criminal Jaw ; and the history of its criminal law will serve as th
proper prelude to the present volume. — For Spain, no history o
the criminal law has been published, not even as a part of a worl
in general history; except Pu Boys’ “History of Criminal Law

on Spain” (published in French in 1872, and later translated intc

Spanish in 1874), which is of the older type. — For Scandinavia
Denmark is well provided in the general histories by Stemanr
(here used) and Matzen; the former of these dates in 1871, the
latter in 1893-7; but the late Professor Matzen’s work, though a
most distinguished piece of modern scholarship, is in its treatment
unsuitable for the present purpose. Norway has no history of
its own, on this subject, but is adequately covered by the Danish
works. Sweden has no work of its own.!— For Switzerland,
Pfenninger’s “Swiss Criminal Law” is mainly historical, and ite
chapters have here been drawn upon. — For Austria, von Bar's
treatise supplies & full understanding. — For the N etherlands,
G. A. Van Hamel’s “Introduction to the Dutch Criminal Law”
contains a short history (here used); no other modern account
has been published. — For the Continent as a whole, needless
to say, no other history is in print.* But a brilliant beginning
has been made in Makarewicz’s “Introduction to the Philosophy
of Criminal Law on Historical Principles” (1906). This work
covers only the leading ideas of criminal law from its beginning
in primitive communities, with some attention to modern sur-

vivals and to specific erimes; but does not follow out the succes- °

sive stages of each one in completion, nor trace the general move-
ments of legislation. It is an earnest of the great possibilities

! Jaakko Forsmann's ‘“ Foreldsningar {Anteckningar) sfver straffriittens
Iminna lﬁ.ro!'" (Helsingfors, 1900}, and ‘‘Forelisningar éfver de sar-
skilda brotten ’, parts I-IIT (left unfinished at the author’s death) begins
each chapter with a brief historical survey of the topie, but does not offer
a connected systematio treatment : moreover, it deals primarily with
Finland’s law. .

2 Albert Du Boys had indeed planned the work on a large and worthy
scale. His "Hlstmrga du droit eriminel des peuples anciens” (1845},
stopping at the Christian era, was followed by his ‘“Histoire du droit
criminel des peuples modernes™ (1854-1860) ; Volume I for the Teutonic
period, Volume IT for the foudal period, Volume 111 for England. Then
came hig ‘* Histoire du droit erimincl de I'Espagne’ (1870), and *Histoire
du droit criminel de la France, XVIme_X]Xme siécle, comparé avee celui
de T'Ttalie, do I'Allemagno, et de 'Angleterre’ (1874, 2 vols.). But
his. method was behind the times, even then; and the undertaking was
beyond his powers. The great conception and the forty years’ toil were
for us. fruitless. And this futility of it gives us a sentiment of sadness
as we read his farowell prefase, in which he announces the termination. of
his tfa.sk, i un plan si vaste, que parfois il nous a semblé stre au dessus de
nos forces,”
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of the subject when treated by a master hand; and we may hope
that its author will end by producing a systematic treatise includ-
ing all aspects of the subject. )

Of histories of the second sort — specific crimes — no complete
modern treatise exists for any country, much less for the whole -
of the western Continent; though each of the above-mentioned
works contains naturally more or less of this material. There
are, however, two works from which one may, if in need, picce
together a fairly connected account of the history of specific
criminal definitions : 8. Mayer’s “ History of Criminal Law from the
time of Moses, Solon, ete., to the Present Day”,! and O. Q. Van
Swinderen’s “Summary of existing Penal Laws in Netherlands
and other Countries.” 2 The former work, full of varied learning,
takes up the various crimes in order, and examines their deﬁniticrns
in Greek, Roman, Jewish, Canon, and medieval German law, with
brief references to modern Continental legislation; but the treat-
ment is that of the older school, and there is no background and
no tracing of evolution. The latter work, a superb stud.y. of mod-
ern comparative criminal law in its definitions and policies, pref-
aces cach chapter with a page or two of history for Roman and -
medieval German and French law; but these united pages would
not suffice as a connected history. After Makarewicz as a basis,

-Mayer and Van Swinderen, perused together, would provide the

student with an excellent makeshift, until an adequate history
of this part of the field is written. . ' _
The foregoing summary will serve to show the scope _of the
available sources of knowledge for the history of Continental.
criminal law, and to explain why von Bar’s work was selected by
the Editorial Committec as the most serviceable. It may be
noted that the plan of choosing a treatise centering on one coun-
try, and of supplementing it by chapters for other countries, was
employed by the Committee (as stated in the General Introduc-
tion) for the three subjects of Criminal Law, Criminal Procedure
and Civil Procedure. ' ' '
- It remains to cite the books and essays here translated, and to
give an account of the collaborators. '

Tae Wonks TransiaTED. Professor von Bar's wmjk, form-
ing the main part of this volume, is entitled “ Geachml%te des
deutschen Strafrechts und der Strafrechtstheorien.” It is here

1 “ Geschichte der Strafrechte, ete.”, Trier, 1876.
2 ¢ Ksquisse du droit pénal, ete.”, 9 vols., Groningen, 1901-12,
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translated in full, —with the exception of the section on the
Trench Revolutionary and Napoleonic Codes, replaced by the pref-
erable chapter of Professor Garraud. Von Bar's work appeared
in 1882, and has remained authoritative. The distinguished
author wrote to the Committee in 1911 that he was satisfied not
to make any changes in the text: “the later investigations have
not been such as to give me any reason to make any substantial
changes in the text.” Nevertheless, to bring down to date
its account of the modern legislation, to add citations of later
literature, and to supply brief accounts of the history in the coun-
tries not covered by his work, certain additions were necessary.

The legislation of the 1800s in Scandinavia and the Nether-
lands, and since 1877 in Germany and Austria, is described by
Dr. von Thét, in scetions written for the purpose. The same
author has added citations of historical literature.

For the Netherlands, the section on the history to the 1800s
was taken from Professor G. A. Van Hamel’s “Inleiding tot de
studie van het Nederlandsche Strafrecht” (2d ed., 1907, § 6, pp.
54-77; the third edition, 1913, does not change the text).

For Scandinavia, the section on the Danish-Norwegian history
to the 1800 s was taken from Chief Justice L. E. Stemann’s “Den
danske Retshistorie indtil Kristian V.’s Love” (1871, Part V, §§
101-107, pp. 572-647), with amplifications from the well-known
earlier works of J. L. A. Kolderup-Rosenvinge, “Grundrids af
den danske Retshistorie” (3d ed., 1860, §§ 163-165) and of J. E.
Larsen, “Forelaesninger over den danske Retshistorie” (1861,
§8 163-165, supplementing the former work).

For Switzerland, the sections consist of an abstract by the
Editor based gn Professor Heinrich Pfenninger’s “Das Strafrecht
der Schweiz” (1890).

For lrance, three works were drawn upon. For the period
from the feudal system till the 1500 s was uscd the late Professor
Glasson’s “Histoire du droit et des institutions de la France”
(1887-1903, Vol. VI, ch. XII, pp. 640-705). For the period from
the 1500s to the 1700 s was selected Professor L. von Stein’s
“Geschichte des franzosischen Strafrechts und des Processes”

(2d ed., 1875, being Vol. III of Warnkénig and Stein's “Franzés-

ische Staats- und Rechtsgeschichte”, Part IV, Tit. IV, pp. 608

630). For the Revolutionary and modern period were taken some
introductory pages of Professor Garraud’s “7Traité théorique et

pratique du droit pénal” (6 vols., 1898-1902).
XXXV
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For Spain and Portugal, no suitable account seems anywhere
to exist.

For Ttaly, the reader is referred to Professor Calisse’s work, in
Vol. VIT of the present Series. The chapters of Professors von
Bar, Van Hamel, and Glasson, herc translated, point out the influ-
ence of Italian jurists on the law of the other countries.

Tue Autnons. CArL Lupwic von Bar was born in 1836,
at Hannover, and died August 20, 1913.  After a few years’ ser-
vice on the Appellate Court at Géttingen, he became professor
at Rostock, then at Breslau, and finally at Géttingen (1879),
where he had taken his degree and where he remained till the end
of his life. His early interest was in criminal law; and the long
list of his published works in that field extended to his closing
vears.! But he was led also into the study of problems of
international eriminal law, and thence into intcrnational law
at large, both public and private; and in this ficld he acquired
an authority which led him to be known, in other countries,
chicfly as an international jurist. His “ Dag Internationale Privat-
und Strafrecht” (1862) was-hére-hiy first work) later expanded
as a “Lehrbuch des in,té:national ﬁﬁriva’c— uhd Strafrecht”
(1892); and his “The{l;-‘rie und Prixis les internationalen Pri-
vatrechts” (2 vols., 2d| ed., 1889), ‘trapslated into English (by
G. R. Gillespie) as “The Theory and Practice ¢f Private Inter-
national Law” (2d ed., \892; 15t Amer. ed! Boston, 1883),
made his name familiar among English-speaking lawyers. Indeed,
it was on English soil, at Oxford, that bis sudden death took place,
during the meeting of the Institute of International Law; of
which he had been one of the founders, forty years before. Ile
also possessed the distinetion of being one of the members of the
International Arbttration Court at the Hague, and had received
numerous academic honors from the Universities of Bologna,
Cambridge, Padua, and elsewhere.

! “Recht und Beweis im Goschwornengericht” (1865); * Die Qrund-
lagen des Strafrechts” (1869); * Die Lehre von Causalzusaremenhange
im Rechte, besonders im Strafrecht” {1871); * Zur Frage des Geschwornen-
und Schiffengerichte® (1873); *Kritik des Entwurfs der deutsehen
Btrafprozessordrung ™ (1873); *‘Grundriss zu Vorlesungen iiber deutsches
Btrafrecht” (2d. ed., 1878); ‘“‘Systematik des deutschen Sirafprozess-
rechts” (1878); *‘Handbuch des deuilschen Strafrcehts™ {of which the
“Gesehmhte" here translated, was Vol. I, but the only one published) ;
. Probleme des Strafrechts™ (1896); *‘ Die projeltirte Reform des italicn-
ischon Strafprozesses” (1902); ““Die Reform des Strafrechts” (1903):

“Gosetz und Schuld im Strafrechi; Fragen des goltenden deutschen
Strafrechts und seine Reform™ (3 vols., 1906-09),
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Von Bar was in politics a pronounced liberal, and for a few
years held a seat in the Reichstag. But owing to his deep disaf-
fection to the Bismarckian policies (dating from his early years, as
a native of Hannover, where, before the German Empire was
consolidated, political disagreements were marked), he never held
any government office. In his later years, when his influence
in the Institute of International Law had become so notable, he
took a promincent part as a pacifist, and became a Councillor of
the Interparliamentary Union and President of the International
Union for Mutual Understanding. It was a symbol of his deep in-
terest in these movements that his death came on the very eve of a
journey to attend the dedication of the Peace Palace at the Hague.

LapisLas voN THOT 1s a native of Hungary, and has been judge
of the criminal court in Budsapest. He is a Fellow of the Royal
Academy of Spain, Corrcsponding Fellow of the Royal Academics
of Italy and of Greece, of the Pctrograd Imperial Society of Ju-
rists, ete. Ilis astonishing command of many foreign languages
has enabled him to pursue comparative researches of wide scope.
Ilis lengthy essay in “Der Gerichtsaal” (1912, LXXIX, pp. 142-
392) on “ Die Geschichte der ausserdeutschen Strafrechtslitcratur”,
with its vast array of bibliography, is a sufficient evidence of his
extraordinary mastery of the literature of the subject. The list of
the titles of his published works exhibits an unequalled versaiility.!

G. A. Van HawmEL, the veteran professor (now retired) of the
University of Amsterdam, has long been recognized as one of the
great figures of modern times in crimimal law. With Franz von
Liszt, of Berlin, and Adolphe Prins, of Brussels, he founded the
International Union of Criminal Law, — the body with which
the American Institute of Criminal Law and Criminology is
affiliated as a national group. His writings on criminal law have
been prolific,” and his scholarly authority is unexcelled.

Kristian Lupwie Ernst Stemany (1802-1876) was one of

(1" Storia del diritto penale europeoc”, in *‘l1l progresso del diritfor
eriminale’’, ed. Carnevale (Vols. T-TV, passim, 1909-1913); * Droit

énal oriental 7, in “ Mittheilungen der internationalen kriminalistischen
Vereintgung” (Vol. XIX, 1912, pp. 110-227); “Goschiedenis van het
11';Jahcnsche Strafregt”’, in “‘Proceadings of the Royal Flemish Academy '’ ;
ote,

% Besides the work here translated from may bo mentioned: *“De
tegenwoordige Beweging van hot Strafrecht™ (1891), numerous reports
in the *“*Mittheilungen der intornationalen kriminalistischen Vereinigung ™
(above mentioned}, and articles in the *‘Tijdschrift voor Strafrecht ”’, of
which he is an editor.
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Denmark’s notable jurists and legal historians, and President of
the Schleswig Court of Appeal from 1852 to 1864

Hemnrice PreENNINGER (1846-1896) was associate professor
in the Faculty of Law of the University of Ziirich from 1891 till
his death ; his chosen field was that of criminal law.?

EgNEsT Disree Grasson (1837-1907) was professor of Civil
Procedure in the Faculty of Law of the University of Paris from
1870 until his death in 1907. Besides his work in that field, he
is best known for his “Histoire du droit et des institutions dec a
France” (1887-1903), which had proceeded to eight volumes at
the time of his death, and had then reached only the period of the
1500 s (with some portions completed into the 1700 s).

LORENZ VON STEIN (1813-1890) pursued a long and distin-
guished career as economist, historian, and jurist, in professorates
at Kiel (1846) and Vienna (1855). His contributions to law and

3

political science were numero:gifﬂis“‘ Franzisische Rechts-

geschichte”, written in collaboration with Warnkénig, and their
other joint work, “TFlandrisch¢ -Rechtsgeschichte”, remain as
scholarly monuments, a}?/are arked by a penetration and wis-

odernit

dom having an unusnal flavor o
IL.eoroLD AUGUST W. RNKONIG (1794-1866

law at Lidge, Louvair, Ghent, Freiburg;
special field was legal history, and for some

was professor of
d Tiibingen. His
e he served on the
1an historical sources;

possession to-day of a
4

e ¥
superb series of critically edited medieval legal sources.
Frangors GARRAUD, professor in the Faculty of Law at Lyon,
stands as-the preéminent modern French author on criminal law

! His other prineipal works were; *‘Schleswig’s Rechts- und Gerichts-
fassung im 17*" Jahrhundert™” (1855); *‘Geschichte des offentlichen und
Privatreeht des Herzogthums Sehleswi%” (1866-67). o

2 His other publications were: ‘Der Regriff des politischen Vor-
breehens” {Schweiz. Juristenvereins-Versammlung, XVIIT, Bern, 1380);
“Entwurf eines Strafgesetzbuch fiir den Canton Uri” (Frauenfeld, 1894} ;
“(renzbestimmungen zur Criminalistischen lmputationslehre (Fest-
schrift fiir Berner, Ziirich, 1892), . .

3 " (Jeschichte der socialen Bewegung in Frankreich von 1789 his auf
unsere Tago” (1850); “System der Staatswissenschaften”™ (1852—57),5
“Lehrbuch der Volkswirtschaft’” (1858, 187%); “‘Die Verwaltungslehre
(186568, 7 vols.); * Gegenwart und Zukunft der Rechts- und Staats-
wissenschaft Dreutsehlands™ (1876). L.

* Among his principal works may he named: ‘‘Commentarii juris
romani’ privati” (1825-32); “ Flandrische Staats- und Reehtsgeschichto
bis 1305 (1834-42); “Histoire externe du droit romain’ (1836); ‘' Hig-
toire du droit belgique” (1837); **Histoire des Carolingiens’ (1362).

xxxvii



EDITORIAL PREFACE

and procedure. In his works the French combination of solid

scholarship, exegetic clarity, and philosophic breadth, is seen at

its best. Chapters of his treatise on Criminal Procedure are also
used to supplement the translated text of Professor Esmein’s

;History of Criminal Procedure ”, forming Vol. V of the present
eries.

Trne Transrators. For the main work, von Bars “His
tory”, and von Thét’s additiouns, the translator is Tromas S, BeL,
now of the Los Angeles Bar. Mr. Bell, after graduating from
the University of Colorado, and going as Rhodes Scholar to Oxford
University, completed there & course in law and jurisprudence
and was later (1908) TFellow in Jurisprudence at Columbia
University. He afterwards practised for a time at ‘the Tacoma
Bar, and was lecturer on International Law in the University of
Washington,

For Stemann’s chapter, the translator is Jomy WaLGrEN of the
Chicago Bar, who is also the translator of the Scandinavian
chapter in Vol. I of this Series, “General Survey of Continental
Legal History”; a further statement of his attainments is there
made, .

For the chapters from Garraud and Glasson, the translator is
ALFONSO DE SALVIO, assistant professor of Romance Languages
in Northwestern University ; he is also the translator of the trea-
tise of De Quirés on “Modern Theories of Criminality” in the
Modern Criminal Science Series (published under the auspices
of the American Institute of Criminal Law and Criminoclogy).

For the chapter from von Stein, the translator is RoBERT
WryNEss MILLAR, professor of Criminal Law and Procedure and of
Civil Procedure in Northwestern University, and translator also
of Engelmann’s “ History of Continental Civil Procedure” in the
present Series, and of Garofalo’s “Criminology” in the Modern
Criminal Science Series.

For Van Hamel’s chapter, the translator is T. pr Vries, lately
professor of Modern Ianguages at Calvin College (Michigan),
and also {on the Holland Society’s foundation) of the Dutch
Language and Litcrature at the University of Chicago; author
of numerous valuable works in Dutch, including a history of
Sunday Observance Legislation.
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ScopE oF THE StorY. Rome and the Germanic peoples fur-
nished the elements which fused a thousand years later. Hence
the story begins by portraying the criminal law of imperial Rome
and that of the primitive Germanic tribes. At the beginning of
our era the two lay totally apart, an older and a younger system,
one in the South and one in the North. The migrations of the
Germanic tribes lead up to their acceptance of Christianity; and
the influence of Christian religion and church law form the next
episode in the story, and a chapter on this subject brings us to
the period of the early Middle Ages.

The stage of the later Middle Ages, under the Kingdoms and
principalities of feudalism and of the weak Germanic imperialism
claims next attention. Here a chapter describes the criminal
law in the central Germanic regions; another chapter describes
it in Scandinavia, where primitive habits, unipfluenced-from out-

side, persisted longer; another Z?xﬁiﬁér_ié}"" ven to Swilgerland,

where mountainous isolation gérved also | to\ preserve
native traits, in spite of the cgntral location ne
advanced culture. Another chapter for the same jperiod Is given
to France, where the continuous Roman tradition in the/South,
the Germanic settlements in the\North, and the early stpéngth of
national monarchy, served to make a complex gro i

..

special features. e

This completes the second period, the Middle Ages, and brings
us to the third period, the Renascence of Roman law in the
1400 s-1500 s, the Reformation, and the ensuing century of the
“ Enlightenment.” — In Germany, the Roman law was adopted
from Italy in a peculiar artificial fashion. Italy had then for nearly
three centuries been reviving, popularizing, and adapting the
classical Roman law; and Italy became now the teacher of West-
ern Europe (except England) for a recast Roman criminal law
and procedure.! Three chapters describe the progress of the erim-
inal law in Germany under the scientific Reception (the 1500 s),
the religious Reformation (the 1600 s), and the intcllectual Enlight-
enment (the 1700 s).

We then turn aside, for two chapters, to survey the corre-
sponding development for the same period in Scandinavia, Swit-
zerland, Netherlands, and France. Scandinavia, still outside the

1 Ttaly's history of eriminal law is fully told in Professor _Cali‘s‘se"s vol-
ume (transla.tedrﬁ Mr. Lisie), No. VIII of the present Series, *' History
of Italian Law, 1Public, Criminal, and Private.”
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direct current of new science, exhibits the almost pure develop- .

ment of Germanic ideas. Switzerland and Netherlands, fully
within the influence, present only locally variant types of its effect.
The later religious and intellectual movements are shared in all
four regions, in differing degrees. France has a special develop-
ment of its own, partly through its earlier cultivation of the re-
vived Rloman law, partly becanse of its well-formulated bodies of
local written law, but chiefly through its centralized ‘monarchy
and its advanced- methods of procedure. Later, France leads
Europe in the humanization of the criminal law. —

This brings us to the fourth period, that of the French Revolu-
tion, which amidst the crash of governments rapidly focussed the
reformative demands in criminal law and started its universal
regeneration. Two chapters here describe the influences of the
Revolution in its own country and in Germany.

The fifth and last period, that of Modern Criminal Law in
the 1800 s, is thus ushered in. It is a period of determined and
mcessant efforts to reform the criminal law radically while re-
writing it in codes. But the constant contemporary advance of
science, political principle, and sympathetic thought has been so
rapid, and the rooted mass of worn-out older principles has been
so great, that no one advance in legislation has long sufficed to
meet the demands. And so the history of the century has been,
on its surface, little more than a catalogue of these successive
legislative efforts.

Here the four chapters devoted to the codifications of this period,
and ending Part I, prepare us for Part I1, the history of the theories
of criminal law. As a part of this vast activity in legislation,
law-makers have been led to reconsider basic theories of criminal
law. To study its progress on the subjective side we there-
fore retrace our steps, and examine the dominating theories, in
their development since men began to reflect on the purpose of
law. Through Greece and Rome, the Christians, the medieval
philosophers, the religious and the intellectnal reformers, we
reach at last the scientific era of the ninetcenth century ; and the

history of theorics merges into the current disputations of our
own times.!

! For a more elaborate aceount of current scientifie theory in eriminal
law singe the middle of the 1800 s, the reader may be referred to C. Bernaldo

De Quiros’ “Modern Theories of Criminality” (VoL I of th
Criminal Seience Series). lnality™ (Vo o e Modern

x1

EDITORIAL NOTE

PuRSUANT to the plan of the Editorial Committee to introduce each Volume
of this Series with a word from both a British scholar and an American scholar,
the Committee preferred a request, four years ago, to Luke Owen Pixg, Esq.,
barrister of Lincoln’s Inn, and assistant Keeper of the Public Records. The
request was cordially granted. Mr. Pike’s notable work, “The History of
Crime in England,” distinguished him as the natural speaker for the purpose.
His sound scholarship in his edition of the Yearbooks of Edward III and in

hiz “History of the House of Lords” placed him among the most eminent .

of England’s historians, o
In later correspondence, since the outhreak of the War, Mr. Pike
his intention (assented to’hy the Editor) “to write, as it were, a n

lessons which the Continent is now providing” This intend
however, has been lost to the world. In October, 1915, the pi

be found among his papers, other than some unfinished notes made in p
ration. Instructions had been left by him to destroy all papers “except tho
relating to the Continental Legal History Series published under the auspices
of the Association of American Law Schools.”  Evidently the fulfilment of his
plan had been postponed until the expected arrival of the proofs; which came
at last, but too late.

The editorial plan for an Intreduction on behalf of British legal science has
nevertheless been enabled to be fulfilled, by the courtesy of Mr. Justice
WiciiaM REnwick Rmperr, of the Supreme Court of Ontario. His dis-
tinguished name and his charming personality are familiar to the Bar of the
United States; and his scholarship is attested in a long list of essays, indicating
the natural zest of the historian to be uniquely compatible with the wisdom
and practical activities of the judge. His goodwill to the cause represcnted by
the present Series had already been shown by his Introduetion to Volume V
(“"History of Continental Criminal Procedure”), and this emboldened the
Editor to solicit the renewal of the favor,

’ J H. W.
February, 19186,



INTRODUCTION

By Wriniam ReExNwick RippeLn!

work is of extreme value to those who desire a scientific
and philosophical knowledge of the principles underlying the

.. criminal\ law, punishment for crime, commutation and parden;

and sidelights are cast by it upon criminal procedure. Its chief
value therefore will be to the legislator and to him who
wishes td influence the legislator, to the Executive and those
concerned in the execution of the judgment of the Courts. The
difficultigs experienced in other times and other countries, and
the :?{mner in which they have been met and in part overcome,

are obfect lessons which the statesman and the reformer cannot
afford to neglect. '

_We English-speaking peoples may not segregate. ourselves from
- the rest of humanity — we have our own conceit in the superiority
of our own “culture” 2 which we treasure in proud and for the
most part harmless self-satisfaction. But if and when that self-
complacency goes so far as to make us wholly regardless of what
other peoples are and do, it ceases to be harmless — the harm
being infinitely greater to ourselves than to the “forcigner.”

Onc of the lessons here taught — indirectly indeed — is the essen-
tial and fundamental unity of mankind; “there is a great deal of
human nature in man.”  With the Greek the blood of a man who
had been slain cried aloud for vengeance, just as the Hebrew
record represents Yahweh as saying to the first murderer, “The
voice of thy brother’s blood crieth unto me from out the ground ”:
the Roman said “Natura partes habet duas, tuitionem sui et
uleiscendi jus”, and Breathitt County lives up to its natural
rights so declared.

1 LL.D., F. R. Historical Society, ete., Justice of the Supreme Court of
Ontario,

?See an article by Dr. John H. Wigmore on ‘‘The International
Assimilation of Law,” 10 Illinvis Law Review at p. 387 (January, 1916).
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The Jew was ordered to stone to death all of his elan who sought
after strange gods; and while in the Roman system there was in
theory no regard to religious opinions, a way was found to deal
with the Christians, “a pestilent and pernicious sect” who were
chiefly characterized by minding their own business and securing
their eternal welfare. The Church possessed means of punishing
heretics in the Middle Ages and before and after; and the Mor-
mons in our Canadian West are sccure from persecution only be-
cause certain of their theological antagonists have not the power
as they have the desire.

“Eppur si muove!” The conception of what constitutes
crime changes from generation to generation. The Chorus in
Euripides” “Bacchx™ who

. “Gadl{ovan)
Bpouily wrdvor §8tv xduardy 7 e—
. xdpatov, Bdkyov ebalopdva (vv. 65-67),
sings
® pdrap, SaTis ebdaluwy
TeheTds Bedv elbis
Biorar dyioreda
kal Bracederat Jruydy
év dpecar Bayyebor
oo lois kalappoiaw
Td Te paTpds peydias dp-
via KvBéhas Oeperedor (vv. 72-79),

undoubtedly expressed the opinion of the poet and of his hearers.!

But sacred as were the Bacchantes and their orgies to the Greek,
the Roman took a different view of them. The Senate thought
“ ut omnia Bacchanalia Rome primum, deinde per totam Ttaliam,
dlru'erent”, and decreed “Ne qua Bacchanalia Roms neve in
Italia essent™ (Livy, xxxix, 18). This was no “brutum fulmen” ;
hu_ndreds were exccuted in public or in private, more were im-
prisoned or banished. Nor do I find that the Bacchanalia -of
Rome were worse — they could not be worse — than the orgy of
Agaue, when she slew and dismembered her son.

! T quote Backwith’s edition of Weeklein’s version {Boston, Gin
1886) — ““8odfovsa™ substituted for fodiw for gramm(atical r’easorll:;.& g%é
(llﬂhprus gpqulmg on her glad toil, her happy task, raiging the Bacchic
shout, eries “.0 bappy he who to his blessedness, knowing well the divine
mysteries, sanetifies his life, and is in soul initiated into the orgiastic band
with holy ceremonies solemn_lgr performing Bacchie rites in the mountiins
— and eelebrating the preseribed orgies of the mighty Cybele.” :
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The Flagellantes of a few centuries ago were for a long time ag
holy as the Howling or the Whirling Dervishes ; but this generation
could not stand the Holy Rollers.

In the ninth century B.c., a certain highly-revered person, when
he was guyed by a lot of half-grown lads, turned and cursed them,
just as the town-drunkard would to-day; and it was accounted to
him for glory that thereupon two she-bears came out of the wood
and tore the youngsters. To-day, the prophet would find himself
in the Police Court for cursing, and he would be sent to the Peni-
tentiary by any people who believed in the efficacy of prayer.

In some cases it may be that the change is not wholly for the
better; while no one unless he were unusually bloodthirsty would
wish the death penalty restored for inventing and spreading
satires, scurrilous stories and satirical songs of a political
nature, as the XII Tables prescribed, something better is much
to be desired than the civil suit to which an ex-President of the
United States was driven to defend his reputation. Perhaps the
recent attempt in Pennsylvania to deal with the matter had some
merits, but it fell before the ridicule of the untouched. The fact
is that we have lost the Middle Ages sensc of the importance of
the word, spoken or written: and now no one would think of
nailing a reviler of the City authorities to a post by the tongue
until he cut himself loose. . :

So, too, in the matter of punishment, death was for long the
only effective deterrent ; if we except what was almost an equiva-
lent, banishment. When mankind was compeosed of septs, clans,
tribes, which looked on each other with hatred and dread, which
had no intercourse with each other, to be driven from one’s’ own
was almost as terrible as death, Cain, made a fugitive, cried,
“My punishment is greater than I can bear”; and many felt the
like when driven like the scape-goat into the wilderness. The
theory grew up that the soil of the fatherland stained by the
blood of the slain could not bear the presence of the red slayer;
and Theoclumenos dvépa xaraxtas Epduror, the crazed Orestes
and the thrice unhappy Adrastos must forth éx warpfdos, at least
till they receive absolution and purification. But the thought
was never far absent, “ You have taken life, be therefore deprived
of all that makes life worth living.”

That conception of the necessity of living with one’s own has
long passed away; and none can convince the throngs of immi-
grants to this continent that banishment is a real punishment.

xlvy
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Even the sentence of transportation lost its terrors for the “Sym-
pathizers” of 1837-8, who were transported to Van Diemen’s
Land, and the Fenian invaders of 1866 were sent to the Peniten-
tiary. .

Imprisonment could not be, when there were no prisons; but
prisons would have been built if imprisonment had been a real
punishment. Until comparatively recent times, the richest
and most powerful lived of choice and of necessity in buildings
not far removed from a gaol, with thick stone walls, small win-
dows, execrable sanitary arrangements, without provision for what
we now consider ordinary decency. As between Sing Sing Prison
and Carnarvon Castle, give me the Prison. Only those who, like
Liobin Hood, lived under the green-wood tree felt it a deprivation
to be shut up —'the sequestration from the rest of the world
bringing with it the incidental but invaluable advantage of se-
curity from enemies.

When man could walk about reasonably safe from danger of
sudden assault, imprisonment became something to be dreaded
and the gaol » means of punishment, so that now there is bitter
complaint if “prison forte” if not “dure” be awarded even to
keep an accused safe till his trial.

We may perhaps have become too uniform in our manner of
punishing different forms of offense against the law. Bentham
was 1ot oblivious to the value of making the punishment fit the
crime ; but he would not have gone so far as to extract the intes-
tines from one who wrengfully girdled his neighbour’s trees, and
wind them about the trees in Heu of the abstracted bark; nor
would he give the shameless, the choice between a heavy fine and
running naked through the town. In Canada, the authorities a
ff:w vears ago had to interfere with the Doukhobors, who per-
sisted in marching “in puris naturalibus”; and any one who
should attempt anything of the kind anywhere in civilization
would soon be laid by the heels.

) It is interesting to find in these pages the origin of much “fire-
51de law ", which is often but 2 survival in popular belief of what
was once a legal fact.  For example, it is a matter of implicit belief
amongst the lower classes in Britain that if the ropc used in hang-
ing a criminal should break, he would go free. 'That this was the
case in early German law is certain and almost certain that it
was the case at least locally in FEngland — the breaking of the
rope being a token of Divine forgiveness.
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All such matters and many more of like nature are touched
upon; most are exhaustively treated in this interesting and valu-
able work. More valuable and interesting to many will be the
general observations of the author — I may be permitted to men-
tion one or two. :

In drawing the distinction between the Roman and the Germanic
conception of the relation of the individual to the State, it is said
that according to the Roman conception the individual has no
rights which the State is bound to respect, and that laws for the
protection of the individual are mere voluntary concessions by the
Sta:c(wt(chc:t its discretion may be withdrawn, — while according
to the early Germanic conception, the rights of the individual as
against the State are not based upon some law liable to be modified
or suspended at will, for personal rights follow the Germanic indi-
vidual everywhere,and decreesderogatory thereof are null and void.
This most pregnant observation will lead the philosophie student
and lawyer to consider the far-reaching results of each principle,
and still more to consider how far the peoples and their descendants
on both sides of the Atlantic remained and remain true to these
their ideals. '

The author’s statement that “it is difficult for a conquest-seek-
ing military system which is naturally adverse to being governed
by laws, to prescrve free institutions” is much more than a mere
truism. _

I conclude by bearing tribute to the author’s recognition of
the wrong of punishing the innocent in order to inspire others with
terror; and to the value of his discussion of the uselessness (and -
worse) of cruelty In dealing with the transgressor real or supposed.

Osaoope Hary, Toronro,
. March 1st, 1916,
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INTRODUCTION

By EpwiNn RovrErre Knrpy!

Y

A RECENT writer epigrammatically defined law as “the point
where life and logic meet.” If this definition were substantially
correct, legal history would be neither very interesting nor signifi-
cant. It is the lack of logic in the origin and development of the
law that provides the charm and importance of this branch of
historical study.

The eriminal law, by reason of the nature of crime and the re-
lation of the law to it, is characterized by even less logic than the
civil law. Crime is generally the failure to restrain an instinctive
impulse. To satisfy sexual desire, to injure one who has angered
us, to take what one wants even though it belongs to another, —
all these are natural impulses. The impulse to retaliate is of the
same character and in thig retaliation, first by the individual and
then by the group, we see the beginning of the criminal law. The
heedless character of this impulse to retaliate is shown by the fact
that the law for a long period wreaked its vengeance against
amimals and inanimate objects in the same way that a person
kicks a chair over which he has stumbled.

Criminal law may, therefore, with a large measure of truth,
be defined as the instinctive reaction of the group against the
instinctive action of the individual. This view of the eriminal
law is supported by the large part which the primitive emotions
have played in its development. Fear, avarice, superstition, and
religion are emotional factors which have greatly influenced the
law. For instance, fear of revolution produced the harsh laws
against secret societies in Russia and Prussia. Fear engendered
in England by the French Revolution produced much of the
severity of the criminal law at the beginning of the nineteenth
century. Avarice and superstition combined to produce the laws

! Professor of Law in the University of Pennaylvania.
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against witchcraft and sorcery, and avarice alone was a strong
incentive for imposing monetary penalties and for confiscating the
property of convicted felons. Religion is responsible for two kinds
of laws, —those to protect itself, such as the laws against blas-
phemy and heresy, and those against personal vices.

Not only has the development of the law been largely affected
by constant emotional factors, but radical changes have been
produced by the emotional reaction aroused by a particular
incident. The conviction and execution of Jean Calas in 1762,
coupled with the notoriety given this case by Voltaire, started
the movement for the reformation of the criminal law throughout
Europe. A notorious case of flogging gave the impetus to reform
in Switzerland in the last century. Though twenty-five- bills
providing for an appeal in criminal cases were presented to the
British Parliament in the nineteenth century it required the case of
Adolf Beck to secure the enactment of such a measure.

In the character of its accomplishment the criminal law differs
materially from the civil. The civil law gives a reparation and
reproduces as far as possible the stafus quo. Tts accomplishment
may be described as salvage. What the criminal law accomplishes
is waste, for in return for one injury it imposcs another, and
compensates the loss to itself by creating a further one, for most

punishments are after all simply legalized crimes. Furthermore,

there is no logical connection between punishment and erime.
What principle of logic can determine whether the punishment
for robbery shall be death, mutilation, or imprisonment? It is
the temper of the times that determines the character and extent
of Runishment. A noteworthy feature of criminal law is the great
variety of penalties provided at different times for the same
offense. The punishment for adultery, for instance, has ranged
from a small fine to death in horrible forms. It is not to be
concluded from the foregoing that theory and logic were entirely
absent in the development of the criminal law. Their influence,
however, was qualifying and explanatory rather than creative.
They generally followed rather than preceded action.,

A survey of our criminal law to~day discloses many of the same
defects which prevailed in the past. There is the same lack of
definite theory as to its function, and the same haphazard method
of_determining the character and extent of punishment. ILaws are
Stll! enacted to meet particular situations without regard towhat
their effect will be in the future. What is even more striking, our

1
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legislatures enact statutes without considering the question whether
they can or will be enforced. A notable instance of this is found in
the recent laws for the sterilization of defectives and criminals.
A popular theory was seized upon by enthusiasts and made the
basis for legislative proposals, which became law in many States.
The theory is now to a large extent discredited and the laws are
not being enforced. Many persons hold. the view that all that
is necessary to change a condition is to enact a law against it.
Others believe that law should register a moral sentiment higher
than that actually existing in the community. The result of both
views is a mass of unenforceable legislation. Important innova-
tions are frequently made without sufficient consideration being
given to their relation to existing law or to the machinery for enfore-
ing them. Thus the work of the recently established psychopathie
laboratories is hampered by the fact that the relation of their
findings to the established principles of criminal law was not
previously determined. The effectiveness of parole and probation
laws is often impaired by failure to provide for sufficient super-

'vision over the persons released under them.

Much of the inconsistency and ineffectiveness of our present
criminal law could have been avoided if the lessons of the past
had been applied, for the history of the criminal law has its greatest
significance “for the codifier and legislator. They will discover
there the illogical basis of many cherished doctrines. They will
learn further the necessity for determining the purpose of the
criminal law and for viewing it as a whole. But most important
of all they will discover that there are limits to the cffectiveness of
the law, and thus be brought to realize that there are conditions
in which a prohibitory law is a source of more evil than good.

There is need to-day for a complete code of criminal law — not
such a codification of existing law as we have had in the past
nor a body of statutory law based on a theorctical principle, but
a code in the preparation of which the function of criminal law
is determined and which is fitted to actual conditions of life.
In drafting such a code the question of enforceability would have
to be faced. 'This would include among other things a study
of the extent to which it is possible to regulate business affairs by
law and would involve the necessity of distinguishing between
public wrongs and private vices. The difficult problem of respon-
sibility would have to be solved and a new classification of crimes
would be required. It would be necessary to study the whole

: L
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question of punishment —to determine its purpose, and to
establish some relation between it and crime. The mooted ques-
Pi(}ns whether the criminal law shall afford any redress to the
injured party, and whether a person wrongly convicted of crime
shall be compensated by the State, would have to be settled.

In the drafting of such a code as has been described, the present
volume would be of great value.

UNIVERSITY OF PENNSYLVANIA,
PHILADELPHIA,

February 16, 1916.

AUTHOR’S PREFACE

By CARL LUDWIG VON BAR °

It will be readily admitted that, immediately after the publi-
cation of a comprehensive code of general application, an opportune
oceasion arises for a treatment of the law in which its interpre-
tation is undertaken in a dialectical method. Nevertheless, this
treatise, the first volume of which I herewith submit to the public,’
is of a different character, and deals with the law rather in a
historical method. If at this time such a treatment of the sub-
ject is to be justified, it is requisite that it represent an endeavor
to comprehend and portray the present German Criminal Code,
in all its parts and subdivisions as well as in its entirety, as the
product and result of preceding ages.

Such an endeavor permits of both a philosophical and a practical
treatment of the subject. The former is necessary, unless we arc
prepared to accept history as an irrational conglomeration of
isolated facts. The latter is desirable, since the real sense of a
statutory provision is more readily ascertained from a glance at
the long course of its previous development than from the dia-
lectical method, which, while easier and more striking, is often
prone to lead to misconception. Qur method also enables us to
surmise intelligently the future development of the law. At
least, we shall be in a position to avoid the mistake of regarding
as new truths those old errors, which persist in coming to life in
modern disguises and confuse us in our cfforts to make true and
permancnt progress.  We shall also be able to distinguish between
actual knowledge and that dilettantism which so often accom-
panies movements of reform. This is a wisdom which can hardly
be acquired from the latest periodicals or from an observation of
current events, )

! fNo other volume was published. Tho author planned a General
Handbook, of which the first volume was to be this history. — Ep.]
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In order to attain our purpose — to obtain really practical
results — it has seemed necessary to precede the historical treat-
ment of particular legal principles with a gencral history of Ger-
man criminal law. I do not, however, mean a history in the
sense that one may expect to find therein 2 compendium of all
the rules of eriminal law which have ever existed, but rather a
history in which an endcavor is made to present in a manner,
clear but sufficiently concrete, the essential elements of each
period treated in conjunction with the history of general progress.
Moreover, not only a history of the law is necessary ; there must
be also a history of the philosophy of criminal law — a history of
the theories of criminal law.  TFor philosophy is part of history ; in
a certain sense it is'as a mirror, reflecting in general conclusions
the activities of the times and their causes, and shedding light
upon the future. Philosophy has exercised a remarkable influ-
ence upon the field of eriminal law, and this will be even more so
in the future. Moreover, such a historical treatment should criti-
cise the value of the individual theories, not only according to
the criterion of their abstract correctness, but also in the light of
their relation to the practical exigencies of that stage of progress
of which they were a part.

The question may certainly be raised, in view of that investiga-
tion of details which is constantly going on, whether it is permis-
sible for one to announce an intention of writing a general history
of German criminal law. Undoubtedly in such a history there
will be numerous gaps and deficiencies. Yet, in our estimation,
it is desirable that there he undertaken, from time to time, such a
general history of a branch of our law; since otherwise the results
of the minute investigation of historical details would upon the
whole remain inaccessible for the solution of single points of the
law, and for the general comprehension of the practitioner and
those who are influential in legislation.

As to the treatment of specific points in such a general history,
?;here will necessarily be differences of opinion. Completencss is
mpossible, if the leading and essential features are not to be lost
Sigh.t. of in the mass of several details. The author must exercise
considerable tact in regard to those matters as to which there is
dispute, and he must bear up as best he can, if he is so unfortunate
as to displease many and satisfy only a few. It can be hoped only
that the author should have knowledge of the individual details
in sufficient measure, and especially that he should not merely
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rely upon works which have been written conecerning the history
of his subject, but that he should avail himself of the best original
sources. ' '

This last, and in my opinion indispensable, requirement placed
a limitation upon my activity, — %.e. to deal only with the history
of the German criminal law and to exclude the history of the law

of other peoples whose progress is closely related, and to exclude

also the history of the Norse criminal law. However, an occa-
sional reference may be made to foreign law and foreign legal
development.! .

A short history of the Roman criminal law (which to a very
considerable extent was “received” by us) is necessary. Fol-
lowing established custom, I have dealt with it from the begin-
ning — notwithstanding the fact that, theoretically speaking,
a history of the German criminal law should begin with German
law, and the “received” foreign law should constitute only an
incidental element. I have done this for the reason that the
“reception” of the Roman law — at least, the indirect influence
of the same —began at a very early period, — so early indeed
that, with the sources at our command, a history of pure German
law would cover a period, the limits of which could hardly be
established with any degree of certainty.

Everywhere, as an ideal in my work, I have had before me a
“liebevolle Hingabe™, and so it will be in the future. It was not
my purpose to create, to achieve new and brilliant results, I
considered it well worth the while in this work to take the results
achieved by others, and, In a general, accessible treatise which
should not appear so learned and abstract as to be deterrent, to
make them useful to a wider circle of readers. Possibly the
history of criminal law will appcal to a considerable number of
laymen, and perhaps alse to many of the profession. However
this does not preclude me from occasionally arriving at a new
conception.

I have always been of the opinion that those new ideas which
are permanent in the theory of law are only developments of that
which has gone before, and not abselutely new and startling. It is
from this point of view that I regard my own conception of the
fundamental principle of criminal law. Perhaps it contains only

! In the history of thc theories of eriminal law, atiention is given
only to those foreign writers who can bo shown t¢ havo had an actual
influence upon the German literature.
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that which seems of permanent value in the earlier theories, and
regarded in this way it is not original. But originality can not
well exist in a work whose purpose it is to collect divergent mate-
rials, and in which the individual feels that his share in the great
sum total of scientific development is exceedingly small. Such
is the character of this work; and, ir accordance with my pur-
pose as before stated, an attempt is made merely to recognize as
far as possible the relative truth, the permanent elements in the
divergent views.

This standpoint of relative correctness (i.e. of all theories) may
be announced as the ideal of this entire work, in which the author
gladly recognizes the special merits of other comprehensive works
upon the subject of criminal law, and especially the *“ Handbuch”
of Holtzendorfl, consisting of individual contributions, and also
Halschner’s new “System.” The existing treatises by Berner,
Schiitze, Hugo Meyer, and Von Liszt are directed towards other
purposes, and consequently do not render superfluous the work
here undertaken.

In

~ PART I
GENERAL HISTORY OF CRIMINAL LAW

TITLE I. THE ROMAN AND GERMANIC
: ELEMENTS '
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§ 1) ROMAN AND GERMANIC ELEMENTS [ParT I, TarLE I

§ 1. Various Sources of Criminal Law. Vengeance.! — The
existence of two modern doctrines, concerning the nature of crimi-
nal law, —one of which regards punishment as a nccessary
consequence of crime, and the other would justify punishment as

tIn regard to the matter eontained in this chapfer, the following
writers may be consulied. Ingernizzi, *“De publicis et criminalibus
judiciis Romanorum®’ (1787, Isipzig edition, 1846); Welcker, *Die
letzten Griinde von Recht, Staat und Sirafe’ (1813), pp. 535 ef seq.;
Abegg, “*De antiguissimo Romanorum jure criminali®” (1823); Jarcke,
“Versuch einer Durstellung des eensorischen Strafrechts™ (1824) ; Kdstlin,
“Dic Lehre von Mord und Todtsehlag® (Part I, 1838, “Das altrémische
Parricidium ™) ; Osenbriggen, '‘Das altrémische Parricidium” (1840);
“‘Geschichte des rémischen Criminalprocesses™ (1842); Plainer, * Quaes-
tiones de jure criminum Romano, priesertim de criminibus extracrdi-
nariis"” (1842); HRein, ‘' Das Criminalrecht der Romer von Romulus bis
auf Justinian'’ (1844); Laboulaye, *Essai sur les lois eriminelles des
Romains concernant la rcsponsabilité des magistrats™ (Paris, 1845);
Dy Boys, *“Histoire du droit criminel des pouples anciens’ (Pariz, 1845),
Pp. 237 el seq.; Walter, “Geschichte des rdmischen Rechts” (2 vols.,

3d ed., 1860); Rudorff, ' Rémische Rechisgeschichte™ (2 vols.,, 1857,

18569); For Holtzendorff, ““Die Deportationsstrafe im romischen Altor-
thume™ (1859. Part of larger work by same author in regard to the
punishment of deportation); Kastlin, ‘' Geschichte des deutschen Straf-
rechts im Umriss, herausgegeben von Gessler” (1859), pp. 1-47; Geib,
*Lehrbuch des deutschen Strafrochts™ (1861), Vol. 1, pp. 7-123; Hénriot,
“Mepurs juridiques et judieiaires de I'ancienne Rome™ (3 vols., Paris,
1863-1865}; Von. Thering, “*Geist des romischen Rochts™ ({citations to
3d cdition}, Vol. I, pp. 252 el seq.; Von Holtzendorff, “Handbuch des
deutschen Strafrechts™ (I, 1871), pp. 16-39; Mommaen, *‘ Rémische
Goschichte™ ; Mommsen, ** Rimisches Staatsrecht” (2 vols., citations to
2d edition, 1876, 1877); Von Wichier, *Beilagen zu Vorlesungen iiber
das deutsche Strafrecht’ (1, 1877), pp. 56-77; A. Pernice, *‘ Antistius
Labeo, das rom. Privatreeht im 1. Jahrhundert der Kaiserzeit™ (11,
1878); Padeletts, “ Lohrbuch der rémischen Rechtsgeschichte” (German
edition by Ven Hollzendorff, 1879); Zumpft, ““Das Criminalrecht der
rimischon Republik” (2 vols. in four divisions, 1865 and later, deals
cssentially with procedure). Compare also: Thonissen, **Eiudes sur
Phistoire de droit criminel des peuples ancions” (2 vols., Paris, 1869),

and Thonissen, “Le droit pénal de la république Athénienne préeédé-

d'un étude sur le droit eriminel de la Gréce légendaire” (Bruzelles and
Paris, 1875).

[For more recent literature, see: Aecarias, “Précis de droit romain”
(‘Pa._rl_s, 1886-1892); Cornil, ** Droit romain” (Braxelles, 1885): Ferrind,
* Diritto penale romanc’’ (Milano, 1898); Brunnenmeister, ** Die THdt-
ungsverbrechen im altrdmisehen Recht” (Leipzig, 1887); Mommsen,
* Romisches Strafreeht” (Berlin, 1888, 1809} ; Zaumar de la Carrera, * De-
recho Romano” (Barcelona, 1833); May, *“Eléments de droit romain”
(Paris, 1891} ; Rada y Delgado, ** Elementos de derecho romano’’ (Madrid,
1887); Ronga, *'Instituzioni di diritto romano” (Torino, 1889-1890):
Mommsen (with Brunner, Goldziher, et al), ' Zum acltesten Sirafrecht
ﬁcr Kulturvolker; Fragen zur Rechtsvergleichung” (1905); ». Thering,

Das Schuldmoment im rémischen Recht* {in his * Vermisehto Sehrifton ™,
1879) ; Hepp, * Die Zurechnung auf dem Gebiote des Civilrechts™ (1838) ;
Stmqhaml)ap‘i_dson, “Problems of Roman Civil Law” (2 vols.,, 1912);
Ferrint, *' Diritto penale romano” (Milano, 1899). — Von TrET.] ’

[Both in the text and in the notes the (German method of referrin
to the Corpus Juris has been followed. An explanation of this metho
of quotation can be found, e.g., in Sokm’s * Institutes of Roman Law*
{English translation by Ledlie, p. 17). — TRANsL.]
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a means of attaining a future end, — bears a certain analogy to the
origin of criminal law, which may itself be traced to two sources.
One of these sources is the principle of vengeance as a retuliation
for a wrong.2 The other source lies in the subordination of the
individual to some higher authority ; this authority, whether it be
the family, the clan, the community, or even the State, is one
which strives to maintain a certain degree of order, for purposes
more or less clearly defined and understood.

In the history of different peoples, these two principles arc
mingled and confused in various combinations. * Vengeance
exercised by the individual is not readily subject to restraint, and
tends to undermine the established authority, and for this reason
the latter sceks to limit its exercise. But the only way in which
the established authority can do this is, within certain limits,
to take charge of the vengeance of the individual and exercise it
in his behalf; for the essential naturc of the spirit of vengeance
is such that it will not submit to being arbitrarily set aside. There
are also times when the established authority deems itself to be
directly attacked; on these occasions it too —like any other
avowed enemy seeking revenge — proceeds against the individual
and proclaims him as its foe. The execution of such a eriminal
law, wherein the estublished authority is directly concerned, can
be assigned to any individual among the people who volunteers
his service. ‘The public authority is as yet too weak to proc.eed
independently to inflict punishment through its own agencies;
or perhaps it is obliged to consider the indignation of the peopl_e
because of the wrongful act, and perceives that it can make this
public indignation especially ‘effective to accomplish its own pur-
poses. In such cascs, as ‘a matter of course, whosoever Vf)lu_l“'l-
‘teers to act as the punishing agent in hehalf of the community is
obliged upon demand to justify his act, in fike manner as he who
exercises vengeance in his own hehalf.?

2 There can be no dispute as to the fact that the prineiple of vengeance
is & root from which the criminal law has sprung, — although it is lcss in
ovidencs in eases where there has been an advanee in culture. Cf. Thonis-
sen, T1, pp. 66 e seq. and p. 258, in regard to blood revenge (“ Blatrache™)
amt,)ng’ the Hebrews. Among the Arabians there are three cardinal vir-
tues: valor, hospitality, and zeal for vongeance, Aceording to the Greek

-coneeption, the blood of a man who has been slain eried out for vengeance,
until his relatives wreaked vengesnce upon the slayer. If they failed to
act, there fell upon them u severe curse. Cf. Meier und Schimann, * Der
attische Process™, p. 280; Cicero, **Topiea”, c. 23. “‘Natura partes
habet duas, tuitionem sui et uleiscendi jus;” {Kohler, * Zur Lehre von der

Blutrache'” {1885)}.] ] L e
3 (f. especially as to the relationship of the ‘‘coercitio™ and the judi-
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Influence of the Priesthood. — Thus it comes to pass that
vengeance is exercised, not so much as the expression of an indi-
vidual instinct, but rather as the servant of a higher ideal,* and
that herein it often stands in conjunction with the precepts of
religion. The crime offends the gods —the guardiansg of justice
and morality ; and the punishment which destroys the wrongdoer,
purifies the sacred soil of the fatherland, which has been polluted
- by the commission of the orime,® and appeases the anger of the
gods. Thus, punishment acquires to some extent a religious
significance and coloring, and comes under the influence of the
priesthood. It is safe to assume, moreover, that, if the priest-
hood is inclined to be lenient in its judgment of the act that has
bheen committed, a way will be found by which the anger of the
- gods can be appeased in some manner other than the destruction
of the criminal ;¢ and on the other hand, the party seeking revenge
finds moral support, and in some cases real assistance, if the agents
of the deity have proclaimed the act as one entailing the curse of
the deity. There are also acts which are in the nature of direct at-
tacks upon the sanctity of the gods—upon the duty of allegiance
owed to them. In such cases, the priesthood itself often exercises
vengeance. Where the priesthood comes 1o be the predominating
influence in the community, it is easy to understand that such
duty of allegiance to the gods becomes one of first magnitude, and
moreover that there come to be regarded as breaches of this duty
many acts which by other peoples are considered merely viola-
tions of natural or civil law and not deserving punishment at all.”

catio” of the Roman magistrate and the origin of the “judicatio’ in the

“coercitio”, Mommasen, ‘‘Riomisches Staatsrecht™, I, pp. 133 ef seq.,
153 ef seq. ‘*The ‘judicatur’ iz nothing other than a regulated and re-
gtrieted form of the ‘coercitio.””

* Az to the idoas of the inhabitants of India, ¢f. the ‘‘ Laws of Manu,”
edited and translated by T'honisszen, I, pp. 9, 10; [Kohler, ** Das Indische
Strafrecht” (* Zeitsehr. fiir vergl. Rechtswissenschaft,” 1903, XVI, 179.]
As to these ideas, among the Israclites, see the Bible, Numbers, xxxiii
and xxxv.

5 According to the Greek and Oriental conceptions, the slayer must
at least be driven from the country, the scil of which has been moistened
by the blood of the slain.  Cf. Odyssey, XV, 272: “otrw To1 sal éydw éx
Tarpifos, fripa caraxras fuduror . .

"% As to the cities of refuge (*‘ Aaylstidte’) among the Hebrews, which
furnished a protection to the slayer against the avenger of blood (* Go#l "),
whon the killing was not premeditated, see the Bible, Exodus, xxi, 12, 13 ;
Thonissen, 11, pp. 264 et seq.

7 [Note by L. vo THAT. — Sinee the criminal law of (Grocee had much
in common with the primitive eriminal law of Rome, a brief deseription
of the former will be of interest.

Modern accounts may be found in the following trealises: Leist,

g
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§ 2, Rome. Prominence of Religious Element. — In the his-
tory of Rome, from the most remote periods of which we have

“Graoco-Ttalische Rechtageschichte” (1884); (lofz, “‘La Solidarité de
la famille dans le droit eriminel en Grece' (1904), and *‘ L'ordalie dans
la, Gréece primitive' (1904); Mommsen, ‘‘Zum aeltesten Strafrecht™
(vited in Note 1 above; article by Ififzig); Loening, ' Geschichte der
strafrechtlichen Zurechnungslehre, Vol. f: Die Zurechnungslehre des
Aristoteles” (1905); Kraus, ‘' Die Zurechnungslehre des Aristoteles™
(*‘Der Gerichtssaal®, 1904, LXV, 153, 172; a critique of Loening’s
volume); Tesar, * Staatsidee und Strafrecht; das griechische Rocht
Ib.;? Anristoteles™ (1914); Abh. des krim. Inst. Univ. Berlin, I1I ser.,

In the Epic Period, e.g. in Homer, we find traces of blood vengeance,
However, as Leist says: Tt is certain that in the time of Homer, the
system of blood vengeance was not in complete operation. The ‘xaséyrnrol
re érwere ' are thoso from whom the slayer has to fear death. It was a
sacred duaty to punish the murder of ‘mafdes’ and ‘xaséyryroc’’’ (Leist,
“(3raeco-italische Rechisgeschichte”, Book II, Part 11T, §46). In
the Odysscy, we read that Minerva praised Orestes because he had
slain Aigistbus, the murderer of his father (Odyssey, I, 298}, Theo-
clymonus iells Telemachus that he is a fugitive from his fatherland,
beeause of tho slaying of a fellow citizen, and that the man who was
slain had many relatives and comrades, whe have power to ldll him
{Odyssey, XV, 272-278). Moreover, Odysseus says that he who has
slain ome of his own countrymen who has only a few to avenge him,
must, nevertheless, leave his parents and his fatherland (Odyssey, XXIII,
118-120), )

For the period succeeding the Epic period, the laws of Draco may be
mentioned. These made a distinetion between homicide ‘éx mwpowolas’,
and ‘uh ék wpowolas' (i.e. homicide with and without malice aforethought).

The Athenian stale, in the period of its ascenduney, had a special
and highly dovcloped system of eriminal law, which has been partially
preserved in the works of the historical and philosophical writers.

The old eriminal law of Attiea contained the following punishments :
capital punishment, imprisonment, banishment, public dishonor ('*in-
famia’’), money fines, and branding. Capital punishment was inflicted
in the following methods. Criminals of the cominon elass were put lo
death by hanging, but slaves or those whose home was without the Stato
might be slain with & heavy club. Other methods were those of burning
alive, strangulation, and beheading with a sword. Often the condemncd
was given a cup of poison to drink. Other methods were suffoeation
and the casting of the condemned from a high rock. Sfoning, cmpale-
ment and eruclfixion were also employed. . .

The Athenian criminal law made use also of punishments by mutila-
tion — the putting out of one or both eycs, the cutting off of tho right
hand, and the tearing out of the tongue. Flogging was employed as a
means of corporal punmishment. Imprisonment was but liltle used in -
Athens as a punishment, 1t was emplofyed, however, when ore had not
paid a debt or had beer convicted of theft. Tn such eases the condemned
was obliged to spend five days and nights in jail, where he was chained
and exposed to the derision and abuse of the multitude. Imprisonment
on a ship was also practieed. Banishment: was either for life or tcmpo-
rary. One method was that of osiracism, which was as a Tule limited to
eages of a politieal significance or in which the public order was concerned.
However, 1t was seldom resorted to. . .

We obtain many references $o punishment from the writings of various
authors. It was a fundamental prineiple that the punishment of a slave
should be corporal (Demosthenes, ‘‘ Androtion™, 610). Confiscation of
property was incident to banishment (Schel. in Aristophanes, *Vesp.",
947). The names of those who were condemned to death were erased

7



§ 2] ROMAN AND GERMANIC ELEMENTS [Parr T, TrriE .

knowledge, we find the above-mentioned clements- of erimina
law.

from the record of citizens (IMe Chrysosiom, “Rhodiaea” 31). K :
woman condemned to death was enceinie, the execution was postponed
{Plwtarch, ““de sera num. vind.”, 7). Those condemned to death were
for three days hefore tho exceation of the sentence permitted to enjoy
food and wine (Zenobius, 111, 100). A man who had been sentoneed fo
capital punishment was permitted to ehoose between the sword and the
rope (Suidas). Where several were sentenced to die, the various execu-
tions took place on consecytive days, the order being determined by lot
{Schol. in Aristophanes, “Pac.”, 364). There was, for murderers, no right
of refuge (asylum) (Lycurg. ¢. Leveral. § 93

As to the fundamental prineciples of eriminal law, the following points
may be noticed. All accessories t0 a erime were punished alike, whether
they he instigators, originators, or participants. Where the act was in-
tentional the penalties fixed by law were inflicted, but where the act
resulted from carelessness, there was an acquittal. In crimes of a serious
character, there were no periods of limitation in favor of the eriminal.

Taking up the crimes speeifieally, — high treason, ordinary ireason,
rebellion directcd towards ihe overthrow of the democratic form of
constitution, and sedition were punishable with the death penalty and
confiscation of property. Counterfeiting and perjury were treated in
the same way. Any one who, in a temple, before a eourt, before a magis-
trate, at the public games, or in an assembly, used offensive language
towards another was sentenced to pay a fine of five drachmas. Attempts
against life wero punished with very severe penaltics. Incitement to
murder was also regarded as a crime — the instigator being subjected
to the same penalty as the actual perpetrator. Attemapt at murder
was regarded in the same light as the consummated act. The penalty
for murder was death or banishment for life and confiseation of property.
Murdercrs wore deprived of all publie and private rights and forbidden
to take part in all religious ceremonies, and if they refused to leave the
couniry of their own aceord, wore put to death.

The elemonts essential to constitute the erime of murder were inten-
tion, absence of legal justification and the Athenian eitizenship of the+
man who was slain.  Assassination and poisoning constituted a cial
type of murder and hoth were punished with death. He who killed
another through aeccideut or negligence was obli to at once leave
the State, and remain in forcign parts until permitted by the rclatjves
of the decrased to relurn. This erimo also entailed relistous penalfies.
Parricide wus punished with the death pemalty, The junior Archons
(** Beapodéras ™y might lall those who were banished on aceount of murder.
In fact, anyone was allowed to kill them, but the law furbade that they
should be tortured or that a composition be reguired of them. If anyone
kilted in a sacred plsce a man who had been condemned to death, he
was made to suffer the same punishmont as wag to have been inflicted
upon the man whom he killead. He who plundercd the property of a
murderer who had nol been sentencod to lose his property, was punished
with a money fine.

. The law regarded self-defensc as a justification. No punishment was
inflisted upou a man who slew another whom he found in ah actual illicit
relation with his wife, mother, sister, daughter, or coneubine. The
right hand of a man who took his own life was cut off and buried apart
Trom the body. If any one died as a rosult of a fault of a physician, the
physician was not regarded as a murderer. Assault and battery of a
man, woman, or ehild was punished by a fine not exceeding 1000 drachmas.
In later times this offense was punished more severely, i.e. with death.
Capital punishmont was inflicted upon the highwayman and upon one
. Wwho bad carral knowledge of a girl against her will. If a man seduced
a girl, and was himself unmarried, he was compelled to marry her. Seovere
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The religious element is especially prominent. Thus the word
“ supplicium ”, meaning punishment, and particularly capital
punishment, is of religious origin. It signified, at first, a sin
offering — a sacrifice with prayers for mercy — and is derived
from “ sub ”” and “ placare ”’ (to appease).! Often, when a erime 2
had been committed, special sacrifices were performed to appease
the anger of the gods; the criminal was declared to be ““ sacer”, 3
and, as an outlaw, cast forth from the communion of gods and men.
Any one who killed him performed a task pleasing to the gods.t
“ Leges sacratwe ” was the name later given to certain daws, which

penalties were inflicted for depriving a Greek citizen of his liberty without
Just causo. As other punishable acts, Plato mentions: offenses against
religion, battery, tho tearing down of walls, robbery, and theft. He who
had stolen an object that was sacred, was punished by a confiseation of
all bis properiy, and his corpse could not be buried in Attiea.

The eriminal law of Sparta was of a different nature. It was dis-
tinguished by its extraordinary severity. Thus we know that a young
Spartan, who had sewn a purple stripe on his tunie, was punished with
death (Plutarch, *“Tnstii. Laced.”).  We know also that the Spartans
had stringent laws against rcfusal to enter into the marriage relation,
The young people were punished with loss of honor and properly, snd
were stripped of their clothing in the market place in the winter, while
the people sang derisive songs (Plufarch, “Lye.”, 27). There is record
of a judgment in the time of Lyeurgus, by which a youth was subjected
to a fine, because he had placed upon some goods a selling price which
exceeded the real value, and thereby gave evidence of his own avarice.
A king was compelled to pay a finc because hs had won the hearts of all
the people, although their admiration was justifiable (Plui., “ Agesilaos ™,
6). 'These examples sufficiently reveal the severity of the Spartan system.

A detailed cxamination would reveal many features in the Spartan
legistation, distinguishing it from that of tho rest of Greece. Thus we
know that in Sparta theft was permissible. The vital matter was that
the thicf should not be caught. If he was caught, he was whipped for
his lack of skill. 1% was not until a eomparatively late period that the
embezzlement of public funds was punished by banishment.

Offenses against morality were punished in Sparta by death. Theft
in places that were sacrod entailed the same penalty; as did also bribery
of a priest or priestess, treason, rebellion, or infidelity in military affairs.
The usual method of eapital punishment was sirangulation. But the
Spartan criminal law also availed itsclf of decapitation, casting from a
high rock, and the eup of poison. Among other methods of punishment,
mention may be made of deprivation of honor and ¢ivil rights, banish-
ment, and money fines.] .

1 Rein, p. 29. Also the words “castigare’ (f.e. “‘castum agere™) and
“Inere’” (i.e: ““peenam luere’’) refer to purifieation. '

? [The Roman law uscd various expressions to designate a erime, e.g.
“fraus ", *“seelus ”, “maleficium *, “ flagitium , *‘ peceatum », “* delictum ',
“erimen”, *probum ", etc. All those cxpressions are used interchange-
ably. However, *maleficium’’ appears to have been more appropriately
applied to 8 erime committed by a slave, and *seelus’” to an offense
against religion ;" Ferrini, *‘ Diritto penale Romano ™, p. 36, — Vox TROT.]

* Deprivation of property as a punishment was in ancient times calted
**eonsecratio bonorum.’ .

* I agree ontirely with von Thering, I, pp. 281, 282, who calls attention

fytha- Norse *Wargus™, *“Waldgingers.”” . Memmasen,
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in an emphatic manner prescribed the death penalty for any one
who dared to violate the sacred rights of the Plebs (which were
relatively the rights of the individual citizen), and such a one was
called “sacer” (“quem populus judicavit’).* Moreover, the
capital punishments inflicted by the State were executed with
customs which strongly remind one of ‘the-offering of victims as a
sacrifice to the gods.® '
Roman Law not a Theocratic System.— However, the old
Roman’ criminal law did not, primarily, rest upon a theocratic

foundation. The punishmenf was merely increased because of '

the curse of the gods. Because of their curse the individual was

required to destroy the criminal, or at least to break off all rela-

tionship with him.” But the determination of the elements
which constituted a crime was little influenced by a regard for
the gods. We find nothing corresponding to the death penalties
inflicted in the theocratic community of the Hebrews? for a
departure from the faith, nonobservance of holidays, and blas-
phemy. The acts which placed the accused in the position of

‘“sacer ’ were more essentially those pertaining to the interests

of the family and of the civil community.? The patron who
violated his duty of good faith toward his client; ™ the son who
wronged his father; ™ the daughter-in-law who repudiated the
sacred duty of allegiance to the family — cach of these became
“sacer.” An old law, dating back to the time of Numa, pro-
claimed as “sacer” the destroyer of boundary marks* By

“Rémische Geschichte”, (6th Ed.), I, p. 175, is incorrect in his statement
that sueh & slaying without judicial procedura is contrary to all civie
systems of law. )

® Cf. Festus, " De verb. signifieatu” under ‘* Sacer Mons *’, and Huschie,
p. 197, note; also Bible, Deuteronomy, xiii, 6~11; xvii, 2-5. Those
who eame to have knowledge of the forbidden departure from the Jewish
faith were required forthwith to stone the guilty, although it is certainly
possible that there could also be a judicial econvietion. In Rome, also, a
deméjéeig,gion and public execation of the ““‘sacer” was possible: Rein,
Pp- 32, 33.

® Mommaen, "' Staatsrecht ”, II, p. 49, says that every death penalty
wag originally, in Rome, the offering up of a victim as a sacrifiee.

¥ Thonissen, 11, p. 313.

2 Plindus, *“Hist.-nat.”, 18, 3. Cf. Gellius, 11, 18.

® Plainer, p. 26, is quite correct in the statement: *Civitate potius -

religio quam religione civitas continebatur.”

0 Dhongstus H., TI, 10, states that the client also who violated his
duties was declared ““racer.”

It FPestus, ‘“Verb. Sig.”, under "“plorare™ gives a3 & statute of Servius
Tullius: *‘Si parentem puer verberit, aste olle plorsssit, puer divis paren-
tum sacer esto.” .

2 Itid., under “termino,” “Numam statuisse accepimms: eum gqui
terminum exarasset, et ipsum et boves sacros esse.”
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the Twelve Tables the thief stealing grain in the night was threat-

_ened with death. In like manner, by the maxim, * Suspensumque

Cereri necari jubebant ”, ¥ it is evident that a law affording so
effective a protection to property was certainly not of a religious
nature.* There appears to be only the intention, on one hand,
to arouse a special feeling of repulsion towards the crime, and,
on the other, to make the prosecution — probably rather lax in
the case of many crimes, because e.g. of the existence of family
relations — an especially vigorous one, by an appeal to religious
sentiment and by granting the right of immediate. execution.
The only crimes which bore an essentially religious character were
those acts which were directly detrimental to the sacred cults
of the State; and these were few.'® Apart from the disciplinary
punishment against insubordinate priests, the only crimes clearly
of this nature were violations of the chastity of the Vestal Vir-
gins; these, for the priestess, entailed the penalty of being buried
alive; 1* for her admirer, death by flogging.”

Early Buppression of Vengeance. — [t is a peculiar characteristic
of the Roman criminal law, that private vengeance was suppressed
at a very early period. We find it, in a pure form, in none of the
legal provisions which have survived, and from these provisions
we are justified in drawing certain wider conclusions as to its
non-existence, . ' .

§ 3. Suppression of Vengeance in Cases of Homicide. — Power
to deal with cases of murder (“ dolose Tédtung ) ! was acquired

12 As to all these cases, ¢f. Abegy, pp. 45 el seq. :

14 There is nothing inconsistent with the denial of the theoecratic char-
aeter of the early Roman criminal law in the acceptance of the fact that
the priests exercised a considerable influence upon the law and especially
upon the eriminal law. The Roman priests were State officials and this
influence was a logical consequence of the fact that originally the tem-
poral and spiritual powers were in the same hands: Mommsen, * Rom.
Btaatsrecht ™, 11, p. 49.

15 Festus, ** Verb. Sig.” under “pellices” states: ‘‘Pellex aram Junonis
Te tangito; si tanget, Junoni crinibus demissis agnum feminam esdito.”

16 In the earliest periods the Vestal also was flogged to death. :

17 Platner, p. 27, is of the opinion that only slaves of the priesthood
were dealt with under this criminal power of the priests. In that case
the eriminal power of the latter eould be regarded as purely a disciplinary
one. It is a faet, that there could be an investigation by State authori-
ties of those who have been absolved, as it were, by the priesis.

! [There are differences of opinion as to whether the element in murdor
spoken of ag “‘dolus” corresponds to malice aforethought. According to
Leist, **Grico-Ttalische Reochtsgeschichte, p. 370, the conception of
““dolus™ eombines legal conception of intention and also of premeditation.

Ferrini, * Diritto penale romano ™, p. 86, on the eontrary, asserts that the
Roman “dolus”’, especially ‘“dolus maelue” signifies the “‘animus occi-

dendi.”” ' In his opinion this is evident from the ** Lex Cornelia ”’, in which
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§ 3] ROMAN AND GERMANIC ELEMENTS [Part 1, TiTLe' I
by the public criminal authorities at an early date. ** Qusmstores
parricidii ”, ? and a sentence of death because of a slaying done
intentionally and in the heat of passion; are to be found in the
well known story of the Horatii? There is record of a provision
in the laws of Numa Pompilius, reading as follows: “Si quis
hominem liberum dolo sciens morti duit, parricida esto.” ! By
these same laws, in cases of homicide resulting from negligence
(* culpose Todtung ), vengeance could be avoided by the sacri-
fice of a goat as a sin offering. Since the State was concerned in
the killing of one of its citizens,.this sacrifice must be made “in
concione ”; t.e. in the public assembly.

On the other hand, it is certain that the right of the husband

or father to take immediate vengeance upon an adulterer, when.
found *“ in flagrante ", long continued In existence. The “ Lex

Julia de adulteriis ”, enacted in the time of Augustus, in addition
to enabling a complaint on the grounds of adultery to be brought

“dolus* signifies ““animns occidendi”’, and certainly in the sense that
if the “animus’ exists, it is immaterial whether the killing be public or
secret, donc with violence or with cunning. One may imply in the
word ‘““dolus” a ccrtain intention to injure. This appears from (icero,
who says: ‘“Quod ergo es animo factum est, ut homines eadem facerent,

id si voluerunt ot perfecerunt, potestis eam voluntatem, id consilium, id-

factum, a dolo mals sejungeref” (**Pro Tullio”, e¢. 10, 13, 14). There
are also often found the expressions, “‘consulto™, ““sponte”™, ‘‘sciens et
prudens ”’, which, according Lo Ferring, proves that the Roman eriminal
law made distinctions between different kinds of homicide. 'This differ-
entiation wus clear, sinee these various expressions were different designa-
tions of one and the same coneeption, i.e. ““dolus.” Vog is of an opposite
opinion (*' Romische Rechtsgeschichte”, p. 39). Ile says that the word
“eonswlio ', to which Ferrin: refers, is equivalent to the word ‘‘ premedita-
mente’’, and thus when a statute in doaling with homicide uses the word
“consulto”’, it has reference to homicide done with premeditation, Z.e.
on¢ finds in Roman law a correet conception of murder. o
We prefer the opinion whieh justifics Ferrini's viewpoint; wvet his
conclusions seem incorreet and even daring. The meanings of *““Bon-
sulto”, “‘sponte™ and ‘“‘seiens et prudens' etc. are identical, but are
not the samo as ‘“dolus,”” This eeoriainly is truo of “eonsulto.” 'The
idea originally contained in *‘ consulto’’ was that of meditation, of delibern~
tion, taking one’s own counsel. The conception is rather of the result
of the meditation and deliberation; the determination upon the realiza~
tion or non-realization of the purpose, i.e. malice aforethought. These
ideas make the opinion of Vegl appear preferablc. — Von Tuor.]
~ 2 There are differences of opinion as to the derivation and original
meaning of the word “parricidium ™, which later signified the murder of

near relations. Hein, p. 450, adheres to the derivation from ‘“‘pator’ -

and ‘“cedere.”  Others prefer the derivation from * parens” and
“esmdere.” Osenbriiggen cleverly proposes that it meant merely a wicked
(“*dolose™) slaying, the word heirg derived from *'para’ which is equiv-
alent to “per”, with the same meaning as in ‘*perjurus” or *‘perfidia.”
Huschke, p. 183, says it is derived from * parem cmdere’” and refers fo
t;hels %ng of :}311 equal, a fellow comrade from among the people.

) Yy 1, do.
- 4 Festus, *Verb. sig.”” under ** Parici Qusstores.”
' 12
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'in & “judicium publicum ”, also contained detailed provisions

caleulated to restrict, as far as possible, the excreise of vengeance
in such cases. From Gellius (N. A., X, 23) “ in adulterio uxorem
tuam si prehendisses, impune sine judicio necares”, it may be
inferred that theretofore the right had been given a wider range,
and especially that the husband might instantly slay the wife
apprehended in the commission of the guilty act.®

Influence of the Principle of Vengeance in the Treatment of
Other Crimes. — Prior to the Twelve Tables recourse to vengeance
was often taken in cases of personal injury.* The Twelve Tables
established the *‘ talio ¥ as the limit to which vengeance might
be exercised,” in case the offender was not able in some other way
to settle with the injured party.® In the case of lesser injuries —

5 Of. Abegq, *Untersuchungen aus dem Gebiete der Strafrechtswissen-
schaft” (1830}, p. 166. The husband eculd slay the ﬁdl]lbﬁ]‘(}l‘,‘;bl!t_ not
the wife, and could only slay the former i he belonged to the “viliores
persons.” 'The father was permiited fo slay the adulterer, provided,
at the same time, he slew his own daughter. ]

§ [The statules prior lo the Twelve Tables constifute the so-called
“Jus Papirianum.” 'These contain the ‘‘Leges regie”, and were com-
piled by the Jurist Caius Papirianus. Thesc statutes forhade the lill-
ing of children over three gea,rs of age under penalty of confiscation of
property. But if the child was dizobedient or a eripple then the act
was unpunished, The daughter-in-law who niistreated her father-in-law
became “exscerata” and eould be slain with impunity by any onc. in-
tentional slaying was punished as ““parricidium.”  He whe ki ed another
unintentionally was obliged to give *‘aries” to the relatives of the slain.
The son who killed his father beeame “sacer’” and anyone had the right
to kill him. Cf. Dionigi in Capuano, ‘Dottrina e storia del dmLI,;)O
romano’ (Napoli, 1864} ; Sigenius, *'De antiquo jurc eivili Romano”,
lib. 1, e. 5; Capobiance, ‘Il diritto penale di Roma” (Fircnze, 1894),
%p. 1622 :  Bruns, “Fontes juris romani anliqui” (Tiibingen, 1860), —

oN TuoT.] - .

T The fa!mjliar provision in the Mosaie Law (gf. especially, Exodas,
xxi, 24: *“Eye for an eye, tooth for a tooth” {Do unto others what
thay do unte you), and other numercus and {l;nportant examples“of
“talio” (¢f. as lo Greece, Hermann, “‘Lehrbuch”, mote 9 et seq.; ‘“e
e wdbos Td ¥ Epete, dliy £i Befa yévarra ), are not direct comma.nds but rather
limitations npon ihe right of vengeance, which the legislator was able to
limii, before he was able completoly to suppress.  Cf. especially, Thonissen,
11, p. 66. .

' ‘?T?Jat only bodily injuries done intentionally are referred to, may be
inferred, on one hand, from the inclusion by Geius, under the delict of
“injuria ™, only acts done ‘‘dolo”, and, on the other, fr,u.:rm the above-
menlioned provision relative to a megligent (*culpose”™) slaying. If
in the latter casc the relatives of the slain man were obliged to be satis-
fied with the offering of a vietim in expistion, in the case of lz_'_ol:h_ly injurics
they would not have a more extensive right of revenge. Kasttin, " Mord
und Todtschlag™, p. 44, and Von Thering, " Das Schuldmoment in téHm.
Privatrecht” (I867), p. 11, are of another opinion because of the passage
of Gellins, XX, 1, § 34. But the words " decemviri — neque ejus qui
membrum alteri rupisset — tantam esse ha.bendam”ra,tloncm, ul_-an
prudens imprudensve rupisset, spectandum putarent refer (according
to a -more correct interpretation) to a cuse where the blow was given
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“os fractum aut collisum ' as distinguished from “ membrum
raptum ” — the “talio ” was completely excluded, and the in-
jured party was granted a definite compensation.?

The method of dealing with theft was more closely related to
the principle of private vengeance. The Twelve Tables per-
mitted the killing of the ““ fur nocturnus ” 1° and the armed thief
{carrying weapons for his own protection). But in the later law
this was allowed only as an artificial extension of the right of self-
defense; and still later it was limited to actual self-defense,!t
since the man whose property was being stolen had the right to
seize the thief whom he caught in the act. Moreover, the pun-
ishment provided for “furtum manifestum *’ was undoubtedly
influenced by a regard for private vengeance? Pena mani-
festi furti ex lege XII tabularum capitalis erat; nam liber ver-
beratus addicebatur ei cui furtum fecerat” (Gatus, IV, 189). Here
the “addictio” was a substitute for the ancient right to kill.

“dolo ", and the special kind of injury was intended, as we to-day, in the
classifieation of bodily injuries as “‘grave’ and *‘minor ", make a dis-
tinction in the consequence of the act. For of a * Violontia pulsandi
atque lodendi ”’, Wh.ieti as Gellius, loc. eil., says should be restrained,
there can be a doubt only in ease of an intentional il~treatmont, and
not in case of merely negligent (**culpose”) injury in the doing of a thing
that is legally permissible, and only with the former is the conclusion of
the passage consistent — “‘quoniatn modus voluntatis priestari posset,
easus ietus non posset.” One hag it in his power to determine whether
he will give a blow or a kiek, but it is not in his power to injure according
as the blow or kick happen to reach their mark.

® The most important passage is Gaius, 111, 223, — “Prena autem
injuriarum ex lege XII tabularum propter membrum quidem ruptum

talio erat, propter os vero fractum aut collsum trecentorum assium .

poena erat velubi si libero os fractum crat; at si servo CL: propter
ceteras vero injurias XXV assium peena erat constituta.” As ohserved
by Gaius, in accordance with the value of monsy in the sarly periods
(*“in magna paupertate”™), theso fines were by no means as ingignificint
as they appear.

10 “Decemviri in XII Tabulis — dixerunt — 8 nox furtum factum
sit, gi im oceisit, jure cmsus esto.” Macreb. Saturn. 1, e 4.

Cf. Gellius, VIIT, 1. XI, 18: “furem qui manifesto furto prensus
osset, tum domum oceidi permiserunt (X1I Tab.), si aut eum faceret
urtum, nox esset, aut interdiu telo se quum prenderetur, defenderet.””
Cicern, “Pro mil.” e. 3. **Collatio log. Mosaie.” VII, pr. L. 9 D. Ad leg.
Aqu. 9, 2. Cf. Abegy, *“Untersuchungen ’, p, 142.
. 1 “Collatio”, VII, 2: “Paullus, Libre V ad legem Corneliam de
sicariis et veneficis. 8i quis furem noeturnum vel diurnum, cum se telo
defenderet aeciderit, hae quidem lege non temotur: sed melius fecerit
qui eum comprehensum transmittendum afd presidem magistratibus
optulerit.” Idem e. 3, §1: “Pomponins dubitat, num hwe lex sit in
usu.” Paulus, in 1. 9 D. ad leg. Corn. de sicariis 48, 8: “Furem
nocturnum si quis occiderit, ita demum impune feret, si parcere ei sine
periceulo suo non potuit.”

 For the definitton of *‘furtum manifestum” see especially Gaius, -

III, 184.
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In order to prevent the party whose property was stolen from
taking immediate vengeance® —a difficult thing to prevent
when the thief was caught in the act — his rights were .extendeg
as far as possible Consequently, “ fu:tunfm man{festum .
at a later time.was a basis for the pretorian action for a
fourfold penalty,’® while in ““ fur nec manifestum ”’ only a two-
fold penalty could be claimed.)® It is easy to understand why
in a case of theft (except theft of field-produce, a3 abc:‘ve men-
tioned), there is nothing said as to the thie.f beconmng sacer.
The law proclaimed as “ sacer ”’ the man agamst..whon.l it requu.'ed
vengeance. But the legislator, in view of the attitude W}.nch
exists everywhere in uncivilized times (one need only consider

12 A slave, aecording to tlﬁ ’lll‘weh]r{e ’Ic‘;akl)llgs, flt\)Irfilta%Ithshfe; he was
east from a high rock: Gelliug, N. A. Al 15, .
ﬂog;ge&_-an fge;.-l;fn"Versuche iibgr einzelne Lehren der Strafree. h tswissen-
” , pPp. 132 ¢l seq. . )

mhﬁft()th(éﬁ?pﬁgations are not satisfactory, ¢f. Hepp, pp. 110 g}zﬂ seq.t,;
Rein, p. 208, note; Zumpft, I, p. 376. That the thiel eatrght in e ac
is ah’mys a very daring and dangerous person, is certainly mot true; on
the eontrary he is just as likely to be a cowardly person. The pmp1251-
tion, that some special favor should be shown to the man who is vigi ; nt
as to his property, is too artificial for acceptance. His vigilance is a.(‘lie({-
tainly rewarded in any case, sinee he retains his possessions, and rewards
and inducements for guarding one’s property againsh unlawiul acftsfa.re
generally superfluous. The explanation that ‘one who, _becagse_ ) ea}fi
s not in a position to judge fairly, will inflict, upon the thief, w o_:; ca.;]g
in the act or who confesses, only the extreme penalty, is not sati t.]?f orty,
in that it does not apply to a confession. Moreover, there is no ngl 0
be said rolative to the greater offense to the man whose goods alll'e slolen
by a “furtum manifestum.” The faet that he is caught in the act 1?
for the most part merely a eomsequence of a lack of skl on thehpa.rt ‘1)
the thief. The view taken in the toxt is ags?, in a,?eord_wlth the ea-g ¥y
Roman conception, in L. 7. § 1 D. ** De furtis,” 47, 2, whlch.requlrgd or
a “turtum manifestum” the actual apprehension of the thief, and was
not satisfied with the immediate knowledge that the aqt_lmt}' hltleen m]i];j
mitted. - In the time of Justinian {¢f. § 3 J. é}‘, 1), the origin of t do Sl-]tee 2
legal rules in regard to “‘furtum manifestum’ were no longer unc t{:rs loo .
— henee the widet extension of tho eoneeption. It was an aril.l fat]?x;
tension of *‘furtum manifestum,”’” as Gaius h]mse]f says (II;],ﬂQ Y, bhay
aceording {0 the Twelve Tables-he was considered a “fur m e?tus lE
whose home the stolen goods were found by means of a forma tsca,rc
(**lance et Heio'). The individual with whom the stolen pmﬁe;- v v;ra,s
found without such a formal search had to pay three times t eu-djv% Iili}
because of “‘furtum coneeptum’ (not however if he eould lm:c_na(j-1 3 shy
show he had aequired the goods lawfully). This provision puni ech' [
reeciver-of stolen property. For the protection of 1;_}:,19 formal sea,lrd t‘1_1}1}::
of u house there existed the ‘‘aetio furti prohibiti” for fourfo X @
value of the stolen article,’ inst him who did not permit a seare 1i1Ig
of the house when dema,nd:ﬁmin the proper manner. Cf. Rudorf, 11,
‘P 352, . betore

1% A private settlement with money was frequently made, even bef
the ngll;l: Tables, as indicated by the old form of compla.mdt. pro
fure damnum decidere opportere.” The Prator merely adopted an’ es-
tablished eustom. Cf. Rudorff, 11, p. 350, :
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§ 41 ROMAN AND GERMANIC ELEMENTS (Pagrt I, Trrie I
our own peasants), had little occasion to provide rigorous and
summary punishment for injuries to property rights. The one
exception, having to do with theft from the fields, may readily be
explained as a concession to established custom and considera-
tions of publie policy.

§ 4. '“ Perduellio.” — In cases of homicide, private vengeance
and private compensation disappeared at an early date, and were
replaced by public punishment. The small Roman community,
sgrmunded as it was by many enemies, regarded the murder
(““ dolose Tadtung ') of one of its citizens as an attack upon its

own strength and prosperity, and as a breach of the duties owed -

to it by the inditvidual. This circumstance had a significant
bearing upon the Roman criminal law,
Originally, the only crime against the State, as such, was
“ perduellio 7, 7.e. the individual assuming as towards the ’Statc
the relation of war (“ducllum” = * bellum ?5 “ perduellis
= base or evil enemy). It included,. primarily, betrayal of the
country to a foreign enemy, desertion to the enemy in time of
war, and attacks upon the institutions of the conptry bvv the under-
taking of acts which could be regarded as ellcroach;nents upon
the supreme rights of the State. There were included among
such acts, in the time of the Republic, attempts to establish x
despotism, and attacks upon the magistrate of the Plebs, who was
declared to he especially sacred, and in the time of the Empire
attempts against the person of the cmperor. ' ’
Acco.rding to the Roman coneeption, any act, in consequence
of SpeCilal circumstances, could be regarded as criminally prejudical
to the interests of the State and be dealt with as such. Jud gment
in such cases was passed by the holder of the sovereign power, —
in the early. periods, by the king; later, in accordance with the
Lc.x Valeria ”, by the people, when appeal was taken to them as
a tribunal of last resort; and, in accordance with the Twelve
Tables_, by the people as a court of first instance, in the “ comitia
cen.tunata.” “ Perduellio ”, as shown by the form of the com-
Plfmft: “Tibi perduellionem iudico ”! was not so much the
criminal act as rather the position in which the offender was
placed as a punishment — the treatment of him as an enemy of
the State.? Under such conditions, it was also possible to reéard

L Livy, 1,26, 7; of. XXVI, 3.

¢ Carrect view, Rudorff, II, p.
109. To the contrary Rgn, I;pp 4225 t;t];g;? 1, and Huschke, p. 185, note
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as “ perduellio ” the murder of a citizen,® e.g. the murder of the
sister in the story of the Horatii. On the same ground the Senate
was able later, without further authority, to prosecutc as State
criminals the Bacchantes (a corrupting influence among the Roman
women), since they appeared to have attributes prejudicial to
the public welfare. The further criminal character of either the
act or its author was of no consequence.

“ Multee Itrogatio.” — This indefinite character of *‘ per-
duellio ” is especially noticeable in its plebelan counterpart, the
“multse irrogatio” on the part of the plebeian magistrate.?
Since the laws declared that violations of the sacred rights of the
Plebs were acts reducing their author to a relation of war toward
the Plebs, it was possible for the Tribunes of the Plebs (or perhaps
the Aldiles) to levy upon the offender heavy fines, the amount
of which would be arbitrarily fixed by the Plebs (“ multze irro-
gatio ). As acts entailing such a penalty, there appear (in
addition to e.g. attempts to establish a despotism, retention of an
office beyond its term, engaging in war without the order of the
Senate, abuse of official power, and offending the people by vain
display) also acts such as partiality in the distribution of booty
of war, appropriation of public money to one’s own use, employ-
ment of the army for private enterprises, abuse of the censorship,
offenses against religion, sorcery, usury, and even lewdmess and
other offenses against morality in its narrower sense.

§ 5. Roman Conception of the Relation of the Individual to the
State. — The exceedingly indefinite character of the old State
crime — which originally was the only public crime — rests, in
our opinion, not upen the nature of the crime itself,! but rather
upon the peculiar Roman conception of the relation of the indi-
vidual to the State. According to the Roman conception the
individual has no rights which the State is bound to respect. This
is forcibly illustrated by the well-known absolutism of the magis-

i

* (f. Nissen, “Das Justitium, cine Studic aus der romischen Rechts-
geschichte (1877), pp. 24 & seq. i

i ¢If. cspecially the excellent investigations of Huschke, pp. 145 et
seq., and particularly the remarks on p. 179. o X

t Herein we differ from the opinion of Husehke, * Crime as such is a
meve ethival negation; it has in itself no valid distinction, sinee ‘non
entis nulla sunt predieata’” (Huschke, p. 211). 1 believe that wrong
(* Reehtsverletzung™) and punishment arc here interchanged. Crime,
a8 a wrong, must have definite limits, just as it is necessary that there
be a definitive establishment of the right that has been violated., Tlow-
ever, punishment was originally of but one kind — banishment from the
eommunity or death. :

17



§ 51 BOMAN AND GERMANIC ELEMENTS [Part I, Tire I

trate in the time of the Republic, who, during his term of office,
was regarded as directly representing the *“ populus.” It appears
also in the absence of any means by which an official act of & magis-
trate could be treated as null and void.2? Furthermore, it is
shown by the fact that the State treasury (“fiscus ’") could not
be made a party to an action,® and also, later, by the absolute
power of the emperor. T here were, to be sure, some laws which
sought to guarantee to the citizeu, as against the State, a definite
range of legal rights (and all laws relating to the judicta publica
were such), and sought to place definite limitations upon the
originally unrestricted criminal law of the State,* and thereby
render it more certain in its operation. But according to the
Roman conception these were only voluntary concessions on the
part of the State, which at its discretion might be withdrawn,
and are not consequences of an adherence to a uniform legal
ideal. Consequently any such concession could be withdrawn,
e.g. by the appointment of a dictator, if the Senate declared the
State to be in danger.” Thus it is easily cxplainable why the right
to liberty of the citizen as against the magistrate, since it was
merely the result of a positive concession, was limited to the city
of Rome and its immediate vicinity.$

Germanic Conception of the Relation of the individual to the
State. — According to the Germanic conception — and  this
comparison seems to us to be especially appropriate as an illus-
tration — there obtain quite different conditions. The rights of
the individual as against the State are not based upon some posi-
tive law, liable to be modified at discretion or suspended in its
operation by the enactment of some other law, but are based upon
that ideal of law of which contract and statute are merely the
expression. Kven the king, according to the Germanic concep-
tion of law, must submit to the Jurisdiction of the court. Against
the State treasury (*fiscus ), and against the State as a legal
entity, “jura quessita ” in the fullest sense may be obtained.

? Against this there was effective only the intercossion of a *‘par
majorve potestas.”

! Cases in which the “fisous” was concerned were later decided by
the * procurator fisei” and net by the eourt.

¢ As to this point, see the above cited work of Nissen.

¥ This also explains the fact that the Romans, espoeially in the time
of the Republie, often gave to their eriminal statutes an ‘“‘ex post faeto’’
e&eet—“gul feeit, fecerit’ — withont considering it as anything out
of the ordinary. Cf. Seeger, ** Abhandlungen aus dem Strafrecht’ (11,
1862), p. 1 ot seq.

& Cf. Puchta, “Institutionen”, T, § 51, note 6.
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Personal rights follow the Germanic individual everywhere, and
decrees derogatory thereof are null and void.

Contribution of Roman Criminal Law to the Establishment of
Individual Rights. — The significant bearing upon the WOl'ld.JS
history, customarily ascribed to the. Roman Law 7™ as a fa'u?tor in
agsisting the individual human being to assume a position o.f
importance “per se, and to acquire, to a certain extent, a posi-
tion of independence towards the State, is contrary to fact. These
results were obtained only when the Germa_mc ideal of law had
irmpressed itself upon the progress of humanity. .

Moreover, it is not true that in these respects the Romans were

clearly in advance of the Greecks. The much greater strictness

shown in limiting the jurisdiction of the Athenian_maglstrate,
the actual and careful protection in Athens of the rights of the
individual ® as against the State, speak to the contrary. -At any
rate there did not prevail in Athens the Roma[} conception that
the rights of the State are unlimited; that the mdwulual' shopld
be fashioned after an ideal model; and that he could, arbltranl?r,
be reared as a component unit of the State. We do not find in
Rome statutes enacted with a primary regard for the welfare .of
the individual, such as those of Zaleukos and Cha.}'(:!ndas pcnz.thz-
ing evil association, or those of the Locrians pena_llzmg t!‘le drink-
ing of unmixed wine, or even those of Solon, which pumsh.e(.l t‘nle‘l
lack of a business or trade,® and endeavored to prevent suicide.
While it, indeed, may be said that the Roman State T:nade 4 s:harper :
distinction than the Greek, between law and morality, yet it gave
to the individual no rights inviolable ag against the State. .
"This accounts for the many respects in which the I.{oman_ erimi-
nal law occupies an unfortunate position f_oor comparison with the
private law. It also explains the brutal (it may Wl?]l be called}
manner in which the statutes, the imperial constitutions, and t}.le
“senatus consulta” penalized acts which, in themselves, dld
not in any way violate a right — and perhaps could be I:egardhzd
only as remotely prejudicial to a right. It also. explal'ns that
element of indefiniteness and of analogy to regulations laid do?m
by the police power, which characterizes the most comprehensive
' (f. e.g. Hildenbrand, * Geschichte und System der Rechts- und Staats-
philosophie 7, T, p. 524.

3 ially 1 iminal procedure. . '
s gselienfzﬁz'ln)f l‘,‘llferll;‘nl;aehpdcr griechischen Privatalterthiimer ", § 60,

nOtS’ %e?wg;ann, 62, note 27. In Athens, the hand of one who had

committed suicide was cut off. 19
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of the loman criminal statutes," which, in order surely to reach
preliminary acts, gave to them the same legal effect as the crimes
to which they might refer. It also cxplains the fact that judicial
practice in the field of criminal law, at least in its operation in the
Roman State, has in part performed only a labor of Sisyphus,
which did not produce real results until our own time. The
theory of the Roman private complaint, in which legal principle
obtained in a purer form, is often of more importance for us than
the utterances of the Roman jurists concerning the ° crimina
publica.” At least these utterances necd to be supplemented
or modified by reference to the private complaint before they
become useful for our purposes.’

1 Laboulaye, p. 265, explains this peculiar character of the compogition
of the criminal statutes by the statement that thoy were statutes whose
purpose was to confer jurisdietion, and were of the same nature as statutes
assigning to one and the same “qumsiio” power to deal with different
delicts.  But jurisdietion was not the only matter with which the erinrinal
statutes of the Ropublie were concerned. They also fixed punishmentis.
Moreover the fact that moro attention was given to the matter of juris-
dietion than to an exact definition of the crime {ef. Laboulaye, p. 304) is
further evidence of the arbitrary manner in which the Romang dealt with
the substantive eriminal law.

® Tho “* Lex Cornelia de sicariis ™", a statute which governed the entire
lator development of the law relating to homicide, is an illuminating
example of the method of procedure of the Roman eriminal legiglation,
Carrying weapons with the intention of killing some one or merely with
the intention” to accomplish a theft, the manufacture or purchase of
oison which was eventually to bo given to some one, the starting of
ros in the city of Rome and its immediate vicinity, the bearing of falso
witnoss with the purpose of causing eapital punishment to be inflicted
upon another, the bribery or the unfairness of a magistrate or “judex
qumstlionis” with the same end in view, the illegal condemnation of a
Roman citizen by a magistrate or the Scnate without a ‘‘judicium pub-
lieam™ ({ef. Cicero, “Pro Cluantio ?, @. 54), — these werc all included
under one and the samo statute, a statute which forbado tntentional
homicide. By imperial constitutions and decress of the Senate thero
were alse added the erime of castration and even the holding of “mala
sacrificia’ (¢f. 1o 1, 4, 13 D. “Ad leg. Corncliam de sie.”, 48, 8). The
“Lex Cornelia de falsis” furnishes another example. DBy an extension
of tlps statute (hy decrec of the Senate) anyone wasg punished for ““fal-
sum“’ who took money for suppressing evidence, and also, according to
the *‘Benatuseonsultum Clandianum ", he who, in writing the testament
of another, wroto out & disposition in his own favor, oven at the request
n‘::f the testator and perhaps *‘optima fide” (L. 15 pr. D. ecd.; L. 3 C.

De his qui sibi”, 9, 23). Here the mere possthility of a forgery sufficed
to entail a eriminal punishment. The **Lox Julia de adulteriis™ without
further enguiry punished as a procurer the husband who did not disown
a.'wﬁ‘(‘} whom he had _a,ppmhended in an act of adultery (L. 2 § 2 D. 48, 5).
The ““Lex Julia de vi"* punished those who possessed an unusval guantity
of weapons, nor were they allowed Lo prove that they had these WOAPOoNs
:r'pr & special purpose which, in itself, was legal. Also those were punished

qui pubes cum telo in publieo fuit.”” Al these cases were grouped with
cages of -actual violent attacks upon villages, of “‘stuprum violentum ",
and of theft with force of arms during a conflagration. :
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It might be argued in reply, that only statutes designed to
serve a temporary end are being considered. But the deseription
as a statute designed to serve a temporary end can not be applied
to e.g. the ** Lex Julia de adulteriis”, enacted in the time of Augus-
tus. Also the fact that laws, which if they were partly of & tem-
porary nature could for centuries form, as it were, the skeleton
of the public eriminal law, and the fact that no later attempt
was made to replace these laws by others of more definite legal
principles, but that the further development of the criminal law
in the imperial constitutions and the * Senatus consulta ” fol-
lowed the same arbitrary method is a sufficient revelation of the
character of the Roman eriminal legislation.

§ 6. The Jurisprudence of the Empire. — The legal science of
the jurists of the time of the Empire ! represents in many respects
the reaction of the ideal of law against arbitrary methods of legis-
lation. We notice that there was an endeavor to separate more
strictly the various kinds of crime, which in the earlier statutes
were grouped together at random. An attempt was also ma:de
to introduce more proper distinetions of the degrees of guilt.
But for the most part it was impossible to remedy the statutes’
lack of an exact statement of the acts constituting the crime.
The interposition of legislation which was not supported by
fizxed principles and traditions ({.e. in this later period, the
imperial constitutions and the “ Senatus comsulta ”) made tlge
task more difficult. The vltimate result is that, in the publie
criminal law, arbitrary and accidental rules are far less widely
scparated from that which is of permanent value, than in the
private law.

Real Explanation of Arbitrary Nature of Roman Criminal Law.
— The final- and real explanation of the peculiarly arbitrary char-
acter of the Roman criminal law is to be found in the fact that the
constant wars in which, from the very beginning, the smalt Roman
State was obliged to struggle for its existence, precluded, from
the outset, the idea of a fixed and rigid boundary between acts
which were essentially criminal and morally culpable, and those
which merely were likely to prove dangerous. An act which, at
other times, has no special significance, may in times of danger,
assume & very different character. There is a tendency, for the

t Cf. also Pgdeletti, pp. 258 ef seq. Pernice, pp. 1 ef seq., is of the
opinio{l that to a grea,’t extent the treatment by the Roman jurists of the
eriminal law ean be shown to be without principles and superficial. I
doubt if his eriticism and coneeption in this respect are correct.
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sake of a prompt and vigorous repression and to avoid the diff-
culty of proof, to apply the full statutory penalty to cases in which
a more exact and proper consideration would reveal a-substantial
defect in the facts necessary to constitute the crime. ““In bello
(populus) sic paret ut regi: valet enim salus plus quam libido.” 2

Since such times of danger were of frequent occurrence, and
since, as was doubtless the case, the military training to which
the citizens were subjected for the greater part of their lives made
such a method of dealing with criminal law appear natural, and
since, as already remarked, the freedom of the Roman citizen
counted for little (outside of the immediate vicinity of the city),
it was natural that the permanent legislation came to show no
understanding of the difference between acts which are really
criminal and acts which are merely dangerous. In addition to this
there is the fact that, immediately after the time of the kings, the
entire criminal jurisdiction (primarily as a result of the * provo-
catio ” against the decrees of a magistrate) devolved upon the
popular assembly which also possessed the legislative power,
and were not strictly bound by statute; it passed judgment
upon the person — the character of the accused — more fre-
quently than upon the facts which constituted the basis of
the complaint.

There is connected herewith that paramount consideration
which was always given to * doliis ” in the “ judicia publica”, and
that neglect of the issues of fact relating to the crime. Even
to-day, in State crimes, there is a tendency to give especial weight
to {as the Romans would say) the “animus hostilis ” against
the “ res publica.”

§ 7. The Law of the Twelve Tahles.— The law of the Twelve
Tables is somewhat opposite in character to the other criminal
legislation of the Republic. Tts purpose, as already noticed, was
clearly and firmly to set forth, as a protection of the Plebs against
arbitrary treatment, the law which actually prevailed; to be a
codification —in which, however, development along certain
lines was not precluded. The provisions of the Twelve Tables
are not of that indefinite character, analogous to the regulations
by the police, which is later so often met with.

In addition to the rules, already mentioned, relating to murder
(and possibly to manslaughter resulting from negligence), to

theft, and to bodily injuries, the Twelve Tables also contained _

* Cicero, “De rop.”, I, c. 40, § 63.
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provisions preseribing the death penalty for treason,! for (inten-
tionally) setting fire to a house or to a supply of grain lying near
a house,? for bearing false witness, for corruption when acting as
a “ judex ” or “ arbiter ”,* and for inventing and spreading satires
and scurrilous stories.* It is recorded that the Twelve Tables
punished (presumably with death) the utterance of magic for-
mulas ® to the detriment of another’s person or another’s crops.®
Possibly they also contained other eriminalt provisions,” and also
provisions in the nature of police regulations and against extrava-
gance (e.g. prohibition of burial within the city) 8 and limitations
upon cxpenditure in funeral processions and burials.? -

§ 8. Power of the “ Paterfamilias ”’ as Supplement to Criminal
Law. — Because of the simple conditions of life in the early periods
of Roie, a great number of public eriminal laws was not necessary.

In the first place, the criminal law was supplemented by the
very extensive criminal and disciplinary power of the head of a
household over the children, married women, and slaves under
his control. Since this authority in no way precluded the exer-
cise of the public criminal power, it was often optional with the
accuser whether or not to invoke the public power, and it often
depended upon the discretion of the magistrate whether or not
he would interpose his authority. ‘There were also subjected to
the disciplinary power of the head of the household ! many acts

1 “Qui hostem coneitaverit quive civem hosti tradiderit.” L. 3 pr. D.
““Ad leg. Jul. maj.”, 48, 4, ’

2 L. 9. D. “De incendio ruina ™, 47, 9. .

3 Gellius, XX, 1, §§ 7, 533. The false witness was to be thrown from
the Tarpeian Roek, . L

* Zumpft, I, p. 452 refers this provision to satirical songs of a political
nature,

5 4 Qui fruges excantasset . .. neve alienam segetem pellexeris.” Y.
Bruns, “ I'ontes juri Rom. antiqui’’ (3d ed.), p. 28. .
. % The holding of assemblies by night in the city was also punished.
“Primum XIT tab. eautum esse cognoscimus, ne quis in urbe ccoetus
noeturnos agitaret.” Bruns, loe. ¢if. p. 31.

? Coneerning poisoning. Cf. also L. 236 Db, “De V. 8., 50, 16. .

8 “Hominem mortuum in urbe ne sepelito neve uritoe.” Bruns, p. 33.

% Cf. Bruns, pp. 33, 34. . .

1 A complaint could also be lodged against slaves by virtue of the

*Leges.”” In this case the usual punishments (e.g. fines), _since the;y
had no property, were inapplicable. Cf. L. 12 § 4 I». “De accusat.”,

48, 2. As Lo “filii familiag™ d4.e. the agnate descendants of a “pater

familias™, ¢f. L. 6 § 2 D. “Ad leg. Jul. de adulter.” 4:8‘,‘ h. _Pe};ha.ps
the relation of the jurisdiciion of the State to that of the '‘familia™ was
that ‘‘de facto” the judgment of the head of the houschold was respeeted.
Undue severity of the head of the family gradually came into disfavor.
Prominent women wero sparod tho shame of a public exceution, sinee
when sentenee had been passed they were turned over to their family
for execution. ILivy, XXXIX, 13. Zumpfi, I, p. 358,
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of those under his control, which if done by a person “ sui juris ”
would come under the jurisdiction exercised by the Censor in
matters of morality and custom.

The Censorship. — The Censors had no power of punishment
as such. But they possessed the right to draw up the list of citi-
zens liable to taxation and entitled to vote. Since every official
act of a magistrate was valid and effective, regardless of its funda-
mental character, they did not consider themselves governed
strictly (i.e. in matters of taxation) by the relative amount of the
taxable property; they also regarded themselves as authorized
to prejudice and “ pro tanto ” take away the political rights of
an individual ? for the duration of the census? by transferring
him to another “tribus’ (by the “ inter serarios referre )¢
and by the omission of his name from the list of members of the
Senate. In this manner he could be directly exposed to the
disrespect and contempt of the multitude.* The Censors exer-
cised their power in this same way in cases of perjury — which was
not a ¢riminal act by the civie law ¢ — and also in cases of undue
desire shown for innovation in proposing legislation, of lack of
respect for the old statutes, of violation of the duty of respeect
due to authority, of extreme although not criminal cruclty, of
neglect of discipline and morality in marriage, of celibacy, of
undue luxury, and of bad management of household affairs.

Infamy. — The provisions of the civil law relative to infamy
(*“ infamia ") can also be regarded as supplementary to the crimi-
nal law. He, against whom judgment was passed as defendant
in certain civil complaints based upon either a tort (““ delict ") or
a breach of trust, became “infamis.” This entailed the loss of
the capacity of holding offices of honor. and the right to vote in
the public assembly, and also brought certain disadvantages in

flf‘,or personal unworthiness, Juristically speaking, the “Nota cen-

soria” was ol g punishment ; it could result from a punishment: Cicero,
Pro Cluentio ”,’e. 42 el seq. CF. Platner, p. 13.

* The new Censors eould with the new “lustrum” revoke the official
acts of“t_'.hetr redegessors by simply changing the lists. Thus there waa
often “ipso facto” a “rehabilitation.” s of ‘honor &s a result of a

judieium 9 had a more lasting eharactor.

.- * Later rarii”’ eceased to exist, and the power of the Cehsors was
limited to the right to transfor from one of the honored rural **tribus’
to ?ne of the four ‘“tribus” of the city: Mommasen, 11, p. 384.

According to the Ovinian *Plebigeitum ” (442 1.v.) the power of the
Censors was extended to drawing up the list of members of the Senate.
Mommaen, “* Staatsrecht ™, II, p. 307.

- % For an ample statement of the different cases, see Jarcke, pp. 16 ef
seq., and Mommsen, 11, pp. 364 of seq.
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legal proceedings,” which we at the present time would consider
as not entirely unimportant. A man also became “ infamis”
when judgment was passed against him as defendant, in an “ actio
furti”’, “ actio injuriarum”, ““ actio fiduciaria”, or any of the fol-
lowing “ actiones”, viz., “pro socio”, “tutele”, * mandati”,
and “ depositi ¥ (““directa ”’).> An insolvent whose goods were
seized and sold by his creditors by virtue of a *‘ missio in bona ”
became ““ infamis.” Infamy also resulted from actions in tort,
in which the defendant aveided the passing of judgment against
him by the payment of money. There were also a few cascs,
which we would treat as crimes, to which infamy * was the immedi-
ate and unfortunate, but only conscquence.l :

“ Actiones Populares.” — The ‘“ actiones populares ” I also con-
stituted a later supplement to the criminal law. In these actions,
a private person, by means of a civil procedure, laid claim to a
money penalty which he received if the action was successful.”®
These cases,® as far as we have record of them, were founded, for
the most part, upon the Ediet of the Preetor; they generally
dealt with matters which in modern times are subject to the police
jurisdiction, or else had to do with injuries caused by negligence.'*

Thus, liability to an “ actio popularis . was incurred by mutila-
tion of the Edict of the Praetor which was posted in a public
place, by the killing or injuring of a man with something thrown
out of a building, by the unauthorized erection of structures in a
public place or way. Violation of graves, ete. was also thus penal-
ized.

In a certain sense, the severe civil law obligation to make com-
pensation e.g. for injury to another’s slave, in accordance with the

7 In respect to the capaeity to be represented by others before a court
or to represent others before a court. In certain eases ineapaeity to be
a witness also resulted. L. 21 pr. D. “*De testibus”, 22, 5. .

*L. 6 §7. D. “De his qui notantur infamia™, 3, 2. *“Contrario
judicio damnatus non erit infamis: nee immerito, nam in contrariis non
de perfidia agitus, sed de caleulo qui fere judicio solet dirimi.”

* 9 If one appointed an agent, the effects of infamy were avoided: L. 6
§2.D. 3, 2. For this reason it was impractical under the later law: of.
Savigny, **Bystem des rom. Rechts”, TI, p. 175. . .

10 He also hecame *‘infamis”’, **qui bina sponsalia, hinasve nuptias in
eodem tempore habuerit.” . .

- 1 The time when the **Aetiones papulares” originated is not exactly
known, : .

12 [(f. the **Penal Actions™ of the English Law which were so popular
with Parliament in the early 1800s. —TransL.]

1B Ag to the individual eases, of. Walter, 11, § 802; Rudorff, II, § 46.

. M (f. e.g. eoneerning injury by wild animals which were kept near the
publie highways, L. 4042 D. “De ®dil. edieto ", 21, 1.
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Lex Aquilia, and, generally, the large number of private penalties
of the civil law, may be regarded as supplementary to the criminal
law.

§ 9. Other Criminal Legislation of the Republic. — The other

criminal legislation of the Republic— except that of the last

period — has for us little of interest. During the aristocratic
period of the Republic, crimes against private persons — “ quum
et res et cuptditates minores ”, as Cicero says,! were seldom com-
mitted by persons who were “ sui juris.” 2 As a result, substan-
tially the only penal provisions were those against infringement
of the rights of the Plebs, violation of the right of appeal to the
people (“ provocatio ™), ? hindering the election of the Tribunes
of the people,* and the infliction of corporal punishment upon
Roman citizens by a magistrate.> There were also statutes for
the protection of public and political rights, and further laws
against luxury (“leges sumptuarie ) ® as continuations of the
provisions laid down by the Twelve Tables.

The Statutes of the Later Ropublic. — The series of later stat-
utes, which for us are of more importance, begins with the eriminal
statutes against the abuses (“excess”) 7 of the magistrates in
the provinces. The “ Lex Calpurnia repetundarum ” {605 A.U.)
established a commission to investigate and decide complaints
relating to these abuses and became the model for a whole series
of such statutes; which, after Sulla, began also to deal with other

! Cicero, ‘‘Fragm. pro Tullio, §9.”

* Clcers, 1. ¢. "ut perraro fieret, ut homo occideretur, idque nefarinm
ac singulare facinus putaretur, nihil opus fuisse judicio de vi coactis
armatisque hominibusg,” -

# Thus, soon after the overthrow of the Decemviri, the *“Lex Duilia
ne quis ullum magistratum sine provocatione crearet: qui creassot eum
:]51‘18 Et;gsque oceidi, nove ea emdes capitalis noxe haberetur.” Livy, ITI,

4 "Qm‘plebem sine tribunis reliquisset.” Livy, 111, 55 (** Lex Duilia™).

“:[‘he ‘Leges Poreie™ (as to which, see Waller, 1, § 104). Liny, X,
9. Poreia tamen lex sola pro tergo eivium lata videtur quod gravi
boena, 81 quis verhorasset necassetve civem Romanum, sanxit.” Fa-
boulaye, p. 94, sees in the ** Lex Porcia’ an extension of the ** Lox Valeria, "
for the protoction of citizens against the power of the magistrates in the
Provinees (except a8 to soldiers). Cf. Cicero, 11, “In Verrom”, V. c. 55.
. ® Frequent mention is made of the *‘Lex Oppia' against extravagance
l(lsl‘ etill;grit;l'?’t)hmg of gvomg; (539 a.u.) ?):,d the “Leges Orchia, Dedia™

; against ax noe in I A ;
Rufox . §(Fl‘4 e vaga quets (¢f. Walter, I, §. 256;

: use (Kxeesse) also in the sense of the dishonorable :
Roman ejtizen. Thus a “Lex Sempronia'’ (“Ne de mp?tgagrirgﬁinogn?
i:;?:ﬁfo :];j ‘?;usererptgur. —uil quis magistratus judieic guem circum-
7 , eapi esse i ™y 4 o i~
lina", 1V, 5; Laboulaye. pr 213, wimadversionem?”); Cicero, *Catt
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than political crimes. The immediate practical consequence of
most of these statutes was felt in matters of procedure rather

"than in the substantive law. This was the more so, since the

judges, adhering to the traditions of the sovereign assembly in
whose place they sat in judgment, often rested their decision not
so much upon the specific act as upon the character and disposi-
tion of the accused.

That extortions ® of the officials in the provinces should require
a vigorous suppression at the hands of the Senate, that the guilty
should be compelled to return the extorted sums, and that the
teibunes of the people should propose to the people the infliction
of a fine (* multa ”), were nothing new.* But, hitherto, an investi-
gation would ensue only upon a special petition, or when a tribune
might feel himself called upon to intervene. Now the new statute
granted the right to proceedings upon the complaint of an accuser,
and created for such eases a strictly regulated procedure before
a special tribunal of judges, an expedient which to some extent
guaranteed a stricter observance of law than in the sovereign
assembly itself. .

This, of itself, led indirectly to an enumeration and definition
of the acts liable to this procedure. Since the procedure proved
satisfactory, this class of statutes began, little by little,'® to include
(at Teast in part) criminal acts which were directed against the
rights of individuals.** The constantly sinking level of morality

& Tn close relation to laws against extortion are the laws against fraudu-
lently obtaining office (“leges ambitus'’}, sale and purchase of votes in
an election to a publie office which in turn was used for extortien in the
provinees. (Concerning the earlier laws see Rudorff, T, p. 80.) Con-
eerning the ** Lex Julia peculatus” {(appropriation to one’s own use of public
property) enacted presumably by Cesar, of. Rudorff, I, p. 91.

* Cf. Laboulaye, p. 192, and Mommasen, 11, pp. 289 ef seq. .

1 The important * Leges majestatis” (“Lex Appuleja de majestate
minuta™ enacted about the middle of tho seventh century of the city;
“ Lex Cornelia majestatis”, 673 a.v.c.; “Lex Julia maj.”, 708 av.c.)
referred originally only to acts of the magistrates which were prejudicial
to the honor or paramount rights of. the “Populus Remanus.” Cf.
particularly Cicers, “Tn Pisgnem ’, 21 (50): “ Exire de provineia, educere
exercitum, bellum sya sportte gerere, in regnum injussu populi ac senatus
accedere, quum plurim#® leges veteres, tum lex Corne majestatis,
Julia de pecuniis repetundis vetant.”” C€f. Laboulaye, p. 267. “Est
majestas, ut Sulla voluit, ne in quemvis impune declamare liceret.”
Cicero, * Ep. ad div”, 3, 11, 2. 'The “Lex Julia Cmsaris” laid the founda-
.t]@m} for the later law ; it is commented upon and continued in the Corpus

uris. .
1 Thug the ““ Lex Cornclia testamentaria® (‘' numaria ™, “de falsis™) a
general statute by Sulla dealing with forgery (the bribery of judges was
also punished thereunder: Paull. Ree. 5. V, 25 §2); the “Lex Cornelia
de sicariis et veneficis” (691 a.u.c.); the “Lex Pompeja de vi”’ (702

a7
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made necessary a more vigorous suppression of crime. Since the
later judicial practice treated the cases subjected to punishment
by these statutes only as examples, and imposed its own punish-
ment “ ad exemplum legis ”’,'? one may see in these statutes, to a
certain extent (as already remarked), the skeleton of the later
criminal law.

§ 10. Punishment in Statutes of Later Republic. Opposition
to Death Penalty. — The nature of the system of punishment in
these statutes is peculiar. _

The old punishment of “sacer esse”, although reverenced
because of its antiquity and entitled to moral respect, had, from
the juristic viewpoint, come to be a meaningless formula. Some
exception may be made for those cases in which it was considered
Justifiable to pro¢laim one as the enemy of the country, and as
sich to kill him, — especially cases of conspiring or attempting
to gain the power of king. Judging from facts that are extremely
uncertain, a similar and meaningless formula was contained in
the above mentioned provisions of the Twelve Tables, prescrib-
ing the death penalty for the disloyal behavior of a patron toward
his clients.! In an advanced state of culture, not as yet given
over to corruption, the permission granted to the general public
to kill some one as a punishment was quite ineffective.

But against the introduction .of the death penalty into the
statutes there struggled the pride of the ““Civis Romanus.”
Foreign kings often received their orders from the Roman magis-
trate and senator, and the plain citizen who cast his vote in the
assembly for the magistrates and whose vote was solicited by the
most distinguished, felt himself in turn a ruler, and s participant
in the “ Majestas populi Romani.” Yet, as is well known, on
extraordinary occasions the blood of citizens was shed freely.
The disturbances of the Gracchi and the proscriptions in the civil
wars were outside the domain of the criminal law. Also, in the
provinces, Roman citizens were “ de facto” deprived of their
goods and lives by violent and wicked magistrates in the most
shameful manner. One has only to think of the atrocities which.
Cicero (with good reason) attributed to Verres. Numerous

A.0.¢.) and the “Lex Julia de vi” (708 4,v.c.) contin i ¢ i
privata” under Augustns. ( ) vinued in the “de vi
2 Cfeg L.7,§ 3 D. * Ad leg. Jul. ma.ci'l.”, 48, 4: *‘si non fale sit delie-
tum quod vel"ex seriptura, 1 deseendit, vel ad exemplum legis vin-
dxcia.n um est’” L. 3 D. “ Ad leg. Pomp. de parricidiis ”’, 48, 9.
Cf. also, Padeletti, p. 77, who infers an express prohibition in-the
Tweolve Tables against the killing of a man without trial and judgment

.

Caasrrer 1] THE ROMAN LAW [§ 10

executions resulted from the .proceedings of the Senate against
the Bacchantes ? and against the practice of poisoning which was
prevalent among the Roman women? KEven the killing of the
followers of Catiline at the command of the Senate could be re-
garded as a deed not entirely without color of law.! But the
thought of the death penalty and the executioner seemed unworthy
of the name of Roman. In extraordinary cases these things might -
be, but their mention in a statute of the later llepublic was an
impossibility. *“ Carnifex et obduectio capitis et nomen ipsum
crucis abest non modo a corpore civium Romanorum, sed etiam

. @ cogitatione, oculis, auribus. Harum enim omnium rerum . . .

etiam exspectatio, mentio ipsa .. ., indigna cive Ilomano atque
homine libero est.” *  For purely political offenses, and for abuse
of public office, deprivation of political rights,’® e.g. deprivation of
the right to vote, was very effective. The “ Aque et ignis
interdictio 7, the prohibition of the use of fire or water upon his
native soil, 7.. exile,” could destroy the political existence of the
accused,® while the infliction of exorbitant fines * could destroy
his economic existence. But one wonders how such punishments
could be deemed sufficient in the case of ordinary (i.e. other than
political) crimes.!* In the later Republic, murder for hire and
poisoning were practised almost as regular professions.! Even
the killing of parents was not unusual.? Since the accused had

? Livy, XXXIX, 18,

3 Livy, VIII, 18 and XL, 37.

1 (°f. Nissen, pp. 32 et seq.

5 Ceero, “ Pro Rabirio”, e. & {§ 16). .

b 8 ’f e.g. Digeass., XXXVI, 21, concerning the punishment of ‘‘am-
ifus. :

7 “Exiium hoe est aque et ignis interdietio.” L. 2 D. *‘de publ
jud.” 48, 1. According to the ““Lex Tullia”, ten years exile was fixed
as a punishment for “ambitus.” Cicers, **Pro Murena,’ 6. 41 (§ 89).

% Since it was only in Rome that politizal life existed.” o

¥ (f. relative to the gradually increased penalties for extoriion in the
Provinees, Laboulaye, p. 239. . N

1 The puaishment provided ir the “Lex Cornclia de- sicariis’ was
originally merely banishment. Cicere, “Pro Cluentio,” c. 71.

1L 0. Gengler, ““Die strafrechtliche Lehre des Verbrechens der Ver-
giftung ”, T (1842}, pp. H} e seq. Henriol, TI, pp. 164 & seq. ‘Cwlcem,
“De nat. D, HI, ¢, 30 (§ 74) “— hme guotidiane, sicw, vonenl, pecu-
latus, testamentorum etiam lege nova qumsiiones.” .

2 Henriot, 11, p. 179. This may be inferred from the frequent mention
by the peels of the killing of fathers and the motive of desire to obtain
. the paternal possessions. However this may have been furthcred by
the extremc oxtont of the * patria potestas.”” The **Lex Pompeja de
parricidiis’’ subjected *‘ parrieidium’™ to the penalties of the *‘Lex Cor-
nclia, de sieariis.” L. I D. 48, 9. The ancient * pena culei,”” which
was redstablished in the Empire, stood in the way of a sentence in the
Later Republie,
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the right to avoid the passing of any sentence by voluntary exile,®
and since this in no way prevented him from living in the place of
his choice and there enjoying in safety and comfort the fruits of
his crime," it was, as if, in the case of the common elass of criminals,
who did not place a high value on residence at Rome and political
rights, special carc had been taken to secure their immunity from
punishment. More than a sentence to any definite punishment,
the accused had often to fear the enmity of the multitude, or the
political opponent who, arousing that enmity by an accusation,
used it for purposes of violence. It was thus, for example, that
Clodius brought about the plundering and burning of Cicero’s
home. Consequently, it often happened that the actual facts
causing the conviction were considered, rather than its technical
" basis. Thus, for example, the complaint against Verres, who
caused innocent Roman citizens to be executed in the place of
captured pirates, so as to make a good profit from the latter’s
ransom, was instituted, not on the grounds of this revolting
murder, but rather on the technical grounds of extortion — the
revolting facts of the case serving only, as we would say, “ pro-
coloranda causa.”” 18
§ 11. Gradual Change in the Character of the Criminal Law. —
In spite of this mild and aristocratic character of the criminal
law which favored the criminal at the expense of public safety,
we already find unmistakable cvidence of those elements which
characterized the sudden reversal in the character of the criminal
law which came with the beginning of the Empire.

1 Exile originally was not a punishment, but rather a means to escape
punishment. Ciecers, ‘“Pro Ceeina, ™', e. 34 ( § 100). However, voluntary
exile could take place in accordance with tho expression “*Ei justum esse
cxilium ”, and therewith interdietion from fire and wator and loss of alt
legal rights in the native ecounfry. Idvy, XXV, 4; XXVI 3. Cf.as to
voluntary exile, (eib, * Geschichle des rém. Criminal processes ”’, pp. 120
et seq., p. 304.  In Greece, also, thore was originally a voluntary departure
of the worst criminals. The individual could sever the tie which united
him to the community, and thereupon the rights of the latier in regard

to him came to an end. In other ways, in ancient limes, the effects of
exile were often guite severs.

" Jugenal, ‘‘Sat.”’ T, 1, 48,
**— at his damnatus inani
Judieio — quid enim salvis infamis gumis? —
oxul ab ?,cta.va Marius bibit et froitur dis

- ira
Cf. also Suetonius, * Div. Jul.”, e. 42: “Peenas facinorum' (Julius'

Cwsar) auxit; et quum locupletes eo facilius seelere sa obligarent, gued
mtegris patrimoniis exulabant, parricidas, ut Cicero scribit, bonis omnibus,
reliquos dimidia o multabat.”

% Cicero, *In Verrem” (A. II) V, e. 27 (§ 69).
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In the first place, the Roman citizen, who, at home, enjoyed
such extensive protection against arbitrary action of the magis-
trate, as a soldier in the field was subject, in matters of discipline,
to the discretion of the commander or his lieutenant, which was
legally without restraint. At such times there could be inflicted
upon him the severest penalties of life and limb.! TUntil the
Sempronian Statutes (631 A.0.), there could be no appeal
against the official act of a magistrate “ militiae ” even by those
who were not soldiers? It is always difficult for a conquest-
seeking military system, which is naturally adversc to being gov-
erned by laws, to preserve free institutions. In Rome the de
facto committal to the emperor of the powers of commander-in-
chief carried a grant of that convenient form of absolute criminal
power (within the city) which had already come into existence
during the civil wars.? o

In the next place, another analogy already existed. At
an earlier period, while slaves were, as a matter of fact,
leniently treated, it had not only become customary for their
masters to torture and kill them for offenses, but they were
also liable to a particularly atrocious court procedure, in which,
presumably, a leading part was played by the accusation of the
master.! Such an inequality in the treatment of human beings
must also in the long run work to the prejudice of the privileged
class, As a result of the daily spectacle of public flogging and of
crucl executions (by crucifixion, for which there was an especial
place by the Esquiline Gate) ® the idea gradually became familiar
that in place of the ordinary penal method, which, in the later
Republic, was bound to hold itself passive as against the person of a
citizen and could only indirectly compel him to go into exile, it was
feasible to proceed actively and directly against the person of the

“offender.8

As a matter of fact, the ancient exile, by which one could avoid
further punishment, ceased in the time of the Empire to l:'»e'really
a punishment for the great majority of people (* ingne judicium ",

1 Cutting off of the hand (Val. Maz. I1. 7-11}; crueifixion (Liry, XXX,
43). Cf. Du Boys, p. 449. .

}’ Mo{nmm, ‘Fﬂta,a.tsrecht ", I, pp. 65 ¢ seq. II, p. 110. .

2 Cf. Nissen, pp. 140 ef seq. Respect for the eity boundary did not
last long in the Empire.

L Of. Du Boyér,ﬁ)f). 3526 e seq.

5 Val.- Maxz. 4,9 ) .
. 8 This difference is correetly pointed out in Veon Holtzenderff, *De-
portationstrafe 7, p, 60,
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Juvenal calls it).” Under the all-embracing power of the emperor,
political rights and political activity were no longer objects of
consideration, and had come to be merely things to be played with
or else were completely abandoned. At the most one was merely
deprived of the special pleasures of Rome (which to be sure was
a real grief for those of a sensitive disposition and those who loved
the atmosphere of the capital).

In the cases of grave crimes, which were becoming more fre-
quent even among the highest classes,® the emperors increased
the penalties.” In this, they were acting in accord with popular
sentiment., One can understand the indifference of the people
to the shameful acts of murder by tyrants such as Tiberius, Calig-
ula, and Nero. For it is difficult for those who stand at a dis-
tance to distinguish betwcen guilt and innocence; and the people
had become accustomed to feel that there was nothing extraordi-
nary in the commission of erimes by members of the highest class.!®

§ 12, Change in the Character of Exile as a Punishment. —
The first punishment which underwent a legal change was that
of extle. (The numcrous death penalties inflicted by the emper-
ors are often difficult to distinguish from plain murder; they
could at least be condoned as the slaying of an enemy of the
country, since the emperor might be regarded as the personifica-
tion of the ““ Populus Romanus,.””)

Exile, in the time of Augustus, might be relegation (“relegatio”),!
t.¢. either banishment to a certain place or banishment with the
prohibition to come within a certain radius?® Exile also, in so

T48at.”, 1, 1, 47, 48, .

& Murder by poisoming was prevalent, e.g. the manner in which the
notorious Lucusta, the helpmate of Nero, was able to openly engage in
the business (Suetontus, ‘“Nero,” 33). :

5 Cf. note 14, § 10, ante. :

¥ Women of the upper elasses systematieally practised abortion so
as to retain their attractiveness and beauty (Juvenal, “*Sat.” V1, 594,
H595).  Ordinary theft appears to have heen not uneommon among the
higher classes (*‘homnestiores,” when stealing as commen thieves in the
publie baths are called ‘‘fures balnearii’” in L. 1 1). *de fur. baln.”, 47,
17. “Prineipales civitatis' arc mentioned as the originators or par-
ticipators in ‘‘latrocinium™ in L. 27 § 2 D. 48, 19), L. ! D. (Ulpian)
“De offractoribus”, 47, 18 speaks of the punishment imposed upon cer-
tain “heonestiores” whe were “expilatores.” § 2 of the same speaks of a
Roman Knight as ““effractor” (under Marcus Aurelius) and L, 10§ 1 D.
“Ad leg. Jul, pee.”, 48, 13 speaks of the robbery of a temple with great

temerity and eunning by a “‘juvenis clarissimus.” Hadrian provided a -

special punishment for “splendidiores” for interforence with boundaries,
L. 2D, 47, 21,

LS. Von Holizendorff, pp. 28 et req.

* No one who was interdieted from fire and water was pormitted to
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far as the imperial power itself undertook the compulsory trans-
portation of the accused, might be deportation (“ deportatio ™) ?
— a term which in the beginning meant merely the fact of the
compulsory transportation, but later assumed the technical
meaning of a form of relegation for life? to some fixed local-
ity, and with more serious consequences. These consequences
were, at first, fixed at the diseretion of the emperor, who
sentenced to. deportation and relegation- political criminals
and those who figured as such. Not until later were they more
definitcly fixed by the jurists. The individual who. underwent
relegation did not lose his citizenship (“‘ civitas ) or right of
making a will or being a beneficiary under a will (“testamenti
factio 7). Also, if he was banished ounly for a certain period,®
he did not have to suffer even a partial loss of his property.
But the individual undergoing deportation ¢ lost his citizenship
(“civitas™) and all rights therewith connected,” and his prop-
erty was confiscated.? In both punishments the place of
banishment * was determined by the discretion or despotism
of the emperor,

Deportation might be made to places where life was quite
tolerable; but use was also made of desert islands, where the
offender had in prospect a speedy death,l® There were also those

betake himself to the continent nor to any island which was less than
50000 paces from the mainland (Cus, Rhodes, Sardinia, and Lesbos cx-
cepted). Cf. Von Hollzendorff, p. 31, Note 5.

2 Von Holtzendorff, pp. 40 et seq.

* Only imperial favor eould grant a “restifution.” Sometimes hope
of this was expressly taken away (“‘Irrevoeabils exilium’™; ¢f. ¢.g. L. 14
§3 D. ““de sacros. ecelesiis ', 1, 2). Cf. Ven Holtzendorff, p. 28. Tho
practical importanee of this addition, which Von IToltzendorff seems to
have missed, was that the local governor was instructed not to forward
the conviet’s requests for pardon and the like. €f. L. un. . “Ie Nili
aggeribus 7, 1, 9, 38, R

5L, 7 §§ 3 4 D. “De inferdictis 77, 48, 22 .

& The dishonorable element of the punishment of deportation is ap-
parent, sinee it was eontrary to the viewpoint of the Republie, that there
should be no direct personal cocreion in punishment. €f. Von Holtzen-
dorff, p. 60. .

* He who had been deported, retained the rights of the **Jus genlium.”

* They allowed to the condemned only the so-culled ““ Panpicularia ™,
certain trinkels and articles of elothing (#f. the Roseript of Hadrian in
L. 6 D, “De bonis damnatorem ", 48, 20), his children (except in *‘lase
majosté™”), and a portion of the property. For parliculars, ¢f. Ven
Holtzendorff, pp. 79 et seq. .

* In Kgypt, deportation was to an ocasis in the desert: L. 7 §5 “De
interdictis et velegatis ", 48, 22,

1* The island rock of Gyaros, one of the Cyeclades in the Mgean Sca,
was used for this purpose, as it was lacking in water: Tacilus, *“Annals”,

L]

IV, 30. " Cf. also Juvenal, “Sat.”, XI1I, 246.
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secret orders to kill, to which, under despotic emperors, the ban-
ished often fell a victim.!t

Increased Usze of Capital Punishment. — In the frequent death
penalties (primarily for actual or alleged cases of * lése majesté’),
the despotism of the emperors ¥ again asserted itself. In opposi-
tion to the old Roman view, which regarded capital punishment
merely as the necessary destruction of the offender, and did not
regard the pains of death as essential, there began under Tiberius
(Suetonius points this out as something remarkable) efforts to
prevent those sentenced to death from suicide.* Soon simple and
specially devised forms of capital punishment!* were extended
to the field of erimes that were not of a political nature. The
ancient punishment of ““ culeus ”, for the murder of parents, was
reéstablished under the early Empire, or its place taken by
- dumnatio ad bestiaz.” 1 In other cases of the murder of near
relatives, the simple death penalty (dccapitation) was used,'®
and later, this was also applied to persons of the lower class,!”
in the graver cases dealt with by the “ Lex Cornelia de sicariis.”
The peculiar manner in which the Roman criminal law grouped
at random heterogeneous cases under one and the same statute,
(notably where later by “ Senatus consulta ”’ and imperial consti-
tutions new cases were brought under rules of criminal law already
cxisting) 1® necessarily made capital punishment more frequent.
The fact that crimes often required a vigorous suppression because

11 The soldiers entrusted with the escort often received this order e.g.
under Tiberius and Caligula. €f. Von Holtzendorff, p. 49.

12 (f. the fearful deseription of the reign of terror under Tiberius in
Suetonius, **Tib.”’, 61.

12 Suelonius, . ¢.  “*Mori volentibus vis adhibita est vivendi.” Later,
chaice of a special kind of death was a favor granted by the emperor.
L.8§1 D “_ e enis ™, 48, 19.

“ Crucifixion and burning alive, sentence to gladiatorial combat or
1o be torn to pieces by wild beasts in the public theatres (mothods cm-
ployed for persons of the lower class as well as slaves).
L L. 9 De. “D lege Pompeja do parricid.”, 48, 9. The punishment of
‘ealeus” was used if the sea was near; ‘“‘alioguin bestiis ohjieitur se-
eundum Divi Hadriani Clonstitutionem.” ** Culens’’ was a leathern bag.

¢ Casting off of high rocks or drowning in the Tiber were also favorite
methods (ef. Suetonius, Ioc. cif.), but were later forbidden (L. 25 D.
*De peends ” 48, 19). Strangling in prison was also sbolished. ILator
they suught to regulate bettor the execution of the death penalty.

7 L. 16 D. “ Ad leg. Corn. de sie.”, 48, 8 (Modestinus). Tt may per-
haps be inferrcd from L. 4 D, eod. that as early as Hadrian, murder
by persons of lower rank enlailed the death penalty. : ) )

!* Thus, by a Reseript of Hadrian, eastration of 3 man, or allowing
one’s self to be eastrated, and by a Rescript of Antoninus Pius, circum-
cigion of one who was not a Jew, were subjected to the penalties of tho

‘Lex Cornelia de sicariis,” 1.4 §2D. 48, 8. L. 11 D. eod.
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of the holdness ¥ with which they were perpetrated hag already
‘been mentioned.? . It is possible that the death.penalty was eom-
pulsory in other cases, e.g. in the graver cases of counterfeiting.?!
Corporal Punishment. — More remarkable than the death
penalty was corporal punishment,® which, in the Republic, was
never applied to a Roman citizen, and in the Empire was estab-
lished only for persons of lower rank (“ humiliores’). But,
legally, these punishments were justifiable by the universal
nature of the military power (“imperium ”) of the emperor.
As a matter of fact, they were almost indispensable % in dealing
with the pauper rabble who at that time swarmed to the great
cities and especially to Rome. Otherwise, since the prevailing
system of punishment by imprisonment was inadequate, it would
have been necessary to resort to mutilation as a penalty.
Imprisonment. — The Romans also made use of vmprizonment
as a punishment. But it was not based upon the principle which
alone is productive of results — the thought that, by a temporary
deprivation of freedom as a punishment, the offender may be
influenced to a more sensible use of his freedom when again

attained. This idea had, indeed, been expressed by Plato,*

¥ Armed “Grassatores” (robbers) were upon a repetition of the of-
fense punished with death. C¢f. L. 28 § 10 D. 48, 19. Malicious in-
cendiarism was froquent, ¢.¢. in Rome, often to make an effective appeal
to charity (somewhat as to-day it is done to get fire-insurance money).
Cf. Henriot, 11, p. 156. Conecerning shameless and fraudulent bankrupt-
cies, see Henriol, 11, pp. 150 & seq.

20 “Famosos latrones — furea figendos, compluribus placuit.” L. 28
§ 15 D. “De poonis,” 48, 19. Malicious seiting of fires “‘in civitate”
by & “humilier” was subjoet to the punishment of ‘‘bestiis objiei.”
L. 12 § 1 D, *De incendio ", 47, 9. According to L. 28 §12 D:. *De
penis™ (Callistratus) it was punished by burning alive. Coneerning
man-stealers, who made a business of stealing children and selling them
into slavery, ¢f. L. 7 C. ** Ad leg. Fabian.”” 9, 20, (Diocletian) and L. un.
. 9, 18 (Constantine). i

2 Counterfeiting of gold money (L. 8 I. “Dia lege Corn. de falsis”,
48, 10, Ulpian). As iz well lmown, eounterfeiting was later treated
in conjunction with ‘‘lése majests,” L. 2 C. ““Defalsa moneta”, 9, 24
{Constantine). : . ’ .

= This, consisting at the most in whipping with a eane (‘‘fustigatio™
is frequently mentioned. €Y. especially L. 8 §§ 3-5 D. " De paenis”,
48, 19. In addition to whipping with a cane, there were, under the later
emperors, whipping with birches (“wvirgse’), with lashes and lkmouts
(“flagellum ).  Balls of lead were later also woven into the knout
(*plumba’) {¢f. e.g. L. .1 €. “De his qui potentiorum nomine”, 2, 15}
(Arcadius and Honorius) and thorns (*‘scorpio”). Cf. Invernizzi, p. 173.
Pauly, * Realenoylklopiidie,” V1, p. 2466. . k .

% (Cloneerning corporal punishment as an addilional punishment in
cases of “ Relegatio”, sentence to ** Opus publicum’, and ‘‘ad metalla’,
¢f. .. 4 § 1 D. ““De incendio™, 47, 9.

# His * Sophronisterion” (“ Legg.”, I1X, 908) is in its fundamental
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who in this respect was in advance of his time. However, gen-
erally speaking it remained unknown to the prevailing opinions
of ancient times. Ulpian did not regard imprisonment primarily
as a means of punishment. Thus in L. 8 § 9 D. “ De peenis ™,
48, 19, he says: “ Carcer ad continendos homines, non puniendos
haberi debet.” The rescript of the emperor Antoninus in L. 6 C,
- “De peenis”, 9, 47, reads as follows : “ Incredibile est quod allegas,
liberum hominem, ut vinculis perpetuo contineretur, esse damna-
tum.” 26 But in the Empire imprisonment sometimes served as a
punishment of short duration # for petty offenses, and also for
cages in which, for the sake of the public peace, the temporary
absence and safe keeping of the offender ® was desirable.?

Hard Labor. — Moreover, since it was customary to punish
slaves by kard Ilabor, and since the lowest class of freemen were
in reality little more respected than were. slaves, by the all-power-
ful imperial officials, the idea easily arose of making use of the toil
of convicted persons in the great works which were heing under-
taken by the State. This idea was perhaps furthered by an ae-
quaintance with the custom of States annexed to Rome?® Thus
even Pliny the Younger ® speaks of the employment of convicts
in public work (** opus publicum ™), such as cleaning sewers, mend-
ing the highways, and working in the public baths. A severer
type of this kind of punishment was a sentence “ ad metalla
~— labor in the mincs —and “in opus metalit.” The convicts
in cach of these instances wore chains, and as *servi poenz *
lost their freedom. For this reason the punishment was always.
for life.® Ileavier chains were worn by those sentenced ““ad
metalla ” than by those sentenced “in opus metalli.”” # These
ideal the theory of reformation of the 1800s.  Cf, Thonissen, **Droit
pénal de la république Athénienne”, pp. 439 et seq.

. % However the passage speaks of the use by the governors of chains
in the prisons, of which the jurists approved.

. 3 As appcars at the eonclusion of the passage, this was not unheard of
in the ease of slaves, Slaves and persons of the lower class wore ofton
actually (though perhaps not legally) treated alike. €Y. also: Fnrernizzi,
pp. 173 ef seq., and Henriot, IT, pp. 361 ef seq.

2 Imprisonment as 8 means of provention was originally limited by
sta;tl.Hsc 10 the term of office of ihe magistrate who inflicted it.  Cf. Momm-
sen, “'Rom. Slaatr.”, H, pp. 149, 529, 530,

. PO L.8§9D. “Depronis ™, 48, 19.  As to the use of imprisonment
in Athens, sec Thonissen, * Lo droit pénal.” p, 114

® We alsj? find among the Egyptians gentences to labor in the mines.
Thor.}%sscn,' Etudes sur I'histoire du droit erimincl des peuples ancicns'”
(Paris, 1869), I, pp. 157 e seq.

# Kp. ad Traj. X, 41

% Cf. Reseript of Hadrian in L. 28 § 6 D, “De poenis”, 48, 19.
# 1.8 §6 D. “De peenis 7, 48, 19. .
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punishments wére popularly regarded as sentences to a slow and
painful death.*® The treatment of these prisoners must have
been very severe ; *® according to the reseript of Hadrian, sentence
to gladiatorial combat {*“ad ludum ™), where, if the chance so
turned, a man might become free, was regarded as a lighter pen-
alty.’® Mention is also made of another kind of penal lubor;
vounger persons were used e.g. in the hunting sports in the cireus
or as dancers, cspecially as sword dancers in the public theatres?’
Often some temporary need was served; thus, Constantine, in
the.year a.p. 319, ordered the governor of Sardinia to cause to be
sent to Rome those convicted for minor offenses; there they were
cmployced in the grist milis. The * constitutio ” which originated
thus “ damnatio in pistrinam urbis Romse  was often renewed.®®
Other Methods of Punishment. — The other principal methods
of punishment of the time consisted of denial of the right to carry
on a trade,®® declaration of incapacity for holding publie office

‘(or perhaps only some public offices), degradation from a higher

rank, and money fines; these, in the Republic might be imposed
e.g. on the complaint ““de residuis ” (failure to account for, and
especially misapplication of public funds), and also under some
circumstances in cases of peculation.®

§ 13, Infamy and Confiscation of Property. — Infamy (“in-
famia '} and confiscation of property were in the nature of supple-
mentary punighments. The former, even in the Xmpire, continued
to be of considerable significance. The ‘“Infamis” could not
{or to speak more accurately, was not entitled to) be appointed

3 . Henviof, 1L, p. 357. ]

% Women, who were considered unsuited for this severe labor, were
sentenced in like eases to “‘ministerinm metallicorum ™, {.e. to serve those
sentenced to work in the mines. Such a sentence could alse be limited
in regard to its duration. L. 8 § 8 D. “De peenis.” If anyone was ill
or weak and had wndergone ten years of his sentence, it was provided
that he ecould be turned over to his relatives for care. L. 22 D. “De

Cenls.” - .
P 36 ¢ Oollatio legum Mosaie,”” X1, 7 §§ 3, 4 (Ulpian). . .
7L, 8 §11 D. “De ponis.” The condemned were also in ihese
cascs * Borvi Peens.” . .

3¢ L. 3, 5, 6 C. Theodos. ** De peenis ™', 9, 40,

1, 8pr.; L.9 §10; L. 43 pr. ID. **De poendis ”, 48, 19,

wT, 5 §2D. “De extraord. ecogn.”, 50, 13. L. 7 §§21, 22 D. “De-
interdictis ot releg.”, 48, 22. There is also mention of & temporary sus-
pension of such rights. (¢f. L. 7 § 20 D. “De interd. et releg.’”). This

‘doubtless was the case, since even according to our modern conception

such punishments are regarded as diseiplinary, .
4 (oneerning loss of rank of Deeurian, ¢f. L. 43 § 1 .. **Do poonis.’

"In other respects distinetions in rank were very important in eriminal

law and procedure,
s f, Walter, 11, § 813. a7
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to a public office.! Confiscation of property, either of all property,
as incidental to every death sentence,® or of a portion only, as
often incidental * to e.g. relegation for life, had, at Rome, under
despotic emperors attained to a considerable importance. It
differed however, from the custom of confiscating property at
Athens * under the power of the people dominated by demagogues.
In addition to the desire for personal revenge and the gratification
of tyrannieal whims, there was also, under bad emperors, the addi-
tional temptation to enrich.the imperial treasury (““fiscus ),
if the prosecution of a man of means was in question. Moreover,
not to mention- the numerous profits accruing to self-seeking
officials from the sale of confiscated property, the bounties
awarded for incriminating information (“‘denunciatio”) pro-
duced the well-known pest of the spy-system. Relations of con-
fidence and trust, made sacred by custom and religion, were dis-
solved by the influence of this poison. The severity with which
it was found necessary to prosecute the making of unfounded
informations and complaints, and the extortions thereby made

possible, were prejudicial to legal procedure. The higher the

stakes for which the accuser or informer played, the less serupulous
would be his choice of the means to carry the case to a successful

conclusipn, and the more prone would he be to attempt to bribe-

witnesses and judges.® The fact that the profession of informer
soon came to be regarded as actually infamous (i.. causing
“infamia ”),” and that accusations® of slaves and freedmen
against patrons were not tolerated,® together with the fact that the

! Thus Sevigny, “System des rém. R.”, II, pp. 201, 202 in relation to
L. 2 C. “I.)evéfgn." 12, 1. Cf. however, L. 2'D, “De off. assessorum”’,
1, 22, 1t is doubtful if infamy “ipso jure” entailed the loss of an office
already acquired. This was not the case in the Empire, since the emperor
and his legal representatives could deprive one of an office as a matter of
discipline. The additional effect of infamy relative to appearance before
& court need not here be considered.

2 gf Geib, 1, p. 115. L. 8 §§ 1-4 D. “ Qui testamenta”, 28, 1.

: - e.g. Paulus, “SBententis Recopte”, IT, 26, § 14; V, 25, § 8.

Cf. Thonissen, “Droit pénal , p. 123. If the State treasury was

empty or in need, prosecutions were instituted.

#Cf. eg. L. 1, “De his qusm ut indignis”’, 34, 9. .

¢ It would also happen that the sccused would bribe the accuser. As
to such a bribery see L. 29 pr: D. “ De jure fisci”, 49, 14. I

"L.1 D.34,9; L.2pr.; L. 44 D). *“De jure fisei”, 49, 14. An ae-
51;;51%&0:9 T,R’Fhl(sh was not made for the sake of pain was not a eause of

A1A., ) .

¢ Conocerning such acensers (“delatores®) of. ially .
170 ef seq.; Rein, p. Sl4: Rudarsﬂf, 11, p. G0, < eepecially Plalner, pp.

? Buch aecusers became liable to punishment under a **Constitutio™
of Severus, L. 2 §6 D. “De jure fisci.” Some of the reasons for re-
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good emperors, especially Titus, Trajan, and Hadrian, proceeded

with the greatest severity against the “ humani generis inimici ”,

the ““ execranda delatorum pernicies ”’, tended to the suppression

of the evil. Nevertheless, in the case of the accusations most

dangerous in these respects, viz. accusations of the crime of ““lése
majesté ”, ® the regard for the sacred person of the “ princeps ”

and emperor -easily. outweighed all other considerations and pre-

vented the evil from being plucked up by the root. '

§ 14. The Range of Crimina! Law. — Concerning the range of
the acts for which punishment was inflicted, there can, however,
be no question but that prior to the end of the classical jurists’
period (except in the case of the crime of “ lése majesté ” and the
persecution of Christians) the criminal law itself did not go beyond
the limits of real necessity,! even though these limits were often
transgressed by imperial despotism. Law tended to develop
more along the line of the protection of private rights and morality.

The * Lex Julia de adulteriis 7 in the time of Augustus (a.u.
736) was in these respects an interesting innovation. Its purpose
was, by means of severe penalties, to check the increasing preva-
lence of immorality, — adultery (of which the husband as such
could not be guilty), illicit relations of men with married -women
and with their own sex, pandering, and marriage and concubinage
among near relations. This statute was peculiar, in that the
general public was made the guardian of the morality and honor
of the family. As opposed to the police power of the State, in-
jury to individual rights and the interest of the family stepped into
the background. While the right of the husband and father of
the married woman to bring this complaint was favored, it was
not exclusive. After a certain lapse of time, a complaint could

jecting such accusations rested partly upon the grounds that the persons
acoused, if members of a high rank, should not be brought to a trial,
and partly upon the grounds that the accusers had shown themselves
especially dangerous, e.g. accusations by one condemned “ad metalla”,
“ne desperati ad delationem facile possint sine eausa eonfugere,” L. 18
§ 3 D. “De jure fisei.” N i

10 |n these cases, a slave was permitted to accuse his master. Cf.
L.6; L.8 § 6 C. “Dedelat.”, 10, 11, . .

! In this respect, there may be considered the weakening of the family

. tie, and the granting of Roman citizenship to a poverty-stricken multi-

tude. The criminal power of the State was obliged to take the place of
tho disciplinary . power of the head of the household and the neta cen-
soria’ ijch being no longer of importance spon died out in the Empire.
However the power of the head of the household was yet often exercised
in respect to married women in the early Empire.

" L. 4 B “De adulteriis”, 48, 5.
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be brought by any third party.® Moreover, the husband was
punishable as a panderer (“lenocinium ") if he failed to bring
a charge against his wifc if apprehended “ in flagrante.” It was
only in a depraved state of society that provisions such as these,
prejudicial to the peace of the family and conducive to extortions,*
could be considered advantageous. The possibility of punish-
ment for “ lenocinium ” (as appears from L. 8 and 9, D. “ De
adulteriis ') goes far beyond the limits within which, at the pres-
ent time, the interference of the criminal law or of the police is
deemed justifiable.

The later extensions by imperial constitutions, senatusconsulta,
and judicial practice,® of the ** Leges Juli de vi ” are more directly
intended for the protection of private rights.® The same is true
of the punishment for swindling (*“stellionatus **).7 Tt is also
important to notice that by this time theft (“ furtum ”) in many
cases was subjected to a public punishment, unconditionally,
in the interest of public security.® In all cases in which there was
a theft of a thing itself (* furtum rei ™), and not merely a theft
of its use (“furtum wusus”) or its possession (*‘furtum posses-
sionis "), public punishment could ensue upon motion of the party
injured; * and this was generally thc practice. * Meminisse
oportebat, nunc furti pleramque eriminaliter agi.” This was the
only means by which theft could be held in check, “ quia visum est

# Nevertheless it is econceivable that there frequontlly were no accusers.
Suetoniug, * Tiberius™*, 35. )

* Concerning abuse of the right of aceusation, ¢f. L. 18 (17) a. BE.D.
“De adulteriis™, 48, 5.

§ % eg. L. 1 §2D."De viprivata”, 48, 7; L. 6 D, eod.; L. 5 § 2;
L. 6 D. “De vi publica”, 48, 6; L. 152 D, “De R. J.”, 50, 17: “Hoe
Jure ulimuor, ut quicquid omnino per vim fit aut in vis publice aut in
vis privatie erimen invidat.”

% The above-mentioned provision against castration was rather in the
nature of legislation for purposes of morality. Concerning the punish-
Eenlt of abortion by a married woman, of, L. 4 D. * De extracrd. crimin.”,

» 11

* Peculiar cases of frand were : the so-called ** Venditio fumi”, swindling
through a pretenso to be able to procure for the defrauded party a position
of honor (¢f. Rein, p. 723); also the ease where a free man fraudulently
allowed himself to0 be sold as a slave. (L. 7 §1; L. 14, 18 D. “De lib.
causa”’, 40, 12; L. 5 § 1 Ir. *“Da statu hom.”, 1, 5. In this laiter ease
the party who permitted himself to be sold lost his freedom as a punish-~
ment, if ho was over twenty-five years of age.

3 Thus “furtum” of *‘abactores”, ‘“directarii”, “‘effractores” and
“saceularii”; also ““fures noeturni’’, ““fures balnearii.” Receipt of
i{}olen goods was punished as a special offenso ; ¢f. Tit. D. *‘De recoptat.”,

, 16,

® The injured party could choose between & civil action and punish-
ment of the theft ‘‘extra ordinem™ : L. 93 D, “De furtis”; L. 3 §1 D,
“De off. pref. vigilum™, 1, 15; L. 15 D. 12, 4. : )
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temeritatem agentium etiam cxtraordinaria cognitione coercen-
dam.” 1® The general tendency of legal development was as
follows: Torts and wrongs which merely rendered their author
lisble to an aceusation in a popular assembly tended to become

-crimes, and, as such, to be subject to criminal punishments, or,

at any rate, might be treated as crimes at the discretion of the
magistrate or of the injured party.! This tendency was in part
based upon the natural order of development of criminal law,
In Rome it was also furthered by the sovereign power of the offi-
cials and by the prevalence of a poverty-stricken proletariat.
Attempt at a crime was punished by some special method of
procedure or under the head of some other crime, rather than by
virtue of a general statutory provision or in pursuance of some
definitely expressed principle. Aceessories to'a erime were pun-
ished in about the same extent as at the present time. Bearing
these two facts in miod, it can perhaps be said that, at the time of
the classical jurists, the range of criminal law covered very nearly
{but not exactly)™? the field of wrongs punishable criminally under

. the early German common law.

Little by little, negligence (*‘ culpa ™) (regard for which was
originally foreign to the public penal law) also became liable
to punishment, particularly in cases of homicide and starting of
fires.®
- §15. The Crime of “ Lése Majests.” — The crime of “lisc
majesté ” proved very important in the practical administration
of criminal law. The interests of the State are naturally suscep-
tible to injuriés in many ways. These injuries may have a very
considerable influence upon the fate of the State; for the State
is not a thing definite and well defined, but to a certain extent
may be conceived as existing at the same moment everywhere
and nowhere. Thercfore laws in regard to high treason and State
treason easily assume an indefinite character. There is in such .

101, 93 D. “De fortis™ (Ulpian).

1 Coneerning insult (“‘injurim’”), of. L. ult. D. “De injur.”, 47, 10
{(Hermogenian); also eg. L. 3 § 7 D. “De sepulero viol.” 47, 12; L. 1
pr. § 1 L. 5 D. “Do extraord. erim.” 47, 11; L. 35 D, *“De injuriis.” .

'* Bome differences are: e.g. according to the ** Lex Cornelia de sicariis”,
many acts are punishable ngch are not punishable even as preparatory
acts; violations of the person were punishable according to Roman law
only when they were “‘injurim:” and only when done with malice (**do-
lose™); offenses against morality were not identical with those of the
present fime. .

2L.3§1D.1,15; L. 4 §1 D. “Adleg. Corn. de sic.” 48, 8: L. 6
§ 7 D. “De off. prees.” 1, 18.
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cases much that is less capable of being expressed by words than
determined by the exercise of raticnal discretion. In a State in
which the ruler is absolute, there is always a tendency to identify
the interests of the rulers with the interest of the State. It be-
comes easy to ascribe to any act, which in fact is contrary to the
réal or presumed interests of the ruler,! the character of harmful-

ness to the State.? When we consider the absolute power of the

emperor; his constant use of it to interfere in the administration
of law; more important still, the time-serving attitude which, in
every absolute government, grows with overwhelming vigor;
the temptation held out by the power of confiscation for treason ;
and the procedure which, in the interest of the State against these
presumed enemies, permits the important guarantees affording pro-
tection to the accused to be set aside,® — when we consider these
things, we need no further explanation of those murders com-
mitted by Tiberius, Caligula, Nero, and Domitian and concealed
under accusations of ““ lése majestd.” Later, in the compilations
of Justinian, we find that these abuses are no longer given legal
recognition.? But the utterances of the jurists, as well as the
imperial rescripts (directed as they were against a body of citizens
presumably timid and peaceloving), reveal what must have
been the practice of those.despots® and of their over-zealous
officials.®

I Thus ““lése majesté” came to be * omnium actionum complementym ™
(Tacitus, ** Annals”, IIT, 38), the crime of the innocent *erimen tllornm
qui erimine vacarent.” ~(Pliny, “Paneg.”, 42.)

* Under Tiberius the slander of the emperor began to be treated as
“lése majestd.” Proviously Aupgustus, under the term  “Crimen
majestatis’, had caused to be prosecuted “libelli famosi” which made
accusations against eminent persons: Tacitws, “Annals™, I, 72. (f.
Paulus, ‘“Sententise Recopto™, V, 29, § 1.

¢ Persons were permitted to bring the charge, whose accusation,
bearing no weight, 1n other cases, had ceased to be given comsideration.
No attention was paid to relations of trust, ete. (L. 7 pr. § 2, D.“Ad leg.
Jul. maj.” 48, 4).” They torturod all or any of the witnesses whenever
they thought any purpose would be scrved thereby (L. 10, § 1, . “De
qust.” 48, 18; Paulus, “Sententie Rece te’, V, 20, 2).

* Thus Marcian feels constrained to observe that the repair or the
unintentional injury of the statues of the emperor did not constitute
“'1se majests,” ~ The law had once punished as ‘‘l3se majesté”. even the
removal of one’s elothes or the chastisement of one’s slave in the vieinity
of a statue of the Emperor: Rein, pp. 533, 544.

PO L2, C* leg, Jul. maj.”” 9, 8 The individual presenting
the matter for deeision had sworn by the spirit of the emperor that he
would deal harshly with his own slave, but had not kept his oath. CY.
concerning the 1Eluniahn:umt of false oaths in which an appeal was made
to the spirit of the emperor, RBein, pp. 533, 534.

¢ Modestinug in L. 7 §3 D. 48, 4, gives a warning to over-zealous -

officials.
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§ 16. Persecution of the Christians. — The persecution of the
Christians bore a certain relation to the punishment of the crime
of ““ lése majesté.” This persecution can be explained as follows.
A State which makes religion an instrument to accoraplish its
own ends, as Rome had done from the beginning, can not remain
indifferent to the intrusion of a new religion. However, it does
not persecute a new cult merely as such, as is done in States domi-
nated by a priesteraft. But it persecutes the new cult as soon as
its own interest seems to demand. Thus the Roman State had
always exercised its right to proceed against any cult which
seemed especially destructive of morality or generally dangerous.!
An example is furnished by the decree of the Senate against the
fanatical cult of the Bacchantes (a.v.c. 547). There is recorded
a large number of laws against the cult of Isis and Serapis and the
suppression of the cult fostered in Gaul by the Druids. As appears
from the general sense of the decree against the Bacchantes, it
was not only those cults which manifested themselves publicly
that were persecuted; Cicero says, expressing the spirit of the
Roman State: ““ Separatim nemo habessit deos; neve novos, sive
advenas, nisi publice adscitos, privatim colunto.” Every new cult
required, as It were, & definite license from the State. :

Now the Christians, prima facie, provoked the suspicion and
hatred of other people who judged by what they saw. They sepa-
rated themselves from their fellow citizens; they refused to attend
the public festivals; they offered no sacrifices to the local deities,
and refused divine homage to the statues of the emperors. Thus
they exposed themselves to blame for any public calamity;
for the people were accustomed to attribute such calamity to the
wrath of the neglected local deities. It was also alleged that
the Christians, like the adherents and participants in other objec-
tionable cults and mysteries, in their secret celebrations revelled
in blood and sensuality. Thus they came to be regarded as guilty
of “lése majesté ”, and, finally, even as * publici hostes.”

The withdrawal of the Christians from all participation in the
affairs of the heathen State, their prophecies concerning the judg-
ment of God which should overwhelm all heathendom and the
wickedness of the age, made them hated by many leaders in politi-

L Cf. Platner, p. 46 et seq. .

-2 Cf. especially Eberl, “Tertullian’s Verhiiltniss zu Minutins Felix”

in the ‘*Historish-philolog. Classe der Konigl. sichs. Gesellschaft der
Wissenschaften ”, Vel. V, N. 5, pp. 19 of seq. (pp. 337 et seq.); Hausrath,

** Nentestamentliche Zeitgesehichte™, IL1I (1874), pp. 297 ef seq.
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cal affairs. These leaders, although they might have found that
Christianity had much in common with their own ideals of moral-
ity, were unable to contemplate a State other than the heathen
State as it then existed. To such men, since they placed their
reliance in the old virtues of the RRepublic and the maxims of phi-
losophy, a foreign. sect flocking into Rome, behaving in an ex-
traordinary manner, and yet reaching such a position as to win
adherents even in court circles, necessarily appeared dangerous.
S0, from the very first, they from time to time punished the Chris-

tians as “rel superstitionis cxternsge,” Thus Suetonins briefly

and without a tracc of pity, says: “ Afflicti suppliciis Christiani

genus hominum superstitionis novee et malefice.” Tacitus also,

while telling of the Christians burnt at Nero’s command as living
torches in his garden, was of the opinion that they deserved the
severeat death penalties. He found fault merely with the fact that
their death appeared to be inflicted at the caprice of an individual 2
rather than as a public punishment inflicted for the well-being of
the State. When Pliny the Younger, who was unable to attribute
any special crimes to the Christians but nevertheless considered
them dangerous, wrote to Trajan for his opinion, the emperor,
desiring no doubt to act in accord with public sentiment, replied
in those weli-known and significant words: “ Conquirendi non
sunt; si deferantur et arguantur, puniendi sunt.” Their prose-

cution was to depend upon whether or not anyone pressed a charge:
against them. The persecution of Christians was thereby made-

legal, whenever demanded by public sentiment. This also ex-
plains the peculiar fact that, at times, protection was afforded the
Christians and their doctrines were allowed to spread, while, at
other times, when the interest of the State seemed to demand it,
they were suddenly proceeded against with frightful severity.
Undoubtedly a doctrine such as that of the Christians could
not spread without arousing hate and persecution. But the
fact that this persecution took, at times, so systematic a form
and emanated from the State, was only possible because, first, of
inherent faults from which the Roman criminal law had suffered
from the beginning, and because, secondly, of its political char-
acter, which, without regard to the injury of specific rights, derived
its conception of offenses from what it conceived to be the. real or

? M Quamguam adversus sontes ét nowssnma exempla meritos miseratio

onebatur, ta.nqua.m non utilitate pubhca sed in smwvitiam unius absume-
rentur”: Toctius, ' Annals”, XV
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presumed interests of the State. Defects 1n the fundamental
conception of law, which to the laity are difficult of comprehension,
have, in stormy periods, exercised an influence upon the fate of a
people.

§ 17. Sorcery and Soothsaying. — The crime of sorcery and

. soothsaying ! is also closely related to the crime of belonging to a

forbidden cult. Belief in the power of special incantations to-
gether with the sacrifice of victitns was an ancient one with the
Romans. During the Republic, public calamities were attributed
to such causes., An extraordinary number of laws were enacted
against them, e.g. in the case of the pestilence occurring in the
city (320 a.v.c.), and during the Second Punic War (541 ao.v.c.).
During the Empire there was an invasion of superstitions from
the Oritent. Mention is often made of the * Chald=i”, “ Aricli 7,
“ Astrologi ”, “ Mathematici ”, and “ Magi.” There was a con-
gtant belief in the power of witcheraft. It was suspected that
Germanicus lost his life from this cause.? There is also frequent
mention of love potions and magie formulas. Sorcery and the
mixing of poisons?® were frequently associated.* Mere soothsay-
ing was not severely punished. But the utterance of incantations
concerning the life of the emperor and the consultation of a sooth-
sayer by slaves “de salute domini ” were punished with death.
Not to mention the frauds which were frequently perpetrated
through the medium of magic,® it was regarded as dangerous in
itsclf, and prophecies concerning the approaching death of the
emperor might cause public tumult. But, since even the
emperors from t'me to time concerned themselves with magic,®
and among the mass of the people these superstitions gradually
supplanted the old State religion, it was impossible to actually
curb the evil.

§ 18. General Circumstances Affecting Imperial Criminal Law;
(1) Class Privilege. — In order to gain a proper conception of the
practical operation of the criminal law of this imperial period, the
following circumstances must be borne in mind. Against the

L 7f. Bein, ‘pX 901 ef seq.; i Platner, pp- 234 ¢ seq.
2 Taeitus, * als”, II, 8 o
8 Paulus, ‘*Sententim Reeeptsa , V, 23, 15; L. 13, D. “Ad leg.

_Corn. de sie.”, 48, 8.  Sorcery for good purposes was perlmtted Charms

for good purpases were much used

i Paulus, ‘*Bententie Recept=®, V, 23, 15.

s Smndllng done by jugglers who went. about with sna.kes is perhaps
referred to in L. 11, D, ““De extraord. erim.” 47, 11,

* Cf. Platner, p. 287, Rein, p. 905.
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powerful influences of the commerce of the world pouring into Rome,
the large property interests owned by freedmen and persons occu-
pied in ignoble callings, and the absolute power of the emperor,
the old Roman freedom, once the pride of the citizen, could no
Iongf:r prevail. But the emperors felt the necessity either of pre-
serving established legal privileges or of creating new ones in their
stead. Since, in reality, it was only the Senate who retained a
semblance of political rights, these privileges must be made to
reveal themsclves in the criminal law.! They cost the emperor
noth-ing, and they also enabled him to interfere constantly in the
administration of the law by the governors of the provinces, and
to rel.:nind them and their underlings of their subjection to the
superior power of their emperor.? Thus, in the Digest, under the
title ** De peenis™, the first place is given to a passage from Ul-
pian, in which, before everything else, attention is called to
distinctions of rank in the determination of punishments. For
the higher classes® relegation and deportation were the regular
penalties. The former applied to substantially the same classes
of cases punishable under the old “ Leges judiciorum publicorum  ;
the latter was for cases covered by the ““ extraordinaria coercitio.”
But: a desire to aggravate or mitigate the penalty would cause
111d1}r1dual cases to be shifted from one group to another! The
punishments for the lower classes (“ humiliores ') were the death
penalty, condemnation “ad metalla ” or to “opus publicum ”,
or corporal punishment.* However, in the case of crimes agaiust

! This tonrdency did not cease completel i i
) . ¥ until the time of Mareus
ﬁurehué aﬁmd Alexander Severus. Under despotic emperors such as
cro, gula, and Domitian, capital punishmont of prominent men
g&s vcrf frec_[ucqt, and the most distinguished men of the Statc might
pc f?gn aboring in penal servitude on building streets: Von Helizendorf,
2 Phis is very apparent in the i i i
Ty 3 punishment of deportation, which was
eggfloyg}:l against those of higher ranlk. This eould lake place only by
virtue an uzn]??rla,l eonfirmation of the decree of the governor of the
prov;nee: The “prefectus urbi”, who was in Rome and passed judg-
Eﬁg a3 1t were, under the eyes of the emperor, had authority to sentence
3%%0“1?“0'1 K L. }:2[, §% ]%, 2, “De peenis”, 48, 19.
., menators, Knights, Decurions. Apparently other persons could at
Judlgiilal diserclion be treated as * honestiores.” Concerl?njng the spnei?;l
gglw oges of veterans and their children, of. L. 3, D. ““De veleranis”
’413 ; of. especially Von Holtzendorff, p. 111. ’
ther ggﬂlrt(iln:)gnl t}) Ig:.d;ag;:lregu]@tm. apart from eages of *‘ldsc majests”,
» }51: D2-8“De pcenis."’ pi punishtment in cases of murder of pg_.rents:
- 28, §8 2, 9, D, “De peenis.” Ti is natural that many e
9‘0]51391111[:.;9&3}}1 ma,l:u'nil sueh_dﬁi;ajllainctions. According to L?r 1861,.0?2‘?%‘?
1s °, corporal punishment unjustl d

statutory “‘Infamia”, which would ot.heilr\:isye euﬂ];ugz:gonc procluded the
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the emperor, all these distinctions vanished. In the graver cases
of ““ Idse majesté ”, individuals of any rank were liable to the death
penalty ;¢ generally, deportation was deemed a sufficient punish-
ment for those of the highest rank; but upon those of a lower
rank (' humiliores ”), the death penalty in the terrible form of
“ bestiis objici ’ was inflicted.

(2) Administration of Justice by State Officials, — Justice
administered by officials, which, as early as the first century after
Christ had completely crowded out and replaced the old adjudi-
cations of the people, reminds one in many of its external features
of criminal justice as it is to-day administered in the larger cities.
We find, as shown under the title in the Digest, “ De custodia et
exhibitione reorum ”, an extensive and precise system of imptis-
onment, with rules for the transportation of prisoners,” a register
of previous convictions? a record of prisons, and regulations to
secure the humane treatment of prisoners held pending trial.
The accusatory principle of procedure, although not directly
abolished, tended more and more to become less important and to
lose its real significance.® Tt was the duty of the numerous police
officials to investigate crimes, and in their official capacity to in-
stitute criminal proceedings; the officers acting as magistrates
were, as # matter of fact, the absolute masters of the procedure. .

This manner of administering justice under the absolute power
of officials, while in many respects preferable to the old adjudica-
tions of the sweorn jurors, which were liable 4o be influenced by
corruption, furthered informal and arbitrary methods,' and
also gave rise to a variety of abuses on the part of the superior
officizls and their subordinates."

& Paulus, “‘Sententise Receplee™, V, 29, § 1.

7 L. 2, C. " De exhibendis et transmittendis reis”, 9, 3; L. 4, C. “De
custodia reorum ”’, 9, 4.

s, 11, §1, . 4% 3; L. 7, D. eod.

¢ [On this subject of procedure, see Mitiermaier's chapter on Roman
procedurc, in Esmein's ' History of Continental Criminal Procedure™
(1913, transt, Sémpson, in the present Saries). —Eb.}

1 Ay shown, e.g.in L. 18 §§ 9, 10D. ' De quazstionibus’’, 48, 18. The
“I’mpses provineie would cause the prisoners to be brought before him
in large numbers from the prisons, and judgment could he passed im-
mediaiely upon the event. The passages provide that the * Preses’”
should pive notice of the days of visitation and hearing, so that the ac-
cused could prepare their defense and not be completely taken unaware
-in the mutier of proof. 7. alse L. 12 D. “De publ. jud.”, 48, 1. ]

1 Apainst the seandalous abuses of the subordinate officials and their
attempts at extortion L. 1 C. 9, 4 (a.n. 320) was direeted. Concerning
wrongful judgments and corrupted witnesses, ¢f. L. 18 § 6 D, *De adul-
teriis ™, 48, 5. :
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Continued Disregard for the Criminal. — In its changed form,
the Roman criminal law remained true to its old attitude of dis
regard for the party who was sentenced. As in ancient Greece,!?
s0 in Rome it was not considered worth the trouble to give empha-
s1s to a proper relation between the punishment and the crime, or
to give much thought to such matters. There is here, as it were,
a trace of the old manner of regarding the criminal as an enemy
of the State, against whom one may resort to any expedient.
There is not the faintest trace of the idea that after all the com-
munity must share the blame for the crime. Yet the Roman
criminal law of the classical period is far removed from that
attitude of grim self-satisfaction which is encountered in the
deliberate aggravation of the offender’s suffering, which later
prevailed, under the influence of theological ideas, from the latter
part of the Middle Ages until the 170053 DBut identical
severe penalties were applied to crimes of a very different nature ;
and if the time or the circumstances made it necessary, the most
terrible sufferings of the condemned seemed a matter of small
moment. Thus we find the same punishment of dcportation
inflicted for an act of violence whereby no injury was wrought,
for the seduction of a virgin,™ and also for a murder perpetrated
b;y use _nf poison.'*  Anyone, who, without authority, e.g. to satisfy
'Lus curiosity, opened or read the testament of another person dur-
ing his lifetime was sentenced to deportation,'s probably * ad
metalla.” With disregard for the natural instinet of liberty,
they did not hesitate to penalize with atrocious additional punish-
ments attempts of prisoners to escape” If a crime was being
frequently committed in a certain locality, the punishment could

oo P Cf. Thonissen’s ecomments on Plato’s philosophy of eriminal law:
Le droit pénal de la république Athénienne ", gp.nyS ef seq. Con-
cerﬂnég the expressions uf‘ ‘the Gresek orators, sco Thonissen, p. 73.
q S eg. 8 §3, D. “De peenis™, 48, 19: “Nee ea quidem poena
amnarl quem oportet, ut verberibus necetur vel virgis interimatur nee
to}r':lgnentls. Morc_over, the barbarous methods of capital punishment
:f ch were used, insofar as they were not preseribed by the arbitrary
espotism of individual emperors (see Fnvernizzi, p. 177, and ey, Sue-
iomz.}ais, a8 to such eases of atreeious punishment), were not founded so
rrttﬁe upon an attempt to give pain to the eriminal as upon religious and
other motives, ¢.g. upon the ideal of a certain *talio” or retribution, —
e.g.uthe punishment of being hurnt alive for arson. '
undéfgggnrgu&i ::Jc;n Is:ﬁaiei 2 b](:a) ‘D{ loaxt.ra.cn-h(z;:l erim.” 47, 11, ihere could
. . i { L f
the “comites™ of the chief oﬁendlfar.a pupisiment 1 such cases, even of
'8 Cf. Von Holizendorff, p. 130,
1t L. 38 § 7D, “De pmenis”, 48, 19,
¥ 1.8 §7D. “De prenis 7, 48, 19.

48

Craprrer 1] THE ROMAN LAW [§ 18

be increased,'® according to Saturninus, to make a public example.
As appears from the persecution of the Christians and especially
from the famous rescript of Trujan above mentioned, when the
interests of the State were in question, there was no very exact
discrimination between guilt and innocence, Thus a decree of
the Senate passed in the time of Nero provided that if anyone
suffered a viclent death at the hands of his own slaves, even those
slaves should be executed who were freed by his testament 1?
and who were kept at his home; and Tacitus,? while he makes
mention of this, sees herein nothing out of the ordinary. * Fac-
tum est senatus consultum ultioni juxta et securitati.” Condem-
nation to death in the gladiatorial sports or by exposure to wild
beasts in the public theatres, in which case the prisoner was often
leng in anguish under the prospect of this terrible death,® are other
examples of this same attitude of indifference.

Reversion to More Primitive Conditions. — A gystem of law,
possessed of these characteristics, was always in danger of revert-
ing to its condition in much earlier periods. The abnormal devel-
opment, which we have noticed (e.g. in the crime of “ lése
majesté ’), the prosecution of crimes after the death of their
author, the “ damnatio memorize 7, and the punishment inflicted
upon even the descendants of those guilty of *‘lése majesté”,
— all these are not to be attributed solely to the despotism of

13, 8§10 D. “De poomis”, 48, 19,

19 The large numbers of slaves in Rome must often have appeared
dangcrous enough; that thc slaves, in such cases as the above, should
all Ee put to death was an old eustom: Teecitus, *‘Annals’, XIV, 43,
Cf. tit. D. “De 8Co. Silaniane ct Clandiano™ 29, 5. Those slaves

-only were spared who could prove that they hasiened fo the assistance

of their master. Kven Hadrian, who was usually mild of disposition,
gave & reseript to the effect that a female slave, who (perhaps from as-
tonishment or fear) had not called for help, should be put to death:
L. 1, § 28 D 29, 5.

2 Annals, XTI, 32. o ]

2 Colatlio Leg. Mosaie. XI. e.7 § 4: ‘““Ad gladium damnati' confestim.
eongumuntur vel eerte intra annun debent consumi.” There is no doubt
that the provineial magistrates often sought to add lustre to the theatre
by bringing large numbers of condemned persons into eombat with lions,
tigers, ete. It was against this ahuse that the prohibition contained in.
L. 31, §1, D. “De poenis”, 48, 19, was directed; in accordance with
which, criminals were not to be transported from one provinee to another.
Indeed, il is stated in the same passage, concerning conviets who have
distinguished themselves in such combats and have for the fime heing
escaped with their lives, that word be sent to the Emperor, if therc can
be this delay, that these conviets arc worthy to be presented before the
people of the City of Rome! Sometimes the spoctalors desired the re-
lease of the combatants beeause of their bravery and recklessncss of
life, But the provineial magistrates were not to comply with such desires.
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the emperors. As has been shown by Mommsen, there were
revived during the Empire many of the fundamentals of the old
Roman constitutional law; and the same result could well take
place in the ficld of criminal law.

§ 19. Infuence of the Jurists. — This method of administration
of justice through State officials made possible another and an
entirely distinct influence, exercised by judicial practice. Even
the imperial officers ought not in theory to allow themselves to
pass their own judgment either upon the deed or upon the per-
sonal merit of the accused. Neither were they to frame the pen-
alties according to the exigencics of general public policy.! In
theory they appeared only as administrators of the statutory law,
or of the will of the emperor or of the Senate, which had the same
force and effect as a statute.? Nevertheless, viewed from another
angle, the jurisdiction of these officials did go further. They were
not (as were the ‘‘ qumstiones ”” of the old popular courts) lim-
ited in such manner that they could only take cognizance of one
certain offense and decide the guilt or innocence of its alleged
author? They investigated, at least as far as could be done by
official proceedings, the facts of the case in cvery conceivable
juristic aspect, and their authority in the fixing of penalties was
very extensive.! Penalties were sometimes left entirely to their
- discretion. In some cases they could, of their own authority,
even 1mpose the death penalty; and Ulpian in the Digest, under
the title * De poenis 7, makes the general statement: * Hodie
licet el qui extra ordinem de crimmine cognoscit guam vult senten-

. ! “Bemper graves et sapicntes judices in rebus judieandis, quid utilitas
civitatis, quid eommunis salus, quid reipubliee tempora poseerent,
cogitaverunt™ : Cicere, *‘Pro Flaceo™, ¢. 39. Cf. herewith (eib, *'Ge-
sehichte”, p. 301. The latier, however, goes too far in speaking of the
freedom of the lay judges (jurymen) from being bound by the law, and
one must not forget that very ofien Cicero expresses a partizan point
of view. 'To the contrary, cf. Seeger, *' Ueber das Verhiltniss der Straf-
rechtspflege zum Gesetz in Zeitalier Cicero’s” (1869).

? But the emperor himself and the senate, wher passing judgment as
magistrates, did indeed eonsider themselves justified in exeecoding exist-
ing laws (cf. Geib, p. 657), and the jurists and thec eourts constantly as-
sumed rather a wider latitude for them than would be coneeded in our
times (of. Savigny, ““System des rom. Rechts”, T, p. 300). The judges
eould not romit & sentence when once it had been passed. The right
to remit sentences remained the exelusive prerogative of the emperor
(L. 27 pr., . 48, 19}.

# [On all these terms of Roman procedurs, congult Mittermaier’s chap-
ter in Fsmein's “History of Continental Criminal Procedure” (1913,
in this Series}. — Eb.

1
* Cf. Geib, “‘Geschichte dés rom. Criminalproeess”, p. 660, and the -

authorities there given.
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tiam ferre vel graviorem vel leviorem, ita tamen ut in utroque
modo rationem non excedat.” Now this “ratio” in the inflic-
tion of punishment was supplied by the judicial law embodied
in the opinions (‘‘ consilinm ) emanating from the learned jurists.
In spite of the interference of the absolute power of the emperor,
in spite of the corrupt fibre of the officials and the corrupt human
elements with which it had to deal, the jurists’ learning performed
its task. There can be no doubt that the science of law was at
this time a real force, and that it performed its labors with no
low degrec of moral sensibility. “ Que facta ledunt pietatem,
existimationem, verecundiam nostram et ut generaliter dicam
contra bonos mores fiunt nec facere nos posse credendum est >’ 8
is the well known utterance of the most famous of all the Roman
jurists, a man who was himself executed by Caracalla (more
correctly, murdered) as guilty of high treason.

The truth is that the ancient world, which regarded criminal
statutes merely as a means to insure the punishment of an act
deserving punishment, did not realize that the imposition of a
penalty in excess of the plain meaning of the statute was not com-
patible with the security of the rights of the individual.® The
Roman lawyers felt themselves justified not only in imposing pen-
alties ““ ex sententia ” and “ ad exemplum legis 7, 7 but also in
inflicting punishments, whenever the exigencies of life seemed to
require it, for acts which previously had not been the occasion for
punishment.®

But even here, as remarked, practice did not go beyond the
limits of actual necessity. Roman jurists, even in the case of

_the crime of “lése majesté”, contending successfully against

imperial despotism, introduced a distinction between “ perduel-
lio ” and thie other cases of ““1ase majesté ”, and limited to the
former the severe penalties which were indiscriminately imposed
by the emperors.® They succeeded in getting the emperors to

5 L., 15, D. ““De conditionibus”, 28, 7. ) .

& (. as Lo Athens, Thonissen, * Droit psnal de la république Athénienne
etc.”, pp. 66, 140 ef sey. Cf. as to Rome, Henriot, ** Meeurs juridiques ™,
ete., 11, p. 106. _ _

TOf e L6, §1, D “De V. 8. Also L. 22, §§ 8, 9, D. 48, 10, “De
lege corn. de fulsis.”  Also L. 7, § 3, D, 48, 4, and Rein, pp. 225, 226.

s f, Tit. D. *“De extraord. erim.” 47, 11, and in reference thereto,
@eib, " Cteschichte”, p. 661. In the later empire, when the jurists’ learn-
ing was in its decadence, the emperors sought again to restrict the au-
thority of the judges. The prohibition freely to construe a statute, which
was repeated by Justinian, had been enacted a century before his time.
f. Geib, ** Geschichte”, p. 663.
2L, 11, D, 48, 4 (Ulpian}.
. a1
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give their sanction to the notable expressions of L. 7, § 3, I). 48,
4 concerning “ 1&se majesté.” In addition to all this, we owe them
our thanks for those two fundamental maxims, so far reaching in
their consequences, which to-day dominate the criminal law and
procedure of all civilized nations: * Interpretatione legum peens
potius molliendee sunt quam exasperandz ”,!° and ‘“Satius esse im-
punitum relinqui facinus nocentis quam innocentem damnare.”” 11
We also owe our thanks for the notable utterance of Marcian 2
concerning the imposition of penalties.* Again, we are in-
debted to Roman criminal lawyers for a correct theory of respon-
sibility, and for those titles of the Digest which to-day are often
too little appreciated, viz., “ De furtis ¥, ““ De injurias ”, and
“ De falsis ”; as also for the title “ Ad legem Aquiliam ”, so im-
portant for that cardinal point in criminal law, the relation be-
tween cause and effect. The last-mentioned title, as a result of
the slight regard of their law for the consequence of an act, had
influence only in private law, and was not made applicable to
criminal law until the Middle Ages. However, since Roman
criminal law from the beginning paid toc little attention to the
protection of private rights, and assumed, as it were, the character
of police regulations, Roman juristic practice did not attain that
high degree of development in the criminal field which we so much
admire in Roman private law. This‘is shown hy the history of the
theory of * dolus 7, which, though the Roman criminal law laid
so much stress on “ dolus ”, was left only partially developed;
the ultimate result of an act was in general given little considera-
tion, and “dolus ” can be accurately comprehended only when
it is congidered in rclation to a specific result. But, perhaps it
is on account of this very thing that the Roman criminal law had
so stimulating an influcnce upon the German Law.

§ 20. Influence of Christianity in the Later Empire. — In the
ls-i,tcr Empire, the criminal law, upon the whole, tended to dete-
riorate. Just as the Christians had previously been persecuted,
50 now the power of the State, since the conversion of the emper-
ors, was directed against the heathen, whose practices were

L, 42, D. * De poenis®™, 48,

19,
L. 5 pr, D. “De poenis™, 48, 19. The passage is taken from a

rescript of Trajan.

% L. 11 pr., D. *De poenis”, 48, 19. i

® Other maxims are: “In maleficiizs voluntas spectatur, non exitus.”
Res:enp’t: of Hadrian in L. 14, D. 48, 9, “Cogitationis penam nemo
patitur”: L. 18, D. 48, 19. *“Nee consilium habuisse nocet nisi el fac-
bom ‘secutum fuerit’”: L. 53, § 2, D. “De V. 8.” (Paulus).
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forbidden by stringent laws! and soon, also, against heretics,
i.e. those who rejected the beliefs declared by the State to be
orthodox. Tt was now the heretics who were regarded as of-
fenders and enemies of the Christian State. But the right of prose-
cution was by no means delegated to the Church; ner were
individuals put on trial for their personal beliefs. This frightful
calamity did not come to pass until the domination of theology in
the Middle Ages. As yet, only the adherents of certain sects,” were
persecuted, under special penal statutes of varying stringency, or
were in some other way placed at a legal disadvantage.®? Consider-
ing the hostility of parties within the Church towards each other at
that time, there were among these sects many which could not well
be tolerated without danger to the peace and the public safety.*

At this time, new and stringent penalties were laid down for
the protection of the Church and the clergy. Laws were cnacted
against the disturbance of worship and against acts of violence
toward members of the clergy when performing their duties, against
seduction of nuns,® interference with the right of asylum afforded
by the Church, and the violation of its privileges by public offi-
cials.® But the State, as it gradually became weaker, felt itself
constrained to restrict with penal laws the extreme power of the
clergy and its followers, although it made use of the Clergy in the
supervision of the officers of criminal justice.” Thus, e.g., “ con-
venticula * in private houses, which often occasioned disturbances,
was stringently prohibited. Against the abuses of the * parab-
olani ” (the caretakers of the sick and needy of the Church}, who
were often at the absolute disposal of a bishop and constituted a
powerful hody-guard,® there were directed such provisions as
L.17,C. 1,3 (417 A.p.).2

1 Plainer, pp. 248 ef seq.

t Christians going over to the beliefs of Heathendom or of the Jews
were also punished; c¢f. Platner, pp. 264 et seq. To offer eireumeision
to a Christian was later a capital oflense. :

¥ Platner, pp. 202 of seq. . :

1 (0. e.g. L. 2and 3, C. Theodos, 16, 4 (a.n. 388, 392), These statutes
forbade unauthorized disputations coneerming religion. L. 5 C. (“De
his qui ad ecclesiam™) 1, 12 {(a.p. 450, Marcian) threatened such cases
with “ultimum supplicium.”

3 1. 5, C. “De cpiseopis ot elerieis™, 1, 3.

¢ Az to all these matters, of. Plainer, pp. 269 el seq. .

. 7 The bishops e.g. inspected the prison. L. @ C. “De episeopali au-
dientia”, 1, 4 (a.p. 409, by Theodosius).

s, 15, C. 1, 3 (a.p. 404, by Arcadivs and Honorins). As to the
interference of the Clergy with executions, f. L. 6, C. 1, 4 )

* Cpneerning acts of violenco by the “Mona.ehj,”, cf.’ L: 6, C. 1,4 and
L. 16, C. Theodos, 9, 40 (a.n, 398).
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The importance which the clergy gradually acquired in the
State is shown by the inclusion, in the imperial legislation, of even
such provisions dealing with matters of discipline; as, I. 19,
C. 1, 3, which forbade priests to live with women other than near
relations, and Novel 123, c. 11, which forbade them to play the
game of draughts.

Protection of State Bought by Numerous Penal Statutes. —
The State now endeavored by means of countless penal statutes
to protect itself against cnemies of every character. Thus it
sought to protect itself against the increasing inroads of the Bar-
barians by prohibiting, under penalties, the instruction of Bar-
barians in the art of ship-building,'® and also the trade in weapons
and articles the possession of which aided the Barbarians in war.!
Against powerful landowners who began here and there, as it
were, to play the part of sovereign, it protected itself by criminal
provisions forbidding private prisons 2 and armed bodyguards
(“isauri ”}.® There were also statutes against persons who
usurped property belonging to the State treasury (“fiscus”) or
rights therewith connected, and against misuse of the imperial
mails,"* interference with commercial intercourse with the metropo-
lis, and arbitrarily raising the price of grain.!®* The State also pro-
tected itself against the faithlessness or negligence of its own
officials by the imposition of heavy fines.

Other Effects of the Influence of the Church. — Apart from
the persecution of heathen and heretics and the above-mentioned
offenses against the Church, the influence of Christianity is seen
in the different manner in which adultery was treated. The

1T, 25, C. 9, 47 {a.D, 419). °

u ¢, L. 11 pr., D. “De publicanis™, 3%, 4. Also L. 2, C. “‘qum res
exportari non debeant”, 4, 41 (Mareian). The exportation of gold also
%ﬁ fo;'bidden in L. 2 C. *De commerciiz” 4, 63 (by Valentinian and

£ns).

2 ¢f. L. 28, §7 D. “De poenis®, 48, 19; also L. 1, C. “De privatis
cmer(})? hIS; 10 C Ad leg, Jul. d bl. 9,12

1 i eg. e vi publ. 5. priv.”, A.D. 468, b
Lec and Anthcmlus) : ( d

1 Ag to ull these matters, ¢f, Platner, pp. 300 ef seq.

5 Attention was given to foodstuffs (“annona’™) as early as the Re-
public. Originally offenses of the kind mentioned were punished by the
®diles with a fine or were arbitrarily ‘punished upon a eomplaint brought
before the people. Later the * Jp ulia de annona™ was in force. CJf.
as to speculation in grain ospacla]ly L. 6, D. “De extraord. erim.”, 47,

11. As to illegal monopolies, ¢f. L. un. C. “De monop.”, 4, 59. Cf.

Rem. éﬁg 829, 830,
nemlly expressed in pounds of gold: ¢f. Von Hollzendorff, pp.
134 et seq.
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right of filing an accusation s limited to the married parties them-
selves and their nearest male relatives. Thus adultery appears
more as an offense against the family, and the relation of mar-

Tiage 1s no longer ruthlessly sacrificed to the interests of the police

power of the State.”” " This same influence also appears in an ex-
tensive political protection of slaves,!® in whom Christianity saw
primarily the friend and brother. It is also shown in the severer
penaltics now inflicted for a great number of crimes.® As ap-
pears in the so-called “ Collatio Legum Mosaicarum et Romana-
rum”’ (composed presumably during the 300 s), there can be no
doubt that the Church, regarding divine and human justice as
identical, began to lay claim to the right to legislation in temporal
matters, and to act in accordance with the Mosaic legislation (as
at that time understood). Making appeal to certain familiar
passages in the Scriptures, the Church began to demand the death
penalty in a number of cases in which it had not been used by the
Roman law, or, if used, had been applied with certain reservations
or to only the lower classes of the people. Thus, there may be
attributed to the influence of Chrstianity the infliction of the
death penalty for adultery, cnacted by Constantine but later
repealed. The death penalty was also introduced by Justinian
for cases of Incestuous marriage. Moreover, in the words of
L. 3, C. “ De episcopali audientia 1, 4 (by Valentinian, Theo-
dosius, and Arcadius) ““ ITomicida et parricida quod fecit semper
expectet ’, we encounter significant thoughts of obligatory retali-
ation in kind (¥ talio ) which are forcign to the Roman Law.
Last Stages of the Boman Criminal Law. — The chief cause,
however, of the death penalties, which were so frequently
enacted in the later Empire, was the caprice of the emperors
and a system of legislation which was calculated to serve
temporary purposes and had lost all sense of the distinction
between punishment for crime and punishment for police pur-

17 This change was introdueed by Constantine. Cf. particulatly Von
Wachier, * Abhandlungen a. d. Strafreehts”, pp. 118 e seqg. and L. 2, C,
Theodos. 9 T{L29[30]C.J.9.9): “ne volentibus temere licent Foedare
connubia.”

% Of eqg L. 6, C. 11, 41 “De spectaculis” (a.n. 428) which forbade
masters to place ‘female slaves in brothels. Constantine had previously
forbidden (sf. L. 1, C. * De emendatione servorum”, 9, 14) the existing
custom of mhumanly flogging slaves as 8 pumshmcnt for homicide.

1 The counterfeiting of a ‘‘solidus’ was punished by burning alive
by L. 5, C. Theodos. 9, 21. Peculation entailed the death penalty (L. 1,
C. Theodos. 9, 28), as did also the origination and cireulation of “Tibell}
Tamosi™ (L., 10 C. Theodos. 9, 34). .
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poses. Reckless experiments were made with a crude theory of
deterrence, without knowledge of the effect which excessive and
varying penal provisions have upon the morals of a people. In
this respect, it is sufficient to recall the barbarous penal provi-
sions of the despotic Constantine against the crime of abduction,?
and the provisions of the Code of Theodosius which threatened
with severe criminal penalties the wearing of trousers in Rome
or the wearing of long hair; to recall also the passage which pro-
vided deprivation of all honors and possibly deportation for
those who ventured to use a thorn stick in urging horses of the
imperial posts.™ :

‘Many of those deformities of the law were indeed repealed by
the better emperors, among whom Justinian may be included.
Ilowever, on the whole, the principles of the Roman criminal
law, excellent in many respeets, had only an uncertain and pre-
carious application. They were known to the jurists but were
never the absolute property of the people. On the other hand,
it may be regarded as fortunate that these principles were pre-
served in the compilation of Justinian along with the numerous
arbitrary fcatures belonging to Roman State crimes and probably
inseparable therefrom. The genius of the Germanic peoples was
able to reject the irrational elements and at the same time to make
the fundamental principles the permanent property of the entire
civilized world.?

20 Molten lead was poured into the mouth of the nurses (or governesses)
who had loaned their assistance: L. 1, (. Theodos. 9, 24. .

2 As to this and similar matters, of. Von Hollzenderff, p. 146.

2 There islittle of immediale interest for the history of German eriminal
law in the history of Roman criminal law after Justinian. It is deserving
of notice, buf not readily explainable, that the later Greok law had much
in eommon with the German eriminal law of the Middie Ages. Thus
there was to be found composition and settlement with the injured party.

Cf. E. Zacharid v. Idngenthal, ''Geschichto deos gricchish-rémischen
Rechts” (24 ed. 1877), pp. 303 ef seq.
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§ 21. Prominence of the Element of Vengeance. — The prim-
itive Germanic criminal law,* far more distinetly than that of the

1 In vegard to the matber contained in this ehapter the following writers
may be consulted: Wigrdn, ‘‘Geschichte und Anslegung des Salischen
Gesetzes” (1808); Henke, “ Grundriss einer Gefchichte des deutsehen
peinlichen Rechts™ (2 vols. 1809), ¢f. Vol. I, pp. 1-108: [ichhorn,
“ Deutsche Staals- und Rechtsgeschichte ™ (5th ed.s), Vol. I, §% 71, 206;
Rogge, *Usber das Gerichiswesen der Germanen (1820); Joercke,
“ Handbueh des deutschen Strafrechis™ (Vol. I, 1827), pp. 10 et seq.;
Grimm, © Denlsche Rochtsalterthiimer™ (2d ed. 1854); Abegyg, ** Unter-
suchungen aus dom Gebiete dor Rechtswissensehaft 7 (1830) ; Warnkdnig,
s Plandrisehe Rechisgeschichte * (3 vols, 1838-39) ; Von Woringen, ** Bel-
{riige zur Geschichte des deutschen Strafrechts”, 1, © Erlinterungen fiber
das Compositionenwesen ' (1836); Wilda, **Das Strafrecht der Ger-
manen” (1842); Von Wachier, * Beitriige zur deutschon Geschichie, in-
besonderor des deulsehen Strafrechts” (1845), II, “Das Faust- und
Pehderecht des Mittelallers 7' Walter, * Deutsche Rechtsgﬁschwhte_”
(2d ed., 1857), Vol. 2, pp. 319417 ef seq.; Du Boys, “ Histoire du droit
eriminel des peuples modernes” (4 vols. Paris, 1804 ef seq.); Wailz,
“ Deutsche Verfassungsgoschichto 7 (3d.ed. 1880), I, especialty pp. 418-
442 Kistlin, * Geschichte des deutschen Strafsrechts im Umriss, heraus-
gegeben von Gessler ” (1859), pp. 58 cf seq., (eib, ¢ Lehrbuch des deuntschen
Strafrechts ”, T (1861}, pp. 152-196; Osenbriggen, * Das alamannische
Strafrecht im Mittelalter’” (1860); Osenbriiggen, ** Das Strafrecht der

" Langobarden ” (1863); Vor Holizendor[f, ** Handbuch des deutschen Straf-

rechts”, 1, pp. 57—67; Dahn, * Westgothische Studien” (1874), pp. 14{},-,
242; Pasquale del Giwudice, *La vendetla nel diritto. Langobardo’
(Milano, 1876); R. Léning, “Deor Vertrugshruch im deutschen Recht ™
{1876); Dahn, * Fehdegang und Reehtsgang der Germanen'd (1877);
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Romans, is based upon the principles of vengeance? and self-
defense. 'This eriminal law, when it assumed the form of ven-
geance, belonged only to the party injured or his kinsmen
(“sippe ").> However, the party injured might be the com-
munity at large, if the offender made a direct attack upon
the community, or fell short in the performance of duties
owed to it.

The criminal, then, is the enemy of either the individual or the
community. But it is only in the latter case (since it is onlyin
his relation to the community that the early German appears as
subjcct to authority) that the idea of public or State punishment
acquircs prominence. Thus, in the “Germania’ of Tscitus?!
the expression “discrimen capitis intendere” refers only to direct
offenses against the community, such as treason, going over to
the enemy, and disgraceful retreat® in battle; while the worst

Von Wachier, ** Beilagen zu Vorlesungen iiber das deutsche Strafrechi”, T
(1877}, pp. 77 ef seq.; Jasirow, *Zur strafrechilichen Stellung der Sclaven
hei Devischen und Awngelsachasen’ (1878):; Sickel, “ Geschichte der
deutschen Staatsverfassung’, Division I, “* Der deutsehe Freistaat ™ (1879),
[Cohn, * Die Verbreshen im éffentlichen Dienst, nach altdentschem Recht "’
{Karlsruhe, 1876} ; Bennecke, ‘ Geschichte des deutschen Strafprozesses’
(Marburg, 1886); Budde, ‘* Ueber Rechtlosiglkeit, Ehrlosigkeit und Echt-
losigkeit” (Bonn, 1882); Kohler, * Studien aus dem Strafrecht’’ (Berlin,
1895} ; Beschiitz, ** Dio Fahrlissigkeit innerhalh der geschichtlichen Ent-
wickelung der Schuldlehro: Theil I: Vom primiliven Strafrecht bis zur
peinlichen (orichtsordnung Karls V*’; Brunner, ‘“*Deutsche Rechtsge-
schichte”, 1st ed., FLeipzig, 1887-1802; 2d ed., Vol. 1, 1906 ; Hoegel, ** Ge-
schichtc des Gsterreichischen Btrafrechts in Verbindung mit einer Erliu-
terung seincr grundsifzlichon Bestimmungen ”’, 19045 ; K. Maurer, * Vor-
lesungen diber altnordische Roechisgeschichte™; Vol. 5, ¢ Altislindisches
Strafrocht und Gerichtswesen”, 1910; Heusler, **Das Strafrecht der
Islindersagas ™, 1911 ; Gierke, ‘“Schuld und Haftung im alteren deutschen
Recht ™, 1909; Ieusler,:* Institulionen des doutschen Privatrochts ",
}g?g—]ﬁ, Schrader, ** Lehrbuch der doutschen Rechtsgoschichts”, 5th ed.,

2 “Lex Bajuv.” VIII, ¢. 8 “secundum legom vindicta subjaccant.”

¢ Tacilus, “‘Germania™, e. 21: ‘“‘Suseipere tam inimicitias seu patris
sel propingui quam amicitias necesse ost.”” As in the early stages of
legal development with other peoples, vengoance appears as a moral
duty. Awy proof of this, it is only necessary to reeall tho Nibelungensage.
As to the Norse Sagas, in which vengeanca is enjoined upon near blood
relatives as a moral duty, see Wilda, pp. 172, 177. '

t “Germania ", e. 12.

, * **Licet apud consilium accusare quogue et diserimen capitis intendere,
Distinctio peenarum ex delicto. Proditores et transfugas arboribus sus-
pendunt; ignavos et imbelles et corpore infames eseno ac palude, iniecta
1nsuper erate mergunt.’”” Tho much disputed *‘ corpore infamis” certainly
has reference to unnatural lewdness {¢f. Tacilus, “*Annals”, I, 13). How-
ever this, aceording to the mest primitive German law, was criminally
punishable only when it oeourred at encampments of the army, — just
as, in Taeitus, mention is made only of crimes whick took place during
a military expedition. In the army, diseipline was more strictly exer-
cised than under the ordinary critinal Iaw, and in the army the tempta-
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offense against the individnal, homicide, merely brought about,
according to Tacitus,’ a condition of hostility from which the
payment of some composition would procure release.  Luitur
enim et homicidium certo armentorum ac pecorum numero, reci-
Ppitque satisfactionem universa domus.” As has been correctly
stated by Eichhorn,” it was only in cases of crime against the nation
itself that the nation acquired power over the life or body of a
free man. The * Lex Bajuvariorum ' declares:® “ Ut nullus
liber Bajuvarius alodem aut vitam sine capitali crimine perdat;
id ist si in necem ducis consiliatus fuerit, aut inimicgs in provin-
ciam invitaverit aut civitatem capere ab extraneis machinaverit,
. .. Tunc in ducis sit potestate vita ipsius et omnes res ejus in
patrimonium.” * This, however, did not preclude the party

tion and indueement o the above-mentioned offense were especially great.
Cf. Arnobius, *Adv. nationes™, 4, 7 p. 146, 19 R: “Etiamne militaris
Venus castrensibus flagitiis presidet et puerorum stupris.” For other
explanations, ¢f. Wattz, I, p. 396 (2d ed.), p. 425 (3d ed.). Henke, I,
. 4, believes that “corpore infames’™ has reference e.g. to voluntary
mutilation with the view to avoid military scrviee. Also Pasguale del
Giudice, p. 5, helieves the passage of Tacitus has reference only to the
exercise of disciplinary power in the army, and correetly ealls atiention
to the fact that ¢. 11 of Tacitus says: *‘Silentium por sacerdotes quibus
tum et coercendi jus est imperatur.”” The priests have the **jus coercendi”
only during the public assembly. :

5 ““Germania,” ¢, 21.

7 Eichhorn, 1, p. 387.

8 ““Lex Bajuv.”, tit. 2, e. 1.

? Whore penalties of life and limb on aecount of private erimes oceur
in the Germanie folk-laws, they are in my opinjon to be attributed to
some foreign influenee, — {0 the Roman law or to the ordinances of the
kings, There is perhaps an cxecption for the numerous death-penalties
on account of theft, which was considered dishonorable for a free man.
On the other hand, Von Amira, “Ueber Zwoeck und Miitel der german-
igehen Rechisgeschichte * (1876), PP- 57-59, reasserts the essentially reli-
gious character of early Germanie eriminal law. I am unpable, howover,
upen the whole to find justifieation for aseribing this character to the Ger-
manie law, either in the Norse sourecs, in the relation between eapital
punishmeni and the sacrifice of human vietims among the heathen Frisians,
or in the above-mentioned passage from Tacitus (G. C. 7) coneerning the
criminal powor of the priests. The idea that among the primitive Ger-
mans, in the case of erimes against the communify, the gods who protected
the same must also be reconeciled iy not to he rejeeted. But this religious
flavor, as it were, is not o be taken as definitive of the character of the
eriminal law. The passago of Tacitus speaks only of erimes committed
on military expeditions; the Germans, as Tacitus expressly states,
believed in the special presence of their gods, and only during the mili-
tary expedition, as Tacitus states, did the Germans submit to a certain
criminal power in matters of discipline which was exercised by the priests

. and for this reason was held in groater respect.

Von Amira asserts that a larger part of the base acts which in heathen
times were punished with death (sacrifice as a vietim) were by Chris-
tianity made expiable or merely to entail outlawry. Yet although this
may be correct in regard to the Scandinavians, it has not boen proven true
in regard to the territory of the Frankish realm, and in my opinion is
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injured, in extreme cases, from his right to slay the criminal if
the latter was not able to pay the composition levied by the
community or fixed by mutual agreement. ““ Et si eum in con-
positione nullus ad fidem tullerunt hoc est ut redimant, de
quo domino non persolvit, tune de sua vita conponat.” 1* The
criminal would be delivered by the judicial power to the family
of the man slain by him, for the exercise of private vengeance,
—as we find occasionally happening even in the later Middle
Ages.!t |

The community appears to have been concerned in the crime
only in so far as 1t arranged the peace between the hostile parties,
not the cage. It is certainly correct, as Richthofen, ** Zﬁr Lex Baxonum’*
(Berlin, 1868), pp. 218 et seq., has shown (Von Amira also refers to this)
that the heathen Saxons inflicled capital punishment for murder, adul-
Lery, and certain other offenses not directly prejudicial o the eommunity,
and that most of those cuses in which capital punishment was inflicted,
found in the Lex Saxomum and the Saxon Capitularies of Charles the
Great, which differ from thoso of the other German folk-laws, are received

from and modelled after the more primitive law (¢.g. burning of a chureh,
homicide in a ¢hureh). But it is not to be assumed from this, that tho

Saxon law, as it existed immeodialely before the statutes of Charles the |

Great or cven a century earlier, is an example of the oldest Saxon law or
ths law of the race in the lime of Tacitus. Private vengeance can be sup-
planted by publie punishment without the intervening steps of composi-
tion, and this could readily oceur in eases whore the previous similarity
helween members of the same race vanished under the domination of an
individual or of a powerful aristocracy eomparalively few in number.
This last was undoubtedly the ease with the Saxons, among whom the
“nobiles ', who eonstituled, as it were, a ecaste from which the ordinary
free mon were excluded (¢f, Richthofen, * Zur Lex Saxcnum”, pp. 223 et
seq.) and who inflicted death upon the ordinary froc man who married
one of their number, and were even able to impose for themselves six (!}
tunes the “wergeld” of an ordinary freeman. Such a condition did not
cxist among the other German tribvs.  Perhaps such a penalty as the above
was applied only against those who were not nobles, and against nobles
there was only the right of fend. This would explain the special protee—
tion of the “faidosus™ in ccrtain cases, (Cf. Richthofen, p. 231, as to
provisions of this character in the ** Lex Frisionum ” which east Eght upon
the **Lex Saxonum.’} This also explains why, after Charles the Great,
the domination of the nobles being hroken, there rovived in most cases
the old law of composition, whick was so long retained as the mos$ ancient
law of North Glermany. Cf. the comments of Sickel, pp. 72 ef ser. and
especially p(?. 76, 77: “If one vonsiders more closely the conditions under
whigh the German priesthood lived, it will be seen that often the priest-
hood had conditions unfavorable for its development.”

¢ “Les Salica™, LVIII, 2 a. BE. {(ed. Behrend); ¢f. Winrda, p. 272;
Pardessus, *“ Loisalique ™, p. 664.  Abegg, p. 319, also explains the passage
in this way. Tn the supplements of (ount Baldwin to tho decrees of
Ghent, in the last of Lhe 1100s, it is said that for n case where an “ex-
traneus’ had wronged an *‘oppidanus’’ (vitizen), and had not rendered
!m_n satisfaction within the fixed time (' quod si nondum satisfecerit reus),
‘licabit male tractato, sine omni forisfacto . . . gualomeungud potuerit
vindictam sumere’: Warnkonig, “Flandrische Staats- und Rechtsge-
schichte””, TI, 1, note vii (p. 18).

1 Cf. Warnkandy, “ Flandrische Rechtsgeschichte ”*, TTI, p. 160.
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i.e. the offender and the party injured.? Then,® if the party
injured anncunced that he would be satisfied with the payment of
a composition, which in the most primitive times consisted of
a number of cattle, the community received from the criminal

(i.e. for the arrangement of the peace)™ the “peace money”
(“fredus” or “fredum”).

1 “(Farmania ”’, ¢. 12: “Sed et levioribus delietis pro modo poena:
equorum pecornmgue numero convieti multantur. Pars muolte regi vel
civitati, pars ipsi qui vindicatur, vel propinguis ejus exsolvitur.”

¥ It must have been realized that open hostility between numerous
citizens wasg injurious to the community, “ quia periculosiores sunt inimi-
citim juxta libertatem.”” Apparently the ghjefs arranged the peace at
the gathering of the army, and the “frodus™ was originally a present
voluniarily given by the offender. .

® The more generally accepted view is (¢f. Wailz, ““ Deutsche Verfass-
ungsgeschichie ”, T, p. 440; Gierke, ** Das doutsche (Genossenschaftsrecht ™,
I, p. 31) that the “fredus” was a penclty paid because of the breach of the
peace, and not a price paid for the peace that was redstablished (between
the offender and the injured party); ¢f. Walter, ** Rechtsgeschichte ", 11,
§. 714; Wuaitz, 3d ed., I, p. 440. It is left undetermined which of these
two was the case. To me, this distinetion is unclear. Waitz rejects the
idea of payment to the one who arranged the peace; but would he sooner
admit payment for judicial activity? There is no special evidence for
this, but rather there is only the general but incorrect impression (see
infra). that the erime is a breach of the general peace. Cf. t]l;e contradie-
tory position taken by Kemble, *“The Saxons in Epgland ”, T, p. 200; also
the comments of Moser, “‘Patriot. Phantasien™ (Abeken), IV, pp. 126
et seq.; Von Wichier, “*Beitrigo”, p. 42; Von Siegel, p. 29. It can he
positively proven that according to the ‘‘Capitularies’ (“'Cap. Karoli
M. Ticinense”, a.p. 831, n. 24 Pertz, p. 86) the “*fredus’” was not paid fo
ihe judge of the distriet in which the erime took place (i.e. where the
peace was broken), but rather to the judge who arranged the compaosition ;
that the payment of the same was received for the injured party; and
further that, according to the ancient rules of law and those obtaining
until nearly the end of the Middle Ages (cf. e.g. “‘Lox RRib,” LXXXIX;
“Cap. Karoli M.” a.p. 801; “Briinner Stadtr. a. d. Mitte des XIV
Jahrhunderts”, § 41 (in Rissler), p. 358; Von Maurer, ' (eschichtie der
Stiadteverfassung in Deutsehland ', ITI, p. 658 ; “* Briinner Schéffenbuch 7,
n. 245) the judge might only receive this payment for negotiating the
peace (“esmenda’ or “wetto”’) if the *‘satisfactio™ or ‘‘ compositio” had
previously boon paid to the injured party; and finally that the “fredus™
or later the **wette’ was not paid, if there had been public punishmont
(“*Sachs. Landrecht”, IIT, 50; ‘‘ Schwabenspiegel 7, 176, ed. Lassberg).

Public punishment is a substitute for vengeance, and alse the opposite
of the arrangement of a peace. If it was (as corresponds with the modern
bul not the medieval view) a redstablishment of peace between the com-
mumnity, the injured party, and the offender, then the “fredus’ would be
paid both in addition to ‘composilio” and to public punishment. It was
not uniil the rise of a procedurc under the direction of public officials
that the “‘frodus” assumed the character of a public punishment (Ven
Maurer, anle). There i also conneeted herewith the fact that, until

“late in the Middle Ages, a far-reaching distinetion was made between the

criminal who voluntarily appearcd and him who was captured. The
former, according to the Bamberg law, even if he was eonvieted by
witnesses, would be again set free; capiial punishment was not permis-
sible: . Brunnenmeister, **Dic Quellen der Bamborgensis, ¢in Beitrag zur
Geschichte des deutschen Strafrechts™ (1879), pp. 44, 45.
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Outlawry not the Most Primitive Form of Punigshment. — The
view of Wilda and others that the earliest punishment of the
criminal, even in offenses against the individual, was a general
outlawry, in the sense that the criminal was at once cast out
among the wild animals of the forest, thus becoming a “ forest
rover ” (* wargus ’)} -who could be killed by anyone with
impunity, Is not correct. Under these circumstances, as Von
Amira points out, a comtract with the party injured would be
legally ineffective, and the outlawry would at once become public
punishment in its strict sense, That outlawry of this character
appears In the Norse sources is admitted.’® But the Norse

Von Woringen, pp. 105 et seq., is correet in his view that a erime did not-
originally cause general outlawry, but he incorrectly conecludes that the
“fredus’ would have to be paid for the breach of the peace. Since

cace had not been lost for the criminal, it eould not well be repurchased.
Eut what is the distinetion between a broken peace and a lost peace? 1
am unable to see the difference, Tt is, howevor, proper to mako a distine~
tion between peaee with the injured party and peace with the community.
The fact that the amount of “‘fredus” was graded in accordance with the
person who was injured is eapable of a ready explanation by the view here
aceepted. Can not the price for negotiating the pesce be wvaried in
accordance with the importance of the controversy, and is not Lhis what.
would naturally happen?

Sickel, p. 154, would maintain that the “fredus’ was originally not a-
court fcc, czpeeially for the reason that the *‘collegium™ of judges were
too numerous to derive benefit from it. But could there not be certain
favored ones, who ¢.g. made the proposal for the peace? The narrative
of Gregory of Tours (Hist. Frane., ¢. 47) given by Regge (p. 15, note 25),
i8 in aceord with the view that the " compositio” rested oviginally merely
upon a eompromise, which the leaders of the nation negotiated with a
view to the advantage of the general publie. The judges considered
themselves justificd in order to perfect a settlément someway or other, in
concoding to some powerful party an amount as a ‘' ecmpositio™ to which,
according to strict justice, he had no claim. In no way did the later publie
punishment supplant the money paid for the peace, but rather it sup—
planted the exercise of vengeance, of privatc satisfaction. Consequently
il is stated in the * Sichsisches Landrecht *, 111, 50, that if a German had.
incurred as & penalty the loss of life or hand, he should pay neither *“ wette™
nor compensation ; and the Kursaxon law cven in the 1600 s did not recog~
nize *‘ wergeld ”’, if the individual who was sentenced nnderwent the death.
penalty; while the Italians, proceeding from the independence of the
civil elaim in respect to the elaim for punishmen$, allowed claims for
damages to the deseendants of the slain man in a judgment pronouncing
the death pcnalty against s murderer or generally one who had slain
another: Berlich, *' Conclusiones practieabiles™ (1615-1619}, 1V, 19, n.
15 et seq. and ospecially n. 24,

Confiscation of property, but not a definite amount of money as a
penalty or as a compensation, is related to the ides of vengeance; sinee
confiscation of property amounted to the economic destruetion of the
offender, while a definite measure of damages according to the old Ger-
man viewpoint presupposed an agreement. Consequently, along with
punishment by death or mutilation, there were numerous eonfiseations of
property. The distinction between confiscation of property and ** wette ™,
*busse 7, is overlooked by Kasilin, ** Krit. Usberschau,” Vol. 3, p. 183.

I8 Cf. in opposition to the opinions herein eontested, the eorreet obser-
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sources,'® which arc later than the time of the origin of the
folk-laws, by no means exemplify the Germanic criminal law
in its earliest form, and certainly it is not justifiable to main-
tain that all the legal institutions of the Norse people were
those of the Germanic peoples gemerally. In the Germanie
sources, the nearest approach to outlawry as a conscquence re-
sulting directly from the act (and not as something inflicted
by the royal or judicial power as a punishment for refusal to
submit to the law, or as a form of attainder)” is to be seen
only in the fact that, in the earliest periods, the party injured
was permitted to wreak vengeance upon the criminal,’® to treat

vations of Von Woringen, pp. 103, 104, and Hugo Meyer, ‘‘Das Strafver-
fahren gegen Abwesende” (1869), pp. 48 ef seq. .

18 Von Awmire, **Das altnorwegische Vollstreckungsverfahren™ (1874),
PP- 1-78, capecially.pp. 18 e seq. Cf. the comments of K. Von Mourer
in the ‘*Miinchener kritische Vierteljahrsehrift”, 16 (1874), p. 83 ef seq.;
[and Chap. VI, post].

17 Cf. Rogge, pp. 19 & seq. Loss of the general peace did not oecur
until the offender had ignored the intervention of the community, and
did not heed the summons of the complainant to appear before the assem-
bly. But oven this was not until the acceptance of this intervention had
come to be regarded as a logal duty. This loss of the general peace in the
French and German sources hecause of the existence of a strong kingly
power appeared as a form of proscription. Cf. “ Lex Balica™ 56, 1 (Ed.
Behrend) : V*8i quis ad mallum venire contempsertt . . . si nee de composi-
tione nec ineo nee de ulla legem fidem facers voluerit, tune ad regis prm-
sentia ipso mannire debet ... §2. .. tune rex. .. extra sermonem suum
ponat enm.” Rogge, however, is mistaken in his view that el this time
the offender had the right to choose between *‘compositio” and feud.
The offender appears to have been absolutcly bound lo pay the ** ecomposi-
tio” if the injured party so desired. Cf. as opposcd to Rogge, Eichhorn,
1, § 18, note 6; Von Waringen, p. 38.

The development of the law in Tialy as it appeared in the law of the
Lombards is in conformance herewith. Theé so-called public (**stidt-
ische™) ban whick was so important in the later Middle Ages, and to
which #o mueh attention iz given by both the statutes and the jurists
was, in grave criminal eases, primarily a result of disobedience. How-
over, it beeame a punishment in so far as, on failure of an aceused, whose
guilt was kpown, to present himself in the proper manner, the thought
of compelling him to appear beeame subsidiary to the idea of making the
ban {(a partial or eomplete deprivation of legal protection) so severe that
it took the place of the appropriate punishment, Cf. Ficker, ** Forschungen
zur Reichs- und Rechtsgeschichte Italiens™ (I, 1868), pp. 92 et seq.,
especially 97. The statement that under some circumstances the mere
ban creating banishmert was the equivalent of an independent punish-
ment ig not prejudiced but is rather sypporied by two arguments — on
one hand, that if there was fear that disturbance and feud would result
from the continued residence of the accused in the city, $his punishment
was suggested by reasons of expediency, and, on the other, that if the
offender was not able to pay, banishment must have been regarded as of

- less severity than the punishment of mutilation which would otherwise

be inflicted. The German * Reichsacht™ or ‘‘ Heichsaberacht” (i.e. ban
of the empire) is; according to a correvt coneeption, a ban because of dis-
obedience and not *‘per se” a punishment of eerlain crimes: Ficker, pp.
174 et 3eq.

18 Cf. Eickkorn, I, § 18; Von Woringen, pp. 32 of seq.; Pardessus, pp-
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him as “ faidosus 7, and that possibly some of his comrades would
take it upon themselves to support the party injured in his actions.
There may also have been something of this character when the
criminal rejected or paid no attention to the proposition of settle-
ment offered to him by the injured party through the public as-
sembly, or, at a later period, when the criminal ignored the sum-
mons of the king (or court) issued upon motion of the injured
party.® '

Possibly the development of the law in France may have been
the same as that shown in the Norse sources; an indication 20
of this may be found in the passage of the *“ Lex Salica ” ! quoted
by Wilda and in the “ Lex Ribuariorum 7, LXXXYV.

Apart from thosc acts which were especially directed against
the king or the community, a crime is not so much a breach of the
general peace as it is & breach of peace 2 with the party injured ®

G53 ef seq.; Von Wiachter, ‘' Beitrige zur deutschen Geschichte”, pp. 43
and 249." At a later period, indeed, the injured party was oblizged to be
content with a “compositio.” However 1 do not agree with Von Amira
in his view that this was the most primitive law. Rather does this exhibit
a very early trace of the Germanic eharacter which still appears in our
maodern duels, and which prefers to take the law in its own hands rather
than assign it to & judge. However, Tacitus states that the immediate
consequence of a wrong was the “‘inimieitis *, which could be appeased by
the payment of eompensation. . . .

1 Moreover, vengsance was to be exercised with ohservance of certain
formalities, — was publie as it were, 5o that it could itself be distinguished
from crime. Thus, among the Salian Franks the head of a man who had
been slain in the exercise of vongeance was placed upon a stake, and a
third party was not permitted to remove it: “Lex BSal.”, XLI, 8, 2.
Vengeaneo herc appeared 28 a formal institution of law, Cf. Wiarde, p.
283, By the setting up of the head, the slayer as it were offered a
public jusiificalion of his act: Pardessusz, p. 658, .

% The ** Lex Salica™ provided that anyone who should dig up and rob
a buried body ‘‘wargus sit usque in dis illa gquam ille cum parentibus
ipsius defuneti conveniat et ipsi pro eum rogare debent, ut illi inter homines
liceat accoedere. Et qui & antequam parentibus conponat, aut panem
dederit aut hospitalitatem dederit, seu parentes senm uxor proxima, DC
dinarios qui faciunt solidos XV cilpabilizs judicetur.” However, the
offensc here referred to has a distinet religious significance and for this
reason the method in which it is dealt with may be explained as being
exceptional.

2 LV, 2 ed. Behrend. .

# As stated by Waitz (3d ed.), T, p. 436, agreeing with Waller, § 705:
‘T4 may be said that in respect to the individual (z.c. the injured party
and hiz family) the offiender was without peace; he ha:d’dcstroyed the
existing peace.” Cf. also Sickel, who (correctly in my opinion) eoncludes,
from the isolated lives of the individual families, that the community was
not concerned with injurics to individuals. . .

* The acceptance of ihe view that crime originally among- the Ger-
mans was a breach of the general peace is nothing other than the accept-
ance of the view that there was a public eriminal law for what we to-day
call crimes against individuals (i.e. as contrasted with crimes against the
State as such). Such is the view of Wailz, I, pp. 427 et seq., who here
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According to the Germanic conception, the essence of ‘a crime is
not the breach of formal law and order, but rather the wiolafion of
a substantive right This is an idea which should be constantly
held in mind if one would hope to gain a proper conception of the
German criminal law and its historical development. In the
Germanic conception of law, the so-called “formal crime ”2
t.¢. a crime that does mot violate a concrete right, is regarded
as a special exception.?® [In the Norse sources it is most probable
that this same condition obtained, 1.¢. the general outlawry resulted
only because of regard for the party injured. The crime in itself
is not a breach of the peace with the community at large, — al-
though such may easily be its result. The classification of offenses

follows the (unelear in other respects) eonception of Wilda. But if, as
Waitz maintains, there was such an extensive eriminal power as early as
the time of Tacitus, how is the fact to be reconeiled that in spite of a royal
bower that was inereasing and bocoming mors vigorous, tho publie eriminal

wer was less in extent and weaker even under kings such as Chatles the

reat? How is it to bo reconciled with this view that, as even Waitz
says (3d ed. p. 439), it was only the complaint of the injured party that
brought about a prosecution of the wrongdoer?

* Herein I am complotcly in accord with Léning, ** Der Vertragsbruch
im deutschen Rechte™, p. 48, who states that the fend was the only legal
consequence of a wrong in the earliest Germanic law. The foud was,
aceording to the * Lex Salica ™, ended by a pledge to render a composition,
and the judgment is direeted towards the performanee of this pledge.

% It should be noted in conneetion herewith that, in the primitive
Germanic law, the saered or religious aspect of law is not very prominent.
Crimes against individuals are not regarded as offenses against the Gods.
Taeitus was of the opinion that it was only in case of offenses against the
army that the pricsts had & eriminal power, and thus explains it: *deum
adosse bellantibus eredunt.”” The special punishment of a viclation of a
place sacred o the (fods among the Frisians (“Lex Fris.” Add. 11) ean
readily be explained by the idea that in this casc the deily was wronged
just as the individual whoso home was wrongfully broken into.

¥ Thc punishment of unchastity az such, 7.c. not merely as a wrong
or injury to another person, ¢.g. the head of the houschold, was originally
unknown to the Germanie law. The well-known passage of Tacilus
(**Germania™, ¢. 12) concerning the **corpore infames” probably refers
{o the punishmont of sodomy. But from the general position of the
passage, sinee Tacitus speaks only of the punishment of acts prejudicial
to the army, it appears that it refers only to sodomy committed during
a military enecampment. Cf. note 5 anfe.  Also in “Cap. Anscgisi” c.
48 (Pertz, ' Legg.” I, p. 278) mention iz made only of penalties enforeed
by the church for unnatural lewdness. -Is it permissible to assume that
the early punishment of unnatural lewdness was later discontinucd?
From the North (German sources, it appears that offenscs against morality
ware treated with extraordinary leniency until the 1200s. Bigamy e.g.
was punished in Liiheek with quite moderate fincs. €Y. Frendorff, in the
‘ Hansiseho Gesehichtbliittern™ (1874), I, pp. 36, 37; Rive, ** Zcitschrifi
fir Rechtsgesehichte”, ITI, p. 210 et seq. Moreover, in the Iater South
Cierman and Swiss sources unnatural lewdness is frequently referred to as
“*Kotzerei” (“heresy’”) and '‘Unchristliches ™ {c¢f. Osenbriggen, *‘Das
Alamannische Strafrecht ™, p. 289), a positive evidence of the origin of the
Iegal rules dealing herewith in the influenee of the Church.
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as those which are and those which arc not breaches of the peace
was, in its original sense, based neither upon the elements consti-
tuting the offense, nor upon its object, but rather upon its legal
consequences.

§ 22. Special Relationt of Peace. — There were, as appears
from the early German sources, certain special relations of peace
in connection with certain persons, assemblies, places, times, and
things. Thus there were such relations of peace in respect to
assemblies of the people, also of the courts (* Dingfrieden ),
and of the Church (including also persons attending the popular
or court assemblies or the army or the Church). Other examples
of a ““ peace” applied to the home, the mill, the royal palace or
generally the place of residence of the king (or duke), or else
have to do with the clergy or travelers. Now a breach of such a
special relation of peace did not constitute a special kind of crime.
Tt was merely a fact affecting an act of violence which would in
any case have been a wrong, and deprived it of the possibility of
justification on the ground that it had been done in pursuance of a
lawful feud. The language of the ancient sources referring to this
is unequivocal. Mention is always made of an act which would,
in any case, be an offense ; ! nothing is said relating to an abstract
breach of the peace, e.g. the peace of the court (* Dingfrieden ")
or the peace of the home.?

“ Breach of the Peace of the Land.” — It was not until later
that a special offense was constituted by the so-called *“ breach of
the peace of the land " (“ Landfriedensbruch ). This referred

t Cf. e.g. “Lex Salica™ (ed Behﬂmd), LXTII, § 1: “8i quis hominem
ingonuum in ogle occiderit . “*Lex Bax.”, XXI, Qm in ecelesia homi-
nem oceiderit vel aliguid furaverit vel eam eﬁ'regent ... 7y XX, Qi
homini ad eeclesiam vel de ecclesia dic festo pergenti . . . insidias posuerit
eumque oeeciderit’ ; XXVII: “Qui hominem prepier faidawm in propria
domu oeciderit capite puniatur.” Here the home and the peace of the
home does not constitute an exception. L§ was originally regarded as a
violation of the peace of the home only if one entered a house with violence
with a viow of committing an act which was of a criminal nature apart
from thig special cireumstance, e.g. to kll, to steal or to commit an act
in pursuance of a feud. Entrance with arms (with or without the consent
of the person dwelling in the house) was deemed the equivalent of enter-
ing with violence. CY. * Lex Rih.”, 64 (66); “Lex Burgund.”, XV; “Lox
Bajuv.” (Textus 1), XI, “Dec violentia.” In “Ed. Rothari™, 278 it is
even stated: * Mulier curtis rupturam faeere non potest, ... absurdum
videtur esse, ut mulier libera aut ancilla quasi #ir cum armis sim facere
possit.” However, this rule was abolished in the law of the Lombards.

t If as e.g. in the “Cap. Karoli M.” a. 803 (Pertz, *Legg ™, p. 126 it is
said: ‘Ut ecclesia, vidums, orfani, vel minus potentes paeem reetam
habeant. Ef ubicumque fuerit infraetum sexaginta solidis componatur ”’,

yet it is only meant by this that violence under the justification of self-
redress is not to be exercised against the parfies named.
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to private war between members of the higher classes, the tenants
““in capite ' of the crown, the barons, and the cities; such private
wars continued long after the time when other acts of violence
done by individuals had lost the justification of self-redress or
feud, and also long after the time when a feud could be begun
because of a breach of a promise specially given by an individual
in respect to some definite point in dispute ® settled through com-
promise or agreement,

§ 23. Composition of Offenses. —The offenses which in those
times were the most important and with which the folk-laws were
mostly concerned were homicide, personal injuries, and certain
injuries to property. The folk-laws contain provisions fixing in
very exact detail the amount of the damages (* compositio 7).
‘This latter, in cases of homicide, was called “ weregildum ”,
“ werigilt 7 (meaning “ man money ” or “ man price ") and also
“leudus ” or *leudis,”” The damages were calculated with a
regard to the importance of the part of the body injured or lost
to the party injured, and also with regard to his rank.! In the
gradation of the damages, attention was also paid to the violation
of honor W}:u'ch accompanied the offense? certain provisions

3 Cf. Lumny. “Vertragshrueh ”, I, p. 133, who correctly is opposed to the
position taken by Wilda and also by Kdstlin and Geib, who would exalt
the pledered peace into being a higher variety of the generaJ peace. It
wag not nntil later that a breach of a pledged peacc constituted the speetal
offense of ' Urfohdebrueh’’ (i.e. breach of oath to keep the peace) : Léning,
Pp. 500. This appears in **Ed. Rothari ’, 143 as a cireumstanee special y
agpravating an act which would be an offense regardless of this eircum-
stance. Buch an act could be regarded as especially disgraceful, and

came close to a suggestion of the idea that by its commission its author
declared himself no longer governed by any rules of law (ef. the formula

- of outlawry in such cases, givenby Grimm, p. 39). Legislation had every

Teason to deal very v1gomusly with such cases, The discussions of the
Post-{Flossators concerning the effect of a “pax facta’ are in accord
herewith. An offense was not regarded as a violation of the “‘pax’ be-
cause the offender had previously made an agreement with the injured
party, but only if the act was done “anime vindicandi® with a view to
reviving the controversy which had boen put aside. CF. e.q. Barﬂolus, on
“L. Verumest” n. 3-6D. “ Defurtis’’ ; the same on § Causa D. ** De puen.ls

! Higher ponalties were required for the injury or killing of an *“in-
genuus’' than for the inj or killing of a serf (‘‘litus™) or *‘slave”
(*servus™), According to the law of many of the peoples, & higher value
wad placed npon a noble (¢f. Grimm, “ Deutsche Rechtsalt.crthﬁmer”, PP.
272 el 3eq.); also upon one who was an associate of the king ( in fruste
dominica csse’).  According to some laws, a hipher ‘“wergold” was paid
for women (if they wore eapable of bearing ethd.ren) but aceording to
others and more generally s lesser ““wergeld.” Tesser amounts were
cxacted for injuries done by a person who was unfree. (Rega.rd was
given however {o the master who was liable for the aets of his **servus’
if he did not deliver him for vengeance or later for the infliction of public
punishment.) rimm, p. 658,

? Thus according to the *‘Lex Sal”’, XVII, 8, a la.rger gatisfaclion was
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punish injuries to bonor that were merely verbal® As to viola-
tions of property, special consideration is given to the killing or
injury of domestic animals, the destruction of houses by burning
or in some other manner, mischief done to the fields, and theft.

§ 24. Little Consideration Given to the Element of Intention.
— The primitive Germanic law has often been ecriticized on the
ground that it paid attention only to the external injury and took
no notice of the accompanying intention. It is a fact that it made
no difference in the “ compositio , as a rule, whether the injury
was intentional or unintentional, whether it was done with or
without premeditation. The lord, for example, who instigated

his serf (“litus™) to kill another,! acting intentionally and .

deliberately, paid no more as a * compositio ” than he who caused
the death of another by a degree of negligence so slight that
perhaps it was scarcely distinguishable from mere chance? Pro-
visions punishing attempts at a crime? are very few; and the
treatment of accessories to a crime? does not accord with the
fundamental principles of a system of criminal law administered
for public purposes.®

required for a blow with the fist than for a blow with a club. For injuries
to the person, e.g. the eutting of the hair or beard against one's will, of.
“Lex Alam. Hloth.,” LX, n. 23, 24. As to pulling the beard, see the
statutez of Aithelbirht Kap. I, n. 23 (“fea.xfang”), Schmid, *‘Ges. d,
Angelsachsen® (2d ed.), pp. 6 & 7; * Ed. Roth.”, 383. As to closing of
a road, * Lex S8al.”, XXXT (" De via lacina’). As to the improper or
loewd grasping of a woman (even the simple touehing of an arm or finger),
there was imposed by tho ** Lex 8al.”, XX, a penalty of 15 “ solidi.”” Rape
iz mentioned often and as one of the graver crimes (¢f. * Lex 8al.”, XXV,
1, “ Bd. Roth.”, 186).

3 Cf, “ Lex 8al.”, XXX ; reproach of cowardice: “Bi quis alterum le-
borem (leporem) si elamaverit.” “ Lex 8al.”, XXX, 5: “8i quis alium
arga per furorem elamaverit.” (*° Ed. Roth.”, 381.) If wasconsidered even
more serious if one aceused another of having cast away his shisld in
battle : Grimm, p. 644 ef seq.

L Cf, * Lex Sal.” VIII (** Lex Fris.””, T, 14).

%% Lex Sax.”, LIII: 8t arbor ab alio przeisa easu quemlibet oppros-
serit, eonponatur mulia pleno weregildo a gquo arbor precisa est.” fb.,
LIX: “8iferrum manu elapsum hominem pereusserit, ab e0 cijus mannum
fugerit, eonponatur excepta faida.”

3 Of. post, § 36, the theory of attempt.

* Thus, as a rule, insligalion was not treated as partieipation in erime :
“Lex Tris.”, I, 2, “ Ed. Rothari" 10, 11. However the * Lex Visig.”
{cf. e.g. VI, B, 12} often punished ihe instigator the samo as the actual
perpetrator, and eaused publie punishment to be inflicted upon all the
perpetrators of a homieide whore there were more than one. .

E The " Lex Fris.” (11, 2} is also interesting as to this matter, If one
free man had instigated a second free man to kll a third, and he who
did the killing had not eseaped, but the relatives of the slain were able
to make a demand upon him, then the law did not concern itself with
the instigation but regarded merely the manifest act of the aetual perﬁ
trator. ut the instigator must see to it how he may appease the rel
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Explanation of Lack of Consideration of Element of Intenflon.
— This paramount consideration paid fo the objective side of
crime should not, however, be taken merely as an evidence of
the barbarity of the Germanic tribes, nor should it be absolutely
assumed that the Germans had no conception of guilt in its ethical
aspect. In the first place, custom here to a certain extent repre-
sented the law. In the second place, a regard for the mental
attitude and intention of the offender does appear from the char-
acter of those erimes which were regarded as especially serious.
When legal development is in its infaney, the need for.fixed rules,
easy to handle, is greater than the need for a complete substantive
justice which leaves more room for the exercise of discretion (and
also at the same time more room for arbitrary action). Attempt-
ing to deal with individual cases at too early a stage of legal de-
velopment is dangerous to freedom; for it would require a very
extensive judicial power. Thus, under some circumstances, it
is appropriate for the law, at a time when its administration of
justice Is as yet incomplete, to treat with equal leniency cases of
¢ither intentional or negligent injury, and also for it to presumne ©
that an injury is due to negligence where we, upon a more exact
examination, would consider it as mecrely a result of chance.
Furthermore, it must be remembered that, where legal protection
is inadequate, it is easily possible that there obtains for intentional
injury the justification of self-redress and feud, or at least that
such a justification exists in the minds of those who do the injury.
There is no doubt that the customs made an early distinction be-
tween intentional and unintentional injuries. While the injured

- party, in case of grave injuries, and especially in case of the

killing of a relative, could originally choose between resorting to

tives of the slain, — * nihil solvat, sed inimicitias propinquorum hominis
oeeisi patiatur, donee gue modo potuerit eorum amieitiam adipiseatur.”
The “Lex Sax.” (XVI1II) in the ease of intentional homicide (by instiga-
tion of a “servus’’) gave the relatives the choice between *‘compositio”
and **faida” {fend). If the homicide mere‘liy resulted from negligenee, a
“ gompositio’ was to be- paid and accopted, *‘excepta faida.” Cf. alse
“ ld. Roth.” 75, 138 (147} showing a greater progressin legal development ;
“pessante faida, quia nolendo fecit.” ' - .

& I have endeavored to give a more exaet statement of these ideas in
my work, “Das Bewcisurtheil des germanisechen Processes” (Hannover,
1866) especially pp. 41 et seq. €Y. also Dahn (* Westgothische Studien”’,
1874, p, 273), who says it is the characteristic of the German law of proof
that it ““primarily is founded upon presumptions.” .

[On this subjeet, see the citations at the beginning of this chapter,
which point out that the Germanie failure to distinguish radically between
intentional and unintentional harms iz a characteristio of all primifive
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feud or demanding a “‘ compositio 7, yet, where the act was unin-

tentional,? he should at least be satisfied with the “ compositio.” ?
First by custom, and later by law he was bound so to do, since a
fend was permissible only in cases of a public and intentional
njury.t '

Secrecy. — The element of secrecy ' obtained an early promi-
nence in the conception of crimes. By secrecy the offender
fixed upon his act the character of unlawfulness, not capable
of justification. Thus the satisfaction required for murder
(** Mord ), i.e. a slaying followed by a concealiment of the corpse,®
was especially severe. Moreover, the conception of theft, at the
time of the early law-books, and even later, involved the idea of a
secret carrying away.”® It was not the idea of the cowardice of

7 As_Dahn (‘‘Fehdegang und Rechtsgang™, pp. 34 el seq.) correctly
shows, in the earliest period, the offender also conld allow a feud to ensue
and the penal provisions in the time of the Merovingians practically
gignified nothing further than that, if both parties chose the method of
eourt, procedure, the court would award to the party injured the amount.
thersin specified. But the knowledge of what in a cerfain event one
might pay and the other might receive made easier the way for an ami-
cable scompromise, The narrative of Gregory of Tours {anie} shows that
ofterllbtlmly the Chureh hy special sacrifices was able to make a setilement.
possible.

8 The provision that those of tender years were not obliged 1o pay
“Friedensgeld” (i.e. peace money; ¢f. “Lex Bal.”, XXIV, 5, “Si vero
puer.infra XII annos aliqua culpa committat, fretus ei nullatenus re-
quiratur’)} shows that, just as in the Norse law, those of tender years
were not subjected to outlawry: Wilda, pp. 640 el seq.

¥ The division of offenses into thoso which entail athea.eh of the peace
and those lesser offenses which do not, although thix can also bo found in
the Scandinavian sources (of. Wilda, pp. 268 el seq.), belongs, however,
to n_later stage of development, which placed greater limits upon the
province of breaches of the peace, i.e. cases which entailed vengeance and
outlawry.

v eqg. “Lex Sax.”, LIX. Neo “faida™ (feud) could ensue ‘‘si
ferrum manu elapsum hominem percusserit.”’

. U 0. also Osenbriggen, * Der ethische Factor im altdcutschen Rechte’
in his ‘“*Studien zur deutschen und schweizerischen Rechtsgeschichte’™
(18688. pp. 1-18.

2 Cf. eg. *Lex Rib.”, XV. “Do homine mordrido. 8i quis ingenuus
Ribuarium interfeeerit et eum cum ramo cooperuerit vel in puteo seu in

quocumgue Hbet loco eelare voluerit quod dicitur mordridus, sexcentis

solidis_culpabilis judicetur” (i.e. threefold *Wergeld”). “Ed. Roth.”
14: **Bi quis hDEEllcldlllm in abseonso penetraverit . ., . noningentos solidos
conponat . . . . According to “ Lex Sax.”, XVIII (ed. Merkel), a nine~
fold ** wergeld”’ was paid. .

B Lex Bal.”, XXXII, 1: *‘8i quis de diversis venationibus furtum
focerit el celaverit . . . .77 Lex Bajuv.” (Textus I}, IX, 9: *“8i quis scculte
in noete vel die alienum eavallum aut bovem aut aliguod awimal oceiderst
et negaverit ot postea exinde probatus fuerit tanquam furtivum conponat.’””
CJ. also post, §35, under the theory of theft. %mong the Lombards and
Alamanni the penalty for theft was ninefold (** Ed. Roth.”, 253 ef seq.).
Furthermore, at an early date the death penalty for many cases of theft
is t0 be found in some folk-laws (“‘Lex Sax.”, XXVIII- XXX, XXXII,
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a secret act that induced this distinetion. That would be assum-
ing an artificial moral conception, and is not in accord with the
ideals of a system of law which was contending, first and foremost,
with violence. This distinction was rather due to the fact that
where the killing of a man or the taking away of a thing was
public, the excuse was possible, in times when violent revenge and
self-redress were prevalent, that the act was done in pursuance
of a real or believed right; whereas a secret act would.in general
not admit of this justification.

§ 25. Influence of the Early Kings.— A strong kingly power,
such as we find under the early Merovingians, which under the
influence of Christian ideals ! regards itself as the supreme guardian
of justice, necessarily feels that offenses, even if primarily directed
against individuals and not against the king or the community,
are nevertheless violations of its own authority.®? As early as
the Merovingians we find the enactment of the death penalty for
robbery ? and for theft,! and the prohibition of private settlement
in cases of theft.® We find also that the death penalty was pre-
scribed for certain cases of incestuous marriage,® and that perjury
was punished by the cutting off of a hand (the offender, however,
being able to save his hand by a payment of money).” These
public punishments seem however to have not long continued in
use; although the kings,? especially the early Merovingians, often

et seq.). There is also the provision that the thief should pay his “wer-
geld™ ag a “fredus” (“*Lex Fris.” III, 1, 4). This also explains the un-
limited right of vemgeance in such cases, according to soine passages.
This right was supplanted by public punishment (see post).

1 Regum officium est proprium facere judicium et justitiam” says
Hieronymus e. 23 C. XXIII. gu. 5. Cyprignus in e. 40 of the same:
“‘Rex debet furta cohibere, adulteria punire, impios de terrs perdere,
parricidas et pejerantes vivere non sincre.” Cf. also Jarcke, ' Hand-
bueh”, I, pp. 21, 22 note. Waiiz, 11 (2d od.) pp. 155 ef seq., 1V, p. 447.
“Cap. Aquisgran.” e. 32, 33 (Perlz, “Legg.’’, I, p. 95).

2 The indchinite conception of **fidelitas ™', fidelity to the ruler and also
to the law enacted and administered by him (to which eonception it often
appeared that no limits were set), undoubtedly furthéered the develop-
ment of the public law. Cf. Wailz, ITT, p. 296.

t ¢, “* Childeberti const.” a.p. (ca.) 554 (Periz, “Legpe.”, L, p. ‘1). .,

+ “Childeberti I1 et Chlotarii I Pactum” a.p. 593 n. 1 {Pertz, "' Lege.”,
L p. 3)- . .

& ¢f. the **Paetum” (n 3) eited in the preceding note. #Qui fortum
vult celare et sine judice compositionem aeeeperit, Iatrom similis est.

& < Childeberti 1L deer.”, a. 596. n. 7. . L.

7 4 Childeberti 1T deer.”, a. 596. n. 2 and 5. This latter provision
points to a theological origin. .

2 Tn the law of the Lombards there was, in certain eases, allowed to her
relatives a right to punish a woman criminally; but the criminal law of
the king had a subsidiary jurisdiction. Cf. “Ed. Roth.”” c. 221, also -
Pasquale del Giudice, p. 23.
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acted quite arbitrarily ? in the enactment and infliction of punish-
ments, and especially under the Carolingians certain humiliating
penalties known as “ harmiscara "’ were inflicted, along with the
royal ban.

Capitularies of the Carolingians. — In the Capitularies of the
Carolingians, just as in the so-called “ folk-laws ', 1% intentional
homicide was again as a rule punished by the exaction of a “ com-
positio.” 1 Most of all, the royal power was interested in the
suppression of feuds,” and was well satisfied if the party injured
would be content with merely a * compositio.” It made use of
outlawry to compel the parties to make an amicable scttlement.
We find that public punishment was inflicted only for robbery,
a crime dangerous to the community at large, for counterfeiting,
false witness* (falsification of documents), and perjury.!* But
even in these cases, the penalty of cutting off the hand (the mem-
ber with which the ¢rime had been committed) could be avoided
by a payment of money.1

¥ Waitz, TI, pp. 151 ef seg. As to “harmiseara”, ¢f. the same, IV, p.
445.

10 With the exeeption of the ‘' Lex Visigothorum”, in which there was
a signifieant union of the principles of the Roman and Germanie law,

" In exceptional cases, the death penalty. ““Cap. Aguisgran.”, a. 817,
e 1 (Perlz, “Lege.” I, p. 210): *&i quis aut ex levi eausa aut sine causa
hominem in ecelesia interfecerit, de vita eonponat.” (Cf. Waitz, IV, p.
231.) Furthermore, in other especially grave eascs rceourse might be
had to the Constitution of Childebert, which had not been formally ro-

pealed. Thus it is stated in Cap. s.n. 779 (“Franeicum™) o. 8: “Ut

homicidas aut eetcros reos, qui legibus mori debent, si ad ecelesiam con-
fugeruit, non excusentur.” (Y. also ¢. 8 of **Cap. Langoh.” Punishment
of murder of relatives in Cap. a. 803 in ““Lex Sal.”, n. 5 (Periz, * Leges”,
1, p. 113): “*8i quis de libertate sua fucrit interpellatus, et timens ne in
servitutem cadat aliquem de propinquis suis, per guem se in servitium
easurum Limens oceiderit, id est patrem, matrem, patruelem, avunceulum
vel quemlibet hujusmodi propinquitatis personam, ipse qui hoc perpe-
traverit, moriatur . . . "'

" Thus King Rothari {“Ed. Roth.” '74) stated that he had raised the
amounts of the compositions for the purpose of thereby restraining feuds.
Cf. also the memorial of the bishops to the king in the year 829 (Pertz,
“Leges™, 1, p. 3400,

E4Cap.”, a. 779 (“Francicum”) ¢, 23; “Cap. Tie.”, a. 801 n. 4
(Pertz, **Leges™, I, p. 84); According to the earlier Capitulary {(c. 10}
the death penalty was provided for theft in a chureb by meaas of burglary.
As to the execution of the death penalty, ¢f. ““Cap. Tie.”, a. 301 e. 4
(Pertz, p. 84); “Cap. Aquisgran.”, 813 e. 11; ““Judiecs atque vicarii
patibulos habeant.”
tur‘:,"C&p. Hlotharii ", I, a. 832, e. 10 (Pertz, p. 361) : “ manus ei ampute-

1* The writer of false documents origi is thumb; later, his
right haad. ginally lost his t.

¢ As to the ransom of the hand, sce Waitz, IV, pp. 435, 436. Perjury
was very prevalent under the later Carolingians. .
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The Royal Ban. — Criminal law received an addition that was
very mportant, displaying more of the characteristics of a public
punishment, in the royal ban, * bannus regius.” ¥ Since crimes
against the person of the king were regarded as crimes against the
community itself, and were already being punished according to
the Roman law of “ Iése majesté 7,8 the disobedience of a royal
command also had the appearance of a direct offense or injury to
the king. The guilty party was obliged to pay the king the sum
of sixty “solidi.” Ilis failure to make this payment constituted
a separate offense, entailing severer penalties!®* The penalty
of the ban covered essentially those offenses which we to-day would
consider within the domain of the police jurisdiction, the martial
law, and the laws pertaining to the’ State treasury. However,
its application was not limited to those matters. It also served
the purpose of suppressing violent feuds; in many cases it imposed
a public punishment® in addition to the “ compositio”; in
contrast to the fend, it extended a legal protection to persons and
things which previously had -enjoyed no such protection but
nevertheless seemed to require it.2

§26. Other Forms of Criminal Punishment. — A certain penal
power was also possessed by the husband over his wife,! and by the
head of the houschold over the children under his control (.e. in
his house). Moreover, the master had, in respect to his slave,?

ir As to the royal ban, ¢f. especially Waitz, II°(2d od.), pp. 580 et
seq.; 111, pp. 271 et seq.

18 . Wailz, I1, pp. 149, 150 and for the later period, VI, p. 472.

1% For illustration of the aets punishable by the royal ban, c¢f. eg.
Cap. a.p. 811. “de cxercitalibus , ¢. 2—4 {Pertz, p. 169, 170). .

¥ Ono may compare the eight carly cases where the ban was used,
mentioned in **Cap. de dominieo” (Pertz, pp. 34, 35). In cases two,
three, and four, —*Qui injuste agit contra viduas”, ** De orfanis™,
“Contra pauperinos qui se ipsos dofendere non possunt”, feud and self-
redress against the persons mentioned was prohibited, (Possibly they
apply also against unjust ecomplaints, beecause of the danger of trial by
battle.) In cases five, six, and seven: “Qui raptum facit, hoc est qui
feminam ipgenuam trahit eontra voluntatem paremtum suorum?”, "&ui
incendium faecit infra patriam, hoe est qui incendit alterius easam ant
seuriam’’, “‘Qui harizhut facit, id est qui- frangit alterius sepem aut, por-
tam aut casam cum virtute”, acts which had previously been unlawful
are subjected to public punishment. Case eight: “Qui in hoste non
vadit” has reference to the military system, Case one: *‘Dishonoratio
sanct® ecclesim™ has to do with the proteetion of the legal institution of
the Church. 7. *'Cap. Saxon. Aquisgran.” a. 797 pr. (Periz, p. 75);
Add. VIL to “Lex Bajuv.”, 1 (ed. Merkel, Periz, * Legg.”, TI1, n. 477).

2 Thus the King took foreigners also under his protection. €. ** Epist.
IKIa.roli g_[5) -ad Offam regem Marciorum " a. 796 ( Waller, * Corp. J. Germ.”,

, p. 1256).

* Of. Tacitus, * Germania™, ¢. 19, :

? Jastrow, ‘' Zur strafrechtlichen Stellung der Sclaven ™ ; Georg Meyer in
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a power of criminal punishment * which was unlimited * and doubt-
less was often exercised with great severity. The folk-laws,
moreover, provided a public punishment for a slave who wronged
a third party; this was either absolute, or modified  to suit the
case where the master would not surrender the slave.®

Influence of the Punishment of Slaves. — The fact that punish-
ments of life and limb were often employed against slaves by the in~
jured party or his relatives, although this was gradually prohibited
by the royal authority, undoubtedly had great influence upon the
conception of the nature of criminal law. This influence became
apparent later when, in times of political confusion, the number of
persons who were absolutely free was much lessened by the op-
pression of officials and great magnates. Punishments which
were daily inflicted npon slaves would soon come to be regarded
as not absolutely improper for free men.” This was furthered
by the fact that there was little apparent difference between the
condition of the oppressed freemen or scrfs, and that of the slaves.®

Effect of Loss of Freedom by Mass of the People. — The exor-

;g]eitschﬁft fiir Rechtsgeschichte, germanistische Abtheilung™ (1881}, p.
el seq.

3 Of. Walter, 11, § 388; Waitz, I, p. 183; Tacitus, " Germania", ¢. 25:
“Verberare servum ac vineulis et opere ewreere rarum: occidere solent,
non diseiplina et severitate, sed impetu et ira, nisi quod impune sit.”
Puasquale del Giudice, p. 24, 25, believes that, according to the Lombard
law, the master exercised a despotism over hiz slaves that was subject to
no legal restrictions.  “*An. Liutpr.” (Neigebaur) 56: * Ipsi vero domini
distringant et inquirant servos sieut ipsi amant” (** Cap. Pib™ a. 802, ¢. 16,
Pertz, “Leges”, 1, p. 105). The eriminal power of the master was origi-
nally morely an incident to his right of dealing with his slaves in any way
he wished.

4 f. concerning the punishments used against those who Wwere not
free ; whipping, castration, cutting off of the hand, putting out of the eyes,
capilal punishment, — . L. Von Meurer, “*(3eschichte der Fronhéfe in
Deutzehland ™ (4 vols, 1862, 1863), I, p. 533, 534, In the beginning thers
wag a sharp distinetion between those who were not free and the “liti"’
(i.€. serfs), although the latter ecould also be subjected to punishments of
life and limb, while free men weore penalized with money (M aurer, p. 535).
Howevcor, a master could in many cases ransom his slave.
- “2“Lex Sal”, 12; “*Lex Ribuar.”, 58, 17 and 18; * Lex Alam. Hloth.”,

¢ The master who would neither assume or excuse the act of his slave
surrendered the offender to the merey of the parties injured, i.e. the kins-
men of the slain, “Ed. Roth.”, ¢. 152 *‘gic tamen ut servus vel ancilla,
ad occidendum tradatur ut nulle sit redemptio aut excusatio mortis servi
vel ancille.” Cf. Pasquale del Giudice, p. 20.

" Whipping as a punishment of free men of lower rank is often men-
tioned in the tirne of the Carolingians (cf. Waifz, IV, p. 436); e.g. if any-
one without sufficient grounds appealed to the judgpment of the king
(came to the palace of the ldng). *Pippini eap.” 7 {Periz, p. 31} (“51
major persona fuerit, in regis arbitrio erit ™). .

3 f. the especially important development in these matters in the
Anglo-Saxon law, in Jastrow, pp. 43 of seq.
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bitant amount of the damages was far-reaching in its effect.
Thirty, forty or fifty “solidi ” were often exacted for injuries,
and in cases of homicide these amounts were greatly exceeded.
Thus the “ wergeld ” for killing & free Frank was two hundred
“solidi.” These sums were equivalent to the value of hundreds
of cattle® He who could not pay these amounts was reduced
to a condition of bondage for debt,’” a condition which often re-
sulted in permanent slavery {even if it were not such from the
beginning). He also often became a vietim of the unrestrained
vengeance of the injured family. “ Quod si raptor. (one who
carried away a woman) solutionem . . . unde solvere non habuerit,
puellze parentibus adsignetur, ut faciendi de eo quod ipsi maluerint,
habeant potestatem.” ' This vengeanee (slaying) had to be
excrcised publicly in order to be legally justifiable. Among the
Franks, for example, the corpse was placed upon a “‘ bargus ”,
a “clida ”, a structure similar to a gallows.’? Thus the manner of
putting to death did not differ so very much from the later execu-
tions by the public authorities. This was especially the case
when the executions were arranged and carried out with great dis-
play by some individual possessed of great power and prominence.
"Thus private compensation often passed into public punishment.

Furthermore, in those frequent cases in which unimportant
freemen (e.g. those who did not possess others as serfs or slaves)
were unable to pay the large amounts exacted as damages, some
form of public punishment, e.g. corporal punishment or even muti-
lation, would readily seem to be appropriate.® This was furthered
by the fact that these punishments * would appear less severe 1
than being reduced to a condition of bendage for debt.!¢ '

® Waitz, I1, p. 614. Cf. also Roth, * Geschichie d. Forst~ n. Jagdwesens
in Deutschland”’, 1879, pp. 21 ef seq.

10 (Frimm, pp. 329 et seq.

I Lex Burg.”, 12, 3. ]

12 ('f. 8ohm, ** Procoss dor Lex Saliea ™, pp. 178, 179, and Pasquale del
Fiudice, p. 56. The ‘' Lex Bualica’ protected the guilty, before the execu-
tion took place, by a number of formalities caleulated to induce the rela-
tives {0 accept a payment and to bring. about a ransom by any third
party who was willing. ‘The famous title of ““Lex Sal.’””, ““De chrena
aruda’ has rcferenee to this. )

2 Dahn, " Westgothische Studicn”, p. 156.

¥ Wailz, IIT, p. 265.

15 We also ﬁ.mf that, in the criminal procedure, legal rules which earlier
were only applied to the disadvantage of the unfavored classes were later
applied to the privileged classes. Thus, aceording to the earlier Bamberg
eode, only. a hon-citizen could be restrained and imprisoned. . In the
eourse of the 1400 s this distinetion ceased to exist: Brunnenmeisier, ‘‘ Die
Quellen der Bambergensis” (1879), p. 44.

15 The criminal law of the West (got.hs was to a certain extent typical

73



3 26] ROMAN AND GERMANIC ELEMENTS [Part I, TrTie I

Under the Carolingians the idea of public punishment was clearly
apparent only in cases of offenses against the king. In such cases
we find capital punishment, mutilation, and confiscation of prop-
erty. But, as the great mass of the people lost more or lessof their
freedom and were reduced to a condition of poverty, this idea
continued to gain in prominence. Moreover, it found a real
ally in a power which knew but one distinction of rank — the
Church.

of the eriminal law of the later Middle Ages, however with certain des-
potic additions. Punichments which elsewhere were applied only to slaves,
ospecially flogging, were (although many distinetions of rank were made)
also applied largely to free men. The law of the West Goths sought a
better conception of the subjective side of erime. But herein it often
lapsed into provisions of a false moralizing or theological nature and also
an erratic zeal for deterrence and punishment. It combined in a peculiar
manner the Roman and German law. Y. also Dakn, pp. 141 ef seq.
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Church.

§ 27. Excommunication as the Foundation of the Criminal
Law of the Church. — Every association has the natural right
to expel those of its members who will not conform to its general
rules.! If denied this right, it is either forced to endure every

1 (C'oncerning the matter contained in this chapter the following wrilers
may be consulted: Eichkorn, ‘Grundsitze des Kirchenrechis” (2 vols.
1831) {¢f. also Eichhorn, *Deutsche Staats- und Rechtsgeschichte™ (5th
ed.), I, §§ 105, 106, 108 el seq.}; Du Boys, ‘* Histoire du droit criminel des
penples aneicns’” (18456) ; Du Boys, “Histoire du droit erimingl des peuples
modernes"; Faustin Hélte, “ Traité de l'instruction criminelle™ (I, 1866,
2d ed.): Dove, “Untersnchungen iber die Sendgerichte™, in the * Zeit-
sehrifi fiir deutsches Reeht’ (Vol, 19, pp. 321 ef seq.) ; {¢f. also Dove in the
“ Zeitsehrift fiir Kirchenroeht,” IV, pp. 1 et seq., pp. 157 et seq., V (1865) pp.
1 et seq.); Eck, *“De natura peenarum seenndum jus eanonieum ™ (1860) ;
Nic. Minchen, “Das kanonische Gerichtsverfahren und Strafrecht™ (2
vols. 1865, 1866); Waitz, *‘Deutsche Verfassungsgeschichte” (2d ed.,
Vols, 11I and IV}; Sohm, in the **Zeitzchrift fir Kirchensrecht™ (1870),
Pp- 248 el seq.; Hichfer, * Lehrbuch des katholischen und evangelischen
Kirchenrechts” (7th ed. prepared by Dove, 1874); Edgar Léning,
* Goschichte d. dentsehen Kirehenrechts™ (Vols. 1 and 2, 1878); Edw.
Kalz, * Ein Grundriss des kanounischen Strafrechts ” (1881); Von Holizen-
dorff, in his * Handbueh des deutschen Strafrechts’, I, pp. 40-50. {For
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variety of disorder, or else it must be given the right of direct
coercion, or there must be placed at its disposal, for the compul-
sory enforcement of its orders, the power of the State.

The Christian Church, in its early periods, was constantly

defending itself against the State. It tolerated the State only
as a necessary evil. To avoid subjecting itself to further perse-
cution, it forbade its adherents to litigate before the civil authori-
ties.” 1t is self-evident * that the only weapon and defense against
refractory members possessed by such an organization was expul-
sion. To this fact there may be attributed the essential char-
acteristics of the eriminal law of the Church.?

The oldest punishment of the Church is merely excommuni-
cation, which when applied to the Clergy necessarily amounted
to dismissal; since expulsion from the association carried with
it removal from offices held in the association. The assoctation
in question was, or appeared to be, of vital importance for the
welfare or woe of the individual. Consequently, instead of per-
mitting himself to be expelled from the association, he would
prefer to subject himself voluntarily to cerfain disadvantages and
sacrifices, if, in this way, he could undo the effects of his disobedi-
ence. Moreover, the association, since its value depended upon
its numbers, would avail itself of expulsion — at least final and
permanent expulsion — only in extreme cases. Thus the oldest
punishments of the Church came to consist of either a complete
or a partial exclusion from the Chureh itself, or, in a milder form,
only from the sacrament or from office. There were also other
punishments, the so-called penance, the fasts, self-scourging and
allowing oneself to be scourged, the wearing of a penitential rar-
ment, pilgrimages, etc. Moreover the gifts of money and valu-
ables, which later were given to good works and to the purposes
of the Church, were originally voluntary gifts by which the giver
additional and later literature, see: Aichner, ' Compendium juris eeclesias-
tiei” (Brixen, 1890); Bouir, “Tractatus de principiis juris eanonici’’
(Paris, 1882); Brosy, ** Kirchenrecht (Berlin, 1890) ; Cavagnis, * lnstitu-
tiones juris publici ecelesiastici” (Roma, 1912); Phillips, ** Lohrbuch des
Kirchenrechts” (Regensburg, I872-1889}; Sart, ‘Prelestiones juris
canonici” (Regensburg, 188G); Albrecht, **Verbrechon und Strafen, als
Scheidungsgrund nach evangelischen Kirchenrecht' (Berlin, 1903);
1:._ Kahn, “Etude sur le délit et la peine en droit canon™ (Paris, 1898);
Sithernagl, *‘Lohrbueh des katholischen Kirchenrechts” (Berlin, 1913);
Hinschius, “*Kirchenrecht” (1869-1897). (Von THOT)]. :

*N. T., I. Corinthians, v1, 1 and 2 e seq.  Cf. Du Boys, * Histoire da
dr. erim. des peuples anciens”, pp. 610 ef seq. .

* N. T., Matthow, xvin, 15-17.
1 Cf. also Edg. Lining, 1, pp. 252 et seq.
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forcstalled his expulsion from the Church or secured his rein-
statement. . _
Comprehensive Nature of the Law ‘‘of Penance.” Other Char-
acterigtics. — The duties of the Church theoretically embraced
the entire life of the individual. Not only belief but also morals
were subject to the authority of the Church; under .mir.lute in-
spection, every act or omission acquired a moral significance.
Thus the criminal law of the Church wag unlimited in its scope.
And so it actually appeared in the penal provisions in use in the
Middle Ages.® Their rules extended to excesses of every char-
acter, to passions such as greed, pride, envy, and even to unclean-
Iiness. It was, however, only a system of moral law, a law aim-
ing to bring about a reconciliation of the guilty with God and the
Church, that assumed this wide jurisdiction. T#is law could
be applied only in cases of grave and notorious offenses, or by
virtue of the voluntary confession of the guilty; which might
be procured through the confessional. The characteristics, thel-'e-
fore, of the so-called “law of penance”, the churchly penalties
which were to ensure the repentance and reformation of the offender
were: first, a lack of definiteness in the acts whi:ch incurred these
penalties, and definiteness only in that practically the}{ were
limited to the most important and frequent offenses, in any
epoch or locality; secondly, limitations due to the lack of an
effcetive criminal procedure.® _
Influence upon the Criminal Law of the State. — This portion
of the criminal law of the Church, founded as it was directly upon
morality, had only a limited influenee upon the law of the State
relative to crimes. In the first place, the different penalties
applicable to acts also forbidden by the temporal law expressed
the views of the Church as to the varying importance of these
acts. In the next place, an act for which the Church did not inflict
a penalty at all was given the character (in the view of the Chur"eh)
of not being generally reprehensible. These moral valuations
of acts, and especially the latter (by which certain acts were

5 Of, Wasserschleben, ' Die Bussordnungen der abendlandischen Klrch,(?
nchst rochisgeschichtlicher Binleitung’ (1851); '*Pcenitentiale Remense
in Kaiz, pp. 161-202 (from the 700s). . . .

s ITowever, the Chureh, in the so-ealled *“ Sendgerichte™ in the Carolin-
gian period, and also later, as a matter of fact exceeded the prineciple of
inflicting pensnce only for those sins which were either notorious or freely
acknowledged. Tt bound by cath a number of the members of the con-
gregation to lay information of sins or offenses whieh might he lmown to
them, and it ecorapelled the accused either to free himsclf npon gath or to
underge penance or punishment; cf. Dove, ‘‘Untersuchungen”, p. 356.
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regarded as not deserving punishment), potentially exerted an
influence upon the temporal law. But this portion of the eriminal
law of the Church was naturally widely separated from the tem-
poral law. Penance was inflicted by the Church without regard
to whether or not temporal punishments were inflicted upon the
offender; the essential purpose of penance was the offender’s
reformation.

§ 28. The Disciplinary Law of the Church. — The requirements
of so extensive an organization as the Christian Church could
not be met by a criminal law applicable only in cases where there
was a voluntary confession of guilt or where the offense chanced
to be notorious. The inadequacy of such a law was especially
evident in its bearing on the non-performance of their duties by
servants of the Church.! Thus, in addition to that indefinite
system of penance above mentioned, there grew up in the Church
a system of criminal law, which was based upon definite ideas
of the various offenses, and also reached, by a special criminal
procedure, acts that were necither notorious nor voluntarily
admitted. ’ '

Its Similarity to the Criminal Law of the State.— In these
offenses punishment assumed a totally different character. It
was not limited in its application to offenders whom it might
hope to lead to repentance, conversion, and submission to the
Church; it could also operate against others — in exireme cases
even by deterrence.? Here the criminal law of the Church is

! TTarein it really acted in cobperation with the exemption of the clergy
from the jurisdiction of the courts (see post). The disciplinary punish-
ments of the eclerzy took the place of State punishment, sinco also in ex-
Ireme eases the Chureh would cxpel the guilty from the clergy (to degrade
him), and deliver him o the civie power for punishment. Cf. Ianoeent
III in Cap. 17, X “De judieiis™, 2, 1: *Prucipiatis cxparto nostra
Prelatis, ut laicis de clericis eonquerentibus plenam faciant justitiam

exhiberi . . ., e pro defeclu justitie elerici {rahantur o laieis ad judicium
seeulare . . .” The eivie power had no reason to take offense at the ex--

treme mildness of the punishiments of the elergy. Cf. Eickhorn, * Grund-
siitze™, I, p. 153. C. 3 X, “De erim. falsi”, 5, 20 (by Urban ITT, 1186)
even provided branding in one case as a punishment for the clergy.
tCf.eg. e 1, X, 5 26 “. .. ut pena illius aliis terrorem injiciat, ne de
cetero contra Romanam Ececlesiam in talia verba prorumpat.” The

purpose of deterrence is very apparent in ihe well-known provision that'

hereties who again heeame such, even if they later renounced their error,
should irrevoeably be turned over to the civie power for punishment,
although *'si postmodum peeniteant, ut peenitentiz signa in eis apparue-
rint manifesta ”, tho sacrament of the Last Supper was not denied -them.
The Church however at this time did not require a judgmoent against
hereties. But the judgment of the civic courts against those whom the
Church had adjudged as heretics was a mere formality. The Church
absolutely demanded and obtained exccution or the infliction of a punish-
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closely allied to the criminal law laid down by the civic community.
The culpable act was judged not only according te its moral
significance, but also according to certain external characteristics
and effects. Since, in fact, the Church had means at its disposal ?
to carry out its will and commands, it was even able, to a certain
extent, to take the place of the then somewhat defective political
administration of criminal justice. Since morality was also the
ultimate basis of the State’s criminal law, the Church could take
the standpoint that, if the State was lax in the punishment of
certain acts in which the Church was especially interested,
although they in no way constituted violations of the commands
of the Church, it would itself undertake the punishment of these
acts. Moreover, the influence of a powerful rcligious organiza-
tion which has a firm hold upon the entire people is such that it
can easily cause the civic community to punish acts which it has
heretofore left unpunished. The Church then turned over to
the civic power many cases formerly punished by itself, since the
civic community now punished them adequately.?

§ 29. Growth of Criminal Power of the Church. Privilege of
Clergy. — Though the Church’s criminal law thenceforth was
still essentially only that of a tribunal dealing with moral conduct,

ment of a permanent nature, without allowing a new examination of the
judgmont of guilt. Cf. e. 2, 4, 18in VI. * De heereticis 7, 5, 2; Hyidius
Bosstus, **Pract erim.”, Tit. * De hereticis ”, n. 35, and Du Boys, " His-
toire de dr. cr. des peuples modsrnes”, V, pp. 95 96. The view that
“pam vindicative '’ might be applied and were applied only to the Clergy
eannot he aceepted (Kafz, pp. 33 e seq.).

3 Ap is well known, the chief sanetion used by the Church was excom-
munieation. The Church even prohibited business transactions with the
excommunicated, although in the beginning this was so only where the
punishment was “cxeommuniealio major.”” Cf. Richier (Dove), ** Lehr-
buch’ § 214, note 13. Excommunieation earried with it ineapacity to
bring » suit or to act as a witness, and incapacity to fill the office of judge
even of a civie tribunal. Cap. 5 X. 2,25, —e. 7 X. 2,1; ¢. 38 X, 2, 20.
According tu the ordinanece of Emperor Frederick TI. (a.p. 1220 e. 7,
Pertz, “Monum.” IV, p. 236), civil atiainder attached to those remaimng
in “greater” cxeommunication for a year, ‘‘non revocanda, misi prius
excommunicatio revocelur.” A French judgment of the 1300s ordered
that anyone who should see the party who had been excommunicated
‘“erachit contre lui’’ (Faustin Helie, 1, N. 199). .

“This explaing the fact that those eases in which mention is made of a
“‘ delietum mixti fori’* do not form a separate elass, and also the faet that
sometimes, when the punishments of the Church were rather in the nature
of mere penance, anf}) for this reason did not seem to the civie _cnmmal
authorities to be sufficient, the latter paid no attention to the punishments
which had already been inflicted by the Chureh ; ¢f. Richier (Dove), ** Tohr-
buch®, § 222. Moreover {(except in case of a “ delietum mixtum '), where
the punishment seemed to the Church to be insufficient, the Church
appealed to the civil authoritiss for a sharper punishment of the offender;
. e. 8, X, “De foro comp.”, 2, 2. - -
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yet the Church in the Middle Ages went far beyond the bounds
appropriate for a religious organization. This requires for its
explanation a review of its historical relation to the State.

In the Roman Empire, as socon as the predominance of the
Christian religion was definitely established, the Church began its
efforts to make the clergy independent of the civic authorities
by means of jurisdictional exemption. But against the firmly
established and fully developed judicial system of the Roman
State, it failed to make headway. An enactment! of Valens,
Gratian, and Valentinian (A.D. 376) expressly specified that every
eriminal action involving a civil crime should be tried, not by the
synod, but by the civic judge. The same rule obtained in the
law of Justinian,? although certain imperial enactments during
the intervening period manifested apparently a greater compli-
ance with the claims of the Church.®

Union of the Criminal Laws of the Church and State under the
Frankish Kings. — Under the Frankish monarchy, however, the
Church obtained a complete jurisdictional exemption for all cases
cssentially criminal. As early as the 500 s, the chief authorities
of the Church* were practically exempt from the civil jurisdie-
tion. In cases of high treason, in which the death penalty would
ordinarily be inflicted, there were applied to bishops ® only the
Church penalties (deprivation of office, excommunication, banish-

t L. 23, “Cod. Theodos.”, 16, 2.

*Noav. 83 pr., §§ 1 and 2. Where a member of the elergy was pro-
nounsced guilty by the judge of a civie tribunal, he was merely deprivod of
his elerical character by the bishop before the execution of the Sentence.
A {ribunal of the Church took cognizance only of “erimina ececlesiastica."
Concerning the bishops, it was merely decrced by Nov. 123 e. §, that no
proceedinﬁs should be taken against them by the civil judge except by
special order of the Emperor.

¢ Cf. L. 12, L. 41, 1. 47; C. Theodos. 16, 2. Perhaps (as suggested by
Gothofredus and Eck, p. 5, note 4) these assages merely have reference to
insignifteant offenses, in which a disciplinary punishment seemed to be
sufficient. Tn L. 23, eod., the jurisdiction of the Churech seems to
oxtend only fo offenses against discipline.

tCf. Du Boys, I, pp. 44 et seq, and especially Sohm in Dove's *“Zeit-
schrift fiir Kirchenrecht *, IX, pp. 248 e seq.

® However, the rofm.l despotism was at times not hindered in the use of
ather measures of viclence. Laning, LI, PP. 516 ei seq., is of the opinion that
the Chureh did not possess an actual jurisdiet\ionai exemption, and that
rather it was only & custom (and indeed one not always observed) to bring

& complaint and secure a judgment at.ﬁajnst bishops in the Council before
a

subjecting them to the judgment of civic courts. But as a matter of
faet the judgment of the Council would be really the determining factor.
The cases in which the royal authorities made a direct prosecution (i.e.
without first bringing a complaint before the Couneil) seem to be invariably
cases of “‘lése majests ", and in such cases, exeeptional measures are often
applied.
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ment to a cloister). The kings appeared before the councils as ac-
cusers of the bishops.® Chlothar IT, by an enactment 7 of 4. .
614, rendered all the lower clergy exempt from civic punishment.®
In its place there was applied to clericals the Church’s discip-
linary powers. Thus in the “ Edictum Pistense ” (a.n, 864) ® it is
stated : 1 “Et de tali causa unde seculares homines vitam per-

¢ Cf. “ L. Bajuv.”, T,10: “. , . episcopus si convietus crimine negare non
possit, tune securdum canones oi judieetur, si talis culpa sit, ut deponatur
aut exiliebur . . ,™; 1,12: **Da ceteris eausis, diaconus vel clericus ab
episcopis secundum illorum canones judicentur.” .

T Pertz, " Leges ™, I, p. 14,

8 “Ut nullus judicum de quolibet ordine elericos de ecivilibus eausiz
preter eriminalia, per se distringere aut damnare presumat, nisi oo
convineitur manifestusy execpto presbytero et diacono, Qui vero con-
vieti fuerint de erimine capitali, juxta canones distringantur ot eum ponii-
ficibus cxaminentur.” Sohm explains this provision eorrectly. All Clergy
were punished by the disciplinary eriminal law of the Church (*‘secundum
canones’’ since the civic law of the Church was tho constitutions of the
Roman emperors) by their anthorities (‘‘eum pontificibus® = ‘g ponti-
ficibus™'). It was only in respeet to the lower elass of the Clergy (includ-
ing the *'deacon’ and those beneath) that the civic judge had the right of
first trial (*‘districtio’’). The well-known **Constitution’ of Emperor
Frederick 11. (Auth. “Statuimus’ Cod., 1, 3, * Do epizcopis et clerieig ")
mcerely enforced -anew a right which had long existed previously, The
exponents of the Roman-Canon Law often donied (although on the
whole without practical results) that tho clergy were subjects of the rulers
of tha country, and denied therefore that they could commit the crime
of “lése majesté” against them. In this light the clergy became in fact
a State within tho State. Cf. (later) Jul. Clarus, § “Lmss majostatis
e¢rimon”’, n. 7.

¢ e. 20 (Pertz, p. 497).

10 The mild punishment of the clergy (¢f. the so-called * Const. pacis
Deci’" Heinrich 1V, a.p. 1085, Pertz, “*Leges ™, IT, p. 58 : ““Unde laici docol-
lentur, inde clerici degradentur; unde laici detruncantur, inde ecleriei ab
officio suspendantur et consensu laicorum crebris ieiuniis ot verheribus
usque ad satisfactionem affligantur ) ; the provisions exempting the elergy
from the criminal jurisdiction of the eivie authoritics (in the “Sententia
Henrici regis” a.p. 1234, Periz, * Leges”, II, p. 302); tho fact that the
tonsure was often econelusively accepted as proof of being one of the clergy
{¢f. eoncerning this and coneerning the claim of the Chureh to base its own
jurisdietion hereon, ¢. 12 in Sexto. *'De sent. exeomm.”, 5, 11); and the
Tact that this jurisdictional exemption was frequently conferred {the bish-
ops gladly conferred it since their power was thereby inereased) — all
these circumstances were the causes of numercus abuses, Chief among -
these abuses was the fact that many, in order to render themselves secure
from civie punishment on some one oeeasion, received Lhe tonsure and
thereafter led worldly lives. On the other hand, even the Popes were
obliged to maintain the eivie jurisdietion. €Y. e. 27 (Honorius ITT) X, 5,
33. Also ¢of. “ Schwabenspiegel” (L.) 225. R.ron Freisi?calg. ““‘Landrechts-
buch”, ¢. 168: ‘““Pfaffenn dye nicht beschornn sein vond niehi pfaftich
gewantt an yu tragenn, vnd-fiirentt sy messer oder swert oder annder
waffenn oder vindet man sy in dem frauenhaus oder in ainem leuthaus, dye
80l man richten als ainem anderen layenn. . .." Thers is a somewhat
different provision in R. von Freising, ‘‘Stadtrechtsbuch ”, 0.16. Concern-
ing the later custom in Ifaly, ¢f. especially Decianus, ** Practica erim.”,
IV, ¢. 9 n. 106: *“Ut clericus possit a laico detineri of puniri sex requirun-
tur. Primum quod non incedat in habitu et tonsura. Secundum quod )
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dunt, inde clerici ecclesiasticum gradum amittunt.” ™ More-
over, as is well known, with the Frankish kings began a far-reach-
ing union, or, one may even say, an amalgamation, of the temporal
and spiritual powers. As a supplement® to the duty of the
Church to care for the souls of men, the Church felt constrained,
if the State did not perform its duty, to undertake in some matters
a kind of temporal justice, e.g. illgotten gain must be returned,
and compensation made for unlawful injury. Moreover, the
kings realized the service rendered to the security of their rule
by a religion which preached as its precept® obedience to the
authorities and especially to the king. They also perceived the
extent to which the ready and compact organization of the Clergy,
supported by historical tradition and remarkable for its training,
could be of service to the State. The great men of the Empire,
who, strong in their own considerable resources, could often suc-
cessfully dispute the jurisdiction of the king, and need not fear
revenge or punishment, were thus compellable to snbmit to a
public punishment, often humiliating.* And this was generally
true, even though the Church was governed by motives of pru-
dence in lending its services. 'The kings therefore accorded to the
criminal power of the Church the most thoroughgoing support of
the temporal courts and officers,’® for the enforcement of every

inperat se enormibus. Tertium quod frequens fuerit in ilkis. Ql,;la,rtu_m
quod in ecis deprehendatur. Quintum gquod fuerit tcr monitus. Sextum
quod post monitionem fuerit incorrigibiles™!  (Here at any rate there is a
long tolerance of abuses) Cf. also Gendinus, “De malef. Rubr. de
poeniz "', n. 34. .

1t In England the so-ealled **bensfit of elergy ', which in the eourse of
time was also extended to other persons (e.g. Lo those who wore able 1o
write), gradually led to a lessening of many of the punishments, until in
ater times it was abolisked as ineongruous, and at the same time superflu-
ous because of the more leniont character of modern law. Cf. Stephen,
“Hiat. of the Crim. Law ", pp. 4, 532, . .

12 Coneerning the task of supplying the defeets in the civil 3u_rgsd1et19_n,
assumed by the Chureh, and its resulls, ¢f. for later period, especially T'¢b.
Decianus, “Practiea erim.”, 1V, ¢. 10. ) )

1 Waitz, 111, p. 271. .

u Everyone, even the most prominent, were under the jurisdiction of
the *Sendgeriehte’” of the Church.  Dove, p. 355. .

5 4 Cap, Mant.” (a.n. 781), e. 6 (Pertz, p. 41): “comite vel souldaz
adiutorium prioveat.” *Cap. Missorum”’ (a.p. 853), ¢, 10 {Pertz, p-420):
7+ missi nostri omnibus reipublics ministeriis denuntieni, ut comites vel
reipublicss ministri . . . quando episcopus eis motum fecerit et quos per
exeommunicationem episcopus adducers non potuerit, ipsi regis anetori-
iate et potestate ad penitentiam vel rationem atque satisfactionem addu-
eant.” In the compact entered into by the sons of Leuiz the P'wus,
Lothair, Louis, and Charles (s.p. 851, *‘ Conventus apud Marsnam ', II,

c. 5, Periz, “Leges”, I, p. 408), the Bishops were granted international

legal privileges in the enforeement of penanee. Thus arose the familiar
maxim of the Middle Ages that the spiritual and temporal powers mutl._mlly
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penance.' They even made use of the spiritual authorities for
the better and more certain punishment of the persons liable to
punishment under the civil laws,!” and also for the suppression of
feuds and blood revenge. On the other hand, the bishops appear
as officials of the king; for the king claimed and exercised, in
respect to their judgments (at least where the laity were involved)
a supreme power of review.!®* Thus by virtue of the coercive
cobperation of the eivil officials, the Church was able to inflict
degrading punishments upon even the most prominent individuals,
or, instead or in addition, to compel the payment of considerable
sums for pious purposes. Unfrec persons it could thus punish,
even peremptorily and to the last extremity.’ Consequently

support each other, that the eivil judge can have recourse to the bann of
the Chureh, and *‘viee versa’ the spiritual tribunal, if it fails to aceom-
plish its purpose by exeommunication, can resort to civil outlawry, and
wven that this punishment last mentioned atttaches itzelf “ipso jure™ to
cxeommunication of long standing. Cf. *‘Friederiei II. imp. confede-
tatio eum principibus ecclesiasticiz™, A.0.1220 {Pertz, ** Leges ', IT, p. 236) :
“Et quia gladius materialis eonstitutud est in subsidium gladii spirilualis,
si exeommunicatus in ea ultra sex septimanas perstitissc . . . nobis con-
gtiterit, nosira proscriptio subscquatur, non revocanda nisi prius excom-
munieatio revoeetur.” The *‘Bachsenspiegel”, TTT, 63, § 2, however,
denies direct effect to the ban of the Church ; ¢f. ' Schwabenspiegel Vorw.”
Tn England therc was a special warrant of arrest, the writ “De excom-
mnunicato eapiendo’; Lhe excommunicated was placcd in the county
prison until he relieved himself of the excommunication; ¢f. Folkard,
“The Law of Libel and Slander” (London, 1876}, 4th ed. p. 77.

1 (f, the questions in Regino, “ De syn. eausis libr.”, 11, ¢. 2 (in the early

8). :
174 Cap. Karol. M. Paderb.” (a.p. 785) “De partibus Saxonim ™, e. 14
(Pertz, “Teges™, 1, p. 49; Merkel, “‘ Lox Saxonum”’, p. 17) : “*§i vero pro
his mortalibus eriminibus lalenter eommissis aliquis sponte ad sacerdotem
confugeril, et confessione data agere peenitentiam voluorit, testimonio
sacerdotis de morte excusetur” (Lhis has to do with high treason and
homicide connected with treason). ‘Cap. Aquisgran.” {(a.mn. 813}, ¢. 1
{Pertz, p. 188): ‘Ut opiscopi circumeant parochias sibi eommissas etibi
ingquirendi stadium habeant de incestu, de parricidiis, adulteriis, cenodoxiis
ot alia mala quae eoniraria sunt Deo . . . Bt . . . emendandi curam habeant.””
Thus in the Middlc Ages the gravest erimes were often punished only with
the penalties of the Chureh, pilgrimages, and erection of a eross.  As to tha
eriminal jusiice of the citics, in this regard, during the 1300 s and 1400 s, of.
Von Maurer, **Geschichte der Stadteverfassung in Deutsehland V', III,

p. 633. .

e~ Karoli TT, Td. Pistense™ (A.D. 869), e. 7 (Pertz, p. 510): Ut =i
cpiseopi suis laicis injuste fecerint, ol ipsi laici se ad nod inde reclamaverint,’
nostree regim potestati secundum nostrum et suum ministerium ipsi
archiepiseopi ot episcopi obediant, ut secundum sanctos canones et juxta
leges quas ecclesia catholica probat of servat, et secunduin eapitula avi et
patris nostri hoe emendare curent.” However, complaints of the clergy
against their superiors were not cntertained by the King: ¢f. Du Boys, I,
pp. 418 ef seq. : : C . '

1 By the?a.ter Canonists, acoording to e. 10, Caus. 26, qu. 5, imprison<
ment by the Church in exeeptional cases was deemed applicable even
against laymen: FEickkorn,-1E p. 80. R R -
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the Church exercised & eriminal power that was secular as well as
spiritual. It is thus easily explicable that the State recognized
the jurisdiction of the Church in respect to the so-called “ delicta
mixta ** by omitting to punish these crimes if they had been already
punished by the Church.® Moreover the laity, at least the lower
and poorer classes, often had sufficient reason for gladly subjecting
themselves to the milder criminal justice of the Church.®

§ 30. Influence of the Church’s Right of Asylum. — The right
of asylum ! belonging to the Church was yet a third means by
which its eriminal jurisdiction was indirectly extended. The hard-
pressed eriminal who was able to reach a church ? was safe, at least
for the time being.® It rested with the discretion of the spiritual

20 Prepention of crime appears also to have been undertaken by both
eivie and spiritual powers ; ¢f. e. 21in Sexto “ Deexe.”’, 2, 12, Katz, pp. 40
et seq. demies the so-culled ““ delieta mixti forl.” This intermediate field of
jurisdiction was the necessary result of the new life acquired by the Stato
and Church under the Carolingians. e. 8 X, “ De fore competente”, 2, 2
is also of interest. However, the spiritual judge was able to infliet only the
punishments of the Chureh. But it iz not to be inferred from this that the
punishments of the Church might not he supplanted by the punishments
of the State.

21 Tn the stalules of the cities it was sought later to limit the excessive
subordination of the citizen to the spiritual jurisdietion. Thus, in the law
of the city of Augsburg (a.p. 1276, ed. Meyer), Art. 22, it is stated: “Ez
sol ein burger antworten in dem eapitel umbe vier dinch umbe nih§
anders . . . .”" Any one prosecuting a eause other than one of these four
before the spiritual court was obliged to pay to the people a money fine,
Cf. also “ Sidchsisches Weichbild ', Art. 25.

1 Coneerning the history of the right of asylum, ¢f. Rickier, ‘' Kirchen-
recht” (Dove), § 212. It was completely abolished in Germany during the
17'00 5, and in Protestant regions at an earlier date. Decianus, * Practica
erim.”, VI, 31, temarks: “Hoe vero cum lacrymis memorandum non
silebo, quod apud Germanos Lutherana hsresi infectos nullus habetur
locus sacer . . . etideo nullus in his (templis) tutus est, quum ecclesias, id
ost templa habeant loco platearum”™; Lining, I, pp. 317 et seq., II, pp.
536 ef seg. The right of asylum had its origin under the Christian empcr-
ors of Rome, but it was only a sort of foothold for intercession. In the
¥rankish empire, where criminal prosecution was generally a private pro-
ceeding, the right of asylum attained greater importance. As the idea
lying at the basis of the right of asylum (which was also importan{ in
heathen times and among the Jews) it may be stated that, so far as the
right of asylum has encroached upon the publie procedure, the state
criminal power, when it lacked confidence in itself (oceasionally in ancient
times the death penalty was inflicted in such a manner that i1t might be
possible for the condemned to be saved by a special intervention of fate
or the gods), obtained from the deity a ratification of its punishments, or if
the eondemned came in touch with the deity the punishment was forth-
with mitigated or abandoned (as in Rome when the condemned on his
way to the place of execution met a Vestal Virgin).

t “Schwabenspiegel”, 329 {Lassberg), regards as already within the
peace of the chureh those who have grasped the ring on the door of the
church, and also attributed the right of asylum to the sacred courtyards
of the church, . i
was Cf.c. 1,2, 3, Can. 23, qu. 5, and “ Lex Bajuv.”” 1, 7 (ed. Merkel T. 1):

8i quis oulpabilis . . . confugium ad ecelesiain fecerit, nullus eum vim
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power whether or not to give him up; and he was given up only
after a preliminary mediation between the pursuer and the crimi-
nal. The latter, if the spiritual authorities deemed him guilty,
was obliged to bind himself, in consideration of the former’s fore-
going all claim for slaying or mutilation,* to furnish satisfaction
and damages.> ““Ecclesia abhorret a sanguine.” Thus the Church,
in a certain sense, performed the function of an arbitrator between
private revenge or the public criminal authority, on one hand, and
the eriminal on the other. A substantial restriction was hereby
placed upon private vengeance, and the State’s criminal power was
rendered more lenient. The latter, to be sure, was thus often
weakened and hindered, to the sacrifice of the public safety.®
Acquisition by Church of Temporal Jurisdiction. — Yet another
indirect influence of the Church upon criminal law deserves con-
sideration. In the Middle Ages, the Church came into possession
of a great number of the civic tribunals. Thus it was enabled
to administer justice (.. civic justice) through the civie officials
and in accordance with the civil methods. It was only natural
that civic officials in the employment of the Church should yield
to the principles of the Church and its criminal law.” Moreover,

abstrahere ausus sit, postquam januam ecclesis intraverit, donec inter-
pellat preshyterium ecclesiae vel episeopum. Si preshyter repracsentare
ausus fuerit et si talis culpa est, ut dignus sit disciplina eum econsilio
sacerdotis hoe faciat, quare ad ccclesiam confugium feeit. Nulla sit
culpa tam gravis ut vita non concedatur proptor timorem Dei et reveren-
{iam sanctorum, guia Dominus dixit: OQui dimiserit, dimittetur ei; qui
non dimiserit nee of demittelur.” Cf. eoncerning the later treatment of
the right of asylum, the {exceedingly eanonistic) deseription of Tibertus
Decianus, * Practica er.”, V1, ¢. 25 o seq.

+ The right of asylum of the Chureh contributed much towards the
substitution of eomposiiion for private vengeance. The kings, looking
at the matter from their own point of view, had sufficient roason to sane-
tion this right of asylum and to extend to it their protection: Pardessus,
“Loi Salique”, p. 656. ) R

5 The han of the Church was the penalty attached to a violation of the
right of asylum. Flowever, in those times of viclence there were frequent
viclations of the right of asylum, as also of the oath whereby the pursuer
bound himself to be satisfied with the penalties levied by the Church,

¢ Abuses of the right of asylum in the case of grave crimes must have
soon arisen. Cf. Cap. a.p. 779 (Francieum), ¢. 8 {Pertz, ' Leges™, I,
p. 36). Necessities of life were not to be furnished the eriminal {**homiei-
das aut ceteros qui legibus mori debent™ runs the passapge), and he eould
also be eompelled by hunger to leave the place of refuge. Cf. also “Lex
Sax.”, XXVIII (ed.” Merkel) : **Capitis damnatus nusquam habeat pacem.
8i in ecclesiam confugerit, reddatur.”” Conecerning such exeeptions (mur-
der and dishonarable offenses) in other free States at a later period, see von
Maurer, ** Geschichte der Fronhofe in Deutsehland 7, IV, p. 250.

? For example, fundamental rules and customs of which the Church
distinetly disapproved could hardly maintain themselves in such courts.
For a ecase of this kind, ¢f. c. 2 X. ‘“De delictis puerorum'’, 5, 23; an
abbot acting as judge of a court inflicted 2 money fine upon a boy no
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the Church must have been at this period extremely popular,
as several circumstances allow us to infer. In a time when the
criminal law of the State was weak and uncertain, the Church
had at its disposal its own system of law, both comprehensive and
powerful because of the learning bestowed upon its preparation.
The Church was in exclusive possession of a higher state of culture.
Furthermore it passed judgment (at least as a general rule) with
no discrimination of person, and from the beginning regarded
as its own the cause of the helpless and poor. Finally, in short,
its justice was contrasted with that of the civic authorities, often
exercised in the interest of petty fiscal exactions and marked by
frequent oppression of the poor and humble.

§ 31. Variation in Extent of the Church’s Jurisdiction at Dif-
ferent Periods. — These circumstances readily explain the varia-
tion in the jurisdiction of the Church at different periods. To
punish crime was a concern of the Church; since all true crimes
are also violations of morality and imperil the soul of the criminal,
it was not difficult to discover that the Church also was concerned
in punishing many crimes which werc already punished by the
State, and to lay a basis for using the criminal power of the Church.
Thus there were included, under “delicta mixta” or * mixti
fori 7, offenses against morality in the narrower sense, especially
adultery, sacrilege, sorcery, and usury, in so far as Christians were
guilty of the same. Blasphemy, forgery of papal documagts, per-
jury, and breach of contract were also included.! This also ;éadily
explains the frequent controversies with the civie authorities,? the
disputes among the learned jurists, and their subtle distinctions.?

eonsidered old enough to be responsible, * secundum consuetudinem illius’

terrm™ ; the Pope forbade the cnforcement “pro temperal pcena.”
Aug, Arelinus, Do malef. Rubr. Comparuerunt dicti inguisiti’’, n. 14,
notes the different treatment of tho testimony of women in © terris ceclosis
subjeetis” armd in *‘terris imperii.” At any rate, in **torris imperii” the
*'jus eanonicum™ did not ““de jure” have precedence of the * jus eivile.”
CF. "' Bujardi Addit. in Jul. Clarum™ § ‘*Raptus’, n. 38.

! “* Ratione pacti et voti fracti, item ratione juramenti vel fidei dationjs™
say the statuted of the Wiirzburg Synod 1407, 1446 a.p., has the Chureh her
jurisdietion.  Cf, the interesting roferences in Sickel, * Die Besteafung des
Vertragsbruches u. analoger Rechtsverletzen in Deutsehland” {Halle,
1876}, pp. 46 et seq., especially 49-51., .

*In some territories (those of princes who wers clericals) the Church

also had before its tribumals eomplaints and acensations of the Clergy .

against laymen : “Privileg. Carl IV fiir Wiirzburg”, “Monum. Boiea™,
XLL pp. 307, 308, This reads: * Super publicis as privatis injuriiz "’ the
Clergy and the judges of the tribunals of the Church may bring charges

afa;inst laymen “*coram judice eeclesiastieo”, “quemadmoduem etiam in -
n

erisque partibus Germani® ac precipue in provineia Moguntina.’”
* Cf. Tib. Decianus, “ Traoct. erim.”, IV, 2?, 6. . .
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“ Posnm Medicinales ” and *“ Penm Vindicative.” — The funda-
mental ideal of the punishment of the Church was the restora-
tion of the guilty to the Church and to obedience to God. Hence
the punishments of the Church were chiefly “ peens medi-

. cinales ”’, — punishments calculated to cure the guilty of his faults.

For this purpose, use was especially made of excommunication in
both of its gradest (* excommunicatio major” and * minor ™),
the interdict,® and, in the case of priests, suspension. But the
Church was not barred from using other punishments, and its
doctrine mentions a]so “ peense vindicativee ” inflicted by the
Church. '

This distinction, however, had little real influcnece upon the
actual operation of the eriminal law of the Church, Those penal-
ties which werc designated as “ medicinales ” were also used by
the Church as “pena vindieativee.” * Moreover, the effect
of many of the “ penz medicinales ”” was exactly the same as
that of punishment inflicted by the civie authorities. This
appears from the fact that, in the earlier periods, publie penance
of a humiliating nature, and later, severe fines and imprisonment,
were inflicted. The penalty of imprisonmert for life, though
theoretically (as maintained by the Church) justified by the -
enormity of the offense, was a matter of fact substantially equiva-
lent to the extermination of the offender.

Defects of Criminal Law of the Church. — Thus, one defect
of the system lay in the uncertainty of its scope, due to the fact
that the Church did not confine itself te the disciplinary offenses
of the clergy nor to voluntary penances or ultimate expulsion.
But this was not the only defect in the character of the Church’s
criminal law. Inevitably there was also a fluctuation between
the punishment of external misdeeds and that of mere immorality
or the mere possession of an opinion not in accord with the views

tCap. 20, X. “De V.”, p. 5, 40 (Innocent ITI). o) )

® The interdiet was nothing other than a modified application of exeom-
munication to all places and regions. .

¢ Eck, “* De natura peenarum secundum jus canonieum’ (1860), p. 30.
Theorctically these two varieties of punishment are very different. The
“pena medicing” has regard only for the intention which is deemed
equivalent to the Hanifested act (*‘in maleficiis voluntas pro opers reputa-
tur’” is written before C. 25, D. 1. “De penitentia”, and in C. 29, 4d., it
says: *§i propterea non faeis furtum quia times, ne videaris, intus fecisti
« . . furti teneris, et (si) nihil tulisti*'), and repentenace may at least remave
a portiop of the culpability. The * penm vindieativee’ have as their
purpose the separation of the guilty, as a sorrupt tﬁmrt of the body, from

the Chureh, e. 18, C. XXIV, qu. 8, or else have the purposs of deterring
others, ¢. 1, X, 5, 26. . .
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of the Church; and also a fluctuation between a concern for real
penitence and a satisfaction with its external manifestations.
The danger to its criminal law from this source is apparent in its
older penal provisions which, in analogy to the early folk-laws,
contained an exact caleulation of penalties for each individual sin
or transgression. And it is even more evident in the later system
of indulgences, which permitted forgiveness of sins to be purchased
outright by the payment of money.

Thus the history of the criminal law of the Church offers an
illustration of the truth that only by adherence to an objective
or outward standard can a steady development of criminal law be
obtaincd. By taking the external standard, it is possible to reach
gradually a juster valuation of inward or personal guilt. If we
are to hope to detect inward guilt by human agencies, we must
resort exclusively to external manifestations. Apart from the
fact that, under a system of criminal law based on that theory,
the inward guilt of malice and passion, of ambition and greed,
are sure to receive their just deserts, there is, at any rate, no other
means available to attain the end desired. FExclusive regard for
the moral element leads endlessly nowhere.

§ 32, Heresy. — The crime of heresy was also based upon a
theoretical and abstract standard of guilt. ,

How far the error involved in heresy is to be attributed to per-
sonal guilt is a problem which never has been and never will be
solved. The Church, however, believed that it could solve this
problem. It proclaimed as guilty those who held views contrary
to its own and lapsed from the faith, if they could not be con-
vinced of their error! This attitude the Church adopted at a very
carly period. Even in the days of Rome,? it demanded and ob-
tained from the State the most severe and terrible punishments
of the State for those guilty of this offense* Once it had thus

! Téh. Decianus, *Practiea erim.”, V, 8, n. 2: “Vere dicitur hsroticus
qu! errat circa fidem Christianum per intellectum ot pertinaciter hmeret
errori per voluntatem.” :

L 1L, GO T, 1, 5 % De heretieis” : “ ipreticos non solum ks privile-
giis alienos esse volumus, sed adversis muneribus constringi et subjici”’
(C!_onst.a_rmhqe, A.D, 326). L. 4, §1, C. eod. (Theodosius, a.p. 407} ; ** Ae
primum quidem volumus esse publicum erimen quia quod’in religionem
divinam committitur, in omnivm fertur injuriam.” 'The confiscation of
propertg ordered by the last mentioned *‘constitutio’” made the punish-
ment of this offenss by the seeular authorities one to be feared. Cf. the
}iagsglt;idfa[erees. 11-31%.1 Gt?slgeiegy, of t-}l)ﬂ Gel:ma.n em rs. Const. Frie-

, AD. X atuimus), Periz, * es,” II, p. ; ioi
reg. const., A.0.1232, Periz, p. 287.} Leg IL p. 244; Honrioi

2 The heretic was not formally sentenced to death by the spiritual:
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induced the State to take such measures, it found later no diffi-
culty, when its interests seemed to demand, in demonstrating its
sympathy with harsh penalties in other cases. To this attitude
the Church steadfastly adhered. And this was in spite of the
fact that (as already remarked) it had in the beginning announced
its abhorrence of punishments of life or blood, and that it also
later exemplified this principle in the exercise of its right of
agylum,

Ideal of Divine Justice and the Mosaic Law. — Naturally, then,
the belief arose that, since all these punishments were not opposed
by the Church and were indeed favored, their infliction was in
furtherance of divine justice. And here, significantly, the Mosaic
criminal law, which frequently is based on the “ talio ”, or rule
of like for like, began to be regarded under the influence of the
Church as a direct divine command. It was looked upon, to be
sure, as directed to the secular authorities and not to the Church
itsell ; consequently, justice administered by the secular authorities
was relieved of every doubt as to its own infallibility. Thus is
explained that fanatical tenacity with which, even after the
Reformation, eriminal justice allowed itself to revel in blood and

authorities. But the death of one declared puilty of the '‘phaffen’ fol-
lowed as a matter of course (¢f. e. 18, in V1. “*De hwret.”, 5,2). Theorct-
ically the secular jurists maintained the right of the civie judge to make
an investigatlion of the verdict of the spiritual tribunal (¢f. e.g. Bartelus in
“Tog. Div. Hadrianus”, [7] n. 3, . * De custodia reorum ”, 48, 3}; but as
a matter of practice this was not done, or else it was expressly rejected in
the statutes {(¢f. * Augsburger Stadtr.” 1276, ed. Meyer p. 106, Art. 32;
“*Behwabenspicgel”, ed. Lassberg, 313, * Bambergensis”, 130: “ Item wer
durch den Srdentlichen geystlichen richter fiir einen Keizer erkant und
dafur dem weltlichen Richter geantwort wurde, der soll mit dem fewer vom
lchen zum todt gestrafit weden™). Cf. also Osenbriggen, **Das Alaman-
nische Strafrecht”, p. 375.  Also Clarus, § fin., qu. 96, n, 7, denies that
the ecivie judge has the right of examination, although the judges had
usurped this right in eertain eases, so that recently Philip IT at the Scnate
of Milan kad made nneonditional execution of the sentenceo a duty. — There
was a direct coercion to remain in the Chureh.  If a Jew onee converted to
Christianity again beeame aJew, he was put to death by burning, ‘' Schwu-
benspiegel”* {ed. Lassberg), 262.— The extent to which the Church lost
all sense of justiee towards real or alleged heresy is shown e.g. in the collee-
tion of extravagant principles of persecyfion (for one should not eall them
principles of {aw) found in 7'ih. Decianus, V, e, 20 (* Horesis specialia’™).
The heretic ¢.g. lost “ipso jure” the ownership of all his property, his
descendants to the seeond degree had no legal rights, he became *“infamis.”
His sons lost their fiefs. Mere ‘cogitatio” was subject to punishment.
There were also rules of procedure that were monsirositics, — Tven apart
from cases of horesy, the Popes at times favored provisions that were
clearly unjust. Cf. e.g. ¢. 4 in VI, “De penis”, b, 9, directed against
those who injure & eardinal, and (in analogy to the statutes of the loman
despols alse) visiting the penalties even upon sons and grandsons. The
significant analogy of heresy to ‘‘1ése majesté™ appearsin L. 4, § 4, c. 1,
5 (by Theodosius).
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grewsome penalties, with an almost universal approval. Amidst
an increasing progress and culture, the law remained, till well into-
the 1700 s, the bulwark, as it were, of cruelty and barbarity. Se,
too, the influence of the Church is responsible for that dominant
aim (often extravagant) in later practice and legislation to make
men moral, resulting in measures of moral police grossly over-
stepping the appropriate limitations of State interference. The
idea of an external power, like the Church, intruding upon the
moral life of the individual, observing, protecting, and punishing,
had become familiar. What had earlier been done by the Church
became later the province of the police power of the city or State.*
Thus the Church laid the foundations for the later omnipotence
of the State.

Ultimate Effect of the Criminal Law of the Church. — A long
period was to elapse, and arduous effort was to be expended,
before the criminal law freed itself from these untoward effects
of the Church’s influence. The weakness of the medieval State
made their long continuance inevitable. This weakness itself
had its origin (paradoxically enough) in the rugged natural strength
of the Germanic race and its almost unlimited sense of personal
individual liberty. 'This trait vested the individual with a liberty
to barter away his liberty, and gave to the king the freedom to
dismember the State, and parcel it out piece by piece. In other
words, this weakness was due to the subordination of general
public law and order to subjective or personal right.” Neverthe-
less, one permanent service to the Germanic peoples was rendered ;
for the Church represented and emphatically upheld the idea of
an absolute objective law and order superior to all individual rights.
Inone aspect, this signified the cquality of all before the law. In
another aspect, it signified a better valuation of the subjective side
of crime, of individual guilt, — the idea of reformation, implying
that the punishment should benefit the offender.® To the Church,
in the main, wé owe our thanks for these contributions, — ele-
ments which, although only secondary, are mevertheless very
important.

4 Thus many aects punished by the Chureh later beeame punishable by
the ];iohce authorities, ¢.g. unchastity. :

#In the German kingdom, which at times (e.g. under Charles the Great)
wag so powerful, the personal (subjective) element was very prominent
(cf. Wadtz, ‘“Verfassungsgeschichte™, IV, p, 427.

¢ ¢ 63, 84, D. 1 **De poenttentia.’
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§33. Result of the Degradation of
the Mass of the People.

Law. Applieation of the

Mosaic Law. Cruclty of

§34. Feuds and Seclf-Redress. the Punishments. Fail-
The “Landfrieden.” ure of the Law.

§ 35. Changes in the Theory of | § 39. Incidental Clircumstanees
Specifie Crimes. Having a Demoralizing

§ 36. Equality Beforc the Law. Influence.  Private Set-
Moralizing Tendencies. tlement in Cascs of Crime.
§ 37. Effect of Changes in the The “Grace” of ihe
Law of Proof. Arbitrary Rulers. Other Peeculiar
Character of the Law. Customs. Influcnee of Ac-

§ 38. Confusion Resulting from
the Term ““ Frieden.” RHe- Uncertainty of tho Court
version to Primitive Con- . Procedure. -
eeptions.  Severity of the

§ 33. Result of the Degradation of the Mass of the Pedple. —
Even in that stormy and restless period ! ushered in with the

1 In regard to the matter contained in this chapter the following writers
may be consulted: Henke, **Grundriss ciner Geschichte des deutschen
peinlichen Reehts ” (2 vols, 1809}, Vol. I, pp. 109 et seq.; Jarcke, “ Hand-
huch des dentsehen Strafrechts’, Vol I(1827), pp. 21 et seq.; Grimm,
“ Dautsche Rechtsalterthiimer ” (2d ed. 1834); Donandi, * Geschichte
des Bremer Stadtrechts”™ (2 parts, 1830); Warnkéniy, * Flandrische
Staats- und Rechtsgeschichte™; Rasshirt, ** Geschichte und System dos
deutschen Strafrechts ™ (3 vols. 1838-1839); Warnkindg and L. Stein,
# Pranzisische Staats- und Rechtsgeschichte”, Vol. 3, pp. 168 ef seq., 272
ef soq., 489 ef seq.; Von Wdchier, * Abhandlungen a. d. Strafrecht”;
Walter, * Deutache Rechisgoschichte” (2d od. 1857), IT, §§ 701 el seq.;
Waitz, ** Deutsche Verfassungsgesehichte” (3d ed. 1880), Vols, TII-VI;
Hilschner, ** (toschichte des Brandenburgisch-Proussisehen Strafrechis’
(1855): Kastlin, * Geschichte des deutschen Strafrechts im Umriss”, pp-
114-207; Kluckhohn, *° Geschichte des Gottesfriedens’ (1857); John,
“ Dag Strafrecht in Norddeutsehland zur Zeit der Reehtsbiioher ”, I (1858);
Dw Boys, * Histoire du droit eriminel des peuples modernes™ (4 vols,
Paris, 1854 ef seq.); Osenbriggen, ** Das Alamannisehe Strafrecht ™ ; Osen-
briggen, ** Das Langobard. Strafrecht’; Geib, * Lehrhueh des deutsehen
Strafrochta ”, Vol. T (1861), pp. 198-240; Stebbe, * Goschichtesder deut-
schen Rechisqusllen ”j (Part II, 1860, 1864); Osenbriggen, ** Studien zur
deutschen und schweizerischen Rechisgoschichte™ (1868); G. L. Von
Maurer, ¥ Geschichte der Fronhdfe in Denlschland ™ (4 vols., 1862, 1863) ;
Von Maurer, “ Geschichte der Stidteverfassung in Deutschland ™' (4 vols.,
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reign of the last of the Carolingians and often described as the
period of “ club law "', those foundations of a public criminal law
which were previously laid in Germany and defended by the power
and ability of the earlier Carolinglans were not completely de-
stroyed. However, they were buried, as it were, beneath the sur-
face.

It must be here remembered that a large part of the people
had been reduced to the position of bondsmen and serfs. This
did not, indeed, take place in the manner and sense which one
ordinarily ascribes to a change of status? At any rate it
must not be assumed that in the subjection of serfs and bondsmen
under a. feudal lord, criminal law became substantially changed
from what it had been under the folk-laws and the royal statutes.
These latter had also to do with the crimes of those who were
not free. Nothing is more misleading than the conception that
e¢ither in Germany or France, and especially in the former, the
criminal law (except in those primitive times when some of those
who were not free were legally treated as chattels) was one in
which the rank of the accused made a fundamental difference.?
The same forms of procedure obtain and substantially the same
legal principles, and it is only a non-legal circumstance that a man
who is not free and therefore possesses nothing, or at any rate is
unable to pay the fine, is peremptorily subjected to a punishment
of life- or limb, which a free man possessed of property would

avoid. Even where later in the records of the village communities -

we find penal rules of an autonomous nature, the distinction be-
tween the free and the unfree is not of especial importance.! It

1869-1871); Von Holizendorff, “ Handbuch des deutschen Sirafrechts”,
1, pp. 57-65; Frensdorff, Infroduection to 0. Francke, “Verfestungsbuch
der Stadt Stralsund” (1875); RB. Léning, ** Der Vertragsbrueh im deut-
schen Recht " (1876} ; Allfeld, “Die Entwicklung des Begriffs von Mord
bis zur Carolina™ {1877}; Von Wachier, “Beilagen zu Vorlesungen iber
das dcutsehen Strafrocht’, pp. 84-100; Frauensidd!, ** Blulrache und
Tedtsehlagsithne im deutsehen Miltelalter™ (1881). ' [Later writers are:
Steffenkhagen, ** Eniwicklung der Landrechtsglosse des Bachens jegels "’
(Wien, 1887); Caspar, “Darstellung des strafrechtlichen Inhaltes des
Schwabenspicgels ™ (Borlin, 1892).]
2 Buch an over-estimation of the legal effect of change of status ean

be found e.g. in Kastlin, pp. 156 et seq. _

_* CF. also Du Boeys, LI, p. 230. For example, the “ Constitutio Fried-
erici L *Contra incendiarios™ applied to persons of every rank (Periz,

Mon. Logg.” p. 183). In Franee, at a later date, a nobleman was com-
pelled to pay a higher monoy fine than an ordinary eitizen (**roturier™)
for the same act, — ““Noblesse oblige.”

* 1t iz not maintained, however, that the old idea that a free man could

lose his life or limh only for crimes directed against the ecommunity was
without any actual influence. In the laws of those towns whose citizens
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is only a non-legal circumstance that, owing to the very dependent
position of the serfs, the verdict of the lord or his officials, the
“ Schoffen ” (who, as in the Jocal courts of the counts, were the
parties rendering judgment), was often biased by arbitrary mo-
tives. And, finally, it is a non-legal circumstance, if one considers
it closely, that the lords and princes were at the most obliged only
to pay a money fine for a breach of the peace of the land, while
for other persons this entailed criminal punishment. Since the.
lord was possessed of the power of acting as magistrate and was
the head of a smaller State within the greater State, 2.e. the empire,
it was not difficult for him to commit any offense he might wish
under the guise of & feud or even in the exercise of magisterial
power. It is therefore incorrect (as e.g. Kostlin has done} to
maintain, that in the case of those of high rank, eriminal law legally
lost its true character and became merely a feudal criminal law.
Sentences to death of persons of the rank of count or prince are
quite frequent in German history, although in the post-Carolin-
gian period such sentences could be executed with difficulty.

There can however be no question but that harm resulted from
the splitting up of the Empire into a countless number of small
principalities. In a certain sense, use was still made of the idea
of public punishment. The injury or slaying of a person subject
to one’s own feudal lord could alse be conceived as the doing of an
injury to the lord, the infliction upon him of a loss, and also as an
injury to & higher power. This in part expliins those confisca-
tions of property to the lord’s advantage which were so frequent
during this period and which are also found among the charters
of the cities, :

§ 34. Feuds and Seli-Redress. — The most important hindrance
to the development as well as to the administration of eriminal
law lay in the difficulty of distinguishing a crime from a per-
missible form of self-defense or self-redress. It was an ancient
right that, in case the courts refused or were unable to give assist-
ance, s free man might procure redress by the exercise of his own
strength!  This right now became especially the privilege of all
wore vassals of some fendal lord, punishments of life and limb were in
wider use than where the population was made up of a group of free men.

1 Herc I agree with the eonclusions of ven Wachier {* Abhandlungen”’,
p. 251). He who raised a feud staked everything on his sword, and if
necessary the other. party could roly on his own sword, There is nothing
to indicate that it was the daty of the individual against whom a feud

was raised to offer himself with tied hands as a defenseless vietim for
vengeance. Such an obligation would be nugatory.
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those belonging to the knighthood. In those times when the
power of the courts was feeble, it was difficult to enforce an abso-
lute denial of this right. It was natural that under the pretext

of self-redress —or self-defense against another’s self-redress,

since this also was not amenable to punishment 2 — viclent crimes
were committed. This was furthered by the fact that, among the
Germanie peoples, it was a widespread custom to ignore the courts
and simply proclaim a feud against the individual against whom
one believed he had a complaint. In the exercise of this feud, acts
of robbery, waylaying, capture, killing, and the destruction of
property by fire scem to have been permissible.

The *‘ Landfrieden.” — Those statutes® known as ‘Land-
frieden 4 (regional pcace-compacts) were enacted for the cmpire
by the kings and cmperors, and for the provinces by the princes
with the approbation of the imperial officials and (where appro-
priate) of the prominent persons of the province. They had for
their primary purposc the settlement beyond all deubt of the
distinetion between crimes and permissible feuds.® Certain
methods were prescribed for the carrying on of feuds (formal

2 Of., Warnkéntg, 111, 1, pp. 160 et seq.

3 Conecerning other eriminal statutes of the 1000 s and 1100s, ¢f. Stebbe,
I, p. 475, Tlenry 1T, in 1019, enactod a statute dealing with ** parrici-
dium ™ and murder. Heary 11, in 1054, enacted for Lombardy a statute
conecerning poisoning. Frederick IT and his suecessor enacted numerous
statules against heresy. Henry VII enacted in Italy a statute eoncerning
“lese majests,”

*The ** Landfricden” contained not only provisions concerning the
breach of the peace, but also eriminal rules of any naiure whatsocvor, such
as prool (especially by oath), duelling, and police regulations. They
covered the entire kingdom, or a great part of it, and applied to eff in-
habitants and all classes in so far as the degree und kind was not expressly
fixed in aceordance with the rank of the offender. The * Landfrieden™
of the Empire sorved as a model for the * Landfrieden” of the provinees,
and to a certain extent for the statutes of the eities. The princes might,
it they chose, cause the “Landfrieden’ to he supplemented (gf. * Land-
fricden™ of 1287, § 44, Periz, “Mon. Legg.” TI, p. 452). As to the sig-
nificance of the “* Landirieden’, ¢f. notably Wadtz, VI, pp. 419 ef seq. As
to individual ““Landfrieden™, ¢f. won Schulite, ‘‘Lehrbuch der D. Ticiehs-
n, Rechtsgeschichto™, 3d ed., § 73. Also ¢f. Gierke, "“Das deutsche
Genossenschaftsrecht”, 1 (1868}, pp. 501 ef seq.

" The “* Land{rieden’ should not be confused with the * Gottesfricden™
(' Treuga Dei”, Truec of God) introduced by the efforts of the clergy
{first in France, but also in Germany). This provided for a ecessation of
fouds on certain days of the week and certain scasons of the year, and also
that certain classes of persons should have a continuous peace {i.e. should
not be subjected to acis of violenee done in pursuance of feuds)., Cf.
the so-called ‘‘Congtitutio pacis Henrici IV, Tmp,” a.p. 1085. Pertz,
“Mon., Lege.” 11, pp. 65 et seq. *‘Sachsenspiegel”, TT, 66. The only
penalties for breach of the ““Gaottesfrieden’ were those of the Church
{excommunication).
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preliminary challenge %), and it was requisite that one should
first have unavailingly prosecuted his complaint before a judge.
In addition to this, a certain immunity from breach of-the peace
was declared to protect certain persons and places,’ e.g. the clergy,
travellers, merchants, country folk in the ficlds, the churches, the
highways, and the inhabitants of a village when within its walls.®
Obviously, this was in essence only a new assertion and extension
of the old law. The fact that these * Landfrieden ”’ were decreed
and confirmed by oath for only certain fixed periods is to be ex-
plained by the idea that, for this fixed period, there was established,
as it were, a presumption of an established law and order, so that
anyone who fictitiously alleged a legally justifiable feud was
obliged to bring formal proof of the existence of those conditions
without which the act of violence was regarded as a crime.

As a consequence of a crime now being deemed. a viclation of
the “ Landfrieden ”, there also arose the conception that a crime
was essentially s breach of the peace, and hence in the first instance
was to be regarded not as the violation of an individual right, but
rather as a rebellion against the general law and order. Thus
also there arose that special conception of a breach of the * Land-
frieden » as the unlawful exercise of a feud, which moreover was
in itself an offense without the commission of any other crime;
for, if anyone with an armed forcc merely entered the territory
of another, the elements cssential to the crime existed.” Hence
also arose that conception of a breach of a “ hand peace ” (** Hand-
frieden ) or “* pledged peace ", which later disappeared and is not

¢ *“Clonst, Friederici I. de incendiariis™, a.p. 1187 (Fertz, “Legg.” II,
p. 185): “Statuimus etiam ... ut quicumque ali dampnum facere aut
ipsum ledere intendat, tribus at minus ante diebus per certum nuntiam
suum diffiduciet eum . . . ."  Cf. **Const. Henrici regas”, a.p. 1234 (Pertz,
“Lege,” 11, p. 314),

7% 850hs, Landr.” 11, 66, § L. ]

8 Furthermere, a distinetion was made between fends ag,?,mst persons
and [euds against things (“res”). (Cf. " Henriei L treuga presumably
of A.D. 1224, Periz, ** Lege.” pp. 266 et seg.) - Violeneo (for the most part}
was to be dirceted against persons and not aguinst things. 'Consequcntly
setting anything on fire was (as a rule) unpermissible. Cf. Kluckhohn,

44

 ¢'f, tho general and indefinite provision in the “Landfrieden’ of
Rudolph 1 of 1287 (Pertz, “*Legg.” 1L, p. 449, n. 10y : ** An sweme der
lantfriede gebrochen wirt, beziuget er daz . .. daz der einen zg ahte turn
der den lantfrieden gebrochen hut,” Perpetual “La}‘ndfneden of 1495,
§ 1 (“Neue Samml. der Reichabschiede” IT, p. 4}: ‘' Also dass von Zeyl
dieser Verkiindung nicmand . . . den andern bevehden . . . iiberzishen . . .
noch aueh cynich Schloss, Stett, Marckt, Bevestigung, Darffer, Has{1 oder
Weyler absteygen, oder on des andern Willen mit gewaltiger That frevent-
lich einnemen . . . sblle.”
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mentioned in the Bambergensis or Carolina. This however did
not constitute a special crime, but rather affected the character of
a crime that had been committed, or established beyond dispute
a breach of a * Landfrieden.” If, for examplc, a special peace
was pledged between two contending parties — and this often
came about as a result of the mediation or compulsory interven-
tion of the authorities —an offense committed in violation of
this special duty of keeping the peace was liable to special punish-
ment as a breach of 4 “ pledged peace.” — In general, the “Land-
frieden ™’ also furthered the idea of public punishment, since their
observance was bound by oath and therefore acts violating the
** Landfricden ” appear as breaches of an oath of fealty. Thus
manslaughter in violation of a special “ pledged peace ™ was (by
a constitution of Henry II)* peremptorily punished as perjury
with the loss of a hand. !

Among those smaller groups of unfree persons, subject to a lord
and not belonging to the knighthood, or united in a city, the rea-
sons for peace in the sense that one could not by viclence procure
redress against his fellows, were self-evident.2 The small group,
standing apart from those outside, could permit no private war

10 A,m, 1019, c. 3 (Pertz, *Mon. Legg.” II), p. 35,

i “ Henriei regis Constitutio generalis™ A.n. 1234 (Perz, * Lepg.” 11,
p. 301): “8i quis treugas datas violaverit; si eum ipso in cujus manum
treuge fuerant compromisse . . . violalor manum perdal.,”  €F. also ** Muin-

zer Landfrioden™ a.p. 1235, ¢. 3 (Pertz, ““Legg.” 11, p. 314). **Rudolfi I,
Const. paeis gener.” a.p. 1281, n. 30 (Periz, 11, p. 428), “Hantfrid "’ ;
““Bwer zwischen zwein veindon einen hanifricde muchet.” According to
the “Sichs. Landr.” the breach of a pledged peace cost a man his head.
Undor Charles the Great, such an offense was punished as perjury.  Cf,
“Cap.” a.p. 805 (in villa Thood. promulgatum) e. & {(Pertz, I, p. 133):
“"manum quam perjuravit perdat.” Léning, * Vertragsbrueh,” T, p. 133,
correctly shows that the '‘handfriede™ was not (as eg. Wilda, *Das
Strafrecht der Glermanen,” pp. 229 et seq., and Geh, ““(Feschichte das
romisehen Criminal process” ?1842), I, p. 171 infer) a superior variety of
the ordinary **Frieden™, but rather that it signified nothing more than,
that prior quarrels should be abated. On the other hand, 1 am unable
to agrec with Léning, pp. 488 of seq., that any act which even if it was

not unlawful “per se”, yet as soon as it endangered a pledged peace or -

otherwise appeared prejudicial to the same, was considered as a broach,
In my opinion the passages ucted by Lining do not bear him out. In
any case, according to the early (Gormanie view-point, the raising of an ill-
founded eomplaint, if one be convieted of the same, constituted & wrong
in itself, and therefore if any one raised a complaint on aeeount of an act
which had already been settled by a *“pledged peaec”, he always eom-
mitted a wrong., Coneorning ** Handfrieden ™ in Switzerland, ¢f. espeeially
Osenbriggen, *“Studien”, pp. 382 e seq., and Schlierlinger, * Dic Frieden-
biirgsehaft”” (1877), espeeially pp. 11 ef seq. ; Pravenstddt, ** Blutrache, 39."

12 G’rm?;p, “Doutsche Stadtrechte des Mittelalters™, TT, p. 50. CF.
also the “ Rechisbrief fir Medebaeh™, a.p, 1165, § 5. He who ldlled an-
other “infra fossam’ forfeited his lifo. He who killed “extra fossam®
any one who was under the protection of the lord mercly mude payment.
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within, Thus, for example, in the *“ Berner Handfeste ** of 1218,
it is stated : “* Qui infra terminos et pacem vobis aliquem occiderit
sine omni contradictione decollari debet.”” Here the punishment
appears as based upon a “ Dorffrieden 7 (village-peace) or *“Stadt-
frieden ™ (town-peace), and since the entry or residence in the
cities rested upon the free will of the citizen, there were in the
cities more grounds for giving play to reasons of expediency ; and
the development of the criminal law in accordance with the ideals
of deterrence became very manifest, However, efforts along these
same lines are not totally lacking in the ‘ Landfrieden ” and the
royal ordinances dealing with individual crimes.

§ 35. Changes in the Theory of Specific Crimes. — During this
period and prior to the reception of the Roman Law the concep-
tion of specific erimes ! underwent several material changes and
developments.

Treason, which originally was a crime only against the commu-
nity or the army to which the offender belonged, eame to be applicd
also to private relations. During the period of which we speak,
it is often difficult to mark the distinction between private and
public law, and the policy of self-defense, of which the smaller
communities were obliged to be constantly thinking, rendered
necessary the observance by their members of the strictest fidelity
towards their rulers. The violation of this duty of fidelity, even
by merely harboring hostile sentiments, came naturally to incur
death and other severe penalties.? A crime was spoken of as

¥ The oxtent to which the idea of a justifinble feud continued to pre-
vail, even after it had been substantially suppressed b)(‘the public 'l‘m:u:,
is shown by the diseussion of Bonifecius de Vilalinds, '*De maleficiis”,
“Rubr. de incendiariis 7, n. 2.  He discusses carefully and answers affirma-
tively the question whether if someone has set fire to the house of A
““inimicitiarum cansa’”, and from this origin the hduse of B is also burned,
A is bound to render compensation to B? This discussion has a meaning
only in the light of the notion that A might have furnizshed ground for a
well-founded ‘“inimieitia.’ The samc notion appears alse in the eity-
statute provisions that if anyone in the city took part in a fend; he must
suffer the consequences. Herc one may note a remarkable provision in
the statutes of the ecity of Casale in Ttaly (“*Monumenta Patrie jussu
Regis Caroli Alberti ed. Legg. Munieipales ”, eol. 1031, 1032) : thoge who
had an “inimieitia® with a eilizen of Casale eould impute it to their own
fanlt if thoy came into the provines of Casale a.ng were injured ; he who
injurod them was not punished ; but the eitizen of Cagale must have eansed
tho “‘inimicitia’ to be cntered in a public book designated for that pur-
pose, otherwise the “inimicilia’” was not regarded. Cf. also the siatute
of Dinkelshijhl (Gengler, * Deutsche Stadtrechte”, p. 85); here the fact
of the ill-will was reported to the burgomaster. . .

1 Thigis treated in%uller detailin the discussion of the anm,-:aplzlta,te theories.

24 Varrath"” (high treason), i.e. “‘Porfidia encrmis™ (*Recht von
Winterthur ', § 12, Gaupp, I, p. 137}
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“ traditio ” or as having been committed *cum tradicione ”,
if it were done under circumstances which indicated a conscience-
less treatment of the party injured, especially where he was slain,
or which had placed him helpless and defenseless in the power of
the eriminal. Thus, for cxample, the slaying of one while he was
asleep, the seduction of a married woman, and adultery were all
spoken of as “ treason.” .

The carlier distinction between murder and manslaughter no
longer obtained. Murder no longer is a slaying, followed by 2
concealment of the corpse. It is rather a slaying in violation of
some special relation of confidence? in contravention of some
special (e.g. “ pledged ”’) peace, or a slaying induced by a base
motive (especially desire for gain).? Manslaughter included every
other intentional wrong dangerous “ per se ” to life and actually
producing death. It especially included cases of homicide in
which the man slain had, e.g. by his effrontery, given a certain
degree of exculpation.

The infliction of bodily injuries underwent in the local laws
a more complete development. A distinction was often based
upon the nature of the instrument with which the wound was
inflicted, and upon the circumstances, whether or not the wound
was inflicted with premeditation.’ The drawing of a sword or
knife was punished both as an attempt and as a jeopardizing of
the public peace. '

In the statutes of the cities special attention was given to the -

offense of breach of the “ Hausfrieden ” (i.e. peace of the house
or home). Attention was also given (apart from numecrous
police regulations 7 touching the markets and trade in gencral)
to individual varieties of fraud, falsification of goods, weights,
and measures. Bigamy ® now more often appeared as an offense

b“ “?rlort” (raurder), 7.e. ' Perfidia™ (**Recht von Wintorthur™ eited
above).

, ¢ Ph. Alifeld, * Die Entwicklung des Begriffs von Mord bis zur Caro-
bna®, pp. 62 et seq. Cf. Frensdorf, p. Ixi.

* In the North (German sources: * Vorsate.”

¢ Cf. also “Lex Sax.”, XXVII. Tho slaying of a *faidosus” (i.e.
outlaw) in his own house was punishable with death. Cf. also “Lex
Ribh.”, LXIV.

Y Coneerning the police ordinances of Niirnberg, ¢f. Sicbenkees, ** Ma~
terialien zur Nirnberger Geschichte”, pp. 676 ef seq. OF. “Briinner
Schoﬁenb}mh", N. 221. Mention is also made of *gemachte wandel.’”
We find in Tialy very comprehensive police ordinances, often enacted
with a view to hinder traffic in necessities of Life that were dangerous to
health, fraudulent, or spoiled. Y. e.g. “*‘Statuta Taurini”’, ** Monumenta
Patrim*’, *“Legg. Munie.”, col. 678 ¢ seq.

L] C 1

f. e.g. conecrning the earlier law in the “ Hansischen Rece.sse”, )
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entailing secular penaltics, and in the South German sources
mention is alse made of offenses contrary to nature. On the
other hand, no change in the old conception of adultery {regarded
merely as a wrong to the husband) was apparent until towards
the end of the Middle Ages.

§ 36. Equality before the Law. — As far as the general funda-
mental principles of ¢riminal law are concerned, during the later’
Middle Ages, the life of the unfree was legally protected just as
the life of freemen; their death at the hands of their master was
punishable by the State as manslaughter.! Although, e.g. as in
the Ttalian statutes, severe punishments were sometimes provided
for “ forenses > in contrast with “ cives .2 and in the cities a
distinguished citizen was given a certain right to chastise unim-
portant persons and those of the rabble® and consideration was
given “ de facto ” to the person in the application of the law, yet
in legal theory, the equality of all persons before the law was a
recognized principle.

Instigation, Attempts, Negligence, and Premeditation. — Insti-
gation to crime (which was not distinguished from moral assist-
ance and thus was frequently called “counsel to crime ) ¢ was
gencrally punished in the same manner as the physical commission
of the offense. However, in many cases other methods of ren-
dering assistance were not uniformly treated as equally iIIlpOl'taflt.
A general conception of attempt was not reached.® Acts which
we to-day would punish as attempts; were punished as acts dan-
gerous * per se” and even as acts which pave the way for the
commission of a wrong. In many sources ® the distinction between
acts committed “ culpa ” (i.e. by negligence) and those committed
“dolo” (i.e. with malice) is correctly made.” Only the latter

Frensdorff, in the ** Hansischen Geschichtsblittern”, 1, pp. 17, 36; “Ham-
burger Recht von 1270, X, 6.

1 Sehwabenspiegel 7, 73 (Bd. Lassberg). . .

2 The Jurists raised the question whether such statutes were permis-
sible, Cf. Angelus Aretinus, Rubr. “ De Bononia homicidium™, n. 2.

2 3gmetimes the rabble, public porters, and people of such type were even
excluded from the ** Stadtfrieden.” Insuchacaseone eould abuse such per-
sons with impunity, so long as the Couneil of the City did not exercise tis
diserction and interfere. Cf. von Maurer, ** Geschichte™, 111, p. 161,

1Cf. John, pp. 215 et seq., 231 e zeq.

5 Cf. a§ to the theories of attempt, John, pp. 141 & sgg.

% On the other hand, in the **Schwabenspiegel™, 182-184 {Lassborg)
we find unfortunate perversions of the correct theory. Here homicide
done *eulpa’ (i.e. with negligence) is trcated, through a mlseo‘r‘wepplqp
of the Roman-Canon law and a perversion of the theory of the *‘Talio™,
as & crime deserving the death penalty. . . -

* (. e.g. **Sachsenspiegel ", 11, 38. According to tho ' Sachsenspiegel
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entail physical punishment. We often find a special rule for
crimes committed with ““ vorsate " (i.e. ¥ with special deltbera-
tion and premeditation — especially in cascs of bodily injurics,
ete,

Moralizing Tendencies. -— The cffort to determine more exactly
the element of inner guilt, the subjective side of the crime, led
to many futilities. To reach right solutions was impossible with-
out a more complete juristic development. In the latter Middle
Ages the number of the judgments by the “Schiffen (lay-
judges) moralizing on a false basis is by no means inconsiderable.
The “ Schéffen ” of Brunn inflicted the death sentence sometimes
* ob malam voluntatem ", and they banished from the city those
who in despair over losses at dice had cut off their own thumbhs.?
Such a tendeney is especially evident in the treatment of sujcide 19
which was regarded as punishable by the secular law,

Herein may doubtless be traced the influence of the Church
and indeed the Mosaic law was regarded as divine law of complet(;
and existing efficacy.!t '

) § 37. Effects of Changes in the Law of Proof. — A quite pecul-
lar effect was brought about by the change in the old Germanic
!aw of proof. Except in cases where the accused was apprehended
in the act or was under some cxisting legal disability, the ancient
law set him frec if he took oath to his innocence. Although other
elemc.nts cnter mto the origin of these rules,! their practical effect
was, in the ore case, to establish g presumption of innocence and
in the other, z.e. where the accused was apprchended in the aect

or.?'as under some legal disability, to establish a presumption of
guilt.

only “wergeld” was paid in cases of homisid i i
Co:;g;ial punishment was prohibited. © rosulting from negligonce.
@ seq, 0 meaning of “vorsale” has been pointed out by John, pp. 64
* " Branner Schéffenbueh”, N, 539. 270 in th
) ] lenbueh™, N. 539, .. o first case the offender
w:;}is fulj)lty of a bodily Injury very reprehensible from the moral stand-
P }10 .\ ut thera was no posuibility to surmise an intention to kKll.
“%ué_is 1;2 the treatment of suicide in South Germany, ¢f. Osenbriggen,
of e Sggm,eg- lﬁfn?(;ra.l,ﬁo th% early Gormans suieide by an aged man weary
dom, the meyjmon Sa,ta‘;n ater it was regarded as a relapse into heatlhen-
:lT(}:{- si*.g. “?ehwa.benspicgel”, 201.
C faw of proof, in cases where the offender was caught in the act
was Dlt:lgﬁla«lly nothing other than a justification of privgte vengeance
?{geﬂtb’lﬁlf. the offender who was in one's power. Cf, Dahn, “* Fehdegang und
Roeh sgang der Gormanen” (1877), and ecspecially R. Lining, “Der
s ggunggsseld bei Ungerechtsklagen im deutschen Mittelalter’” (1880),
. 97, 98,
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This presumption of guilt was now given extended application,
and even became a *‘ preesumptio juris et de jure ”, 7.e. amounted
to an incontrovertible finding of the fact of guilt. Thus a man
suspected of counterfeiting was convicted without further proof,
if a certain amount of false money was found on his person,? or a
man wag hung for theft if the article missed by another was found
on his person and he could not prove purchase from a third party
n public market? Thus, especially in Southern Germany, the
law of self-defense came to be particularly deformed as a result
of such 2 presumption being raised to a rule of law, From the
standpoint of proof, if a distinetion is sought between scif-defense
and chance-medley, it is not improper to ask if he who alleges
self-defense has himself received any wounds? or if he endeav-
ored to avoid the aggressor.® But as rules of substantive law
such presumptions are improper. There may well be cases of
self-defense in which wounds have not been received by the aceused,
nor three steps taken in retreat.® So long as in cases of homicide
it was only a matter of adjusting the paymeut of the “ wergeld ”,
such presumptions could be endured and something could be
sald in their favor. But it was altogether a different matter if
the false presumptions had as their result the beheading of the
accused.” It became still worse as the system gradually grew
up of public prosecution of offenses by State officials, for a private
accuser was at least obliged to lay an information charging the
offense, and often was placed upon cath. But a erude method
of considering expediency in matters of police control resulted in
the establishment of such presumptions,® and led even to the

2 “Séic'}i.rls. Landr.” IT, 26 § 2; “Stadtrechtsbuch”, Ruprecht von Frey-
sing, . bY, ’

P “Brinner Schoffenbueh’”, N. 545. €f., *‘Stadtrechtsbueh™, Ru-
precht von Freysing, e. 21. TF the town beadles slew anyone who went
without & light in the night and did not allow himsclf to be taken, they
eguld free themsclves by oath from the charge of manslaughter, saying
they had done the deed **frid willen.” But if they had a standing grudge
against the slain man, then they were forthwith obliged to suffer for it
Yet it might well be that one might slay for a justifiable reason another
against whom one happened to have a standing grudge. Cf. also 4d., e.
38. If two were taken having upon them stolen goods of a eertain value,
both were hanged, — although onc asserted his innocence.

* “Bamberger tocht” (ed. Zapf), § 168,

¢ “Sehwabenspiegel ” (Lassherg), o. 79,  °

$ Cf. Osenbriggen, **Das Alamannische Strafrecht™, pp. 151 & seq.;
vori Bar, ' Dags Bewcisurtheil des germanischen Proeesses’ (Hannover,
1866), pp. 86, 87.

7In Constance in 1443, any one would be beheaded who vould not

positively prove that he had retreated three steps. Osenbriggen, p, 153,
8 It was provided by a statute of Strassburg, of 1322, § 1?5, that if
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practice of capital punishment for acts that were merely danger-
ous, e.g. the carrying of a knifc forbidden by law.?

Arbitrary Character of the Law. — To make up for the defi-
ciencies of the procedural law, thus ensued an increase in the
severity of the substantive law. And this substantive law itself
acquired a certain discretionary or arbitrary character. As a
result of the instability of the legal system of the entire empire,
the law had to be periodically, not exactly created anew, but at
least again put in foree and declared as effective for the smaller
groups and communities. It might almost be said that the exist-
ence of the criminal law was merely a matter of contract i® or
rested upon the will of the ruler. In the Middle Ages there arc
even cascs of voluntary submission te public punishment as a
penalty for mere breach of contract. At times no hesitancy was
shown in punishing with cruel penalties even the most insignificant
offenses when they were opposed to the interests of the landowner
or might. derogate from the respect due to the city. That penal-
tics were imposed by a village court for the girdling of treesis
well known and has been a subject of frequent comment."! But
it is not the only example. According to another custumal, a
¢ruel death (to be inflicted with a plow) was the punishment for
a destroyer of houndary stones;'? while by a third custumal 13
the burning of the soles of the feet was prescribed for one who had
damaged trees in the forest. According to the “ Schéffenbuch 1
of Brunn any one who reviled the “ Schéffen *, because of a deci-
sion he believed to be unjust, was to be nailed to a stake by the
tongue until he cut himself loose. In the Freiburg “ Stadt-
rechte ”, 1 the death penalty was preseribed both for polluting
any one wounded or slew another, then the penalty of loss of head or
hand was inflicted upon all who had followed him bearing drawn swords,
pikes or halberds, just as upon him who actually inflicted the wound or
dealt the death blow. Osenbraggen, p. 169.

¥ Even the earrying of a knife of forbidden length entailed the loss of
a band. “Wiener Stadtr.”, 1221, § 39. “Rudolph I Landfricden of
1281, § 55 (Pertz, “Legg.”, I, p. 430). Unauthorized manufacture of
skeleton keys for another was punishable with the loss of a hand.  *Briin-
ner Schoflenbuch”, N. 548. (Y. also * Prager Stadtrechtb.”, N. 57.

* The *'Landfrieden” must also have been sworn to by individuals,
*Const. Henrici 1V”, a.p. 1103 (Pertz, “Legg.” 11, 61); ¢ Rudolph 1
Const, pacis™, a.p. 1287, e. 39 (Pertz, “‘Lege.”” IT. p. 451),

" Custumal of Oberursel of 1401 (Grimm, ‘ Weisthimer™”, TIT, p.
483). The intestines were to be drawn from the offender and wound
around the tree. (f. concerning offenscs against the laws of the forest
and ehase, during this period, Reth, * Gesehichte des Forsi- u. Jagdwesens
in Deutsehland”, pp. 131 ¢f seq. :

18 ibid, I, p. 490. 1N, 536.

12 Qrimam, LII, p. 500,
5 1520, Fol. 95, 97.
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the springs of the city and for laying violent hands upon the night
watchmen, It is- conceivable that the first-mentioned refined
and barbarous punishments were not actually carried out. But
they were not mere jests,'® and they reveal that such penalties
for such cascs were deemed justifiable.

§ 38. Confusion resulting from the Term ‘‘ Frieden.” — As is
often the case with mere words, the use of the word “ Frieden ' was
of far-reaching importance. Since from early times grave crimes
had been called ““ Friedbriiche ” (breaches of the peace) and now
their punishment was no longer based upon some especially agreed
or pledged peace, it was an easy step to place on an cquality ! with
thesc grave crimes, in respect to punishment, minor offenses
which were forbidden by the ““ Landfrieden ’ or ““ Stadtfrieden.”
Thus, even in the Saxon “ Landrecht 7 ? (which upon the whole
iy free from extravagances) the death penalty is prescribed for
the litigant who, after being enjoined by a judge from the use of
a piece of land, nevertheless in spite of the ““ Frieden ” as to the
same declared by the judge, again undertakes its cultivation.
Although it may of course be argued that in those times disobedi-
ence towards a judge or lack of respect for judicial decrees were
not things to be tolerated, yet such abnormal severity can be
cxplained only from the association of this “ Friedbruch ” with 2
“ Friedbruch ” in the early sense. As is also shown by the Gos-
lar " Statuten 3 the conccption of a * Friedbruch ™’ was by no
means limited to grave crimes; as a result of this, attainder
(*“ Verfestung ™) might ensuc for lesser acts which also were
called “ Friedbruch ”, and where attainder attached to an indi-
vidual, his life was forfeited, no matter how insignificant may have
been the “ Friedbruch  of which he was guilty *

16Ty the Middle Ages great importanee was often attached to the
spoken word. Cf. the case in Constance cited in nole 7 ante. ,

1 Thus e.g. by *“Rudolph 1 Landfricden’ of 1281, § 8 (Perlz, *Logg.’
II, p. 427} ihe unauthorized kecping for sale of wines and lignors was
regarded as a ‘‘Fricdbruch.” In connection herewith it may be noted
that whore the offense consisted of the breach of a speeially “pledged
peaco” (or of a peace enjoined by the state authorities), it was, according
to many sources, rather the formal conccption of a violated utterance
that formed the essence of the offense, e.g. the violated command of the
authorities. €. Schlierlinger, ** Die Friedensbiirgschaft™, pp. 12 e seq.,
P. 59, and espocially “Séchs. Lande.”, 111,°%, § 2: *‘Briet en man den
vreds, den he vor sic selven lovet, il gat ime an den hals.”

1111, 20 § 3.

¥ Goschen, ““Goslar'sche Statuten”, p. 291, .

4 “Vestingo nimt den manne sin 1if, of he begrepen wirt dar binnen.”

“Bachs. Landr.”, II1, 63, § 3. Gédschen, p. 477.  Cf. p. 56, line 55; p. 57,
lines 12-14; p. 59, line 10: * Wert cn in der veste begripen, de vestinghe
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Reversion to Primitive Coneceptions. — The idea that legal pro-
tection depended upon one’s belonging to some association or
group, together with the fact that even within as well as outside
the walls of the cities there was but little actual protection afforded
to life or property becausc of the constant feuds and the continual
increase of professional rascality,® resulted in a revival of the
most primitive and harsh conceptions of criminal law. The
criminal if he was not a member of the small local group was
again regarded as an enemy against whom the doing of any act
was permissible. Thus e.g. the * Stadtrecht” of Augsburg,®
while men of means residing in the city were treated with great
consideration in respect to arrest or conviction, provided that if
a stranger scoffed at a citizen of Augsburg, cveryone should run
to the spot and that thereupon any wounding or cven slaying
of the stranger was permissible.  We find in the Laws of the Citics
{(““ Stadtrechte ””), provisions that a stranger who outside of the
city is mistreated or wounded by a citizen can obtain no satis-
faction within the city before its courts.’

Severity of the Law. — Thus criminal justice, especially in the
States of the South of Germany, gradually became extremely
harsh and cruel. The Statutes of Augshurg of 1276 were written
in blood, The hard-hearted citizen-body,® proud of their wealth,
caring everything for property and little or nothing for the life
or misery of the poor man, were willing to inflict the loss of a hand
as a penalty for merely entcring an orchard or grass plot with
intent to steal, while prostitutes (who, as is well known, were
numerous in even the respectable cities of the Middle Ages) were
for the simple violation of a police regulation punished by slicing
off the nose.*

Application of Mosaic Law. — In addition, the application of
the Mosaic Law and the theological idea of the “ talio 7 (eye for
nimt imo dat lf.” €F. especially Planck, “Das deutsche Gerichtsver-
fahren im Mittelalter®, TT (1879), p. 300.

s Conecrning this ¢f. Cap. a.b. 789, ¢. 78 (Periz, “‘Legg. 1, p. 65},
and especially Awé-Lallemant, “*Das deutsche Gaunerthum” (1858), I,
pp. 43 et seq.

& Supplement to Art. XXXV, ed. Meyer, p. 105.

T Gaupp, “ Deutsche Stadtrechte dos Mittelaliers™, IT, p. xv.

. % Also in North Germany outside of the cities there were death penal-
tics for eortain cases of theft, e.g. sericus thefts in the night (**Sichs.
Lande.” TIT, 28), thefs of plows from the fields (**Sichs. Landr.” 1I, 13,
gﬁ).et gg’é also Owenbriggen,' Der Nachtschaeh® in his “Studien”, pp.

* The order to leave the city within the sacred forty days. * Augs-
burger Stadtrecht ”, 113 (ed. Meyer, p. 190). . .
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an eye, etc.), became predominant, especially in South Germany.
It is true that thc Mosaie eriminal law ' by no means appears so
harsh as may be inferred from a mere literal interpretation of
single passages; and the “ cutting off ”, so frequently mentioned,
refers merely to an aveidance of divine wrath and not to an actual
punishment ; often the “ talio ”” is mercly the basis for compensa-
tion or a means of compelling compensation. But in the Middle
Ages the expressions of the Mosaic Law were construed singly
and literally, and where offenses against religion and morality
are concerned it is in many respects harsh and cruel. The idea
of the “talio” (originally unknown to the Germanic law)™ often
reappears cxactly in its well-known Mosaic form in the South
German statutes? This contributed not a little towards making
the criminal law harsh and crucl, and the more so since its alleged
divine origin seemed to preclude any compromise or mitigation.’®

Cruelty of the Punishments. —— Because of all this, cruelty ™
and studied aggravation ! of punishment towards the end of the
Middle Ages reached the last extremity, — while at the same time
it was generally believed that this was but the performance of a
task pleasing to God. The concisely stated system of capital
punishment in the ‘ Sachsenspiegel ” (II, 13) 26 the severity of
which is shewn by the inclusion in theft of anything of three shill-

w (Y, Saealschialz, ** Das mosaische Roeht™, II (1853), pp. 437 et seq.;
Saalsehiiz, ** Arehaologie der TTebrier™, 11 (1856), pp. 271 &l seq.

" @rimm, ‘‘Deutsche Rechtsalterthiimer”, p. 647; Osenbriggen,
“Studien”, pp. 151 et seq. It wus only in ease of false complaint and
in a few relatcd cases that the prineiple of *‘falio” was applied in the old
Germanic law. In such a ease it scems especially natural. The wrongful
attack was turned against its author.

2 ('f. Osenbriggen, p. 153. As to the prineiple of "talio” in bodily
injuries, ¢f. e.g. “Stadtrechto” of Vienna in 1221 {Gaupp, “‘Deutsche
Stadtrechte des Mitltelalters™”, LI, p. 241). Tlere the “talio”” was applied
only in ease the wrongdoer was unable to pay the amount of the composi-
tion. Tn the “Stadtrecht fir dic Wiener Neustadt™, it is called *'se-
cundum legem institutam a Domino.”

3 Cloncerning the opinions prevailing until well into the 1700s and
their effoets continuing to the present time, ses below.

4 For a long iime in Niirnberg women were buried alive for simple
theft. Siebenkees, * Materislen zwur Niirnberger Gesehichte”, II, p. 539.

15 If ¢.g. a Jew was being executed, a eap of glowing pitch was placed on
his head.

15 ““ Alle mordere, unde die den plug rovet oder molen oder kerken
oder kerchof, unde vorredere unde morthernere, ader die irc bodescap
werval to irme vromen, die sal man alle radebreken. Dic den man slat
odor vat oder rovel, oder bernet sunder mortbrand, oder wif oder muget
nodeget, unde den vrede breket, unde dis in overhure begrepen werdet:
den sal man dat hovet afelan. Die diive hudet oder rof oder emanne

mit, helpe dar to sterket, werdet sic des verwunnen man sal over sio richten
als vver jene.”
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ings of value, contains frequent penalties of death and breaking
on the whecl. An cnumeration of the forms of mutilation used as
punishments in the south of Germany (branding, cutting off the
hand, the ears, the tongue, putting out the eves) is revolting, and
the modes of death varied between breaking on the wheel, quarter-
ing in the cruelest manner, pinching with red-hot tongs, burying
alive, and burning. FEven the executioners complained about
the cruelty in the infliction of the punishments required of them.”
Gallows covered and surrounded by corpses, which rotted as
they were devoured by birds of prey, were a plain mark of the
neighborhood of an important court, especially a city court.!8
Failure of the Law. — Yct the cruelty of these punishments
in no way served the purpose of lessening crime.® * Nec his
tormentis et cruciatibus arceri potest quin semper scetus seeleri
accumulent,” says Celtes. Professional swindling (reference to
which can be found as early as in the Capitularies) increased as a
result of the numerous feuds, and developed into a well-banded
organization.?® ‘The smallness of the judicial distriets, the limita-
tions upon the jurisdiction of many of the courts,” and the defec-
tive legal machinery, impaired the power of justice and favored
the escape of criminals. At the same time the rabid pitiless hos-
tility, especially to offenses against property, of a criminal law

1 In Niirnberg, in 1513, the oxecutioners complained about the eruelty
of burying alive. Siebenkees, p. 599,

13 0ui delieta committunt levi etiam aliquando cansa diversis poonia
et generibus tormentornm cxquisitis afficiunt” are the words of a eon-
temporary, Conred Celfes (‘*De origine, situ, movibus Germanis, Norim-
borgse™) 1n giving a horrifying description of criminal justice at the end
of the 1400 5. (The pussage from this bock, which is now rather rure, is
given in Malbiank, pp. 37 ¢f seq., and Henke, 1, pp. 290-292,)

¥ In the sources for the law of the Middle Ages, frequent mention is
made of imprisonment (*‘Cippus™), but uniformly only as imprisonment
preliminary to trial, and generally of a revolting naturc. Cf. also Streng,
*Das Zellengefiingniss™ (Nitrnberg, 1879).  Imprisonment as a punish-
ment oceurred only oecasionally, in eascs of moncy fines for breach of
poliee reguintions where the offonder was unable to pay the fine, and its
ggra‘%ét;on in such cases was short. Cf. e.g. “‘Prager Stalutarrecht”, N.

* Cf. concerning Sebastian Brandt’s *“*Narrenschiff ', and the **Liber
Vagatorum™, with its elarion warning, published by Fadher with a profacc,
Avé-Lallemant, 1, pp. 137 et seq.

2 The baronial courts, which could not use the bleod ban, had the right
only to take preliminary eognizance of graver erimes and were obliged
to deliver the eriminal to the public courts of the lord. If the judge did
not appear, to regeive the eriminal, at the place fixed by custom for the
delivery, the eriminal was bound {symbolically} with a straw band, Z.e.
he was allowed to flec afler he had becn stripped to the waist, CF. Grimm,
“ Weisthiimer”, III, p. 640, N. 6; p. 685 and Maurer, ** Ceschichte der
Fronhife in Deutsechland”, 1V, p. 406.

110

Caapter IV] MEDIEVAL GERMANIC LAW 1§ 38

enacted and administered by the wealthier class had, as its conse-
quence, a similar hostility on the part of the offenders and their
following. Add to this that, through the dishonorable punish-
ment of exposure on s pillory (for lesser offcnses, especially the
first theft), and through the public floggings, the sense of honor and
seli-respect was lamentably destroyed.” The punishment of
infamy (which was at this time markedly developed) closed
the doors to most of the honest occupations, and the frequent
banishments from the cities and the country districts ¥ made
the offenders homeless and deprived them of means of livelihood.
Tn addition to this a deplorable part was played by the frequent
confiseations (partial or total) of property; this penalty applied
not only to treason against the community, but also very often
to homicide and even to severe wounding, and to heresy.™ It

22 The Middle Ages developed a eonsiderable number of dishonorable
and degrading punishments, which in part had a humorous aspect, but
whieh if they did not render the offender infamous (perma.nently)e NOVCeE-
theless eould operate to his disadvantage. A‘fm_mg these we t,l’f.ld the
punishments of *‘Schandkorbes’ (literally dlsg'l::lﬂﬂ basket ”), the
“Gehnelle” (infra), the ‘“Badckorbes™ (Literally bathbasket™), the
“Wippe” (“strappade’), ducking into water, ridicule by cluldren,
riding on a donkey, carrying a plow-wh?‘nl with dog‘s or saddles, cte,
Cf. Grimm, * Deutsche Rechtsalterthiimer”, pp. 725, 726; Von Maurer,
“Qeschichte™, IV, pp. 260 e seq., pp. 378, 379. Whore the degrading
punishment consisted in the carrying ol an object —a mild form of this
sort of punishment — an objeet was chogen in aecordanco with the call-
ing and rank of the offender. 'Thus, eg. & bls}}op was o,phged lo carry
some paper with writing. The ‘““Schnelle” or Schuppe ™, a basket out
of whick the offender was obliged to jump into a puddle or into a horse-
trough, was much used in the ease ol bakers who did not bake ‘nreﬁd of
the proper weight. Cf. Osenbriggen, *Studien”, p. 364; Gierke, * Der
Humor in deutschon Rechie™ (1871), pp. 48 el seq. _Concez:m_ug the
“Sehuppensiubl”, a punishment mueh in use, of. especially Frensdorff,
in the *fHansische (feschichtsblattern™ (1874), pp. 30 et seq. .

= As to this, of, Walchner, ' Geschichic der Stadt R.a,d?,lphze (18“25},
p. 70: Apé-Lallemant, T, p. 87; “ Briinner Schéffenbuch”, N. 540. Ab
antiquo eonsuetum ost, quod quicumque pro maleficio flagelletur membris
mutiletur vel alitor secundum justitiam corpore vitwatur, 1]‘1?1 sivilas cst
intordicta.” As to banishment in Flanders, of. Warnkdonig, *' Flandrische
Rechtsgeschichte”, T1E, 1, pp. 173 et seq. In Flanders regulur circuils
were made to look for banished persons. . ) o

M (. ¢.g. City Iaw of Hagenan, of 1164, §§ 12-15 (Gaupp, Deutsche
Stadivechte des Mittelulters™, 1, p. 98); City law of Innsbruek, of 1239,
§ 7 (Gaupp, 11, p. 254). The grounds for these extensive confiscations of
property are not sufficiently asecrtaincd. In the time of the (,arolmgla_ns
wa find them in connection with coxile and eapital punishment (Waitz,
“Deutsehe Verfassungsgeschichte’, IV, p. 439}, and generally for breach
of faith {Waitz, 111, p. 265) and also in graver crimes such as parricide
and ineest. Parlial confiscation was thréatened as a supplementary

unishment e.g. in the “ Constitutio Henriei E11. Langobardica, iiber den
l()}ifl,mu:)rd" (Pertz, “Legg.” 11, p. 42).  (As io the gradusl mitigution of
this punishment, ¢f. Osenbriggen, * Studicn ™, pp. 185 ei seg.) In my view,
the confiseations of property in the Middle Ages wers connected in one
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became much restricted in the later enactments; and an argument
against it was doubtless found in the maxim that a man pays for
everything with his head. But even as latc as the Carolina (Art.
218) it was found necessary to limit the frequent and often quite
illegal confiscations of property, whereby “ wife and children are
reduced to beggary.”

§ 39. Incidental Circumstances having a Demoralizing In-
fluence. — There were, moreover, a number of incidental cir-
cumstances by which the demoralizing influcnces resulting from
so crude a system of criminal justice were greatly increased.

In the first place, in the case of many crimes and especially
in manslaughter, it was of vital importance whether judgment
was rendcred immediately after the act (or what amounted to
the same thing, the offender was caught while under that form of
conditional outlawry known as “ Verfestung ), or whether the
offender was able to achieve for himself temporary safety and then
to negotiate a settlement in money. It was only in the former
case that the death penalty prescribed for manslaughter was
applied, and there were sometimes even cxpress provisions to this
effect.! Because of the inadequate legal machinery of the various
territorics and judicial districts, and because of the numerous
free States? which furnished temporary protection to fugitives,

aspeet with the unfree status; sinco originally they were to the advantage
of the lord of the city, and according to the French foundal law Lhe com-
mission of eertain erimes by the feudal tenant caused him to forfeit his
movubles o his lord; ¢f. Du Boys, 11, p. 221 e seg. In ancther aspect,
they were connected with the faet that a breach of the peace enlailed
outlawry, 7.e. the loss of all the offendcr posscssed within the community,
as confiseation very frequently oecurs during the 900 s, 1000 5, and 1100s,

1 Cf. e.g. “ Rechtsbr, von Passau™ of 1225, § 24; “ Rizenacher Statut’’
of 1283; “Reehtbuch” of Duke Albrecht for Klagonfurt of 1438, § 8
{Gengler, " Deutsche Stadtrechte™, p. 201). As to Bremen also, it is
stated by Donandf, **Versuch einer (Geschichte des Bremor Stadtrochts ™,
11, p. 289, that a capturcd slayer was beheadod ; but it was possible for
one to free himself from outlawry by the payment of money. The “Clon-
stitutio Friderici T de incendiariis” of 1187 fxed the punishmont of
decapilation ouly for the tncendiary who was eaptured. On Lhe other
hand, bo who gave himself up of hiz own free will, or relicved himself of
the attainder, was to undergo only the penance (going on a pilgrimage)
inflicted by the Chureh, pay compensation, and suffer banishment for a
vear and a day. i

2 BEvery eourtyard of a lord, und tater every place of rosidence of one of
his officers, was a “free place™, wheneo one could negotiate for a money
seltlement of a case (*Freihife™). Customarily the fugitive had six
weeks and three days for this purpose: oven at iis expiry he was not re-
quired o be delivered up, but ho vould be brought {0 a place (eg. in a
forest) from which further flight was easil ¥ possible.  There were penaltics
of eonsidorable severity for tho violalion of ihis right of asylum, whick
originaily belonged to” the eourtyard of anyoneé who was entirely froe.
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wealthy offenders who had numerous friends and relatives must
often have been able to attain temporary safety and'negotlat'e
a settlement. On the other hand, every crime, for whlcl} condi-
tional outlawey (i.e. © Verfestung ™) was pror_munced against the
fugitive offender, entailed the death penalty in case the offender
was captured.® This conditional outlawry, in case the offender

Y. Von ! rer, ‘*(eschichte”, IV, pp. 246 ef seq., and also Frguens_tadt,
‘(‘%lllgr?;eh“(:wu%d "Podtschlagsihne im deutschen Mittelalter” (1881),
pp. 56 et seq. Frequenily this right of the “‘free placces™ was ba,scdfup;l)_n
a privilege granted by the emperor or prince. Later, privileges of this
charaecter, beeause of the evil conditions to which they gave rise, were
only granted under limitations. — 1n this connection bclon.g‘ ‘tho provisions
of the statutes of citics rclating to the peacc of the home (' hgusfrlt;(qlie ).
Anvone who fled to the house of another, if the judge himself did not
demand him, was temporarily secure from arrest. He who was ab]ﬁ'tﬁ
rcach his own home, had there a definite period of peace, within whie
he wag often able to maélée good his Zsécafe. Cf. Osenbraggen, “ Der

i " . 26 et seq., pp. ot seq, . )

Ha}lﬁ&i}gﬁ: Lg,lnmhlgg, 111, (33? §p3p *Vestinge nimt dem manne sin

i m wert_dar binnen.” ‘‘Augsburger Stadtrecht’ of
ll}:fz,Tt'jﬂfAEg. l))fm ETlI. “Bwer in der aht ist, wert uber dgn gene,ht.et,
den sol man ouch das bhaupt abslahen. . . .V Cf. (dschen, *“Goslar'sche

5] " p. 477. However, this severity could not always be kept up,
;w.fr? 13i?lntﬁcpcities the punishment of ““Verfestung ™ began to be e:gtf_mdﬁci
to less important eases, as e.g. in the lsm’r‘ of Lubtzt:,l;:. Although originally
the distinetion between “Verfestung” and “‘Stadiverweisung W}?S
clearly marked, — the latter being a punishment inflieted upon one who
was ahsent, and the former being a penalty for contumacy on f:},_xe part,
of one who was absont (Frensdorff, p. xxiv)— *“Verfestung’ often
resulted in “‘Stadtverweisung” and involved eomplete or partial eon-
fiscation of property. Cf. Frensdorff, p- ]11‘” Tt 1}:34:1 also many varieties
(Frensdorff, pp. xx, xxi). ‘*Acht’ (“ihia’ or *ahtunga’ e “perse-
cutio™) or “Verfestung™ (**proscriptio”) is not a punishment of a %r}me,
although many have so regarded it (e.g. Hilschner, p. 31; I!I” itz £ p;
492; Huge Meyer, “Das Strafverfahren gegen Abwesende™, pp-. “De.
seq.). It is rather {as has been correcily pointed out by £. La_mrgg, e;
Vertragsbruch und seine Rechisfolgen™, I, p. 219} an ine: ell;tf l4;
procedure resulting from the refusal, in a serious ease, to appear be or:ig
the court. Ft was only when this refusal, by persons of eertain ranks an
elasses (especially those who could avail themselves of a foud), Ea,m(i to
be customary and regular, that ** Acht” aqtually s.ssu.n,n,ed the churacter
of punishment, The practical effect of Verfestung™ was that, as a
result of the contumacious behavior, the punishments prm:lded for
the offense became increased to capital punishments (thus Frensderf,
b. xviii). “Verfestung” (or ““Acht” as-it was generally called wher}
doclared by 1he kings) is simply & milder form of autla,v'viry. No one
was allowed to furnish food or roof to one against whom V_erfestungf
or “ Acht’’ had been pronounced.  Yet such a one was not entirely bereft
of all rights. Thse accuser however gained the privilege of making prot})1 .
and aceording to the law of Litheck he was required Lo prove merely t o
Y Verfestung,” and not the charge as a result of which the “*Verfestung
had arisen (Prensdoryf], p. xxix). . . N
1t is peeuliar to the “bannitio™ of the Ttalian statutes, to"wh]ch the
Ttalian jurists gave so mueh attention, that the . ba.nplj,u_s ,e,ould be
attacked with impunity by anyone. (Clarus, § ,‘ Humlmdlpm ¥ on r71%
even raises the question whether ihe “bannitus™ eould avail h._lmsel 0
the plea of self-defonse against a porson who attacked him relying upon
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did not relieve himself thercof within a year and a day, hecame a
complete and absolute attainder within the district whose judge
had pronounced the sentence.?

Private Settlement in Cages of Crime. — In spite of the punish-
ments of life and limb so often categorically expressed, there ob-
tained as a matter of fact, not only in cases of manslaughter ®
and wounding, but often in cases even of robbery and theft,®
the so-called “ Taidigung ”, <.e. private settlement with the injured
or possibly with his relatives. T'he authoritics of a eity were
often in need of preserving the peace hetween two of its powerful
familics,” and for a long time, in cases of manslaughter, the inter-

this impunity provided by statute.) Herein iy seen the influence of the
numerous factional strifes of the ltalian cities.

4 Tn order to make the “Verfestung™ more extended in itz applicaiion,
it eculd be brought up bofore a higher judge and ultimately before thoe
court of the king. In such ease it came {0 bo imperial outlawry, applicable
to the cniire empire. ‘““Verfestung” pronounced in ecrtain courls was
“ipso facto’ applicable to the entire iferritory. Frequently agreemenis
were made between the cities for the mutual obscrvance of sentences of
proseription pronounced by any of them, As to this, of. H. Meyer (ecited
above), pp. 86 ef seq.. and Frensdorff, pp. xdv ¢ seq. Aeccording lo
the “Brinner Schoffenbuch™, n. 482, anyone proscribed for theft was
hanged, upon a mere written request certifying that he had been justly
proseribed.  According to the “Schleswig-Holstein'schen Landtheilung ™
of 1490, banishment was to apply to the whole eountry. OF. von Warn-
stedi, **Zur Lohre von den Gemeinde-Verbinden, kritizsche Beleuchtung
des Rechtsstreits, betr. dic (liekstidter Stralanstalten™ (1878), p. 34.
W find in Lhe eities and also in the royal eourts cerlain lists of those who
had incorred ““Verfestung' and “Acht™ (“*Liber proseriptorum’™). 7.
“Alberti 1 Const. pacis”, 1303 § 37. Perfz, ‘‘Legg.”, 11, p. 483,

® Moreover, in many places intentional manslaughter not invelving
high treason was not punished with rapital punishment until the Carolina
eame into effect. According to the “ Braunsehweigische Hehleding’ of
1532, n, XXIX (Hdnselmonn, “Urkundenbuch der Stadt Braunschweig”,
P, 342) it cntailed banishment from the city for fifly years, a money fine
of thirly guilder payable to the eouncil, and settlement with the blood
relatives of the party slain. Concerning the seeuring of immunity by
the payment of money even in cases of murder, in Flanders, of. Warn-
kénig, “‘Flandriseche Reehtsgoschiehie’, IT1, 1, p. 160,

P Cf. “Klagspiegel”, Title *do prenis™ (fol. 31h of the Strassburg
edition, 1533). “Item Du solt mercken, das vmb ein yegklich, darumb
danu iiber das blutgericht méeht worden, getaidingt vnd iboreinkommen
mug werden on pen.”  Until 1527 the nobility in the Mark of Branden-
burg elaimed the unlimited righi 1o make a settlement with * Wergeld ™
and ““Gewette” for cven malicious manslaughter. ¢f. Halschner, * Ge-
schichte™, p. 117, and for remarlsble illustrations in the 1600 s in Han-
lni)ver ggé)gtei Celle), of. Bilow und fIngemann, ** Practische Erértcrungen™

» p. 260.

7 Concerning peaces proclaimed by the authorities, which not only the
families but also their *‘famunli” and “servi” were bound 1o observe, cof.
e.¢. *'Briipner Sehéffenbuch ™, n. 530, 534 and also * Wormser Reforma-
tion™, VI, 2. fit. 23. (€. also Osenbriggen, “Studien’, p. 483.) T
frequently happened that a pledged poace was declared void by the
intercsted parties. This liberty in iurn came to be restricted by the
statules.
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vention of a criminal judge was regarded only as a last resort in
case the families concerned could come to no agreement.® In
order to prevent private feud-vengeance they often compelled the
relatives of a man who had been slain to accept compensation,
When once a complaint had been lodged, there could be a settle-
ment only with the approval of the judge,? and, if the accuser with-
out such approval discontinued the prosecution, he was himself
subject to fine.!® However, this approval of the judge, who re-
ceived the fee which was paid (the ancient *“ Fredum ™) and often
something besides, was not difficult to obtain, and thus the right
of administering justice (which was granted as & piece of property,
us appurtenant to a fief}, was always regarded as a source of

revenue.!!
The ““ Grace ”’ of the Rulers. — Iere one can chserve the work-

ing out of the old conception, viz. that since the king has the
authority to protect the peace, a violation of the pcace is, as it
were, a wrong done to the king or ruler and that in the settlement

& In Ttaly, it was for a long time a matter of controversy whether or
not a ‘“pax’ concluded with tho party injured precluded the criminal
prosecution. As 1o this, of. Bonrifacius de Vitalinds, “Rubr. de poenis”,
n. 4 et seg. This writer also discusses with great clearness many dubious
points therewith connected, ¢.g. whother compromise is permissible where
there are many heirs. As to the extruordinary favor shown to_atone-
ment for manslaughter in northern Germany, cven late in the Middle
Ages, of. nofably Frauenstddi, pp. 136 et seq. Frequenily tho relalives
of the slain forbore bringing a eomplaint because of fear for themselves,
Frouenstddt, p. 169, . .

® The “pax” or “remissic” required in ltaly also the ‘‘approbaiio
of the court. ({Cf. the very clear description in Clarus, §fin. qu. 58.)
Even in the middle of the 1500 s the “pax™ played an important part.

W Sachs, Landr,”, T, 63, § 1, 11, 8; * Stadtr. von Ens von 12127 § 21
{Gaupp, 11, p. 222); “Wiener Stadtr. von 12217, § 31; * Brinner Schijf-
fenbueh ”, n. 52; * Klagspiogel 7', Tit. * de peenis”’, Fol. 131b.

U ¢f. eoncerning such ‘‘Taidigungen”, especially, Zipfl, "'Das alte
Bamberger Recht, als Quelle der Carolina’, p. 114. The obligations
assumed in such cases wero vory exactly obscrved. In the year 1328
a man killed another in Bamberg, and in cxpiation pledged himsclf {o
perform chureh penance togelther with his relations. 1f he did not ful-
Al this obligalion he was, without possibility of pardon, to be immediately
put to death. Tt was as if he had upon oath offered himsell for execu-
tion in case he did not fulfil his pledge, and apparently even il his rela-
tives refused to join him in the church penancc. Cf. supplement V, n,
CIV to the “Buamberger Recht” in Zap/l, p. 164 of the “ Urkundenbueh ™,
and Zépfl (cited above), p. 115. The importance of the element of
voluntury subjection appears in the instance eited by Cunizew, ' Pom-
Terania”™, 11, p. 448 {¢f. Jarcke, “Handbuch”, T, p. 32) in the 70s of
the 1400s. A young man of good family had unintentionally in a jest
killod his friend. His friend’s relatives allowed him to be sentenced to
deall, inlending to later set him free, and having in mind to gaineredit
for themselves for having given him his life. The condemned man, how-
ever, wus too proud to aceept this, and permitted himself to be execnted
at the ¢hurchyard, and refused all eonsolation from the executioner,
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of this wrong he may act in his discretion and pleasure just as a
wronged private citizen might act in regard to feud and composi-
tion. Both in the royal ordinances ® and in the statute hooks of
the local lords ¥ there is often to be found the indefinite threat
that the individual violating a certain order or prohibition shall
forfeit the “grace” or “mercy ” (“ Gnade ”, * misericordia ™)
of his king or lord. This “ grace 7 ** had to be regained by the
payment of a sum sometimes fixed, but more often determined
at the diseretion of the king or lord. The offender was often
allowed peace for a certain time until he could collect this sum.

It was understood that this * grace ”” was to be interposed where
a definite punishment was threatcned, and that this right belonged
not only to the lord but also to his officials. Yet, where it was a
wrong against a private person that constituted the offense, this
“grace”’ could be interposed only with the consent of the party
injured,*® or where he did not nsist upon the extreme letter of the
law. Where a man had been slain, this consent had to be given
by his relatives. All this shows how deeply-rooted was the old
idea that a crime was primarily a violation of a specific individual
right and only incidentally a wrong to the established law and
order. When not influenced by some base motive, it was fre-
quently the intercessions of the Clergy or the prayers of the rela-
tives (or friends) 16 of the offender which caused the judge, instead
of giving the regular sentence (somc penalty of life or limb), to
sentcnee the offender to pay a money fine, or to go upon a pil-
grimage, or perform some other pious work. It is, however, very
apparent that although no legal distinction was herein made be-
tween the poor and humbie and the rich and prominent yet there
was a great practical distinetion, The former did not have those

12 (. Waitz, VT, pp. 450 ef seq.

B Cf. e.g. “Freiburger Stiftungsbrief ” of 1120 § 14 {Gaupp, I, p. 21):
“gratiam Domini ducis amisit.” “Stadtrecht’’ of Dattenried of 1358
§ 26 (Gaupp, 11, p. 180). Death sentonces wers often worded: ““sit in
potestate™ (or *‘in gratia’, or “in misericordia’’) * domini.”” Cf. Warn-
konig, 111, p. 162.

" Cf. the oldest statuto of Soest, § 6 (Gengler, p. 441): “Causa quwe
- . . mota fuerit et terminata vel per justitiam vel per misericordiam . . .7’
Kaiser Sigmund in 1433 granted the city of Luzern a special privilege in
respoct to judgments subject to *‘grace.”

15 Hdalschner, *“ Gesehichie®, p. 45.

1% According to “' Peinliche Halsgerichtordnung von Davos’ in Switzer-
land in the year 1650, on the last day of the session of court, the question
was to be asked, “If any man or woman spiritual or secular would intor-
ceds for the pardon or mitigation of punishment of the poor persens.”

In this it was sought to seeure a scrutiny, by the moral sentiment of the
people, of the severity of the judgment,
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influential mediators upon whom the latter could rely. Hence,
sometimes, the judges would not dare to inflict a well-deserved
death sentence upon a prominent person ; in so doing, they deemed
that they were but acting in accordance with custom.

Other Peculiar Customs. — Often, according to an old custom
(surviving even until the end of the 1600 s), the condemned was
permitted to live, if some woman (originally only & virgin) desired
him for a husband. Later this peculiar law also found applica-
tion where & condemned woman was desired by some man as a
wife.l?

Influence of Accidental Circumstances. — Aun influence was
accorded also to accidental circumstances. Thus the executioner
had the right to free for a money payment every tenth man who
was delivered to him for cxecution.!® As in the primitive periods,
the criminal was not exccuted outright but rather offered as a
vietim to the elements,’® so later mere chance was often allowed to
prevail as a sign of forgiveness manifested by Gaod, and thus to
preclude the carrying out of the sentence.?

Uncertainty of the Court Procedure. — Most important of all,
the wuncertwinty of the court procedure should be considered, espe-
cially the law of proof in the later Middle Ages. A description of
this must be left to the historian of criminal procedure? We
find strange combinations of the Germanic and Roman rules
of proof, — oath of purgation, proof by compurgators and wit-
nesses, “*ex parte’’ proof, and confrontative proof (wherein a
hearing is given to both sides). There was also often torture.

17 (Y, Osenbriggen, pp. 377 el seq. .

18 “)éa.chsensp?ggel", 1IT, 56 § 3. “‘Schwabenspiegel”, 126 (Laasberg).
** Landrechtsbuch Ruprechts von Freysing™, Cap. 88. Az to this ¢of.
especially Abegg, ** Zeitschrift fiir Deutsches Recht”, vol. 15, p. 76. On
the other hand the exeouiioner often decided the method of death punish-
ment. Abegg, p. 58, ote, . . .

1# Placing in a boat without helm or rudder is mentioned in the Sagas.
Grimm, p, _721. Cf. also record of the Cloister Frauen-Chiemsee
{Grimm, "' Weisthiimer’’, 1[I, p. 671), where a proceeding of this sort
was ordered, in & case where the judge before whom the offender was
triable was not on hand. As to this, ¢f. Osenbriggen, p. 341. )

2 As ¢.g. in capital punishment by hanging, if the rope used in hanging
the accused broke. Abegy, * Zeitschrift fir Deutschos Rechts™, vol. 16,
PP 317 et seq. lIn Ziirich in the 15008 and 1600s the punishment of
drowning for the Lilling of childron was so done that to be saved was
not impossible, and thus the punishment assumed the form of a judgment
of God, Osenbriiggen, p. 348. At times some influence may have resulted
from the ides that the execution as a judicial act had come to a formal
end. Cf. the case in Basel given by Osenbriggen, p. 353. .

# [Consult Vol. V of the present Series, Esmein’s ** History of Continen-
tal Criminal Procedure.” — Ep.]
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The old accusatortal procedure 2 is still found, but of a kind so
deformed by a preliminary official investigation based en torture
that it contained only a shadow of its former character. There
was also 2 number of popular turbulent methods of procedure for
cases where the offender was apprehended in the act and for cases
having to do with persons of bad reputation.® Moreover, it
was not with injustice that the author of the * Klagspicgel ”
speaks of * the foolish old hen judges in the villages 7, better
qualified to sit in judgment on the cases of *‘ knavish chickens ”
and “ other rascally cattle ”, than cases of offenses under the
criminal law. In the year 1496, almost immediately after its
organization, the Imperial Supreme Court, having reference to
the complaints coming almost daily from all parts of Germany
about the injustice and arbitrary actions of the crimiral courts,
addressed itself to the imperial assembly sitting at Lindau in the
following significant words:?® “ Item so teglich wider Fiirsten,
Reichsstet vnd ander aberkeit in klagweis in einem gericht an-
bracht wird, das sy leute unverschuldet an Recht vnd rediich
Ursach zum tode verutheilen vnd richten lassen haben sollen vnd
durch die Friindt rechts wider dieselben begert . . . ist bescheids
not, wie es . . . am Cammergericht gehalten werden sol.” ‘The
Reichstag of Freiburg in Breisgau in 1498 thereupon passed the fol-
lowing decree:? * Auf den artickel, dass viele zu dem tode one
recht vid unverschuldt verurteylt werden . . . wirdet not seyn,
deshalb ein gemein Reformation und Ordenung in dem Reich
fiirzunemen, wic man in criminalibus procediren soll.”

2 Ag appears in the * Niirnberger Hulsgerichtsordnung."’

# The go-called “* Leumundsverfahron.”

# Rubric *'Quando judex per se inquirerc potest”, fol. 113« of ed.
1533, Strassburg.

I Mdller,  Reichstheatrum™, II, 78, 448, Cf. Brinnenmeisier, * Die
Qucllen der Bambergensis™ (1879), p. 1.

28 ** Insomuch as complaints are daily brought in court against princes,
states of the realm, and other authorities, that they canse people who
are innocent under the law and againsi whom there is no genuine case,
to be sentenced and condemned to death, and whose friends demand that
Justice be done . . . there is ncod for instructions as to what course
shall be taken hy the court.”

27 “Neuc Sammlung der Reichsabschiede, I1, p. 48, ** Reichsabschied
zu Freiburg”, §34. ‘““As to the claim that many who are innogent are
senfenced to death in eoniravention of the law . . . it is necessary to

undertake a general reform and regulation in the empirc as to procedure
In eriminal matters.”
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SCANDINAVIA AND SWITZERLAND IN THE LATER
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A. ScANDINAVIA 'l

Law. i Fines; Procedure; Aec-

§ 39a. E&f‘gmigﬁsto%‘ae?&s a,:ﬁ-l] cessories; Elements of

Kin Vengeance; Private Money Forfeitures;

Fines; Limitation of Pri- Forty-Mark and T%.r(}ze-

vato Vengeance ; Church Mark Causes; %lt_)—

Mulets. IIID:;llii,‘S ; N ;])Jtlléer Public

rovinegial  Codes. nishments.

§ 39 Th&rovgtiové?ml’ub]ic Au- | § 3% Penal Legislation A,

thority ; System  of 1300-1500.

Public  and  Private |

§ 30q. Barly Customary Law. Primitive Feuds and Xin Ven-
geance. — There is perhaps no other branch of law in the history
of which the progressive development of the social state and
public authority, and the reconstruction of society, are so plainly
traceable, as in criminal law. Here individual independence is
pereeived to yield and gradually become subjected to State control.
Public right presscs forward alongside of private right until it takes
the lead and dominates. This development takes place mostly
by way of customary law. Its course can not be positively as-
signed to dcfinite periods, but is nevertheless clearly evidenced
both by historical testimony and also in the sources of the law.
For ancient times, the Sagas and the Icelandic Grégas, with the
earliest sources of Norwegian law, reveal much to us; and in the
later provincial codes are found many traces which markedly refer

'[85 39 a, b, ¢, are from STEMany's “Den Danske Retshistorie,” and
auxiliaty sourees, named in detail in the Editorial Preface. The portion
from ftemann is translated in full, omitting only the footnote quotations
there given from the Scandinavian texts, and an occasional passage of
detailed illustration; from the other sources a few paps have been sup-
plied by the Translator's condensation and insertion. — Ep.]
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to the early conditions no longer prevalent ; the new order of things
forms in its turn a transition to the system of later legislation.

A leading work on the history of ¢timinal law, including the na-
tions of the North, and largely utilized in later treatises on this
subject, Wilda’s * Strafrecht der Germanen ”,? emphatically
disputes the assertion, advanced especially by Rogge in ““ Das
Gerichtwesen der Germanen”,# that a real law of crimes and
punishments was almost unknown in primitive ages. But the
conflict between these views is not so great as it appears to be.
Only the entire absence of such a law in early times is by the one
view denied, while by the other only a relatively small importance
and a limited sphere are aseribed to it. It must be acknowledged
that, when the historic age commences, faint traces are already
found of a law for the punishment of crimes In its modern sense.

Crime in modern penal justice is considered chiefly as an infrac-
tion of the law in its objective sense, and punishment as a means of
restoring public law and order. But the sole conecern in the early
ages was the individual’s injury; it was left to the injured party
himself to procure reparation, both for the outward material dam-
age inflicted and for the personal contumely. This authority
to wreak vengeance (“ Hevn ') on the offender, by the aid of his
kin if needed, was limited only by public opinion, founded on the
natural sense of right and custom and usage. A feud, or relation
of hostility, arose between the wrongdoer and the sufferer, and
their respeetive blood-kindred ; this could be settled by reconcilia-
tion alone, which frequently was attainable only after a feud
(*“ Feide ™) of long duration. Such a pact was generally condi-
tioned on the payment of a fine (* Bade ') ; this was deemed to be
not only reparation for the physical damage, but also satisfaction
for the impeached honor.

The narratives of various events, found in the Sagas (especially
from the close of the 8005 to the commencement of the 1100 s),
which undoubtedly have a historical basis, deseribe almost exclu-
sively gross acts of violence and wrong, mayhem and murder.
In the latter case It behooved the kin of the slain to wreak blood
vengeance (Sagas of Niala, Viga Styrs, Heidaviga, Grettis, and
Vatnsdeela). While it was held to be a sacred duty not to leave
unavenged the slaying of kin, and hence the acceptance of a money
satisfaction was deemed dishonorable, nevertheless, the circum-
stances were taken into consideration, especially the proveca-

2 Halle, 1842, $ Tbid., 1820,
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tion and the mode (whether the crime was committed in the heat
of passion or deliberately), and also the conduct of the wrongdoer
subsequently. On this latter point the early law-texts of Sweden
and Norway contain extensive provisions. Thus, underthe Gotland
law-text,* the slayer could tender reparation for the life only after
a vear had elapsed; during this period he, with his nearest rela-
tives, must at first abide in hallowed places of refuge, or sanctu-
aries, and thereafter in distant and unfrequented localities, in order
to escape the “ Hwevn 7, or exaction of the toll of blood for blood.
Should the tender not be accepted at the expiration of that period,
he must resume such a mode of life for the two following years;
but the law expressly declares that the acceptance of the ““ Bpde ™
{or, amount of penalty and satisfaction) after the lapse of the first
year should not disgrace the family kin. By the Ostgéta law-text ®
the tender could be made only after three years; and similar re-
quirements are contained in the early Gula-thing law-text.® Un-
til expiation is made (according to Andreas Suneson) 7 the murderer
must absent himself from the sight of his opponent, lest he offend
him by his presence.

Private Fines. — Reconciliation was made either at the *“ Thing
or in front of the court (* Hetten ”), and the amount depended on
the parties’ negotiations. Instances are noted where this detcrmi-
nation was left to the party wronged or to the kin entitled to prose-
cute the cause; and in some isolated cases the amount was fixed
by the guilty one himself (* Sjelfdeemi ”). As a rule, however,
scttlement was negotiated by agents appointed by both sides
{(* Voldgiftsmeend , the men of the violence-gift), who were chosen
by the relatives or chieftains. In order that the offender might
present himself in safety at the peace parleys, proclamation was
made for his immunity from attack, confirmed by a selemn oath
from the hostile party (*“ Grid,” ““ Gruth ), for his journey forth
and back, and for the entire time until the affair should be decided.
For such guaranties there occur formulas (“ Gridamal ”’) in the
Sagas and the Grigas; and even as late as the provincial Codes
this warrant of security is referred to; its breach being termed a
“ deed of infamous treachery.” 8

! [Cirea o.p. 1300 — TrANSL.]

§ [Cirea a-p. 1300 — TRANSL.

¢ [Cirea a.n. 1200 — TransL]

7 [Archbishop SBuneson, whose writings (a.p. 1206-1215) are noted as
one of the sources of Scandinavian law, in Professor Hertzherg's aceount,

in V9L I of the present Series (Ch. I, Part VII, § 14, p. 545). — TraNsL/
8 ““Heres oceisi . . . debet adversariis suis interim pacem promiitere
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After reconciliation made and the mulct paid over, it was
incumbent upon the transgressor and his kin to make the *‘ oath
of equality ” (“Ligheds-Eed’"). This declared thatif he himself had
suffered the wrong, he would have entered into accord on the same
conditions; the intent being to grant to the wronged kin a bill
of honor, by the offender’s express declaration that there was no
disgrace In accepting the mulet instead of demanding revenge.
Thereupon, the treaty was affirmed by the surviving kin with
another oath (““Trygdeed ™), securing for the guilty party and
his kin full peace and safety for the future. This oath, for which
a very solemn formula is prescribed in the Grigas, was given by
the law-text of Skaane,? only in cascs of murder, while the oath of
equality was also given in cases of reparation for wounds and blows.

The community’s public authority interfered only where the
crimes were directed not against individuals but against all the
people, or where, by reason of the perfidy or treachery of their com-
mission, they were deemed extremely vile and heinous.  Otherwise,
the community’s only concern was that the cause was conducted
in accordance with custom and usage. It may be assumed, how-
ever, that the members of the ““ Thing,” in some instances, when
the proceedings were held there, brought some influence to bear
on the acecerd and reconciliation.

Limitation of Private Vengeance. — At an early period, notahly
after the introduction of Christianity and under the influence of
the priesthood, bounds were placed on the practice of exacting per-
sonal revenge, — partly as to its extent (permitting it only for delib-
erateand grave crimes), and partly as to the time, place, and manner.
Thus, it was authorized by the Grigas, in certain instances, only
at the very time and place of the offense (“ a vighvalli ”’) ; in others,
at the next general assembly (““ Al-thing ), But in all cases it
was incumbent upon the avenger, after slaying the offender, im-
mediately to announce his act to his neighbors and witnesses, who
were thereafter to testify at the “ Thing ”; for he was hound to
enter the cause at the next ““ Al-thing ” and make complaint
against the deceased, in order to have judgment whether he was to

et eandem in signum indissolubilis firmitatis contingendo manu sua
manuem alterius alicuius roborare, et hoe facto ad maiorem securitatem
aliquis de prudentioribus dehet, paeis illius deum custodem ot factorem
oum sanetis omnibus, cum apostolico, eum rege, cum pontifice, ecum
tustis omnibus invoears, exoerari vero quemlibet of anathematizare,
qui promisse paei presumpserit obviare” (Suneson, V, 6,

? [The moé)ern provinee of Skine, in southern Swoden, — TraNSL.]
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be proscribed and outlawed for his deed. Another cause con-
tributing to Hmitations of the “ Hevn” (or revenge) was the
development of the principle of ©“ peace ”, or * fred 7, — already
known even in the mythological age. This signified an inviolate
peace proclaimed over certain places and periods. The practice
was gradually extended, so that every man was immune and en-
joyed in his home and premises the rights of a sanctuary
(* Huusfred ™), or in his ship (* bunks brut ), or at the cus-
tomary public meeting-places (including the Eyre and the journey
thither and back), viz. the market, the church and churchyard
(and going to and fro), as well as the ““ asylum courtyard ', an-
nexed to the churches and monasteries. During “ hallowed *
periods of the year, also, the * peace of God " prevailed (** pax
ecclesiastica™). Even as early as the reign of Canute the Great his
Church law mentions, in connection with the Church peace, the
king’s peace. Valdemar II promulgated an order for a special
peace, to prevail everywhere in the presence or vicinity of the
monarch; and this also appears in the law of Skane.

While the right of “ Havn ™ (vengeance) was thus gradually
confined in divers modes, and the wrongdoer on the other hand
was afforded the opportunity to ward off retribution by negotiating
for reconciliation, there came about eventually a customary law
regulating the amounts of the fines and damages in cases of various
offcnses, until a definite ** Bgde -system was developed. In cases
of grave wrongs the injured party was still generally permitted to
choose hetween accepting the tender and wreaking vengeance.
But even here curtailments were made. Self-redress more and
more ceased to be viewed us a right or even as permissible, as the
conception and treatment of crime and its logical consequences
gradually changed. Such heinous crimes came already at a very
early period to be considered not only as private offenses but also
as breaches of public peace and order. Fines must be paid not
only to the offended individual but alse to the king. Thus the
“ bgde ” was no longer merely a reparation and satisfaction for the
injured party, but also a penalty for the breach of the general
peace. When the offender failed to pay the amount of the penalty,
or when his guilt was so great as not to be redeemable, he was
placed under ban and doomed to be an outlaw, or punished by death
or by corporal suffering, These public retributions, which for a
long time figured as exceptions to the general practice of © hgde -
payments, became in the course of time constantly more frequent.
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Church Mulcts. — In these changes (as already noted) the ec-
clesiastics exercised considerable influence. ‘This was partly due
to the social influence of the teachings of the Roman Church, in
which crime and punishment were conceived as offense and atone-
ment before God; and partly to the special ecclesiastical penal
code, which in the course of time more and more extended its sway.
Canute the Holy (s0 Saxo relates) bestowed upon the bishops and
pricsts exclusive jurisdiction over misdemeanors committed di-
rectly against rcligion and the Church. Under this class of of-
fenses, the Church laws of Skane and Sjmlland 9 enumerate of-
fenscs against the peace of the Church or of God (*“ Halghsebrut ™),
against the person of the priest and church property, and other
dircet infractions of the Church canons. The priest alse exer-
cised co-ordinate jurisdiction with the regular authority in other
grave penal causes.

The ordinances referred to provide that for breaches of the peace
of the Church the mulet should be three marks; and if the of-
fender did not possess that amount, it hbehoaved the parish, in
Skaane, to pay the pricst for him, while in Sjzlland he was sub-
jected to a severe fast.  Other misdeeds calling for Church mulets
were church robbery, incest, adultery, manslaughter, maltreat-
ment of church officials and their near relatives and homicide
generally. In most cascs, money penalties were exacted. Hein-
ous crimes were punished with excommunication and anathemas ;
these being of two degrees, one excluding the offender from all
intercourse without the church as well as within, and the other only
from the actual church and its ministrations. This ecclesiastical
jl:].I'iSdiCtiOIl was generally exercised by the bishop on his regular
circuit through his district; the matter being brought to his at-
tention upon complaint or by general rumor. For secret crimes,
the Church law provided that where the criminal, before being
accused, had admitted the crime in the sacrament of confession,
and received a certificate of the priest, he should be exempt from
further punishment; indicating that by such confession, and the
penance therein imposed, he was deemed to be restored to grace
with God and the Church; so that even where the crime later be-
came revealed, he was not amenable to punishment at the hands
of the prelates, and the latter sought to extend this immunity
50 as to bar the secular power from action.

1 [Cirea 4.p. 1170, — TRANSL.]
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§ 39b. The Provincial Codes.! Growth of Public Authority.—
In the provincial Codes not only do numerous traces remain of
the “ Havn,” and especially the blood vengeance, as an important
factor in the system of retribution, but it is also frequently referred
to as the very reason for some of the new provisions. It is appar-
ent from the context that private revenge, while no longer deemed
compatible with the social order, was nevertheless still so deeply
rooted in the common conscience that the taking of a life on that
ground was not classed with other offenses of the same order, —
at least where the deed was not so done as to bar it from condona-
tiomn.

This conception appears in the procedure and oaths required
of the guilty party in negotiating for reconciliation, in order to es-
cape the retaliation, and also in the determination and division of
the fines and damages. The laws cxpressly refused the excuse of
“ Haevn ”, where the slaying was a breach of a pledge of peace
during pending negotiations, or where reconciliation had been made
and satisfaction accepted ; in such cases the deed was punished as
one without provocation. But under the prevailing general rule,
though a fine was incurred by blood vengeance, the ordinary
punishment for slaying a man, viz. outlawry, was not inflicted.
The Jydske Code,? distinguishes such homicides and those done in
perilous nccessity or sclf-defense, from those committed on an
inoffensive vietim or ““ causeless man.”” Though self-dcfense thus
relieved from punishment, it did not excuse the payment of repara-
tion; it was sometimes a matter of doubt whether an act done in
an affray was one of defense or of revenge. Indeed, some expres-
sions in these laws seem to assume that the injured party had the
right of choice between prosecuting the offender or practising ven-
geance, which right the law aimed to restrict.  Only in one case
do any of the provincial Codes expressly authorize a deed of ven-
geance on the spot, — the wronged husband had the right to kill
or wound the adulterer while in the bed itself.

This limitation of the practice of private revenge may be con-
sidered as the first important step in the transition from the con-
ception of crime as an affair of purely private right to that of the
later penal system. Similar marks of transition are also found
in other provisions of the provincial Codes. The basic principle

! [These codifications date during the 1200 s in Denmark, Norway, and
Iceland, and during the 1300 s in Sweden. See Chap. IT, Part VII,
pp. 547555, Vol. [ of this Serics, ‘' General Survey.” — TrRANSL.]

! [a.p. 1241, — TRANSL.)
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advanced by Archhishop Andreas Suneson, that the power of the
State inflicts punishment in order to eorrect the evil will and intim-
idate from offenses is recognized in some passages of the preface
of the Jydske Code, unmistakably of canonieal origin, yet this
doctrine is not practically carried out in the Code, for the reason
that the view-point of private right still appears as mainly predom-
irant. Public authority, nevertheless, asserted itself in various
directions; its right and duty is recognized not only to procure
reparation for the injured party, but also to punish the wrong-
doer, in order to cffect a restoration of the peace and an atonement
for the offense itself.

System of Public and Private Fines. — Under the provineial
Codes, an offense may ordivarily be discharged by “ Bgde 7,
signifying both finc and reparation; outlawry or other punishment
is inflicted only for heinous ¢rimes. Distinetion is made between
three classes of infractions : the first including all wrongs for which
satisfaction is paid to the party injured, only; the second, all acts
for which is incurred a fine payable to public authority ; the third,
such breaches of right as arc not atonable with money payments,
These differences, which also determined the mode of accusation
and prosecution, depended on the subjective nature of the act and
other circumstances,

Public penalties were imposed only where there was deliheration
and guilty intent; for these alone made the act a breach of public
order. Under the general rule, therefore, fines were not payable
to the king or the bishop for accidental harms; but here the in-
jured party, as a rule, could demand the “ Bgde 7 ; this reparation
being due for the harm done him, whether with or without intent,
by the person causing it. Thus, though a fine might be required
in addition to the damages, and though the law of many localities
made no distinetion in this respect between intentional and un-
intentional acts, it is nevertheless apparent that the relation be-
tween the act and its effects, as well as the nature of the omission
or carclessness, were taken into consideration.

Ience the distinction between the ““act of hand” and the
“ handless risk 7 (* Handageerning ” and “ handlgs watha ).
The latter included primarily such injuries as were not cansed by
any one’s personal activity, but by cattle or inanimate things which
were chargeable to some one’s safe custody (in which cases a small
penalty was payable) ; it also included other harms attributable to
some prior personal act having a consequence not anticipated.
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This difference of degree of negligence is not expressed in general
rules, but it is nevertheless noticeable in specific provisions. Thus,
in a case mentioned in the earlier law-texts, where several men
are cutting down a tree and its fall causes the loss of a life, the other
laborers must pay three marks to the nearest relative of the de-
ceased ; this provision, however, being limited, (according to Erik’s
Law of Sjelland,®) to cases where the accused had ceased to take
part in the task and left the spot. Where the tree slips from the
hands of any one, the latter pays the total fine. [For death or
wounds caused by a weapon not owned by the user, the owner is
fined three marks if he loancd it for that purpose, or a smaller
amount if it was taken without his knowledge or against his will.
A fine 13 likewise imposed upen one who so negligently places his
weapon that it falls and wounds or kills another ; the Jydske Law
extending this rule to chance injuries from a weapon held in the
owner’s hand. TFor death or personal injuries sulfered from the
overturning of a wagon or the stroke of a rider on the road, the
driver or rider is compelled to pay cither the full ““ Bade ” for a
deliberate act, or a less amount according to the degree of his carc-
lessness or the contributory negligence, if any, of the vietim.
Similar rules came into vogue for injuries to cattle.

The fine (* Bgde ) paid to the injured party being regarded
as reparation for harm, and that paid to public authority as a pen-
alty for the act itself, the former was incurred by parents for of-
fenses committed by children, but not the latter, except in later
legislation for manslaughter.

Procedure. — In all cases where the offended party alone was
entitled to exact “ Bgde 7, it was left wholly to him whether he
should accuse and proscente, or negotiate for reconciliation, or
waive his rights and pardon the wrong. Where public penalties of
punishment were ordained, in addition to private damages, the in-
jured party was primarily entitled to institute the charge; but his
right to settle or abandon the case was limited in various ways,
in the interest of public anthority. The rule is accordingly laid
down in the law of Skane, King Erik’'s Law of Sjelland, and other
Northern legislation, that after reconciliation made for a wrongful
act as being aceidental, the royal official was empowered to require
verification by cath that the act was not wilful; the injured party
to be the first of the defendant’s witnesses, Moreover, the an-
thority of the official to prosecute immediately after an offensc

3 [About a.p. 1250. — TRANSL.}
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or to carry on a cause instituted by a private person, is recognized,
by the law of Sjeelland especially, in several provisions ; evidencing
that this power could be exercised to a considerable extent. And
if, in general, the right of accusation belonged to the private party,
and that of the king’s representative was only subsidiary and ex-
ceptional, yet it appears from specific provisions that the latter
could commence or intervene in the proceedings on almost any
oceasion, wherever there was reason to fear that the jurisdiction
of the king would be lost because of the unwillingness or inability
of the prwate prosecutor to institute or proceed with the action.

This privilege applied to all cases of murder and * forty mark *
offenses, wherein the complainant either sought to wreak personal
vengeance or was unable to start or follow up the prosecution. So
also, in cases of wounds, for which the victim had failed to accuse or
proceed in the cause, the official could prosecute the offender, and in
addition the injured party was fined three marks for his laxness.
In all these instances, however, official ¢complaint was conditioned
upon the wrongful act being an undoubted fact and notorious
throughout the ** Herred ”” or district. Larceny and robbery were
subject to official prosecution only when suit was instituted but not
followed up by the vietim ;. the latter then being also subject to fine.
While the object of such public action in the foregoing cases was
solely that of enforcing the king’s prerogative to exact fines, without
controlling the relation between the parties committing and suf-
fering the offense, other cases are enumerated in the laws in which
it was the duty of the public official to assist the complainant,
when a helpless widow or minor, or a person sojourning abroad
without relations able to prosecute his claim. Then (as well as in
all cascs where the offended person had not forfeited his right by
laches), it was the duty of the official to secure satisfaction for the
private party first and then for the king.

Crimes subjcet to outlawry and not atonable by money fines,
were to be prosceuted by the king’s official ; and for these the pri-
vate vietim was permitted neither to accept damages or renounce
his right of vengeance, without the consent of the king. In the
region of the Jydske law, a pact between the inhabitants and their
bishop, made with royal sanction, in 1228, indicates that a rulc here
prevailed, similar to that of Sjzlland, that official prosecution could
be made for wounds only when the victim had made a complaint,
or where the misdeed was open and notorious; for the bishop in
this agreement surrendered the power theretofore exercised by him,
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of instituting, by his delcgate, but without such condition prece-
dent, a proceeding against such an assailant for infraction of church
rules; this prerogative evidently having been considered an ex-
ception. . In the Jydske Code, however, this canonical prerogative
was later restored, in disregard of the pact, while the right, con-
ferred by the latter, to summon into court both the offender and the
injured party if they had made a reconciliation outside of the
bishop’s court, was retained. In the Articles of Thord Degn and in
Erik’s Code of Sjelland a proviston appears, imposing a fine of
three marks to the king on the party wounded for failing to pro-
ceed with his cause, and further authorizing the * Fogede ” (the
royal bailiff) to vindicate the right of the crown where the injured
party fails to enter complaint. A party robbed who failed to pur-
sue his action beforc the twelve true men, after having instituted
it, was amenable under the Jydske Code to a fine of three marks to
the king and the accused. Tublic accusations for this erime seem
to have been as rarc as for larceny. Even in manslaughter this
seems to have been the case, notwithstanding the kin of the de-
ceased had failed to proceed with their cause; but here, also, a
larger fine for the king became due where reconciliation was made
outside of court. In the Jydske Code there is in fact nothing indi-
cating certainly that the public authority was to institute proceed-
ings even for felonies beyond the degree expiable by fine (““ Ubgde-
maal ”}; and it is very doubtful whether the Code, in its
provisions for the infliction of punishments, does not assume either
that a previous private complaint was made or that the offender
was apprchended in the aet and brought to the “Thing.”
This Code, which is more harsh than Erik’s Code of Sjelland in
its punitive measures, would seem thus not to authorize public and
official accusations to the same extent as the Code of Sjwlland.
Accessories. — Where several persons had together committed
an offense, they could clear themselves with a single fine by hold-
ing together in declaring that they had been “equally good ”’, where
it was only an issuc whether the act was an accident {** um the wilix:
samien weere, tha bgte ikky meere n en®e bgter ).  Otherwise,
the general rule was enforced that every participant in the act,

.mcludmg mere accessories, should pay the full fine. For grave

crimes punishment was meted out even to a companion of the

“rongdoer, who had taken no part ir the commission of the offense

(“in comitatu >’; “i farth oc i fvlgi ), — a fine of three marks

to the private complamant and a like amount to the king. This
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provision was inserted in the proclamation for Skine of Canute VI,
December 28, 1200, for cases of murder, and became thereafter
part of the Code of that province; and a similar rule was applied,
under the Sjelland Codes, in all cases too grave for mere fincs and
in all “ forty-mark suits.”” The reason for this provision was un-
doubtedly the not infrequent practice of those times for a bandit to
sally forth with a large retinue of his kin and allies, generally armed,
to commit the plotted deed (especially to fulfil a feud of vengeance),
when the mere presencc of his companions served as his support.
An example of this doctrine of punishing an accessory before the
fact is presented in the case (referred to already) of one person
lending another a weapon for the purpose of murder; by all the
provinecial Codes he was amenable to a fine of three marks. Coun-
seling and abetting misdemeanors was penalized only exception-
ally ; Erik’s Code of Sjxelland mentions only the taking of life, when
the instigator was fined nine marks; but the Code of Skéne ex-
acted this penalty, to the extent of three marks, when any oue by
his advice brought about the imprisonment of another or influenced
a magnate to do viclence to another’s property. — The respon-
sihility of the master of the house (“ Hushonde ") for the acts of
those under him was recognized. For misdeeds done by his serfs
(““ Traelle ') or free servants by his direction, and in the case of
the former, by his suggestion, he was adjudged the transgressor.
TFurthermore Valdemar’s Code of Sjelland exempts from finc one
commanding his thrall, or free follower, to assault another, where
the command is not carried put. This is not inconsistent with the
Skane rule, holding that he who by foree is prevented from strik-
ing another is as guilty as if he had carried out his intent ; nor with
that of the Jydske Code, which likewise condemns an assailant
whose blow misses and reaches only his victim’s garb or horse,
The mere attemapt was, at this stage of the law, not punished,
unless it had got as far as an actual attack, as in the last-mentioned
cases. This doctrine on the whole represents the general tenor
of the various provisions on this point in medieval Germanic and
Northern law.

Elements of the Money Forfeitures. — The cssential distinetion
made between private and public fines, the former being regarded
as restitution and damages for the subjective injuries of rights,
and the latter as reparation for the objective infraction of justice,
is pointed out by Archhishop Anders Suneson. He also clearly
separates the satisfaction obtained by the offended party for the
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personal affront, with the indeterminate compensation incident
thereto, from the reparation for the actual material loss sustalned,
both of which elements enter into the private ** Bgde ” (** duplicata
quadraginta marcarum satisfactione, una regi pro violatione
iusticie alteraque pro irrogatione iniurie 7). This difference is
also evidenced throughout the Codes, so that the term “ at bptae »
(to atone; to forfeit money as punishment) implies paying the
debt for the dishonored right, as opposed to the phrase “ at gjelde
(to give equivalent), signifying a making good of the preperty
loss. Both terms, however, are used for each conception, whence
doubt often arises as to what is included in the action.

In determining the amount of the fine, the basts of calculation
was one silver mark (eight ounces of silver), which was of equal
value to eight * Pre,” a coin exchangeable for three “ @rtuger,”
and the latter in turn being ten ““ Penninge " (money; pennics).
In course of time, however, as the weight of minted coins was de-
creased, this relative value changed, and in the period of the pro-
vincial Codes one silver mark equaled three marks in pennies.
TUnless the term “ gilver mark ” was expressly used in provisions
a3 to fines, one mark signified the minor coin standard. Some
exceptions to this are noted; but it would appear that the king’s
fine was not affected by fluctuations in the relative values of coins,
except by the king’s grace. The more ancient practice of making
restitution by goods instead of money, such as cloth or cattle, re-
garding which the carlicst legal sources of Norway and Iceland
contain extensive regulations, was still largely retained. Where
the amount of physical damages sustained was easily ascertain-
able, the legal private fine could be demanded aside from such
compensation ; but where the loss was irreparable, as in cases of
injury to limb or affront to personal honor, the pecuniary for-
feiture included also satisfaction for this element, and the amount
consequently varied considerably aceording to the nature and ex-
tent of the wrong. TInstances appear of fines from one “ @re ”’
to six marks, and by cumulative fines for several injuries
there was sometimes paid a sum of five silver marks or fifteen
penny marks. This latter combination, however, according to

L
Suneson, was made only where charges of manslaughter and

robbery were joined, or several injuries t6 limbs; the complain-
ant in other cases having to choose a particular charge, thereby
excluding elaim for other fines, yet still being entitled to be reim-
bursed for his actual loss sustained.
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Forty-Mark and Three-Mark Causes. — Distinguished from
these purely private mulets, there are found in all the provincial
Codes two fines, of forty and of three marks respectively, which
were more in the nature of punishment, offenses being thus
divided into “ forty-mark ”’ and “ three-mark "’ causes.

The first class included breaches of a special peace, that is, mis-
demeanors which were not of the degree of felonies beyond expia-
tion by pecuniary forfeitures. Among these are mentioned the
following in Erik’s Code of Sj=lland, (whose provisions are in part
similar tothoseof the other Codes of the period} : (1) manslaughter,
wounds and other mayhem, in fulfilling a feud of vengeance on one
towhom the assailant had made a guaranty of peace and immunity,
or who had promised to pay fines and damages; the acceptance
of such a promise and the reconciliation thereby presumed operat-
ing as an implied warrant of safety ; (2} breaches of the peace of the
church and eyre or ** Thing ** by wounds or blows, and murder
on the road to the assizes; the Jydske Code, however, declaring
the fatter crime, as well as murder committed in the presence of
the “ Thing,” to be too grave for pecuniary amends; (3) breach
of the peace of the market by manslaughter, wounds, or blows;
(4) breach of the peace of the home and hearth by violence and
ravage, tncluding, in this class, similar havoe wrought in any one’s
ship, and the taking of a person’s life while in his shore booth;
() imprisonment, kidnapping, and rape; the latter, however,
being declared by the Jydske Code too grave an offense for ransom
by fine; and (6) willful arson of the house, mill, or other struc-
ture of another, except where attended with loss of life. The
Jydske and Skdne Codes also assign to this degree of felonies a
breach of the king's peace by wounding or maltreating another
while the king was in the same * Herred,” or district, according to
the former Code, or in the same province, according to the latter.
Robbery of corpses was also included in the former Code, while the
latter provided a penalty of three marks, and Erik’s Law of Sjel-
land one of nine marks for this offense. These forty-mark mulets
were regarded as an expiation for the breach of the public peace,
and the offender must also pay the private damages for affronts and
losses, varying according to the nature of the act; this principle
also being applied to his companions, who were subject to the pub-
lic fine of three marks. There was furthermore a general rule
that where the injured party was entitled to these forty and three
marks, similar amounts were also to be forfeited to the king by the
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chief aggressor and his accessories. All forty-mark prosecutions
were disposed of at the “ Land-thing ”, which referred them for
investigation to a body of its members, resembling a jury, termed
in Sjeeland “ Nevninger 7 and in Jylland ““ Sandemend * (true
men). :

The only public fines aceruing to the “ king’s right,” other than
the above forty-mark cases, were the three-mark penalties, except
cases of sclf-redress, where the amounts varied. These three-mark
fines, which arc frequently inserted in the Grigas and the Codes
of Norway (the latter terming them “full right ™), are imposed
not only for crimes but also in certain eivil cases. A peculiar
feature is that they were at times both a private and a public pen-
alty and in other eases only onc of the two. In the first instance,
the payment was generally threc marks to the complainant and a
similar amount to the royal exchequer; the latter fine always be-
ing fixed at such amount, while the former occasionally varied
between smaller and larger amounts. The double penalty was in-
flicted chiefly in the following cases: (1) robbery and trespass
(with some exceptions); (2) accessories, presumed from compan-
ionship (already explained); (3) wounds; the payment to the in-
jured party here varying from six marks (when the weapon entered
the body or limb or penetrated it completely), to three marks (for
lesser injurics). Under Canute VI's Ordinance for Skéne and the
Skane Code, one guilty of inflicting wounds incurred always a royal
penalty of three marks; whereas in Sjzlland the public fine was
imposed only where the wounds were so serious as to necessitate the
calling of the surgeon. The Jydske Code, while silent on this sub-
jeet, declares that for wounds inflicted by chance no fines are paya-
ble to the king. (4) Tor the slaying of cattle, there was a double
fine of three marks, one for the king and the other for the owner.
(6) In Sjelland and Jylland, for theft of articles worth less than half
a mark, where the thief was caught in the act or with the stolen
goods in his possession, three marks went to the king. (6) In all
provineial Codes there were several provisions for this double fine
for “ impeding right” (contempt of court), — where a person le-

_ gally summoned absented himself without sufficient cause from the

“Thing”, or in other mode displayed arrogance or refused to fulfil

a duty imposed by law; where a person removed timber which he

had cut on another’s premises,; after prohibition by the owner;

where an oath-bound promise was not performed. So, too, the

grantor of land, unable to deliver good title, in Jylland had to
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pay the double three-mark fine, but in other districts only to the
buyer; on the other hand this fine was to be claimed by the king
alone when the ““ old men 7 (witnesses to title) would not make
oath,

In contrast to the finable misdeeds stand these heinous crimes,
which could not be atoned for by money, but involved outlawry
or some other public punishment. These are termed in the pro-
vincial Codes, both of Sweden and of Norway, unfinable cases
(" Orbgtwemal ”').  Being generally heinous breaches of peace and
faith, or vilely treachercus in their manner of commission, they are
termed ‘‘ infamous deeds ” (* Nithingsverk ). On the question
which transgressions were to be classed of this degree, there was
mare or less conflict between the various Codes; and this fact 1s
certainly responsible largely for the gradual change in the penal
system.

Outlawry. — The term “ peace”, in legal phraseology, like the
term “ right 7, has both a subjective and an objective meaning,
It signifies in part the position of the individual, as entitled to the
recognition by others of certain rights, which society has under-
taken to protect against unjustifiable infractions, and in part the
general public system of law and order. Every vinlation of a right
thus imports theoretically a breach of the peace in this double
scnse. But in a less devcloped notion were included in this
double sense only gross violations of right and such acts as involved
the breach of some specially important class of pcace. The of-
fender who by his act had forfeited that status in society which
entitled him to its protection was declared “ without peace ”
(“fredlgs 7, “utlagar 7). The basic principle therefore in the
early Northern legal system was that whoever would not recognize
the rights of others, should not himself enjoy any. So long as sclf-
redress was regarded as permissible for the injured party, the of-
fender’s ** peacelessness”, at least in relation to the injured party,
ensued as an immediate consequence of the misdeed, without any
necessity for bringing the cause before the “ Thing ” or obtaining
judgment.

But the gradual limitation and restraints imposed on private
vengeance, as already desecribed, show that quite early the rule
came into vogue that outlawry should be incurred only upon a
decree of the men convoked in the  Thing.” Furthermore, the
outlawed offender was allowed a certain period for escaping from
the revenge thus sanctioned; being immune from attack for the
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entirc day when the decree was promulgated and the succeeding
night, in Skéne and Sjzlland, for a day and a month in Jylland,
where the period was later shortened to three days and nights.
At the expiration of this respite, his deprivation of the peace be-
came effective with all its strictness; he was in total outlawry.
While a price was not placed on his head (as in the Icelandic Gré-
gas), he was exposed to the feud of his opponent or the blood ven-
geance of the latter’s kin; and according to the general rule (as
Archbishop Suneson records it) his life could be taken by any one.
He was further ostracized from all intercourse with the members
of the community ; every one was prohibited, under the three-mark
penalty, from harboring him or in any way dealing with him;
cven the monastery sanctuary was barred to him as an asylum. His
possessions escheated to the king, after his victim or the heirs
and relatives of the latter had received satisfaction; and it would
appear, from the ancient Danish sources, as well as the earlier
Swedish and Norwegian codes and the municipal Ordinance of
Slesvig, that this forfeiture for what were classed as ' heinous
crimes ' extended both to real and personal property. The later
provineial Codes, however, limited this forfeiture to personalty
only, on the principle that none can forfcit his landed estate,
or more than his personal effects; the only exception (named by
Anders Suneson and the Code of Sjzlland) being the crime of
treason, and this provision was adopted in the Ordinance of Erik
Glipping for Nyborg, in 1282, and in King Oluf’s Charter.

On comparing the later provincial Codes with the earlier Ordi-
nances of Canute VI and Valdemar II for Skine, distinctions and
changes will be noted, in that certain offenses, which had pre-
viously been adjudged causes of outlawry, might now be cleared
by fines (outlawry resulting only when these were not paid),
while other crimes, once subject to fines only, were given heavier
punishment than fines. The following is a list of the later out-
lawry erimes, according to Suneson: (1) murder or wounding in
vengeance of one who already had paid fines, or who had been
acquitted ; (2) murder at the “ Thing ** or {according to the Code

- of Jylland), on the road to the “ Thing ”; (3) murder in the

church or the churchyard; (4) murder eombined with ravage or

breach of hearth and home; the Ordinance of Canute VI and the

Code of Skéne, however, classing this crime as finable, and Sune-

son limiting outlawry to murder committed by a guest on his host,

or vice versa, — here altering the earlier rule; () murder dur-
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ing the presence of the king in the same provinee, in the Ordi-
nance of Valdemar 1I and of Skane, the Jylland law limiting the
territory to the same * Ilerred 7, and the Code of Sjelland being
silent on the subject; (6) for kidnapping the betrothed, wife,
mother, sister, or daughter of another, there is a contradiction
in Suneson; In one place he classes this crime as subject to cut-
lawry, and in another place states that rape is a forty-mark of-
fense (as also appears in the Skane, Sjzlland, and the old Slesvig
town laws) ; from a fragment of an earlier code of Skéne, and the
Code of Jylland, terming such crimes “ heincus ”, these changes
would appear to have been made during the reign of Yaldemar 11;
(7) arson likewise is declared by Suneson to be punishable by out-
lawry, but in another place (agreeing with the Code of Skane)}, by
death, the latter being inflicted in Sjelland and Jylland only where
loss of life resulted from arson and the miscreant was caught in the
act, — otherwise he could become a fugitive, losing the *“ peace 7,
while proved arson alone was a forty-mark case; (8) failure to pay
fines for manslaughter rendered the defendant an outlaw under the
ordinances of Skfine and Valdemar II, as well as in Suneson’s ac-
count; Valdemar’s Code of Sjzlland also provides that the man-
slaughterer, after having bought his peace from the king, should
tender damages to the relatives of the deceased; if the latter did
not venture to insist that the crime was unfinable, he should be
notified of the terms of his peace, outlawry attaching only upon his
failure to pay his fines; Erik's Code for the same province also
imposcd outlawry for failure to pay fines for manstaughter (though
manslaughter was not in itself subject to outlawry) or for other
forty-mark erimes.

The distinction is herc to be noted between two kinds of peace-
purchase, —the one affording the offender a means of escaping
outlawry in the first instance, and the other restoring him into
peace after the latter had been lost, this being possible only by the
consent of the king and of the offended party or his kin.  Thus, the
Jyvdske Code provided that where the murderer promptly tendered
the lawful fines, the cause would not go to the ““ true men” {or
jurors at the “ Thing ”}; while if no tender was made, he was
cither outlawed or ordered to pay fines, according as the court
found that he had taken the life of an offenseless man or had acted
in self-defense or in justifiable feud ;" but if he became ““ peaceless ”
or was found by the verdict to merit outlawry, he could regain his
peace only by the consent of the king and the injured party.
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Where the three-mark penalty (imposed in various civil and mis-
demeanor cases for contempt and disobedience of the legal author-
jties) was not paid, outlawry was also applicable; but gradually
for this default there came into vogue a minor degree of outlawry.
"T'his is found in the Code of Skane for theft only, where the de-
fendant has first been outlawed at the “ Thing of the Herred”
{(*Madband ”}; he was excluded from all intercourse with the
inhabitants of the * Hundred”, and later was declared ** without
peace ” at the * Thing of the Land ” by reason of defaulting
hefore that assembly. This case is likewise dealt with in Valde-
mar’s Code of Sjelland, the expression here used being “loss
of personal security ’ (“ Manhelg ”); the same sentence also
being imposed upon one charged with assault or robbery who fails
to clear himself in some mode; there is no mention, however, of
proceedings at the “ Land-thing.” A similar “loss of personal
security ’ is provided for in Frik’s Code of Sjzlland for those
suilty of assault, who, when persisting in contempt, are finally de-
clared outlaws by the “ Land-thing.” So the Jydske Code imposes
a like penalty where amends arc not made for wounds or claims
for wages not satisfied. This judgment was thus evidently not in-
tended as a punishment for the crime, but for the failure to submit
to authority and as a pressurc to enforce payment of the fines
which would absolve the fugitive from the judgment. The out-
lawry had effect only within the jurisdiction of the * Thing”,
whether “ Herred ”” or “ Land ”, but the extent of the loss of se-
curity differed, in that under Valdemar’s Code of Sjzelland a general
loss of legal protection scems to have resulted, whereas Erik’s Code
for that provinee and the Jydske Code limited the right of injuring
him to the accuser only, who could strike and wound him, yet not
deprive him of life or limb nor attack him in a sanctuary.

Other Public Punishments. -— Thus, in the provincial Codes the
gencral rule was that offenses could be atoned for by fines and
damages, but that where these were not fortheoming, or where the
crime itself was so heinous as not to be atonable by fine, outlawry
ensued. The outlawed person, in either case, if he neither availed

_ himself of the legal period of flight, nor purchased his peacc, became

completely ““ rightless.” He might be.slain by any one with

impunity. The king could have him® chastised and corrected,

as appears in various laws. Until a free man had thus been out-

lawed, however, the public authority had no power to inflict

punishment on him, : .
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The only exeeption to this rule in the provincial Codes was for
theft. This offense was deemed in the earlier ages the vilest of
crimes, and the thief did not share the privileges preserved for those
accused of other crimes previous to outlawry. Some of the punish-
ments inflicted for theft werc unknown for other offenses, e.g.
serfdlom and maiming. In determining the punishment the
judges must have regard to the value of the stolen goods, and to
whether or not the defendant had been caught in the act or the
missing property been found in his possession. The houndary
between grand and petty larceny in all the Danish provinces was
three penny-marks; capital punishment was inflicted only where
the value of the goods stolen was not less than this amount and
where in addition the thief had been caught in the act and brought
to the “Thing.” By the Code of Skéne, a thief might be
hung; but the penalty for petty larceny varted from the whipping
post to loss of limb or serfdom to the king. For church theft, or
robbery combined with murder, he was broken on the wheel, or
{according to Suneson} stoued or burned to death. To these pro-
visions Valdemar’s Code of Sjelland adds that the ““ men of the
Thing ** shall decide upon the nature of the punishment for grand
larceny, with the approval of the complainant. The Jydske Code
names capital punishment as the regular penalty for grand larceny
where the thief has been caught in the act, or been found with the
stolen goods in his possession, or confessed the crime. It also con-
tains a notable refercnce to the injured person’s right (formerly con-
ceded, and still retained in the town Code of Slesvig) to slay the
thief when caught in the act; this being now a prohibited form of
self-vengeance, but the king’s bailiff having the power to hang
him without hearing and judgment. For petty larceny, the thief
was branded with the thief-mark, and for a sccond offense he was
hung, regardless of the value of the stolen goods.

The crime of arson carried the death penalty in all the provinces.
By the Code of Skéne, whoever by the ordeal of hot iron was found
guilty of deliberate arson and was arrested after the lapse of the
period allowed for his escape, was to be hung. According to Su-
neson, the death penalty applied where arson was committed for
the purpose of theft; while, by Erik’s Code of Sjelland and by
that of Jylland, this was done only where arson was combined with
murder and the misereant caught in the act; here the mode pre-
scribed by the Sjzlland Code was specifically burning at the stake
or breaking on the wheel or casting down from a cliff. Where
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not caught in the act, but convicted by law, he was accorded the
customary period of escape; at its cxpiration the same penalties
applied, unless he was pardoned by the king's grace. — Capital
punishment is also decreed by the Jydske Code for counterfeiting
and robbery.

Wherever life was forfeited, the movable property of the culprit,
remaining after satisfaction made to the victim, escheated to the
king.

§ 39¢. Penal Legislation A.D. 1300-1500. — The foregoing ac—
count of the provincial Codes shows that the penal law was still
generally considered as having chiefly a private character, both
as to the specific crimes, the penalties imposed, and the mode
of prosecution. Tor most offenses amends could be made by fines
to the injurcd party and to the ruler. 'Were these not forthcoming,
the accused could be forced into outlawry ; outlawry, furthermore,
ensued directly as the penalty for the graver crimes; capital
punishment was inflicted ouly for a few offenses deemed especially
treacherous and vile. The right of complaint for wrongs ame-
nable to fine inhered primarily in the offended party, public
prosccution being here only subsidiary, and usually only where
the crime was notorious; but for crimes not atonable by
fine, especially when notorious, public prosccution was the
regular mode.

In the sources and authorities of the succeeding centuries up to:
the 15005, no general or radical altcrations in this system are
apparent, other than that the punishments for certain crimes were
made more severe,.and that certain of the carlier provisions were
not always enforced. Thus the older rules are repeated almost:
without change in the Ordinances of Erik Glipping of 1282, 1283,
and 1284, So, too, is reénacted in the Ordinances for Vording--
borg and Nyhorg, of 1282, the rule of the provincial Codes appli-
cable to theft, that no one shall be imprisoned unless caught in the-
act or legally convicted of a crime punishable by forfeiture of life-
or limh; to this provision the Vording law adds murder, rape, or:
mayhem done in a village where the king is present; and the-
Nyhorg law adds that onc not caught in the act, nor proved
guilty in other manner, shall have the legal time for making his.
escape, and that no punishments shall be inflicted other than
such as are described in the law nor unless the accused is legally
Proved guilty, These regulations were almost literally repeated.
in the later Charters {* Haandfsestninger *’).
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Was the feud-revenge on kindred still countenanced? The
Helsingborg Ordinance of 1283, after reénacting the provisions of
Valdemar’s Code for Skéne, that the rclatives of the murderer
are not in duty bound to contribute to the “ man-fine ”, unless he
had become an outlawed fugitive, expressly prohibits the vietim’s
kin from taking vengeance on the guilty one’s kin while he was
yet alive, classing such revenge as unprovoked murder. A similar
rule is also laid down in the Articles of Thord Degn, which also
penalize violent acts of vengeance with a royil fine of forty marks
and outlawry; such self-redress being declared to be a contempt
of the king’s judicial authority. This Ordinance of Helsingborg,
in 1283, also accords with the carlier Provincial Codes in penalizing
acts of violence (“ Heervaerk ”) with fines of forty marks, and mur-
der in church or in the home of the slain with outlawry. The
Ordinances of 1284, however, are more severe, decrceing outlawry
also for mayhem inflicted at such places, also applying this penalty
to the companions of the wrongdoer, and including such offenses
when donc against a guest in the house of a third party. The
Jydske Code provides death for such crimes, where the offender
is caught in the act; and it adds an express provision for public
prosecution in such cases, this being preseribed by the Articles of
Thord Degn only where a fine was due to the king. These ordi-
nances also reproduced the provision of the provincial Codes that
one sentenced to pay fines for a grave offense who failed within the
time allowed to render satisfaction or produce a bondsman should
be outlawed.

Market-Town Laws. — The “ peacc of the village 7 is referred
to as early as the Jydske Code. A crime committed within
the bhoundarics of the village was subject to an additional and
special fine; so that murder or injury to limb invelved a penalty
of forty marks, — the amount in some ecases going to the village
cxclusively, in addition to that due the king, and in other cases
being divided between the local and the general government. In
the “ Market Towns ” (““ Kjgbstaederne ™), the claims of the of-
fended party were generally satisfied first, before the public fines
were cxacted; one exception is found, however, in the general
Town Code of Queen Margaret (1294), in which the royal claim
came first, that of the offended party next, and then the claim
of the town. That these Town Ordinances contemplated general
public indictments is indicated by various passages, — as where
it is said that public prosecutions arc not proper for acts of chance
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or accident or in self-defense, nor during * holy time *; that they
shall be made at the village “ Thing ”; and also that the king’s
officer shall not be limited to notorious erimes in filing charges.
Other provisions aimed at preserving the peace of the village,
preventing offenses, and insuring the punishment of offenders.
Such are the oft recurring rules that all burghers are in
duty bound to come to the rescue of one attacked, and to
apprehend a fugitive offender and deliver him to the bailiff ; the
apprehender being cntitled to share in the fine. Carrying
weapons in public places was likewise prohibited. Irugitive
offenders were to be listed, and their names were later announced
vearly at the “ Thing.”

Besides the gencral ““ peace of the village ”, the city and provin-
clal Codes also name a ““ peace of the market 7, the day and hour
for holding the market being specified; and in the town Code of
Kopenhagen (1294) the kirg’s peace is specially. mentioned.
Qutlawry is the penalty for certain crimes; for failure to pay fines
and damages, outlawry could be inflicted, as also imprisonment
or loss of life or limb. In these town codes and charters (aA.D.
1204, 1485, 1507, ete.) it was furthermore expressly stated that
outlawry there inflicted was effective throughout the rcalm, and
vice versa ; that the outlaw could regain his peace only by making
amends to all concerned, and should forfeit his life otherwise on
returning. In the earlier town Codes of Kopenhagen (dating
from the time when the city was under the bishop’s rule), life-
imprisonment was provided for several crimes which in later laws
entailed death in that town (and in other towns at an carlier
date). '

The increasing severity of punishment in the later town Codes
is especially noticeable in the gencral Town Code of Queen Mar-
garct; but there is considerable variance in this respect. The
earlier town Law of Skine allowed manslaughter to be atoned
with fines, while in the charters granted to several market towns
in Skane by Valdemar Atterdag (a.p. 1361, 1415) outlawry was
imposed. Manslaughter, in the town Code of Roskilde {(a.n. 1268),
was fined, the amount varying according to whether the offender
was a burgher or a stranger; and the Kopenbagen Code of 1294
imposed imprisonment for life; while that of Queen Margaret
(1387-1412) prescribed capital punishment for every murder;
as also the later Kopenhagen Code and the general Town Code of
King Hans (1481-1513). '
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B. SwirzERLAND!

§ 29d. The Common Law of the Later Middie Ages (Peace;
Pledged and Commanded Peace; Crimes; iPena.lt.ies). —In the
Germanic districts which now form Switzerland, there were many
local variances of detail. But the general features of the common
law were substantially the same in all the cantons, even in those
using what is now the French language. The South German law-
bhook, the “Schwabenspiegel ", did not possess any gencral authority,
nor was it even a general model. Each canton had some speeial en-
actments of its own. The Bern * Gerichtssatzung @ (Judiciary
Act) of 1593 is the most representative source for the body of later
medieval tradition. The old Swiss commeon law was markedly
the product of local ideas and needs. In form, its features were
simplicity and a concreteness of detail.

In substance, it was the old Germanic peace-law, but based on a
special sense of personal “ honor ” most marked in the sturdy free
communities of these uplands. The basis of the respeet for the
peace-command was the honor of the participants. The peace-
breaker was honor-less, a breaker of faith; this was the basie prin-
ciple. “ The peace-breaker”’, said the Zug Book of Laws, “shall
for two years be deemed a perjurer and honor-less; his word shall
neither hurt nor help any one. He shall bear no other weapon
than a broken sickle, and shall for onc half-year drink no wine
outside of his own house.”

"The more modern notion of “ peace ™ as public and general law
and order is alien to the medieval idea. In the earlier thought
there were only specific *“ peaces ™ (*‘ Friede ). The most gen-
cral forms were of course the peace of the land and the peace of
God. DBut there was also the peace of the town, of the army, of the
market, of the church, of the court, of the home.

An important part is played by the ““ pledged peace” and the
“ commanded peace”, i.e. a peace specially supervening between
individuals. The pledged peace takes the form of a voluntary
settlement of a quarrel by the parties. The commanded peace
is a higher form, imposed on them by authority. Every member
of the community has a right and a duty to command the peace,
to part the combatants, and to pursue the wrongdoer. When a
quarrel arises, any citizen may and must command the peace of

! [This section is by the Editor; its authority is the ireatise of Dr.
PrenNINGER; for this Author and work, see the Editorial Pretace. — En.]
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the land (or of the lord). The parties must be separated (and the
details of the proceeding were carefully regulated), and must then
clasp hands in peace. Thenceforth they arc under a special re-
sponsibility ; and a curse, an insult, or even a contemptuous word
will be a breach of this peace. To evade this more serious respon-
sibility was naturally a frequent object of the parties—by refusal
and flight, for example — and the law took note of this in some of
its measurcs. The special peace was limited in its duration, —
sometimes, by order of the judge, until the next market day or like
term; but often, by custom, till the parties next ate and drank
together, and the evasion of this, by a feigned friendly act, was
also struck at by law.

The importance of the peace as a basis of the criminal law is
seen in the numerous prohibitions of conduct likely to lead to a
breach of the peace,— placing hand on sword, lifting a stone, lying
in wait, insults, etc. Thesc have somctimes been construed as
early recognitions of the doctrine of affempt. But the cmphasis
was not so much on the intent or preparation as on the prevention
of a breach of the peace. It cannot be conceded that there was as
vet any distinet recognition of attempt as an independent offense,
nor of criminal intent in the modern sense.

Another aspect of the peace-law is seen in its reliance upon
the citizen’s duty to inferfere to keep the peace. No public police
existed. Only gradually and later was there a magistracy with
“¢x officio ” powers and dutics to arrest. The medicval prin-
ciple of the individual citizen’s duty to help is in strong contrast
with the later attitude (bred by generations of strong magisterial
authority) which finds the. citizen cautious about meddling and
ready enough to leave all such matters to the official police.

Stilt another aspect is the important distinctions based on per-
somal honor. Offenses as well as punishments were classified by
their relation to this sense of honor. Murder and stealing are
honor-losing;  manslaughter and robbery are honor-keeping.
Breach of faith and fraud are honor-losing; an open act of anger
is honor-keeping. Injury done in mutual combat with weapons
is honor-keeping; injury to a weaporless man is honor-losing.

And finally, as another aspect of the peace-system, is to he noted
the persistence of the self-kelp principle for the victim of a wrong.
The blood-feud is still found, especially in the primitive cantons,
at the closc of the Middle Ages. The right of every free man
to bear and use arms and to vindicate his family and personal hon‘or
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is scen in this long survival, Its spirit appears in the formula of

the Bern Judiciary Act (1593) for delivering the body of the fleeing

homicide to his victim’s family : *“Tf after summons in open meeting
he does not appear, let him be known as gone out of peace to no-
peace, out of safety to un-safety, and let the killer’s body be de-
livered to the fricnds of the lifeless one to do as they think fit.”

Crimes.— No complete emuneration of offenses is given in the
statutes. Custom and discretion coutrolled more or less. Murder
was the killing of one with whom there was a pledged peace, -
punished by death on the wheel; for manslaughter, the penalty
was beheading. Bodily injuries were still classified in detail, —
wounding, bloodletting, mayhem, blows with and without weapons,
hand-laying, and so on. How far was self-defense and self-redress
(" Nothwehr 7, necessity) recognized? In early Germanic law,
this prineiple of cxeuse or extenuation is given a very broad scope ;
it could be used even for stealing and other property wrongs, and it
justified death done upon the wrongdoer. But gradually it be-
came restricted; ‘“lawful necessity ”’ (““rechte Nothwehr ), a
phrase of the “ Schwabenspiegel , represents this restricted prin-
ciple. In Swiss law its gradual limitations did not so much go
to the kinds of wrongs for which it was available, as to the
kinds of harm permissible; to inflict death was allowable
only in the extremest cases. Here the judge’s discrction played
a large part.

Penalties. — Fines in the nature of private settlements still
persisted long after State authority was well organized. Then
these were replaced by a judge-imposed fine, divided between the

court and the injured person. Finally, the court takes the whole

fine, leaving the injured person to his private suit for compensation.
Both stages are secn in the Bern Judiciary Act of 1593.
Meanwhile, corporal penalfies come into use, as a part of the
growing system of repression by political authority. Town gov-
crnment becomes more powerful. The burghers’ tradal prosper-
ity asserts itsclf, alike against robber barons and the lower vaga-
bond and criminal classes. Deterrence by fear is the dominant
spirit of this system. There was no organized preventive repres-
sion by police methods. Imprisonment as a punishment is scarcely
known. Cruel modes of the death penalty are devised ; along with
hanging and beheading are found wheel-breaking, boiling, burning,
burying alive, empaling, and immuring. Mutilation is a frequent
mode, — tongue-slicing, ear-clipping, hand-hewing, eye-scooping,
144
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hot-iron-searing, and scalping (in three cantons). 'The notion of
“ lex talionis ** — an eye for an eye, a tooth for a tooth — is con-
stantly apparent. The occasional penalties of loss of freedom
were the prison, the galleys, house-detention, and restriction to a
specified locality. Banishment was the chief penalty of this sort;
it varted much in the periods of time and the district of expulsion.
Confiscation of property usually attended it.

The honror-penaliies werc elaborated. They involved a loss of
honor and of weapon for a greater or less time, usually with some
ignoble incident, such as carrying a broken weapon, dragging a
stone, standing at the church-door, wearing an unseemly garment.

The application of the severest penalties was, to be sure, more
or less rare; commutation of & cruel death to simple death,.or of
death to banishment, is frequently recorded. The lay-judge of
the popular governments tended to milder penalties than the
official judge of the imperial and royal regions.
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FRANCE IN THE LATER MIDDLE AGES!

§ 3%¢. General Features of Me-|§ 397. Specific Crimes.
%1:;&1 Criminal Law in|§ 39 Punizchments.
e,

§ 3%. Genoral Features of Modieval Criminal Law in France. —
The Custumals of the Middle Ages contain no account of what we
call to-day the theory of eriminal law. No endeavor was made in
those days to determine carefully what constitutes the true basis
of the right to punish, the desirable qualitics of a punishment, and
the defects to be avoided. Our ancient authors accept without
inquiry the very simple, but often altogether false, ideas which
were current in their time. The Italian jurisconsults of the 1300 s

were in advance of our own; for Gandinus, Bartolus, and Baldus -

in their writings allotted a relatively important part to eriminal
law; yet even they, in spite of the early Renascence of law in their
country, did not study the problem of the right to punish, — did
not even seem to suspect its existence. We find in their works
numerous details concerning judiciary organization, the procedure
of penal tribunals, and punishments, but no thought concerning
the nature and extent of the right to punish. All, however, strive
to give greater prominence to inquisitorial procedure, that is, to
the procedure initiated by the judge? Baldus advocates this pro-
cedure as soon as a criminal act is publicly known; but, while
trying by this means to assure a more general and efficacious re-
[fression, he carefully avoids the subtleties of scholasticism; un-
like other jurisconsults of his time, he eondemns torture, and

1 [This Sha,pter = Grasson, “Histoiro du droit et des institutions de
la France”, Tart IV, Chapter xi, Vol. VI, pp. 640-705. For this
au tghor and work, see the Kditorial Preface. — Ep,

2 [Ou these points of procedure, sec Esmein's “History of Continentul
Criminal Procedure”, Vol, V of the present Serics. — Kp]
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claims even that the judge ought to incur the death penalty if the
accused when subjected to torture dies from the effect of the suffer-
ing2 As for French practitioners, sometimes they followed Ger-
manic or Roman traditions, sometimes they were prompted by the
opinions of the Church; but never did they attempt to construct
a purely rational penal system. This question did not yet even
exist for them. Certain erimes, such as homicide [ meurtre "],
arson, battery, wounding, and insult, were punished according to
the old Germanic traditions. Other crimes, such as heresy and
usury, had a clearly eanonical origin.

Not infrequently, too, through the influence of the Church, we
find the punishments of conscience mingled with those of society.
Many penalties, such as penance, “ I’'amende honorable,” pilgrim-
age, and especially excommunication, which ought to have pre-
served a purely religious character, found their way more or less
into the law; though this did not extend beyond an imitation of
practices common in the previous period, especially under thc
Carolingians. The secular criminal judge, moreover, often took
into consideration the confession and the repentance of the culprit,
and on these grounds diminished the punishment to a marked and
even excessive extent. That the judge should proceed thus in
the tribunal of conscience we can easily understand; but it was
dangerous to follow the same method in secular justice. _

Though some of the punishments inflicted in the Middle Ages
originated in the old Germanic regional Customs {chicf among
these is the fine, certain foring of mutilation, and perhaps even
hanging), yet certain offenses are horrowed from Roman law.
This, however, was at the end rather than at the beginning of the
Middle Ages. In the earlier days, criminal justice had been exer-
cised chiefly by the courts of the feudal lords and even by those of

? Bee on these various points: Sawigny, *Tistoire du droit au moyen
Ape™, trans. Guénouz, Vol. [V, cspecially pp. 184, 201, 203, 227; Du Boys,
*Histoire du droit eriminel de la France, depuis le XVIe jusqu’au X1Xe
gigelo", Vol. V, p, 271, ef seq.; Bothmann-Hollweg gives a list of tho
Juriseonsults of the epoch who treated the gquesiion of eriminal procedure
and incidentally touzched upon eertain questions of penal law. The mosi
famous in the 1100s and 1200s are Bulgarus, Placentinus, Albertus
Galeotus, Hubertus de Bonacurse, Hubertus de Bobio, Rolandinus de
Romaneiis, Giovanni Andrea, Albertus de Gandino, and Jaeobus de
Belvisio. Most notable is the name of Guillaume Durant (or, Durandus),
horn in 1237, the author of “Speculum juris”, Sec Bethmann-Hollweg.,
“Dar Civilprocess des gemeinen Rechts,” Vol. VI, §§ 129, ¢ seq., p. 197,
where considerable information eoneerning these jurisconsults and {heir
work will be found. On this same subject see also Savigny, ** Histoire du
droit romain au moyen ige.”
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certain cities. The assiduous efforts put forth by royalty to re-

gain the right of jurisdiction over feudalism are well known. Roy-
alty was stoutly seconded in this task by the legists (or secular
jurists), who labored at transforming feudal criminal law into
roval criminal law. It was in this period that they revived a large
number of the old Roman laws. Even the 1300 s and 1400 s saw
the law-makers reéstablish the crime of “ I8se majesté”, as it had
been understood by the Roman jurisconsults of the imperial epoch,
with the sole aim of consolidating the authority of the king and of
raising his person still higher in the social hierarchy.

But if it is only incidentally and, as it were, casually that the
Juriseonsults give any hints as to the nature and the basis of the
right to punish, they try very early, nevertheless, to classify both
crimes and punishments. Most of the old Custumals strive to

group the violations of the law and even set down for each of them

the punishment which is ordinarily its recompense. It was seen
that each Custumal should include a kind of summarized penal
code, to cnable every man to know the law both for erimes and for
punishments.? Logically, there is among crimes an obvious dis-
tinction which lies in-the very nature of things; 7.e. some arc
specially serious, others are ordinary. One may, no doubt, lay
down further distinctions; for example, among crimes some arc
heinous; but that weuld be entering prematurely into the details
of the subjeet, and we shall see that all Custumals did not. go so far.?

Beaumanoir classifies erimes under three headings: ¢ there are
great crimes, such as homicide (*‘meurtre >}, treason, rape, suicide,
arson, theft, heresy, and counterfeiting, — all, in general, punish-
able by death. Medium ecrimes and petty misdemeanors are

. % Bee, for example, Begumanoir, chapters 30, 31, 32, 33. Chaptor 30
18 devoted to offenses |*‘meffés”] in gonoral; chap. 31 treats chiefly of
lareeny; chap. 32 rcfors to disseizins, violence and disturbances; chap.
33 deals with fraud. Further on, chap. 69 deals with aceidental injuries.
By bringing togethor all these chapters we can form a elear idea of Beaun-
manoir’s entire systern of criminal faw. 'The “‘Livre de josticc ot de plet™
also treats of crimes and punishments, heginning with book XVII, tit.
11, p. 275 et seq., to the end. See also ‘““Anciennses coulumes d’Anjon
ot du Mainc”, F, no. 1255, Vol. IT, p. 467, Vol. IV, pp. 264 ef seq.; Bou-
tetller, **Bomme rural”’, book I, tit. 28, p. 287; tit. 20, p. 304; tit. 35, p.
418. This last title is devoted to larecny; the preceding titles deal in
general with all erimes and all punishments. One may also consult the
“Grand eoutumier de Normandic’, chaps. 67 ef seq.

5 Novertheless, heinous erimes weore more than onee set apart. Thus,
Philip 111 obtained from the paupacy the concession that the ernsaders
should be deprived of the privilege of the clergy and be responsible to
secular tribunals for such crimes; ¢f. Langlois, ** Le régne de Philippe I1I
le Hardi’’, p. 271. :

¢ Begwmaneir, chap. 30, vol. 1, p. 410.
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equally numerous, and each of them presents often a great variety
as to details; therc are Insults of all kinds, damage to property
or its possession, offenses against procedure, cte. These offenses
are generally punished by fine; but if the judge finds this in-
sufficient he has the right to add a prison penalty, and when the
culprit is unable to pay the fine he is arrested for the debt.”

The “ grand Coutumier de Normandie ” distinguishes two kinds
of charges, some arc ““ simple ”, and end “ per simplicem legem ”,
others are criminal, and are known as ““ querel® per legem appa-
rentem.” They are called criminal because they charge a crime
which may involve loss of life or limb, and they are said to “ end
by means of visible law ”, 4.e. by the duel or by some other form of
the judgment of God.? The * Anciennes coutumes d’Anjou et du
Maine " make no distinction between great and medium crimes ;
but it is plain that their authors are acquainted with this division,
for they make use of it in their account of crimes and punish-
ments.’ In the “ Grand Coutumicr de France ”, the division is
better accentuated, and its author even is careful to reserve the
term “ erime ” for the most serious infractions; he calls  misde-
meanor ”* (“ délit ) what Beaumanoir before him had designated
under the name of *‘lesser offense.” Boutciller, on the other
hand, continues to say that crimes are either capital or non-
capital, according to whether they deserve death or some other
penalty.1?

Throughout the early Germanic period in France the concep-
tion of the feud, or right of personal vengeance, had persisted,
undergoing some modifications in the coursc of centuries.! And

T Beaumaneir, chap. 30, no. 19, Vol. I, p. 416.— Bouteiller wag thus
1o cxpress the same idea lator: ““Fn delit ne chet point de cession’’;
that is to say, the debtor eannot transfer property in order to avoid
arrest for deh, and if he eannot atone for his erime with money, then
he must pay “by bodily punishment and imprisonment; for it would -
bo 0o great an inducement to evildoing if a poor man were acquitied of
his crime. heeause of his poverty.” Boufeiller, *'Somme rural”, book
11, tit. 20, p. 801, )

% “‘(3rand coutumicr de Normandie”, chap. 67, Gruchy, p. 61, o This
Custumal continues the enumcration of the ehief crimes as follows : * There
are different kinds of eriminal complaints according to the different
eonsequences of the various crimes. 'There are complaints for murder,
hfmjclde, wounding, broken 1iruces, r:a.pe, tﬁ]etft, robkgz.ng of a plough,

undering a house or personal property, and ireason.

P 2 Seel}‘gAncienne eoultjﬁme d’Anjou et du Maine™, F, no. 1255, Vol. 11,
. 467 el seq. . . : .

1% See book I, tit. 28, p. 170. It will be noticed, however, that certain
punishments were classed with the death penalty, and from that time
the erime beeame, under such cireumstances, a capital one.

1 I ecrtain regions we find traces of the right of vengeance down 1o
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it 1 still this same basis on which the jurists of the Middle Ages
placed the right to punish. But instead of a private vengeance it
is now a matter of public vengeance: it is society, and no longer
the individual, that demands reparation for the wrong done by the
«crimingl. DBeaumanoir declares explicitly that criminals must be
taught that there is a right to vengeance for all offenscs.” He
.does not even incline toward lenity, and his habits as a magistrate
;accustomed to repress erimes lead him to say that in case of doubt
-onc must punish severely in order to give an example to others.”
‘Bartolus has no different doctrine. * There are ”, he says, *“ two
legal ways of avenging crimes; the accusation by a private party
and the procedure initiated by the judge. The judge initiates his
procedure, 1st, when he is called upon to make an investigation
as a result of an accusation; 2d, when he begins an investigation
of his own accord.” ™
But during the latter part of the Middle Ages the idea of the
Tight to punish shows a marked decrease of rigor.  The  Anciennes
.coutumes de I'’Anjou et du Maine ”’ speak no longer of the brutal
right to vengeance; they still lay weight on the example afforded
by punishment, but the latter is also considered as a means imposed
upon the criminal of paying his debt to society, and at times of
. making it impossible for him to disturb the public peace. We see

also the beginning of the idea of social self-defense.’® Bouteiller

‘the end of the Middle Ages, and even during the first part of the follow-
ing cpoch. See, for example, Guyet, **Un nouvel cxemple d'urfehde”,
Nancy, 1892, and the critieal study of this memoir whick I published
in the “Bulletin du Comité des lravaux historiques et scientifiques,
Bection des seiences éeonomigques ot sociales™, 1892,

12 Bequmaneir, chap. 30, no. 1, Vol. I, p. 410, where the word vengeance
iz met at every instant. It iz also stated that the lord takes vengeance
«gn the eriminal, but in so doing he appears as the representative of society
and not as a private individual.

1 Begumanpir, chap. 30, no. 61, Vol. 1, p. 428, “It is an excellent
thing to anticipate criminals, and to punish thom so severely, according
1o their erimes, that through fear of justice others will take warning and
abstain from offending.™

4 “Jus, ex quo sumitur vindieta, est duplex, seilicct accusatio et
offieium judicis.  Officium exereitur, quando per inquisitionem ad alterius
«denuntiationem proceditur quandoque per inquisitionem factam proprio
motu judicis.” See Du Boys, ** Histoire du droit eriminel de la France®’,
Val. V, p. 280.

15 * Angiennes coutumes d’Anjou et du Maine”, L, no. 404, Vol. IV,
p. 308: ““The judge oughl to know that a eriminat must be punished for
four roasons: 1st, for his crimes; 2d, in order to frighten and give an
example to others against evil-deing; 3d, in order to remove the said
malefactors from the eommunity of good people and thus avoid their
exercising an evil influenee over them; 4th, to prevent the evils which
they might still commit if they escaped. The judge must exercise im-
partiality in judgment between the parties with no regard to persons.”
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does not attempt, any more than others, to specify the cause of
punishment, but he advises the judges to be indulgent and to take
into account a host of circumstances in its application; — the
character of the victim, the condition of the criminal, the time and
the place where the crime was committed, and the previous habits
of the culprit.'® _

These are only the observations of a jurist inclined toward indul-
gence. Society’s right to vengeance, and the necessity of intimi-
dating through the dread of corporal punishments, are the two bases
of the right to punish in the Middle Ages. With such principles
they could have devised punishments more or less fixed, more or
less uniform for all, and of a severity commensurate with the
gravity of the crime; yet nothing of the kind was done.

Under the influence of old Germanic regional Customs certain
offenses continued to be punished with extreme leniency; they
were repressed only by means of simple fines. Beaumanoir ai-
lowed himself to add imprisonment whenever the fine seemed to
him clearly insufficient. On the other hand, under the influence
of Roman law, and even of old Germanic regional Customs, ex-
tremely severe punishments were inflicted at times. This severity
astonishes us to-day, especially when we consider the cases where
the Church succeeded in making people consider simple sins of
conscience as real crimes, '

Tlowever, there did not exist, properly speaking, a punishment
directly and necessarily attached to a certain crime. To be sure,
the Custumals point out the punishment with which the culprit
is ordinarily threatened ; but they give us only hints. Generally,
the judge enjoys the most absolute power; he can strike as he
pleases. In short, punishments are arbitrary. A certain offense
is sometimes punished with extreme severity, sometimes with
reprehensible indulgence, In 1330, at Chambéry, a man guilty -
of arson is led to the stake ; while another, guilty of the same crime,
is punished with only a ridiculous fine of ten deniers. A little
later, of two men accused of sodomy, one is burned alive, the other
makes a composition with the count for eighteen gold florins, and

15 Bouteiller, **Somme rural”, book T, tit. 29, p. 180: *‘It ean and
ought to bo known that the punishment of the law was regarded by the
ancients as a means of curbing the evil intention of criminals, those who
wigh to injure and wrong others, and oppress them by -their demands;
nevertheless, tho judge must always understand punishment in its milder
form; for as the wise man says, justico without mercy is too hard and

mercy without justice is too lax; and thorefore there ought to be modera-
tion and a middle eourse for the wise diseretion of the judge.” -
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the count even remits him the amount.’” At times the most severe
punishments were inflicted without the formality of a trial. On
June 39, 1278, Pierre de la Broce was, without trial, hanged at the
gallows for common thieves,® probably by virtue of the then
asscrted right over life and death attributed to the king as the sym-
bol of justice. To be sure, such irregularities were not common,
and the necessity of a legal procedure was recognized ; but the pro-
cedure tended to become more and more secret, and thus to deprive
the accused of guarantees of fair treatment.

Side by side with these serious defects—a continual cause of in-
Justice and inequality —two essential and very just principles had,
however, been proclaimed at a very early date, namely : every crime
implies volition and freedom on the part of the one who has com-
mitted it; and every crime is essentially its author’s personal act.

Beaumaneir gives numerous applications of the principle that
crime tmplies intent and freedom in evil-doing. Thus, he who
kills in war commits no offense, not even if by mistake he has taken
his friend for an enemy.!* No more is a man responsible for the
accidental hemicide committed in a tournament or a joust.?®
Nor are parents responsible for the death of one of their children
through mere chance. One is not answerable for a dcath or
wounds of which he has been the involuntary cause, if he had used
care to prevent such a misfortune.® In this respect, as can be
seen, the law had far advanced from the Germanic primitive law
which did not distinguish clearly the crime of murder from the in-
voluntary act which caused death or wounds.® From this point
of view considerable change and progress had been achieved.

Since crime implied evil intent, the man who kills or wounds in
self-defense is not guilty** This principle of the right to self-

17 Chapperon, “ Chambéry 3 la fin du X1Ve sidcle”, pp. 182 and 183,

18 Bee Langlois, *‘ Le régne de Phillippe 11T le Hardi®', p. 30.

- W Beaumanoir, chap. 69, no. 2, Vol. {)Ie, p- 489.

_ ¥ Beaumaneir, chap. 69, no. 17, Vol. 11, p. 492. The following aumber
gives other examples of homicides committed by mere chance and which
entail no punishment,

2 Beaumanotr, chap. 69, no. 5, Vol. 11, p. 485.

@ Beaumanoir, chap. 63, nos. 3 et seq., Vol. I, p. 419.

2 Bee, for instance, law of the Visigoths, X, 8; law of the Sazons, tif.
X1, — Nani, ““Studii di diritto Longobarde”, p. 38; Viellel, ** Etablisse~
ments de Saint Louiz”, Vol. T, p. 232. Boutsiller tells us that homicide
is eonsidered lawful in war or in a judicial duel; also if one kills a man
who, having been outlawed the pale of the law, breaks the ban. This
l1ast ease is a relic of the primitive system which it would have been bhetter
40 suppress. .

H Begumaneir, chap. 30, nos. 65 e seq., Yol. I, p. 432,
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defense was invoked In certain Royal Letters of January 28,
1368 (concerning the parish of Péronne), which made a notable
extension of the principle; according to Article 8 of these
Letters, whenever, in self-defense, one kills a man who wishes
to enter a house without right, one is not liable to any pun-
ishment.? .

Beaumanoir is not alone in proclaiming the principle of the
necessity of a eriminal intent ; we find it also in almost all the other
custumals which touched upon this question. The * Grand
Coutumicr de Normandie ” deals with the case of a lunatic killing
or wounding another man ; he must be put in prison, but through
mere precaution, without trial, and without infliction of any pun-
ishment, and while there he must be cared for at his own expense,
if he is well-to-do, and by charity, if he is poor.?® One of the Cus-
tumals of Anjou remarks that the intent is one of the essential

‘elements of the erime.?” According to the  Livre des droiz et des

commandemens * lawful defense of one’s self, or of those who are
closely related, excludes criminality, if the defense is proportional
to the attack.?® Bouteiller notes that, according to the Custumals,
the death penalty is incurred even when the homicide is the result
of a simple imprudence, uniess the prince grants a pardon ; but he
clearly prefers the Roman doctrine which exempts from all punish-
ment.?? Suicide is no crime if it is the act of an insane person,
or if it is induced by poverty.?

But from the moment that criminal intent is found, there is a
crime, regardless of sex or age. Women are punished like men,
with only rare exceptions. They incur the death penalty, except
that it is inflicted in & special manner; they are burned or buried
alive instead of being hanged. However, Bouteiller advises that,

5 Tetters of Charles V, January 28, 1368, Isambert, Vol. V, p. 320.

2 This Custumal adds that it is even prudent, before the lunatic has
disturhed the public peace, to have him guarded by his own family, or,
if there be na relatives, by neighbors. See ““Grand coutumier de Nm:—
mandie”, chap. 79, edition Gruchy, p. 184; * Livre de jostice et de plet”,
p. 73.

27 “ A nojennes coutames d'Anjou et du Maine”, L, no. 409, Vol. IV,
p. 310.

28 Phys it is not permissible to employ weapons against ome who
threatens only with the fist and the stick, unless one is feeble or siek;
thus it depends on the circumstances. See ‘*Livre des droiz et des com-
mandemens”, nos. 500 and 997. . ) ]

1492:; Bouteitler, “Somme rural”, book II, tit. 40, editien of 1621, p.

"'"‘Regist.re erimine! de Saint-Martin-des-Champs de Paris”, pp. 1¢4
and 209; Bouteiller, **Somme rural”, book I, ehap. 39. .
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while in prison, they be treated more gently than men, and he adds
that in civil cases they incur only a half fine® Minors are pun-
ished like adults as soon as they have reached the age of discern-
ment; #® minority in itself is no ground for excuse. But it was
decided at an early date that there was no crime before the age of
fourteen or fifteen, according to the regional Customs; except,
as- Bouteiller adds, that corrective measures should be applied
to wards who have offended.® :

In view of the Custumals so clearly admitting the principle of
responsibility and making such varied applications of it, it is
curious that they should have committed the solecism of al-
lowing criminal prosecutions against animals. This procedure
was used, not only when the animals figured as the accomplices
In certain crimes committed by men, but also when they wcre
charged as the only guilty parties. We find many examples of

such trials in the Middle Ages, and they are not uncommon even in.

the following period. These prosecutions of animals are too well
known to need here any special aceount of this judicial curiosity.
An actual mock trial was held when the animal had (for instance)
killed a woman or a child ; the death penalty was inflicted, with all
formality at the usual place of execution. The Church has often
been reproached with favoring these trials; but there is no serious
proof to support this accusation. The truth is that jurists and
the Custumals conceded somcthing to popular beliefs; moreover,
another motive was the general one of deterring from crime by in-
spiring fear. Upon the revival of Roman law (a.v. 1200~1300),
it was possible to invoke certain texts of the Digest which scem
to concede intelligence to animals and hence a capacity for erime.®
But the jurist Ayrault, in a later century, remarked that if these
trials were conducted for the purpose of intimidation, they com-
pletely missed the aim in view: for in his day they had ended by
causing ridicule rather than the desired effect. Long before then,
Beaumanoir had expressed disapproval of these trials of animals;
he found it absurd to condemn an animal devoid of intelligenee ;
at the same time, he hinted that the feudal lords had some interest

3t Bouleiller, “ Somme rural™, book 1I, tit. 40, ed. 1621, p. 1495.

E ; Aunciennes eoutumes d’Anjou et du Maine™, F, no. 953, Vol. 1T,
P .

* Beaumanvir, chap. 31, no, 12, Vol. I, p. 462; “Livre des droiz et

des commandemens”, Vol. ., no. 483; "Boufeiller, “*Sommeo rural ™,
book I1, tit. 40,

341830, for instanee, 1. 1, § 11, “*Si quadrupes pauperiem fecisse dieatur”,
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in preserving these trials, and that also is perhaps one of the reasons
which explain their frequency in the Middle Ages.® '
The owner, indeed, without being chargeable strictly with a crime,
might be held responsible for the act of his animal, and might be
liable, not for the appropriate punishment, but for damages and

“even some penalty; the master’s liability is not that of the author

of the crime, but merely that of one responsible for the animal.®
And it is here worth noting that the old regional Customs-oft(?n
preserved the enormous fines imposed in the preceding period in
such cases. In the Germanic laws it was natural to find that, in
case the death of 2 man was occasioned by an animal, its_o_wner
was to pay composition as if he were the authf)r .()f 1_:.he homicide.?
This was explainable in an epoch when no distinction was [Fladc
between willful and accidental homicide. DBut hy the M}'ddle
Ages new principles had evolved ; it was conceded that ’Ehere is no
crime without evil intent. Henceforth, as Beaumanoir pointed

85 1t i tious that this sage iz not known to or, at least, has not -
bean irté?i (i:?y the authors \-\.f]l:-f:3 have dovoted monographs to E’la,ls a,ga.lrﬁlt
animals; Beaumnnoir, chap. 69, no. 6, Vol. TI, p. 485: Tﬁmse k;ﬁ o
administer justice in their lands put animals to trial when t ﬁy tha
person; so, if a sow or some other animal kills a ehild, they . ang 1(-)3
animal and drag arcund the body ; but this should not be done, for dum]
beasts do not know what is right and what is wrong, and therefore it is
justice lost. For justiee should be done to avenge the offense, %nd }1}n
order that the author of the crime may know and understand tdiat 10
suffers for this offense a certain punishmnent; but this understan ngbls
not to be found in dumb beasts. This consideration is denied them dy
those who try in eourt and put to death dumb beasts for erimes; the io(ri s
do this for their own profit, as a thing to which they arc ].&Wfl_ll].y. _entl‘?3 g o
Bouteiller also devotes a paragraph to trials of animals in thzl;;)l o
bock I, of his “Somme rural”, ed. 1621, p. 267. For the det: e{? con-
cerning these trials and examples of them which have been no‘t:E , one
may consull, among other works, the fo]lomng:’: Louandre, pg]ngf
dos &nimﬂx”, in the ““Revue des Peux Mc‘pndeﬁ_ of Jginu.a.ry 15, 1 p 3
Ménabréa, ““De origine, de la Torme et do L'esprit des ]ugem(?nt.s ren ui
au moyen Agc econtre les amimaux’, Ch'a;mbéry, 1846-1847; a éepor
made before the ‘“Académie Delphinale”, Angust 6, 1847, by ?,jnpn
Chambon, on the preceding work of M. Ménahréa; Berrial Sm’?b Tr]zﬁ:,
“‘ Recherches sur les procés fait dans lc moyon dge aux animaux.” This
author notes morc than eighty death penalties or exqommui'ucatmﬂs
pronounced between 1120 and 1741 upon all sorts of animals, from the
donkey and the sow to the grasshopper. BSee also Du Boys, onvt.]ie ro;
eeedings against animals during the Middle Age,g, a.ppelt_ldlx to Vol. V I(:e
the “Higloire dn droit eriminel do la Fra.nc?’ , B 656; Taﬂﬂﬂ,“Th
registre criminel de Saint-Martin-des-Champs”, p. exiv; [Evani, e
Criminal Prosceution and Capital Punishment of An.,l,mals ,» New
York, 1907 von Amire, **'Thierstrafen und Thierprozesse™, Imnsbriick,
1892. — En.] .

iad umanoir, chap. 69, no. 6, Vol. 11, p. 486. .

¥ Sng; forn:xa,mplel,) Law of the Saxons, tit. XIII, § 1; Edict of RIE-
tharis, chap. 14; Periz, “Leges', Vol. IV, p. 15; 4. Salic Law, tit. XLI,

155



§ 39¢] THE MIDDLE AGES [Part I, TrTre IT

out, the master could no longer be considered as the author of the
offense committed by his animal, not even as its representative ;
for him it could be only a matter of liability to damages for the
harm done. But as punishments had become, in general, much
more severe than in the previous period, and in many instances
the death penalty had even replaced heavy fines, these penalties
did not seem too rigorous when applied to the present class of
cases. This would explain the maintenance and even the new im-
position of very heavy fines. For example, the Custom of Tou-
raine-Anjou imposes a fine of a hundred sous and one denier, called
“ relief d’homme ”, upon the owner of a domestic animal which has
caused the death of a person’;*® and the same Custom of Touraine-
Anjou even pronounces the death-penalty against the owner if
he knew the vicious trait of his beast. These are evidently meas-
ures borrowed from the law of the preceding epoch. Beaumanoir
likewise imposes the enormous fine of sixty sous upon the owner of
an animal doing damage to the fields,

Roman law had allowed the owner to avoid prosecution by mak-
ing a noxal surrender of the animal. But, with the Romans, the
owner was prosecuted rather as the person necessarily liable for’
the animal’s act than by virtue of his personal responsibility, Our
old Custumals did not grasp this distinction. In general, they
do not speak of noxal surrender, and their silence impliedly
excludes it. Under the influence of Roman law, certain Custumals
indeed admitted it, but with a notion of responsibility which was
foreign to Roman law. Thus, according to Liger, the owner can
make a noxal surrender if he has been careful and has taken all
needful precautions to prevent the animal from doing harm; if
not, the noxal surrender is not allowable, and the person injured
must be recompensed. Thus, in the first alternative they admit a
responsibility limited by the value of the animal; in the second,
the responsibility is unlimited, or rather, there is a true personal
fault on the part of the owner.3*

Evil intent alone does not constitute g crime; the crime must

2 “Coutume de Touraine-Anjou’, § 114: of. “Etablissements de
Saint Louis”, book I, chap, 125, ed. Viollef, Vol. II, p. 233.

# ' Ancienned soutumes d’Anjou et du Maine”, F, no. 421, Vol. II,
p. 163, Cf. “Livre des droiz et des commandemens”’, Vol. I, nos. 119
and 228. 'We note that the Salic Law had already allowed in one case
a kind of noxal surrender. **Loi salique"’, tit. XX.XVL Viollet, *“ Etab-~
lissements, de Saint Louis”, Vol. I, p. 234, believes that noxal surrender
did not find a place in the law of Anjou. He is right for the first part of

our period, but not for the second, as we have just seen; for the moxal
surrender entered it under the influence of Roman law.
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be committed or at least attempted. But-one may search in vain
in the Custumals of the Middle Ages for a theory of attempt;
the texts of this period have no definite conception of tk'le attempt ;
they dwell only on the accomplished act, without inquiring Whetl}er
the offender had purposed to commit a greater offense. For in-
stance, one who purposed to commit murder but succeeded only
in wounding his victim without endangering his life, is prosecuiied
for blows and wounds, but not for attempted murder. With
greater reason, the mere planning of a crime is held not equix.ralent
to committing it; onc who admits in court that he was going to
find a man in order to kill him will not be punished for murdel:; for
“ the intent to kill, without the accomplished fact”, is not a crime.
Such, indeed, had been the principle of the Germanic folk-laws.
No one could be put to trial a second time for ’Ehe' same offense;
in this respect Roman law had exercised a beneficial 1n.1.iuence, and
had helped to fix clearly principles which had remained rather
obscure during the preceding period.® ) o
There were numetous precautions to prevent ill-founded erimi-
nal prosecutions; a severe penalty threatened the one who_.falsely
lodged a criminal charge.® A crime must be fully prov_ed; in case
of doubt, the accused was to be acquitted. Confession seemed
to be the best proof. The rule finally evolved was, that a confes-
sion was necessary, beforc the court might lawfully_ pronounce
the death penalty.* But this principle led finally to disastrous re-
sults; for, as is well kuown, it developed the free use of torture.
In some instances, when the rule forbad torture, because t!1e ac-
cused had consented to submit to interrogation, and this did not
sufficiently prove the crime, they nevertheless pronounced a provi-
sional and fictitious sentence against the accused {though he shc!uld
have been acquitted), and he was taken to the p]acfa of execution,
in the hope that this sham proceeding w?uld 1ea.d him to a c«.mfc::,-
sion; they must after all release him, if he still persisted in his
denials.®®
. - 55.
e e et Cosmmanon . e’ Griminal
attempt seors to have been classed with the EI.GGOIIIp]_lS]}ed crime.
12 Bee, for cxample, *Anciennes coutumes d’Anjou ot du _M‘fmqe .
¥, no. 898, Vol. 11, p. 319, where Roman law is explicitly cited ; ‘“Livre

ry . & 366'
iz ds andemens”’, Vol. T, no. 225, and vol. IL, no.
des"q—églei ?gr gf;a?:ﬁﬁ “Tivre des droiz et dos commandemens”, Vol. I,
. 322,
" “*3“Livre des droiz et des commandemens”, Vol. I1, nos. 322,{323, 6;}];1
15 Sometimes, however, it was permitted to banish him rOﬁn ha,g
territory whiech ‘same under the jurisdietion of the court where he hac
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The act and the evil intent together made crime; yet the guilt
was not the same in all cases; it varied widely according to the
circumstances. Our modern codes recognize excuses, extenuat-
ing circumstances, and aggravating circumstances, The Custu-
mals mention certain excuses. But we do not find in them any
really logical and scientific theory for extenuating and aggravating
circumstances. One can scarcely detect even a rough outline of
such a theory in Bouteiller; and he is influenced by Roman law,
more or less modified. Thus, he says, the crime will be more
serious, sometimes because of the status of the vietim, for example,
a churchman, an officer of the king, a woman, or a girl ; sometimes.
on account of the place, as when committed, in a chureh, in a hall
of justice, in the lord’s castle, at the fair or in the market place;
and again by reason of the time, for example, when committed on

a great Church festival, such as Easter, Pentecost, Christmas; still -

farther by reason of the rank of the criminal, when in a high station
of life, or by reason of the importance of the harm done ; and,
finally, premeditation and habitual wrongdoing are also aggra-
vating circumstances. As the most extenuating circumstance for
homicide, Bouteiller ranks the heedlessness of the offender:; in
this case the punishment ought to be more lenient, though there
should be no acquittal.®® The truth is that judges enjoyed an
absolutely discretionary power in the application of punishments;
and under such a system, it was unnecessary to indicate in precise
and fixed terms the aggravating or the cxtenuating circumstances.

There were, however, certain exeuses which bound the judge
to acquit, or at least to inflict a less severe punishiment. Beauma-
noir conceded that children may rightfully rob their parents to get
sustenance, i.e., to buy food, though for no other reason; In that
case, therefore, there was no crime.” Likewise the texts allowed
the inmates of a house to kill with impunity the night thief,® and
the husband to put to death his wife and her accomplice caught
in the act of adultery.®® Beaumanoir justifies a homicide done
been arraigned. BSee Tanon, “Registre criminel de Saint Martin-des-
Champs”, pp. xeix and 228; |and Esmein, “History of Conlinental
Criminal Procedure”, Vol. V of the present Sortes. — Hp].

* Rowteiller, **Somme rural”, book L tit. 29, p, 182, According to

an ordinance of 1356, the eity of Tournat had the privilege of asylums for
involuatary murderers; Isambert, Vol. 1Y, p. 795.

*" Beaumanoir, chap. 31, no. 12, Vol. L p. 462. At this point Beau-
manoir (no. 13) remarks that theft implies ¢riminal intent.

48 “Anclgnnes coutumes d’Anjou ef du Maine”, F, no. 393, Vol. II,
b- 155; “Livre des droiz ot des commandomens”’, Vol. IT, no. 903,

¥ Bequmanoir, chap. 30, nos. 102 to 104, Vol. 1, p. 455; * Aneciennes
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by a man who has been insulted with viclence and extreme
outrage.®’

Crimes being personal (as the old Custumals say), the.y must,
from the point of view of penal justice, bring pumt:,hl:'nent
against their authors only. Suppose that a band of crlmméa,ls
has been canght, says Beaumanoir; the law  must pU‘IllSh
only those against whom there is good proof.® An old Nor-
man treatise tells us that a certain bailiff of the Duke, as
soon as he learned of a crime, used to arrest the parents of the
suspect; but the seneschal of Normandy suppressed this a.bl:JSG,
and warned the bailiff that he could use such harshness only against
the offender and his accomplices, that is, his partners in the crime.®
It followed, still more plainly, that the heirs of the f)ﬂ’ender were
not to be prosecuted in his stead.®® No clear distinction, howe.ver,
i1s made at this epoch between joint principal and accqmphces.
In general, they are all placed on the same level and sub]'ected to
the same punishment, as if each had himself alone committed the
crime.* This principle is applied even in the case wher'e the
penalty incurred is a fine; in other words, each guilty party in the
same crime must be condemned to pay the whole fine.®® But when
it is a matter of corporal punishment, it is easy to see that the
judge’s power to inflict a discretionary punishmer}t' would allow
him to punish very differently aceording as the p&l‘thlpa.ﬂt.S played
a more or less important part, principal or accessory. Still, th.ere
are cases where the Custumals class with the author of the crime
persons who to-day would no longer be treated with that rignrous
severity ; and thus it is natural to find the Custumals placing on

coutumes d’Anjou et du Maine”, F, no. 1317,‘ Vol. Ii, p. 488 “Livre
des droiz et des commandemens”, Val, H, no. 830.
# Reaymanotr, chap. 30, no. 101, Vol. 1. p. 454, o1
51 See in Beaumanoir the eurious story of the pilgrim, chap. 69, no. 21,
. TI, p. 494, ) Lo
VOI“ “Elgablisscmonts, eoutnmes, assises et arrét de I’Echiguier de Nor-
die”, ed. Marnier, pp. 44 and 45. .,
ma.g “ Ancionnes eoutulrjnos d’Anjou et du Maine”, F, no. 519, Vol. 1I,
Y i licity, but it
# RBouteiller secems to lay down a certain theory of complicity, .
is onlyoine:upi)reamnee, for he limits himsell to saying that one must dis-
tinguish those who have participated in the erime with full knowledge

- of the faet, from those who were ignorant of the plan or the deing of the

i h the latter have taken a cortain part in it; as, for example,
ffm ‘?}fé]f‘ la.u?:%l}a%t was being ecommitted they were on the wateh believing in
good faith that they were merely waiting for some one; in the forﬁn_er
case alone are they guilty. However, even this jurist, makes no a,ll’s’.
tinetion between joint prineipals and aceomplices: see ‘‘Somme rural™,
book T, tit. 29, and book 11, tit. 40, edition of 1621, pp. 310 and 1450,

& Beaumaneir, chap. 30, no. 92, Vol. I, p. 447. .
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the same level the author of the erime and one who has planned
or instigated, or ordered it.* But to hold guilty of homicide one
who, when able to rescue another from danger, failed to go to his
aid,*” seems pressing this principle rather far.

In general, the Custumals are ‘apt to class with the author of the
crime its concealer, especially in case of theft. This may be ac-
counted for by the reprobation always attached to receivers of
stolen goods; there is good sense in the old saying: ‘‘ the receiver
1s worse than the thief.” *® Innkeepers, though not actually classed
with thieves, were naturally held responsible for the thefts com-
mitted on their premises, or by their servants and their lodgers.
But that was a matter wholly within their personal control and they
could, in certain cases, avoid liability.5 :

Apart from theft, connivance by concealment could hardly be
a crime, unless it involved concealing the criminal’s person. But
no one ever thought of classing with the criminal the man who re-
ceived him under his roof. It is true, some texts punish with death
the person who, with full knowledge of the crime, gives shelter to a
murderer, unless he be a relative.®® But this principle does not
seem to have been generally accepted; in most cases a separate
penalty was applicable to him who sheltered a ¢riminal.®

i Beaumanoir, chap, 31, nos. 9 and 11, Vol. I, p. 461; ““Livre dos
droiz et des commandemens”, Vol. IT, no. 229,

5 “Livre des droiz ot des commandemens’, Vol. II, no. 362, Like-
wise we Tead in the ‘*Livre de jostice ot de plet”, p. 307: *And if one
sees another commit murder, kill, desert, betray, rob and maim, and
does not raise a hue and ery, or does not do his best to eapture him,
whal will be the result? Ti is said that he must seck pardon of the king.
For it is evident that when he does not do his best to eapiure or to raise
& hue and ery, he consents to tho deed. Now if one asles: Am I bound
to eapture or to raise a hue and ery in case of other offenses, the answar
is yes, in case of highway robbery, demolishing a house, and similar
serious oases, or cases where loss of life or limb is entailed. In other
cases one is not so bound, except in ecase of injury to himself or to his
people; for these one must help in good faith.”

# 'Capitulaire d’Anscgize”, book ITI, chap. 23; Periz, “Leges”,
Val. I, p. 303; “Livre de jostice ot de plet”, p. 281;: of. Vioilet, “Etab-
lissernents de Saint Louis™, Vel. I, p. 251; Beaumanoir, chap. 31, nos.
7 and 8, Vol. I, p. 460 and chap. 69, na, 19, Vol. 11, p. 493; ‘“Anciennes
coutumes d’Anjou et du Maine”, I3, no. 35, Vol. T, p. 83; C, no. 29, Vol.
1, p. 219; F, nos. 1354 and 1355, Vol. 1, p. 499,

® Soe in this respeet, “ Anciennes eoutumes d’Anjou et du Maine”,
F, nos. 602 to 615, Vol. 1L, p. 222; K, nos. 217 to 219, Vol. IV, p. 108;
N, nos. 39, 40, 42, Vol. IV, p. 528,

* “Tivre des droiz et des commandemens”, no. 348, Vol I1, p. 20.

* Some Letters of Louis VTIT, of April, 1226, hold that he who gives
refuge to a heretic is deprived of the right to be & witness before the law,
to receive honors, to mako his will, and to inherit property. See also
Articeles 2 and 3 of the April Ordinanee of 1228 in 7 sambert, Vol. 1, pp. 227
and 230.
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The principle that crime wasessentially personal had some limita-
tions, Whenever a criminal committed suicide to escape prosecu-
tion, they tried him and inflicted the penalty on his corpse; 50 tpo,
when the culprit had been killed while trying to escape justice.
Even in the 1500 s, Ayrault in his book, “ De 'ordre, formalité
et instruction judiciare 7, still maintained these doctrines ;_sanc-
tioning the prosecution of the corpse (even though not dying by
his own hand), for those guilty of treason, parricide, or other
heinous crime. The crime of treason was visited even on the
traitor’s posterity; the penalty of confiscation for treason was
a serious injustice to the common welfare, in that it was fre-
quently imposed, and fell upon the family of the offender. - But
these were the only exceptions to the principle of personal
guilt; publie disapproval checked the occasional attempts to
extend them.® )

§ 39. Specific Crimes. — In primitive legsd. systems a crime
is regarded as more serious when the offender is taken in the act
than when he is not ; it provokes in the victim a keener wrath and
hence a more lawful one. ‘The right of vengenance, too, is often
found persisting for a longer period under these c_ircumstances;
when it disappeared it was replaced at first by a particularly heavy
pecuniary composition, then by a severer punishment than the
usnal one. 'These peculiarities of the Frankish epoch had gem.:ra.]ly
disappeared by the time of the Middle Ages; but ther'c still re-
mained a few traces, especially in theft. Taking a man in the act
of stealing or of committing adultery permits the killing of the
offender.! Any one has the right to arrest an oﬁel}dt?r, and to
bring him before the court, when caught in the commission of any
erime whatsoever.? At times, this right even becomes a duty. In
Paris, an ordinance of Philip the Bold, of 1273, enjoined upon the
neighbors, for certain kinds of offenders taken in the act, to ar-

y i was acensed, before
Parsiia?nilelr\t{a}.nchtﬁé 1p3r2t;63,e(n:1]:'r 11)?3‘[}119; Eﬁg (;Ll(fi};zr?éers, of the erime of
“Jase majesté”, although he had been dead since the first of January of
the same year, During the trial the court affected to be ignorant gf
this vireumstance ; and whon the casc was put to the judges, the king’s
lawyer maintained with faltering words that according to feudal law
it was permissible to contihue proceedings in case of Telony oven after
the death of the vassal. But finally, in spitc of their desire to confiseate
the lands of the deceased, the charge was allowed to lapse. See Tsambert,
VOl‘- gelc;up?r.af??c%r, chap. 30, nos. 102 ef seq., Vol. I, p. 4565; “'Livre des

i mandemens”, Vol. IT, no. 680. .
dmﬁlzG‘icEs(si:g,c‘qI(!Jlla;r:aur de haro”, may be referred to; here it is enough

to mention the point. - .
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rest them or at least to raise a hue and cry.* To do speedy justice,
jurisdiction was given not only to the judge of the lord under whom
the offender lived, but also to the judge of the place where the crime
had been committed, as well as to the one upon whose territory
the offender had been arrested.® Moreover, since the offender
was taken in the act, the crime was by that very fact sufficiently

proved.® But, save these differences, the distinction hetween |

crimes when the offender is or is not taken in the act, had at this
period fost all practical usefulness; the jurists prefer a different
point of view.

Beaumanoir- tells us that crimes are great, medium, or small,
according to their gravity.® Among the first he puts expecially
murder, homicide, treason, poisoning, suicide, rape, arson, certain
thefts, heresy, and counterfeiting. Batteries and wounds of all
kinds, false witness, petty thefts, insults, contempt of court, dis-
placement of land-marks, violation of seizin, disobedience of police
measures taken by the lord, violence against the property or pos-
session of another, and delayed payment of certain rents, — these
were medium or even petty crimes. The other Custumals contain
analogous distinctions, except for some differences in  details.
"There is, however, a great difference between the classification of
Beaumanoir and that of Bouteiller. The former does not lay any
stress on the kind of punishment ; he elassifies crimes from the point
of view of their gravity in themselves. The latter terms capital
crimes those punishable by death or some other punishment
classed with death, such as banishment, and non-capital crimes
those for which the regional Custom inflicts a less severe punish-
ment, such as pillory, brand, or fine. Thus, for Bouteiller, capital
crimes include ““lése majesté ” and other treason, murder and
homicide, rape and abhduction, certain forms of violence, sacrilege,
heresy, sedition, conspiracies, insults to the king, witcheraft,
corruption in magistrates, sodomy, blasphemy, brigandage, and the

# Isambert, Vol. 1T, p. 650.

* Beaumanoir, chap. 30, nos. 84 and 85, Vol. I, p. 442. Later, they

extended those rules of jurisdiction even in e n imi
notﬁtgkcn oo rules ] ases when tho eriminal was

. Beaumanodr, chap. 39, no. 10 and chap. 61, no. 2, Vel. II, pp. 95 and
5376 ; **Assises do Jérusalem, cour des Bourgeois™, chapters 203],)%08, 209,
2517 Charondas, *‘Notes sur le Grand Coutumier’, p. 117. In Beau-
manoir's time, whenever the judge could not satisfly himsclf that the
person charged was either a notorious offender or takem in the act, he
was obliged, if no one appeared and complained, to releass the aceused
#t the end of the customary period allowed for freemen 1o appear in eourt.
Sec Begumanair, chap. 30, no. 90, Vol. I, p. 446.

¢ Beaumuanair, chap. 30, Vol. 1, pp. 410 e seq.
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more serious forms of larceny ; among non-capital crimes he places
jnsults, batteries and wounds, carrying of weapons, viclations of
the game and fish laws, ete.

Of all crimes the gravest of course is “ lése majesté.” It is not
found in the carly Custumals. It appears only at the end of the
period, as an cffect of the revival of Roman law. Bouteiller
defines ““lése majesté” as meaning all attempts against * the
noble majesty of the king.” No one but the king himself can
sit in judgment on it within the kingdom, — whatever be the
station of the accused, even a churchman of the highest rank. The
trial never begins by inquest of the country; a special procedure
is required ; if the proof is not clear, torture may be used upon the
accuser as well as the accused; if the former is convicted of false
complaint, he incurs the penalty that the accused would have
suffered. He who advises only is equally. guilty with him who
acts overtly in such a design. Whoever has knowledge of the
design must immediately reveal it, on pain of sharing in the guilt.
There is no appeal. The culprit is quartered or flayed alive; alt
his goods are forfeited to the lord or the king. The offender’s
children. are to be “ exiled, there to suffer a merited death;
and the reason is that the crime of treason is so horrible and
detestable that by its very nature it contaminates the offspring
of the offender; and therefore the roots and the trunk must
be destroyed.” If the prince spares the lives of the children, the
latter are mone the less branded with infamy for the rest of
their lives, stricken with civil death; the sole exception is that
daughters are entitled to a fourth of their mother’s fortune. All
these rules were borrowed from the imperial Roman law; a glance
at the title of the Code “ Ad legem Juliam majestatis 7 (1X, 8, 1)
will show its origin.” :

The crime of ** prodition”, or “ treason”, is related to that of
“|dse majesté”’; it includes disloyalty to the feudal lord, or to some
other person.  In the former case, it is always a capital erime; in
the latter, only when death results.® In Beaumanoir’s time,
conspiracies and plots, it seems, were frequent, especially hy
townspeople against their overlords. If the lord learns of it

" before the plot is carried out, he may have the leaders hanged,

7 Bouteiller, **Somme vural”, book I, tit. 39, pp. 478 and 479. The
“ Livre des droiz ot des commandemens’’, no. 762, Vol. IL, p. 195, informs
us that the man guilty of **lése majests” can never lodge an appeal.
8 Bouteiller, “*Somme rural’’, book I, tit. 35.
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and may imprison for a long term the other participants. Beau-

manoir speaks of a long term of imprisonment as the penalty for
those who make combinations and declare strikes.® Bouteiller
also deals with crime of combination which he calls * monopoly
and considers as a case of “ I8se majesté.”!® In this class he puts
also sedition, which consists in revolting against one’s lord, con-
spiring against the prince’s ordinance and edict to overthrow the
government, and dealing with enemies and infidels.® With this
crime of treason against the king or the lord, some Custumals class
highway robbery and the abduetion of girls; so that in these cases
the offender has no appeal from the death penalty.?

The foregoing may be classed as crimes against society or its
representatives. Passing to crimes against individuals, we find
them of variant degrees, but alike resulting in some injury to a

. person, to a family, or to property.

Of course the most serious offense against the person is murder
(“ assassinat ™), that is, homicide (* meurtre ”’) with premedita-
tion, in whatever manner, by blows causing death, by poisoning, ete.
The Germanic folk-laws had not distinguished clearly murder from
involuntary homicide; their distinction was rather between the
killing done in public or in secret. In the former case they in-
flicted the ordinary punishments, whether the killing were volun-
tary or not. The main concern was to give some satisfaction
to the family’s demand for vengeance; and as secret homicide
rendered this vengeance more difficult, it was considered a crime
especially grave® During the later Middle Ages these old notions.
survive m the writings of some of the jurists.* But gradually there
develops a clearcr idea of the nature of the crime. The term
“- guet-apens ”' indicates murder, that. is, killing with premedita-~
tion, rather than secret homicide. But since these two cireum-
stances are most often found together, 7.c. since murder takes place
almost always in secret, therc is still, for a while, some difficulty
in distinguishing one from the other. They finally succeed in
defining homicide (* meurtre ) as the act of killing one’s fellow-

) _
s Do, ot bodk . o 5o . 300
tortured and somanoen fanss Coour, (as 1s woll known) was prosecuted,
“H‘LBFPI'-Ifii’:fd{!:e ue;s; Etm(ﬂag,:;ol;ﬁfa%demens” no. 762 Vc;l 11 195 -
MR o VOLIIL b o0 IV e B+ Rt fonc
et de ple,t.”, p. 200, ’ s p. 3; ‘““Livre de jostice
164

N

CuarreEr VI) FRANCE IN THE LATER MIDDLE AGES 1§ 39f

man in ambush (* guet-apens ), that is, with premeditation.

" This crime corresponds with what we call to-day murder.”® Even

Bouteiller does not vet distinguish clearly murder from unpremedi-
tated homicide. He recognizes that homicide by carelessness
ought not to be punished, but adds immediately that even in that
case the death penalty is incurred unless the prince grants pardon.™
Beaumanoir terms it a homicide when mere blows and wounds
result in death within forty days.™ TUsually, homicide is the term
applicable to any killing which becomes notable because of the
means employed or of the rank of the victim. Doisoning, for ex-
ample, was always and rightly considered an especially odious
crime.® Murder is especially heinous if committed by a woman
against her husband,'® by a son against his father, or by a father
against his son. The old Custumals remind us of the well-known
Roman punishment, which consisted in putting the parricide into
a leather sack with a rooster, a dog, a monkey, and a serpent,
to be thus thrown into the sea or into a river, so that he might
lose at the same time the sky, the air, and the earth.?

Mere batteries and wounds did not fall within the category of
capital crimes. But one who assaulted a pregnant woman was con-
demned to be hanged. If the infant died in its mother’s womb as
a result of this ill-treatment (and of course, if the mother was
killed outright), the crime was termed “ encis.” * This erime of

15 “Livre de jostice et de plet”, pp. 288 and 289; “*Anciennes coun-
tumes d’Anjou et du Maine”, E, nos. 76 and 77, Vol. I, p. 429; F, nos.
1321 ef seq., Vol. 11, p. 489; F, no. 1369, Vol. IT, p. 503 ; I, no. 96, Vol. III,
p. 268 ; L, no. 288, Vol. IV, p. 264, B

16 Boyleiller, **Somme rural”, ed. 1621, book I, tit. 40, pp. 1488 and
1493. ’

17 Begumanoir, chap. 69, no. 22, Vol. 7T, p. 95. Notice this period of
forly days, which is eertainly of very old Germanie origin,

% “Tivre de jostice et de plet”’, p. 284. On this point one sometimes
finds cited the * Livre des droiz et des commandemens™, no. 823; but
this text deals with enchianters’ philters rather than with poisonings
properly speaking; the offender must nevertheless pay with his life if
the philter has cawvsed death; otherwise, the judge may mitigate the
penalty. On the poisoning of wells, see “*Ancionnes coutumes d’Anjon
et du Maine”, E, no. 87, Vol. 1, p. 435. )

19 Beaumanoir, chap. 69, no. 16, Vol. I, p. 491. .

2 L, 9, “De lege Pompeia de parricidiis”, 48, 9. Enlarging on this
text, » deeree of Hadrian had ordained that if the sea was not near the
place where the erime had becn committed, the offender was to be thrown
to the wild beasts. DBut the latier form of punishment no. longer exisied
in the Middle Ages, and in such ease the guilty man was thrown into the
river. (. “Livre de jostice ot de plet™, p. 284; Boutelller, **Somme
rural”, ed. 1621, book fl, tit. 40, p. 1492,

21 Spe *‘ Etablizssements de Saint TLouis”, book I, chap. 27; * Livre de
jostice et de plet™, p. 279; Bowleiller, ‘‘Somme rural®’, ed. 1621, book II,
tit. 40, p. 1488 ; *‘Livre des droiz et des commandemens™, no. 251. ¢
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“encis " has by some writers been positively traced back to the
Salic Law, which in the title *“ De via lacina ” awards a pecuniary
composition three times heavier for a blow inflicted on 2 woman
than on a man® DBut this text does not even mention a preg-
nant woman, and this interpretation seems questionable; it is
simpler to believe that, probably through traditional usages, a
special protection was accorded to the unborn child. This protec-
tion, however, was accorded only as against a third party, and not
as against its parents. It is indeed astonishing, at first impression,
to find the regional Customs of that period repressing with severity
the erime “ encis  and yet relatively indulgent toward the crimes
of infanticide and abortion. Yet there is here an apparent con-
tradiction only. Aeccording to early usage, against which the
Church struggled with difficulty, the father and the mother were
conceded a kind of right of life and death over the child just born.
Amidst such traditions, infanticide could not constitute a crime.
The tradition was ne longer in force, it is true, in the Middle
Ages, but the influence of old Germanic regional customs pre-
vailed. Roman law, to be sure, decreed the death penalty for in-
fanticide ; 2 but here it was not followed, and ancient usage pre-
vailed. Strange to say, the Church contributed in some measure
to the survival; it did indeed condemn infanticide energetically ;
but as it never pronounced the death penalty for any crime, the
result was that, whenever a woman was bhrought before a church
court for this offense, the sentence was only a short imprisonment.
or even a less severe penalty.?

Iurthermore, in certain regional Customs which had remained
entirely untouched. by Roman law and under the influence of the
primitive tradition allowing parents the right of life or death, the
killing of a child by the father or the mother was always more or
less excused, whatever the age of the child® Naturally, the

2 ““Toi saligue™, tit. 31.

# Const. I, “De his qui parentes vel liboros occidunt™, 9, 17.

* Seo Bernfzrd af Pavia, **Summa decretum™, V, 9, ed. Laspeyres, p.
219; Viollet, *“ Etablissements de Saint Louis”, Vol. I, p. 250.

2 See, in this respect, the curious text of chapter 35 of the *‘Tras
ancien eountumier de Normandie” (ed. Tardif, p. 29; od. Warnkonig
and Slein, p. 15): “Bi pater per infortunjum suum filium oceiderit,
poenitenciam agat ab ocelesia sumptam, et si inique eum oeeiderii, exul
ibit a tota, potestate dueis. Uxomus sequatur eum ; post vero decessum
sponsi sui redire poterit ad hereditatem suam. Et quoniam filius de
sanguine et visceribus patris exivit, pater pro homieidio filii morte non
punietur. Et, si inique filium murdrieril, igne comburatur.” It is
eurious that this last clause, awarding the penalty of death by fire, is
not found in the French manuscript. It was probably added of special
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Customs were extremely lenient in case of infanticide. The
“ Btablissements de Saint Louis”, under the influence of the
Church, inflict no criminal penalty on the woman guilty of a first
infanticide (though probably they required her detention in a
monastery designated by the Church), but in case of a second
offense the guilty mother was to be burned alive® This rule is
still recognized, at a later date, by the ‘‘ Livre des droiz et des
commandemens ”’, which requires that the mother guilty of a first
infanticide be delivered up to the Church, but for a second offense
be condemned in the secular tribunals to be burned.* Certain
custumals of the end of this period show a greater severity; the
woman is punished with death even for a first infanticide; so also
the woman guilty of abortion,—an offense which does not scem
to he noticed by earlier Custumals.®®

The least serious offenses against the person are batteries, wounds,
insults, and the like. Legal writers on the customary law, notably
Beaumanoir among the earliest, and Bouteiller among the latest
of our period, class these offenses as medium or non-capital crimes.
We find in certain texts of the Middie Ages, especially the oldest,
some traces of the old classifications of the Germanic folk-laws,
which distinguish between different kinds of blows and wounds
and punish them according to their gravity. Thus, in the Custom
of Orléans they distinguish as many as three kinds of blows: one
which causes & wound on the head, without, however, resulting in
death: one which produces a sore or causes the flowing of blood,
punishable by a fine of sixty sous; and one which results in no sore
and no flowing of blood, punishable by a fine of only five sous.*
The same distinctions are found later in Bouteiller; blows and
wounds are punished by a fine of sixty or of five sous according to
whether they cause blood to flow or not.* However, some wound-
ings were punished more severcly, because of their nature and the
cireumstances. For example, instead of the usual simple fine,*

purpose, at the period when, under the influence of Roman law, the murder
of the child by burning began to be considered as a horrible crime.

= ¢ Btabligsementa ge Saint Louis”, book I, tit. 33, ed. Viellet, p. 55.

27 Tivro dos droiz et des commandemens®’, no, 349,

28 ¢ A nojennes coutumes d’Anjou et du Maine”, F, no. 1368, Vol. I1,
p. 503. -

2 “Fivre de jostice et de plet”, p. 279; “ Etablissements de Saint
Louis”, book II, chapters 23 and 24. .

% Bauteiller, “Somme rural”, book I, tit. 40, edition of 1621, p. 1474

1 “Registre criminel de Saint-Martin-des-Champs”, p. evil; “An-
ciennes coutumes d’Anjou el du Maine’’, F, nos. 370, 1370, 1398, 1400,
Vol. 11, pp. 148, 504, 508, 509, and I, no. 120, Vol. I1L, p. 277; L, nos.
319, 322, Vol. IV, pp. 27 and 275. ‘
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the death penalty or some other discretionary punishment was in-
flicted if the victim died later or suffered any mutilation ; % when-
ever the wound caused the loss of a limb, the offender incurred the
penalty of like for like, even in Bouteiller’s time:® in other cases

the circumstances would attenuate or even remove the guilt. .

Beaumanoir puts the case of a person ‘killing or maiming an-
other in a scufle; he is guilty, if the victim belongs to the
party against which he was fighting; but it is no crime if the
person belongs to his own band; the latter case being evi-
dently considered as a mere accident.3 Any other use of
force against the person was punished in various ways, gen-
erally (being non-capital) by fines; e.g. force used to prevent
a person from making his will.3

Insults were ordinarily treated like blows and wounds, — non-
capital crimes punishable by fines. The various custumals, how-
cver, differ as to details. Some distinguish two kinds of insults,
treacherous and ordinary; the former arc classed with blows
causing sores, the latter with blows not causing blood to flow;
respectively punished by a heavy fine and a fine of five sous.?8
The “ Grand Coutumier de Normandie * distinguishes according
to whether or not the insult consists in charging an offense which,
if true, would threaten s penalty of life or limb; here the insult

Is criminal, and is punishable by a heavy fine of chattels; in the

other cases the offense is a minor one¥ An insult to a son or to

a wife is deemed to have been offered at the same time to the )
father or to the husband ; so that the offender commits two offenses

and incurs two fines.® Finally, certain insults are of special grav-
ity on account of the status of the persons addressed, and are

. ¥ “Registre criminel de Saint-Martin-des-Champs”, p. 85; *An-
clennes coutumes d'Anjou ot du Maine”, E, no. 80, Vol. I, p- 432; 1,
no. 99, Vol. TII, p. 261; “Grand coutumier do Normandie”’, chap. 74,
ed. Gruchy, p. 175, 'The term *méhaing” applied specifically to a wound
causing mutilation,

® Boutetller, “Somme rural™, od. 1621, book II, fit, 40, p. 1492,

¥ Beaumaneir, chap. 69, no, 8, Vol, 11, p. 487,

¥ Bouteiller, **Somme rural ™, od. 1621, book II, tit. 40, p. 1490.

36 * Wtablissements de Saint Louis”, hook I, chap. 154 and hook IT,
chap. 25. — “Coutume de Toursine-Anjou”, no. 143, ** Anciennes
coutumes d’Anjou et du Maine”, ¥, noz. 1336 to 1337, 1342, 1349, 1399,
1422, Vol T1, p. 495: I, nos. 121 and 122, Vol 1, p. 278; L, no. 322,
Vol. IV, p. 275.

31 “Grand Coutumier de Normandie™, chap, 86, ed. Gruchy, p. 196.

oreover, one who orders an insult iz punished as well as the one who
uttered it: ‘‘Anciennes coutumes d’Anjou et du Maine”, F, nos. 1345
and 1350, Vol. IT, pp. 497 and 498; “'Livre des droiz et des commmande-
mens’’, nos., 287, 506, 592,

* “Livre des droiz et des commancdemens™, nos. 608 ahd 648,
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punished by a fine of sixty sous or more in discretion.®® According
to Bouteiller, one who insults the king, his feudal lord, or his mother,
is to be exposed on the gibbet for three days, branded, and ba.I{ished
from the province.® This jurist is the first to distinguish insult
from defamation; but of the latter, however, he makes virtually
a serious insult entailing a fine of sixty sous ; this rule is found also
in most of the other custumals.®

Though blows, insults, and wounds are (as already rfamarked)
in general punished by more or less heavy fines, yet if the of-
fender cannot pay he is imprisoned for the debt. o

Most crimes against the family consist in offenses against

‘women. There are, however, some which might be committed

against men. Thus the erime of castration is punished like homi-
cide.? Bestiality is classed with rape, and is punishable. by
burning, both for men and for women.#® In Beaumanoir's time,
the crime of ““rapt ”, or the abduction of women, was very frequent ;
the great jurist gives us on this topic some curious information.
First he observes that one must be cautious in lodging an accusa-

~ tion of this crime ; for often girls or women falsify when they assert

that they have been carried off by force and violence. It seems,
moreover, that abduction was practised, not only to seduce or to
marry an unmarried female, but also upon married womer-l in order
to get possession of the valuables which the women might take
with them.# This offense of abduction incurred the death penalty ;
but the offender could avoid it by marrying his vietim, with her
consent ; marriage then stopped the judicial proceec!ings.“ .
Rape is no less grave a erime than abduction, and is also Pumsh—
able by death; but the victim must make speedy complaint and
exhibit visible signs of the violence.®® If the rape was followed

0 “Livre des droiz et des commandemens”, no. 651.

© Bo%e:s“&aﬁe rural”, ed. 1621, book II, tit. 40, pp. 1477 and
1486. )

4 Bouleiller, *Somme rural ”, ed. 15521. book 1I, gléﬁz 40, p. 1478.

“ “‘Tjivre des droiz et des commandemens”, no. . s

.. 2 “Registre crintinel du Chitelet”, Vol. 1, pp. 225 and 567; “‘ Registre

erimine] de Saint-Martin-des-Champs”’, p. xeIx. :

“ Beaumnnoir, chap. 30, nos. 95 ef seq., Vol T, P 4:19.

4 ““ Aneiennes coutumes d'Anjou et du Maine™, ¥, no. 1328, Vol. 1II,

" p. 492; L,no. 288, Vol. IV, p. 264; *‘Livre des droiz ot des commande-

ens’’, . 202, 762 Bouteiller, **“Somme Tural”’, ed. 1621, book I, tit.
gé, P 47‘%'0;sj book H, tit. 40, p. 1489. The punishment would have been
the same if a man or & child had hoen carried off. See the text first clt._el:d.
4 On thiz subjeet one will find in the _C’].;I.Stllmals mumerous details:
gee, Marnier, ' Btablissements de Normandie 9,05:3‘4‘1 el seq.: ‘‘Livre des
droiz ot des eommandemens’”’, nos. 335, 345, 3 ““ Anciennes coutumes

d’Anjou et du Maine”, A, no. 9, Vol. L, p. 45; F, no. 1320, Vol. IT, p. 489;
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by marriage, it was not punished, — as in the case of abduction.
If both crimes were committed, subsequent marriage excused
both.*” Carnal intercourse by consent with an unmarried female
was no crime; but she must be taken as wife, or given a dowry
according to her condition in life.*® . But a guardian who takes
advantage of his ward is punished by confiscation of all his goods,

baunishment, and even by dcath penalty if he returns from banish--

ment.*

The most serious crimes against marriage are, naturally, bigamy,
adultery, and marriages between persons prohibited by the
Church.  Bigamy included, not only the marrying of two living
wives, but also the marrying a widow.”® The punishment for
adultery varied greatly, according to locality ; sometimes it was
severe, and sometimes altogether ridiculous. Mostly no punish-
ment needed to be inflicted; for the regional Customs gave the
husband the right to kill his wife when she was caught in the act.5
According to the * Livre de jostice ct de plet ” adulterers might
crave pardon of . the king for the first two offenses; the third
time they incurred the penalty of exile and of general confiscation.
At Villefranche, in Périgord, adulterers had the choice between a
fine of a hundred sous or running naked through the town; %
according to the Custom of Prissey, near Mécon, adulterers paid a
fine of sixty sous or were whipped through the town.® This
alternative penalty, shameful and contrary to public decency,
was widely spread in the Middle Ages, especially inthe South,

though finally its objectionable character was recognized ; in Bou-

teiller’s time it seems to have disappeared in the North, where

L, no. 288, vol. IV, p. 264. Soe also **Li de josti t de plet’’, | .

289, 585, 500, p vre de Jostice et de pilet™, pp.
é;: é‘Anclennes coutumes d’Anjou ot du Maine”, F, no. 1367, Vol. II,

D- .

:éé‘Anciennes coutumes d’Anjou et du Maine”, F, no. 1319, Vol. TI,

. X

% Bouteiller, * Somme rural”, ed. 1621, book I, tit. 39, p. 479,

& They had wished also to maintain that the hushand boeame bigamons
when he had relation with a woman knowing that she was an adulteress.
Sze on these different points, ““ Ancienries coytumes d’ Anjou et du Maine™,
K, nos. 13 ot seg., Val. IV, p. 50; L, nos. 441 and 442, Vol. TV, 326. — See
also “‘Livre des droiz et des commandemens”, no. 836, which does not
admit bigamy on the part of the cleric in a particular case,

i Beaumaneir, ehap. 30, nos. 102, 103, 104, Vol. I, pp. 455 and 456.

@ “Liyre de jostice et de plet”, p. 280.

% Royal Letters of October, 1357, in the “Recueil du Louvre”, Vol
111, pp. 201 and 210.

III“ Royal Letters of October, 1362, in the ‘‘ Recueil du Louvre"”, Vol.

» P . . )
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the penalty of the fine only was inflicted.®® Occasionally, the judi-
cial duel was ordered in litigations of this kind, e.g., by & judgment
of the Paris Parliament in 1388, as related by Jean Le Coq, who was
counsel for one of the accused and a witness of the combat.
Those who, without papal dispensation, contracted marriages for-
bidden by law suffered a general confiscation of all their posses-
sions, in favor of the lord high justiciar; this penalty was clearly
borrowed from the Roman law.% -

Of crimes against property, arson is the gravest and theft the
most frequent. Most custumals punish the crime of arson by
death; others are less severe, but perhaps more cruel, for
they speak of loss of the eyes or of some other inhuman punish-
ment.

The medieval jurists are usually severe against theft, or larceny,
which they class in most cases as a capital crime. The Custumals
distinguish several kinds of theft. Thus theft with violence is

i 13}

~ termed “ violerie ¥, ““ eschapelie ”, ““force”; it is virtually a

distinct crime, punished with particular severity, almost always
by death.*® Whether the stolen property was taken from an owner,
a borrower, or a pledgee, was immaterial; either might bring the
charge, if within a year from the crime.® Although the medieval
law had generally outgrown the principle of primitive law, which
deemed the crime more serious when the offender was taken in the

55 Bputeiller, *Somme rural”, edition of 1621, book II, tit. 8, p. 1257,

5 Jean Le Coq entertained the belief (still surviving in his day) that
Goaod intervened in these ordeals, and yei the man who was killed a4 the
duel in question wasg innoecont, as was proved by the testimony of the
guilty person himself, who confessed it on his deathbed. See fsambert,
Val. %l, p. 619. -

57 . Const. 6, “De incestiz nuptiis’, VI, 6; and ‘“‘Livre des droiz
et des commandemens™, no. 837, Vol. I1, p. 232,

58 ““ Livre de jostice et de plet”, pp. 279, 305; ‘‘Livre des droiz et des
commaridemens’”, no. 347. See also the ordinance of Philip ¥V, Novem-
ber 16 to 19, 1319, an ordinanee ralified by the queen, Countess of Bour-
gogne, against incendiaries and those who, under pretext of private war,
dis;gib | public peace in the earldom of Bourgogne: Isambert, Vol. 111,
P- . !

" ¥ “Etablissements de Saint Louis”, book I, chap. 82; “Grand Cou-
tumier de Normandie”, chap. 71; “‘Livre de jostice et de plet”, 280,
285, 300. —** Aneciennes coutumes d’Anjou et du Maine”, B, no. 22, Vol.

- L p. 78; F, no. 1334, Vol. 11, p. 493; “Coutumo de Bayonne'’, chap.

114, no. 9.

® “‘ Assiges de Jérusalem’, chap. 58; Jean d'Ihelin, chap. 119;
Pierre de Fonloines, *Conseil”, chap. 20, no. 10; ‘‘Ancien coutumier
de Bourgogne”, chap. 18: Beaumancir, chap. 31, no. 15, Vol. I, p. 464,
This jurist does not, however, allow the bailor to recover pussession of
the property unless the bailee is insolvent, chap. 31, no. 16. See also in
respect to theft, *‘ Livre de jostice of de plet”’, pp. 279, 281, 292,
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act (because the victim then feels more keenly the violation of his
right), yet in the case of theft we find the law still directly influenced
by the early Germanic traditions, for the thief taken in the act is
punished with great severity. The notion of taking in the act
was fulfilled if the owner pursues without delay or relenting and
succeeds in catching him while still in possession of the stolen
goods.® The offender is then brought before the court of the
place where he has been caught, and is not allowed to purge himself ;
while if not taken in the act, he must have been brought before
the judge of the lord on whose land he resided, and would have been
allowed to defend himself.®

At the period when the Salic Law treated theft as a private wrong
only liable to a fine, the imperial Capitularies were already making
it a genuine violation of the public peace, severely punished ; the
thief was to have his eye put out; for & second offense his nose
was cut off ; for a third, he was condemned to death.® The medie-
val Custumals preserved, in general, this system, introducing no
change except as to the manner of mutilation; ® thus Liger re-
quires that, according to the kind of animal stolen, the thief be
condemned to death, have his eyes put out, or his nose cut off.%
But furthermore, the Custumals punished certain thefts (evenwhen
the offender was not taken in the act) with particular severity ;
they imposed the death penalty, with confiscation of property,
according to the circumstances of the crime or the rank of the
persons, for a theft by night, or with violence, or by a servant

from his master, or by a vassal from his lord.% Conversely, thefts -

8 “‘Trds ancienne coutume de Bretagne”, chap. 101; “Grand Cou-
tumier de Normandie”, ehap. 71, which requirez, however, that the
vietim of the theft shonld raise a hue and ery. Acecording to the Custom
of Bayonne (chap. 67) if one night has elapsed since the theft, the offender
15 not taken in the act.

2 “Assises de la cour des hourgeois™, chap. 241; ‘‘Etablissements de
Baint Louis'’, book II, chap. 2, — Beaumanotr, chap. 30, no. 93 and ehap.

.31, nos. 1 et seq., no. 14; ““Grand Coutumier de Normandie”, ehap, 23;
For the curious particulars of the procedure for thefi, see Jobbé-Duval,
“Etude historique sur 1a revendication des meubles en droit frangais.”

® Capit. of 779, Pertz, “Lﬁ"’ I, 38.

¥ “‘Coutume de Touraine-Anjou", no. 22; “Etablissements de Saint
Louis”, book I, chap. 32.

. ga‘;‘Ancwnnes coutumes d’Anjou et du Maine”, F, no. 1379, Vol. II,
p. .

é* ** Asgises de la cour des bourgeois™, chap. 232; ““Charte communale

‘d’Abbeville”, Art. 2; “Olim”™, Vol. I, pp. 240 and 328; “‘Livre des

iz ot des commandemens”, nos, 347 and a80; *‘‘Anciennes coutumes
‘d’Anjou et du Maine”, B, no. 283, Vol. L p. 81; C, no. 26, Vol. I, p. 217
D, nos. 33, 81, 82, Vol. I, pp. 406, 432; F, nos. 796, 797, 1371, 1373,
1382, Vol. II, pp. 288, 504, 505; 1, no. 101, Vol. III, p. 262. :
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of least importance, involving objects of little value, were punish-
able only by banishment or by fine.®

This general system is still found in Bouteiller. He considers
larceny, when the offender is taken in the act, as a capital crime,
if the stolen object is worth more than five sous; below this sum,
it is punishable the first time by the loss of the ear, the second time,
by death. Theft not taken in the act is punishable only by a fine
of fourfold value in favor of the lord, or by the lash if the offender
is insolvent. Bouteiller is, however, more severe for certain thefts,
such as robbing of graves, children, and cattle; but, on theother
hand, he recommends the judges to be indulgent toward the man
who has stolen through necessity. Finally, he classes with theft
(but not confusing them) certain acts which to-day would consti-
tute breach of trust, cheating, or other forms of dishonesty; thus
he inflicts a fine of fourfold upon the man who, knowingly, sells
the same object to several persons.®® _

The crime of forgery (falsification) is also a property offense, and
has numerous varieties : false money, false merchandise, false meag-
ure, false writing, false complaint, false witness, false oath, ete.  All
these offenses are, in general, capital, and are severely penalized.

Counterfeiters are punished by death or by the loss of the eyes;
quite often they are condemned to be thrown into a boiling cal-
dron.® Bouteiller regards counterfeiters guilty of *“1ése majesté”;
coinage was, according to him, a royal prerogative, and he demands
that they be boiled ; but he warns us against confusing with buyers
of false money.™ He who counterfeits merchandise must have his
hand cut off and the merchandise destroyed; if he has merely
sold false merchandise without manufacturing it, he incurs a fine
of sixty sous.” He who uses false measures is quite often con-
demned to the loss of the thumb.™

¢ * Registre eriminel de Saint-Martin-des-Champs”, pp. 94, 104, 111

% Sco on this last point ‘“Somme rural”, ed. 1621, book IE, tit. 40,
p. 1480, also p. 1471; *‘Livre de jostieo ot de plet”, pp. 104 and 230.
For the general theory of theft or lareeny, see hook I, it. 35, p. 318.

8 “livre de jostice ot de plet™, p. 281; ‘‘Registre crimine] de Saint-
Martin-des-Champs”, p. 97; ‘‘Anciennes eoutumes d’Anjou et du
Maine”, C, no. 25, Vol. I, p. 215; F, no. 1364, Vol. I, p. '5,02; L, no. 289,
vol. IV, p. 265; “Livre dp s droiz ot des commandemens’’, no. 347, See
also Boularie, “ La Franee sous Philippe le Bel™, p. 321, . .

7 Bauteitler, ' Somme rural”, book I, tit. 39, p. 481, where intcresting
details can be found on the various crimes whose object may be money.

™ Livre des droiz ¢t des commandemens’, no. 26Q, Vol. I, p. 411;
** Anciennecs coutumes d’Anjou et du Maine™, B, no. 158, Vol. 1, p. 163;
C, no. 144, Vol. 1, p. 345; D, no. 115, Vol. I, p. 445; F, nos. 1393 and

1420, Vol. 11, p. 507 and 513; L, no. 325, Vol 1v, p. 280.
% * Anciennes coutumes d’Anjon et du Maine”, B, nos. 154 and 157
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Forgery, properly speaking (consisting of forging or altering a
document) 1s, in general, punishable by the pillory; but if the
offender is an officer or a notary, then by death.

The false witness is threatened with the pillory, a long imprison-
ment, or a discretionary fine; " he who brings false complaint is
threatened with banishment or fine.® But they are less severe
against false oath, which is only punishable by a fine of sixty sous,
except In serious cases when this pecuniary penalty then be-
comes discretionary, :

With offenses against property can be classed those against the
game and fish laws. Although the day of exaggerated penalties
for such cases had not yet come, the hunting or the fishing rights
of the feudal lords or the king were already protected by severe
measures. The law finally reached the general principle that
hunting was to be reserved for certain persons. ‘An ordinance of
January 10, 1396, proclaimed that nobody had the right to hunt
unless he were a noble or a townsman living on his property;
hunting implements found in the houses of plebeians were to be
confiscated ; peasants were allowed only to keep watch-dogs, to
scarc away wild animals from the crops.”” Some time earlier, the
rlg}.}t to hunt in the royal forests had been regulated by special
f)rdmances; royal Letters of September 7, 1393, forbade the hunt-
ing of wild animals in the royal forests unless by royal Letters
signed by the Duke of Burgundy as general master of the hunt ;
and an ordinance of March 29, 1396, required besides, that these
Letters should be verified by the master-general of waters and
forests.”™ Violations of game and fish laws were still classed in
Bouteiller’s time among non-capital crimes. He who hunted or
fished at the expense of his lord forfeited his personal property ;
In other cases a mere fine, usually sixty sous.” He who stole game

Yol. L, pp. 162 and 163; C, nos. 142 and 144, Vol I
» LS 8 s - I, p. 344; D, no. 115,
‘173:)1. I, p. 445; F, nos. 1392 and 1409, Vol. II, pp. 507 and 511’);' I, nz.
77,3\‘?"01._ I1I, dp 288; L, nos. 322 and 325, Vol. I&, pp. 275 and 280.
Mot Livre Jostice ot de plet”’, p. 284; *Registre eriminel de Saint-
noal%;é%-fie‘%-fr}lla:mps s P- gu; “Livre des droiz et dos commmandemens”,
. : eicnpe: *Anj ine”, F
13372, Vel 11 493.3 coutumes d’Anjou et du Maine”, F, no. 1331 and
* Bequmanoir, chap. 30, nos. 45 '
pp.?}lﬁé'i, A X el seq., Vol. T, p. 424, Cf. Vol. II,
outeiller, ' Somme raral ”, book IT, tit. 40, edition of 1621, p. 1491
: Beaumansir, chap. 30, nos. 87 et seg., Vol. I, p. 433. PP T
; Ord. of January 10, 1396, Isambert, Vol. VI, p. 772.
7: {ﬁzﬁeﬂ. Yol. VI, pp. 756 and 770.
clennes coutummes d’Anjou et du Maine”, D, nos. 113 and 127
Vol. 1, pp. 444 and 451 ; I, nos. 135 and 154, Vol. IIT, pp. 287 and 300. —
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or fish incurred usually a similar fine; if by night, he incurred
death.®

There were also numerous minor police measures, usually inflict-
ing only fines, although at times very heavy ones. At this period
the issuance of royal ordinances had not become frequent, as it
did in the following period; but there was a legislative activity in
the interest of public peace and order, and, where royal ordinances
are lacking, we find measures of this kind in the regional Customs
and in the town statutes. Gambling is what the royal power
chiefly endeavors to repress; the very multiplicity of ordinances
seems to prove their incfficiency.® Possibly these prohibitions

~ were prompted, rather by the desire of preventing men from amus-

ing themselves at the expense of military service, than of protecting
them from pecuntary ruin. In Paris, an ordinance of the provest
forbade card playing, tennis, bowling, dice, and nine-pins in the
taverns; ¥ this was indeed a police measure intended to prevent
quarrels. Bouteiller recommends that keepers of gambling houses
be condemned to a fine of sixty sous.®

Tt was forbidden to maintain houses of ¢ll-fame; mostly local
customs regulated sexual morals. At times the penalty was very
severe ; according to the ““ Livre de jostice et de plet,” the keeper
of a house of ill-fame is to be whipped and banished from the city,
and his property confiscated to the king.® Other police measures
prohibited the wearing of masks in the street; going about with
weapons or armor ; pasturing animals in the wheat at certain times
of the year.®

Vagraney is a plague of all epochs; but in the Middle Ages it
seems to have been less serious than is generally believed; for
abbeys and monasteries were always ready to shelter indigent
“Livre des droiz et des ecommandemens”, no 437. — Bouteiller, “ Somme

rural”’, book TF, tit. 40, edition of 1621, p. 1476. .
8 Begumanotr, chap. 30, no, 105, Vol. I, p. 456. — Ord. of Philip the

Fair of 1299, sambert, Vol. 11, p. 724,

8 (rdinance of Philip the Fair of 1319 forbidding, under penalty of a
fine, the playing of dice, backgammon or irick-track, quoits, nine-pins,
billiards, bowling and other similar games which divert men from military
drills: fsambert, Vol. II1, p. 242 ; Ordinance of Charles V of April 3, 1369,
which forbids, under penalty of a fine, the participation in games of
chanee and enjoins the praelice of thc bow-and cross-bow: Isambert,
Vol. 111, p. 352. -

2 January 22, 1397, Isambert, Vol VI, p. 782,

& “Bomme rural”’, book 11, tit. 40, ed. 1621, p. 1473.

# ¢ Livre dc jostiec ¢t de plet™, p. 282,

85 Ord. of Charles VI of March 9, 1399, Fsamberf, Vol. VI, p. 844:
fgsuéeiuer, “Somme rurat”, book IT, tit. 40, ed. 1621, pp. 1474 and
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persons.  Still, we find at times in the old regional Customs meas-
ures against vagrants; magistrates may arrest them, imprison
them temporarily, examine them, and if no crime can be charged
against them, may expel them.5®

Naturally there were also at this period fiscal offenses, — non-
payment of fees or tolls for crossing fields, indirect taxes on wines,
salt, and other articles; ® but they offer nothing exceptional, and
are common to all times. What is more curious, and peculiar to
the period, are certain offenses, half civil, half feudal, which con-
cern the property-system, — for instance, taking possession with-
out the seisin of the lord ; delay in paying quit-rents, taxes on sales,
or similar dues; all of them misdemeanors, generally punishable
by fine.®® We note, also, that Beaumanoir considers disseizin
and disturbance of possession as genuine offenses, and therefore
he treats of them after the other misdemeanors.?

Certain offenses, equally characteristic of the time, may be
designated offenses of procedure. 'The extreme rigor of the formal-
ities of judicial procedure in the Middle Ages is well known. The
observance of the strictest formalities was sought by severe
methods; a violation resulted not only in the loss of the case, but
very often also in a fine, at times even very heavy; and the men of
law were the more insistent on this respect for formalities as the
fines benefited the lords. These penalties imposed by the sheriff
for errors of procedure were an important time of revenue for the
lords.
of the Exchequer of Normandy.*® Somectimes the regional Cus-
toms, showing pity on the poor plaintiffs, cxposed as they were
every instant to a great variety of fines, conceded the right to ask

permission to speak without incurring the dangers of technical

errors; the lord or his representative could grant them this favor,
or, at any rate, up to a certain sum." A defendant especially ran

8  Anciennes coutumes d’Anjou et du Maine™, D, no. 84, Vol. I,
p-434; F, no. 43, Vol. I1, p. 48; 1, no. 103, Vol. 111, p. 264; L, no. 294,
Vol. IV, p. 267.

37 Bouteiller; * Somme rural”™, book I1, tit. 40, od. of 1621, p. 1484,

8 Benuwmanoir, chap. 30, nos. 38 to 45. He who is accused of not
paying his quit-rent, his figld-rent in kind or similar dues, import dutics
or town duties, may, howevor, clear himself by oath: Begumanoir,
chap. 30, nos. 68, 70, 71, Vol. I, p. 434. :

2 Beawmoanoir, chap. 32, Vol. I, p. 465,

. " Cf. Delisle, “Des revenus publics en Normandie au XII¢ sidele”,
in the * Bibliothéque de I'Ecole des Chartes™, 3d serios, Vol, IIL, pp. 105
et seq.  Cf. “Great Roll of the Pipe”, I, Richard I, 71.

"1 Roisin, ‘' Franchizes de Lille™, p. 29, no. 6. C{. Brunner, “La

parole ef la forme dans I'ancienne proeédure frangaise’, in the **Revua
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great risk, from the very beginning of the trial; in fact, he was
obliged, under pain of a fine, if ordered by the judge, to answer
word by word the charge formulated against him;® he even
risked falling “in misericordiam curie ”, which gave ground for
a discretionary fine, so that, in strictness, the lord would have the
right to seize all his personal property. If the defendant wished
to plead an excuse, he could do so only after making answer, or,
at least, together with his answer.® With his proof especially
the law was severe; any technical fault in furnishing it forfeited
the right to furnish it, and brought on also the fine which would
have been inflicted in case the proof, if properly made, had not
been complete. In taking an oath, the formula, the utterance, the
attitude of the swearer, the manner of placing his hand, were all
strictly prescribed. “Trés ancien Coutumier de Normandie ”
gives curious details on this subject. The inexperienced plaintiff
(it tells us) will fall on his knees to take oath, without awaiting
the judge’s order; for this alone he is © in misericordiam ducis”,
and the clerk records the fine in his register ; whereupon, the party
rashly rises, to retrieve his error, but this time commits another,
for he should have awaited the order of the judge, and for this
second error he incurs a new fine.®*  One might multiply examples,
but they are too well known to need dwelling upon.® The counsel
(* for-speaker 7, * prolocutor **) tan less danger than the client
himself: nevertheless, he must take care not to go beyond his
powers, for later his client might disavow his acts, and if the client
was successful in this, the counsel incurred, in his turn, a fine in
favor of the lord.*® Once sentence was passed, the appeal must

eritique dc législation et de jurisprudenee”, nouv. sér, T, 1871-1872, pp.
22, 480, [reprinted in his “Forschungen™, 1894 ; originally published 1n
“K. K. Wianor Akademie der Wissenschaften’, Vol. 77, p. 655, — En.].
8 Gee “Olim”, Vol. T, p. 744, no. 56 and p. 774, no. 114,
% See for example Beauwmanoir, chap., 19, no. I1. Cf. Brunner, loc.

“¢il., pp. 34, 237, 240, 241,

™ “rtrag aneien Coutumier de Normandie”, ed. Tardif, chap. 65, p.
56: ““lo, Placitatores vero ponchant in misericordia simplicem populum,
quoniam ahsque precepto justicle genua sua flentebant venientes ad
juramenia sua. m igitur, genua flestentes, se andissent acewsarl de
afflexionc genuum, surgebant; placitalores vero eos ageusabant, quoniam
surrexeranl absque precepto justicie, et ita eleriens justicie eos 1n pellicula
#ua scribchat in misericordia. 20, De hoe dixit Normannus d’Orgieville
quod ipse tantum vixerat ut videret ludere in euria domnini. Regis a;d
Bernardum Beceantem, sicul pucri ludentes dicunt: ‘Bernarde, surge’;
qui, nisi cito syrrexcrit, in facie intingetur. Eodem modo seribit clericus
in pellicula intingit populum simplicem injuste in misericordis.

% See in this Tespect Brunner, op. cif., pp- 246, 250, 254, 2566. "

% Reaumanoir, chap. 5, nos. 7 and 14; Desmares, ‘*Déeisions™, 412.
Cf. Brunner, op. and loc. cit., p. 553, )
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be taken on the spot and according to formula, under pain of losing
the right of appeal and being fined. There was also a fine against
the appellant if defeated on the main point; and a fine against the
judges of the previous trial if he wins.®

After the formalism disappeared, the procedural fines were
prescrved, but with a different aim, to punish the bad faith of
plaintiffs. Thus, there were fines, more or less heavy, reaching
at times the sum of sixty sous, against one who failed to present
himself on continuance of a civil casc; *® against one who wrongly
opposed an attachment; against one who lost in an action for
novel disseizin, or of breach of peace, of truce, or of faith (as
formerly against onc who lost his appeal) ; against the debtor who
denied his debt or his written agreement; against the creditor
if he claimed twice what was due him, or if he arrested his debtor
without right ; against one who bought property in dispute; and
against a plaintiff who summoned the defendant beforc the wrong
judge.” Judges and lawyers were equally punished when they
failed in their duty. If the judge took a bribe, he incurred a dis-
cretionary fine, the loss of his office, and damages.® The lawyer
guilty of the same offense suffered the same penalties. A discre-
tionary fine and the loss of office were the penalties for the counsel
or the attorney who made with a client the agreement of “ quota
litis.” ™ The counsel whose acts were disavowed for excess of

“authority also incurred a fine; as also one who insulted a client.0?
It seems that the mcere act of pleading without power of attorney
was a misdemeanor, although no disavowal followed: the. of-
fender must pay the judge two capons.'® The clerk or the hailiff
also, who drew up a document and forgot to date it, incurred a
fine of two capons to the judge.1

Besides crimes and misdemcanors of types common to all ages,

. hd Beaumamz‘r,. chap. 61, nos. 44 aad 51, Vol. T, pp. 391 and 395;
A;iclcns cpul,u_m‘lors de Pieardie”, ed, Marnier, pp. 38, 58, 61, 72, 84,
Bouteiller, * E:::::mmp rural”, book 1T, tit. 40, ed. 1621, p. 1467.
According to the Registre criminel de Baint-Martin-des-Champs”, he
who failed to present hitnself in a eriminal cage was to be banished ; see
pp.ggm}} antd '?J.’VL 5
ouleiller, " Somme 1" i
1480, 1 et rural”, book II, tit. 40, pp. 1467 to 1472, 1479,
1% Bouteiller, book IT, tit. 40, p. 1481,
roz Bou&e‘;:ﬂer, book 11, tit. 40, g 1482,
;E: Bouteiller, book 11, tit. 40, p. 1482.
[For tpe narrow limits of the attorney’s authority at this period,
sce Bng‘nncr & essay, translated in IT1 ““Tllinois Law Review' 257 (1908)
The Early History of the Attorney.” — Ep.] !
1% Bouteiller, book I, tit. 40, p. 1470,
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the fendal State, with its special social relations, developed what
may be termed feudal offenses; they formed the sanction for the
duties of fealty, fzith, and homage imposed on the vassal toward
his lord, and the duty of protection imposed on the lord toward
his vassal. The vassal guilty of treason forfeited his fief, which
returned to his lord; on the other hand, the guilty lord lost the
vassalage due him.'® If the vassal commits at the same time, a
treason and a common law offense, as, if he makes an attempt on
his lord’s life, or on the honor of his lord’s daughter, both the
feudal forfeiture and the ordinary penalties are inflicted.!® The
violation of sworn faith must not be confused with the neglect of
faith and homage; the latter offense, during the early Middle
Ages, also entailed absolute forfeiture, but later it was punishable
only by conditional forfeiture.!” Less serious feudal offenses were
in general punishable only by fines. Thus, in the earlier period,
according to the “ Assises de Jérusalem,” the vassal owed a sub-
sidy or “ aid” (on penalty of a felony) only when needed to ran-
som his lord from the enemy ; in later times, the failure to pay any
sort of subsidy or ““ aid ™ led only to a suit by the lord against the
vassal.!® In Germany and in Lombardy neglect of military ser-
vice led to confiscation of the fief ; in I'rance it was early conceded
that a mere fine was imposed for refusal to enter the army or to
pay for exemption in time of war.1®® :
As feudalism had led to the creation of offenses peculiar to that
social status, so also the influence of the Church, extending over the
secular life, had led to the recognition of certain offenses special
to this period. The most serious of these special erimes, repressed

W5 Beaumanoir, chap. 45, Vol. I, p. 214. — Jean d'[belin, pp. 190 et
seq., Vol. I, p. 303.

106 ** Anciennes coutumes d’Anjou et du Maine™, C, no. 48, Vol. T,
P- 244, ° So also, if the offense had been committed by tho lord toward his
vassal; see ‘‘lHtablissements de Saint Louis’, book 1I, chap. 38, ed.
Viollet, Vol. II, p. 463; “Anciennes eoutumes d’Anjou et du Maine”,
B, no. 55, Vol. I, p. 93; C, no, 49, Vol. I, p. 245; T, no. 129, Vol. I, p. 452;
F, no. 940, Vob. T}, p. 336. - Without directly offending his lord, the
viassal might commit an infamous deed, for instanee, abjure the Christizn
religion ; 1n this case also there ensued dissolution of the feudal lien.

17 Jean Le Cog, *“Question 172", vites a deeree of 1388 which refuses

- to the lords the right of eonfiscating the fief, but he remarks that this

is a new rule.

108 “ Agmises de Jérusalem™, Jean d’Ibelin, chap. 269, Vol. I, p. 397;
*"Elablissements, coutumes, assises ot atréts de 1'Echiquier de Nor-
mandie”’, ed. Marnier, pp. 33 and 101.

109 Rrussel, *Nouvel examen de l'nsage général des fiefs”, Vol. I, p.
167.  As for Germany and Lombardy, see *Libri feudorum?”, II, 24, 6;

“*Constitutio de expeditione romana™, § 2, Pertz, *‘ Leges”, Vol. IL, p. 3.
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with the greatest rigor, was naturally the crime of heresy. In
Gaaul, under the Merovingians, and in Italy, under the Lombards,
a certain régime of tolerance had been established between Cathol-
icism and Arianism. Under the Carolingians we still find no sys-
tematic legislation against heretics; at that epoch heresy was rare
and created little apprehension. But the appearance of Catharism,
toward the year 1000, gave rise to a radical change in the law.
Catharism — the heresy of the Albigenses — spread with alarming
rapidity through Italy, Spain, France, and Germany. In a society
like feudalism both civil and religious, it constituted one of the
gravest dangers. Thus, as soon as heretics became numerous, the
Church and royalty stopped at no measure to eradicate them.
. The Church no longer contented itself with sending heretics before
the ordinary tribunals ; it ereated the tribunal of the Inquisition, or
the Holy Office, having a special jurisdiction over offenses against
the faith. It deprived heretics of the benefit of the ordinary
canonical procedure, which conceded important guarantees to the
accused : in particular, the accused could not obtain the names of
the witnesses and of the informers; the disqualifications of wit-
nesses disappeared in all trials of hereties; the accused was re-
fused the assistance of a lawyer ; and, finally, torture is introduced,
following the Roman law. The repression of heresy led to the re-
appearance of this cruel expedient; for apparently torture was ap-
plied but little by the judges of the Church, apart from trials

against heretics. But unfortunately, it now came into general use

in secular courts.

Following the Northern practices, the regions of the South came
to adopt the punishment of burning alive, as the usual one for
heretics ; although this practice had no justification either in statute
orin tradition. As early as the 10003, this terrible penalty had been
employed with extreme rigor in Germanic countries and in the
North of France. But in the regions of Southern France the
treatment of the Albigenses at the same period was markedly differ-
ent; during the first part of the century, they incurred spiritual
penalties and were rarely put to death; during the sccond part of
that century, and even to the end of the 1100s, Catharism was even
tolerated. Several Councils undoubtedly ordained measures
against the heretics, but it does not seem that they were seriously
applied, and at all events they resulted only in the eonfiscation of
property and imprisonment, not the death penalty. The pon-
tificate of Innocent TT1 (1198) marked a new phase in the history
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of the movement against heresy, and inspired the crusade against
the Albigenses. Without enacting new penalties, it strove to en-
force existing laws, by stimulating the zeal of princes, and by caus-
ing most of these Church laws to be adopted also by the cities in their
statutes. Finally, in 1209, the crusaders of the North, invading
the southern provinees, began to burn all heretics. Tothis invasion
we owe the introduction of the penalty of burning in these coun-
tries. From that time on, burning became the common punish-
ment of hepetics throughout France.”® Aubry de Trois Fontaines
gives us the account of the punishment of 183 heretics who were
burned at Mont Aimé in the presence of a large number of priests
and an immense concourse of people.!’’ Asis well known, Jeanne |
d’Are was also burned for heresy, on the 29th of May, 1431. At
times a different penalty was used; thus, in 1381, Hugues Aubriot
was condemned for heresy to spend his life in a pit subsisting on
bread and water.!’? But these cases were exceptions.

In the 1200 s the climax of severity was reached in punishing the
heretics of the South, — the Albigenses. The Church displayed
a great activity, and at its instigation royalty also adopted the
severest measures. The Lateran Council had already ordered,
at the beginning of this century, the extermination of heretics;
their personalty was confiscated to the civic authorities (except
in case of clerical heretics, when it reverted to the Church).™® In
France a royal ordinance was issued in 1228 against the heretics
of Languedoc.® The following year the Council of Narbonne
excommunicated the Albigenses, required the prescnce of a priest
when a will was executed, and appointed inquisitors in all parishes;
another Council held at Toulouse in the same year confirmed the
Inquisition and enacted the most severe measures against heretics.!®

0 Fulien Havet has well shown this in his memoir entitled: *‘L’hérésio
et lo bras seculier au moyen Age jusqu'au XIlle sidele’, Paris, 1881.
Howaver, he has not perhape given enough weight $o Roman influence,
whieh, in time of danger, suggested to the Church the idea of more severe
repression, extending the death penalty, and resulting in the adoption
of torture agninst the hereties. See on this question an article by Faicher,
in’ the “Mittheilungen des Imstituts fiir 8sterreischischen Geschichts-
forsechungen’’, 1880, pp. 177-226, 430; also Pawul Meyer, “La chanson
de la croisade contre les Albigeois™; Viollet, “ Etablissements de Saint

- Louis®, Vol. I, p. 252.

m Perfz, *Seriptores™, Vol. XXIII, p. 944, quoted by Viollet, loc. cil.

m Feambert, Vol. VI, p. 561. . . .

12 “Tgteran Counecil of 1215, chap. 3, in Hefele, ** Conciliengesehichte
(French translation), Vol. VITI, p. 123; Labbe, Vol. XI, p. 74, col. 148.

M Fsambert, Vol. I, p. 230. ) .

18 Feamberf, Vol. I, p. 234. See also an ordinance of April, 1250,
addressed to the inquisitors: ibid., Vol. 1, p. 254.-
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Under pretext of heresy, all kinds of abuses seem to have got a foot-
ing, —especially arbitrary arrests; thus, Letters of April 27, 1287,
enjoined upon the seneschal of Carcassonne to resist arrests made
ander pretext of heresy, unless the crime were first proved. Begin-
ning in the following century, these severe measures revive in force.
No appeal is allowed from the sentences of bishops and inquisitors,
either by heretics, or by their abettors or accomplices or their de-
fenders.® The magistrates must, under pain of the loss of their
offices, swear to expel herctics from their jurisdiction; the lords
are also under obligation to rid their lands within a year of these
criminals, under pain of confiseation in favor of the Catholics.™

The “ Etablissements de Saint Louis ” show us the procedure
employed and the penalty usually pronounced against heretics.
Every person suspected of heresy was to be arrested by the secular
authorities and delivered to the bishop; the latter examined him
as to his faith; if the accused was convicted of heresy, the bishop
delivered him to the civil power, which condemned him to death,
ordinarily by fire, declared him infamous, and pronounced the con-
fiscation of his personalty in favor of the lord; his real estate
was respected, probsbly under the influence of old Germanic
regional Customs.’® Finally, the houses serving as meeting places
for heretics were to be razed; though this practice was abolished
by Letters of Qctober 19, 1378.1% These procecdings exhibit the
allotment of jurisdiction prevailing between the spiritnal and the
secular authorities. The Church claimed the right to prosecute
heresy and apostasy, as well as witcheraft, adultery, and usury;
but since, on principle, it could not pronounce the death penalty
and yet heresy merited it, it avoided the difficulty by delivering
the offender to the secular authority. The Church tried him and
declared whether he was guilty of heresy, then it turned him to the
secular authority, which undertook to sentence him to death and
execute him.™

e Year 1298, Isambert, Vol. 1L, p. 718,

7 Letter of December 15, 1315, in Tsembert, Vol. 111, p. 126.

us ““Fiahlissements de Saint Louis”, book I, chapters 90 and 127,
ed. Viotlet, Vol. 11, pp. 147 and 240; “ Livre de jostice et de plet™, p. 12;
“ Anciennes coutumes d’Anjou et du Maine”, B, no. 94, Vol. I, p. 120;
C, no, 87, Vol. I, p. 304; E, nos. 77 and 87, Vol. 1, pp. 430 and 435; F,
no. 1365, Vol. 11, p. 502; I, nos. 96 and 106, Vol. 111, pp. 258 and 267 ;
*“Livre des droiz et des commandemens’”, Vol. I, no. 255; Bouteiller,
““SBomme rural”’, book I, tit. 28, ed. of 1621, p. 290.

us Fsambert, Vol. V, p. 401, )

10 Begumanoir, chap. 11, nos, 2 and 25, vol. I, pp. 157 and 167.

< Fablissements de Saint Louis”, lec. eif.; Beaumanoir, chap. 11,
nos. 2, 12, 25, Vol. 1, pp. 157, 162, 167. :
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Sorcery, witchraft, incantation, and other more or less similar
acts, were considered as the next most serious crimes against the
Church. During the pericd in question royal ordinances had not
yet dealt with these crimes.'® Moreover, there was no’aceord,
regarding these offenses, between the civil and the spiritual author-
ities, as in the case of heresy. The Church claimed the prosecution
of sorcery ; 1% but we see, from certain cases tried before the secu-
lar courts, that the latier claimed to take cognizance whenever the
soreery or incantation had caused death or sickness; ' under the
influence of Roman law they had come, in certain cases, to con-
sider sorcerers and soothsayers as guilty of homicide.”®* Bouteiller
shows unheard-of severity against those convicted of this crime;
they are to be exposed on the gibbet, branded with hot iron, and
even burned, according to the heinousness of the case® He
pronounces the same penalty against enchanters and those whom
he ecalls the invokers of devils; interpreters of dreams he would
subject to the torture with iren broaches. But all these crimes he
places under the jurisdiction of the secular authority, not under
that of the Church.®® '

Through the Church’s influence, also, sodomjy continued to be a
crime: this was borrowed from Roman law, which, according to
certain writers, had been influenced by Hebrew law;'*® that
Roman law borrowed this crime from Hebrew legislation, we do
not believe has been proved; but undoubtedly the Church bor-
rowed, it from Roman law, and brought about its acceptance in the
Middie Ages. Here, as with heresy, the Church finds the person
guilty ; then the secular authority pronounces the penalty and en-
forcesit. 'Thjs penalty consists, for the first two offenses, in a mu-
tilation ; but on a further offense the offender is burned alive.'”

22 The first ordinance known againgt enchanters, soreerers, and sooth-

sayors is that of October 9, 1480 ; Isambert, Vol. XTI, p. 190, also p. 252.

1% Beaumanatr, chap. 11, no. 25, Vol. [, p. 167.

w  Rosistre du Chatelet”, Vol. 11, pp. 312 et seq.

:{;l“Ancicnnes eoutumes d’Anjou et du Maine”’, F, no. 1327, Vol. 1I,
P. .

_ 18 Bouteiller, “Somme rural”, book II, tit. 40, ed. 1621, p. 1486.

17 Bowfeiller, “Somme rural”, book I, tit. 39, ed. 1621, p. 486,

. 8 Leviticus, x%, 13. .. “Collatio legum mosaiearum et romanarum’’,
in Qiraud, “*Novum Enchiridion®, p. 293.

129 “ Fiablissoments de Saint Touwis”, book I, chap. 127, where the word
“‘hérité'’ does not seem to be taken in its ordinary sense and to signify
heretie, but designates rather a person guilty of sodomy. See Viollel,
“ Ktablissements de Saint Louis’’, book I, p. 254, “Livre de jostice et
de plet”, pp. 279 and 280 ; ‘* Anciennes eoutumes d’Anjou et due Maine”,
F, no. 1365, Vol. IE, p. 502; Bouteiller, “*Somme rural”, book I, tit. 28,
ed. 1621, p. 292 and the remarks of Charondas, p. 302.
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The other and less heinous crimes claimed for the Church’s
jurisdiction, blasphemy, adultery, and usury, are not all necessarily
religious, But, in view of the numerous ordinances enacted against
blasphemy during the later Middle Ages, it may be asserted that
this crime was of daily occurrence, and yet that neither the secular
authority nor the Church were after all able to repress it.®® The
treatises of the time tell us that blasphemy is punished with less
severity than heresy; but its punishment is severe enough: he
who has indecently blasphemed against God or the Virgin Mary
is to be fined, put in the pillory for three days, with a placard
on which his crime is named in large characters, so that every one
may know of it, and then he is banished from the country.”™!
There remains one offense which was unquestionably introduced
by the Church, by a false interpretation of a passage from the
Gospels, — the crime of wsury® Jurisdiction was here con-
ceded to both secular and Church courts, — at least, according to
Beaumsanoir; ¥ but it may be supposed that this double juris-
diction came about only slowly, and that the Church at onc period
had claimed for its sole perquisite the prosecution of this erime, but
merely failed to gain its point; ¥ The kings in the Middle Ages
issued many ordinances against usury ; *® but this crime has had a

110 We note especially the following ordinances againgt blasphemers :
Ord. of Philip the Fair of 1293, fsambert, Vol. 1L, p. 692; ord. of Charles VI
of May 7, 1397, Isambert, Vol. VI, p. 777; Letters of the Dauphin of
January 8, 1409, Isembert, Vol. VII, p. 228; Tetters of King Charles VI

of September 7, 1415, Isambert, Vol. VILI, p. 424 ; Letters of the Dauphin -

Regent of October 8, 1420, [samberf, Vol. VIII, p. 648, ordinance of
Charles VII of December 1, 1437, Isambert, Vol. VIII, p. 852,

13t “Registre eriminel de Saint-Martin-des-Champs”, p. 102; Bou-
teiller, “Sommo rural”, book II, tit. 40, ed. of 1621, p. 1486. The royal
ordinances more than once enacted different punishments; see the ordi-
nanees already eited.

1z Rep what is said in the writer’s ‘*Eléments de droit frangaisz™,
Vol. I, p. 167. The Church no longer holds to-day that lending on in-
terest is an offense.

13 Begumanoir, chap. 68, no. 5, Vol. IT, p. 477.

15 In the 1(0(M}s there was in Anjou a mixed fribunal for the repression
of the erime of usury: see Viollet, “ Etablissements de Saint Louis™,
Vol. I, p. 255. .

138 Qrdl‘nanee of 1268, Isambert, Yol. I, p. 338; ordinance of 1274,
Langleis, * Regne de Philippe ITI le Hardi”, p. 299; ordinance of 1311,
Isambert, Vol III, p. 11; declaration of December 8, 1312, Isambert,
Vol. III, p. 27; ordinance of July 28, 1315, Isambert, Vol. Iil, p. 116;
ordinanes of February 1318, Isamberf, Vol. - III, p. 201; ordinance of
January 12, 1330, Tsambert, Vol. IV, p. 377 ; ordinance of March 25, 1312,
Isambert, Vol. I11,-p. 404 ; ordinance of May 19, 1337, Isambert, Vol. III,
P. 428; ordinance of February 13, 1345, Isambert, Vol. IV, p. 517; or-
dinance of September 18, 1350, Tsambert, Vol: III, p. 573; ordinance of
July 18, 1353, Tsamberi, Vol. III, p. 679; ordinance of March 1360,
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checkered career, and the very variability of legislation on this
subject is a proof of the mistake involved in penalizing a transac-
tion perfectly lawful in itself. Thus, in certain cities {perhaps by
virtue of local charter) lending at interest was permitted to all.»s¢
The ordinance of Philip the Fair, of 1311, while forbidding usury,
permits, however, the lending on interest at the fairs of Cham-
pagne and of Brie.®” Some Letters of June 2, 1380, grant to five
financicrs of the city of Troyes, the exclusive right to lend on
usury.®® Later, in December 1392, the same privilege is ac-
corded for money to three Lombards of the same city for fifteen
years.®® Again, an ordinance of March 6, 1466, authorizes all
inhabitants of Tournai to practice usury.®® But on the whole
the status of usurers was always precarious in the Middle Ages.
Jews and Lombards were often enough authorized to lend with in-
terest; and it is curious that lending at interest, though forbidden

+to the Jews among themselves, by the Old Testament, and also to

the Christians, according to a false interpretation of the Gospel,'
wag thus authorized as between Jews and Christians. One may, to
be sure, explain this by the circumstance that from the religious
point of view they were considered as strangers to one another ;
but the permission given to the Lombards is more difficult to ex-
plain, and can only be attributed to the exigencies of commerce.
However, both Jews and Lombards were continually subjected to
the most arbitrary measures. In 1270, they were expelled from the
kingdom ; 42 though presumably they soon returned, for ordinances
were issued against usury in 1311, 1312, 1315, and 1318 In
1330, debts due to usurers were reduced by one third. This was
evidently a measure destined to prevent the ruin of debtors, on
the theory that nothing is more ruinous than the compounding of
interest ; but, the higher the interest the more rapidly it compounds,

~ and the more danger a money-lender runs the higher is the interest,

so that, in reality, this protection turned against the debtors.’!
In 1332, the king took a wiser step, by fixing the rate of interest.'*
But soon there is a return to even more radical prescriptions: in
Isambert, Vol. V, p. 114; ordinanee of December 5, 1363, Tsambert, Vol

V, p. 157 ; ordinanee of March 3, 1402, Isambert, Vol. V1L, p. 46, ele.
1% GQep Giry, ‘*Histoire de la ville et des institutions de Saint-Omer”’,

p- 296.
# Feagmbert, Vol. ITI, p. 11. g Ihid., Vol. V, p. 530,
10 fiid,, Vol. X, p. 574.

1w fbid., Vol. VI, p. 715.

w1 Tuke, vi, 34 and 35.

182 fsambert, Vol. IT, p. 651, W Ihid,, Vol 111, pp. 11, 27, 1186, 221.
14 Ordinance of January 12, 1330, Isambert, Vol. IV, p. 377.

s Fsambert, Vol. IV, p. 404.
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1337, debtors are forbidden to pay what they owe to Lombard
usurers, and are enjoined to record the amount of their debts ; ¢ in
1350, the debts due to the Lombards are confiscated in favor of the
king, the latter to collect the capital, but to remit to the debtors
the accumulated interest ; 7 in 1363, is proclaimed a confiscation
of the property of Italians, Lombards, ultramontancs, and other
usurers ; ¥ in 1356, the right of the Lombards to prosecute their
debtors is suspended ; *® i 1363, debts due to the Lombards are
annulled, except those already protected by final judgments ;13"
in 1402, a commission is appointed to discover, try, and punish
usurers.'®

With the progress of commerce, the authorities came to be less
severe; the right to lend on usury was more easily and more widely
granted. But usury continued, nevertheless, to be considered as
a crime. The Custumals mention the penalties for those who

practiced it. According to the ““ Etablissements de ’Echiquier

de Normandie 7, whoever was convicted, after his death, on the
oath of twelve neighbors, of having lent money with interest during
the year and day before his death, suffered confiscation of his chat-
tels.” The confiscation of personal property was indeed the pen-
alty generally mcurred by the usurer, but as it was inflicted only
after his death, it was in reality the heirs that were punished; at

times, however, the penalty was pronounced while the offender -

was still living. His property went, traditionally, to the feudal
lord; but the king laid claim to it, at an early period.}® The

secular authorities also claimed (as already noted) jurisdiction over

trials for usury, even against clerics, in spite of the protestations
of the Church; their claim was based on the ground that it was a
matterof contract. Nevertheless, the penalties inflicted upon usur-
ers were spiritual as well as temporal, —excommunication, exclu-
sion from the cemetery, and consequently refusal of confession and
the sacraments. In certain regions, custom imposed on the usurer,
while alive, instead of the confiscation of personal property, a fine

::: i gambeﬂ,, Vol. IV, p. 428,
id., Vol. IV, p. 679. 1 Ihid., Vol. IV, p. 841.
140 Thid., Yol. V, p. 157. 151 Thid., Vol VII,pp. 46.
162 Et:a,l’)’hssements, coutumes, assises ot arréts de 1'Fchiquier de
N"fﬁ?ﬁd‘ed , ed. Marnier, p. 34.
¢ definition ‘of usury need not here he gone into; it belon,
rather under the history of eontract; of. Beaumag;?oir, chap. 68, nos.gg
el seg., Vol. 11, p. 476; “‘ Ancieunes coutumes d’Anjou et du Maine”,
ﬁ, no. 251’2:'2‘7()51&?{,‘51;';8??; ‘]?.ln(i.195,'Vol. I, p. 120; C,no. 8%, Vol. I, p. 304 ;
. 1os. . , Vol. TI, . 212, H - ) . H
L nos 445 vor pyoan vl PP 216; K, no. 212, Vol. IV, p. 106;
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| infavorof the bishop,.and in addition banishment by his feudal tord.

This we learn from Bouteiller’s ““ Somme rural ”” where he points
out the advantages of forbidding usury, for otherwise the people
would be encouraged to idleness.!® But this view, by the time of
Charondas, his annotator, ceased to commend itself; the latter
points out that bankers are allowed to lend at interest, and that
thus they render useful service and are even welcome in France.
Suicide was regarded (perhaps under the influence of the Church)

- as a crime.  Self-killing had been punished in Greece, and at times

in Rome, when done to escape criminal proceedings, was treated
as an offense.’®® On the other hand, in early France, suicide was
not included by the Church in its claim of jurisdiction, but was
left to secular justice.'® Proceedings were brought against the
corpse of the suicide, whether his motive had been to escape crimi-
nal justice or any other reason. Snicide was excused only when
committed in a moment of mental alienation, or as a result of in-
tense sorrow ; but in a doubtful case neither was presumed. On
a verdict of guilty, the court pronounced confiscation of personal
property in favor of the lord or of the king.” The custom long
was to order the corpse of the suicide to be hanged and then de-
stroyed. But the later treatises speak only of the confiscation of
perscnal property; whenee may be supposed that the hanging of
the corpse, a practice both odious and absurd, had fallen gradually
into desuetude.’® :

§ 39¢. Punishments. — In the Middle Ages punishments are
not inflicted to reform the offender, but rather to secure the com-
munity’s vengeance, and, most of all, to intimidate cvil-doers.
The notion of satisfaction for injury, very general at the beginning
of the Germanic folk-law period, had almost entirely disappeared.
The leniency of the Frankish laws toward eriminals — a leniency
sometimes carried to excess — had ceased to play any appreciable

18 Bouteiller,  Somme rural”, book IT, tit. 11, ed. 1621, p. 1295.

15 Bog for example, Titus Livy, XV, 1, ]

156 ¢ Angiens coutumiers de Pleardie™, ed. Mornier, p. 60.

157 8pp on these various points Beaumanetr, chap. 69, nos. 9, 10, 12,
13, Vol. LI, pp. 487 el seq.: “Registre de Saini-Martin-des-Champs”,
pp. 113, 193, 219; Bowuteiller, **Somme rural”, book I, tit. 39, p. 468,
Cf. Brégeaull, **Procés contre les cadavres d_ans I'aneien droit’, in the
“Nouvelle Revue historique de droit francais ot étranger”, year 1879,
Vol. I11, p. 619. .

18 “ Rogistre eriminel de Saint—Martin-des—Cham}g”, pp. 112 and
218; “*Aneciennes coutumes d’Anjou et du Maine”, B, ne. 97, Vol I,
p. 121; 1, no. 94, Vol. TII, p. 256; Bouleiller, *Somme rural”, book 11,
tit. 40, ed. 1621, p. 1490,
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part; punishments had become severe, at times even cruel. Cer~

tain jurists, indeed, while conceding that the punishment must be
proportionate to the offense, deprecate an extreme severity; in-
fluenced by Roman law, they advise the judge to take into con-
sideration the circumstances of the crime! The judge did,
indced, enjoy apparcntly a very extensive power in the de-
termination of the penalty. No maximum nor minimum ham-
pered him. But in reality he had not a large range of dis-
cretion. The penalty of imprisonment was almost unknown;
for the most serious crimes almost always the death penalty was
prescribed; he had only a choice between the different kinds
of painful punishments. Fines alone were often left entirely
to his discretion. Whenever a royal ordinance, the regional
Custom, or even a seigniorial regulation fixed a punishment for
an offense, the judge was naturally bound to apply it,> without
discretionary power® All the jurisdictions could, in theory
of law, make use of the punishments, even the seigniorial
tribunals and the town courts.! The Custumals often carefully
enumerated these punishments,?

Undoubtedly the most common punishment was death. Tt was
used for almost all serious crimes, with remarkable prodigality.
The Custumals do not complain of this; and if they sometimes re-
fer to it, they rather approve of cruelties intended to intimidate
the people. (It is notable however, that the “ Livre de jostice et
de plet 7, evidently influenced by the Church, in & passage insisting
that, before putting a man to death, every effort should be made
to discover the truth, criticizes the death penalty as open to the
charge of unmaking what God had made.)® This punishment was

! Bee, for example, *‘Livre de jostice et de plet”, pp. 277 ef seq.: Bou-

teiller, “'Somme rural”, book I, Vol. 20, od. 1621, p. S05. &

v 2 It was conceded that the lord of the manor could fix punishments:
AD?‘le]}ﬂes eoutumes d’Anjou et du Maine”, I, no. 9, Vol. T1I, p. 390.

2 “Lnu:e des droiz et des commandemens™, no. 787.

* **Registre criminel de Saint-Martin-des-Champs™, p. 93. The
aldermen of Saint-Omer eould pronounce the penalties of death, mutila—
tion, ba.m,s,.hment.. pilgrimage, burning of the hand, or the “‘amende
honor_able; , 10t to speak of the less severe punishments, such as fines:
ses Giry, “'Histoire de la ville de Saint-Omer”, pp, 218 to 225, .

* Bee, for example, “Livre de jostice ot de plet”, pp. 277 e seq.; Beau=
manoir, e]'mp;’ 30, Vol. I, pp. 410 et geq.; * Anciennes coutumes d’Anjou
ot du"Ma.me » I, nos, 363 ef seq., Vol. TI, p, 144; Bouleiller, * Somme
nJra.l“ » book 1, Vol. 29, ed. 1621, p. 304 ; book II, Vol, 40, p. 1464.

¢ **Livre de jostice et de plet™, p. 113: ““And if any one offends before
t.hﬂi-‘feople and absconds and through malice does not wish to eome for—

, he have no longer term than the time of his abgence; but
he shall have the term of the punishment, namely, of three assizes; for
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imposed for murder, homicide, poisoning, rape, abduction, arson,
and for the most serious thefts,” serious either because of the im-
portance of the objects stolen or because committed by several
persons.® The methods of putting to death varied; in general
{probably under the influence of Germanic traditions), they
hanged the men and burned or buried alive the women. But this
distinction was customary only, not mandatory; there are in-
stances of men being buried alive for the crime of theft,® and of

- men being burned for rape or bestiality.’® Counterfeiters were

thrown into boiling water.® In certain specially heinous cases,
the death penalty was preceded by an ignominious . torture
or even a mutilation; thus, often for abduction, and for all
the worst crimes, notably that of * lése majesté”, the offender
was dragged around the locality before being hanged.”” At times
also, for heinous crimes, the offender, instead of being hanged, was
decapitated or quartered.® The punishment of death by break-
ing on the wheel appeared very late in France; we do not find it in
the early Custumals; Bouteiller tells us only that, in his time, in
the region of Hainaut, the abducter, instead of heing hanged, was
burned alive® Up to the end of the 1300 s, it was the cruel custom
to refuse to the condemned the consolation of the last confession ;
but an ordinance of Charles VI of February 12, 1396, reformed
this.1® .

Next to the penalty of death came that of mutilation. It varied
infinitely in its application, but was always inconceivably cruel.
This punishment had been borrowed, for the most part, from old
Germanic usages. In theft, the system of Capitulary laws had in-

we must bear mueh and wait before putting a man to death; for it is a
serious thing to unmake what God has made and to do what he does not
wish done,” - : .

7 +*BEtablissements de Saint Louis”, book I, chap. 35; “TLivre de
jostice et de plet”, p. 280; Beaumanoir, Chap. 30, nos. 2 to 13, Vol. I,

- pp. 410 et seq.; ‘' Aneciennes coutumes d’Anjou et du Maine”, E, nos. 77,

80 to 82, 85 {0 87, 91, 92, 95, 98, 99, 104, 105, Vol. I, pp. 430 et seq.; F, nos.
1363 to 1388, Vol. 11, pp. 502 et seq.; ‘ Livre des droiz et des commande-
mens”’, nos. 347 et seq.; ‘‘ Registre eriminel de Saint-Martin-des-Champs”,
pp. xcli e seq. “Cf. Wilda, “Das Strafrecht der Germanen”, p. 498.
Beaumanoir eites the example of a woman who was burned for having
murdered her husband, chap. 69, no. 16, Vol. 11, p. 491,

% “ Registre criminel de Saint-Martin-des-Champs'’, pp. xevii, xeviil,
ext. ? Thid., pp. xeiv and exi.

10 Ihid., pp. xeiv and exi. 1 Ihid., p. 226, 2 fbhid., pp. 88 and 121.

¥ Anpiennes coutumes d’Anjou et du Maine”, F, no. 1363 et seq.,
Vol. II, pp. 502 et seq., giving an enumeration of all the prineipal eases
incurring the death penalty and its various modes of application.

1 Bouteiller, " Somme rural”’, book I, Vol. 39, ed. 1621, p. 477.

15 Jsambert, Vol. VI, p. 770,
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flicted for a first offense mutilation, the death penalty only in case
of a third offense.’ Sodomy also, for the two first offenses, was
punished by mutilation.'” By thelaw of the Custumals, one who laid
hands on his lord had his hand cut off ; 18 one who used false meas-
ures lost his thumb.!®

The punishment of whipping was rarely applied. Most fre-
quently reserved for children, it was inflicted occasionally upon
adults, for example, for unlawful blows, or for false witness in
minor matters.2 '

Among the other severe punishments occur the pillory and the
brand. 'The pillory, or “ carcan,” consisted in exposing a man to
the public in a more or less disgraceful position, This punish~
ment was especially used for blasphemers, in certain cases for for-
gers.. Beaumanoir tells us that the false witness is punished by
a long imprisonment, by the pillory, and by a discretionary fine.?*
An edict of King Philip VI of 1347, required that the blasphemer
be put in the pillory, and permitted any one to throw mud or other
filth in his face.® For sundry crimes the offender was branded
with hot iron on the cheek.®

Banwshment and imprisonment were much less severe. Thus,
banishment was applied in the least serious cases, such as petty
theft, begging, and default in a criminal case. The banished party
had only to leave the territory of the jurisdiction pronouncing the
punishment. Nevertheless, it involved (like the preceding punish-
ments) confiscation of the property to the lord.  Onc who wilfully

18 (zaplt. of 779, Periz, “Leges”, 1, 38. Cf. *‘Etablissements de Saint
Louwis ,‘book ‘I » ¢hap. 32; “Cartulaire de Notre-Dame de Paris”, Vol.
I_lI: D. 274;: “Rogistre eriminel de Saint-Martin-des-Champs”, pp. ¢,
oi, 221; ¢ Cuutum_e de Touraine-Anjou®, ne. 22; *Ancienncs coutumes
d’Anjou et du Maine™, H, no. 1379, Vol. IT, p. 505. ’

1; §eﬂ, for example, *‘ Livra de josties et de Met™, p. 279,

. 5114 Anecicnnes coutumes d’Anjou et du Maine”, ¥, no. 1372, Vol 11,

1% ** Aneiennes coutumes d’Anj ine’’ 30
Vol IL poeom tumes d'Anjou et du Maine™, F, nos. 1392 and 1393,
. 2 “Registre criminel de Saint-Martin-des-Champs”, p. ciii: “An-
cennes coutumes d’Anjou et du Maine”, ¥, no. 1336, ’Vgl. (iln ’p. ﬁ)ré.
I serious cases false witnesses were hanged. ’
:; Beaumanoir, chap. 30, nos. 45 ¢ seg., Vol. I, p. 424, )
Wo must not confuse with the pillory the forked gibbets, that is,
posts or columns supporting blocks of wood, o which were bound tho
criminals who ‘l‘].a,d just beon hanged or strangled. Thess forked gibbets
were » sign of }th Justiee”, as a privilege of tho lords or of the munic-
ipalities.  See *‘Registre criminel do Baint-Martin-des-Champs’, pp.
g;ugﬂ:_ et ﬁg%}c flvherei-; W_ll]_l be found details on the gibbet of Paris. Cg‘
Ty os et pilori’; ““ Histoi instituti
mun.icipalea_s et ot ,pp' 25-, Flammermont, “ Histoire des institutions
® Bouteitler, ‘' Somme rural™, book 11, tit. 40, ed. 1621, p. 1494.
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harbored under this roof an outlaw incurred a discretionary fine,
and his house was demolished by order of court.

Imprisonment was at this period not regarded as genuinely a
punishment. Mostly it was a means of securing the accused’s ap-
pearance in & criminal case ; moreover, to the same end,?® they put
the plaintiff also in prison; and those also who could not pay fines
imposed ; but in this case it was rather an imprisonment for dcbt.2
There was also, in England and in certain parts of France, notably
in Normandy, an imprisonment ““ forte et dure”, which was, how-
ever, more a means of indirect restraint than a punishment ; it was
inflicted pending trial, and never for one who had already heen con-
victed.¥ The treatises also inform us that there were prisons for
the confinement of prisoners of war.?® And it is also true that in
certain cases, very rare however, imprisonment appears to have
been a real punishment. Beaumanoir says so plainly for false
witness, adding that if a fine is inadequate imprisonment may be
added.?® Are we to infer that there were several kinds of prisons?
One might think so, from a passage in the ““ Livre de jostice et dc
plet.” 3 Undoubtedly whoever possessed the right to do justice
had a prison. Even monasteries had them, not only for the exer-
cise of their secular jurisdiction, but also by virtue of spiritual au-
thority ; monks sentenced to oblivion were confined in them till

¥ Beaumanoeir, chap. 30, no. 36, Vol. I, p. 422; * Anciens coutumier-
de Picardie”, ed. Marnier, pp. 46 and 51; “*Registre criminel de Saints
Martin-des-Champs”, pp. civ ef seq.; “Anciennes coutumes d’Anjou
et du Maine”, F, no, 1273, Vol. I, p. 474. CJ. F, no. 1438, Vol. I, p.
517, for eases where one's goods can be returned to him.

25 Boe ““Etablissemenls de Saint Louis”, book T, chap. 104; “Livre
des usaiges et anciennes coustumes de la conté de Quynes”, no. 333, p.
169; “Livre des droiz et des gommandemens”’, no. 267, Vol. 1, p. 410;
*Grand coutumier de Normandic”, chap. 76, ed. Gruchy, p. 180.

19[;‘* “Registre criminel de Saint-Martin-des-Champs™, pp. ¢x, 130 and

27 In Normandy, imprisonment ‘‘forte et dure” implied thal a person

“eharged by public rumor was not also a doefendant on a charge brought

by an individual; he was none tho Iose put in prisom, and to make him
consent to examinafion ho was placed in close confinement (¢ dure prison ™},
“‘with little to eat and drink’’; but this punishment could not last more
than a year and a day. Scc what is said on this point in tho writer’s
*‘ Histoire du droit et des institutions de 1’Angleterte”, Vol. I1I, pp. 605
et ;%q_} Cf. “*Grand Coutumicr de Normandie”, chap. 68, ed. Gruchy,
P. : .

2 “Livre de jostice et de plet™, p. 119,

2 Bequmanoir, chap. 30, nos. 19, 45 ef s2q., Vol. I, pp. 416 and 424,

 “ Livro de jostice et de plet”, p. 119: **Thus the prisoncr is helped :
the name prison applied to the prison of a great lord, the prisoms for
thieves, the prison for enemies.” For the privileges enjoyed by certain
prisoners, espeeially as to preseription, See ‘‘Anciennes coutumes d’An-
jou et du Maine ™, F, nos. 865, 1081, 1142, 1143, Vol. II, pp. 311, 409.
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their death. But the royal power did not concern itself with pris-
ons until a late period, and then at first only with certain ones,
notably those of Paris. — The information that has come down
to us justifies the assertion that prisons, even in the Middle Ages,
were already places of debauchery and cryelty, whence the ac-
cused or the condemned came out more perverted than when they
had entered ® :

The pecuniary penaliies of the Middle Ages consisted chiefly in
total or partial confiscation and in various amounts of fines. Con-
fiscation was sometimes a principal, sometimes a secondary penalty.
In some cases it extended only to certain kinds of property, in others

to the party’s whole estate. A great diversity of practice appears

in the regional Customs. But they commonly limited confisca-
tion to personal property ; ‘this was the general system.® But this
might be accompanied by various sorts of harm inflicted on landed
property; houses were burned or demolished, meadows and fields
upturned, vineyards uprooted, etc.; the land afterwards to be re-
stored to the offender’s family. — This confiscation of personal
property, with devastation of landed property, was the regular
accompaniment of & sentence to a capital punishment; for this
involved the “ putting outside the law”, or what we would call to-
day civil death® It must be remembered, however, that confisca-
tion of fiefs was subject to special rules of feudal law. A general
confiscation of property, personal and real, is not prescribed in the
regional Customs ; it is found only for heresy or for “ 1ése majesté »
in Anjou and Maine.® In the earldom of Flanders it was limited

3 Beo, ou the prisons of SBaint-Martin-des-Champs, “ Registre criminel
de Saint-Martin-des-Champs”, p. ¢xix. For the ordinances regulating
prisons, see ordinance of December 24, 1398, Tsambert, Vol. VI, p. 826;
April 1410, Tsambert, Vol. VII, p. 230; regulation of May 1425, Isambert,
Vol. YITI, p. 698; ordinance on the police of the prisons of Paris, October
1485, fsambert, Vol. X1, p. 147. Cf. Letters of King John of 1351, de-
elaring that the abhots and superiors shall visit and console twice a month
in their prison the monks eondemned to oblivion: Fsambert, Vol. IV, p.
673. On the Chitelet prison, see Fagniez, ‘‘Fragment d'un répertoire
de jurisprudence parisienne au XVe siscle.”

# Beaumanoir devoted an entire chapter to this distinetion; ehap. 23,
Vol. I, p. 332

# D¢ Fontaines, **Conseil”, pp. 292 and 483; ‘““Etablissements, cou-
tumes, assises et arréts de Normandie”, ed. Marnier, p. 77; *‘ Anclennes
coutumces d’Anjou et du Maine”, F, nos. 1307, 1364 ef seq., 1433 ot seq.,
Vol. IT, pp. 484, 502, 515; L, nos. 116 et seq., Vob. IV, p. 196. The alder-
men of gertain cities had the right to prenounce this penalty of devasta-

- tion and house-burning on those who were “put outside the law'; see
gzigy, “‘Histoire de la ville ef des institutions de Saint-Omer®, pp. 218 to

5]5 umes d J!m]ou ot du M&lne » F, no |433 Vol. I1
b. - 3 ] - s
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to five crimes: ¥ treason to the liege lord, flight in a battle against
unbelievers, participation in an insurrection, heresy, and suicide ;
and even in these cases, enough must be reserved to support the
offender’s wife and children and pay his debts; the remainder
went to the lord.3” Bouteiller tells us that in the territory of Mor-
tagne, on the Escaut, confiscation had never been sanctioned, even
for personal property, in the case of the death penalty; for then,
indeed (he says), the punishment would fall on the heirs rather
than on the criminal himself. In certain eases, very rare however,
confiscation of personalty or demolition of the house was inflicted
although there had been no capital crime committed. Thus, he
who died while practicing usury incurred confiscation of personalty ;
and Beaumanoir informs us that if a person shelters an outlaw, he
is punished by a discretionary fine and his house demolished # —
Finally, in many cases, there might be a mere partial confiscation, —
usually of the subject of the offense, as, the merchandise sought
to be smuggled without paying duty.®®

On the other hand, the severity of the letter of the medieval
law was often lessened in practice, and even by royal ordinances.
The king, when he was the beneficiary of a general confiscation,
often gave back a part of the estate to the deceased’s relatives.*®
The practice of laying waste the fields and destroying or burning
the houses of those “ put outside the law ” fell into desuetude in
more than one locality. Letters of Charles V, of June, 1366,
abolished in Saint-Amand-en-Puele the custom of burning the
houses of capital offenders, by permitting the family to purchase
immunity.® '

Fines became less harsh, without the need of enactments to that
end. For fixing the fines, the amounts used in earlier times had
becn preserved of record and were used as precedents; so that, as
money diminished notably in value, this alone produced an appre-
ciable diminution of the penalty. For example, in the Frankish

3 Bouteiller, *“ Somme rurale”, book IT, Vol. 15, ed. 1621, p. 783.

- 36 Begumanoir speaks also of gomeral confiscation in ease of suicide,
chap. 69, no. 9, Vol, IT, p. 487. . .

7 The eatly regional Customs of Anjou and of Maine preseribe, also,
that he who profits by the confiseation shall pay the debts; thal was evi-
dently a principle of common law; sec “*Anciennes ecoutumes 4'Anjou
et du Maine”, F, no. 1166, Vol. 11, p. 442,

28 Beaumonsir, chap, 30, no. 36, Vol. I, p. 423,

# “*Livre des droiz et des commandemens™, no. 259, .

4 Sog, for example, the measures taken in favor of eertain relatives of
Pierre de la Broee, in Langlois, ** Le régne de Philippe 1117, p. 32, note 3.

4 Fsambert, Vol V, 253.
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epoch a penalty of sixty sous had been the typical royal finc in-
curred for violating the royal ban; there was also a minimum
fine, also typical, but varying according to the regional or folk-
law under which the offender lived.®? Now we find alse in the
feudal period these two common fines, the one heavy, the other

light; the first is still called * the fine of sixty sous,” the second,

which varies according to localities, is very often of five sous, and
is called in the texts simply “ fine ” (** amende ) or “ gage de la
loi,” that 1is, security required by local custom. Numerous
texts of the Custumals (too tedious to cite) speak of this “ fine
of sixty.sous’; it continued to be a very frequent one, even in
the latest Custumals of the Middle Ages, for example, in the
* Somme tural 7 of Bouteiller, and it persisted to the end of the
Old Régime In many regions.®

Independent of these two general fines (the one of sixty sous,
or heavy fine, the other of five, six, or seven sous, according to the
regional Customs and called “ amende de loi ”), there were other
pecunjary penalties more or less severe, but varying greatly accord-
ing to the regional Customs. In many cases the amount was
purely in discretion ; the guilty person was deemed to be *“in miseri-
cordiam regis ", and the fine could be more or less than sixty sous
according to the pleasurc of the judge. For instanee; according
to Beaumanoir, the amount was discretionary for the offender who
used violence in court, or who escaped after arrest for debt, or who
sheltered in his house a convict “ put outside the law,” or who
bore false witness, etc.® According to the early regional Customs
of Anjou and of Maine, the discretionary fine was applicable to
the plaintiff in a personal property case who relinquished his suit,

2 Bop, for example, Borelfus,  Beitriige zur Capitularienkritik’, pp.
159 and 167; e¢f. “*Leges”™, I, 227.

# Soo, for example, Beaumanoir, chap, 30, nos. 78, 88 ef seq., Vol I,
pp. 432 and 444 ; according to the first of these texts, he who injures the
grain is lable only to a fine of five sous. Soc also in regard to fines,
Tivre de jostice et de plet”, pp. 278 et seq.; on the fine of sixty sous, or
heavy fino, * Anclennes coutumes d’Aunjon et du Maine”, F, nos. 1398,
1401 et seqg., 1412 et seq., 1424, 1429, Vol. 11, pp. 508, 509, 511, 513, 514.
The early rogional Customs of Anjou and of Maine speak also of the
“amends de loi”, which in these regional Customs was of seven sous and
six_deniers; it was imposod especially upon those who did not pay their
quit-ronis or other money dues, and in certain lawsuits upon the losing
party, ete.; ibid., B, no. 171, Vol. I, p. 172; C, no. 160, Vol. I, p. 352;
E, nos. 108 et seq., Vol. I, p. 442; F, nos. 1399, 1407, 1416, 1426 el seq.,
1431, 1432, 1487, 1498, Vol. T1, p. 500 e seq.; I, mos. 130, 131, 153, 140,
141, Vol. II1, p. 283; L, nos. 318 et seq., Vol. IV, p. 273.  See also “ Livre
des droiz ot des commandements”’, in the alphabetical tahle, 5th fine,

# Beaymanotr, chap, 30, nos. 20, 35, 36, 45, Vol. I, pp. 417, 418, 422,
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the merchant who sold imitation cloth, the party whe wrongfully
resisted the enforcement of a royal mandate, the landholder who
executed a fraudulent deed to evade the relatives’ right of re-pur-
chase; and in other instances.®® Sometimes the regional Custom
itself fixed the amount, even in excess of sixty sous, keeping ordi-
narily to the tradition of the earlier law; thus the regional Cus-
tom of Anjou speaks in two cases of a fine of a hundred sous,
called “ relief d’homme ”,*¢ which was certainly borrowed from
the Capitularies legislation or even from the ecarlier folk-laws
(** Leges "").47 — In other cascs, the regional Custom fixed amounts
between the fine of sixty sous and the * amende de loi.”  Aec-
cording to Beaumanoir, for insult the fine varics according to the
station of the persons and the gravity of the case.*® The “ Etab-
lissements de Saint Louis ”* speak of a fine of fifteen sous for assault.
The same rule obtains in Vermandois, provided the victim is in no
danger of death or maiming.*® Other texts mention fines of ten
and twenty sous for blows, violence, and mere insults. This was
the most common punishment for lesser crimes; the rate alone
varied according to the different regional Customs.®® — Whenever
a fine did not seem sufficient, the judge could add imprisonment.™

As already noted, the multiplicity of fincs for errors in legal pro-

45 Spe “ Ancionnes eoutumes d’Anjou et du Maine”, E, nos. 78, 109,
115, 257, Vol. I, pp. 431, 442, 445, 543; F, nos. 661, 684, 1396, 1397,
Vol. 11, pp. 242, 249, 508; T, nos. 97, 129, 137, 289, Vol. 111, pp. 259, 283,
288 41%; T, no. 325, Vol. 1V, p. 280. .

4 A fine paid by the vassal in order o redeem his fief. (Note of the
Tr.
")7 “Btablissements de Saint Louis”, book 1, chapters 108 and 125.
Cf. Viollet, ** Etablissements de Saint Louis”, Vol. I, p. 246, :}‘he first
easc of this fine of a hundred sous and cone denier is where one s animal
hag killed a person, the owner being ignorant of its vice; for if he had
known its vice, he would have been hanged: * Etablissements de Baint
Louis”, book I, p. 125, Vol. T1, p. 236. The second case i3 that of a person
who, accused. of a capital erime, has furnished bail and then fled; ihe
surcty then in his place incurs the fine of a hundred gous and one denicr.
“Ftablissemenis de Saint Louis”, book I, ehap. 108, V’q]. I, p. 190,
Acgcording to the ““Livre des droiz ot des commandemens”, no, 344, tho
fine of n hundred sous and one donier is also applieable to an abandonment
of a charge of erime. But it cannot be inflicted upon a bhoy less than
fourteen years old for involuntary homicide. Bec ibid., no. 346.

48 Regumanosr, chap. 30, nos. 21 e seq. i

42 “Btablissements de Saint Louis’, book 11, chap. 24, Cf. Bordier,
“Philippe de Remi, sirc de Beunmanoir”, p. 389; Fiollel, ** Etablissemonts
de Baint Louis”, Vol. I, p. 246; Tanon, ‘*Le registro criminel de Saint-
Martin-des-Champs”’, p. 107. . . .

% In the following texts it was of ten, twenty, or thirty sous in Anjou
and Maine: ‘*Anciennes contumes d’Anjou et du Maine”, K, nos. 100,
101, 106, Vol. I, p. 438; I, nos. 1400, 1411, 1415, 1427, 1430, 1431, Vol.
II, pp. 509, 511, 514 ; I, nos. 120, 126, Vol. I1I, pp. 277, 280.

. Bequmanoir, chap. 30, no. 19, Vel. 1, p. 416.

195



§ 39¢] THE MIDDLE AGES {Pagr I, Trree IT
ceedings, — against the lawyers if they had faultily pleaded, and
against the judges if they had given an erroncous judgment,
at times very heavy, often led to the ruin of individuals and
even of communities.® Whenever the king’s court desired to
protect the loser from a similar misfortune, it inserted in the
decision a “ retenium ”, which exempted from a pertion of the
fine; e.g., in 1310, a judgment sentenced a party to pay a fine
of two thousand francs to the king, but with a ““ retentum ” that
he need pay only one thousand.® _

The king had always the power of making a total or partial
remssion of any punishment whatever, or of substituting one less
severe; he had even the right of removing the criminality and of
thus preventing or stopping prosecution. In the former case, he
granted “ Letters of Remission ”; in the second,  Letters of Aboli-
tion.” The former represented his power of pardon, the latter his
power of amnesty. There are numerous examples of these. Am-
nesty was granted at times to one or more individusals, at other
times to an entire city; thus the city of Paris obtained * letters
of abolition ” from the Regent during the captivity of King John,
dated August 10, 1358.% During the first part of the period here
treated the king apparently reserved as an essentially personal
privilege the right of granting Letters of Abolition of of Remission :
it did not belong to his officers or magistrates, unless he delegated
it to them in due form. Thus Letters of Charles VI, of September,
1398, allowed the provost of Paris to remit fines of ten pounds and
- over, in civil cases, to persons imprisoned for mon-payment.’s
Likewise, a mandate of Charles VI, of March 13, 1401, conferred
upon the Chancellor of France the right to grant, in council, all
the Letters of Abolition and of Remission.® The same privilege
was possessed by the great vassals of the crown, and was also con-

% For the ruin of certain communities ag a result of fines inflicted upon
them by the eourt of Parliament, see Flammermoni, ** Histoire des in-
stitutions munieipalos de Senlis”, pp. 23, 36, and 51.

8 Isambert, Vol. II1, p. 11.

 Bee, for example, Letters of King John of Decomber 9, 1357, Tsambert,
Vol. TV, p, 862; Tetters of the Regent, August 10, 1358, Fsambert, Vol. V,
P.35; Letters of King John, May 22, 1369, fsambert, Vol. V,p. 94 Letters
of Charles V, September 23, 1367, Isambert, Vol. V, p. 292, Bee also
Letters of Dischargo of Charles V of July 1373 in favor of tho lord of
Amhoise, who had eaused an officer of the king, while exercising his
duties, to be carried off by foree, kept in prison, and made to pay, granted
on condition that the guilty man pay a fine to the king, romain a week
In prison, and give satisfaction to the plaintiff. 7 sambert, Vol. V, p. 392,
Amnesty could thus be granted on certain conditions. See also M arnier,

[

“Anciens coutumiers de Pieardic”, p. 54,
5 Isambert, Vol. VI, p. $26. ® Ibid., Vol. VIII, p. 14,
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ceded to counts and barons; but it was not conceded to thelords
having ““ high justice "’ who were not also lords of manors, unless
they had acquired the right, either by grant or by usage.’” More
than once such Letters became the subject of mercenary traffic
by the possessors of this privilege or those through whose agency
they were obtained. :

7 ¢ Anciennes coutumes d’Anjon et du Maine”, E, nos. 11 and 13,

Vol. I, p. 391; I, nos. 15 and 17, Vol. 111, p. 181; L, nos. 308 and 310,
Vol. IV, p. 270,
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Cmaprer VII

GERMANY’S RECEPTION CF THE ROMAN LAW IN THE

EARLY 1500s!

§ 40. Reasons for Reception of the Loeal Law.  Intrinsie
Roman Law. Permanent Merit of the Bambergen-
Features of the CGerman gis. Recognilion of the
Law. The Italian Jurists. Bambergensis Qutside of

§41. Early Law Books Introduc- Bamborg.
ing the Ttalian Legal{ §43. The *Carolina.” Loecal Op-

. Learning into Crermany. position, The “‘Baving
The “Bambergensis Hals- Clanse.”
gerichtsordnung.”  Rela- | § 44. Comparison of the Carolina
tion of the Bambergensis and the Bambergensis.
to the Italian Legal Doe- Carcless Mannor of IPub-
trines. lieation. Varied Applica-

§ 42, The DPunishments of the tion of the Carolina. Gen-
Bambergensis.  Relation eral Effect of the Carolina.
of the Bambergensis to the

1 For the malter eontained in Chapters VIT-IX, the following writers
may be consulted : Malblank, ** Geschichte der peinlichen Gerichtsordnung
Kaiser Karl V." (1783); Henke, ** Grundriss einer (reschichte des deutschen
peinlichen Rechts” (2 vols. 1809), Vol. 11; Zipfl, *'Das alte Bamberger
Recht als Quelle der Carolina™ (1839); Herrmann, “Freiherr Johann v,
Schwarzenberg. Hin Beitrag zur Geschiehte des Criminalreehts™ (1841) ;
Von Wichier, *Gemeines Recht Deutschlands, inbesondere gemeines
dentsches Strafrecht” (1844); Warnkinig und L. Siein, *‘Franzisische
Staats- und Rechisgeschichte’’, IIT, pp. 611 ef seq.; Schaffner, ¥ Ge-
schichte der Rechtsverfassung Frankreicha™, 111, pp. 427 et seq., pp. 601
ef seq., IV, pp. 322 ef seq.; Késtlin, ‘ Geschichte des deutschen Strafrechts

_im Umnriss, horausgegeben von Gessler” (1859), pp. 200 et seq.; Geib,

] ehrbuch des deulschen Strafrechts”, I, pp. 240 ef seq.; Von Stintzing,
*‘Geschichte der populiren Titeratur des romisch-kanonischen Rechts in
Deutschland” (1867); Berner, “Die Strafgpesetzgebung in Deutschland
vom Jahre 1751 bis zur Gegenwart” (1867); Allard, * Histoire du droit
criminel an XVIeme sitele”’ (Paris, Leipzig, 1868); Von Holtzendorff,
“Handbuch des deutsehen Strafrechts®, T, pp. 67-143; (History of the
criminal 1aw of countries other than Germany, Von Holtzendorff, pp. 144~
238); Guiterbock, “*Die Entstehungsgeschichie ‘der Carolina auf Grund
archivalischer Forschungen™ (1876): Von Wichter, ‘“Beilagen zu Vor-
lesungen iiber das deutsche Strafrecht’ (1877), pp. 100 ef seq.; Brinnen-
meister, “Dic Quellen der Bambergensis, ein Beitrag zur Gleschichte des
doutschen Strafrechts” (1879); Von Stintzing, ** Geschichte der deutschen
Rechtawissenschaft™ (I, 1880).

Collectiong of the literature dealing with the matter eontained in these
chapters may be found especially in the following writers: G. W. Bokmer,
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§ 40. Reasons for Reception of the Roman Law.— Reception of
the Roman Law. — The reception of the Roman law, —or to speak
more correctly, the combination of Roman and German legal prin~
ciples, which, towards the end of the Middle Ages, came about in
the other domains of the law — could not long be excluded from
the province of criminal law. Here the change came about in a
much more correct manner. It lacked those inconsistencies and
incongruities which we so often find in the other branches of
the law, — the ill effects of which are in part so numerous in
our legal institutions, remaining even until the most medern times.
Tn great part, criminal law is nothing other than an application
of the generally prevalent philosophic truths and fundamental
rules of morality. Assuming the existence of the methods of
procedure requisite for the ascertainment of the facts involved in
the concrete case, that treasure of wisdom acquired by one
people may to a certain extent be transferred to the law of
another, without rendering it incongruous. This 18 so, just
as to-day the so-called general part of the criminal codes of
the most highly civilized nations is (with the exception of the sys-
tem of punishment) often transferred to nations that are less
civilized. And where their civilization is similar in degree, dif-
ferent States fecl the need of providing punishment for the same
acts. To a less extent than the private law does the criminal
law contain rules that are arbitrary or based upon expediency or
merely relics of the past. Its purpose is to protect the general
system of law, — that system from which it may at first glance
appear very different. Yet the wall which is designed to protect
this system may contain essentially the same construction, and
under some circumstances must contain the same coustruction.
But therc was more in the reception of the Roman law by the
criminal law than the mere absence of injury to either. The
“Handbueh der Literatur des Criminalrechts™ (1818); Ven Wichier,
“Lehrbuch deor romisch-doutschen Strafrechts” (2 vols. 1825, 1826);
Kappler, “Handbuch der Literatur des Criminalrechts™ (1838); (eib,
“Lehrbueh™, T; Nypels, ‘Lo droit pénal frangais progressif ot eomparé™
(Bruxelles, 1864); Binding, “COrundriss zn Vorlesungen iber gemeines
deutsches Strafrechtzs’” (2d ed. 1877). [Later writers are: FPfeilschifter,
‘‘Das Bamberger Landrecht, systematisch dargestelit” (Eriangen, 1898) ;
Kohter and Secheel, ““Dic Bambergische Halsgerichizsordnung™ (Halle,
1902); Zapf, “Die peinliche Cerichtsordnung Kaiser Karl V.” (Berlin,
1803); Oppermann, **Die Schuldlehre der Carolina® (Leipzig, 1904);
Christiant, **Die Treuhand der frankisechen Zeit'' (Breslan, 1912); Kan-
torowicz, ** Gobler’s Karolinenkommentar und seine Nachfolger’ (1004);

Kohler and Scheel, © Die Karolina und thre Vorgingerinnen ™ (3 vols, 1900~
1904). — Von Tair.]
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contact of the two systems led to a widening of principles, such:
as the Roman law presumably would never have attained and
such as would have taken the Germanic law a longer period to
acquire, if left to its original course of development.!

The Germanic Jaw primarily looked only to the external act vio-
lating aright. The element of inward guilt, to be sure, was not en-
tirely neglected ; but the crude and clumsy Jaw of proof was obliged
to stop at the guilty motive as manifested in external acts (which
to us now seem more and more inadequate for the ascertainment
of the real inner guilt). We may here call attention to the futile
laborings of the law-books of the later Middle Ages, especially e.g.,
in respect to negligence and self-defense. As we have seen, theol-
ogy, morality, the Canon and the Mosaic Law often proved them-
selves false guides. But all that was lacking in these respects
was to be found in the short and clear maxims of the Roman Law,
and in its certainty in application to individual cases. The later
Roman Law could, in many respects, be regarded as a system more
finished in its development than the native law. Resort was had
to the former where the latter no longer seemed suitably adapted
to the particular matter involved. This in the later Middle Ages
was often the case. :

Moreover, in the period whereof we speak, the old sturdy
Germanic freedom could no longer prevail. The existence of
the cities rendered necessary the maintenance of police and a
system of militia, —a new and different condition of affairs.
An altered status obtained for the princes and magistrates. A
greater protection was required by trade and commerce. In
spite of many far-reaching differences, life, as a whole, especially
in the cities, was more similar to the life of the early Roman
Empire than to that once lived by the old Germans among their
secluded villages and farms. For that protection now necessary
in matters of criminal law, the old Roman conception of offenses
(““ delicta ”*) was better suited than the maxims of the carly Ger-
man law. Instead of choosing the prolix and laborious method
of a special statute, it was simpler to treat the Roman Law as a.
more complete exposition of the local law. This was furthered
by the fact that it was considered nothing unusual to borrow
and transplant law and a system of justice from one city to
another. '

1 Proof of this is furnished by the English criminal law, which was
more, if not entirely, removed from the influence of the Roman Law.
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Permanent Features of the Germanic Eaw. — However, the
Roman Law had its defects. It was burdened with many irra-
tional and repellent deformities. Many of its features bore the
character of legislation enacted to serve temporary expediency,
and suffered from the fundamental scientific defect that, through
paying too little attention to the effect of criminal act, its ascer-
tainment of the underlying intention was superficial. Moreover,
it did not make sufficient distinetions in the definition of offenses ;
in general, it was subject to no restrictions in its treatment of
the individual. It was in these respects that the Germanic con-
ception of law had to be retained. There was no need to transfer
the deformities, the inconsistent and irrational features, which
were bound up with transitory historical conditions. There was
no need to give up the Germanic dcfinitions of offenses, which as
a whole rested upon firmer foundations. What was requisite
was to use as a foundation the Germanie conception of freedom, and
to base the subjection of the individual to the criminal law upon
his own free will. This was feasible at least to the extent that
every “ ex post facto ” application of a new statute to the detri-
ment of an individual was to be prohibited, and punishment was
to be permissible only under a statute of which the individual
has, or must be presumed to have, knowledge; and also to the
extent that, in the wording of statutes upon which the individual
is to rely in his actions, there should be found a guarantee to the
individual of his liberties, and not, as in the Roman law, & means
more surely to get at the culprit.

The Italian Jurists.? — This task had already been undertaken
on sound lines, and for the most part completed (although not
entirely without mistakes) by the Italian jurists. In Italy, earlier
than in France or Germany, the Germante law had come into con-
tact with the Roman. In that country there was more of refine-
ment and culture. Apart from the frequently awkward method
of expression and the subtle and often repellent technicalities,
one can here observe in the criminal law, as compared with that
of the Romans, a distinct increase of breadth® A beginning was

made towards tracing back to their ultimate and possibly uni- |

versal principles the case-decisions of the Roman authorities.

_ *[A full account of the history of eriminal law in Ttaly is given
in Eol- VIII of the present Series, Calisse’s “History of Italian Law.”
— Eb.

& (f, especially the discussion by Seeger in “ Der Gerichteaal"” (1872),
pP. 204 et seq. 204 '
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Oue need recsll only the manner in which the decisions under the
title of the Digest, ** Ad legem Aquiliam ”, were expounded, in
conjunction with the title “ De lege Cornelia de sicariis ” and the
statutory provisions for manslaughter and wounding; the manner
in which a general theory was advanced for the doctrines of the

‘applicability of new statutes, of self-defense, of attempt, of the

punishment of various participants in the same crime, and of
joint-wrongdoers. With a sure touch, the Italian jurists dis--
cerned those points wherein the Roman law, although its literal
acceptance would have been possible, yet ran contrary to the
general sense of justice. Many kinds of attempts at crime, and
even acts which according to our modern conception are merely
acts done in preparation for crime, were by the Roman law pun-
ished with the same penalties as the consummated crime. This is

" explained by the fact that the “Lex Cornelia ” was designed to

serve purposes of temporary expediency. These doctrines were
rejected by the Italians, on the ground of “ consuetudo generalis.”
From this same ° consuetudo generalis” were borrowed the
doctrines about theft and brigandage. '

Upon closer inquiry one finds the Italian statute law of the
medieval cities to have been the subject of so much study that
one cannot with truth speak of a lack of respect for the Germanic
law in the Italian lawbooks. And since, notoriousty, these learned
jurists exercised a controlling influence over the judicial practice,
any other result is scarcely conceivable. Neither the self-con-
scious citizenry of the Italian cities, nor the autocratic power of
the Italian princes, would have tolerated an open disregard for
the statutes. To be sure, in the Middle Ages, the theory of the
omnipotence of the State and statute law fell far short of its mod-
ern acceptance. That a doctrine which, necessarily, was derived

~ from the “‘ naturalis ratio ”” could not be rendered nugatory by a

command of the legislative power was a general rule, and one not
limited in its application to merely the province of criminal law.
Consequently we need not be surprised to find essays®on the
validity of statutes whose harshness, cspecially, in their effect upon

+ Here the theories of the jurists are founded upon a remarkable dis-
cussion by Richardus Malumbra at the beginning of the 1500s. He
advances the now generally aceepted theory of the retroastive effect of
later and milder penal statutes. Cf. Albericus de Rosate, ''Comment.
super Codicem ad leg. 7 C. de legg.”, and in regard to this, Seeger, “* Ab-
handlungen aus dem Strafrecht” (1862), IT, 1, pp. 52 el seq. o

5 Of, e.g. Hippolytus-de Marsiliis (died 1529), " Ad leg. Corn., de sicariis
L. Infamia’’, n. 16, n, 13.
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innocent persons, was notable; nor to encounter decisions holding
that some practice did not merit obscrvance since it was ““ mala
consuetudo ”,% or some statute was void as ““ contra bonos mores,” 7
Some writers,? e.g. Azo and the Glossators, mercly commented
upon the Roman law and explained it, but did not expound it
in the light of the “* generalis consuetudo ”, of the statutes, and
of actual practice. Other writers,® like Roffredus,® Guiliclmus
Durantis, and Jacobus de Belvisio ! dealt mainly with eriminal
procedure only. But writers on substantive law who here deserve
especial attention are: Albertus de Gandino (Gandinus),* at
the end of the 1200 s, Bartolus de Saxoferrato 12 in his commentary
on the law of Justinian, Baldus de Ubaldis (1328-1400), Bartolo-
meus de Saliceto (died 1412), and lastly Angelus Aretinus de
Gambilionibus (died 1450).% Among these the first place must
be accorded to Gandinus, Bartolus, and Aretinus. Ilowever,
it was not until the 1500 s, in the work of Julius Clarus,' that
the science of criminal law among the Italians reached its point of
highest development. By the time the reception of the Roman
law in Germany was being counteracted by the * Bambergensis "’
and the “ Carolina ”, it was exemplified in Italy in the work of
Angelus Aretinus; although most of the important and original
contributions to the substantive criminal law must perhaps be
ascribed to Bartolus. To him we shall have occasion to revert
in the discussion of individual theories. It is easy to understand
why, in Germany, relief from the unstable and defective systemy
of criminal justice was first sought from those writers who “ ex
professo ” had chosen criminal law for their subject, and also
were more readily to be understood than the commentaries on

the Digest and the Code; this especially applies to Gandinus and
Angelus Aretinus.'s :

S Bonifacius de Vitalinus, ** Rubr. quid sit aceusatio’, n. 113,
. ;:F’hpp%lgtus de Marsilits, “Practica causarum eriminalium?®, § “Re
wtat.”, n, 92, .
® The earliest treatise spocially devoted to criminal law was that of
’{Esagandmus de Romanciis (died 1284). Y, Savigny, * Geschichte™, V, p.
=» -
. * Coneerning those writers, ¢f. especially Sevigny, V and VT; Allard,
‘Histoire™, pp. 897 ef seq.; Biener, " Beitrige zur Gesehichte des Inguisi-
tionsprocesses™, pp. 93 et seq.; Rosshirt, “*Qlesehichie und System des
.deutschen Strafrechts” (3 vols., 1838-1839), I, pp. 208 et seq.
1 Died 1250. &% Born 1270, Died 1335. 2 “ Libellus de maleficiis.”
 Born 1314. Died 1357. 1 “Tractatus de maleficiis.”
* Born 1525. Died 1575. ‘Practies eriminalis s, Sententiarum re-
ceptarum L. V.” (1560, and many later editions).
1t References by Brunnenmeisier, p. 148.
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§ 41. Early Law Books Introducing the Italian Legal Doctrines
into Germany. — The effect of the new Italian learm.ng was seen
in Germany not only i the local legislation, but also in the popu-
lar literature, which sought to make the Roman law comprehc,r}-
sible to both the official judges and lay-justices (*Schéffen ™)
as well as to the educated public. The * Klag-spiegel Pl com-
posed about the middle of the 1400 s, and later edited by Sebastla_n
Brant, drew especially on the works of Azo, Roffredus, and Gandi-

nus. From the “ Klagspiegel 7 in its turn, and also directly

xr

from Gandinus, was derived the  Wormser Reformatlon ’ of
1498.2 This influence of the Italians is also met Wl.th{ _alt?nough
in an indistinet and indefinite manner, in the Mulmlllan}schen
Halsgerichtsordnungen ” for Tyrol (1499) and for the city (I)f
Radolphzell (1506). Those elements of crime which in the Middle
Ages were determinative of guilt were here al.ready .abando.nec'l.
The element of intention, ascertained by the judge in the indi-
vidual case, was judged according to the Homan—anon law as
the standard. Criminal punishment came to be treifted as the
State’s affair, and not as a penalty inflicted at the discretion of
he party injured. .

' 111?]' thgs'e i'orks wetre primarily systems of procedu_re. The 51!1')-
stantive law is dealt with only ineidentally and more or lfe:ss n-
adequately. 1t is best and most completely treated in the
“ Wormser Reformation.” But this, which Stobbe* ac(;urately
describes as a text-book raised to the level of & statute, is not lal.
complete code. In the ¢ Halsgerichtsordnung for Badolphzc
it is expressly stated : 3 “ Not all erimes that may possibly hftppen
are herein described and mentioned. Nevertheless -the judge,
with the advice or order of the council, . . . shall al§o in the cases
not herein mentioned condemn and punish every crime m”afcord-
ance with the circumstances and his best understanding.

iegel” i i Yleetion (hy no means
1 The ““Klagspiegel” is nothing more than a eo M
u_ujfon':ly sugfesl.:)aful) from the writings of a limited number of Ilalian

juriste. "This is the correct verdiet of Rrunnenmesster, p. 151, note.

2 s metater, pp. 120 ef seq. . o .

35}.u7%:;¢%?rggfr ‘Plgie Maxignjliamschqn Hﬂsgenphtgprdnun}.iggg&efi};
Beitrag zur (Geschichte des Strafrechts in Qesterreich “(ﬁl [JHarmerl's
“Vierteljahrsehrift”’, 1859, IV, pp. 151 et seq.). Anof‘lilefr L:ibgeh At
ordnung™ (i.e. criminal ende) was promulgated 1n”15 L:‘l:.' 1 ach, ang
the ** Niederdsterreichische Landesgerichtsordnung ™ of 1514 also ¢
criminal provisions:a 55 o

+ Siokbe, 11, . 335 el geq. -

i ?;gxlciner Rr(’}esehjehteqder Stadt Radolphzell (18256}, p. 385‘]1 ben

5% XXXf). “Und nachdem hierynn nit all -vbeltategll soh l;f;c ;esto
michten, beschrieben vnd ausgedruelt sind, so sollen doe. )
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The °‘ Bambergensis Halsgerichtsordnung.” — Another work,

of the early 1500 s, dealing with local law, and forming the founda-
tion of the later comprehensive imperial statute (the * Caro-
lina ”’), and becoming thereby the basis of German criminal law
for nearly three and a half centuries, viz. the “ Bambergensis 7,
was primarily a statute dealing with criminal procedure. As a
matter of fact, the most pressing need of the time was for cer-
tainty in the course of procedure and the rules of proof.” The
“ Bambergensis "', # composed by Freiherr Johann von Schwarz-
cnberg,? was, in other respects, npon the same plane with the
works which had preceded it. Like them, it can be regarded
either as a code, or as a popular texthook well spoken of and es-
teemed by the authorities, or, more properly, as both.'  To enact

minder der Vogt mit Rat oder Vrtheil der Rdt . . . aueh in denselben so nit
hyrinnen ausgedruckt sind, zu vrtheilen vnd zu straffen haben nach Irem
peslen versteen vnd gestalt einer yveden vheltat” )

_ T The substantive %aw was dealt with in the middle of the *‘ Bambergen~
#18” in conneetion with the passing of jndgment. Arts. 125-206. But
even here many provisions of procedure are intermingled.

8 Tiracted by Bishop Georg. -

* f. partienlarly Hérmann's interesting little work: *Johann Freiherr
v. Schwarzenberg.” Sechwarzenberg, born December 25th, 1463, belong-
ing to a Frankish noble family, first devoted himsclf to military affairs,
As a “'vir elarus armorum, belli arte primus®’, he acquired fame and honor,
aceompanying the Kaiser Maximilian on many of his expeditions. Then
— at least as early as 1501 — he was *Hofmeister™ (i.e. governor, lord-
mayor) of Bamberg and, as such, president of the high court of Bamberg,
which-towards the end of 1400 held the imporlani position of appellate
courd for the entire prineipality. Cf. Brunnenmeisler, p. 35. Later, he
was well known as an experienced, prudent, able, and serupulous man of
business. At the same time, although not attaining a particularly high
degree of culture or becoming master of the Latin language, he took a
part in the humanistic trend of his time, which had a leaning towards
classical antiquity. To make himself familiar with the Ttalian legal
loarning, ke was obliged to avail himsclf of the services of others, whose
names are 10 us nunknown. This makes for the most part his intelligent
estimaijon of the learned Italian jurists all the more extraordinary. The
customary earncstness of this remarkable man is exhibited in his various
didactic poems, such as ** Biichls wider das Zutrinken”, * Wider das Mord-
laster des Raunhens’, ¢ Kummertrost,” Composed in an extraordinarily
strong and heart-gripping siyle, they helong to the most notable literary
Productl.m_ls of their time. Ip the later years of his life, Schwarzenberg,
who was sincerely in sympathy with the Reformation, devoted himsclf to
the Frankish principality of the house of Brandenburg. In the second
halt of tho year 15622, we find him a, member of the Imperial Administra-
tive Counel (*Regiment”), of which he was at the iime in charge, in
place of the absent Kaiser Carl V. Tn 1512, he had staked his life for the
preservation of the “Landfriede” in Bamberg. Schwarzenberg died
Octoboer 21, 1528, Cf. Stintzing, " Geschichte”, I, pp. 612 ef seq.

10 Cf. tho preface: *° . . . haben des mere bedencken mijssen, wic wir
derselben leut vnbegreifflikeit zu hilff komen.” As is well known, the
edition of 1507 was fitted out with wood engravings and rhymed verses,
80 as to give it greater impressiveness. “ Wir haben auch in dieser vnser
ordnung vmnb eigentlicher merckung vnd beheltnuss willen des gemeinen
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a code in the modern sense {i.e. in which deliberate changes are
introduced into the law, or in which the law is completely set forth),
was not to be thought of, and certainly not in a principality of
small area' and importance. Legislation of this sovereign char-
acter was not in accordance with the spirit of the times. Of course,
prior to this time much new law had already been produced by
legislation ; .but the appropriate field for legislation was deemed
to be not so much the creation of new law as the presentation of
existing law. It was, at best, only in those cities which were freed
from their feudal superior, and in the imperial legislation itself,
that there existed thoughts of a power truly sovereign in the dis-
pensing of legislation. In the feudal districts, the feuda-l lor'd
could, in matters of private law, to a certain extent exercise his
control over his dependants, or he might enter into compacts
with them ; but legislation in its proper sense did not exist.

Relation of the Bambergensis to the Italian Legal Learning. —
Among the educated classes it was the Roman law —ue. the
Roman law as it was presented by the famous jurists; educated
in Ltaly, exercising control in the universities and ultimately in
the highest tribunals and the courts of the princes — which was
observed as the most complete law. Tt was regarded as the gen-
cral law, at least to the extent that, as opposed to it, every other
law was obliged to justify itself on the grounds of local necessity.
This may also be regarded as the view of the author of the Bam-
bergensis. It is further illustrated by the fact that Schwarzen-
berg hrd a profound respect for the Roman literature, and' in the
humanistic spirit of the times also underiook to popularize the
philosophical writings of Cicero.

The compiling of the entire Italian judicial practice in the
form of a code was not even to be contemplated. It was in many
respects too controversial and too full “of detailed and sul?tle
distinetions. The chief end to be attained was to render assist-
ance to the erude comprehension of the lower courts, not pre-
sided over by judges trained in the law. Hence the attitude
of the German legislator, as we shall now set it forth, appears
from the practical viewpoint to have been most sound :

Principles, which in the Italian legal practice were of undoubted
validity and seemed capable of clcar and simple expression, must
be enacted in the form of legislative commands. Abuses must -

mans, fignr vnd reumen . . . orden vnd drucken lassen™ (Preface, towards
the end). :
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be abolished by means of categorical prohibitions. (Here Schwarz-
enberg was, in his opinion, acting not so much the part of a legis-
lator as that of a guardian and protector of the existing law.)
On the other hand, where the Italian legal practice was contro-
versial or could not be clearly expressed, the most practical plan
was, — not, as had been done in the “ Radolphzeller Halsgerichts-
ordnung 7, to refer the matter to the “ best understanding  of
the ““ Schijffen ” — but to refer to that legal practice to which the
legislator himself had resorted. This reference to the Roman-
Italian rulc would apply only where the verdict of the “ Schoffen
of the lower courts in such cases had been rendered and in its
place would be substituted a judgment obtained by reference to
a * Collegium ” of learned jurists.!!

Even in our own day the legislator does not claim that he him-
gself has scttled all difficult questions. But there is a great dif-
ference between the position of the Bambergensis and that of the
modern legislator. Our own legislator proceeds upon the prin-
ciple that the law 13 primarily to be interpreted and supplemented
from itself. The rules expressly framed by him form a net, into
which all matters yet to be decided must be drawn, and from the
specific rules the general and fundamental principles are to be
derived. Schwarzenberg did not look at the matter in this light.
According to his viewpoint legal doctrine was superior to his
“ Halsgerichtsordnung.” That which he himself had not passed
upon was to be decded, not from analogy to the principles by
him accepted, but rather by a direct reference to the science of
the law, as laid down in the writings of the Italian jurists. Even
where he himself did not regard the accepted opinion of the jurists
as logically correct, he did not feel himself justified in departing
therefrom. This is clearly evident from his well-known state-
ment concerning bigamy. Schwarzenberg # declared this to be
a ‘“ fast schwere strefliche missthat , but because the “ Keyser-
lichen Recht” (i.e. the Ttalian legal doctrine} “ desshalb kein
todstraff setzen, so wil vns nit geziemen darauff ein todstraff zu

U This ebtaining of adviese, in all more important cases, from those
learned in the law was in aceordance with other contemporary legal
practices. It is well known that, as early as this, advice was sought at
other ecourts deemed Jearned in the law, the so-called * Oberhofen.’”
Since the 11005 the rule came more and more to prevail that serious
offenses should be tried before tho local sovereign and his court. .
Sgh)ulge,li‘qLehrbueh der Deutsehe Reichs- und Rechtsgeschichte” (3d
ed.), O.

12 Schwarzenberg, 146.
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ordnen.” ¥ This attitude must be borne in mind, in order to
understand the subscquent singular fate of the * Carolina.”

§ 42. The Penalties of the Bambergensis. — In its treatment
of punishments, the Italian legal practice was obliged to recognize
many deviations from the Roman law. The Roman system of
punishment. prevailed only insofar as it contained penalties which
were not unknown to the German law. Instead of the Roman
penalties of imprisonment, there obtained for the most part the
punishments by mutilation, of the later Middle Ages. 'This prin-
ciple was also adhered to by Schwarzenberg. He either adopted
the penalties of the existing Bamberger law, with which he was
familiar, or else left the choice of this or that kind of punishment
to judicial discretion. The manner of inflicting capital punish-
ment he left often to local custom.! The Italian legal learning
by no means covered the statute law in its entirety, although it
drew upon it_extensively for examples. All that range of acts
which we comprehend under the name of offenses against police
measures, or misdemeanors (* Uebertretungen ), were touched
upon only incidentally.

With far-reaching reforms in the substantive law and with new
ideas,? Schwarzenberg did not concern himself. He desired simply
to employ what had been established by the Italian legal practice
and make it available for Germany and primarily for Bamberg.?
Consequently it is not surprising that Schwarzenberg adopted
the system of punishments of his time, with a large share of 1ts
inhuman and even revolting features, and with its aggravated -

12 (f, Brunnenmeisier, p. 265. The extent to which respect for the
Roman law obtained in the Bambergensis is also to be seen in the dis-
tinetion betweon * furlum manifestom’ and *‘furtum nee manifestum.”™
This was taken from the Roman law, and was alien and eontradictory to
German legal conceptions {Arts. 183, 184). Ilere the Dambergensis
is more Roman than even the Italian legal practice itself. Cf. Brunnen-
metister, p. 280. . i

t However, in many cases the form of the death penalty is precisely
speeified, e.g. death by burning.

. * Brunnenmeisier, p. 5%, i

2 Tt, is incorrect to infer (as does Halschner, ¢ System des premssisehen
Strafrechts™ (1858) 1I, pp. 103 et seg.) that Article 146 of the **Bamber-
gensis” defined the special offense of child-murder in the modern sense.
At most it can be said that Schwarzenberg had an indefinite feeling that
under some cireumstanees the mitigation of the punishment was justifiablo.
The punishments for this erime in the neighboring Niirnberg were abso-
lutsly revolting, and for this reason there oeecur in the Bambergensis
the words ** darynnen verzweyfliung zu verhiiten.”’ It is also stated at the
end of the Article that the deed is an inhuman and unehristian one, and
entailed the punishments of burying alive and impaling wpon pikes if the
prevalence of the crime seemed to ronder speeial severity necessary.
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forms of capital punishment — burning, breaking on the wheel,
pinching with hot tongs, quartering, and burying alive. The
reproach which has here been heaped upon Schwarzenberg dur-
ing the past century of historical research is unjust. To have
created a substantial change in the prevailing system of punish-
ments would scarcely have been possible even for a powerful
lawgiver, — much less so for the feudal lord of a minor territory,
The system of community and civic life of the period did not
believe that it could protect itself against its enemies without severe
and harsh punishments. Moreover, whenever and so far as to
him it seemed possible, Schwarzenberg did, as a matter of fact,
show himself to be governed by feelings of humanity. This is
evidenced by his efforts to make more careful definitions, and by
his efforts, where some frightful penalties were being applied
indiseriminately to acts of both greater and lesser criminal grades,
to limit them to the former.? - Certainly he did not collect into
a general code all the kinds of punishment then contained in the
various special statutes of the South of Germany. Comparison
with the Niirnberg practice * shows that its punishments (which
were particularly cruel and harsh) were not adopted as a whole
by the Bambergensis. :

Relation of the Bambergensis to the Local Law. — The manner
in which the chief achievements of the Italian legal learning ¢
were assimilated by this author (who, while perhaps not an abso-
lute genius, was clear in thought and careful in investigation)
rendered his work far superior to the earlier “ Klagspiegel 7 (of
which he made use} and to the “ Wormser Reformation ” 7 and
the * Maximilianischen Ilalsgerichtsordnungen.”® The im-
proved distinction of ““dolus” {fraud or malice) and “ culpa ”

LR R e.f. Art. 162 “Item ein yeder mdrder oder todischleger hat (wo
er desshalb nit rechtmessig entsehuldigung aussfiirn kann) das leben
verwirkt. Aber nach gewohnheit etlicher gegont worden die Tiirsetzlichen
morder vod todtschleger einander gleych mit dem Rade gericht, darinnen

soll vnterscheyde gehalten werden. . . . €Y. Art. 156 relative to child
murder.

5 Brunnenmeisier, pp. 72 el seq.

& As Brunnenmeister a,ceurateﬁy shows, Schwarzenberg availed himself
espeecially of Gandinus and Aretinus, '

? Both are made use of. Cf. Brunnenmeister, pp. 172 ef seq.

15 Ogheso were not made use of by Schwarzenberg. Cf. Brunnenmeister,
. .

“*From the “ Bamberger Stadtrecht”, which Zépfl sought to show was
one of the chief sources of the Bambergensis, the latter borrowed only
a fow formulas of eriminal procedure. And these were in part given up
as meaningless by the ‘“Carolina.” Cf. Brunnenmeisier, pp. 1 e seg. and
especially p. 32,
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{(negligence),? the adoption of a doctrine of attempt, and the cor-
rect Itulian theory of self-defense,!® — these already had in all
essentials been correctly accepted in the * Klagspiegel.” But
besides these, we find in the Bambeérgensis a number of ex-
cellent definitions of offenses; for the most part they were taken
from the Italian jurists; but Schwarzenberg, being very familiar
with the native law, shows a certain freer method of treatment
and a frequent respect for the native law."

Just as the Italian legal learning seldom dealt with local rules
of punishment, out of which it seemed impossible to formulate
a general theory, so the Bambergensis did not concern itself
with criminal matters which were settled “ biirgerlich” (ie.
by local law), or, as the phrase also ran, “ im freundlichen Recht.”
Moreover, it did not concern itself with acts punishable only with
money fines or short imprisonment, and for which in no instance
was torture to be applied. The most it says on these subjects
is that certain acts are not of a serious criminal nature and should
only be punished “ biirgerlich” (3.e. according to the custom
of the locality).2 On the other hand, it was necessary, if the
desired legal protection in the province of criminal law was to be
effective, to do away with local custom ®* completely in the field
of criminal law proper {z.e., serious offenses), and to this extent
to treat the Italian legal practice as exclusively valid. This is
the meaning of Art. 125, so often cited.® This passage does not
forbid them to treat an act as criminal by analogy to 2 criminal
statute, as some? (in opposition to the general opinion) have
believed. Of such a rule the Ttalian legal practice of that time
had no thought, and it was far removed from the ideas of the

s Art. 172. o

10 Iy the consideration of participation in crime, in Art. 203, reference
is simply made to the Italians. : :

n Q. e.qg. Art. 194, “Von holtz stelen oder hawen.” L.

2 (. Henke, 11, p. 7. Hafacker in “Neues Archiv des Criminal-
techts®’, V, pp. 446 ¢l seq.; Brunnenmeister, p. 242,

8 The meaning of which might be eompletely perverted by the
*‘Sehoffen.”
©ode 0 Aber sunderlich ist zumercken in was sachen oder derselben
gleﬁ hen die Kayserlichen recht keinerley d;?ﬂe‘ainﬁeher straff am leben, eren
leyb, oder glidern setzen oder verhengen, das unsere Baphter'und- vrthey-
ler dawider auch niemant. zum .tode, oder sunst peinlich straffen . . ."
(“I% is especially to be observed in what cases and under what fasts:
‘analogous thereto the Roman law did not fix and infliet punishment of life
and limb, so that our judges and tribunals may in contradiction thereto
punish no one by eapital punishment or in any other way.”) .

15 . e.g. Feuerbuch, * Revigion der Grundsitze und Grundbegriffe des

positiven peinlichen Rechts’ {1799), pp. 26 et seq.; Birabaum, '‘Neuos
Archiv des Criminalrechts’’, 1 (1833), p. 591.
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‘later German doctrine. It was only the inferior judges to whom
analogies of this sort were forbidden.

Intrinsic Merit of the Bambergensis. — In respect to the funda-
mental conception of criminal law, no advance beyond the ideas
prevailing at the end of the Middle Ages is to be observed in the
Bambergensis. Clear expression is found of that same identi-
fication of divine and human justice which characterized the
later Middle Ages and continued so long into modern times.
This is to be scen in the penalties for blasphemy, heresy, sorcery,
and unchastity in crimes against nature. In an ecclesiastical
principality, anything different was not to be expected. More-
over, although the Bambergensis indulged somewhat in specu-
lation, we encounter no trace of a doubt as to whether or not
the cruel criminal law of the times was really justifiable.

Yet upon this religious and theological foundation we find
striking manifestations of a most ardent love for justice, a firm
moral earnestness in searching out and prosecuting cvery abuse,!®
and the fear of doing injustice to the poor and lowly.” It may
be true,®® in the striking phrase ©* of Sohm, that the Bambergensis
and the Carolina are texthooks of the Italian criminal law. Yet
when we consider the pithiness and appropriateness of their
language, and the manner in which this statutory sanction and
{as it were) adoption of an originally foreign law took place, we
may well régard it as a notable example of German industry,
«conscientiousness, and solidity. It is something of which we
may justly be proud. The Carolina was forthwith cited with
the greatest respect by the leading Italian jurists.

Recognition of the Bambergensis outside of Bamberg. — The
Bambergensis proved its value. Even outside of the prin-
cipality of Bamberg, inferior courts began to regard the expres-
sions of the Bambergensis as authoritative.”® Their attitude

18 Thuys, e.g., confiscation of property as a punishment for suicide iz not
allowed. However, the Bambergensis proceeds upon the principle, so
widespread in South Qermany, that eonfiscation of property is impliedly
entailed by all orimes meriting the death pesalty. Cf. ante, §§ 38 eof
seq.; also Brunnenmeister, pp. 21, 22 and 193 et seq.

1T Apt, 175: “wann zu grossen sachon (als zwischen dem einen
nutz. vnd des menschen plut) grosser ernsthafftiger fleiss gehért vnd
ankert sol werden.” (*Sinee in important matters {(as between the com-
mon good and human bloed) there belongs and should be exercised very
great earnestness and care.”) .

18 Cf. Von Savigny, ** Vom Berufe unserer Zeit fitr Gesetzgebung”, p. 52.

19 In Grinhut’s ** Zeitsehrift fiir das Privat- und éffentliche Recht der
Gegenwart'’ (1874), p. 263.

%o The prefaces to the various editions desecribe it as of service to cities,
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was furthered by the fact that the Bambergensis, in dealing with
points which did not seem to it to be sufficiently established in
legal practice, had observed cautious limitations, and within
certain bounds had preserved local custom. A short and popu-
larly esteemed encyclopedia® of the secular law of the times,
known as the “ Layenspiegel ', and composed by the secretary
to the Nordlingen council, Ulrich Tengler,® reproduced in its
third part, dealing with eriminal procedure, substantially the
contents of thec Bambergensis. This was expressed, however, in
a more theoretical form, in brief and general maxims. Through
this book the courts were given an even greater familiarity with
the Bambergensis and the Italian legal learning. In 1516, with
only a few changes, the Bambergensis, reproduced in the * Bran-
denburgische Halsgerichtsordnung ”, was introduced into the
Frankish territories of the margravate of Brandenhurg,

§ 43. The “ Carolina.” — Thus the Bambergensis now pre-
sented itself as the natural foundation for a general statute regu-
lating procedure in criminal courts (é.e. “ peinliche Gerichtsord-
nung ) and applying to the entire empire. In spite of the
complaints ! as to the shortcomings of the criminal law, repeatedly
brought to the knowledge of the Reichstag, no action had yet
been taken. But finally, at the Reichstag of Worms, in 1521,
the reform of criminal justice was again taken up, and this time
in earnest. The commission, for that purpose appointed, was
able on the 21st of April, 1521, to submit a draft to the States
for further action? This draft was essentially a reproduction of
the Bambergensis, but it also made use of the so-called “ Cor-
rectorium Bambergensis ”’, a collection of Bamberg decisions and
ordinances of the years 1507 to 1515, which explained, supple-
mented, and changed particular points in the Bambergensis.?’

communes, administrative couneils, official classes, ete. Cf. Biobbe,
“‘(legehichte der deutschen -Rechtsguellen™, p. 241, Concermng the
soparate editions, of. Rosshirf, ‘' Neues Archiv d. Criminalrechts”, IX,

. pp. 245 ef seq.; Stobbe (anfe). The first edition, by Hannsen Pfeyll, ap-

prared in Bamberg in 1607. The fivefollowing editions {i.c. until 1543) were
printed in Mainz by Schéffer. An altered edition appeared again in
Bamberg in 1580 (of this a second cdition in 1738). As to the later
efitions, see post, }
n (Y. Stinizing, * Geschichte der pop. Lit."”, p. 446; *‘ Feschichte der
Rechtswissensehalt™, pp. 85 ef seq.
# Pyblished first in 1509.
" 1(f. e.g. the Mainz memorial of the States of the empire to the Kaiser
in 1517. Cf. Harpprecht, ‘* Staatsarchiv”, I1T, p. 365 Giiterbock, p. 25.
2 (Literbock, p. 45. . .
& (f. a8 to the so-called ‘‘Correctorium”, Hokbach, in ““Neues Archiv
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This draft,* first submitted to the Administrative Council
(“ Reichsregiment ), did not become a law; nor did the
sccond draft proposed by the Administrative Council at
Niirnberg in 15245 A third draft was submitted to the
Reichstag at Spier in 1529. Finally, a fourth draft, submitted
in 1530 to the Reichstag at Augsburg, was enacted as law by
the Reichstag at Regensburg in July, 1532, under the name of
“ Kaiser Karls des funfften und des heyligen rémischen Reichs
peinlich gerichtsordnung.” 8

Local Oppotition. The ‘ Saving Clause.” — The opposition
which had to be overcome in the introduction of a crimina! code
of such a general nature consisted for the most part in the far-
reaching demmnd for the preservation of specific local rules of
law: Many States opposed the *‘ Ialsgerichtsordnung * because
they regarded it as an attack on their hard-won autonomy, and
as an encroachment upon the (extremely summary) method of
criminal justice practised by them. On behalf of the City of
Ulm, at the Town Assembly at Esslingen, in 1523, the following
declaration was made:? “The ‘Halsgerichtsordnung’ tends
solely to the disadvantage of the States of the realm, and can
only be understood as encouraging and fostering all criminals.”
Electoral Saxony, with other States, e.g. Electoral Brandenburg,
joined in opposing the ““ Halsgerichtsordnung ”, becausc its pro-
visions appeared irreconcilable with the Saxon law and the right
of “ Taidigung ” (private composition) # still in force there. The
result of these circumstances is to be seen in the so-called “ sal-

des Criminalrechts™, 1844, pp. 233 et seq., 1845, pp. 105 ¢t seq., 173 el seq.
Cf. also Gaterbock, pp. 61 ef seq.; Stintzing, I, p. 514

4 Schwarzenberg, although a member of the Administrative Couneil
(““ Reichsregiment’), probably took no part in the compoesition of the
first draft.

5 This draft was in recent times asccidentally re-discovered by Giter-
bock in the ** Konigsbergor Provineialarchiv.” (Cf. Guterbock, pp. 8b &
seq.) The manuseript had been brought to Kénigsberg by Sehwarzen-
berg, who in the years 1526 and 1527 resided at Kénigsberg with Duke
Albrecht of Prussin. It may well be maintained that Sehwarzenberg
took part in the preparation of the Nirnberg draft. Cf. Guterbock, p. 93.

¢ Qenerally referred to by the abbreviation P.G.O. (i.e. ‘peinliche
Grerichtsordnung ™) or C.C.C. {(i.e. “*Caroli constitutio eriminalis’}). As
a m;tt,er of fact, Charles V had done very little towards this legislative
WOr.

7 “‘The Halsgerichtsordnung sei niemandem mehr als den Reichsdtiden
zum Nachtheil erdacht und zu nichts fiirstéindiger, als alle Uebelthiter
zu harzen und zu pflanzen.” €f. Abegg in ** Archiv des Criminalrechts’
(N. F. 1854), pp. 441 el seq.

o 81.e “Wergeld” and “Busse.” Cf. the declaration of the Saxon
chiancellor Christian Baier, quoted by Giiferbock, pp. 136, 185.
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vatorische Clausel 7 ? (i.e. saving clause) of the preface to the

Carolina: *“Yet We, in gracious consideration of the electors,

the princes and the States, desire in no way to detract from their
ancient and well-cstablished legal and customary usages.” 10

Nevertheless, the Carolina was not hereby (as is often incor-
rectly assumed) ™ reduced to the mere position of a code offered
to the States for their aceeptance? Its provisions appear,
indeed, as a rule, as compared to the well-established legal customs,
to have only subsidiary validity.® But to some provisions, as
exceptions, is attributed the force of absolutely binding rules.
The limitation contained in the wording of the clause that new
laws in contravention to the Carolina were not to be introduced,
was also later ignored by the States of the realm. However,
other circumstances than the Saving Clause and the opposition
in support of local rules, contributed to the peculiar fate of the
Carolina.

§ 44. Comparison of the Carolina snd the Bambergensis. —
Both in its general plan and in by far the greater number of its
individual provisions, the Carolina corresponds very closely! to’
the Bambergensis, Like the Bambergensis, it is primarily a sys-
tem of procedure. Like the Bambergensis, it treats of the sub-
stantive criminal law incidentally, in dealing with sentences.’
General theories are in part treated, along with the crimes in
which they appear of especial importance, e.g. self-defense is
treated along with homicide.

Yet it is by no means a mere copy of the Bambergensis with
veeasional changes in those designations of persons and things
appropriate only to Bamberg. Apart from provisions relating
to procedure, an essential improvement can be noted in Article
145, which places very substantial limitations upon confiscation

" We find & similar clause in the ¢ Reichspolizeiordnungen’ (**Imperial
Poliee Regulations’). CYf. Stobbe, 1I, p. 186.

10 “Doeh wollen wir durch dise gnedige erinnerung Churfiirsten, Piir-
sten vond Stenden, an jren alten wolhergebrachien rechtmessigen vnd

“billichen gebreuchen, nichts benommen haben.”

11 B g. Geib, ** Lehrbuch des deutschen Strafrechts”, T, p. 276.

12 This econelusion is thoroughly confuted by Von Wdckier, ' Gemeines
Recht”, pp. 31 et seq. . Cf. also Guterbock, p. 194. :
62713 €. Stintzing, “Geschichte der deutschen Rechiswissenschalt™, p.

“Cf. Arts. 61, 104, 105, 135, 140, 204, and also Art. 218 dealing es-
pecially with abuses.

1 The number of Articles is different. The Bambergensis containg 278
Articles and the Carolina contains 219, )

2 Arts. 104-180.
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of property, and also in Article 218, dealing with various abuses,
The Carolina, since it sets forth the generally prevailing law,
corresponds even more closely than the Bambergensis to the
doctrines of the Italian legal practice. In various aspects may
be noticed the assistance received from the jurists, IT.ocal law,
as it was contained in the Bambergensis, is abandoned. The
activities of the Reformation, which had now intervened, had
led to changes in only a few passages, as, for example, the absence
in certain places of mention of the clergy.* The omission of Article
130 of the Bambergensis, dealing with heresy, was oceasicned not
so much by the view that heresy was not s crime, but rather
because spiritual jurisdiction was no longer recognized in the way
it had been recognized in Article 130.*

Carcless Manner of Publication. — The publication of this
new and important imperial statute was made in a peculiarly
careless manner. It was intended to be directly binding not only
upon the States of the empire, but also upon all subjects and de-
pendencies of the empire, and particularly upon all official authori-
ties. Publication took place at the press of the Mainz printer,
Ivo Schéffer, whe was given a special privilege for this purpose.
In this privilege it is declared : ““ es soll auch keynem andern ge-
druckten Abschiedt an eynichen ort inn oder ausserhalb gerichts
oder rechts geglaubt werden.” ® And yet not a single copy of the
original was retained by the imperial officials. Presumably
the only original text was the one delivered to the printer. The
principal edition of February, 1533 (there is a dispute as to the
existence of an earlier edition), is not free from typographieal
errors, and there is also no lack of mistakes in the writing and
editorial work of the original draft. Often these mistakes are
such as to make it difficult to ascertain the meaning.® Because
of these difficulties, an edition satisfying all critical requirements
is not extant, and indeed only became possible after Giiterbock’s
investigations of the original records.”

3 Cf. Stintzing, *Geschiehte”, I, pp. 628, 629,

4 Giiterbock, pp. 260 ef seq.

¥ Guterbock, p. 207. “Nqo faith or credit shall be given to any copy
printed in any other place within or without eourt or Iaw.”’

& Gterbock, pp. 217 ef seq.

7 Later editions were prepared by Koch, Reinhold Schmid, and Zopfl.
The edition by .R. Schmid also gives the text of the “Bambergensis.”
The 9d1t’;10n by Zapfl (1842) contains the “‘ Bambergensis”, the “ Branden-
burgica’, also the draft (i.e. preliminary draft) of 1521 (Worms) and thai
of 1529 (Speier), here referred to as the first and second drafts. An
edition by Zépfl in 1876 gives in a synoptie form the Carolina, the Bam-

218

CrarrEr VII] GERMANY'S RECEPTION OF THE ROMAN LAW [§44

Varied Application of the Carolina. — The Saving Clause of the
Carolina rendered possible a great diversity of conditions in the
various States. If in a given jurisdiction the abuses so vigorously
repudiated by the Carolina did not cxist, one might even hold
the opinion that all of the former law could be included under
the “ good customs theretofore in use ”, and that these therefore
had not been altered by the Carolina, and that consequently the
Carolina could be simply ignored. It was also possible to make
a special edition of the Carolina with modifications and supple-
ments, clearly showing, for the provincial courts, the rules which
were valid along with the Carolina as “ good * custom in varia-
tion therefrom. Or, again, Carolina might be adopted literally
and completely, and published without local addenda, on the
ground either that special customs in addition to the Carolina
did not there exist, or that the courts would not be in doubt in
respect to them,

All of these above-mentioned attitudes were taken. The
““ Rechtsbuch * of Rottweil, of 1546, and the statutes of the city
of Frankenhausen of 1558, merely reproduced their earlier law,
paying no attention to the Carolina. The new “ Brandenburgica
of 1582 was a reproduction of the “ Brandenburgica ™ of 1516,
with a few supplements referring to the Carolina. The “ Landes-

- orduung ”’ of Henneburg of 153% was a new compilation, consist-

ing of specific provisions of the Carolina and a repreduction of a
“ Landesorduung * of Tyrol of 1532.8 Publications of the Caro-
lina with no additions at all were made e.g. in Electoral Cologne
in 1538, in the “ Colner Reformation ”” of the secular courts, by
the Duke of Pomerania in 1566, and in 1564 by Duke Heinrich of
Braunschwcig-Wolfenbiittel. Simple instructions to the courts
to be guided by the Carolina were given in Electoral Brandenburg
in 1540,° and in the “ Hofgerichtsordnung ” of Celle in 1564.7

" Modifications of specific provisions only of the Carolina were

made e.g. in the Frankfurt “ Reformation” of 1578, and to a
greater extent in the ‘ Malefizprocessordnung” for Bavaria,

bergensis, the ‘‘Brandenburgica, and both the ahgve-mentioncd drafts.
A small editton by Zspft of the text only of the Carolina appeared in 1870.
Cf. also G. W. Béhmer, “Ueber die authentisehen Ausgaben der Caro-
lina’’ (%Milﬁngan, 1837). [But now see the citations in mote 1, § 40,
ante. — Ep.

3 This is based upen the “Malefizordoung” of 1499 and the “Frei-
burger Stadtrecht.” .

9 Halschner, “‘Geschichte des Brandenburgisch-Preussischen Straf--
rechts” (1855), p. 113. . -

1 Cf. Von Wachier, ‘ Gemeines Recht”, pp. 38 el seq.
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which formed the last part of the Bavarian “ Landrecht” of
1616.

General Effect of the Carolina. — As a matter of fact, the influ-
ence of the Carolina over the local laws was much stronger than
might be inferred from the wording of the Saving Clause. Ac-
tually, it obtained general force, to the extent that deviations
therefrom could not be justified by appeal to statute or special
custom. The intrinsic merit of the work secured for its common
law a predominance for a long period, in spite of the increasingly
prevailing tendencies towards local autonomy. )

Especially in the south of Germany, the services rendcred
by the Carolina to the legal conditions of the times were clearly
manifest. The greater exactness and precision of definition which
characterized the Carolina, as contrasted with earlier legislation,
were important features. The same may be said of its suppres-
sion of numerous abuscs, and of its climination of provisions in
the nature of rules of proof completely perverted or no longer
suitable in the new state of legal knowledge. As already noted,
the punishments of the Carolina, as contrasted with those of the
south of Germany, may upon the whole be regarded as mild. The
gradual elimination of “ Taidigung > (d.e. private composition)
and of judicial discretion in sentences, was a step in advance, even
though individual cases thereby lost the benefit of judgments
based upon humane considerations. But in the north of Ger-
mgny the case was somewhat different. There the Carolina
brought about an increase in the severity of penalties. Punish-
ments by mutilation had previously been practised but little.
The Carolina, by sanctioning the purely inquisitorial form of
" procedure, perhaps prevented the development of a form of pro-
cedure corresponding more nearly to the earlier German law.

3]

Caaprer VIIT

GERMANY IN THE LATE 1500s AND THE 1600s

§ 45. Relation of the Carolina to § 50. Abuses of the Criminal Law;
the Reformation.  Beli- the Case of Hoym,

%’ious Tolerance. Un- | § 51. Scantiness of Legislation.

rtunate Results of the Evazion of the Carolina.

Reformation. Berlich and Carpzov.
§ 46. The Literature of the 15005 | § 52. Recognition of the Principle
and 1600s. The Juris- of Mitigating Circum-
consults and the Law stances. Rise of Im-
Faculties. prisonment as a Penalty.
§ 47. Domination of Theology. Changes in the Law of
Witcheraft and Blasphemy Proof.
as Crimes. § 53. Doctrines as to Judicial Dis-

§48. Despotism of the Rulers. crotion in Defining Crimes.

§ 49, “Lase Majesté” as a Crime.

§ 45. Relation of the Carclina to the Reformation. — How
the Carolina can be termed! ““an achievement of the spirit of
the Reformation > is certainly not clear. This would have the
strange implication that the conscientiousness, with which the
Carolina infuses the criminal law, was not a general charac-
teristic of the Germanic spirit, but merely a special characteristic
of the spirit of the Reformation. The prominent men of the
times were indeed all under the influence of the Reformation;
this sufficiently explains the large share taken in the production

" of the Carolina by men such as Schwarzenberg and Baier.

Religious Tolerance. — As a matter of fact, the position taken
by the reformers was unfavorable, rather than favorable, to prog-
ress in the general conception of criminal law. Of course, since
the adherents of the Confession of Augsburg and the reformed
faith had obtained recognition from the Empire, there could be
no call for a common law punishment of the adherents of this
Confession; so too, in the Catholic States, the impropriety of
proceeding against them under the criminal law as heretics was

1 Thus Giilerbock, p. 207.
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gradually established. The logical consequence of the Reforma-
tion, since it demanded a free and open examination of religious
dogmas, would have led to a declaration that the punishment of
heresy was not permissible. But logic has not always been oh-
served by religious organizations; and ultimately the persecution
or tolerance of those of another faith came in the great majority
of cases to be merely a question of power.

Luther, to be sure, had at first expressly denied the existence
of the right to coerce another in a matter pertaining to faith;?2
it would be excellent to have faith and convictions entirely free.
But like Augustine, when he acquired greater power,? he changed
his opinions; moreover, the excesses of the Anabaptists and the
Peasants’ War warned him of the necessity of caution.? As is
well known, he wrote against the “ Meister Omnes ” and the
** false prophets ’, and advocated reform only through authority.
When even the mild-hearted Melanchthon ® found justification
for the punishment of certain heretics on the grounds of blas-
phemy (a theory which for a long time afterwards permitted in
Protestant countries a prosecution by criminal law of the various
scets),® it is not to be wondered at 7 that Calvin and his followers
preached and appear? to have practised the old persecutions
of heresy in their harshest and most repellent form. As a matter
of fact, the principle of freedom of rcligious faith was not achieved

? Cf. Luther's Works, published by Jenischer, Vol. 22, p. 85. 'As to the
extent o which obhedience is due to worldly guthority, ** Herosy ean never
be prevented by foree™, p. 90. :

3 (f. the writing: ‘' An den christlichen Adel deutscher Nation.”

¢ Cf. also Janet, “Histoire de la philosophie morale et politique™ (2

- vols,, Paris, 1868), T1, pp. 38 el seq.

5 Works, X1I, pp. 696 &f seq.

& Brunnemann, " Tractatus de inquisitionis procossu”, X, n. 2, asgerts
that if is eriminally punishable if any one denied the truth of the Eeu-
meniosl Counecil. Various punishmeonts (*exilium”, “‘deportatio’) were
inflicted by followers of the Evungelical churches, the death penalty was
inflieted by the Catholies. Among the former the punishments were
mitigated by appoal 1o Novel 129 (* Hmretici quiete viventes asperius
tractandi mon sunt’). The extent of the coneeption of blasphemy is
ovident from Damhouder, *‘ Praxis ror. erim.”, ¢. 60, n. 11. Hercunder is
included, according to Damhouder : *‘negare Dei filium non esse verum
hominom,*

* Cf. post, Part II, under * History of the Theories of Criminal Law.”

¥ Cf. notably the well-known and repulsive history of the condemnation
:‘a:nd' burning of Michsel Servetus in 1553 at Calvin's inatigation (Gaberel,

Histoire de l'église de Géndve” 31855 , IL, pp. 226 ef seq. A heresy trial
of Valentin (entilis was prevented in Geneva, — he was in 1566 executed
at Berne. The esteemed work of the Goneva divine, Theodor Beza, *De
hereticis a civili magistratu puniendis’ completely embraced the theories
of the Papists in regard to prosecutions of heresy.
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by the Reformers, and was not established until the period of
Philosophy in the 1700 s. '

Unfortunate Results of the Reformation. — The immediate
result of the Reformation was a retrogression in the general con-
ception of law.® While the antagonism between Church and
State during the Middle Ages had often led to a thoroughgoing
and critical examination of the doctrine of law and State, and the
power of even the Pope himself was often substantially limited
by appeal to the “ Lex naturz ”, the Reformers, in accordance
with the doctrine of Paul, *“ All authority is from God ”, readily
regarded divine and secular law as identical. Consequently their
theory of criminal law was nothing other than a complete identi-
fication of secular and divine justice. It was simply a justifica-
tion of the * status quo ”, based in one aspect upon the Bible and
in another upon motives of temporary expediency, without an
attempt to harmonize Christian love'® and cruel penalties™
In this respect, on the whole, the discussions of Thomas Aquinas,
not to mention many of a later date, had been of a somewhat
higher character.

§ 46. The Literature of the 16005 and 16008, — Powers of
thought and action were absorbed by the theological controversies.
This explains why, although the Carolina made some practical
improvement in legal conditions, one cannot speak of a scientific
administration of criminal law in Germany during the 1500s.
The work achieved during this time consisted simply in copving
what the Ttalians had written on points not covered by the Caro-
lina, and thus in supplementing the Carolina.! The German
writers did not interpret the Carolina as a code; they did not
devclop the principles of the Carolina and draw logical conelusions
therefrom, nor did they expound the statute primarily from the

¢ (f. Janet, and especially the accurate proof in Gierke, ‘‘Johannes
Althusins und die Entwicklung der naturrechtlichen Staatstheorien”
{Breslau, 18380}, pp. 64 ef seq., pp. 273, 275 ; Gderke, *' Dag deutsche Genos-
senschaftarecht”, Vol. TII (1881), pp. 625 el seq. i
. W . Luther's “Kirchenpostille, Predigten dber dic Evangelien”, 4, n.
“Trinitatis” (Works, edited by Plochmann, 13, p. 41): **Der Richter
dicnet Gott.” . .

1t ¢f. Calvind, **Institutiones Relig. Christ.”, Lib. IV, e. 20 n, 1:
;l e Deo jubente ab auctoritate omnia fieri . . . Divinis mandatiy

cisel"”

! Thus Perneder {died 1540) in his so—alled *‘Halsgerichtsordnung™
published often after his deuth (“Von Straf und Peen aller und ieder
Malefizhandlungen in kurzen Bericht genommen . . . '), says thal his.
work, in its explaining and widening of the Carelina, consists of the
common subsidiary law (Wachter, p. 77).
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statute itself. Their work was rather in the nature of supple-
mentary codification, by reference to the Roman law and the
Ttalian literature. Reference to the former, in the absence of
knowledge of legal history, was uncritical and often absurd ;
the best results were obtained when they simply copied the
Italian jurists. The learning of the latter had reached its zenith®
in Aegidius Bossius,? and above all in the lucid and learned treatise
of Julius Clarust The German writers were, however, less te-
dious when (as often) they adhered to the superficial and common-
place “ Praxis rerumn criminalium * of the Hollander, Damhouder ;
direct use of this was made in the practice, and it acquired a high
reputation in Germany. To all works of this character there is
more or less applicable the statement made by Wichter, in his
masterly treatise on the literature of this period anent that espe-
cially lifeless and depressing book by Ludwig Gilhausen, Arhor
judiciaria criminalis ”; he says: “ The articles of the Carolina
appear, so to speak, like great unmelted dumplings floating in a
broth eoncocted from the Roman Law and the Italian authorities.” ¢

* Along with these mention should be made of : Hippolitus de Marsiliis
(died 1529), judge in many cities of Lombardy, professor in Bologna
{*' Practica causarum criminalium ) ; Bonifacius de Vitalinis, ** Tractatus
super maleficiis” (the characteristies of this writer are too unfavorably
given by Allard, pp. 401,402 ; he is not so entirely devoid of original ideas
as Allard infers); Tiberius Decianus (died 1581), “* Tractatus eriminalis.”
This last-mentioned writer however does not merit the praise bestowed
upon him by Wadchler, p. 68. It is rather the fact that he apparently
clearly marks the beginning of the decline of the Italian learning. 1t 18
worthy of notice that in Decianus a beginning is found of the arrangement
of the so-called * geneval part” (now common to continental treatises on
eriminal law). Iis deduetions, however, are often arhitrary (e.g. his
dissussion concerning the * peena extraordinaria”, IX, 36, n. 3) and con-

_tradictory; and as a zealous Papist, Decianus was too much under the
influence of the Canon Law, e.g. cherished extreme views in regard to the
prosecution of hereties.

Tho most famous of the later Italian jurists was Prosper Farinacius
{died 1618). Tu his very voluminous writings he attempied to concen-
trate aifl that had been written. HRemarkable for their erudition, but
overwhelmed in a wilderness of eitations, his writings are difficult to read,
and often fail, amidst the mass of qualifications and distinetions, to reveal
the prineiple upon which he proeeeds in his decision of disputed questions;
they are laboricus and dry reading (**Opp. omnia”, 9 vols. fol., Frank-
furt, 1616, of which Vol. Il contains the ** Tractatus de testibus,” Vols. IV
and IX, “ Deecisiones Rot®™"}.

* A Senator of Milan, horn 1486, died 1546. “‘Tractatus varit qui
omnem fere criminum materiam complectuntur” (Venice, 1512},

4 Born 1525 at Alefandria, died 1575 at Saragossa, as adviser of Philip
II. ‘“*Sententiarum receptarum Libri V. 5. practica eriminglis’ (1560
first, with snecessive Commenlators ; hotes of Bajardus are also important).

$ As to Damhouder, ¢f. especially Stinizing, **Geschichte”, I, pp. 604
et seg. 'The earliest well-known edition is that of 1554,

¢ The first work.after the publication of the Carolina was a Latin
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Yet this method of dealing with the Carolina is not as strange
as it may seem. It was the intention of its authors that it should
be supplemented, not directly from itself, but rather from the
“ kaiserliche beschriebene Recht ”, d.e. from the Italian legal
practice, and from the local law. More accurately examined,
the misconception of that purpose is found, not in the literature
next following the Carolina but rather in that later literature
which treated the Carolina as a genuine code, to be supplemented
primarily from its own principles.

The Jurisconsuits and the Law Faculties. — It is also quite
possible that the really learned legal practice, which in that
period was represented not so much by the treatises and text-
books as by the “ Consilia” (opinions furnished to clients),’
always looked immediately for guidance to Italian legal science;
and that the Carolina, during the period immediately following
its first publication, merely had the effect of confirming opinions
elsewhere acquired. 'This is seen in the works e.g. of Joh. Fichard,®
Recorder of Frankfort-on-Main, and the most famous legal adviser
of his times,® and also in the works of Mynsinger.¥ The Carolina
was not intended for the really learned jurists. This explains
why, even in those States where the Carolina had been specially
promulgated, the jurists of high reputation continued to base
their opinions, not on the Carolina, but on the Roman and Italian

translation of the same by Gobler, 15643. A later and better Latin para-
phrase is that by Remus (*' Nemesis Caroline ™) published in 1594. Both
these were again edited in 1837 by Abegg. Other works completing the
system of the Carolina ave: Gobler, ** Der Rochten Spiegel” (Frankfuri,
1560); Heinrich Rauchdorn, ‘‘DPractiea und Process peinlicher Hals-
gerichtsordnung™ (1564); Joh. Arn ». Dorneck, **Practica und Process
peinlicher Gerichtshandlung’ (1576); Abrekam Sawr, “Biraffbuch’™
{first in 1577); Vigel, ** Constitutiones Carolinz publicorum judieiorum
(1583, in spite of the praise bestowed upon it by Wiehter, this work is not.
much superior to the others mentioned above}; Tarpprecht, ‘* Tractatus
criminalis” {first in 1603). Kilian Kondg's ** Practica und Process der
(Gerichtsleuffte, nach Sechsischem gebrauch’ ete. (first in 1541} contains

" little concerning eriminal law. (Cf. also Hélschner, p. 121, note; Geid, 1,

pp. 287 ef seq.;. Stinlzing, ** Geschichte™, T, pp. 630 et seq.)

7 In the beginning, they would have little to do with the seldom lu-
erative eriminal cases; moreover the jurists werc also often cleries, and
therefore could rofase to take part in the “ Blutgerieht” (**Blood court™,
i.€. eriminal eourt). Cf. Stntzing, T, p. .

8 Coneerning Fichard, ¢f. Stinizing, I, pp. 580 el seq.

* Of. “Consilia” (1590 fol.) Cons. 61. Hare, in gea]ing with a case
coming hefore the court in 1549, the provisions of the Carolina concern-
ing homicide resulting from chance medley wore not ohserved.

10 Mynsinger, < Observ.”, I11, 8, in discussing the punishment of attempt
makes no mention of the Carolina. {As to Mynsinger, born 1514, died

1588, of. Stintzing, 1, pp. 485 ¢f seq.)
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authorities. Indeed, they invoked the Carolina for the most
part only upon an appeal reviewing the proceedings in a lower
court, to determine whether or not a lower court had erred.!
Consequently the scientific and practical activitics and abilities
of the higher courts, and especially of the law faculties (who were
constantly acquiring more and more of a dominating influence in
practice), are not to be judged by the above-mentioned literature.
The practical business of giving advice and rendering opinions was
extraordinarily remunerative and held in much henor; it made
such demands upon the time of jurists of reputation that they did
not aspire to literary activity, but left this to those of more subor-
dinate and mediocre abilities.!? The  Consilia ” of Fichard and
of the Tiibingen Faculty give evidenee of a far superior grade of
legal practice than one would surmise from the scientifically
valueless literature. They reveal that moral earnestness and
courage which defended the oppressed against the: despotism of
princes,” and brought the law faculties gradually to that high
position which they maintained during the ensutng three cen-
turies. _

§ 47. Domination  of Theology. Witcheraft. Blasphemy. —
Therc were two enemies against whom legal science was obliged
to defend itself. These were the bigoted theology and the despot-
ism of the princes. Tt is notable that the assistance of the power
of the princes later served to overcome theology. _

The domination of theology manifested itsclf in many partic-
ulars. The most important was the atrocitics of the wiicheraft
trials, by which (far more than by war or plagne) many regions
during the 15005 and 1600s were periodically decimated.! At
beginning, to be sure, the Church had vigorously condemned

N Of. Seeger, “Dic strafrechtlichen Consilia Tubingensia von t‘ier
Griindung der Universitit bis zum Jahre 16007 (Tiibingen, 1879, p. 33.

2 Thid,, pp- 28 and 31 ef seq. , .

18 (. the “Consilinm der Sichardt’schen Sammlung”, cited by Seeger..

U I general, since the middle of the 1500s, the activity of the learned
jurigts in eriminal eauses became more extensive {(¢f. L_S‘tﬁtgel,’:‘Dle Ent-
wicklung des golehrten Richtorthums in dentsehen Territorien™, T (1872),
pp. 349 et seq., and Stintzing, ** Geschichte ”, T, p. 635}, After the middle
of the 1500, the eriminal law was treated as a _distinet and separate aub-
jeet, e.g. in Tiibingen, Jena, Rostock, Ingolstadt (¢f. Stinfzing, I, p. 635).

1'¢Yf. especially ‘Soldan, ‘*Geschichte der Hexenprocesse™, recantly re-
vised by Heppe (2 vols., 1880), and Vorn Wiichler, ** Beitrige zur dg}:tschen
Goschichte”, pp. 81 et seq., pp. 277 et seq.; Stinizing, ‘‘Geschichte™, I, pp-
641 et seq. In the bishopric of Bamberg, e.g., with a popnlation of 100,000,
there were executed, during the years 1627-1630, 285 persons. A witeh-
eraft judge in Fulda in 18 years brought his number of death sentences up
to a total of 700,
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belief in the possibility of an alliance with the Devil? But later
it recognized it officially. There was no more effective way to
arouse the people to fanaticism against heretics than to make it
clear to them that the heretics were in league with the Devil.®
‘Thus, in Arras, in 1459, a large number of the Waldenscs were
burned to death, on the ground of an alleged alliance with the
Devil. In 1484, Innocent VIII ordered the judges commis-
sioned to sit in hercsy cases for Germany, Heinrich Institor
{Krimer) and Jacob Sprenger (both of them professors of
theology), to prosecute sorcerers also with the utmost zeal
With the approval of the Faculty of Theology of Cologne
there was composed for these two heresy judges the so-called
“ Malleus maleficarum 7 (* Hammer of Witches ™), a formal
treatise on the beliefl In witches and their inquisition. The
inquisition of witches, especially with the use of torture,
now acquired truly revolting features.

The Bambergensis* and the Carolina 3 had proceeded with
some moderation, since they made sorcery a crime punishable
with death at the stuke, only when it was injurious to others. In
other cases the penalties were left to judicial discretion. En-
lightened men, such as Fichard,® denounced the charges of noc-
turnal dauces and intercourse with the Devil as products of the
imagination. But judicial practice, inspired by theology and at

" the same time fearing it,’ soon began to throw aside thelimitations

imposed by the Carolina.®! Invoking the same principle as in
other matters, it declared the Mosaic law to be a command un-
cquivocally binding upon the authorities.®* And so, with all
seriousness, the judicial trials investigated the various kinds of
alliances with the Devil.® Upon the whole the Protestant theol-

2 Charles the Great in 785 had ratified a decree prepared by the Synod
of PPaderborn, by which expression of belief in witcheraft was forbidden.
Cf. Seldan-Heppe, I, p. 128.

3 Von Wachier, p. 89.

¢ Bambergensis, 131.

3 Carolipa, 109. )

¢ “Teutsche Rathsehlage”, p. 112. :

" Leyser, as is well-known, would not willingly take issue with the
theologians. He {wice changed his opinion in regard to incense, each
time to bring himself into harmony with the theclogians of the eountry
in which he lectured. (Cf. Sp. 586, n, 1.)

® Aceording to the *'Constitutiones Saxonieae™ of 1572, IV, 2, death
by burning was the penalty even if no harm had been wrought. Sooth-
saying and magie also entailed the death pemalty (by the sword).

* {f. Exodus, xxii, 18: “*Thou shalt not suffer a witch to live.”

1 Cf, e.g. Carpzop, ** Practica nova Imperialis Saxonica rerum erimina-

lium '’ {1635), qu. 49 n. 23 ef seq.
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ogy,!! constantly more and more bigoted, was just as active as

the Catholic theology in its incitement of the prosecution of
witches. There may often be found in the libraries peacefully
bound together in the same volume the produets of this insane
superstition of both Catholic and Protestant theologians, who
in other matters were contending furiously.

Another evidence of this domination of theology is to be found
in the fact that (by virtue of the above-mentioned opinion about
the direct obligation of many expressions in the Bible) * the right
of the magistrates and rulers to remit death senlences was success-
fully contested”® As against “Lex divina ”, that power of the
“ Princeps ”, to which the ITtalian writers had such frequent re-
course, did not appear to obtain. In doubtful cases of this char-
acter the rulers even referred the matter to the clergy for their
opinion; this was done even until the 1700 s.M

Still another example of the zeal of the bigoted clergy is seen in-

the severe punishment 1* of blasphemy; '® so, too, in the punish-
ment of unchastiy, in many of the Protestant countries,’” and
especially in Electoral Saxony, where the power of orthodoxy was
supreme. There we find death by the sword prescribed for
adultery,’® and unless special reasons for mitigation (and in prac-

1t However, in some of the Protestant eountries the rulers took a
rational attitude (e.g. Mecklenburg, Wiirtemberg).

12 In one of the opinions rendered by the Faculty of Tiibingen in 1695,
the view was sustained that the civil authority could straightway inflict
a penalty valid under the Mosaic law (Harpprecht, ' Consil.”, 53, n. 17,18.)

1 (Y. concerning reference of eases to the theologians for their opinions,
cspeeially in reference to mitigation of punishment, Leyser, “8p.t 597,
n. 28, 30, Leyser was of the opinion that in homicide there could be no
perlpd of limitation against tho punishment, and no mitigation of the
punishment (e.g. because of the youth of the offender}, since the divine
command was expressnd without qualifieation. A Brandenburg case was
referred to theologians for their opinion, whether the death penally eoutd
he remittod in the case of persons seemingly not responsible.

3 According to Frolich v. Fralichburg's *Commentar zur P.G.0.”"
(1710}, I1, 211, the clergy in deciding the question whether a child was a
human being or a monster considered whether or not it could have been
bhaptized.

. 1% In Saxony the more serious cases of sacrilege were punished by breal-
ing on the wheel. Carpzor, I1, qu. 89 n. 18 ef seq.

#6 The generally lenient Tibingen Faculty (Harpprechl, “(Consilia™, 81}
in 1680, in a not extreme ease, imposed the death penaliy, and in 1706 in
a more serious case imposed the death penalty in an aggravated form.
The bigotted Brunnemann (*Tractatus de inquisitionis proeessu”, 9, n.

1) reports a ease in which the Frankfort Faculty had imposed a rgentence

of cutting out the tongue, and adds “nec cjus me poenitet.”

17 In 1681, the Faculty of Tibingen sentenced to death with the sword
a boy of seventeen apparently physically and morally depraved, .for
sodomy with animals.

18 The *Kursichsiche Constitution' of 1543 provided death by the
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tice these were apparently quite liberal) could be invoked, this
penalty was for a long time relentlessly carried out.'®
The distinction between the provinces of the temporal and

spiritual judges finally became so confused, that in Protestant

countries where the clergy were more or less given “de facto”
recognition as State officials, the Courts pronounced the regular
punishments of the Church. . ;

§ 48. Despotism of the Rulers. —The Protestant theology
also tended to strengthen the principle of the omnipotence of the
sovereign, by casting upon it the lustre of divine authority. This
power of the ** Princeps ”, by application of the Roman maxim
“ Princeps legibus solutus ”,? had already been given a very
questionable extension from the Italian jurists. The Reformers
made direct use of the secular authorities, especially in the States
of the empire, for the spreading of their doctrines. Consequently
they often preached absolute submission to established authority,?
even to a bad ruler. The established authority was to them the
direct representative of God. The maxim of Theodor Beza: * “ Rei
publicze quidem interest, non modo ne quis re sua . . . sed
etiam se ipso . . . male utatur”, laid the foundation for a
power of the State in matters pertaining to police regulation
that was absolutely despotic in character.

This absolute power was_even considered a sufficient basis for

the enactment of higher penalties than would otherwise have
been justifiable, on the ground that the offender had transgressed

a supreme command of the ruler and repudiated the ruler’s author-
ity Tor example, in contravention of the common law, it was

gword for adultery of the husband as well as the wife, and this punishment
was to be inflicted upon the third party even in a case where there was
forgiveness on the part of the injurcd spouse. Carpzov, 11, qu. 54 n. 32
el seq. : .

9 The influence of the clergy also led directly to judgments containing
a false moralizing element. In Zofingen {(Switzerland) in 1613, pursuant
to a decigion obtained after reference to the elergy, a man was beheaded
beonuse he had not saved his wife in an accident. Osenbriggen, “Btue-

dien”, pp- 2, 3.

2t Thus, by a judgment given in Carpzor, IT, qu. 92 n. 37, a usurer was
sentenced to death, net only without honorable burial, but also without

" receiving the Sacrament.

1 Cf. Theod. Reinkingk, “De regimine smeulari” (1613 ed. 1) 1, 2, e.
12, n. 8 et seq., who, however, in accordance with the iddle Agey theory
would hold the ** princeps” bound by *leges divine” and ‘“naturales.”’

$ (. Calvini, ** Institutiones Relig. Christ.”, IV, 22 e 2, 3, 27.

* “Da hereticiz”, p. 23 (od. of 1555). ) . .

. .4 ¢f. the **kursichsisches Mandat’’ of 1584 concerning the punishment.
of poaching, *von Niemand uns trotzen lassen.” ]
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deemed justifiable to punish with heavy penalties the stealing of
wild deer,® since this was prejudicial to the exercise by the prince
of his noble passion for the chase. Where the property or any
other special interest of the ruler seemed jeopardized, it was con-
sidered justifiable to ignore all ordinary limits in the fixing of
penalties.®

§ 49. The Crime of ‘' Lase Majests.” — The crime of “lése maj-
esté ”’, which was gradually made to cover attacks upon the
States and their rulers, possessed often, as formerly in the time
of the Roman Cwsars, a terrible significance. It was used even
by the Protestant theologians and their zealots as a means to
destroy their opponents and to prosecute heresy. As is well
known, Craco, the Saxon privy councillor, suffered martrydom
with slow torture at the command of the Electoral Prince August,
herausc he was accused of a2 conspiracy to introduce Calvinism
‘into Electoral Saxony.! As in the time of the Roman emperors,

a political minister’s failure, actual or apparent, in acts of State,

was attributed to disloyalty; and the prince’s prior sanction signi-
fied little if after the event his altered opinion condemned it.
Moreover, no distinction was made between the private interests

s Tn Wiirtemberg, towards the end of the 15008, the punishment of
putting out of the eyes was inflieted for stealing deer. Emperor Fer-
dinand I interfered with thiz custom {gf. Kress, 158, § 5 n. 3). Cf. as
in the punishment of poaching during this period, alzo Koth, “ Geschichte
des Forst- und Jagdwesens in Deutsehland®, pp. 468 ef seq. In Tyrol, at
the beginning of the 1700s, the extreme penality was a senience to the
galloys: Frolich v, Fritichburg, * Commentar zur P.G.0." 11, 4, 6.

¢ A royal deeree (“constilution’) of Braunschweig-Liineburg of the
3d of January, 1593, against adultery and harlotry, madc the latter
punishable with the sword when committed in churches, cloisters, or “auf
unseren Schlissern® (Kress, ““Commentar”’, Supplement, p. 851). An
Edict of Hannover of Sept. 12th, 1681, imposed death by hanging for
theft of the royal silver plate, without distinetion-as to how much or how
little wasstolen (Kress, p. 851). CJ. also in the 1700 8, the Royal Prussian
Edict of Jan. 4, 1736, against stealing within the royal palace (**Corpus
Conslitutionum Marehicarum”, II, Abth. IIT, N. 75). As an example
of legislation of this character is frequently cited a Prussian Edict of 1759 .
“If an advoeate or attorney or any other such person shall have the pre-
sumption to cause-a direet petition in a legal proceeding or plea for a
pardon to be presented to his Royal Majesty by soldiers, or if any other
of the people be prevailed upon by him to present to his Royal Majesty
a direct petition in a settled and decided ease, then shall his Royal Ma.jest.i
such person . ... cause to0 he hung and eanse a dog to he hung wit
him.,” Cf. also, Berner, ‘‘Lehrbuch des deutschen Strafrechts™, § 54,
and eoncerning this Brandenburg-Prussian legislation, ¢f. the exposition
{somewhat too lenient “however) of Abegy in Hitzig's *‘Zeitschrift fiir
Criminalrechtspflege in den Preussischen Staaten™ {1836, Supplement,
Pp. 129 el seq). ’

! Cf. Kiuckhohn, “*Der Sturz der Krytoelavinisten in EKursachsen’®
£125774} in Ven Sybel's ** Historisecher Zeitschrift'’, Vol. 18 (1867}, pp. 77—
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of the princes and the interests of the country® Thus, in the
outrageous proceedings for treason against Crell, the Chancellor
of Electoral Saxony, who after a ten-years’ imprisonment was In
1601 brought to the secaffold, the charges were that this once
powerful counselor of the electoral prince had asserted for the
prince prerogatives which he did not possess, had aroused dis-
cord in the royal court, and had incited the prince to a hatred of
his consort? In the times from the 1700s on, when ministers

“were all-powerful (and sufficient mischief may indeed be laid at

their doors), their office was for these reasons not without its
dangers.? Even to hold a high position might later become high
treason on the part of the overthrown favorite. Leyser ® even
discusses in all seriousness whether ‘- Ministrissimatus *’ (1.e. the
preferred position of an all-powerful minister} does not in itself
constitute a crime. o

Other IHustrations of the Despotism of the Rulers. — Moreover,
when they were not concerned in furthering some base interest,
the rulers began te gratify their individual whims and caprices
in defining offenses and in fixing the penalties. * Superiori nihil
impossibile '’ is the statement of Brunnemann, when advising the
utmost extremity in threatening punishments. The “ Constitu-
tiones Saxonice 7 (1572) ¢ no longer regarded the limitation im-
posed by the Carolina upon the introduction of new crimes into
the law. DBlumlacher, in the preface to his commentary upon
the Carolina, makes an express statement in regard to this:
“ Hodie quilibet Princeps in territorio dicitur esse Imperator.” 7
In 1710, by an ordinance of the Elector of Hannover, mistakes
of masons and carpenters whereby danger of fire could arise
were punishable by imprisonment at hard labor in the galleys
for life. By another of these ordinances in 1726 a negligent
bankruptey was punishable with the galleys, and a fraudulent

bankruptey with life imprisonment.? However, judicial practice

2 (f. Leyser, “8p.”, 575, n. 2, concerning the trial of the unfortunate
Baron Gortz, executed in Sweden.

3 Leyser, ** 8peculum ”, 571 n. 55, 56.

* Ibid., 575, n. 5, speaks of the peculiar practice of questioning of
the Faculties eoneerning the punishment of ministers.

5 Ibid., 570. -

¢ For example, the old Saxon Iaw in respeet to rape was restored, and
theft was punished by new rules. Cf. IV, 31, 33.

7 This unlimited power of legislation was based upon the provisions of
the Peace of Westphalia. Cf. J. R. A. § 171, Verb. **Demjenigen nach-
gelebt werden soll, was' ete.

f The edicts against the gypsies are alzo notable. They were'by im-
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soon began a successful opposition to ordinances of this char-
acter. _

The power of the rulers manifested itself not only in antocratic
legislation, but also by interfering 'in the trial and decision of
individual cases. Already in the Italian jurists % was to be found
the principle that the sovereign “ ex plenitudine potestatis " not
only can remit penalties but also can inflict penalties and correct
errors in judicial decisions, and that in so doing he is not bound
by the ordinary rules of procedure.? Thus, while increasing
limitations were being placed upon the rght of the judges and the
lords of inferior courts to remit punishments, and the modern
pardoning power of the rulers was being developed, there often
came about in the several States an expansion of the power of
the rulers in the matter of increasing punishments. In Branden-
burg, and later in the Kingdom of Prussia, the ruler became the
regular source to which appeal was taken for the review of criminal
cases of a more serious character, and to which all the appropriate

proceedings had always to be submitted. Tt is easy to see how -

this often led to perverse, albeit well meant, decisions.”* The
judges, moreover, in accordance with the Roman traditions, gave
broad support to the right of the * Princeps ” to proceed of his
own motion directly against those who were cnemies of the country
and therefore also against enemies of its rulers, — just as had
heen done by the possessor of the Roman sovereign power, against
those guilty of * perduellio.” '

§ 50. Abuses of the Criminal Law. — Tt is therefore not sur-
prising that, in certain cases, the old idea of regarding the right

perial law declared to be without rights (“Polizeiord. 15777, tit. 28).
According to an Ldiet of Frederick William I of Prussia, Oet. 5, 1725,
gypsics who were found in the country and were over eighteen years of
age were mercilessly punished on the gallows. -

3 (f. e.g. Bossius, tit. **de homicidiis”, n, 97 of seqg. The maxim how-
ever is older. Kress, *Comment.”, Art. 99, § 3, infers that where &
judge has passed too lenicnt a sentence, he ean apply to the * princeps”
to have it eorrocted. .

19 Often during the 1700 s the judgments of the faculties were drawn
in form of advices to the prinecs, especially if the statutory law seemed to
the “Collegium ' o be too severe. .

1 ¢, Helschner, * Geschichte”, p. 14%.

u (f. Fickard, ** Teutsche Rathschlige”, cons. 70, n. 11 ef seq- “In

eonsistorio prineipis ngn requiritur ordo processus™; a maxim which
however here referred only to the emperocr.

¥ Reinkingk, **De regimine sme.”, I, 2, e. 12, n. 35; Pufendorf, “De
jure nat.”’, VIII, e. 3, § 33: ‘“‘aliquando absque ambagibus processus ab
executione fieri imitium gueat’ (1). Cf. also Leyser, ‘' Speculum”, 641
n. 12, 646 n. 7, who relies upon L. 16, § 10, D. **de peenis”, and in extrema
cases approved of putting to death with peison )5 S
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of administering justice as essentially a property right led to some
infamous compromises for the suppression of justice. Thus, when
von Hoym,! the President of the Exchequer of Electoral Saxeny,
who ha..d been guilty of numerous briberies, embezzlements,
instigation of money frauds and extraordinary extortions against
his te_rlants, was prosecuted, with much display in 1693, he got
off with paying to the Elector the sum of 200,000 thaler; the
alleged offenses were as good as proven; an application of torture
had procured from von Hoym a confession; but the poor tenants
never got any redress and he was reinstated in all his old digni-
ties.? )

Carpzov * breaks out in complaints against the evil judges of
the lower courts (and of the higher courts as well) who make a
businessout of inflicting fines and are not ashamed to say in public:

Well, God be praised, the ledger makes an excellent showing this
year in offenses and fines.” . As late as the end of the 1700 5 there
was a small principality (which fortunately has long since been
mediatized), in which a court commissioner travelled about for
the purpose of extorting high money fines by instituting absurd
prosccutions for adultery,? so that the homes and estates of many
people were sold at auction to the court Jews. Ultimately this
unbelievably scandalous practice was energetically suppressed
by the Supreme Court of the Empire.® :

§ 51. Scantiness of Legislation. Evasion of the Carolina ;
Berlich and Carpzov. — However, along with this insincere and
despotic administration of the law,! here and there the opinions

1Cf. Helbig, ** Die kursiichsische Kamme riasident von Hoym”, in th
periodical * Im neuen Reich” (1873),.1T, p]ip 473 el seq. v °

i No form of underhand dealing, and no violation of law or contraet,
were disdained in getting their hands on anyone whose persecution was
desired by the lord or his favorites. Leyser, “Speculum’’, 572, n. 6,
_spealc_mg of & trick of this kind done in the vieinity of Hamburg 1664,
calls it a **dolus bonus,” and remarks *‘nee improbe aclum.”

3 Praectiea”, ITI, qu. 116, n. 13 e seq.

t Thus, a man scventy-two ﬁrears of age was fined 1200 guilder on ac-
count of two aets of adultery al eged to have been committed many years
P R iothels fiir peia! |

ibliothek fiir peinl. Rechtswissensehaft™ (1797, Vol. I}, p. 2, pp.

278 et seq. . The Rescript of the Imperial Supreme Court (“Reilzzhska.l:*:xl;-
mel;g:;'mhﬁ_ ) Wa,aﬁdaa.ed May lgt-h, 1793. '

metimes offenders were hung mcrely that the petty ruler might

show that he ,possessed the privilege of ““Blood ba,l;.”ny. Olc]sg}c%p,

Obscrv. erim.” V, 19:; “Vae tibi gai hoe modo jura jurisdictionemque

tuam tueri desideres et actum peri imperii.” Gmelin (*Grundsitze iber

Verbrechen und Strafen”, 1785, p. 292) relates that it was reported to him
that a nobleman in opposition to the opinion of a law faculty caused a

_ g;.i;o’]’ler to be hanged in order to demonstrate his possession of the “Blood
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of the Courts and law faculties were gradually acquiring an influ-
ence, in mitigating the cruel punishments * and in making criminal
justice serviceable to the well-being of the public at large’ As

2 In the 1600 = the administration of eriminal law, reflecting the condi-
tions of the times alternately varied between barbarous severity and an
almost ineoneeivable leniency and a tacit immunity to the most notorious
eriminals when they later ccased their eriminal activities. 1o Lbhis respeect,
et the informadion gathered by Niemeyer, from the acts of the lian-
noverian court of Meinersen, “Ucber Criminalverbrochien, peinl Strafe
und deren Vollzichung bes. aus alter Zeit” (Lineburg, 1824}, pp. 61, 62,
104. Al the end of the 1500 s, justice was dealt oul, in Mecinersen and
vicinity, with severity in accordance with the Carolina. During the period
hetweon 1618 and 1660 grave crimes such as theft and evenmurder were
punished only with banishment, chureh penance, and moncy fines. On
{he other hand, little seruple was often shown in the sentenee and execu-
tion of death penalties; e.g., the officials in Meinersen considered it re-
markahla that a messenger who was to bring three death sentences from
the Holmstidter Faculty was obliged to wait two days and brought bacl
only two death scntences. Often the messeager on the same day on
which he transmitted the record would return with the death sentence!l
(Niemeyer, p. 116.) .

Concerning the revelting ernelty (occasionally shown in Hannover)
inflicting death by flies, wasps, ants — of. Freudentheil, ** Beilageheft zum
N. Archiv des Criminalreehts”, 1838, On the other hand, humorous
features were not entirely lacking. Oeceasionally, for the sake of a better
admenition and edneation in the case of the execution of punishments,
certain of the speetators were also, with the general approval of the
publie, cudgeled. Thus the officials in Meinersen, where a son had mur-
dered his father, eaused a number of grown up sons of peasants, after view-
inglglie exocution of the offendor, to he themselves cudgeled. Niemeyer,
. .

3 Tn the miligation of punishments thera long prevailed the influence of
the ancient legal econceptions. F.g., even in the 1600 s the request of a
“puella’” to marry the offender was reeognizod as a ground for not carry-
ing out a death sentence and for commending 1he offender to the pardon
of the lord of the land. Tn this way, espeeially in cases of adultery, death
sentonees were often avoided. €. Cerpzov, 11, gu. 88, n. 25, Many
later writers, failing to recognize the original meaning of the term, limited
this rule to the request of a ‘‘meretrix” (1) because she would thereby be
cnabled to live an honorable life. Cf. conira, Carpzov, TL, qu. 28, n. 25.
Mitigation might also be given for speeial ability of the offender in his
art, trade, or profession (¢f. Carpzor, 1. ¢. D. 62); the “Codex Max..
Bavaricus’” felt it necessary to specially repeal this as a mitigating eir-
cumstanee. The intercession of others was also regarded as a ground for
the interposition of the pardon of the rufer. Fickord, * Teutsche Rath~
schlige”, cons. 121, because of the intercession of the entire community
and because the offender was one ‘‘Anschnlicher von Adel™ (having the
appearance of nobility), changed to banishment and damages a sentence
to death by the sword. Use was also made of the provisions of the later
Roman law, in individual cases, to exempt persons of the higher rank
from punishments involving life or limb. Thus, in 1611, an academic
Couneil set up the prineiple that a student, who had eommitted theft,
should be spated, sinee he was *‘angeschener Leute Kind”, from under-
going the death penalty otherwise entailed hy theft. (Cf. Leyser, “'8p.”,
532, n. 15.)  The University of Leipzig in the 1600s availe itself of a
spocial ;Elap&l privilege whereby students of Leipzig were liable, for ** homi-
eidium”, o to Life imprisonment and ‘for theft, only to banishment.
The electoral Saxon legiﬁﬂ.tion felt it necessary to abolish this and es-
pecially- that- part referring. ta ughter, since it was contrary io
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_ amatter of fact, the judicial assumption of such powers was forced

upon the profession by the inactivity in legislation. The legis-
lation of the various States merely furnished solutions of single
points {(at most of doubtful value), and the imperial legis-
lation, after the enactment of the Carolina, almost completely
abandoned the field of criminal law. We encounter nothing other
than a few provisions relating to blasphemy, wanton oaths, and
profanity,* and sundry police regulations having to do with the
trades and professions, luxurious living, ete.® A draft was made
of an imperial statute to check the increasing excesses of duelling ; ®
this draft, which misguidedly treated the principals as guilty merely
of ordinary manslaughter and their seconds as accessories, was
not enacted as an imperial statute, but was given effect either
by the local law in various States or by the so-called * Duell-
mandaten ”’, which were based upon the same defective principle
and were out of harmony with public sentiment.”

Absolutely nothing was done by imperial legislation, and
extremely little by local legislation, towards substituting other
penalties for the punishments by mutilation which were so much
used in the Carolina and which gradually fcll more and more into
disfavor. Little was done by legislation towards lessening the
number of the simple and aggravated forms of death penalties
which were so frequent in the Carolina. The judges felt them-
selves obliged to evade the statute. This tendency undermined

divine command. Cf. Ziegler, ‘Do juribus majestatis™, Lib. I, ¢. 5, n
26, 27. Presumably there was some connection between these priviléges
of the University and the old “benefit of clergy.”. Carpzor, I, qu. 62,
n. 20 ef seq., was of the opinion that the benefit of olergy in Protestant
countries eould no. longer he recognized beeause of the transfer of the
]u.E'}SlethlIl to the civie authorities.

Transactio™ (i.e. settlement) with the party injured was also for a
long time given foree in mitigation. ~ Even Cerpzev, 1L, qu. 80 n. 11 e
seq., was of the epinion that transactio” did not exelude prosccution by
P‘he authqu];les, but that it preciuded the “pwena ordinaria.’” Later,

transactio” was regarded merely as a ground for mitigation of the
Bumsh_mex_lt by commendation to the pardon of the ruler. The view that
transactio” does not preclude publie punishment is to be found in Oide-
kop, I1, qu. 1. Also c’{. n. 23 et seq., of the same in regard to the many
abuses resulting from * transactio,” .
+R.I.O. of 1577, Tit. 1, § 2, Tit. 2and 3. :
¥ Concerning such matters, the Imperial police re tHions contained
quite extensive provisions. As to this and the partienlar provisions. there-
g;t}:ggortmerned, ¢f. Elben, **Zur Lehre von der Waarenfilsehung '™ (1881),
. et seq. .
da.t:elmpml opinions, July 1668, confirmed by imperial decree of same
* (f. especially -Heffter, ‘‘Lehrbuch des gemeinen deutschen Stral-

_ rechis”, § 370. E.g. “Braunschweig-Liineb. Duell-Edict" of 1687.
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the Tespect for the statute and ultimately led to almost complete
liberty of discretion in penalties. And it spread notably as soon
as the Carolina began to be treated, not as a more or less popular
abridgment of the Roman-Italian law, but rather as a code whose
principles and their deductions were to prevail over those of the
Roman-Italian practice in case of conflict. ‘

Berlich and Carpzov. — This last-mentioned method of deal-
ing with the Carolina is especially noticeable in the writings of
the Saxon jurists, Matthias Berlich ® and Benedict Carpzov.?
These jurists first gave an independent position to German crimi-
nal doctrine and practice by the citation and discussion of the
native German law and the numerous decisions of the Saxon
courts, especially of the Leipzig Bench of “ Schéffen.” Carpzov’s
work, in spite of the attacks of his contemporary, Oldekop,'? exer-

8 Berlich, “ Conclusiones practicabiles", I, qu. 20, n. 32: “Et certe in
delictis atque peenis dietindis magis ad Ordinationem Caroli erimin. guam
#d definitionem juris eivilis respiciendum est. Predicta enim ordinatio
juris communi derogat.” This work appeared first in the years 1615-1619.
‘As to Berlich, cf. Stintzing, 1, p. 736. )

¢ It cannot be maintained that Carpzov, in respeet to the general
theory of eriminal law, ks an advanec in comparison with the ltalian
writers. Tle ranks rather lower than Bossius and Clarus. (German legal
doetrine is mercly indebted to him and to bis predecessor Berlich for a
¢ertain independence, (““Nisi Berlich berlichizasset Carpzov non carp-
zoviagset1”') Carpzov's striving for eandor and his love of justice are
everywhere apparent; it is incorreet to charge him with extraordinary
saverity., (CF. e.g. ITT, qu. 116, n. 11 et seq., eoncerning the eruel, irra-
tional system of justice and its greed for monegr; also III, qu. 123, n. 20
e se(i]., concerning the judges’ independence of the orders of the ruler.)
But he is entirely lacking in the matter of form and arrangement. As a
bigoted adherent of the theclogical legal traditions, he regarded the
Mosaic law as “*jusdivinum ", having precedenee over the law of the land.
(Cf. I11, qu. 111, n. §9.) He also gave broad scope to the erime of heresy,
and indulged in a most absurd discussion of soreery. He also ofien con-
fused proof with substantive law, and the legal with the moral valuation

of an offense. His theory of “crimina excepta”, i.e. certain very grave.

erimes in which the usual fundamental maxims coneerning proof and jus-
tification should not be rcgarded, is very specious. 1t was however
shared by many others.

{Cf. as to Carpzov, especially J. S. F. Boehmer, “Prefatio ad Bened.
Carpzovii practicam.”’) Carpzov, born 1595, died 1666, was Professor
and “ Ordinarins” of the Leipzig Law Faculty and of the Bench of **Sahof-
fen.” Tt is suid that he pronounced twenty thousand judgments of death.
His famous ‘* Practica nova Imperialis Saxonica rerum eriminalium” first
appeared in 1638.

10 Oldekop, born 1597 at Hildesheim, had decidedly a subtler mind than
Carpzov. As a free-thinker he had serious doubts about the justice of
the witeheraft procedure; even at this early period, he offered the true
explanation of the strange conféssions made in such cases. He had a
better knowledge of the Roman law, and had more respect for statute
law, and he contended justly against the numerous arbitrary and ill-
founded deeisions appearing in a.rgzov. However, he had less knowl-
odge of and paid less attention to the native law, and for this reason he
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cised a predominating influence over the German practice for
nearly a century.! '

§ 52. Rocognition of the Principle of Mitigating Circumstances.
— The evasion of the Carolina was first accomplished by the

" introduction of numerous grounds for mitigation of punishments.

Already the later Italian practice ' had permitted the judge to
inquire whether the legislator, although the concrete case might
fairly be within the general provisions of the act, had exactly
such a case under contemplation.- The more the harsh penalties
of the Carolina, e.g., death penalties inflicted for the violation of
a mere property right, came to run contrary te public sentiment,
the more these grounds for mitigation were recognized. To be
sure, they often strike us as very strange, reminding us of the
reasoning of the old judgments of guilty with recommendation
to the grace of the ruler.?

Bise of Imprisonment as s Penalty. — In such deviations from
the statutory penalties, the judge exercised a free hand. One
consequence was (and here the maxim “‘ Salus reipublicz suprema
lex esto” came more and more to be applied, especially after
Pufendorf), that sentences of imprisonment in penitentiaries
(workhouses) mow came into vogue? These - institutions
does not have Carpzov’s historieal significance. (*‘Observationes erim.
u. contra Carpzovinm Tractatus.”)

11 In eastern Germany, Brunnemann's ‘* Tractatus de inguisitionis pro-
cessu’’ (first printed in 1648) was highly but undescrvedly astcemed.
He was Professor in Frankfort and dicd in 1672, There is absolutely
nothing original in this bigoted Protestant jurist. In the crudest manner
conceivable he continually eonfuses the funetions of the judge and the
legislator ; and his juristic arguments arc often simply nonsensical.

UCY. e.q Decianus, “Pr.”, VIIT, C. 14. Also Mynasinger, “ Observ.”
11, 30, infers that the judge generally has the right to change the punish-
ment, even if a “‘porna certa’” is fixed by the statute.

tIn a judgment of the Facully of Tiibingen, a reason for mitigating
the sentenee was that the father of the offender, guiliy of pillaging, through

. the punishment of his son ‘*would be plunged into great tribulation.”” In

Carﬂzou, IT, qu. 80, n. 100 are mentioned, as reasons for mitigation, the
plight of the offender's wife, and his young children still dependent, and
his promise of eompensation.

¥ A workhouse was erecied in Berne in 1615, in Basel in 1667, and in
Celle 1710-1731. Cf Wagnitz, “Iistorische Nachrichten und Bemar-
kungen iiber die merkwiirdigsten Zuchthiuser in Deutschland ' (1792),
II, pp. 143, 229. In Netherlands they had ‘‘ergastula nautica’’ which,
as stated by Damhouder, were often far more feared than torture and the
death penally, and of which Demhouder, “Praxis rer. crim.’”’ C. 151, draws

.a terrible picture. Resides convieted eriminals, there were sent here

vagabonds, persistent beggars, and even reprobate sons at the instance
of their paronts. However, ags Damhouder remarks, the people there

eonfined for the most part became worse (n. 24). Great severity of treal- -

ment alternated with an easy-going regimen of pleasant ease (card-playing,
ete.) in the “Popina.” On the other hand, Damhouder, “ Praxis™, 110,
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had been erected, since the beginning of the 1600s (first in
Liibeck in 1613, and in Hamburg in 1615), primarily as a police
measure, for the reception of unemployed vagabonds. Originat-
ing In the cities of the Netherlands, they found increasing approval
and wider imitation.! Sentences to ‘‘ opus publicum ”' 5 were
also imposed (for which authority could be found in the Roman
law), 1.e. to the building of roads, fortresses, castles and manor-
houses, to military service against the Turks,’ and even to labor
on the Venetian galleys. The treatment of the prisoners in these
mstitutions varied greatly, and the sentences of the judges were
thus indefinite in their consequences. Originally, the rasping
of foreign dyewoods was the most usual occupation for prisoners.”

On the other hand, the discretion of the judge might at any
time resort again to the old punishments by mutilation.® These
did not completely disappear until the beginning of the 1700s.

In the first third of the 1700 s, cutting off the hand (in certain

cases} is the only remaining punishment of this character.® More-

n. 59 makes mention of a beneficent school in Bruges for beggars and
other despisod persons. Conocerning the ereetion of penitontiaries and
workhouses in the Duchy of Holstein during the period 1730-1740, of.
Van Warnstedf, “Zur Lehre von dem Gemeinde-Verbdnden, kritische
Beleuchtung eines Rechtsstreits™” (1878), pp. 30 cf seq.

i Theod. Reinkingk, ** Do regimine sseularl et ecclesiastieo”, II, 1, c.
7, n. § recommends the establishment in each provinee of workhouses for
beggars, vagabonds, and idlers. (Y. also Pufendorf, **De jure maturs el
gontium”, VIII, e. 3, § 4.

5 Condemnation to “opus publicum” at the beginning of the 1600s.
Cf. Sande, ** Deels. Fris.”, 5, 9, dee. 3.

® Cf. e.g. Reinkingk, 11, 1, o. 8, who desecribes this as the *“optimus rele-
gand imodus.””  Opinion of the law faculty of Tiihingen in 1697 in Harp-
prechf, “Consilia™, I, 1, n. 139; also condemnation to twelve years mili-
tary service against the French, Harpprechi, 53, n. 64.

? Cf. coneerning the workhouses in the 1600s, especially Krauseld,
"' Miracula 8. Raspini”, (Merseburg, 1698) ; who on the authority of Tabor
draws a gloomy picture of the worldngs of the **Triga™, i.e. the gallows,
publie flogging, and banishment (*‘indurati homines his . . . pcenis non
emendantur, sed cfferuntur potius ut cxeandesenunt’”), and eomplains that
in spite of these eruel punishments, the eountry was infested with bands
of robbers and life and property were not safs: ad a substitute penalty
he recommends rasping houses [i.e. where the prisoners were obliged to
rasp wood used in dyes]. Cf, also ibid., pp. 52 el seq., and the *“ Ordnung’
of the Hamburger Ilouse of 1686. Such pietures are instructive, in view
of certain theories vbtaining at the present time.

. B Laulerbach, “Collegium theorstico-practienm™, 48, 19, n, 10 (Tii-
bingen 1690, et seq.) deelares himself decidedly opposed to corporal and
mutilating punishments. Kress, ‘‘Commentatio suecineta in Constitu-
tionem Criminalem Caroli ¥V’ (Hannovers, first ed., 1721), points out
that the putting out of eyos was pluinly no longer an effectual penalty.
Boehmer, ‘* Meditationos in Constitutionom Criminalem Carolinam” (1st
ed, 1770), 112, § 1, observed that cutting off the ears was made usc of
only in the ease of deserters.

* Cf. concerning a penalty of cutting off & hand inflicted in Oldenburg
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over, after the end of the 1600 s, the punishment of banishment
(for the State’s own subjects) came more and more into disfavor.!®
Public flogging was gradually replaced by imprisonment ' and
by corporal punishment not public. The numerous forms of
death penalty were slow to be repudiated.? Eminent jurists,”
however, protested against the indignities which in earlier times
were often inflicted upon the corpse of the offender; Carpzov
relates that even in his time the death penalty had in many cases
been supplanted by life imprisonment.

Change in Law of Proof. — Another field for unlimited judicial
discretion was the law of proof. The Carolina ™ had provided that

a conviction was not to be based merely upon. circumstantial

evidence. However, some Italian writers had advanced the
opinion that since in the * extraordinaria cognitio ”,'* the judge
was not bound by the rules of the “ judicia publica ”; and since
in that * cognitio ” he might inflict & * pena extraordinaria ”,
so he was also permitted, in a case where the proof was not con-
clusive, to inflict a * poena extraordinaria ”; this, however, was
less than the © peena ordinaria ” and could not consist of a death
penalty’® To harmonize this view with the provision of the
Carolina prohibiting the infliction of criminal punishment upon
mere cireumstantial evidence, that provision was deemed to apply
only to graver offenses in which torture could be applied and thus
sure proof by confession could be obtained.!” But even this last

as late as 1714, Leyser, “*Speeulum ™, 604 n. 3, and concerning a Mecklen-
burg case of this character in 1731, ¢f. n. 22 of the same,

18 Ag to the evils Tesulting from banishment, ¢f. Reinkingk, 1, ¢. IT, . 7.

1 In Berlich, ** Conel.”, V¥, 57, n. 5, can be scen the more frequent use
of “eareeratio” in the less serious of the graver offenscs, and as early as
1617 & Wiirtemburg ordinance substituted for corporal punishmont the
punishment of ““opus publiecum.” 1In Hannover, public flogging and the
pillory were abolished in 1727, Kress, Art. 198, §4 n. 1. .

12 from the philosophical viewpoint attacks were made upon capital

 punishment as early as Carpzov. Cf. Carpzov, ¥ Pr.” T, qu. 101, n. 26

et 33 p H 111 ry
13q(?f. however, Lhe hesilating arguments in Carpzos, “Pr.”, LI, qu.
131, n. 32, et seq.

4 Carolina, 69, 22. ey

18 [For these terms of eriminal procedure, see Esmein, * Higtory of Con-
tinental Criminal Procedure,” transl. Simpsen, in the present Serics,
passim. — Ep.} .

16 f, Julius Clarus, § fin., qu. 20, n. 4, e seq. _Ano_th‘e_ar Wn]l-‘]‘mown
application of the distinetion between “peena ordinaria and '‘poena
cxtraordinaria” was made when the inquisitorial provedure was first in-
troduced. At first this procedure was to result only in a ‘' peena exiraor-
dinaria.” ©f. Biener, © Beitrige zur Geschichte des Inqguisitionsprocesses ™,

. 5l.
b 7 (. Berlich, IV, 15 n. 8, IV, 16 n. 11, ¥, 46; Carpzor, 111, qu. 116.
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limitation was scon no longer observed. In all cases where
the judge was “ morally ” (z.e. actually) convinced of the guilt
of the offender, but there was an absence of the technical legal
proof, i.e. a confession, or the testimony of eye-witnesses, he
sentenced the offender to * extraordinary ” punishment, or
as it was later called, ““suspicion” punishment (““Verdacht-
strafe ”’).2® This measure was used in cases where, though the
commission ¥ of the act was proven, some onc of the elements
of the crime was not proven legally or even proven in any
sense, e.g. the live birth of a new-born child said to have been
killed by its mother 2 '

§ 53. Doctrines as to Judicial Discretion in Defining Crimes. —
In the case just considered, an act was punished which the statute
did not in any way make amenable to punishment. But, further-
more, in pursuance of this tendency, acts came to be punished
which were not even reached by any specific definition of a crime,
but were in the personal view of the court deemed to merit pun-
ishment; and this judicial extension of analogies was carried to a
pitch nowadays incomprehensible. For example, Kress? (who

more than any other of the writers on criminal law prior to Feuer--

bach was careful to abide within the statute), in classifying offenses
mnto crimes against the law of nature and offenses which merely
contravene positive law, proceeds to observe that for the former
the criterion is the “sana ratio ” rather than the * variantes
formulee juris civilis,” And although Leyser ? in one place com-
plains about the arbitrary reasonings of the jurists who decide
cases not according to the statute but according to their individual

views as to the propricty of the statutc for the case under consider- |

atlon, yet, when he comes to other cases, he proceeds in the same
manner as those whom he censures,? or else he concedes the anthor-

B Cf, C?‘dex Maxim. Bavarie Crim.” I, C. 12, § 11. Ia Electoral
Saxony the “Verda,chtstra.fe” had obtained statutory recognition at an
early date. Const. El Saxon.” 33, p. 4. Y. Carpzon, 11 qu. 81 n. 13.
‘liloweyqr, many had. raised sound objections against the propriety of this
. Buspicion punishment.” Bui practieal need carried the day in spite of
%1;3 1nco‘1"mct theort,a'hcal basis. Cf. Carpzov, TTT, qu. 142, n. 3 el seq., L.

. P De aceus.” 48, 2 was also relied upon.  Cf. Carpzov, IT, qu. 116,
n. .1)91, Leys\?s", Speculum™, 630, n. 11.
- Sonde, ** Decis. Trig.” 5, 9, defin. 3.
. ¥ Cf. Boghmer_, P Meditationes in C.C.C.", 131 § 55, who here punishes
simply for JSevitia in cadaver gommigsa.”
o iress, - ‘Commentatic suceineta in Constitutionem Criminalem
al;i::]‘.l V" (Hannovers, 1721), 112, 113, n. 2.
Speculum ', 537 n. 22,
* Cf. Halschner, p. 163.
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ity of custom (“ usus ) to correct the shortcomings of the statute.
Boehmer, who without doubt was the most important German
writer on criminal law prior to Feuerbach, is of the opinion that,
since “ salus reipublice ™ is the supreme guiding principle for
interpreting individual statutes, and is even, where the circum-
stances demand, superior to the statute, it is permissible to ex-
emplify this doctrine with offenders? He believes that no
penalties are unconditionally preseribed by the statute.
“ Augent, secant, temperant jurisconsulti’’; even death pen-
alties may be imposed where the statute speaks only of a
‘‘ peena arbitraria,”

Consequently there is nothing surprising in a judgment ren-
dered in 1721 by the Faculty of Helmstadt with Leyser’s approval.
A man charged with manslaughter pleaded self-defense, and the
case invelved considerable doubt because the records of the pro-
ceedings were in another State and could not be obtained; the
decision was that “ in ordef to protect the community from this
dangerous individual ”, he should be confined in a penitentiary
or some other well-guarded place at moderate labor for the rest
of his natural life. . Nor are we astonished that Bochmer, even in
cases of a complete acquittal after an inquisition (where the
torture was successfully undergone or the accused was put to his
oath of innocence), favored confinement in an * ergastulum pro-
hatorium.” Analogics ‘which from our viewpoint are simply
impossible were resorted to in order to punish acts which seemed
morally reprehensible or likely to be dangerous.®

Where the power of the judiciary was so absolute, partiality
was sometimes shown in the judgments. Often persons of higher

+ “Meditationes in C.C.C.7”, Art. 105 § 3. As to increasing the penalty,
sea Ziegler, “ Do juribus majestatiz™ {1681), T, ¢. 6, n. 13.

5 Berlich, IV, 15, n. 6, was, however, of a different opinion in regard
to “‘pwena arbitraria.” In accordance with the common law he would
Tecognize only ‘“‘poena peeuniaria’’ and banishment. According to Clarus,
§ fin., qu. 83, n. 11, a *pena arbitraria” should at least never amount
0 capital punishment. .

. % Sneh decisions may be seen in Berlich, IV, 36, n. 30. A prison guard
who had got with child an imprisoned maid-servant and fled with her
after she had destroyed her child, was without hesitation sentenced to
death by the sword ; and the same sentence was imposed on the girl.

The “apponere scalans ad fenestras’ was under certain circumstances.
t0 be punished with death, IV, n. 20. Improprieties were punished under
the title of ““Stollionatus™ (Carpzow, 111, qu. 133, n. 2, ef seq.). Thus, in
1695, tho Faeulty at Tibingen unhesitatingly punished a man for mere
failure to keep a promise. Harpprechf, “Consil.” 47. Leyser, *'Specu-
lum?’, 581, n. 8, considers the death penalty as legally justifiable against
one who seduced the daughter of his master. ' )
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rank received, on some pretext or other, light sentences for crimes
that were really brutal. At times the judges seem to have abso-
lutcly lost all conception of the gravity of the crime.”

* Of. e.g. Harpprecht, **Consil.” I, n. 139, and see the same for a decision
of August 19th, 1681, by which a bold highway robbery was punished
~ with only a few months compulsory labor. In another passage the

Faculty consoles itself with the reflection that divine justice must have
overtaken the individual subjected to torture where he loges his life. In
another case they regarded the doath penalty as not unreasonable, bocause
they did mot perceive “how the young offender, who had neither father
or mother, oould have been saved from-complete ruin of body and soul.”
Harpprecht, ' Consilia”, I, 100.
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§ 54. Emancipation of the Law| §56. Legislation of the 1700 =,

from Theology. Suppres- The Bavartan Code of
sion of the Witcheraft 1751, The Austrian
Trials. Doctrine of the Theresiana. of 1769.
Law of Nature. DProgres- The Statutes of Fred-
sive Jurists; Kress and arick II of Prussia.

Boehmer. § 57. 'The Austrian Code of Joseph

§ 55, Influence of the Universities. IT of 1787,
Early Treatizes, The New | § 58. The Prussian Landrecht of
Theories of Criminal Law 1794,
in Italy and France. § 59. The Ausirian Code of 1803.

§ 54. Beginnings of a Change. Gradual Suppression of Witch-
craft Trials. — But whilc at the end of the 1600 s the judicial power
was continually encroaching upon the legislative, and the practice
was becoming more arbitrary, yet on the other hand, during this
period and at the beginning of the 17005, a distinct improvement
in other features was noticeable. In the first place, enlighten-
ment began to dawn in the views upon the prosecution of witch-
craft; and when we contemplate the former monstrosities, this
is a service to humanity that can not be too highly estimated.
Special mention should here be made of the Jesuit Friedrich von
Spee ! and of the valiant efforts of the indefatigable jurist Tho-
masing.? Kress had already asserted, although rather guardedly,
that it was difficult to accept witcheraft as possible? Boehmer,

16311“Cauti0 eriminalis 5. de proeessu eontra sagas”, first published in
* (. particularly, “Vom Verbrechen der Zauberei’’ (1701, 1702).
® “(lasus si dabitur, respondebitur.” *Comment.”, Art. 44. Judicial
practice eamo to he more exacting in the aceeptance of proof, especially
proof of tho injury. Cf. Waehfer, “Beitrige”, p. 301. 'The cantious
T.ayser however would not absolutely disavow the possibility of magio
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by the middle of the 1700s, treated the entire proposition as a
delusion.!

Emancipation from Theology and the Mosaic Law. — All
through the criminal law we find the unwholesome influence
of theology gradually eliminated; and here, too, we see the fear-
less Thomasius (the practical value of whose work is to-day entirely
too little appreciated) effectively joining in the contest with his

pumerous minor writings. The separation by the legal philos-

ophers of the Mosaic law into two parts, of which one was of uni-
versal obligation and the other of special application only to the
Jewish peoples, was now also recognized by the writers on criminal
law, in the sense that they referred the penal provisions to the
category last mentioned and held that for the present times they
had no applicatien. Ultimately, legal theory no longer gave any
attention to the Bible. The criminal law was rested simply
upon the advantage or the necessity of punishing a wrongful act.

These principles were finally made popular, and gradually brought .

into currency with practical writers on criminal law, by Beccaria’s
famous book, of which mention will be made later.?

This divoree of law from theology led to a recognition of the
impropriety of the persecution of those of another religious faith.®
A milder treatment ensued for offenses allied to religious belief,
and slso for unchastity, so far as the latter did not also constitute
a violation of the rights of others. Another consequence was the
attempt to draw a line between wrong in the legal sense and im-
morality, and to reserve the former alone for the criminal courts;
though here it was often forgotten (as is natural in such revolu-

¢ “Meditationes in Constitationem Criminalem Carolinam™ (first
published in 1770), 109, .

& (f. e.g. Reinkingk, ‘*De reg. sme.”, IT, 2, c. 2, especially § 5; Sande,
“Deeis. Fris.”, 5, 9; Leyser, " Speeulum’, 577, n. 20, and as mar] i
the conclusion of the development, ¢f. Engau, “‘Elementa juris crim.
(5th. ed., 1760) § 2, who absolutely denies the juristic obligation of the
Mosaic Law.

¢ Ay opposed to the punishment of heretics, of. especially Ziegler,
““De juribus majestatis” (1681), I, 16. Nevertheless, for the spreading
of dangerous opinions ‘“‘propter scandalum”, he declared banishment
was permissible (n. 10). Cf. also Frolich ». Frolichslichsburg, II, 1,
tit. 4, § 4, who argues that the “*flehile beneficium emigrationis™, belong-
ing to the adherents of the Augsburg Confession in aecordance with the
Augsburg decree § 24, belonged also to the Reformers after the Peace of

Westphalia. Leyser, ““Speculum™, 566, in such a case limited the right.

of the authorities to banishment. However, he eonceded the eompulsory
imposition of religious instruetion, to the end that where possible the
party in question might be resecued from his error. Cf. ibid., a decision
of the Wittenberg Consistorinm, to which Leyser gave his approval.
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tions of opinion) that law has its basis in morality and also that
the violation of an individual right is not invariably an essential
of a violation of State security in the objective sense.

Effect of Doctrine of Law of Nature. -— Hurthermore, as a con-
sequence of the rise of the doctrine of a Law of Nature, human
nature was now taken into consideration. An act which is merely
the result of a strong natural impulse,” if not in direct violation
of the rights of others, no longer appeared to be a crime. The
psychological analysis of crime gradually began to be made, and
offered a foundation for a general theory of responsibility; for it
led to the reflection that the offender has not invariably enjoyed
that freedom of action which a legal system permcated by the
idea of eternal perdition had assumed to exist, The doctrine arose
that unless the criminal had acted with moral freedom * he should
not undergo the full penalty of the law. This led to numerous
further inconsistencies (later criticized by Feuerbach), and another
basis for discretionary variance of decision was thus created.

Signs of Progress. Kress and Boehmer. — Along with these
elements, tending both towards a breaking down of the old law
and a progress to a better system,’ it is notable that legal science
in Germany began to avail itsell of more ample sources and
methods. The Hollander, Antonius Mattheeus,'® in his Com-
mentary upon Books 47 and 48 of the Pandects, had indeed sue-
cessfully undertaken to interpret the Roman criminal law in its
native spirit, without foreign mixture and under the guidance of
the Roman literature. But, on the other hand, the knowledge
of early German sources of law, which had been gradually accumu-
lating since Conring, began to exercise an influence upon the
method of dealing with the criminal law. This can be clearly
seen in the excellent commentaries of both Kréss ! and Joh. Sam.

Friedr. von Boehmer,” the latter marking the zenith of German

T Cf. e.q. Kress, ‘“Commentatio suecineta in Constitutionem Crim-
inalem Caroli V"' (Hannovers, first published 1721), Art, 180, § 3, n. 2;
Hommel, “*Rhapsodia qumstionum”, 441: ‘‘Lenocinium, incestus, so-
domia, stuprum sind letzerem nicht Yerbrechen, sondern nur Unan-
stindigkeiten, turpitudines.” .

8 Cioncerning these theories, which later were held particularly by
Kleingehrod and Klein, and which were undisputedly the dominant
theories at the end of the 1700s, of. Feuerback, * Revision der Grund-
sitze des peinlichen Rechts”, I, pp. 274, et seq., pp. 278, 279.

* This is to-day frequently overlooked.

10 “ g eriminibus?, first published in 1644.

i “Oogmmentatio, ete.”; see note 7, ante. '

12 ¢ Meditationes, ete.”; see note 4, ente.
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criminal jurisprudence prior to Feuerbach. The difference be-
tween these writers and Carpzov and the Italians is clearly appar-
ent. The position of Carpzov as an authority was completely
destroyed by Boehmer’s ““Observationem zu Carpzov’s Practica.”*

§ 55. The Universities. — The Commentary form of exposition,
hitherto employed, now fell into disuse among the jurists, and
there began to appear systematic treatises on the criminal law.
This was primarily due to the instruction now begun to be given
in the universities. During the 1600s specific courses on the
crimingl law were not given at the universities. Criminal law
received attention only in lectures upon the Roman law, in com-
ments on the text of the so-called “ Libri terribiles ” of Justinian.!

In the first half of the 1700 s, however, criminal law began to be

treated as a separate subject, or at any rate in conjunction with
eriminal procedure®

The Barly Treatises. — The first ““ compendia * of the criminal
law did not indeed possess any special scientific value, Of these

the one by Engan, * Elementa juris criminalis Germanico-Caro-

lini *’, appearing first in 1738, had perhaps the widest circulation.
But the formulation of an independent system always sooner or
later leads to an attempt to establish general fundamental prin-
ciples under which the individual elements may be classified, and
induces a deeper investigation of the subject-matter of the law.
The arrangement of a so-called “ general portion ” in the early
“ compendi ”, although rather meagre, must in criminal law more
than in any other Iegal study have been an important help and
inspiration. .
But the interest aroused was too little concerned with the posi-
tive {existing) law. It inquired rather, what the law should be.
That compilation which was regarded as the foundation of the
common law, i.e. the Carolina, was outgrown, as a penal system,
by the advance in civilization and public opinion. The theologi-
cal foundation of the Carolina and its now antiguated methods of
expression were objects of ridicule, Leyser called it a “ monu-
mentum inscientise ' ; and Boehmer, in the preface to his *“ Medi-

1s “Rened. Carpzovii Practica . . . variis observationibus auets & J.
Sam. Frid. Boehmer'’ (Francof. 1753).

L Von Wdchler, ** Gemeines Recht™, p. 96.

1 Cf. Henke, 11, pp. 166, 306.

3 Ag to other compendinms by Gartner (1729), Kemmerich, Boehmer,

?’7.5581;]68, II, p. 306; Meister, **Prine. juris erim.” (first published in
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tationes ”, said of the Bambergensis and the Carolina: * magnam
spirant simplicitatem et ipsa compilatio parum salis in autore
arguit.” 4 ' _

This explains the peculiar character of the textbooks of this
period. Though the statutory law was set forth, it was briefly
noted, and then was given no further attention. The writer’s
views were based usually on any sort of authority whatsoever,
and always in accordance with the humane tendencies of the

 times, especially in the sense of placing the greatest possible limi-

tations upon the power to punish;® as an occasional expedient,
refercnce was made to the undefined power of police control.®

The New Theories of Criminal Law in Italy and France. — Yet
judicial practice instinctively felt that by this emancipation from
the positive law, it was working its own destruction. Hence arose
the frequent and repeated complaints concerning the evasion of
the statutes, made by eminent jurists such as Leyser, Kress, and
Boehmer. But (as already remarked) they themselves in other
places evaded statutes in the same way. This accounts for the
interest displayed at this time in the establishment of a correct
theory of the criminal law, which might serve as a basis for a new
and comprehensive code suited to the times.

The new ideas, emanating from Italy through Beccaria and
Filangieri,” and from France through Voltaire,? found in Germany
a well-prepared and fruitful soil. Thus, at the end of the 17005,
there began that conflict of criminal theories which has continued

" until the present time. The beginning of this confiict is marked

by the essay of Globig and Huster, on ““ Criminal Legislation 7,

1 Tn order to be correct in_one’s judgment of such statemcnts, one

" must bear in mind that it is quite a different matter to treat the Carolina

iri! & pgrely' theoretieal and historical manner, as we now do, and to speak
of 1tz law.
s Malblank's nafve remark concerning the (earlier) writer on criminal

. law, Meister, is well known: “The lamented Meister , , - revealed in his

criminal judgments a heart friendly to humanity, and he possessed in &
high degree the ability artfully to harmonize his kindly sentiments with
the law so that one never perceived a marked deviation from the law

and yet he always accomplished his purpose.”

¢ Cf. Halschner, p. 161,

" The Austrian Von Sonnenfels also joined vigorously in the move-
ment, — especially in opposition to the too-frequent death sentences.
C‘gf. his ‘“‘Grundsiize der Polizei-, Finanz-, und Handlungs-Wissenschaft”
(3d ed., 1777, 3 parts). -

% Voltaire made it his especial task to set forth the injustiee done by
the inquisitorial procodure of his time; he algo- vigorously assailed the
theological sonception of law and the State. Cf. especially: **Le mépris
d’Arras” (1771), and “Prix de la justice et-de Phumanité” (*‘Euvrea”,
ed. Beuchot, Paris 1832, Vol. 40, pp. 540, ¢ seq., Vol. 50, pp. 254, et seq.).
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which received the prize offered by the Society of Economics
at Bern in 1783. The main thesis of this work was the need of
a code which contained a complete and plain formulation of the
criminal law, — although the authors (by one of those curious
limitations of vision frequently recurring in history) maintained
also that any doctrinal interpretation of the code by jurists would
be superfluous and injurious.

§ 56. Legislation of the 1700 2; the Bavarian Code of 1751. —
In the meantime, there had already been considerable legislative
activity in three of the meost important States. Bavaria and
Austria had received comprehensive codes, — Bavaria, the
“ Codex Juris Bavarici criminalis ” of 1751, and Austria, the

“ (Clonstitutio criminalis Theresiana ”’, of December 3lst, 1769;"

and Prussia had made reforms in several special statutes. Both
of the Codes gave evidence of a considerable advance in juridical
and technical aspects. '
The Bavarian Code contained numerous definitions,? the work
of an able jurist, Kreitmayr, which were in favorable contrast
to the prior crude method of framing the laws. The introductory
and final sections of the first part formed a so-called “ general
part >’ in the modern sense, although admittedly a defective one.
Punishments by mutilations were abolished.® Witcheraft, how-
ever, was still copiously dealt with; notorious heretics, who “ do
knowingly utter, support, and stiff-neckedly maintain opinions
contrary to the articles of the Christian Catholic faith ” were to
be punished, either by permanent banishment or by imprison-
ment on scanty rations, until such time as they acknowledged
and abandoned their errors. Those who zealously spread heret-
ical doctrines, or misled others, or incited them against the
authorities, such seducers of the faithful were to be executed with
the sword and their bodies burned upon a funeral pyre. The pro-
visions against poaching were very severe. In several provisions
the doctrine of the 1700s, of the absolutism of the ruler, still
receives emphasis; e.g. any contempt, actual or apparent, of the
command of a ruler is in itself a capital offense.? '
1 Both deal also with criminal procedure Cf. especially Berner,

“Si’;rafgesetzgebupg”, pp. 8, ota. ..
Cf. the provisions as t6 attempt, I, 12 § 3; Instigation, I, 12 § 5;

Abetment, I, 12 §5. ) :

reta.iﬁeé: § 8. Branding with a hot iron, the pillory, and flogging were
‘e. 11, §1. Persons who had been banished from the country were

threatened with death in ease they returned.. They were to be executed

248

i

“

CHAPTER 1X] GERMANY IN THE 17008 ' [§ 56

The Austrian Theresiana. — The Austrian * Theresiana ” of
1769 is a carefully elaborated statute, with a fairly comprehensive
“ general part.” Everywhere it gives evidence of the endeavor
to do injustice to none and conscientiously to balance guilt and
punishment. The principle of the mitigation and aggravation
of penalties is given special treatment, and is also carried out for
the separate offenses. The preface states that a purpose of the
Code is to eliminate the difficulties encountered by the officials
and courts because of the dissimilarities in the criminal statutes
of the separate crown territories; but this is not (as Berner would
have it) ® the only purpose of the statute; for the defects of the
previous laws are also expressly emphasized in the preface. The
Code renounces a theological basis (in principle, though not
always in effect), and declares the purpose of punishment to be:
the improvement of the offender, the satisfaction of the State,
and the deterrence of the masses. In its treatment of punish-
ments affecting the civil status of individuals, there appears a
beginning of a clearer conception, which treated certain penalties
as barring the way to special honors but not as affecting ordinary
callings,® and at the same time tried to make them suitable to the
nature of the particular crime and often even to the individual
case. Sorcery was treated virtually as a deception and fraud.’
The use of the pillory as a punishment was limited; exile of
subjects of the crown territories was to be imposed only with the

_sanction of the authorities.

. as “contemners of the command of the hereditary and electoral princes.”
Express denial of allegianee to the ruler was to be punished by quartering.

18!

5 Berner- (pp. 11 et seq.) is too harsh in his condemnation of the law,
and gives his attention exclusively to its darker aspeets, whieh will be

 next taken up and are indced very conspieuous.

s As to loss of honorable position and rehabilitation, see [, 10. It is
remarked that military service i in no way to be regarded as a punish-
ment, but rather under some eircumstanees as a school for obedience.

7 Conditional, however, in some cases upon the assent of the rulers.
I(:if- Tr. v. Maashurg, “Zur Entstehungsgeschichte der Theresianischen
‘Halsgerichtsordnung ‘mit besonderer Riicksicht auf das im Ari. 58 der-
selben behandelte Crimen magie vet sacrilegii '’ (Wien, 1880). Cf. the
saImne, p&fg and 60, for & remarkable opinion of the Imperial Chaneellor
Prince unitz-Rietberz. Prinee Kaunitz vigorously expresses his op-
position to the “arbitrium judieis™ in .cases of capital punishment, to

. the severe use of corporal punishment, to torture (which was now abolished

among other civilized peoples), to branding, and to the **Crimen magis
which was generally ridiculed. Also ¢f. Wahlbery, ' Forschungen zu
Gleschichte der ali-Gsterreichischen Strafgesetzgebung’, in Grinhul's -
‘‘Zoitsehr. fiir das Privat- und offentliches Recht” (VIII, 1881), pp.
254, ef seq.
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Nevertheless, the vatuation of the specific crimes showed still
a thorough spirit of bigotry. Blasphemy was treated as the “ first
and worst ” offense. Perjury was classed as a kind of blasphemy.
Apostacy from the Christian faith was a crime. That the
offender was a Jew was sometimes treated by the lawgiver as a
reason for increasing the penalties. Sexual relation between Jew
and Christian was a crime, punished with flogging. Suicide,
moreover, was ranked as a crime, — in keeping with the mher-
ently theological and moralizing spirit of this Code. An attempt
at suicide (in natural correspondence with the general attitude
of the courts of those times) was punishable with discretionary
penalties; and the body of the self-murderer was to be destroyed

like that of a beast. Torture was expressly preserved in its most -

repulsive forms (fire, ete.). With a holy and well-meant zeal and
a spirit of crude deterrence, the legislator extended the death
penalties even beyond the scope of the now ancient Carolma —
in some cases with a really barbarous intensity of suffering.® He
even considers it necessary at times “for an example to the
masses ” to perform execution upon the corpse of one who had
died before punishment. ' -

The Theresigna is not a2 complete code in the modern sense.
The legislator sometimes * refers to earlier statutes; and (as in
the Codex Bavaricus) he still allows the judge to punish acts
which are merely analogous to some defined crime,'® — although
only with the permission of the appellate court.

The Statutes of Frederick II of Prussia. — In likc manner the
scparate statutes of Frederick IT of Prussia show the impression of
the movements for reform. = One of the first acts of Frederick the
Great had been to abolish torture completely." 1In 1744, banish-
ment was superseded by imprisonment in a fortress or peni-
tentiary. The punishment of infamy was also substantially
limited, in 1756, © because the offender who is subjected to infamy
becomes 2 useless member of society, and if he obtaing his release
from the prison or workhouse, he finds himself without means to
carn his bread in an honerable way.” Capital punishment for
several classes of theft {committed without violence) was abolished
in 1743. In repealing the penalties for simple unchastity, the

_ % E.g. by first tearing open the breast; a frequent penalty is the burn-
ing and mutilation of the conviet prior to his execution.
*Of. eg. 11, T3, .
wi 1L, § 10; 11, 104.
u f, Halschner, pp. 174, 181, :
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king gave considerable attention to the prevention of child mur-
der (a problem much discussed in the 17005s). Here, however,
he was only acting in accordance with the spirit of the times, i.e.
the ideal of the absolute State, policing morals and seeking by
severe penalties to check conduct which is contrary to the general
sentiments of mankind but is after all not to be reached by coercive
penalties; a policy which fritters itself away in a mass of details .
that now seem to us extraordinary.? By a rescript of December
6, 1751, the bodies of suicides were no longer to he turned over to .
the scavenger, but were to be buried, privately but honorably.
Later, however, in the reign of Frederick the Great, certain of his
ordinances show & reaction against tco great lenity on the part of
the courts. Thus the principle of the * talio ” for cases of homicide
in a personal encounter was restored; for the aged king perhaps
felt that he had been in advance of the spirit of the times; and
another ordinance provided severer punishment for those who
imperilled the safety of the highways.

§ 57. The Austrian Code of Joseph II of 1787.— The abolition
of torture had been effected in the German Austrian crown lands
and in Galicia and the Banat by an imperial decree of January 3,
1776. 'This was followed, on the 13th day of January, 1787, by
the Austrian Code of Joseph IT dealing with crimes and penalties,
in which an attempt was made (although, on the whole, with
little success or consistency) to realize the reformatory ideals of
the age. The legislator, indeed, undertook his task with suffi-
cient seriousness. It was his desire to eliminate all despotism
from the administration of criminal justice, and to draw a proper
distinction between offenses that are criminal and “ political
offenses ”’ (i.e. police measures). An endeavor was also made to
strike a proper balance between crimes and their punishments,
and to adjust the latter so that their influence should not be merely
ephemeral. This task the statute sought by means of short,
concise statements, which stand in favorable contrast with the

long-drawn-out expressions theretofore in use.

All previous penal statutes dealing with crimes were repealed,

12 *“(Ypeylare . . . wegen Besichtigung der Schwangerschaft halben,
solehes aber leugnendene%geibspersonen“ of Aug. 1, 17566 (*Nov. Corpus
Constitutionum Marehie.”, IT, N. 74, p. 158).  Ordinance of Feb. 8, 1765,
against thé murder of unborn illegitimate children, coneealment of preg-
naney and confinement {*N.C.C. March.” TIT, pp. 585, et seq.) In §2 of
the same the diselosure of pregnancy is required on penalty of six years
in prison, even if the child is born alive. 1t is further preseribed that the
mother at the time of delivery shall summeon assistance. :
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and in this respect the Code was designed to be comprehensive.
For the first time, the judicial condemnation of an act by analogy
to some other crime was now completely prohibited ;! and thereby
a sanction was in fact first given to one of the most important
principles of modern criminal law. At the same time a limita-
tion was placed upon judicial discretion in respect to punishments
and their amount, by announcing the principle which we at the
present time regard as self-evident,? viz. that there shall be no
deviation from a statutory penalty except by special authority of
law.?

Its System of Punishments.— In accordance with the ten-
dencies of the time, the Code took the step (rather too venture-
some) of abolishing* all capital punishments® (except those of
martial law). In its treatment of punishments involving per-
manent or temporary loss of status and honorary rights,® and in
its abolition of periods of limitation, the Code exhibits a high-
minded idealism. But this aim was bound to suffer shipwreck
among the conditions of real life. And indeed it seemed all the
more out of place alongside of harsh penalties still retained, —
punishments revolting in character and sometimes studiounsly
aggravated 7 with a view to the greatest possible dcterrence; for
it prescribed three varieties of flogging (i.e. with canes, with

IPartI,§1. PartTI, §3.

2 The common law doctrine had regarded it as justifiable t6 change o
penalty fixed by statule.  In Franee, also, until the period of the Revolu-
tl()l:. }:hg rcgalzgm prevailed: *‘Penalties lie in the eourt’s diseretion.”

* As a matter of fact, Joseph IT favored the harshest theory of de-
terrenee; capital punishment was abolished by him in this spirit only,
and not (as in Tuseany) in the spirit of the reformatory theory. As to
this, ¢f. Wahiberg in Grankut’s * Zeitschrift”, VIII, pp. 274 et seq.

BT, 2, §20. 1t is an evidence of the lofty sentiments of Jguseph II
that offenses of ““‘lase majesté’” were to be mildly punished, and that
there should he no death genalty for high treason directed against the
person of the sovereien. Cf. Wahlberg in Grinhut's **Zeitschrift™, VII,
P. 9733,’ VIII, p. 280. The Emperor regarded those guilty of *lése
Eageste as out of their right minds and proper subjects for reforma-

pe-y ; . ;

¢ According to I, 184, the offender, after undergoing his sentence or
regelving pardon, was to be deemed eompletely rehabilitated, and no
prejudice thereafter was ineurred by him, .

* As to the punishment of the galleys in Hungary, in cases of eon-
demnation to severe imprisonment and public labor, of. ““Oesterreich.
Criminalgerichtsordn.” of 1787, § 188. Hess, * Durchflige dursh Deutsch-
land, die Niederlande,” ete. (Hamburg, 1800), Vol. 7, p. 117, says: “A

Danube vessel towed by human beings is so repulsive a spectacle that -

even an executioner who has become familiar with breaking upon the
wheel will turn his eyes away.” Henriei, “Useber die I'nzulanglichkeit
eines einfachen Strafrechtsprineips”, pp. ¥4, 95
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leather whips, or with birch rods), and it made liberal use of the
branding-iron.8. Nevertheless, the central element of the system

- of penalties of this Code of Joseph II was imprisonment. The

modes of imprisonment, to be sure, were sometimes such as
rational good scnse (of even the Romans, let us say) would never

_have approved.’ For example, the punishment of “ Impriscn-

ment in chains ” consisted in chaining the criminal in a dungeon
so closely as to allow only the necessary movements of his body ;
this penalty always included an annual flogging by way of public
example. In the worst forms of imprisonment, the offender wore
an iron ring about the middle of his body by which he was fastened
night and day to his appointed spot, and, if the lahor imposed
wpon him permitted, heavy irons were also placed upon him.

Its Classifications and Definitions. — The separation of offenses
into those which were criminal and those which were merely
contrary to police regulations (a distinction which, indeed,

formed a step of progress) was likewise marked by perversity in

its application. All offenses of negligence, a number of offenses
generally deemed dishonorable (such as theft up to 25 gulden,
and cheating of a heinous sort), and many other serious forms of
fraud, were treated as offenses against police regulations. and
withdrawn entirely from the jurisdiction of the ordinary courts;
while, on the other hand, the penalty inflicted by the police
authorities might be as harsh as severe flogging.* Though the

“standpoint of bigoted religion was abandoned, it was replaced

by that of a rigid police morality. Blasphemy was no longer
a crime; the blasphemer was merely treated as deranged, until

_his recovery was assured.? But freedom of religious faith did

not really exist;® the legislator did not punish heretics as such,
but he still exhibited his fear of their influence as disturbers of

_the traditional social order. Withal, the common law concep-

tions of crime were in the Code warped beyond recognition and

. ®Sometimes of a revolting mature. Publie branding signified that
on both cheeks the figure of a gallows was inde]iblg' branded ; I, 24.

. 9 A piece of perverted refinemcnt, which eoul mostly hurt only the
family of the eonviet, way that the income of bis property was confiscated
during the period he was nndergoing sentenee.

o], 2§25, ny, 2 §27. 27, 61.

B As to this, of. especially Wahlberg in Grinhul’s ¢ Zaitschrift ™, VILI,
. 281, ef seq. .

4 T, 64, 65. By section 64, the pillory and strict imprisonment, were
prescribed for one who presumed to induce an adherent of the Christian
relizion to abjure that faith, to renounee all religion, or to accept a religion
which rejected the Gospel. .
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broadened into vagueness; offenses were dealt with in the most
heterogeneous and strange combinations. Apart from the more
difficult questions {(e.g. the relationship of falsification and fraud)
the same category was made to include defamation, damage to
property, and nuisances on the public highways. Pandering for
immoral purposes, the offense against nature, and even adultery,
were classed among the so-called “ political offenses ”’, along
with incendiary negligence and unlawful disguising.”® More
attention was paid by the legislator to external incidents in the
manner of commission of the act than to the relations of rights
and wrong and the social interests which were endangered or
injured by the act.’® As a result, the existing and well-established
distinetions in the definition of offenses in the common and espe-
cially in the German law were completely obscured, while at the
same time an excessive part was allotted, in the definitions of
the Code, to the questionable element of “ malicious intent.”

§ 58. The Prussian Landrecht of 1794. — The criminal portion
of the *“ General Prussian Territorial Code * (* Landrecht "), after
long and thorough preparation? was promulgated February 5th,
17943 It may be justly described as the code of a State which
undertook to be a moral policeman with solicitude and conscien-
tiousness, cherishing the belief that in each and every particular
it was able, by means of education and, when needful, by punish-
ment, not only to prevent crimes but also to promote the welfare
of its people. Its prison penalties were relatively mild* But its
commands and prohibitions intruded themselves into all the petty
details of domestic life. Its constant preachment, * Beware!™
sought to save its people from even the inducement to crime.
The State was not at all disturbed over the fact that the precise
acts for which it threatened its by ne means trifling penalties
were cither left too little defined or were inherently incapable

i: L}. 43_,1 57,89,

endicaney and housebrawls are in II, 59, treated together.
t Title 20 of Part 2. - ¢
Cog (glneﬂy the eomposition of Kloin, later made Couneillor of the Supreme

3 As to the earlicr drafts and preliminary work, see especially H dlschner,
pp- 191 ef seq. The above-mentioned prize essay of (lobig and IMTustor
exercised & considerable influence in the compilation of the Code.

¢ The statute provided for imprisonment hoth in a penitentiary (or
fortress) and in an ordinary jail. No exeessive measures aimed at de-
terrenee were incidental to these penalties of imprisonment; except a
flogging of the convicts at the begmm'nﬁ and the end of their period of
confinement (the “welcome™ and the “farewell’”). Cf. e.g. 1197, 1227,
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of being reached by the courts;® and this indifference is often
from our modern viewpoint ludicrous enough.® The State pro-
ceeded upon the assumption that peaceableness and obedience
are the foremost duties of its citizenry, and that therefore, where
the State fears that its foundations (whose destruction would
involve that of everything else) may be attacked or even dis-
turbed or prejudiced, it may act without any regard for modera-
tion 7 or the recognized limits of justice. Hence, its definitions
of offenses werc as elastic, to use a modern expression, as india-
rubber.? It was willing to employ such rigorous measures, domi-
nated as it was by the notion that the one important thing was
to break any refractory self-will of its people.®

8 0. especially §§ 888-932. §006 merits special mention: “Any
person to whom an unmarried pregnant woman eommunicates her secret
must not reveal the same, under pain of discretionary bub substantial
penalties (§§ 34, 35) as long as there is no reason to anlicipate an actual
erime by the woman.” §929: “Itis also incumbent ¢ven Upoh persens
who do not oceupy a specisl relation to said woman, if she has communi-
eatoed to them her pregnaney or has confessed, to admonish her to observe
the statutory provisions (§§ 901 et seq.).”” . . .

5 Of. c.g. §§ 1308, 1309: “Anyone who with a view to his own profit
ghall by means of slander promotc discord among near relations or married
couples shall suffer a substantial fine or corporal penalfy proportionate to
the malicious intent and the harm resulting therefrom.” **Anyone who

romotos this discord with a view to deprive the natural heirs of their
inheritanee or legacies and to direet such to himself or others, shall be
punished as a swindler.” §933: “No one ghall commil against or in
the presence of a person, whose DPregnancy is evident or known to him,
acts whieh are likely to arouse violent emotions.” (1)

T According to § 93, anyone guilty of high treason was to be cxecuted,
with the most severe and horrible punishments of life and limb, propor-
tionate to his evil intention and the injury contemplated. § 95 says:
“Pgrsons guilty of high treasor shall not only forfeit all property and
eivic honors, hut glso transmit the burden of their calamity to their
‘children (1), if the State with a view to avoiding future danger shall find
it neccssary to banish them or to place them in permanent confinement
(1. In § 109 death by burning is imposed for the betrayal of one's
country. . L L

& § 151: ‘“Anyone, who by impudent and insulting eriticism or ridicule

"of the laws and ordinances in a State shafl arcuse dissatisfaction and

restlessnoss of the citizens against their sovereign, ineurs a penalty of
imprizonment in a fortress or jail of from six months to two years dura-
tion.™

Cf. also the perverse provision of § 157 for the punishment of injury
inflicted in solf-defense; and § 119: “Anyome who knowingly enters
into relations whereby the State in any manner whatsoever could (1)
become involved in external inseeurity or dangerous complications,
although he is not acting with evil motive and although no harm actually
-eomes to the State, shall be punished by imprisonment in a jail or fortress
for a period not less than six months or more than two vears.”

s Moreover, . the. State must be deprived of nothing nseful, nor of any
of its useful citizens; of. § 148: “Anyone who induces a factory foreman, -
servant or workman to go abroad or assisls him therein, or who reveals
to foreigners secrets of manufacture or trade, and likewise anyone who
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The legislator appears withal to have regarded his newly
devised commands and prohibitions as hardly less important than
the offenses enshrined in long-settled tradition. The regulation
of masked balls and masquerades is united with the suppression of
rebellion; and the petty police of the house and the hunt {on such
matters as those contained in § 7381° and § 741 1) is given prece-
dence over the punishment of assaults and homicides. Naturally
enough, a code so characterized by its attention to moral police-
manship introduced for all citizens a general duty of preventing
almost every variety of crime. Every man became, as it were,
a deputy of the police against all other men. Naturally, too, the
offender’s willingness to confess and to turn State’s evidence was
made a general reason for mitigating penalties *; for here the
reprehensible nature of the offense was offset by the offender’s
obedience to authority. Moreover, the Code was designed to be
‘a book of general influence on the people; by instructing themm,
it helped to prevent crimes. Thus it aimed to render super-
fluous and to supplant that mass of legal learning which the
great Frederick in his day had so abominated (and not entirely
without reason).!®

In contrast with these cardinal dcfects, the Code possessed
certain features of merit. It dealt with the principle of responsi-
bility in a more systematic and correct manner than any of the
other codes already mentioned.* Its treatment of offenses against
religion was as a rule more correct than that of earlier legislation.®

intentionally deprives the fatherland of any other advantage of this
character in favor of foreign States, ineurs 3 penalty of from four to eight
vears, imprisonment in a fortress or penj.tentia.rg[:e o

18 “Mothers and nurses must not take children under two years of
agoe into their beds and allow them $o sleep with themselves or with others.”

1 <Py velers or hunters who earry loaded weapons must, if they enter
a house or sojourn anywhere among poople, either keep the same under
their immediate eare or remove the charge.”

12 88 58 ef seq.

* The legislator did not limit himself to penal provisions; he inter-
sperses 8 number of provisions having to do with diseipline and compensa-
tion for damage.

1 Negligenze was no longer freated as a mitigating cireumstance of
offenses importing malicious intent. Cf. Hadlschner, p. 210 et seq. The
merit of the Code herein is not so important as Halschner assumes, since
the distinction between negligence and intent is not elearly stated and
. 18 marred by presumptions.

15 These are classed under the heads of insult o religious companies,
incitement of public tumulf, incitement to disobedience of the laws, ete.,
and disturbanee of the public peace (§§ 214-218). Nevertheless, one is
reminded of the earlier notions by the prohibition to found a seet whose
doctrines openly reject reverence of the Deity (§ 223),
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The common law definitions of offenses (so rankly distorted in the
Code of Joseph of Austria) were preserved, upon the whole, much
more accurately.”® And here was apparent that able technical
equipment of the draftsman Klein, which Feuerbach later un-
justly criticized.

Thus it was that Prussia after all attained a fair success with
the criminal portion of its General Territorial Law; for in the
definition of those offenses which are most important in the daily
administration of the law no changes were made, and its own
special additions were either ignored or not followed to their
logical consequences.”” It did, indeed, exhibit those shortcom-
ings which a casuistic legislation always entails; and for Prussia
it had the special disadvantage that it accustomed the Prussian
practitioners to regard their law as something entirely apart, and
thus effected a certain separation from the common judicial prac-
tice of Germany.'®

§ 59. The Austrian Code of 1803, — The frightful severity of
the Austrian Code of Joseph IT brought about during the reign

" of Leopold IT the mitigation of a number of its penalties. The

penalties of imprisonment in chains, labor in the galleys, public
flogging, branding, restriction to a diet of bread and water, and
sleéping upon bare boards, were all discontinued. In the reign
of Francis II, the work? of framing a new code reached its con-
summation ? in the “ Penal Statute for Crimes and Graver Police
Offenses ” of September 3, 1803.

16 T this respect, indeed, there are some unfortunate deviations from
the common law. €. §§ 1110, 1366, concerning *‘furtum usus™, poach-
ing {§ 1145) which is treatcd as theft (sometimes even more severely),
forgelz' (§§ 1378, 1380).

7 An example of such a perversion of definitions of offenses may be
seen in § 1495: ““Upon thosc who injure the country, who harm many
citizong or the public at large, or place them in jeopardy, shall in every
éase be imposed a penalty of several years’ imprisonment in a fortress.”

18 The Htcrature of the Prussian eriminal law. was in substance a mere
collection of the statutes. Klein, in the preface to his book, *' Grundsitze
des gemeinen deutschen mnd preussischen peinlichen Rechis’ (1796,
2d ed. 1799), regarded as a part of the Prussian law the gencral maxims
of the common law ; and this was also frequently maintained by the best
Prussian jurists, )

1 ¢f. Herbst, “Handbuch des allzemeinen osterr. Strafrechts”, 1, (6th
edition, 1873), pp. 9, 10. Also Wahklberg, in Grinhut's “*Zeitschrift™,
VIII, pp. 283 et seq.; especially in regard to the opposition of Sonnenfels
and Froidevo, to the reactionary principles.

*1In 1797, a draft of the Code had already gone into effect in West
Galicia. - The Clode applied to all the provinees of the Austrian erown,
with the excoption otp ungary, the district of Hermanstidt, and the
military fronticr, -

257



§ 59] THE RENASCENCE AND THE REFORMATION [Parr I, TrTLE ITI

In this Code the death penalty was retained for a few crimes
besides high treason, viz. murder,? homicide incidental to robbery,
forgery of commercial paper, and certain cases of incendiarism.
An endeavor was made to give rational treatment to the penalty
of imprisonment in its various aspects; although the spirit of
the times rendered discrepancies inevitable. In the penaltics
affixed to crimes (in the stricter sense} the theory of deterrence
clearly prevailed.* Even in the penalties for misdemeanors
(“ Vergchensstrafe ", ¢.e. punishment of the graver offenses against
the police measures), while a distinction was made between im-
prisonment with and without hard labor,® there is no lack of meas-
ures which were ineffectual or werc such as injure the self-respect
of the offender and render difficult his reéstablishment in the civie
community. Corporal punishment of persons of low rank was
abundantly dispensed.® But, the judge was given an extensive
power to mitigate the penalties; and (as observed by Ilerbst)
the Austrian Code of 1803 became in practice one of the mildest
of the modern codifications,

The “ General Part” (as Berner correctly points out} was
framed, in contrast to most of the later German codes, with wise
reservations, and was so elastic that an ample field remained for
adjustment between theory and practice. The definitions of the
“ Special Part ” (like those of its forerunner, the Code of Joseph)
were in many respects faulty; and the classification (as crimes,
misdemeanors, or lesser offenses) was in many specific instances
open to ohjection.

3 Murder {"‘Mord™), according to the Codo (gf. I, § 107), embracod
also the manslaughter (*Todtsehlag”} of the German Code. ‘Todt-
schlag’ according to § 123 is & " malicious act dangerous to life and result-
ing in death.”

+1, §14. ‘iThe worst punishment, ie. ‘Korkerstrafe’ of the third
grade consists in this: The conviet shall oceupy a cell removed from all
eompanions, in whieh however he shall have sueh light and air as is neces-
sary for the preservation of health. He shall always wear heavy irons
on his hands and feet, and there shall be placed around his bedy an iron
ring, by which he shall be fastened during the time he is not engaged with
his labors. On only two duys of the week he shall have a warm but small
meal of meat, on the others he shall be limitod to bread and waler. His
bod shall he hare boards, and ho shall be precludod from meeting or con-
versing with people.”

#“ Arrest” of the first and second grades.

¢TI, § 17: ‘‘The imprisonment may be made especially severe: (a) hy
corporal punishment, (4} by deprivation of food, (¢} by publie exhibition,
(d) by hard labor, or (¢} public common labor.” II".r §15: “Corporal
punishment shall be inflicted only on servants, laborers, and peoplo of
that elass who earn their livelihood day by day and whose imprisonmont
for oven a few days would injure them in their oceupation and their sup-
port of their famikics.™
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