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PREFACE.

TaE duties in which I have been recently engaged, as
counsel for the Department of State of the United ?tates,
have led me fo give increased attention to thosc po?tmns of
the following pages which deal with offences a?gamsf; the
United States distinctively, with offences against inter-
national law, and with conflicts of jurisdiction. X have
felt myself obliged, also, in consequence of the grcat' recent
increase of adjudications in respect to statutory nuisances,
and to violations of liquor laws, to re-write the chapters
embracing the discussion of those topics. The other pOI.'-
tions of the book have been subjected to numerous rrfoch-
fications, and the text of the whole has been revised.
Upwards of forty-six hundred new cit.}at.ions. have bc.cn
distributed through the entire work, giving in many 1f1-
stances new aspects to positions previously taken, and m
other instances modifying those positions. 1 trust' t-hat in
this way the work accurately and exhaustivgly exhibits the
law of ;vhich it treats down to the present day.

F. W,

WasamweToN, Mat, 1885,
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BOOK I
PRINCIPLES.

CHAPTER 1.

1. BASIS OF CRIMINAL JURISPRUDENCE,

1. RELATIVE THEORIES.

That object of punishment iz to.

prevent offcnder from further
offending, § 2.

That the object is public self-de-
fenee, § 3.

That it is reformation of offender,
§ 4

That it is to terrify othera, § 7.

That penal jnstice is law teaching
by example, § 9.

II. ABS0OLUTE THEORIES.

That punishment is an act of re-
tributive justice to which refor-
mation and example are ineci-
dental, § 10.

Crime ag such is to be punished by
de facto government, § 11.

‘Prevention of further erimes to be
kept in view, § 12
And so the reformation of the

offender, § 15.

§ 1. WaaT purpose has the State in punishing? Upon the

answer to this question depends not merely the extent of the pun-
ishment which we inflict upon conviction, but the conception of
justice on which convictions rest. It becomes important, there-
fore, to examine at the outset the several theories which have been
propounded as the basis, in this respect, of criminal jurisprudence.

These theories may be arranged as follows:—

I. BELATIVE TIEORIES.

§ 2. Isit the sole object of punishment to preéent the offender

frem the commission of future crimes ¥  So has it been
argued. Damages in civil actions, it is urged, are gene-
rally only compensatory for past injuries, This is enough
by way of compensation, but it is not enough for preven-
tion. The State is bound to take cognizance of the pos-
sible and contingent breach of law which is contained in

VOL. L.—1 1

That ohject
of punish-
ment & to
prevent the
offender
from fur-
ther offend-

ing,

- the criminal will ; the State must suppress the danger that is thus
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encountered. DBy penal jurisprudence this suppression is properly
to be worked. By this reasoning the imposition of punishment can
be defended. Dy these tests the extent of punishment may be de-
termined.,

Yet in reply to this we cannot escape the following criticism: If
the theory be correct, and be logically pursued, then punishment
ghould precede and not follow erime.! The State must explore for
guilsy tendencies, and make a trial to consist in the psychological
investigation of such tendencies. This contradicts one of the funda-
mental maxims of the English common law, by which, not a tendency
to crime, but simply crime itself, can be made the subject of a crimi-
nal issue. And then, again, the object which the prevention theory
sets before it, namely, the creation of right motives, belongs to the
sphere of ethics, and not to law.? TUndoubtedly, as will be seen,
one of the objects of penal discipline, especially in the case of an
inveterate offender, is to put him in a condition in which he cannot
be guilty of future mischief. Often enough, in sentencing old con-
victs, do judges tell the prisoner that he is to be placed where for
a time h® can do no harm. It may be questioned whother, at least
in some of these cases, the prevention idea has not a little too
much consequence assigned to it; hecause so far as concerns most
old ‘convicts, imprisonment for a term usually makes them wore
hardened and more wary in the pursuit of crime when they are
discharged. Preveution however may, in peculiar cages, be-a
proper point to be considered in moulding sentences. Bul pre-
vention cannot be viewed either as forming the proper theoretical
justification of judicial punishment, or as ome of iis invariable
results,

§ 3. The right of self-defence has also becn invoked as a jusiifi-
hat he " cation of punishment.® As the individual bas a right to
object is resort to aelf- defence, to prevent a wrong being inflicted
public self- o himgelf, so has the State. The individual has a vight

defence.

1 Bea Berner, ed. of 1877, § 11. moral, and furnishes no measura of the
® To this thesry President Woolsey amonnt of punishment, except the
justly objestz that *the eardinal doec- law-giver’s subjective opinion in e

trina, that the motives to be et boforn
the criminal are simple pleasnre and
pain, and the end, prevention, by over-
looking the ill-descrt of wrong-doing,
makes it and all aimilar systems fm-

2

gard to the sufficiency of the amount
of preventive suffering.”” Wooltey's
Political Science, § 112.

# Trendelenburg, Nataorrecht, ete.,
Reriin, 1876, § 56.

CHAP, L] BABIS OF CRIMINAL JURISPRUDENCE, [§ 5.

to repel an attack, and even to kill the assailant, it iz argeed,
when his existence is imperilled, and so has the State; and as
every crimo threatens the existence of the State, by the State
every crime may be punished. But to this there are two re-
plies, 'The firsi is that there are many crimes which, so far
from imperilling the State, strengthen it, being reasons why the
State should be invested with increaged power; and as the State

. is not imperilied by such crimes, on the theory now before us such

crimes cannot be punished by the State. The seeond, and less
technical objection, is that this theory confounds self-defence with
retribation.  Self-defence, as we will hereafter more fully see,! can
ward off o threatened crime, but cannot be invoked to punish a crime
that is consummated. . It may be preventive, but it cannot be retri-
butive. On this theory, therefore, while the State can seize and
even destroy a person threatening a erime, it cannot punish a person
by whom a crime has been committed.

§ 4. That the object of punishment is simply reformation of the
offender was the theory of the humanitarian.philesophers ., ..o
of whom Rosseau was the chief, whose eloguent decla- object of

. . . punish-
mation on this topic was one of the preludes of the ment isthe
French Revolution, The good can take care of them- T
selves,—so reads thiz theory when stated in its baldest offender.
terms ; it is the duty of the State o take care of and reform only
these whom social prejudice is pleased to call the bad. Hence in
inflicting punishment the safety of the injured is not to be con
gidered, but simply the reformation of the injurer. Nor is this to
be effected by fear; for fear, as an engine of government, is to be
discarded.. Fear, indeed, it is gubtly argued, may produce increased
cunning in the execution of erime, but cannot prevent crime from
being undertaken. Relapsed convicts, it is declared, are most
plenty in the land of hard laws. Crime can-only be thoroughly
repressed by a system of penalties which, from the benignity they
breathe, serve rather to seften than te inflame those on whom they
are imposed.

§ 5. Undoubtedly the reformation of the offender is one of the
objects which a humane judge will have in view in the adjustment
of his sentences ; but it cannot be viewed as the primary object, or

1 Bee infre, §§ 97 et seq,
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as supplying the sole standard. The protection of the unoffending,
if we reduce the question to a mere personal balance, is at least as
important an object of humanitarian consideration as is the reform
of the offender. And again, if we examine the theory critically
we find we are reduced to this absurdity, that we can punish only
when we can reform, and hence that the desperate and irreclaimable
offender cannot be punished af all.!

§ 6. Nor does this theory make any distinction as to crimes.
While an incorrigible assassin is not to be punished at all, because
he is incorrigible, a trespassor, who in sudden heat strikes another,
but whose temper it may take twenty years to correct, would be
kept in the house of reform for twenty years. Nor is this all.
What kind of correction, as has been well asked, is to be applied ?2
Is it to be preventive, so as to make the supposed offender innocu-
ous? Then we encounter the objections which, as we have just
seen, are fatal to the preventive theory. Is it to be purely cor-
rective? Then it is to be graduated by tests which we have no
means of applying, and which depend upon the capaeity of char-
acters td whose sccrels we eannot pemetrate. To carry out such a
system thoroughly the State must become a church, undertaking,
within the bounds of a prison, to extirpate selfishness and implant
moral principle. Aside from the objection that this transcends
the functions of the State, it makes the State attempt to effect
a moral end by immoral means. For it is immoral to punish excep$
for the purpose of vindicating right against wrong.?

1 Rap criticism in Lorimer’s Inst. ered the following observations by the
(1872), 245. The point in the text is present author, printed in 4 South. L.

well put by Lord Justice Fry in an arti-
cle in the Nineteonth Century, reprini-
ed in the Crimninal Law Magazine for
January, 1884, * Prisonerat the bar,”’
he snpposes a judge acting on the prin-
ciple here criticized to say, ‘“ you are
an incorrigible viltain ; this is the fourth
burglary of which you have been con-
victed, and the second attempt at mur-
der. It iz plain that there is no hope
of your reform, and therefore 1 dis-
charge you.”

* Woolsey's Political Seience, § 107.

# In this connection may be consid-

4

R. 245 o seq. =—

“The first inguiry we may make,
in meeting the theory that reformation
ig to be the reagon and limit of penal
justice, is, What right have we to re-
form a man by removing him from his
business and putting him in a prison,
unless he be guilty of a erime which
requires g specific punishment ¥ Would
imprisonment be likely to reform me
if I thought it nndeserved and unjust,
and if it were imposed without a due
conviction of gnilt ?

“The next inquiry is as to the con.

CHAP. L] BASIS OF ORIMINAL JURISPRUDENCE. XA

§ 7. The barbarism of the old English system of punishment
was defended on the ground that cruel and conspicuous penalties

stitutional powar of a State to reform
its citizens by force. In answering
this guestion we may waive the pro-
vigions in our state a3 well as federal
constitutions limiting convictions of
crime to cases where bills have been
lawfully found by grand juories, and
where the offender has tho right to
meot before the petit jury the wit-
nesses against him faceto face. Aside
from these restrictions, what power
has a constitational State to attempt
te foreibly reform its adult citizens,
unless as a mere subsidiary incident to
penal justice? What powor luas it to
make penal justice subordinate and
auxiliary to ethics? Governments
there have undoubtedly been which
—sometimes on the paternal theory,
sometimes becanso thoy woere distrust-
tul of the ordinary processes of law—
have undertaken ethical reformation ;
but swch governmentz have never been
called comstitutional. A prominent
Russian officer, for instance, may re-
quire, in the opinion of his superiors,
‘reformation,’ and he may be sent to
Biberia, or imprisoned in a fortress, in
order to develop his better, and re-
press his worse, gualities. A group of
leading French politiviang may be ban-
ished or imprisoned as an incident te
a coup d'dtat, In order to ‘reform’
their political views. A vigilanee com-
mittee may undertake to ‘ reform’ an
obrnoxious citizen by malfreating his
person or destroying his property. We
can conceive of such things in condi-
tions of despotism or of anarchy; bui
we cannot conceive how, in a consti-
tutional State, of which it is one of
the fundamental sanctions that noth-
ing is to be done by the government
that can Dbe properly executed by the
voluntary moral po‘wer of the commu-

nity, the reformation of individuals
should be attempted by force. Houses
of refege and other asylomis, as well
43 schools for children, we rightfully
have. But it is beyond the scope of a
constitutional government to open com.
pulsory houses of reform for adults, or
to make moral reform by force a pri-
mary fanction of state.

“ Bupposing, however, we should
hold that this iz within the province
of the Btate, the noxt question that
would arise, in view of the fact that
there must be diserimination, is, What
persons are we to attempt to reform ¢
To say, ‘those convicted of crime,? is
no answer, beeause this takes us back
to the absolute theory that a person is
to be punished becaunse he is guilty,
whereas the theory before us is that a
person is to be punished hecause he
is to be reformed. In a general sense,
as all men are susceptible of reforma-
tion, all men, in this view, are to be
punished. As this cannot be, we must,
as has just been said, make a discrim-
ination ; and the interesting gunestion
for the advocates of the reformatory
theory remains as io where ihe line
iz to be drawn. Now, in view of the
fact that it is dogma after all that is
the fonntain of action, are not those
wlio hold what we eonceive to be per.
nicious degmas the proper persons to
be punished? If they should be re-
formed, would not the reformation of
those who are influenced by them fol-
low? Why shonld zmot the State,
therefore, nndertake the refermation,
by means of fine, lmprisonment, and
the whipping-post, of those teaching
pernicions opinions ? We have exam-
ples enough of this in 0ld times ; and,
supposing that this mode of ednca-
tion proved effeetive,—admitting for

]
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That the  are to be inflicted as means of terror. Nor was this

ject i8 to .
g:rjfi'%ym peculiar to England.
ottiers. secular jurisprudence

a moment that history shows us that
heretics and other unsound ieachers
are teslly to be reformed in this way,
—why not revive the same machin.
ery ¢ Here, for instance, is a bold
political swaggcrer teaching what we,
on the eastern sea-board, hold to be
highly immoral prineiples of inflation ;
why not cateh him if he happen to be
travelling among ug, and put him in
the stocks? and, if this does not re-
form him, why not apply severer treat-
went? Or, an eastern hard-money
capitalist, crammed with Adam Smith
and Ricardo, is travelling in the West,
promulgating views which may be sup-
posed by some of his audiences tobear
hardiy on the working classes; why
not arres? him and subject him also to
reformation {

‘¢ Another interssting guestion will
arise as to the distribution of punish-
ment, if susceptibility to reform, and
not guilt, is to be the test. Indeed,
the only proper course, if we are to
formulate the proceeding under such &
systcm, would be to collect a number
of perzons, proper subjects for refor-
mation, in the conrt-houze, and then,
without regard to the crimos of which
they are suspected, call testimony to
determine what degree of punishment
wonld e necessary to a reformation
in each particalar case. A person, for
instance, of exireme sensitivences to
diseiplive, might be reformed by im-
prisonment of two or three weeks, if
such imprisonment were accompanied
by the application of msthetic influ-
ences, and by expressiomg of endear-
ment calculated t¢ awaken dormant
affections.  Another person, more cal-
lous, more defiant, or less gushing,
might require years of gevere treat-

It was the basis of the wholo
of the Continent of Europe.

ment for hiz reformation. Now, it
might happen, as has often beeu the
case, that the sensitive and gushing
defendant is a murderer ; while one
whose offence ik limited to an assanlt
and battery, committed in defence of
his rights, may be the obdorate and
intractable persom, who declines to be
reformed at anything less than a long
term of years. The consequence
wonld be that the murderer woanld be
let off after a few weeks’ detenticnm,
solaced by music and painting, or
whatever else was likely to develop
Lis wmoral tone, while ten or twenty
years might be a light punishment to
him guilty of the asasult and battery.

“ Another ingniry remsains: What
ig to bo done with the incorrigible of-
fender ? When the sele object of
punishment is reformation, then, when
there can be o reformation {here can
be mo punishment. The Pomercy boy
(now a follgrown man), who was
eonvicted In Massachusetts some fow
years ago of at least one eruel murder,
has been proncunced by competent
gpecialists to be so desperate a case
that no hope of his reformation could
Lo indulged ; and if this be so, he
shonld at once, on the reasoning now
before us, be discharged. More fhan
half of those on the trial lists of our
criminal courts are marked as old con-
viets; and by recent statutes in alnost
all our Btates such old conviets, when
reconvicted, are to have cummulative
sentences, proportioned to the degres
of their former conviction, Our pe-
nal system, therefors, goes on the
hypothesis that the more incorrigible
a man, by the record of hiz former
convictions, appears to be, the longer
should be his impriscnment when con-

CHAP. 1.]

BASIS OF CRIMINAL JURISPRUDENCE. [§7.

Men were to be scared from erime, and therefore punishment was to
be made as shocking and ghastly as possible.! To this was to be
subordinated not only the humane instineis of the court, but the
primary rights of the offender. Criminals were to be broken on
the wheel before assembled multitudes, and their bones hung on
gallows on the highway. Even now, in nations of imperfect civil-
ization, this continues; and throughout Europe, in 1869, were
disseminated photographs of the mangled heads, as they had been
empaled on posts in Athens, of the assassins by whoem certain
English travellers had been massacred at Marathon, Crime in
others, it was alleged, is best checked by exhibiting to the pub-
lic the most horrible penalties inflicted on the criminal himsclf.
Gradually in England, in the reduction of capital punishment
and in the introduction of privacy in reference to capital execu-

victed. The theory we hear contest
is, that the more incorrigibls he is the
less he is to be punished. In other
words, the ceiminal is to be punished
severely for a first and comparatively
light offence, and relieved in proper-
tion to his obduracy aud his persist-
ency in crime.”

L é¢The State, endeavoring to aperaie
on the fears of mankind, organizes a
method of absolutely repressing or of
absolutely commanding certain classes
of acts.” Amos on Jurisprudence, 297,
London, 1872, Bee, also, Maine’s An-
cient Law (ed. of 187(), 380, To the
game effect speaks Heneea: *f Nemo

prudens punit guie peccaiain est, ped

ne peceatur.’”  Bencea, do Ira, lib. i
cap. 16.

Dr. Franklin, in a letter of March
14, 1783, to Mr. Vaughan, argnes that
 punishment, inflicted beyoud the
merit of the offence, is so much pun-
jshment of innogence ;' and, when
commenting on a pamphlet just pub-
lished {*‘ Thoughts on Executive Jus-
tice™), which advocated the °fexam.
ple’? theory, pure and simple, gives the
following characteristic eritielsm :—

I have read of a crucel Tnrk in

Barbary, who, whenever he bought a
new Christian slave, ordercd him im-
mediately to be hung up by the heels,
and to receive an hundred blows of a
cudgol on the soles of his feet, that
the severe sense of the pumnishment,
and fear of incurring it thereafier,
might prevent the fanlts that should
merit it. Our anthor himself would
hardly approve entirely of this Tark’s
conduet in the government of slaves,
snd yet he appears to recommend
gomething like it for the government
of English subjecis. He applands the
reply of Judge Burnet to tho eonvicted
horse-stealer, who, being asked what
he had to say why judgment of death
ghould not be passed against him, and
answering, that it was hard to hang a
man for only gtealing a horse, was told
by the jndge: ‘Man, thon are mot to
be hanged only for stealing a horse,
but that horses may mot be stolen.’
But the man’s answer, if candily ex-
amined, will, f imagine, appear rea-
sonzbla, as being founded on the elernal
principles of justice and equity, that punish-
ments should be proportioned to offences;
and the judge’s reply brutal and un-
reasonable.”
7
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tions, has the coarse side of this theory been abandoned. In
the United States it has had no foothold since the Revolution,
though it was not without influence in instigating barbarous pun-
ishments in our early colonial days. And rightly has mere ter-
rorism been rejected as one of the objects which the judge, in
adjusting sentence, is to keep in view. For terroristic penalties,
viewing them in their crude shape, undertake to punish the
offender, not merely for what Ae¢ has actually done in the past,
but for what others may possibly do in the fature. Terrorism,
also, treats the offender not #s a person, but as a thing ; not as a
responsible, self-determining being with rights common to all
members of the same Sommunity, to whom justice is to be distine-
tively awarded as a matter between him and the State, but as a

creature without any rights, on whom punishment is imposed so -

that others should be detcrred from acts requiring punishment.
The theory, therefore, is open to two fatal objections: (1) It
violates the fundamental prineiple of all free communities—that
the members of such communities have equal rights to life, liberty,
and personal security. (2) It confliets with that public zense of
justice Which is essential to the due execution of all penal laws.
For this reason the terroristic system has failed even in producing
the result which it sought. For terroriam, as such, has been shown
to multiply rather than diminish brutal crime. No places are more
prolific in erime than the sites of public executions. Inflicting
public capital punishment on minor-erimes has been found to gene-
rate bolder and more ferocious erimes which no capital punishment
can suppress, Hence it is that terrorism has of late days ceased
to be one of the elements in the measurement of judicial punish-
ment.

§ 8. But it should be remembered that this eriticism applies to
terrorism in its coarse and merely sensuous aspect. For there re-
mains to be considered a principle with which torrorism is sometimes
unintelligently confounded, but which, when disentangled from the
spectacular brutalism and the contempt of personal rights by which
terrorism iz warked, forms an important element in penal jurispru-
dence. This principle will now be noticed.!

L It is remarkable, in view of the im- of criminal law, that it has reccived
portance of the guestion before us in  suel slight attention from Hnglish and
the moulding and in the application American jurists. Beccaria — whose

8
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" § 9. In another work,' the educational bearing of penal legis-
lation is largely discussed, and it is there shown: (1) thaé the

treatise on Crimes was translated early
in the present century, snd who held
that as the State rests on sooizl con-
tract it has the right to punish only so
far as it Las power given to it by such
contract—teok the ground thai the ob-

jeet of punishment was simply preven-

tive and deterrent ; and what Becearia
taught it was natural that those who
agreed with him in prineiple, and whe
were fascinated by the purity and dig-
nity of bis ziyle, should adopt as if it
were unquestionable. General preven-
tion, it was srgued, ought to be the
chief end of punishment. General pre-
vention wag distingunighed from partien-
lar prevention in this : that partienlar
prevention has respeet to ihe cause of
the mischief, and general prevention to
the whole community. This system is,
therefore, virtually the terroristic the-
ory of Feaerbach, which iz diseussed
jn the text: with this quslification—
that pleasure, as well as pain, are 1o
be nsed by the law-giver as induee-
ments to avoidanee of criminal acts.
To this, as we will soon see more fully,
applies with great force President
Woolsey’s criticiam, that the preven-
tive theory, * by overlocking the ill-
desert of wrong-doing, makes iland sll
similar systerns immoral, and furnishes
no measure of the amonni of punish-
ment except the law-giver’s subjective
opinion in regard to the sufficiency of
the amount of preventive snffering.”’

The founders of the Pennsylvania
prison system, it should be added,
while laying great stress on reform and
prevention, fell back on justice as tha
main end of punishment.

Mr. Livingston repeatedly gives his
adhesion to the preventive theory.

#We have established it ag a maxim,’
he tells us in his Report on the I'ensl
Code (Livingston’s Works, 1873, 1. 28),
that the object of punishment *“is to
provent the commission of crime ;7' and
again (Ibid. 31), *‘ne punishments
greater than are necessary to cect this
work of prevention ought to be in-
flictdd, and that these which produce
it by uniting reformations with ex-
ample aree the best adapted io the
end.” Bubsequently, however (Ibid.
£3), he quotes with approval the pre-
amble to the staiute of the Legislature
of Louisiana establishing the Code.
This preamble contains, interidfia, the
following :— )

“ The only object of punishment iste
prevent the commission of offences ; it
should be ealeulated to operate—

“ First, 28 to the delinquent, 8o as
vy seclusion to deprive him of the
present, means, and, by habits of in-
dustry and temperance, of any foture
desire, to repeat the offence.

“* Bucondly, on the rest of the com-
munity, so as to deter them, by the
example, from a like contravention of
the laws,’?

The intermediate theory is main-
tained by Dr. Lieber, in hiy essay on
Penal Law, published in Lieber’s Mis-
cellancous Writings (1881), vol. if. p.
471. The test proposed by this eminent
writer is that punishment *‘musi be
just, according to the spirit of the age.””

By Dr. Paley, in his Moral Philos-
ophy, we are told that ‘“the end of
pupishment is twofold—amendment
and example.” The same view is
adopted by the great body of ¥nglish
commentators, with the following ex-
ceptions: Lord Aumckland (Mr. Eden),

11 Whart. & St. Med. Jur. 147, 185, 188.
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announcement of punishment as a consequent on crime is essential
Th to just penal jurisprudence ; (2) that such an announce-
af penal . . . sl .
justiceis  ment of punishment is futile unless it is followed up, as a
i:gﬁ;‘g{' rule, by infliction. Tweo great instrumentalities, it is al-
ample. leged, are within the law-makers’ control for the suppres-
sion of crime. The first is education, showing its moral and ccono-
mieal ill consequences. The second is to be found in penal laws;
such laws to be humanely and justly devised, lucidly expressed, uni-
versally promulgated, and firmly executed. Each of these features
is essential to enable these laws to be effective on the public at large,
Men will not be deterred from erime by unjust or inhuman laws
capriciously executed.- And the appeal made by a right system of
laws is not sensuous, simply agitating the passions, as is the case
with the terroristic theory. For just laws, clearly expressed, faith-
fully disseminated, and firmly executed, address the reason of men,
The offender is not, indeed, to be punished simply to make him an
example to others, for this would be as ohjectionable as is the
terrorism just condemned. But being justly punished, his case is

in his Prihciples of Pensl Law, chapter
ii., maintaing the absolute theory. Mr.
Bentham, as will be seen, substantially
takes the same view. Mr. Lorimer, in
his Institutes, page 346, rejects the re-
formatory theory as inadequate and
delusive. Mr. Aunstin and Sir W.
Hamilton follow the modified scheme
of Kant, to be presently noticed.

Both the *example’” and the ““re-
form" theories were used with great
effeet by the defenders of Governor
Eyre, when he was charged in England
with permitting reckless and brutal
vengeance to be inflicted on all persons
suspected of complicity in the Jamaica
negroe ontbreak of 1865, It will be
recollected that afier order was entirely
restored, great cruelties were inflicted,
with the apparunt permission of tho
governar, on persong who had nof
borne arme, and who were not proved
to have been actually coneerned in the
revolt. The subjeet became 3 matter
of astive controversy in England, and
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Governor Eyre was defended by Mr.
Carlyle, Mr, Ruskin, and ethers, on the
ground that the ¢bject of punishment
is to prevent crine and reform the com-
munity ; and that only by afrecions
punishment, in cazes such s that of
the late disorders in Famaica, could the
still more atrocious crime of a universal
massacre of the white race be pre-
vented. This pesition was reviewed
with great ability by Cockburr, C. J.,
in his £harge to the grand jury, which
tock the gronnd that punishinent could
only be meted out in retribution of
crime duly established in a2 court of
law. ¢ Professor Huxley,” says Mr.
MeCarthy, after marrating the proce-
dure, **dispoges ence for all of that
sort of argument by the guiet remark
thai he knew of no law authorizing
virtuons persons to put to death less
virtizons persons assuch.”” MeCarthy’s
Own Times, London, 1880, iv. 47, See
diseussion in 4th vol. of Froude's Car-
Ivla.
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made public that it may become an example. In other words, ex-
ample is not the objeet of punishment, but punishment creates
example. Of courte we here assume the justice of the punish-
ment, and in so doing we advance towards the absolute theories of
penal discipline to be presently discussed. And this distinction it
is essential for the judge to keep in mind. To sentence a man to
a severe and conspicuous punishment, simply to make him an ex-
ample to others, not only is open to the objections already noticed as
applying to the terroristic scheme, but exhibits to the community
an example of evil and not of good. But in imposing a senieuce,

it is one of the highest prerogatives of justice so to mould and ex-

plain it as to make it the means of the prevention of future crime,
not merely in the offender bimsclf, but in the community at large.

II. ABSOLUTE THREORY.

§ 10. The absolute theory of punishment, en which we must
therefore fall back, rests on the assumption that crime That pun-

as crime must be punished; punitur quia peccatum est. ishucat is
p an act o
But then comes the question, by whom? The State, ryrnuive

. ; . : Tustice. 16
ag representing society at large, springs from a moral by

necessity. It is mot a matter of choice whether we formation -
will live under government. Some government, some ple are in-

. s “a . A tal.
form of civil organmization, we must have. And the C@emt

. State i3 not to be guided simply by expediency, or by the merely

external purposes of society. It has an existence of its own to
maintain, a conscience of its own to assert, moral principles to
vindicate. Penal justice, thercfore, is a distinetive prerogative
of the State, to be exercised .in the service and in the matisfaction
of the duty of the State, and rests primarily on the moral right-
fulness of the punishment infiicted. Penal discipline undoubt-
edly is expedient, both for the community and for the individual
punished. But the jurisdiction is exercised, mot because it is
expedient, but because it is right.! Another step remains to be
taken, which is this: Each de faeto government is to be viewed as
representing, for penal purposes, the State by which it is sanctioned.
The State says, « Crime as crime is to be punished, and [ consti-

Y In this result, though by different hibited by Berner, Sirafrecht, 1877, §
processes of reasoning, concur Hooker, 17. Infre, § 13, note.
Eco. Pol. book i, and Ilegel, as ex- .
11
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tute each de facto government as my agent for this purpese.” We
have an interesting illustration of this tacit authorization in the
recognition given by the Supreme Court of the United States, at
the close of the late civil war, to .the penal sentences of the Con-
federato courts, These courts were de jure nullities. Yet, nulli-
ties as they were, through their sentences thousands of eonvicted
offenders were, when the war closed, confined in Southern prisons.
To relcase them, writs of hiabeas corpus were taken out, and argued
before the judges of the Supreme Court of the United States. But
the reply to these applications was substantially that given above :
Society, in its large scnse, is invested with the right to punish
crime ; and each de facto government is the agent of society for
this purpose. The penal sentences of such de facto governments,
therefore, will not be disturbed.
§ 11. Relieving ourselves, therefore, of all jure divine questions
a8 to the right of particular governments to execute
Sﬂﬁfsﬁ penal justice, we reduce what iz called .the absolute
};‘;jf&l‘t‘w o t?eory of pena_l Jurisprudence to the following proposi-
Jueto gov- - tions: (1) Crime as such must be punished by society ;
erments. “(2) Each de facto government must aet as the agent of
society for this purpose. Consequently each de facts government
is bound to punish crime as crime. And every judge exercising
penal jurisdiction is bound to do 8o as the vindicator of Right as
such, Crime is primarily to be punished because it is a violation.
of moral law, and society is to punish crime because society is the
divinely appointed vindicator of moral law.
§ 12. But is the absolute theory, as thus delineated, one which
Prove is to be nakedly administered ? Are the objects which
revention
of farther - have heretofore been specified as relative to be entirely

Esrﬂlggtt?n left out of sight ? In reply to this, the following answer

view. is to be made :—

While punishment is based on justice, it must be proportioned to
guilt. If, however, we resolee guilt into its component elements,
we find among them some of these very qualities to which the rela-
tive theories are disiinctively applied. 'Thus, for instance, all of
these theories rest more ov less on the danger of crime to society ;

»and punishment, In accordance with these theories, is to be gradu-
ated by the extent of this danger. But if, while accepting the ab-
solute theory, we analyze guilt, we find that it becomes subjectively

1
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more or less heinous in proportion to the danger to soeclety with

which it is fraught. The guilt of drunkenness on the Parh of a man

locked up in his own chamber is comparatively slight. If his

drunkenness is concealed, while he is his own enemy, and the

enemy, it may be, of his immediate family, he is the enemy, per-

haps, of few others. But drunkenncss on the part of the engineer

of asteamer is & far more flagrant, because it is a more dangerous

erime, It displays, when deliberate, a heart nof only ca!JOus to

social duty, but recklessly depraved. So, to adopt another illustra-

tion, setting fire to a building at night, when its inmates are uncon-

scious in their beds, i8 an act exhibiting a guilt far more heinous

and depraved than setting fire to the same building in th-e day,
when, if within doors, they will soon discover the fire, and if ﬂ.xey

do not extinguish it can at least escape. Graduating the p\fmsh-
ment, therefore, by the guilt involved, a far higher penal!;y wilt be

imposed in the first case than in the second. And so, with regarfl
to the grade of homicide, as settled by our American law. Homi-
cides by poisoning, and lying in wait, are engendered by a deeper
guilt, while productive of greater danger, than most other clas.ses
of homicide ; and hence they are visited with peculiarly condlg.n
punisbment. In fact, with intelligent agents, the guilt f)f an act is.
proportioned, as a general rule, to its dangerousness, since the au-
dacity and profligacy of the offender are measured by the extent of
the mischief he attempts, There is no necessity, therefore, for' Te-
sorting to the ground of expediency, as a means of grs.:.ding pun.lsh-
ability, when we can reach the same result by adopting the right
principle of the adaptation of punishment to guilt.

§ 13. And so with regard to the r¢form theory. The old con-
vict, who has been twice or thrice previously sentenc?d, And 50 the
needs scverer treatment, and is sentenced to longer im- reforma-

. . . . tion of the

prisonment, with the least ameliorations ; and tlug because g
his guilt is of the deeper dye. On the other hand, the boy

who is tried for his first offence is committed to a house of refuge,
surrounded with benignant influences which may tend to his reform.
In each case the ohjects aimed at by the reformatory theory are
effected ; and yet in each case the punishment is graduated simply
by the offender’s guilt. The old convict is sentenced to a loug
imprisonment at hard labor, because his guilt is great; but the very

greatness of this guilt invokes the severity of sentence that would
©o18
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be produced by a just construction of the reformatory theory, when
1t was found that all milder measures failed. The youthful culprit
is sentenced to a more lenient punishment, under more generous

influences, because his grade of

guilt is light, and the very light

ness of this grade calls for that mildness of sentence which the
reformatory system in such case recommends.!

1 Bee vindications of abzolnte theory
in Hartenstein, Grundbegriffe d. eth.
Wiazs. 260-274: Rothe, Christ. Ethik,
iii. 874, 900. In our own literature
the ablest exposition of this view will
be tound in President Woolsey's Politi-
cal Seience, §§ 100 ef seq. It is also
vindieated by Lord Justice Fry, in the
article above gquoted in the Nineteenth
Century, reprinted in the. Crim. Law
Mag. (Jan. 1884), 16.

According to Kant (see Berner, ed.
of 1877, § 18}, judicial punishment can-
not be employed as a means to obtain
a collateral good, bt must zlways be
imposed on and made comnensurate
to a violation of law. A man, so he
arguey, is not to be treated as a thing,
to be sacrificed to the policy of the
State; frum this he is protected by his
inherent personality. Lc must be justly
eonvicted of a crime before ithe Btate
can punish him for the public benefit.
Penal law is a categorical imperative.
Punishment is inflicted, not because it
is useful, but because it is demanded
by reason, But he insists that social
contract i the basis of punishment;
and ke foreibly illustrates this by
saying that even if soclety, hy the
consent of all its members, gshonld be
on ihe point of dissolution, a mur-
derer, sentenced to death, should first
be oxecuted, and that this would be
right. As a rule he recommends re-
taliation ; the like is to be punished
by thelike. This, however, is not to be
literally carried out, ag in the Mogaie
Bystem, an eye for an eye, a tooth for
a tooth, The principle of equality is

i4

ta be substantially, not formally, ap-
plied. [ has, however, been ohjected
io Kant’s theory that it iz inconsistent
with itself. In his view law is the
emanation of the united will of the
people, following in this the soeial con-
tract theory of Ronssean. The security
of individualy is, by thiz view, the
objeet of the State. It is difficult to
recencile with this concepiion, that
the State inflicts punishment, not pri-
marily for the sake of the individnal,
but primarily for the sake of justice.
Buthowever inconsistent in this respect
Kant may be, his example shows that it
is possible for the ahsclute theory of
punishment to be held by an adherent
of the social contract hiypothesis.

An gnalysis of Ilegel’s philosophy
of punishability is found in the $th
edition of Berner’s Lehrbuch des
Dentschen Btrafrechtes, Leipsie, 1877,
a work which is one of the most
popular and the most anthoritative of
recent German treatises on crimingl
law, and which adopts as its basis the
Hegelian philosephy in this relation.

Punishment, according te Hegel (so
writes Berner, § 21), iz to be regarded
ag an ageney to annibilate wrong in its
effort to annihilate right. 1t is, there.
fore, the negation of a nogation. This
is tantamount to saying that punish-
ment is retribution (Vergeltung).

But the punitive negation must be
8o applied as to do ne more than
cancel the prior criminal negation, The
punishment mnst find its measure in
the crimo. As the right that has been
impaired has a specific scope and
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quality, so the punishment, to be a
correspondent negation, must on its
side have its quantitative and quali-
tative limitations.

The identity of crime and punish-
ment, however, which is thus required,
does not congist in a specific similarity.
1t is mot requisite that the crime should
be retaliated on the eriminal. All that
{5 asked it that the evil of the punish-
ment should be proportioned in value
(nach dem Werthe) to the evil of the
crime.

1t is not the mission of philosophy,
so continnes Hegel, to establish a val-
nation of punishment so as io appor-
tion it duly to each particular crime.
Philosephy deals with the principle,
and leaves the application fo the prac-
tical reason. All that philosophy can
do is to assign a qualitative and quan-
titative eertainty to an impaired right,
to which its punishment is to corre-
spond. Hegel, Rechtsphilosophie, 390
el seq.

Hegel’s views may in this respect be
criticized as speeulative, but it must be
romembered that they have been ac-
eopted and elaborated as the basis of
penal law by some of the most prac-
tical of contemporary jurists. Bis-
marck is no idealist, yet we find Bis-
marck, in & speech in the Prussian
Herrenhons, in 1872, adopting the
Hegelian theory of punishment, and
illustrating it by the famous maxim
which Meyer has taken as the motto
of s late valuable treatise on orim-
inal law; ‘‘ Laws are like medicines;
they are uszually mothing more than
the healing of one disease by another
disense less, and mora transicnf, than
the flrst.’’ Certainly Hegelianism, in
adopting and sustaining philesophi-
cally the theory of a just retribution
as the sole primary basis of punish-
ment, exhibits a healthy ecomtrast to
the gentimentalism of humanitarian

philosophers who ignore the moral and
retributive element in punishment,
making it primary object to be the
reform of the alleged criminal, and ex-
ample to the community. Te sach
theorists the final answer is, that until
a man ig proved to be gailty of a erime
we have mo right either forcibly to
reform him or to punish Lim as an ex-
ample to others ; and that neither re-
tormation nor example will be promoted
by assigning to him, after he iz con.
vigted, a punishment disproportiened
to his offence. At the same time, in
the application of such punishment,
reform and example are to be kept
incidentally in view, Cenviction and
gentence are te be according ie jnstice;
but prison diecipline is to be so applied
ag to make the punishment conduce as
far as possible to the moral educaticn
of beth criminal and community.

The general question of the limits of
punishment will be found discussed by
Plato, in Gorgias (ed. Bipont. 4, pp.
49, 57; and in de legg. (1ib. 9,10, 11} ;
and by Aristotle, Ethics, book 5,
chap. 8. :

Bentham, in his treafise on punish-
ments, advocates the absclate theory,
subject to the following gualifica-
tions :—

(1) The evil -of the punishient
must exceed the advantage of the
offence :

(2) The severity must be increased
as the certainty is diminished :

(3) The greater the offence, the
more severe may be the punishment
adopted for the ¢hance of its preven-
tion :

(4) Punishments may be varied with
the senribility of the effender:

(5} **Real” punishments shenld be
¢t apparent’’ for the sake of example :

(8) The power of further injuring
shonld be taken away or reduced :

(7) Recompense to the injured pariy

15
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should be kept in view. See summary
in Montague on Punishment, i. 211
et seg.

According io President Woolsey, the
reiribution theory which he vindicates
‘“apsumes that moral evil haz been
committed by disobedience to rightful
commands ; that according te a pro-
priety which commends iself to cur
maral natare it is fit and right that evil,
physical or mental, suffering, or shame
should be inoarred by the wrong-doer,
and that in all forms of government
over moral beings there aught to be a
power to decide how mueh evil onght
to follow speeial kinds and instances
of trapsgression, , . . . Its province
(that of the State) is confined to such
actions a3 do harm to the State, or to
interests which the State exists to pro-
tect. . . . . Its object in punighing is
not, in the first instance, to punish for
the sake of punishing, because so much
wrong demands so much physical suf-

16

fering ; but to punish—punishment
being in the circumstances otherwise
right —not directly for the ends of

God’s moral government, but for ends.

lying within and far within that
sphere.”  Woolsey’s Political Boience,
§ 107. i

Sir J. Btephen speaks thus fo the
same effect ;—

“The infliction of punishment by
law gives definite expression and a
golemn ratification and justification of
the hatred which is excited by the
commission of the offence, and which
constitutes the meral or popular as
distingnished from the conscientions
sanotion of that part of morality which
is alse sanetioned by the criminal law.
The criminal Iaw thus proceeds upon
the principle that it is morally right
to hate griminalz, and it confirms and
justifies that sentiment by inflieting
upoen crimingls punishments which
express it.’’ 2 Hisi. Cr, L. 81.

CHAP, II]  DEFINITION AND ANALYSIS OF CRIME. * s 14,

CHAPTER II.

DEFINITION AND ANALYSIS OF CRIME.

Crime is an act made punishable by law,
§ 14.

Immorality and indictability not convert-
ible, § 14 a.

Distinetion between publie snd private
remedies, § 15,

English common law in forec in the Uni-
ted Btates, § 15 a.

Want of English common law authori-
ties does not preclude offence from
being indletable at ¢common law in the
United States, § 16.

Disturbances of the public peace Indict-
able at common law, § 17.

80 of malleious mischicf, § 18,

S0 of public scandal and {ndeeency, § 19.

Offenees exclusively religious not indict-
ahie, & 20.

Oflzcnees at commeon law are treasons,
felonies, and wisdemeanors, § 21.

Felonies are crimes subject to forfeiture,
§ 22,

“Infamy” is that which affixes a moral
taint, § 22 a.

Misdemeanors Include offcneces lower
than felonies, § 23,

Police offences to be distinguished from
criminal, § 23 a.

An act, when prohibited by statute, is in-
dictable, though indictment is not given
by statate, § 4.

Statutory provisions to be setricily fol
lowed, § 25,

New statutory penaltics are eumulstive
with common law, § 26,

An offence may be divisible (1) by dis-
charging aggravating incidents, {2) by

" diversity as to time, (3} by diversity as
to place, {4) by diversity s tc objects,
{5) by diverelty as to aspects, and (6)
by diversity as to actors, § 27.

Merger is absorption of lesser offence in
greater, § 27 q.

Penal statutes to bo constroed favorably
to accoeed, § 28,

Retrospective statute fnoperative, § 29,

And so a8 to ex post facle acts Imposing
severer penalty, § 30.

But proceduro and rules of evidence may
be retrospectively chianged, § 31.

State may relieve from punishabilily by
Hmitatlon or pardon, § 31 a.

Civil apd criminal remedies may be con-
current, § 81 .

§ 14. AW offence which may be the subject of criminal procedure
has been defined to be an act committed or omitted in
violation of public law, either forbidding or commanding act mage

Crime {s an

punishable

it.! This definition, however, though adequate in those by law.

1 ¢ A erime or misdemeanor {delict)
is an act committed or omitted, in vie-
lation of a publie law, either forbid-
ding or commanding it.”’ Steplhen’s

VoL, L.—9

Cora. iv. 8%, note, adopted in Nasmith’s
Institntes, 63. )

A erime may be provisionally de-
fined to be *an act which the Siate
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States in which there is no common law, fails in States in which
there is recognized, as will presently be seen, a common law, which
determines from the reason of the thing, that a particular act is an
indictable offence. In such Btates the definition before us is a
petitio principii, it being equivalent to saying, that an act is a
€rime because it is forbidden by law, and that it is forbidden by law
because it iz a crime. When we seek, however, for a test to deter-
mine,in States where the common law obtains, whether a particular
offence, as to which there is no statute, or no prior ruling specifi-
cally applicable, is indictable, then we must go further than the
definition above given, and hold that at common law a wrong which
public policy requires to be prosecuted by the State is an indictable

abaolutely prohibita, or a forbearanece
from an act which the State abselutely
commands to be done, the State mak-
ing use of such a kind and meagare
of punishment as may seom needed
1o render such prohibition or ecommand
effectual.’*’  Amos on Jurisprudence
{London, 1872), 286.

8ir J. F. Stephen’s definition is as fol-
lows: *¢ The criminal law is that part
of the law which relates to the defi-
nition aud punishment of scts or omis-
sions which are punished as being (1)
attacks npon publie order, internal or
external ; or {2) abuees or obstractions
of pablic anthority ; or (3) aets inju—
rions to the public in genersl; or (4)
attacks npon the persens of individuals;
er (5} attacks upon the property of in-
dividuals or rights connected with, and
similar to, rights of property.’” 1 Hisi.
Crim. Law, 3. This, however, is too
comprehensive. The last head, for
instance, would include trespasses as
well as larcenies.

““To the question, What is a © erim-
inal act?’ the answer most gonerally
applicable seems to be—s criminal zot
is one which in some way or other
subjecta the actor to punishment.”
Broom’s Phil. of Law, § 162. To this
iz added (§ 164) that a ** crime i3 con-
stituted by an overt act done with a
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guilly intent, or includes a ggilty
mind, knowledge, or possegsiom, af-
feeting or prejudicing the public.”
This is defeetive in not including of-
fences which are criminal from want
of intent, i, e., from negligent omission
{o perform a duty.

““As law is the necessary form in
which right is embodied, crime, not
indeed in its essence, but in ite form,
prefupposes law, and must, therefors,
be called sm uwnlawful act.”’ Hilsch-
ner, System, i, p. 19,

Mr. Livingston does not attempt a
definition.  ** All econtraventions of
penal law,”” he tells ms, ¢ are denomi-
nated by the general term, offences,
Home division was necessary to distin-
guish between those of a greater and
others of a less degree of guilt. No
scale conld be fonnd for this measure
so proper as the injury done to society
by any given act.’® That *f offences,’
however, are not convertible with 44 in-
jaries done to society’ i= plain, since
thers are many ‘‘injuries’” done {o
snciety, which are not ‘* offences,”” go
fur, at least, 28 10 be subject to indiet-
ment. I have discussed this snbject
in greater detail in my Commentaries

on American Law, Chapters L., I1., and
I

ONAP, II.]  DEFINITION AND ANALYSIS OF CRIME. [§ 14a.

offence.? The wrong, however, must be one which violates the

‘general sanctions of the law, though it is not necessary that it should

be prohibited specifically by prior statute, or prior judicial decision.?
§ 14 a. It has been often said that at common law indictability
and immorality are convertible terms.® So far, how- Tmmorality
ever, from this being the case, there are indictable iggiitl;rdiit&
acts which are not immoral, and immoral acts which are converti-
not indictable. Assaults of all kinds are indictable; ™'
but all assaults are not necessarily immoral. = An assault in seli-
defonce is the exercise of a right; and waiving this, as presenting
a question of contingent indictability, there are many cases in which
a man may be convicted of an assault which ig in ifself not immoral,
as when he acts under a mistake of fact or of law. Honest belief,
also, as We see elsewhere,* that an action is right, while it purges
the action from immorality, does not rclieve it from indictability. -
The morality of an act depends upon its comscientiousness; and
unless we recognize the rights of the individual conscience in this

1 Bee Com. ». McHale, 97 Penn. St.
397.

8 fafra, & 29. In Bteph. Cr. Dig.
art. 160, wo have the following :—

¢ Acts deemed to be injurions to the
pablic have, in some instances, been
held to be mizdemeancrs, because it
appeared to the court before which
they were tried that there was an
analogy between sach acts and other
acts which had been leld to be misde-
meanors, altheugh such first-mentioned
acts were nof forbidden by any express
law, and although mo precedent ox-
aclly applicd to them,* ete.

To this there is the following note :

¢ After queoting - the judgment of
Willes, J. (the colleague of Lord Mans-
ficld), in Millar ». Taylor, 4 Burr,
2312, to the effect that ¢ justice, moral
fitness, and publi¢ eouvenience, when
applied to a new subject, make com-
mon law without precedent,” Pollock,
C. B., said : ©I entirely agree with the
gpirit of this passage so far as it re-
gards the repressing what is a public

evil, and preventing what wonld be-
come a public mischief; bnt I think
there i a wide difference between
protecting the community apainst a
new source of danger and creating a
new right. Ithink the common law is
guite competent to proncunce anything
o be illegal which is manifestly
against the public good; but I think
the common law caunot create new
rights,” ete. Jeffreys v. Boosey, 4 H. L,
C.936.°* [In 3 Steph. Hist. Cr. L. 358,
there is a protest againgt these views,
it being said that “ though ihe exist-
ence of the power as inherent in the
judges hes been asserted by several
high authorities for a great length of
time, it is hardly probable that any
aitempt would be made to exercizo it
at the present day.” But the prepon-
derance of authority is against BirJ. F.
Stephen’s opinion in this respect. See
Whart. Com. on Amer. Law, § 30.

3 Sge Licber on Penal Law, 2 Lieber's
Mis. Works, 471 e seq.

t Infra, § BS,
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respect, even as against the opinion of the majority, no ethical
system could be constructed. On the other band, there are num-
berless immoralities which the Btate does not and canuot undertake
to punish.! We muzt, therefore, reject immorality as the condition
of indictability, and fall back upen the public sense of right and
public policy as already stated.? If we are required to supply a
further test, we might say that public policy demands the indicta-
bility of all immoral acts of which punishment by law is the proper
retribution. From this ¢class are to be excluded immoralities which
are not of enough consequence to be prosecuted, and immoralities
which the public welfare requires should remain unprosecuted.

§ 15. The common law way be defined to be right reason, applic-
Distinetion 201€ to present issues, in analegy with prior rulings of the
between  eourts and opinions of authoritative jurists. In accord-
public and . . . f .. ;
private ance with this view, and adopting the principle that
remedics.  grimes at common law, apart from statute, are offences
which public policy manifestly requires to be prosecuted by the
State, we may be able to give logical expression to the distinetion
between wrongs which can be redressed only by private suit, and
wrongs the perpetrators of which may be proceeded against by
public prosecution. That such a distinction exists in practice we
have numerous instances. I may have a right to have the air about
me pure; but this does not make it an indictable offence for
a neighbor to juvade this right by opening on his land a drain
whose odors reach tono one but myself. I may exclude trespassers
from my grounds ; 1 may sue them for damages caused by their
trespass ; but I cannot, for the mere trespass, if there be no mali-
cious hurt inflicted, prosecute them criminally. On the other hand,
if the drain is such as to affect the community injuriously, or the
trespass be conducted in such a way as to threaten the public
peace, an indietment lies. The reason for this, if the above defi-
nition be correct, i3 that public policy in the first class of cases
does not require the State to intervene, while in the second class

! Beo remarks of Bramwell, J., in {est ineompatibility with the well-be-
Cowar ». Milbourne, L. R. 2 Exz. 2356, ing of tho Commonwealth. He predi-
and distinctions taken in 2 Steph. His. cates indictability of acts * welche den
Cr. L. 75 et seq. Bedingungen des Gemeinwesonz und

? Meyer, § 4, while concurring in seiner Fortentwicklung widerspre-
the Teasoning of the text, makes the ohen.”
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of cases it does so require. In other words, in all matters in which
the peace, order, or health of the community is not concerned, a
sound social economy requires that men should seitle their differ-
ences by themselves, either by compromise or private suit, just as a
sound social -economy requires that they should conduct their own
business and regulate their own families, provided that in se doing
they do mnot thrcaten public peace, or disturb public comfort, or
create public scandal. As to acts, however, threatening publie
peace, or disturbing public comfort, or creating public seandal, it is
the duty of the State tointervene. We have abundant illustrations
of this distinstion in other departments of social science ; the prin-
ciple being that it is not within the provinee of the State to en-
force duties purely private. A board of health, for instance, may
properly forbid unwholesome food o be sold in a market, but it
cannot properly forbid an individual from eating food that will
probably make him sick, Public scandalous drunkenness, to take
another illustration, is Indictable at common law; but common
drunkenness, which is not a public scandal, is not indietable. The
same distinctien applies to remedies. The State is only justified
in intervening to protect interests that concern itself directly; and
if wrongs be committed strietly private in their character, then
these wrongs must be redressed by private guit. It may be said
that a distinction of “this kind, based on public poliey, is one to be
laid down, not by the courts, but by the legislature,! This is no
doubt the case where there iz a code which undertakes fo cover
the whole ground, so that no offence iz indictable which is not made
indictable by the code. It is otherwise, however, when offences
are to be defined by the common law. In the latter case, there is
a wide range of offences a8 to which the judges are obliged to apply
the test of public policy. The banks of a canal, for instance, or
the embankments of a railroad, are wantocly forn down by a ma-
rauder. The case iz one of first impression in the courts, as no one
hag heretofore heen prosecuted for doing this particular thing. Is
the offence indictable as malicious mischief ¥ It certainly would not
be, where nobody but the owner is affected by the trespass, and
where no specific malice o such owner is shown, -Yet as it is, in con-
sequence of the danger to the publie if canals or railroads be subject

1 Boo infra, § 20.
21
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to depredations of this kind-—i. e., on grounds of public policy—
such an offence would be held indictable.! I may be standing by a
river gide, to take another illustration, and sce a man drowning, I
do not help him out, though I could readily do so ; but as omissions
to perform acis of charity cannot be made indictable without great
disarrangement of industry, I am not indietable for this emission,
immoral as it is. I am indictable, however, on the grounds of
public policy, if, being charged, as a public officer, with the pro-
tection of persons bathing on the spot, or having undertaken spe-
cially to protect this particular person, I meglect to perform my

OHAP, 1]  DEFINITION AND ANALYSIS OF CRIME, (§ 15 a.

far as concerns the form, the distinction is that eriminal wrongs
are punizhable by the State, while for civil wrongs redress is
obtained at the suit of the party injured.! A wrong, however, may
be in one aspect civil, in another criminal.?

§ 15 a. The common law of England was adopted as a part of
their own common law by such of the American colonies’ Engleh
as were of English settlement, and is operative in the common

law in toree

States cmbracing or peopled from such colonies.® And, in the
a8 18 elsewhere seen, even in States where the common giates.

duty.? This, however, concerns the subject matter of crime. So

1 Bee infra, §§ 1065, of seq.

2 Infre, §§ 130, 133.

Several theories have been propesed
in Germany as to the distinetion be-
tween poblic and private wrongs. By
Btalil a crime assails and defies the
dominion and dignity of the State by
positive assaults, which are by thom-
selves under all circumstances (in
thesi} a vielation of law; while there
is no such defiance in ecivil wrongs,
since here wo have exclusively to do
with acts which are only unlawful (in
hypothesi) nnder the given relations.
On the other hand, Berner and Késtlin,
representing the Hegelian School, in-
elude under erimes exclasively the
conseious resisiance of the general will
by the individnal will; wander ecivil
wrongs exclusively, acts whose perpe-
trators are unconscious of wrong. By
Hillschner crimes conzist of absolute
wrongs, that is to say, wrongs as
against the objective existing law ;
while civil wrongs are morely relative,
that is to say, wrongs exclusively di-
rected against the privileges of other
persons.  Geib, ii. 1756, That there is
any definable distinction is denied by
Bekker, Theorle, 2. 108; Geib, ii. 173:
Merkel, Abt. i. p. 41'; and Binding,
Normen, s. 172 ef sey. By the latter
writer the view in the text iz assailed
elaborately.
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Blackstone's distinction, that *¢civil
injuries are private wrongs and concern
individnals only, while crimes are
public wrongs and affect the whole
cornmnuity,”’ is objected to hy Austin
on the ground that many crimes are
private wrongs, and many civil injuries
affect the whole community, See R. v,
Paget, 3 F. & F. 29 ; R. ». Trafford, 1
B. & Ad, 874; Dobbina’s Distillery », U.
3., 96 U. 8. 395,

Mr. Austin, in hiz own definition,
begs the guestion,  “ The differcnce,”
he says, * between crimes and civil
injuries is not to be sought for in a
gupposed difference between their ten-
dencies, but in the difference between
the modes wherein they are respec-
tively pursued, or wherein tho sanction
is applied in the two cases, An offence
which is pursued at the discrotion of
the injured party or his representative
is a elvil injury. An offence which is
pursued by the sovereign, or by the
subordinates of the sovereign, or, as in
England, in the name of the sovereign,
is a erime.” Aunstin’s Jur. ed. 1863,
i, 72; cd. of 1869, 1092, adopted in
Nasmith’s Tnst, 63. The defects of
thiz distinetion are pointed out in
Whart, Com, Am. Law, §§ 56 sy,

Bir H. Maine’s explanation of the
origin of the distinction leads te the
definition in the texi. A crime, he

tells mws, in the original conception of
the term, was an act ** involving such
high issnes that the State, instead of
leaving its cognizance to the eivil iri-
bunal or the religions court, directed a
speeial law or privilegium against the
perpetrator.”  Maine’s Ancient Law,
18570, 372

1 Mere indictability is not the test,
singe therc are cases in which an in-
dictment is prescribed meroly ag & civil
remedy. R. » Paget, 3 F. & F. 29;
Rancroft v, Mitchell, L. R. 2Q. B. 549,

t fafra, § 318,

8 Soe cases cited infra, §5 17 ef seq. ;
and see State ». Rollins, 8 N. H. §50;
State v. Briggs, 1 Aikens, 226 ; Com.
». Newell, 7 Mags. 245; Com. 2. Chap-
man, 13 Met. 68; State » Danforth,
3 Conn., 112; Leomis v. Edgerton, 19
Wend. 419 ; Kilpatrick v. People, 5
Denio, 277; Resp. v. Teischer, 1 Dall.
335; Com. ». Eckert, 2 Browne {Penn.},
249; Com. v, Tayler, 5 Binn, 277;
Henderson’s Cage, 8 Orat. 708 ; Gris-
Lawm ». State, 2 Yerger, 589 ; Smith ».
Yeople, 25 111 17 ; State v. Huntley, 3
Ired. 418 ; State ». Twogood, 7 Jowa,
252; Btate v. Pulle, 12 Mion. 164;
Blanchard, ex parte, 3 Nev. 101 ; Terri-
tory v. Ye Wan, 2 Montana, 478,

The federal courts, az will be seen
(infra, § 258), have been ruled to have
no common law criminal jurisdietion.
The New York Penal Code of 1882, pro-
vides that no actz or omissions shall

be deemed criminal, exvept &y pre-
soribed by the code, or by some statute
not repealed, § 2. This appears to
abolish the common law, but the com-
mon law is in a measure reinstated by
a subgequent section, § 675, by which
it is provided that ‘‘a person whe wil-
fully and wrongfully commits any act
which sericusly injures the person or.
property of another,or which seriously
disturbs or endangers the public peace
or health, or which, openly outrages
public decency, for which mno other
punishment is expressly prescribed by
this code, is guilty of a misdemeanor.”
Were it not that the word “ wiifally”
excludes negligences, this clanse would
be a reénactment of the common law,
In Ohie, it haes been decided that the
eriminal side of the English common
law i3 not inforce. Vanvalkenburgv.
State, J1 Qhio, 404 ; Smith ». State, 12
Ohie St. 466. Such is the stutulory
rule in Indiana; llackney ». State, 8
Ind. 4%4; Marvin ». Biate, 19 Ind.
151 ; Jones ». State, 59 Ind. 229 ; and
to & limited extent in ofher Blates. See
Estes v. Carter, 10 Lowa, 400 ; Meyers,
ex parte, 44 Mo. 273, As to Pennsyl-
vania and Florida, see infra, § 26. In
Lousiana, the English common law has
been established by statute. State v
Davis, 22 La. An. 77. 'The evolution
of the sommon law in America is dis-
cussed in Whart. Com. Am. Law, §§ 24
ot sey, How far the ecclesiastieal or
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law i.s by legislation declared not to be in force, it nevertheless
remains in force for the purpose of interpreting legislative ac-
tion,! We have a curious illustration of this in Texas, where it
was. at one time required that an offence should be «expressly de-
fined” by statute. This was found to be impracticable ; and now
the common law is resorted to for a definition of statutory terms.

§ 16. Certain points of difference, however, between the penal
Wt of Il;olicy of .Engl'a-nds. and that .of the United States must
English e kept in mind, in determining how far the want . of
common  common law authority in one country is to weigh upon
fl]f)git;gi Phe courts of the other. There is a grade of offences,
preclude in the first pla.ce comprehending adultery, fornication,
from being and lewdness in general, together with those misde-

indictable : -
e meanors connected more particularly with the conduct of

luw in tho !;he rites. and observances of religion, which in England
Staten. 15 cognizable chiefly in the ecclesiastical courts, but

which with us is in many States punished by indict-
ment at common law. In England, in the second place, from the
eaxliest period of judicial history, statutes were from time to time
passed which defined the limits and determined the punishment of
:a,lmost. every offence, as it in its turn attracted legislative action.
Thus, in the English books, few cases are found of malicious mis-
chief at common law ; penalties more summary than the common
law afforded being provided for the protection of each species of
property as it became the object of investment, No ecase, for in-
fltance, is to be found of an indietment at common law for malicious
injury done to locks or other improvements on navigable rivers;
bec?ause, as soon as locks were introduced into England, and canals
built, such offences, by the statute 1 Geo. IL., st. 2, ¢. 19, were made
felonious, and were subject to transportation.® So, though elemen-
tary writers agree that the destruction of an infant en ventre sa mere

c‘anon‘la.w of Christendom is here effeo- * erime ‘against nature,” see infra, §
tive will be considered in other sections, 579. To same effect, see Wall v, Btate,
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is indictable at common law.! no case is to be feund in England
where such is adjudged by the courts, the statute of 43 Geo. I1L. c.
58, making it a felony, being enacted about the time when the
offence first required the action of the public authorities. The want
of English precedents, in guch eases, does not show that offences of
such ¢haracter were not cognizable at common law ; it shows only
that at an early period common law remedies gave way to statuies
with provisions more specific and penalties more severe. Many
offences, recordingly, which have been punished exelusively by
statute in England, have been brought, in this country, within com-
mon law sanction, and have been considered misdemeanors, We
cannot infer the non-indictability of such offences at common law
because they are indietable in England only under statutes which
we have not rcénacted. The want of English common Jaw autho-

‘rity, in many eases of this class, is attributable not to the non-

indictability of the offences at common law,? but to the fact that

statutes imposing severe penalties on the offence, and absorbing

by their terms the common law, were passed before common law

affirmations of the indictability of the offence were reported. *As

said by the Supreme Court of Vermont, in a case adopted after-

wards in New York, ¢ the English statutes wero so ancient, and .
the punishment so severe, that they were of course resorted to, and

the common law thus lost sight of, though the statutes were intended

as a mere increase of its penalties.”’

Fafra, §§ 20, 1717, 1741.

1 Whart. Com. Am. Law, §§ 12, 201.
See infra, §§ 29, 255.

# Bergen, er parte, 14 Tex. Ap. 52.
In State v. Williams, 34 La. An. 87, it
was held that the court would give a
. common law definition to the words,

24

23 Ind. 150.

9 Black, Com. 65 w; 1 Hawk. . C.
. 5,5.1; 1 Hast P. C. e. 1, 8 1; 1
Russcll on Crimes, 48.

! Grisham v, State, 2 Yerger, 559,

8§ Bee infra, §§ 1066~7.

1 Bracton, 1. 3, e. 21: 3 Coke's Inst.
50: 1 Hawking, 94+ 1 Vesey, 98; 1
Ruegell on Crimes, §71.  Infre, § 692.

2 The comprehensiveness of the som-
mon law is illustrated in England by
a series of eases, which, though much
less numerons than those in this eoun-
try, from the fact that the common law
remedy hag been there so muneh more
nearly absorbed by statute, neverthe-
less ghows that there iz no public wrong
which is noet the subject of criminal
action. Thus it hag been held indiot-
able unlawfolly and injurieusly to
carry a child infected with the small-
pox along the public streets; R. .

Vantandillo, 4 M. & Selw. 73; R. w.
Burnett, 4 M, & Selw. 272; to show &
monster for money; Herring ». Wal-
rond, 2 Cha. Ca. 110; to put combust-
ible materials on board a ship without
giving mnotice of the contonts; 1 Rus- '
sell on Cr. 2098 : William ». East India
Com., 3 Hast, 192, 201; and in over-
work children in & factory ; 2 Twias’s
Life of ¥Eldon, 36.

9 State . Briges, 1 Afkens, 226;
Loomis », Edgerton, 19 Wendell, 418
State ». Cawood, 2 Stewart, 360. On
this point see & comprehensive opinion
of Shaw, C. J., in Com. ¢, Chapman,
13 Met. 68.
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§17_. It. has been held by us, therefore, in application of the
reasoning just stated, that whatever, in the first place, is provoca-
tlve' ?f publie disturbance ;' or, in the second place, consists of
n}ahclous injury to another’s property in such a way as to provoke
violent retaliation ;? or, in the third place, constitutcs a public
scandal or indecency,’ is indictable in this country, although in
England the offence is punishable now only by statute, or in the
ecclesiaatical courts. ’

(1) Aects, therefore, provocative of public disturbance are indict-
Bji‘;‘;’é’; a!)le, though there'be no English precedent for the in.
the public dnctt'nent. Hence it has been held indictable to drive a
peaceln-  carriago through a crowded street in such a way as to
8t common endanger the lives of the passers-by ;* to disturb a con-

. gregation when at religious worship ;* to go about armed
mth.dangerous and unusual weapons, to the terror of citizens ;8
to raise a liberty-pole in the year 1794, as a notorious and riotm;s
expression of ill-will to the government ;7 to tear down forcibly and
contemptuously an advertisement, set up by the commissioners, of
a sale of land for county taxes ;® to agree to fight, though no ﬁ:ght
takes place ;? to break into a house in the day or night time, and
disturb its inbabitants ;' to violently disturb a town mceting th:)unh
the parties engaged were not sufficient in number to amountTo riott-'“
to attempt to kidnap another ;¥ and, in short, to do any act whit,:h
may create a public disturbanee, provided that such be the natural
consequence of the act.

CHAP. IT,]  DEFINITION AKD ANALYSIS OF CRIME. (8 18.

§ 18. (2) It has also been generally held in this country that
acts of malicious mischief, when producing a wanton in- So of man
jury to another’s property, so as to provoke violent re- licious
taliation, are indictable. Thus it has been held indict- ™™
able to maliciously destroy a horse,! a eow,” a steer,® or other beast,
which mey be the property of another;' to be guilty of wanton
cruclty to animals in general, when the essential ingredient of
malice towards the owner is presentf or the offence iz a public
scandal ;¥ to cast the carcase of an animal in a well in daily use ;7
to maliciously poison chickens, or maliciously break windows ;8 to
mischievously set fire to a number of barrels of tar;® to girdle or
otherwise maliciously injure trees kept either for use or ornament,™
to administer deleterious substances ;' to discharge a gun with the
intention of annoying and injuring a sick person in the immediate
vicinity ;” to break into a room with violence for the same pur-
pose 3* to go armed upon the porch of another man’s house and
from thence shoot and kill a dog of the owner of the house, lying
in the yard, in the absence of the male members of the family, and

1 Infra, §§& 1066 ef seg. Resp. w. 9 Resp. v. Teischer, 1 Dallas, 335,
Teischer, 1 Dallas, 335; State v The better opinion mow is, that, to
Council, 1 Tenn. 305; though this make guch an offence indictable, it~
case haa since been denied; Shell ». must be done either secretly and in
State, § Humph. 283 ; Taylor v. Btate, the night time; Kilpatrick ». People,
6 Humph. 285, 5 Donio, 277; or in such a way as to

% Com. v. Leach, 1 Mass. B85 People provoke a breach of peace. State 2.
v. Binfth, & Cowen, 258. Phipps, 10 Ired. 17.

1 Bea §§ 1553-1557.

? See, on thig point, 7 Law Rep. N.
8. 88, 89, and infre, § 1066,

3 Bee infra, §§ 1410 ef seq., 1432,
1446, 1448,

4 United States v. Hart, T Peters C.
C. 380. Bee, generally, infra, §§ 1536
« seq.

¥ State v. Jasper, 4 Dev. 323, JFufra,
§§ 20, 1556 a. _

§ State v. Hantley, 3 Ired, 418;
though see, per rontra, Simpson v.
State, 5 Yerg. 366, Pueck, J., diszent-

ing.
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T Penns. », Morrison, Addi, R, 274,
Bee Adams’s Gallatin, 123 ef seg. See,
however, Allegheny », Zimmerman, 95
Penn. St. 287,

& Penns. v. Gillespie, Addi. 267,

* State ». Hitchens, 2 Harring, 527,
Infra, § 1768,

® Com. v. Taylor, 5 Binney, 977,
Hackett v. Com., 15 Penn, St. 95,

1 Comr. ». Hoxey, 16 Mass. 385,
Tnfra, § 1656.

® Infra, § 590. State ». Rollins, §
N. H. 550.

3 State ». Scott, 2 Dev. & Bat. 35,
Whart, Pree. 213, ;

t Infra, 5§ 1067 et seq. Loomis ».
Bdgerton, 19 Wendell 419, See, par-
tieularly, Kilpatrick r. I'eople, § Denio,
277 ; Hendersen’s Case, 8§ Gratt. 708 ;
though see State v. Wheeler, 3 Vi. 344
Illies ». Knight, 3 Tex. 312; and com-
menis, mfre, §§ 1068 ef seq.

& State ». Briggs, 1 Aikens, 226.

" 8ee, for a geperal discussion-of this

question, 7 Law Rep. N. 8, 83, 90,

5 T, 8. » Logan, 2 Cranch C. C.
259 ; U, 8, v. Jackson, 4 Cranch C. C.
483,

7 Btate v, Buckman, 8 N. H. 203.

9 Ztate ». Bimpson, 2 Hawks, 460,

10 Com. v. Eckert, 2 Browne, 249;
Loomis v. Edgerton, 19 Wendell, 419 ;
per contra, Brown’s Case, 3 Greenleaf,
177 ; and see discussion, infra, §§ 1067
et ser.

1 fafra, § 610. Com- » Stratton,
114 Mass. 303; Pcople ». Blake, 1
Whealer’s C. C. 49 ; see, however, at
common law, R.v. Hanson, 2 C, & K.
012: 4 Cox C. C. 138; B.v. Walkden, 1
Cox (. C. 282; R. ». Dilworth, 2 M. &
Rob. 531; infra, § 610.

2 Com. ». Wing, 9 Pick, 1.

1 Com. v. Taylor, 5 Binney, 277.
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to the terror and alarm of the females in the house ;! though it is
not an indictable offence to remove a stone from the boundary line
between the premises of A. and D. with the intent to injure B, ;2
nor to shave and crop the hair from a mare’s tail in a stable ;® nor
to frequent a neighbor’s house, and grossly abuse his family, if there
be no assault.t

§ 19. (8) On the same reasoning it has been held to be indict.

Andsoor 2ble to do an act whichis a great scandal or public insult
public 1o the community.® Under this head it has been held
and inde-  indictable to cast a dead body into a river without the
eency. rites of Christian sepulture ;% to be guilty of eaves-drop-
ping ;7 to knowingly sell noxious food ;8 to sell a wife ;? to disinter
a dead bedy without proper authority ;¥ to give more than a single
vote at an election ;M to be guilty of individual offensive drunken.
ncss ;7 or notorious lewdness,’® though on this point the better rule
is that, to make the offence indictable, it must be such as to shock
and insult, nof an individual, but the commaunity,d to indulge pub-
licly in profanc swearing,” or in loud and obscenc language, so as
to draw together a erowd ip & thoroughfare,® though the offence
be not laid as a nuisance ;¥ and, in fine, to commit any act which

1 Henderson’s Case,.S Grat. 708. Infra, § 1432@. See R. ». Vann, 2
% State v. Burroughs, 2 Halst. 426. Denison C.C. 324; 8 Eng, Law and Eg.
Bee Com. ». Powell, 8 Leigh, 719, 596; R. v. 8harpe, 7 Cox C, C. 214 ; 40

¥ Btate v. Bmith, I Cheves (8, Car.), Eng. Law and Eq. 581.
157; contra, Boyd . Btate, 2 Humph. 1 Com, v, Silsbee, $ Mass. 417, Fafra,
39. : § 1832,
* Com. v. Rdwards, 1 Asbmead, 46. 12 Bmith ». Btate, 1 ITumph. R. 398,
® Bee infra generally, §§ 1410 of seq. B Btate ». Moore, 1 Swan, 136;
€ Kanavan's Case, 1 Greenleaf, 226. Brooks v. Stato, 2 Yerg. 482 ; State v.
Iufra, § 1432 q, Rose, 32 Mo. 560. Infra, § 1456.
7 Btate ». Williams, 2 Tenn, 108; M Infie, § 1446, Biate v. Waller, 3
Com. ». Lovett, 6 Penn. I. J. 228; Murplhey, 229.
Btale ». Pennington, 3 Head, 119, Bee 16 [nfre, §§ 1442-4; State o, Kirby,
Ibid. 231 ; dnfra, § 14486, 1 Murphey, 264 ; Stata », Kllar, 1 Dev.

CHAP. IL] DEFINITION AND ANALYSIS OF CRIME. [ 20.

from its nature must scandalously affect the morals and health of
the community.!

§ 20. 1t has gometimes been said that Christianity is part of the
common law of the land? and from this it has been (g e
argued that the State is in some way bound to p'un’ish_ by *ﬁ:ﬁgzil:’:l!
indictment offences against Christianity. Christianity, ot Tudier-
undoubtedly, hap affected the common law in the United o
States, in the following important partioulars: (1) In most juris-
dictions we have adopted the principles of the canon law in relatlion
to watrimony and to succession. The rules which th?a English
ecclesiastical courts imposed in this connection we have in a large
measure accepted as binding us; and in several States we have
recognized as indictable certain offences, such as adultery and for-
nication, which in England can enly be prosecuted in the ccclesias-
tical eourts.® (2) We have also, adopting the ethical rules of
Christianity, as distinguished from those of heathendom, wade
indictable breaches of domestie duty which were not criminally
punishable by the old Roman law. (3) Witnesses, unless they
have conscientious scruples, or believe anotber form of vath more
binding, are sworn as & rule on the Christian Bible. Dut beyond
this we have not gone. We make blasphemy of Christianity indict-
able ; but this is because such blasphemy is productive of a breach
of the public peace, and not because it is an offence against Grod.
We treat a disturbance of Christian worship as indictable when such
disturhance amounts to & private agsault or to public disorder ;* but
we give the same protection to non-Christian assemblies.® And in
no State does the government interfere to prosccute offences con-
sisting of a denial of Christian dogma, or a rejection of Christian
sanctions.! Nor in any State is Christianity in such sense part of

1 Com. v. Sharpless, 28erg. & R.91; ». State, 1 Baxter, 192, Sec infrq,
Resp. v. Teischer, 1 Dallas, 335 ; People § 1431, and cases there cited.
». Smith, 5 Cowen, 258, 5 See infra, § 1556,

§ State ». Bmith, 3 Hawks, 378
Btate ». Norton, 3 Ired. 40; R, 4.
Sharpe, 7 Cox C. C. 214,

? . v. Delaval, 3 Burr, 1434,

1 Com. z. Cooley, 10 Fick. 37; R.
#. Lynn, 2T. R. 783; 2 Leach, 560.
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267 ; State v. Graham, 3 Sneed, 134,
16 Infre, § 1482; State v. Appling,
25 Mo, 315.
" Barker ». Com., 1% TPenn. St. 412
Bell v. State, 1 Swan, 42,

1 Hee Vidal v, Girard, 2 How. 127;
People ». Ruggles, 8 Johns. R. 250;
Updegraph ». Com., 11 B. & R. 3943
State ». Chandler, 2 Harring. 555.
See Pringle ». Napeo, 14 Canada L. J.
219

3 See infre, §§ 1717, 1741,

¢ State v. Jasper, 4 Dev. 323; Holt

¢ Donahoe ». Richards, 38 Me. 379.
Seo Chapman ». Gillett, 2 Conn. 40;
Lindenmuller ». People, 33 Barb. 548;
Com. &. Jeandell, 2 Grant (Penn.} 506;
Com. ». Dupuy, Bright. R. 44; People
». Porter, 2 Parker C. R. 14; Bloom =,
Richards, 2 Ohio St. 387; Board of
Education », Miner, 23 Ohio Bt. 211 ;
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the common law that the State can determine what are the dogmas

of Christianity. That which is

part of the common law can be

changed by statute ; but as the dogmas of Christianity are beyond
the reach of statute, we must hold that they are not part of the

common law of the land.

Btate », 'epper, 68 N. €. 259, See R.
. Carlile, 3 B, & Ald. 161; R. .
Waddington, 1 B. & C. 26; and see
infra, § 1431 ; Story’s Misc, Writings,
451; 2 Life of Story, 431.

1 Iu an article by Dr, Spear, re-
printed in the Albany Law Journal,
vol. xiii. p.366,we havothe following:-—

“ Lord Campbell, in his Lives of the
Chief Justices, explains the langnage
25 simply meaning that the law will
uot permit the essential principles of
revealed religion to be ridienled and
reviled. The English commissioners
on criminal law, in their sixth report
{1841}, exprese the opinion that the
maxim dees not ‘ supply any reasonin
favor of the rule that arguments may
not be used against’ Christianity,
‘provided it be not done in such a
roanner a5 to endunger the public peace by
exciting forcible resistance.’  Arclibishop
‘Whately, in his pretace to his Elements
of Rhetorie, says that he had ‘never
met with any one who could explain’
te him the meaning of the maxim;
yet he did not understand it as imply-
ing ¢ the illegality of arguing’ against
- the established religion of England.”’

In R. v. Foote (and Ramsay), 48
L. T. N. 8, 733; infra, §§ 1604, 1627,
Lord Coleridge, C. J., said, in charging
the jory:—

**Gentlemen, you have heard with
truth thaithese things are, accerding
to the old law, if the dicta of old
judges, dicta often not neeessary for
the decisions, are to betsken as of
absolute and nuqualified anthority—
that these things, I say, are nndoubt-
edly blasphemous libels, simply and
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withont more, bedanse they guestion
the truth of Christianity. But I re-
peat what I said on the former trial
that, for reasons which [ will presently
explain, these dicta cannot be takon to
be a true statement of the law, as the
law is now. It is no longer trae, in
the sense in which it was true when
these dicta were uttered, that Chris-
tianity is part of the law of the land.”’

See, also, to the same effect as the
text, Sedgwick’s Stat. & Const. Law,
14; Cooley’s Const. Limitations, 472,

An exhaustive examination of the
authorities by Dr. Avderson will he
found in 20 Alb. L. J, pp. 2G5, 285,
Among the conclusions reached hy
this able writer may be given the fol-
lowing :—

6. We see that the first introdoe-
tion of the maxim under discussion
was due to & misunderstanding of the
Year Books, and has never heen prac-
tically sanctioned in its natnral and
literal sense by any English or Ameri-
can court, Thecemmon luw has never
fnrnished the ground for persecution,
but {t has slways been inilicted by pos-
itive statutory enactment. The com-
Ton law has taken account of Chris-
tianity as a positive system, for the
Purpose of punishing blasphemy and
malicious ridicule of Christian dee-
trines and rites. The common law
has recognized these as crimes against
the State, and not as sins against God,
It has regarded them in the light of
oral nnjsances against which the be
lievers in Christianity have a right to
be protected.

7. *“The principle upon which blas-
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§ 21. Offences at common law are divided into three heads;

treasong, felonies, and misdemeanors.  In England, under

Offcnecs at

the head of treason were embraced, first, under the commun

law are

pame of high treason, the compassing of the king’s treasons,

felonies,

death, the comforting of the king’s enemies, the coun- ;4 micge-

terfeiting of the privy seal, the

forging of the king’s meanors.

coin, and the slaying of the chancellor, or either of the king's
justices ; and secondly, under the name of petit treason, such
offences as were imputable in private life to the same principle of
treachery and disloyalty as led, in the affairs of State, to the com-

phemy is punished would oblige a com-
mon law ecourt to protect the worship
and regard the sentiments of Mahom-
etans or Hindoos, if their forms of
religion were to be widely prevalentin
a eomraunity over which it had juris-
diction. This protectiorm, of course,
conld be given enly to the extent that
their rites and worship did not in-
frings upon the laws of natural mo-
rality and jnstice.

18, Every code of morality is inti-
mately connecfed with the system of
religion from which it springs, and in
which it finds & sanction. As every
civil code In its formation and growth
adopts the moral code of the peopls
for which it furnighes Tules of govern-
ment, 20 the common law of England
apd the United States has absorbed,
and is still absorbing into itself, ihe
moral prineiples of Christianity.
IHenee the Christian system is the
moral source'of an undeiermined but
vary large part of our common as well
as of vur statnte law. In this sense
Christianity has ecomiributed enor-
mously to the common law, and alse
to the GCode of Justinian, and the
Iegal systems of all Christendom.

9. That portion of the eommon law
which makes blasphemy, Bunday des-
ecration, the disturbance of religicus
assemblies, indictable offences, seems
natarally to fall into the class with

those laws which provide for the com-
munity protection against nuisances,
whether physical or moral in their
nature.”

The following remarkzble clause oc-
curs in the treaty with Tripoli, ap-
proved by the President, and confirmetd
by the Senate of the United Btates, in
1797 :—

“Ads the government of tﬁs United
States of America is not in qny sense
founded on the Christian religion; us ithas
in itself’ no character of ewmily against
the laws, religion, or tranquillity of
Mussulmen; and as the paid Statesg
never have entered into any war or act
of hostility mgainst any Mahometan
nation, it i3 declared by the parties
that no pretext arising from religious
opiniong shall ever produce an inter-
ruption of the harmony existing be-
tween the two conntries.” Art. =xi
treaty with Tripoli of Jan. 3, 1797,
signed by Joel Barlow, consul-general,
on part of the U. 8.; U, B. Treaties,
edition of 1873, page 838; viii. U. 8. -
Statutes at Large (Foreign Treaties,
Peters's ed.), 155; vi. Marten’s Ree.
de Traités, 298,

In State ». Brooksbank, 6 Ired. 73,
it was held that Babbath breaking is
not an offence at common law. But
this can only be good as to such * Sab-
bath brezking™ as is not anuisance.
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passing the sovereign’s death ; comprising the slaying, by a wife,
of her lord and husband, and by an ecclesiastic of his ordinary.
In this conntry, however, petit treason as a distinet class of offences
i8 no longer recognized, the crimes composing it having sunk into
a place among homicides ; and high treason, under the constitutions
both of the Federal Union and of the several Btates, is limited to
the levying war against the supreme authority, or adhering to its
enemies, giving them aid and eomfort.! :

§ 22. Felonies, in England, as distinguished from misdemeanors,
Felontes c_omp'rised originally every species of erime which ocea-
include sioned the forfeiture of lands and goods; but though
erimes enb- - « . . . . .
jeet to for.  this distinction, originally based on the supposed heinous-
Teiture. ness of the crime, is still nominally recognized, its eon-
‘finuance, while econducing to much technical difficulty, is productive
of no good, and its abolition is enly a question of time:? At com.
mon law, in addition to the erimes more strictly coming under the
head of treason, the chief, if not the ouly felonies, were murder,
manslaughter, arson, burglary, robbery, rape, sodom ¥, mayhem, and
larceny. By statules, however, running from the earlicst period,
new felonies were, from time to time, created ; till finally, not only
almost every heinous offence against person or property was in-
cluded within the class, but it was held, that whenever Judgment
of life or member was affixed by statute, the offence to which it
was attached became felonious by implication, though the word

SHAP. I1.] DEFINITION AND ANALYSIS OF CRIME, [§ 23.

felony was not used in the statute. In this country, until recently,
the common-law classification obtained ; the principal felonies heing
received as they originally existed, and their number increased as
the exigencies of society prompted ;! though in the federal courts non-
capital offences have been held to be felonies only when made so by
statute expressly or by implication.? In several of the States, all
offences subject to death or imprisonment are made felonies; all
others are misdemeanors.® In some States the distinetion is abol-
ished absolutely. In most of the others it exists only so far as to
make it requisite, in indictments for felonies, to usc the term * feloni-
ously ;”* and to give certain privileges as to challenges, as to
Joinder of counts, and as to seclusion of jury. Bus it is impossible
not fo be amazed at a system which made perjury a misdemeanor,
and larceny a felony ; which, while it made it a felony to steal five
shillings, made it only a misdemeanor to conspire to rob a bank.

§ 22 a. The question as to what are ¢ infamous crimes,” is now of
interest principally because of: the clause in the federal «Tnfamy is
constitution which provides that all crimes not infamous that whicn
may be prosecuted by information. At common law, e *
“infamy’’ was held to attach to all crimes, a conviction tint-
of which impressed such a moral taint on the perpetrator as was
supposed o require his incapacitation as a witness, and the suppres-
sion of his political rights.® Infamy, in this scnse, includes trea-
son, felony, and the crimen falsi; and a conspiracy to commit an
infamous offence partakes of the character of the offence at which

V Infra, §8 1782 ef seq.

2 “In modern English legislation,
any affected demarcation of crimes by
the sort of moral or social significance
anciently implied in a felony as con.
trasted with a misdemeanor, is prac-
tically abandoned, though s memory
of the distinetion i prescrved in cer-
~ tain judicial forms, The tendency of
all modern legislation is te arrange
crimes on no more logical or abstruse
principle than that based on either the
gravity of the punishmoent with which
they are visited, or the dignity and
constitution of the courts of justice in
whichk they are investigated.” Amos
on Jorisprudence (London, 1872), 302,
See, also, Stephen’s Cr. I.. 56, 57,
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105-110; Lyford ». Farrar, 31 N. H.
314; Shay ». People, 22 N. Y. 317.

** There iz no lawyer,’’ says Mr., J.
5. Mill, ** whe would undertake to teil
what a felony is, otherwise than by
cnumerating the varions kinds of of-
fences which are so called.”

“In consequonce of the general
statutory departure from the ancient
English gradation of crimes and pun-
ishments, the word ‘felony® has, for
some purposes, in this State lost its
ancient English signification, and ac-
quired the meaning of a crime pun.
ishable by death or imprisonment in a
state prison.” Btate . Welch, 58 N.
.1, .

1t is aimed. The meaning of the term * infamous offences’ under
the federal constitution is discussed in another work.®
$ 23. Misdemeanors comprise at common law all offences, lower
than fclonies, which may be the subject of indictment. They are
i

1 In Louisigng it hag been held that
& prior ruling of the lale Conrt of Er-
rors and Appeals, that the term felony
was nol known to the laws of Louisi-
ana, was an unadvized dictum, and
not law. Btate o. Rohfrischt, I2 La.
An. 382,

2 1J. 8. ». Coppersmith, 1 Cr. Law
Mag. 741; 2 Flip. 548,

! Bee State w. Smith,. 32 Me. 369;
People +». Park, 41 N. Y. 21; Randall

VOL. I.—3

». Com., 24 Grat. 644; Weinzorplin v,
State, 7 Blackf. 186; Nicholz @, State,
36 Wis. 308; Ingram w. State, 71 Mo,
793.

4 Bee Whart. Cr. PL. & Pr. § 261,
and see Bruguier ». U7, 5., I Dak, T. 5.

5 Bee Whart. Cr. By. § 383,

8 Whart. Cr. PL. & Pr. §§ 85 ef sep.
See T, 8.z Pield, 16 Fed. Rep. 778,
with nota; 1 Am. Luw Journ. 84.
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Misde- divided inte two classcs: first, such as are mala in se,
comprise  OT penal at common law ; and secondly, such as aro male
offences  prohibifa, or penal by statute.
felonies. § 23 a. In all jurisprudences a distinction more or less
Policeot.  Marked has been made between police wrongs and crimi-
fences to nal wrongs.! The distinction is made to rest sometimes
guisked  on the tribunal having jurisdiction of the wrong: wrengs
oot erig- peculiarty cognizable by pelice courts being called police
wrongs ; those peculiarly cogunizable by criminal courts
of record being called criminal wrongs. This line, however, ig
unsatisfactory, many prosecutions which arc eminently of a police
character involving large interests, and hence made subjects of
prosecution in our highest courts. ¥or similar reasons we must
reject the distinction that %ttle wrongs are police wrongs, and great
wrongs are criminal wrongs ; since there are many criminal wrongs
(e. g, small larcenies) which are little, and many police wrongs
(e. g., such ag interfere with liberty of trade) which are great.
Nor can we accept as entirely adequate the tests sometimes given,
that police wrongs consist of threatencd, and criminal wrongs of
consummated injuries ; or that police wrongs consist exclusively in
disturbances of order, eriminal wrongs in violations of justice. We
may more properly hold, enlarging the last distinetion, that by
criminal wrongs the existence of the State is assailed; by police
wrongs, only the administration of its economical structuro: the
first attack the fundamental institates of socicty, the latter only its
modes of operation: the first concern principle, the second concern
procedure. It is true that the two classes melt undefinably into each
other, as is the case with civil and criminal wrongs, and that an of-
fence, which in one aspect is a police wrong, is a criminal wrong in
another aspect.* But that there is a distinction in ethies there can
be no guestion, the one case involyving, the other not involving, a
moral taint.  Nor can we refuse to admit a distinction in law. Ae-
cessaries in criminal offences, for instance, arc involved in the guilt
of principals ; not so accessaries in police offences.® It ig not in-

! As to the distinction in snch cases, . 2 Whart. Or. Pl. & Pr. §§ 308, 312,
see Oshkosh v. Schwartz, 55 Wis, 483, 440,
That a pelice procedure is no bhar to a 2 Infra, § 1529 ; Com. v. Willard, 22
criminal prosecution for the same of Pick. 476. And se a8 to attempts,
fonce, soe Whart. Cr. PL & Pr. § 440, infra, § 177,
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dictable, for instance, to buy spirituous liguors illegally sold ;! nor
is it indictable to contract to sell such liguor in the gross to a per-
son who is to sell it illogally at retail ;2 nor isit indictable to attempt
such offences,® FPolice offences, we may further notice, have, in
common with offences of omission, this characteristic—that they are
usually breaches of affirmative and not of negative commands. The

police law says: “ You must do a particular thing.” The offender,

either designedly or negligently, omits to do this thing. A crimi-
nal offcnce, on the other hand, is a breach of negative command :
“ Thou shalt not steal.” Police offences, also, as we have just seen,
ar¢ usually not against the material und moral element in the law,
but against 1ts formal stracture. It becomes, therefore, in most
police prosecutions, a matter immaterial whether evil consequences
flow from the defendant’s disobedience, and whether, if they do, they
are imputable to the defendant. 1t may he made a police offence,
for instance, for a man to permit ice to accumulate before his front
door on a city street. If so, it is of no consequence whether an in-
jury occurred thereby to individuals traversing the street, or whether
the offender was eognizant of the violation of law. The same re-
marks are applied by a recent leading German jurist! to a series -
of acts made penal by the German Code, such as the possession of
unstamped and unverified scales and measures; and the storing of
explosive compounds in places forbidden by law. Our own prose-
cutions of persons concerned in sclling intoxicating liquors may be
placed in the same category, We do not inquire whether any per-.
son was injured by the sale or exposure of the liqguor. We do not
inquire whether the person charged knew that the liquor was in.
toxicating. These questions arc irrelevant. Certain aets are
dangerous to the community, and these acts are unconditionally and
absolutely forbidden, as the best way of preventing their delete-
rious results. Hence, in such cases we have simply to determine
whether the acts in question conflict with the letter of the law.®

1 Ibid. Bpecht ». Com., 8 Barr, 312, in which

 Pulse v, State, 5 Homph, 108, it was held that conscientions religiony
$ Infra, §177. Hill », Btate, i3 Ga. belief that anothor day was the Sab-
125. * bath iz no defence fo an indiciment

% Merkel, Kriminalistische Abhand- for Sabbath breaking. For other cases,
lnngen, i. p. 97. sco infra, § 1431. And see, also, §§

6 Bee Com. v. Wolf, 3 B, & E. 45; 85, 89. .
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We must at the same time remember that there are other offences
beside those exclusively of a police character which are punishable,
irrespective of the criminal intention of the offender. It is within
the power of the legislature to say of particular acts that they are
to be prohibited irrespective of the intention of the person by whom
they are committed.?

§ 24. Misdemeanors which are male prohibita, and which become -

penal by statute, may consist, not only of acts made
et o Specifically indictabl joi i
when pro.  Speciiically indietable, but of acts enjoined or forbidden
Mbned by by statute, thongh by such statute such omission or com-
fudictable  mission i3 not made the subject of indictment. If

du}:?t'ﬁ_zni“{s statute prohibit a matter of public grievance, or com-
ﬁ;’tsgfgt“e- mand a matter of public convenience, all acts or omis-

sions contrary to the prohibition or command of the stat-
ute, being misdemeanors at common law, are punishable by indict-
ment, if’ the statute specify no other mode of proceeding.? Thus,
wherever a duty is imposed on a public officer, the neglect to per-
form it is a public offence, and as such is indictable.? And the impo.
sition by statute of a penalty (unless where it is imposed, as in tax
and similar statutes, a3 a mere alternative) in itself implics a pro-
hibition.* It is otherwise, however, when a civil action is made by
statute the specific remedy.®

Statutory § 25. Wherever a statute creates an offence, and ex-

rovisio H : ..
prov) ey pressly provides a punishment, the statatory provisions

jshmentto  must be followed strictly and exactly, and only the statu-

be strietly .
followed.  tory penalty can be imposed.®

1 See infra, § 88. # Wilson », Com., 10 8. & R. 373
? 2 Hawk. c. 25, 8. 4; R. v. Davis, Gearhart v Dizon, 1 Barr, 224,
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§ 26. Where a statute attaches a police penalty to that which
was an offence at common law, and where there is no- __ -

. . New statu-
thing in the statute to show that the statutory remedy i1s tory penal-
to be exclusive, either the remedy by statute or that at feeoneyice
common law can be pursued. Aund if the statute Withcom-
gpecify a mode of proceeding different from that by
indictment, then, if the matter wore already an indictable offence
at common law, and the statute introduced merely a different mode
of prosecution and punishment, the remedy is eumulative, and the
prosecutor has the option of proceeding either by indictment at
common law, or by the mode pointed out by the statute.! Thus,
where the charter of a tarnpike road provided a particular penalty
for not keeping the road in repair, negligence in this respect fol-

lowed by injury was held indictable at common law.? But where

Bay. 163; and see R. v. Gregory, 2 N.
& M. 478; 5 B. & Ad. 555 ; R. vs Nott,
2 Q. B. 7868: R. v. Bainsbury, 4 T. R.
461; B. », Harris, 4 T. R. 202; State
¥, Fleicher, 5 N. H. 257; Com. o.
Shattuek, 4 Cush. 141; -People r. Bo-
gart, 3 Parker C. R. 143; State ».
Sanford (N. J. 1883), 4 Crim. Law
Mag. 221 Eeller v. State, 11 M4, 525 ;
Btate ». Lenoir; 4 Hawks, 194 ; State
v. Williams, 12 Ired. 1Y2; State o.
Thompson, 2 Strobh. 12; Tats v, State,
5 Blackf. 73.
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For proceedings against corpora-
tions see infre, § 91; R. v, Great N. &
E. BRailway Co., 9 Q. B, 315; Whart,
Cr. PL. & Pr. §§ 220 er seq.; People
v. Corporation of Albany, 11 Wend.
539, :

+ Bensley ». Bignold, 5 B. & Ald.
235 ; State v. Fletcher, 5 N, H. 257.

6 Bee U. 5. v. Brown, Deady, 566 ;
Keith v. Tuttle, 28 Me. 326 ; Woodward
v. Bquires, 39 Towa, 435,

¥ B. v. Wright, 1 Burr. 543; People
v. Stevens, 13 Wend. 341 ; People v.

Hislop, 77 N. Y. 331. ZDufra, §§ 28,
30.
t R. ». Robinson, 2 Burr, 799 ; R. »,

Wigg, 2 Ld. Raym. 1163 ; 2 Balk. 460;

R. ». Dickenson, 1 Saund, 135; R. ».
Balme, 2 Cowp. 648; R. ». Carlile, 3
B. & Ald. 161 ; and see 2 Hale, 191;°1
Saund. 195, n. (1) ; State v. Evans, 7
Gill & J. 290; Moore v. Btate, 9 Yerger,
354. Conira, State ». Borgher, 71 Mo.
631. For other cases see Whari. Cr,
Yl & Pr. §§ 232-281,

¢ Turnpike Road ». Pecple, 15 Wend.
267, )

Where a gtatute prohibits an aect
which was before lawful, and enforces
the prohibition with a penalty, and a
gnccceding statute (R. ». Boyall, 2
Burr, 832), orithe same statate, in a
subsequent substantive clause, de-
scribez 8 mode of proceeding for the
penalty different from that by indict-
ment, the prosecutor may, notwith-
standing, procesd by indictment upon
the prehibitory clause, as for a misde-
meanor at common lsw; or he may
procesd in the manner pointed ont by
the statilte, at bis option ; 2 Hale, 171 ;
R. v. Wright, 1 Barr. 543; and see R.

v. Jones, 2 Str. 1146; R. v Harris, 4
T. R. 202; Whart. Cr. PL. & Pr. §§
232, 281; but if the manner of pro-
caeding for the penalty be contained in
the same clanse which prohibits the
act, the mode of procveding given by
the statute must be pursued and no
other ; for the express mention of any
other modse of proceeding impliedly ex-
cludes that of indictment, R. v. Rob-
inson, 2 Burr, 799 ; R. v. Buck, 2 Str.
679

In Pennsylvania it is provided that
“in all cases where a Temedy iz pro-
vided, or a duty epjoined, or anything
directed to be done by any act or acts
of assembly of -this eommonwealth,
the directions of the said acts shall be
strictly pursued, and no penalty shall
be inflicted, or anything dome agree-
ably {0 the provisions of the cemmon
law, in such cases, further than shall
be neevssary for earrying such act or
acts into cffect.’”  Act of 2ist of March,
1808, seet. xiil.; 4 Smith’s Laws, 332;
Whart. Cr. PL. & Pr. § 232. It has
been hald by the eourty, in conformity
with this zct, that whorever & mode
of procedurs is attached to a specific
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the statute prescribes a penalty which in its terms is exclusive, then
no subsequent penalty can he imposed.!

§ 27. Questions frequently arise whether a particular offence is
Offences  Qivisible; in other words, whether it is susceptible of
abgee;ﬂ(igi)ﬁi%y being divided into two or more offences, each to be open
?;;c:;gri_ to a separate proseention. The first line of cases of this
vating In. class we have to notice is where one offence is an ingre-
cidente. dient in another, as assault in assault and baitery, man-
slanghter in murder, and larceny in burglary. Several of such
concentric layers may sucecssively exist. Thus we may take the
case of an assault, enveloped by a battery, and this by manslaugh-
ter, and this by murder. Add the blow to the assault, and it be-
comes assault and battery. Add a killing to the assault and bat-
tery, and 1t becomes manslaughter. Add malice aforethought to
manslaughtor, and it becomes murder. Or, to take the converse,
girip from murder the malice aforethought, and it becomés man-
slaughter. Strip from manslaughtcr the death of the party
assaulted, and the offence becomes assault and battery, Negative
the battery, and the case i3 one of assault. Now this rejecting of
successive aggravations is a function open to juries in all cases
where there is presented to them one offence in which another is

offence by any act of assembly, the ment for murder, it was held, ihat

CHAP. J1.]  DEFINITION AND ANALYSIS OF CRIME. [§ 27.

inclosed. The jury may acquit of murder and convict of man-
slaughter ; or, as the practice is, conviet of manslanghter which
operates as an acquittal of murder.! Or the jury, on the same
prosecution, may convict of the assault, and thereby acquit of the
manslaughter and the murder. No question has ever becn made
as to this right on the part of the jury ;2 and it is settled by a great
preponderance of authority that a conviction of the minor offence,
on an indictment which would have sustained a conviction of the
major, is an acquittal of the major.® It has, however, been much

contested whether the prosecution, by dropping the major offence,

when such offence is a felony, can procced for the minor offence. At
common law it has frequently been held, that if on trial a misde-
meanor (e. g., assault) turns out to be a felony (e. g., robbery),
then, on the ground that the misdemeanor is extinguished by being
merged in the felony, the defendant must be acquitted of the felony.*
A more rational doctrine, however, has been established by statutes,
and in some jurisdictions by common law, to the effect that the
prosecution may in such cascs waive the felony, and prosecute only
for the constituent misdemeanor, supposing the misdemeanor be

proved.?

1 Hee Whart. Cr. PL. & Pr. § 465, act nperates on separate ohjects, con-
£ That under an indictment for mur- viction as to one cbject does not extin-

common law remedy is abrogafed, and
the indiciment and sentence must pur-
sue the act. It was even held, that
whers an act of asscmbly gave a
penalty to the party injured by the
extorsive and corrupt conduct of a
magistrate, which penalty was to be
recovered in & civil suit, the offence
ceased to be indictable at common law,
But it seems that the act in guestion
only applies when a specific method of
procedure is directed by act of assem-
bly; for when a new penalty is at-
tached to a common law offence, then
the indictment may still be at common
law, though in cazs of ecomviction no
other than the statutory puwnishment
can be inflicted. Thus, when an aet
of Assembly provided a mew punish-
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though by so doing the Act of 21st of
March, 1806, prevented any other than
the statutory punishment from beiug
imposed, yet the indictment would
still lie at common law, and that it
was not necessary for it to conclude
eontrary 1o the act. Com. ». Evans,
13 Berg. & Rawle, 426. The statutes,
also, against obstrocting navigable
rivers; White v, Com,, 6 Binney, 179 ;
and establishing a board of health,
armed with plenary powars, to protect
the health of the city of Philadelplia ;
Cem. w. Church, 1 Barr, 105; leave
unimpaired the remedy of the common
law for such muisances. Com. ». Van
Bickle, Brighitly R. 69; Whart. Cr. F1,
& Pr. § 232,
! Whart. Cr. PL. & Pr. § 455 .

der there can be a conviction of man-
slanghter, gec infra, § 542; that under
barglary, incloging larceny, there can
be a conviction of larceny, seo infra,
§ 819 ; that nnder robbery there can
be a conviction of larceny, see infra,
§ 858; that moder felomions assault
thers can be a conviction of assault,
gee infra, §§ 576, 641 e; that under
adultery thebe can be a conviction of
fofnit:atinu, gee fnfra, § 1737. Whether
thero can be a couviction of a minor
offence on an indictment for rape, see
infra, § 76,

% Hew Whart., Cr. Il & Pr. § 464,

4 Thid. Jafre, §§ 576, 641 a, 1344,

5 In Whart. Cr. PL & Tr. the topic
in the text is dizeossed under the ful-
lowing heads: When one unlawful

guich prosecution as tothe other; e g.,
when two persons are simultaneously
killed, § 46%; otherwise as to two hat-
teries at onc blow, §& 469; so when
several articlez are simultaneonsly
stolen, §470 ; when one act hat two dis-
tinet indietable aspeects, if tho defend-
ant conld have been convicted of either
under the first indictment, he cannot
he convicted of the two sueoessively, §
471 go in liguor cases, § 4725 sever-
anee of identity by place, § 473 ; scver-
ance of identity by time, § 474; but
contintous maintenance of nuisances
can be successively indicted, § 475
conviction of assault no bar {after
death of assaunlted party) to indiet-
ment for murder, § 476,
As {o mergur, 8ee infra, § 27 a.

39



§ 21 CRIMES. [BooOK 1.

No matter how long a time an offence may take in its perpetra-
@ By ar tion, it continues but one offence. An explosive pack-
versity as  age, for instance, may be sent from Maine to California,
wtime: 4nd may take weeks in tho transit, but the transmission
18 a single act. Difficult questions, indeed, way arise, to be here-
after noticed,! when gas or liquor is tapped by a pipe through which
there is a continuous passage for days. But whatever may be the
conclusion as to such cases, it is settled that nuisances, when dis-
tinct impulses are given at intermittent successive times, may be the
object of successivo prosecutions.* The distinction is this: when
the impulse is single, but one indictment lies, no matter how long
the action may continue. If successive impulses are separately
given, even though all unite in swelling a common stream of action,
separate indictments lie,$ . ’

An offence which is continued through & series of jurisdictions
(3) By a. Y be prosceuted in any one of them.*
versity as An offence, also, is capable of division by being
to place, . . . .
- directed to a plurality of objects. It has been said,
ﬁgsifyy o indeed, that to strike A. and B. at one blow is but one
toobject  offcnce.” Bub though this may be sustained in eases in
which there was no intention to strike more than one blow, it is
otherwise when two homicides, of distinct grades, are consummated
by one act, or when thore is an intention to Kill two persons.®  And
80 the stealing simultaneously of the goods of two persons is divisible,?

An oftence may have several aspects: e. g., it may be a larceny,
¢ pyan O it may be an official embezzlement. If an offence of
versity as  this class can be described in its several phases in one
t aspects. indictment, then, as a rule, it is not divisible; if it can-

! Infra, § 931, Whart. Cr. PL. & Pr. that thers could be a cumulstive
§ 474, penalty for one conviction for several
2 Thid. § 475. oaths on one day. R. ». Seott, 4 B, &
? Bee Crepps v. Jordan, 2 Cowyp. 640; 8. 363. And several convistions have
13mith L. C. 711 (8th Eng. ed.), where been sustained for selling several pieces
Lord Mansfield safd: “It would be of bad meat at one stall on the same
unreasonzble to suppose that the leg- day. Martley, én re, 31 L. J. M. C.
islature intended that if a tailor sewed 232; Beal, ex parte, L. B, 3 Q. B, 352,
on the Lord’s day, every stitch shonld % Ibid. § 473 ; and see, a5 to conflict-
be a separate offence.” On the other ing jurisdictions, infra, §§ 287-201.
hand, where a statate imposed s 5 Whart. Or. PL. & Pr. § 469.
Penalty on a persen who should © pro- & Ibid. §§ 254, 468.
favely curse or swear,” it was held 7 Whart. Cr. Pl. & Pr. §§ 252, 470.
: 40
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not be so described, then it may be indicted in eit}ler as'pect-. There
are cases, bowever, to be elsewhere discussed,' in which the State,
by selccting one of these aspects to prosecute 18 precluded from
afterwards prosecuting the other.

An offence, in the last place, may have seve_ra.l actors, who may
be jointly indicted, but as to whom verdict and judgment (6) By .
are to be several? Any one of these, as a rule, may be :gtrglrt;y of
acquitted or convicted independently of the others;
though, in cases of conspiracy and riot, one party alone camlot be
convicted unless, in conspiracy, there is at least one co-conspirator
to unite in constituting the offence, or, in riot, atleast two'co-rioters.?

§ 27 a. Merger is said to exist when & lesser oifencf} ig absorbed
in a greater, but in criminal practice the ogly €ases 10 prooer gy
which such absorption is claimed to be operative is when sbeorption
a misdemeanor is an ingredient of a felony, in which case greater
the older authorities maintain that the trial must be exclu- . '.
sively for the felony, and that the defendant eannot, under an indiet-
ment for felony, be convicted of misdemeanor.* The reason alleged
for this is that in those days the incidents of & trial for felony were
so differcnt from those of a trial for misdemeaflor that it- wag not
right to invest the prosccution with the power of mFerchangmg them
at its caprice. A party charged with felony, for 1nstaa}ce,_ was not
entitled to counsel, and hig right of challenge, and his right to a
copy of the Indictment, were restricted. If thero were no merger,
—if, on the one side, the defendant, on proof of the fel'ony on an
indictment for misdemeanor, could be convicted of the misdemeancr
charged ; or, if, on the other side, on disproof of the felony on an
indictment for the felony ke could be convicted of the. constituent
misdeméa-nur, this would do away with the d.isti‘l:lctu.li)fl. hetwgen
felonies and misdemeanors, a8 above stated. 'This distinction, hmiv-

ever, the courts could not do away with, aa?d the only way bo avoid
this wag to preserve the line of demarcation between felonies and
misdemeanors intact. This they did by determining (1) that there
could be no conviction of a misdemeanor on an indict!nt'ant for &
felony, for this would be to deprive the defendant of privileges to

4 Seo Whart. Or. DL, & Pr. § 464,
Infra, §§ 395, 576, 641 a, 1343,

1 YWhart. Cr. PL. & DPr, § 471.
? Tuid. §§ 306-312,
3 1bid. §§ 305, 306=312.
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which he would be entitled if the indictment was for a misdemeanor ;
and (2) that if the offence charged was a misdemeanor, and the
offence proved turned out to be a felony, then there must be an
acquittal, which wonld not har an indictment for felony, on the trial
of which the defendant would be put under due restrictions as
o counscl and other privileges. As will be hereafter seen,}! since
the abelition of these distinctions between felony and misdemeanor,
the docirine of merger, above stated, has no reasonable basig on
which to rest. - The consequence is that a defendant charged with
an assault 1s no longer, as a vule, held to be entitled to an acquittal
because the assault is part of a felony ; while by statate, if not by
Jjudicial construction, there are now mno jurisdictions in which a
defendant, on an indictment for felony, cannot be acquitted of the
felony, and convicted of the constituent misdemeanor, if duly
pleaded. If, however, there is no constituent misdemcanor duly
pleaded, then tho defendant, if acquiited of the felony, cannot bhe
convicted of a misdemeanor proved on the trial but not averred in
the indictment.

§ 28. The proposition that penal statates are to be strietly con-
Penal stat. Strucd is to be applied not to the merely remedial, but
utestobe  ouly to the restrictive and punitive clauses in penal
{?;itﬁgd s_tatutes. A statute operates to enmlarge or to restrain

" liberty : when the former, it is to be 1argel)r construed ;
when the latter, eautiously and strietly. This is a maxim of
the Roman law, which, though foreign to the notion of the old
English common law, that crime is to be avenged in kind and in
full measure, was at an early peried adopted by English jurists.?
In construing such statutes, however, we are to look for their rea-
sonable sense, and if this is clearly ascertained it must be applied,

U Infra, §% 576, 641 a, 1343, Hempst. 497 ; Com. ». Martin, 17 Mass,

2 L. 42, D, de peen. (48, 19.) Inter- 353; Carpenter ». People, 8 Barbour,
pretatione legnm poense molliendae 603; Warner ». Com., 1 Rarr, 154;
sunt potiug, quam asperandae. I, 155, Bocher v Com., 103 Peun, St. 539;
§ 2. D. de reg. iur. (50, 17.) In poena- Btate ». Stepleuson, 2 Bailey, 334:
libus eausis benignivs interpretandum State v, Jaeger, 63 Mo, 403 ; R;I.Bd.l‘)]ph
est. cap. 49. de reg. iur. in VI. (4. 13.) o State, ¥ Texas, 521,
In pocnis benignior est interpretatio Contra under New York Penal Codo
facienda. Bee, also, 1 Bl, Com. 86, 87; of 1882 ; under Californis Code:; Peo-
Bac. Abr. Btal. i. 7, 9; Andrews ». ple » Soto, 49 Cal. 67; and in, Ken
U. 8. 2 Btory, 202 4;2U. 8. ». Ragsdale, tucky, Com.v. Davis, 12 Bush, 240,

T L
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though a narrower sense is possible.r The courts are, on the one
hand, to refuse to ¢ extend the punishment to cases which are not
clearly embraced” in the statutes; on the other hand, to refuse
¢ by any mere verbal nicety, forced construction, or equitable inter-
pretation, to cxoperate parties plainly within their scope.”’® At
the same time, in matters of reasonable doubt, this doubt is to tell
in favor of liberty and life.? '

§ 29. A law cannot impose & penalty on acts committed before

‘ts enactment.® When a punishment is inflicted at com-
Retroapee-

_mon law, then the cage is brought within the principle 3 spqe

just stated by the assumption that the case obviously ::;rlégﬂp
falls within a general category to which the law attaches
indictability. It may be said, for instance, « All malicious mischief
i3 indictable. This offence (although enumerated in no statute, and

never in the concrete the subject of prior adjudication) is malicious

1 0. S. v Jones, 3 W. C. C. R.209;
T. S. v. Brewster, 7 Peters, 164 ; U.B.
. Staats, 8 How. U. 8. 41; Cummings
v. Missouri, 4 Wall. 277; U. 8. =
Hartwoll, § Wall, 395 ; State ». Smith,
39 Me. 369; Com. ». Houghion, 8
Mass. 107 ; Com. v. Whitmarsh, 4 Pick.
933%: $tone v, State, Spencer, 401
Hodgman v.- People, 4 Denio, 235;
People ». Mather, 4 Wend. 229 ; Peo-
ple e. Hennessay, 15 Wend. 147; Resm
v, Com., 38, & R. 207 ; Com. ». King,
1 Whart, 448 ; State z. Fearson, 2 Md.
210; Angel v. Com., 2 Va. Cae. 228;
Thomas ». Com., 2 Leigh, 741; State
z. Girken, 1 Ired. 121 ; State ». Keith,
62 N. C. 140; State v, Taylor, 2
MoCurd, 4%8. This qualification is
common to all systems of jurispro-
dence. Thus the Roman law :—

L. 6, § 1. D. de verb. signif. (50.
16.) Vorbum ; ex legibus, sic accipien-
dum est, tam cx legum sentenfia guam
ex verbis. L. 3. D, de L. Pomp. de
parric. (48. 9.) BSed rciendum est,
lege Pompeia de consobrino compre-
hendi, sed non etiam eos pariter com-
pleeti, qui pari proprioreve gradu sunt.
Sod et novercae eb sponsae personas

omissae sunt, sententia tamen legis
continemtur. L. 1. § 13. D. ad BC.
Torpill. (48. 16.) . « . . veram hunc,
qui hoc ministerio usus est ad man-
dandam accuzatipnem, non ex verbis,
sed ox sententia SBenatus-consulti pu-
niri, Papinianus respondit. Quintilian.
Peclam. 331. ) )

8 Sedgwick on Stat. law, 282, ap-
proved in Attorney-Gen. w. Sillem, 2
M. & €. 531, 548, Bue a full expesi-
tion of this view in 1 Cr. Law Mag. 3.

8 7. S. ©. Morris, 14 Pet. 464 ; T. 8.
». Wiltberger, 5 Wheat. 76; U. 8. 7.
Sheldon, 2 Wheat, 119 ; T. B. v. Clay-
ton, 2 Dll. 219; Hawkins v, People,
106 Iil. 628.

4 Quoties de delieto quearsitur, pla-
cuit, non eam poenam snbire gnerm
debere, quam conditio eins admittit co
tempore, quo eententia de ee fortmr,
ged cam, quam sustinerct, si eo tem-
pote esset sententism passus, quum
deliquisset. L. 7. C. de legg. (1. 14.)
L. 65. C. de decar. (10.31.) Nov. 22.
e. 1. cap. 2.13. X. de eomstitt. (1- 2.)
can. 3. Can. 32. qu. 4. This is pre-
scribed in the constitution of the U. 8.,
Art. L § 9, cl 5. Art, L § 10, cl. 1,
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wischief. Therefore this offence is indictable.”” Strike out * mali-
clous mischief”’ and insert * nuisance,” and the same conclusion is
reached. It 1s mo reply to this reagoning that we have, by this
process, Jjudge-made law, which is ez post facto.! Supposing the
minor premise be correct, the objection just stated could not prevail
withoub being equally destructive to most prosecutions for offences
prohibited by statute under a nomen generalissimum. In most of
our statutes, for instance, neither murder, burglary, nor assault is so
deseribed as to leave nothing remaining to the court by way of ex-
planation or application. At the same time, if the offence charged
is not one which by ordinary and natural construction falls within a
prohibited class, it is far better that the criminal should escape,
than that by a forced and unratural construction the offence should
be held indictable. So far as concerns statutes, the rule is rigor-
ously applied, and is fortified by the constitutional provision that

*no statute shall have an ex post facto operation. And this clause
has been interpreted as meaning that no person is to be subjected
by statute either to a penalty for an act which at the time of its
commission was not the object of prosecution, or to a penalty higher
than wag attached to such act at the time of its commission ?

§ 30. While acts imposing severer penalties cannot be applied
Andsong Totrospectively, doubtful questions as to what is a severer
;0;2; im- penalty are to be determined in favor of the accused ;
severer but, as a general rule, changes in a punishment subse-
penalty. . v ooe e .

quent to the commission of an offence, not consisting in a
lessening of the prior penalty or some severable portion thereof,

1 Bee supra, §814, 15¢; infra, § 255, Fletcher », Peck, 6 Cranch U. 8. 167,
2 Const. U. 8. art. 1, §§ 9, 10; 2 This is adoptod in 1 Kent Com. 409,
Story on Const. § 1345 ; Cooley’s Const. 3 "“There has been great diversity

Lim. 266 e seq.; Chin a On, in re, 18
Fed. Rep. 606; Com. », Phillips, 11
Pick. 28 ; Com. ». Lewis, § Binn. 266 ;
Com. v. Reigart, 14 B. & R. 216 ; Myers
v. Com., 2 Watta & B. 60; Perry w».
Com., 3 Grat. 632; Rand . Com,, 9
Grat. 738 ; Btate v. Hays, 52 Mo. 678;
Garvey v. People, 6 Col. 559,
According to Chief Justice Marsliall,
an er post facte law is one ** which ren-
ders an act punishable in a manner not
punishable when it was committed.’’
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of opinion as to what in this connec-
tion constitutes mitigation. Ie Texas,
it has beer held not to *mitigate’ the
punishment where for the death pen-
slty was substituted the infliction of
stripes, and this upon the ground ef
the peculiarly degrading character of
the latter method of punishment. Her-
bor v, Btate, 7 Tex. 69. (In this case,
however, the defendant was allowed to
1ake his choice, and so in State v. Kent,

65 N. C. 811.) On the other hand, in

CHAP, TI,|]  DEFINITION AND ANALYSIS OF CRIME. [§ 80.

have no application to such offence.! It is otherwise with statutes
mitigating the prior penalty, which statutes are not unconstitutional
in respect to acts committed prior to their passage.?

South Carclina, where the punish-
ment, death, was before final judgment
changed to fine, whipping, ard impri-
sonment, the new law was applied in
passing sentence. State v. Williams,
2 Rich. 418. In Indiana, the law in
forée punished perjury by whipping,
not exceeding one hundred stripes. In
a certain ¢ase, before trial, the panish-
ment was changed to imprisonment in
the penitentiary, not exoeeding seven
years ; Strong ». Btate, 1 Blackf. 193;
and the last act was held applicable
and not obuoxious to constitutional
objections.’” Sherwood, I., Stafe ».
Willis, 66 Mo. 131.

1 ¢t Iy Hartung v. Peopls, 22 N. Y.

95, Mr. Justice Denio, speaking for the
gourt, said : ‘It is enongh to bring the
law within the condemnation of ihe
constitution that it changes the pun-
ishment after the eommission of ihe
offence, by subatituting for the pre-
geribed penalty a different one. We
have no means of saying whether one
or the other would be most severe in
a given case. That wonld depend
upon the dispesition and temperament
of the convict. The legislature cannot
thus experiment wpon the ertminal low.

. It is enomgh, in my opivion,
that it changes the punishment in any
manner, oxcept by dispensing with
divisible portions of it.” This line of
deecision, which has hecome settled law
in New York {Shepherd ». People, 25§
N. Y. 406 ; Ratzky ». People, 29 N, Y.
124; Kuckler », People, 5 DPark. Cr.
Rep. 212), I regard as enunciating tho
better doctrine, since it iz easily un-
deratood, and the twofold test which
it furnisher readily applied, namely:
Has a change boen effected in the pre-
geribed punishment? If there has,

65 N. C. 311.) On the other hand, in
and such change has not been brought
about by & mere remission of some sep-
arable portion thereof, then the law
professing to effect such change musth
be held, so far as conecerns antecedent
transactions, censtitutionally inappli-
cable.’! Bherwood, J., ul supre. See
Simeo ». State, 8 Tex. Ap. 406.

2 See Com. v. Wyman, 12 Cush. 237,
and cases cited infre; Cooley’s Coust.
Lim, 267 ; Whart. Com. Am. Law, §473.

In Yeaton ». United Btates, b Cranch,
281, it iz said : ‘* It has long been set-
tled, on general principles, that after
the expiration or repeal of a law no
penalty can be enforced, mor punish.
ment be inflicted, for violations of the
law commiited while it was .in force.”
8. P., S8mith ». 8tate, 45 Md. 49 ; Com,
. Cain, 14 Bush, 525; Hirschhurg », ~
Peopte, 8 Col. 145.

In Commings ». Missonri, 4 Wall.
277, a State statute excluding clergy-
men from the right of exercising their
profession if unable to take a test oath,
and in Garland, ez parte, 4 Wall. 333,
a federal statute, making a test oath a
condition of admission to practise in
the federal conrts, were held unconsti-
tational in part as being ex post facto.

‘While the statutory inerease of a fine
is void when ex post facte {Wilson .
State, 64 IIL. 542), it is held otherwise
with the substitution of imprisonment
for pillory and fine {Clarke v. State, 23
Miss. 261, sed gueere), and the substita-
tion of imprisonment and whipping for
death. BState ». Williame, 2 Rich, I.
418, Bee b Crim. Law Mag. 325. .

In Ering ». Missouri, 107 U, 8. 221,
the plaintif in error had been con-
victed én Missouri of murder in the first
degree. He had been previcusty con-
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§ 30.] . CRIMES, [BooE 1.

Hence, where the punishments are capable of actual mecasure-
ment, a milder recent statute in force at the time of trial, supersedes,
so far as concerns the penalty, a prior statute under which the
offence was committed.! Should it happen that between a severer
statute, during whose operation an offence was committed, and a
milder statute, which was in operation at the time of the trial, a
third statute was intermediately in force, milder than either, the
last-named statute is not to be taken into consideration, the domi-
nant gtatute being that which was in force at the time of the trial.2
Bat where after the commission of an offence a statute is passed
assigning an increased penalty to second offences of a particular
type, and then a second offence of such type is committed, the in-
creased penalty may be inflicted on the second offenee.®

vieted of mardor in the second degree,
bat this conviction had been set aside
on his motion. At the time of the com-
~mission of the homicide a eonviction of
murder in the sccond degree operated
in Missouri as an aequittal of murder
in the first degree. This, befors the
second trial, had been altered by stat-
ute. It was heid by the Bopreme
Court of the United States that the
statute was uneonstitutional so far zs
eoncerned the plaintiff in error in the
issue then pending.

When an offence ceases to be in-
dictable by = statute of limitations, in-
dictability is pot revived by a repeal
of the statute. Garrison v. Poople, 87

IIL 96; State ». Moore, 43 N. J. L. 203,

reversing 8. C., 42 N. J. L. 208. See
People ». Martin, I Park, . R. 187.

t In Veal ». Btate, 8 Tex. Ap. 474,
it was held that in such ocase the de.
fendant might elect to be punished
under the older statute, '

2 GGeib, ii. p. 46. That a law in-
creasing costs. may be ec post fucto, see
Caldwell ». State, 55 Ala. 133,

¥ State v. Woods, 65 Me. 400 ; Plum-
bly ». Com., 4 Mete. 413; People ».
Butler, 3 Cow. 347; People ». Wood, 53
N. Y. 511; People v. Raymond, 96 N,
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Y. 38; Rand’s Case, % Grat. 738; Ross,
in re, £ Pick. 165 ; Guticrrez, ex parte,
45 Cal. 420. The question may be
agitated whether a new statute infliet-
ing a punishment only in some re-
speets milder than that under which
the offenee was committed (a3 where
the niaximowm of punishment is lower
than nnder the old law, bat the mini-
mum is higher) repeals, as to the of-
fence, the old statute, The answer is
given that the carlier statate is, in snch
case, to be exclusively applied, as
otherwise the jndge would be left to
pick out of two statutes the parts he
deemed applicable, and virtually to
frame a new luw. See Turner o State,
40 Ala. 21. But when the seccond
statuie repeals the former, the detend.-
ant canuot be punished at all, Com,
v McDonough, 13 Allen, 581 ; Hartung
v. People, 22 N. Y. 95; 26 N, Y. 147 ;
28 N. Y. 400; State ». McDonald, 20
Min. 138.

But™* Where the re-enactment is in
the words of the old statnte, and was
ovidently intended to continue in force
the uninterruptod operation of such
statute, the new aet or amendment iy 3
mere continuation of the former act,
and is not in a proper sense a repeal.’?

CHAP, II.]  DEFINITION AND ANALYSIS OF CRIME. 3§ 31.

: : Procednure
§31. A statute, howéver, subsequent to an offence, and rales of

may change the mode by which it is to be prose(.:uted, ?:;ge:::f:&
provided the punishment attached to the offence 18 not ‘Grospect-
thereby increased, or the defendant’s rights materially 5%
impaired.t

The privilege, also. of merely technical objections may be inter-
mediately withdrawn.? The law as to venue may be, therefore,
retrospectively ehanged,® and so as to the mode of challenging
jurors,* provided no sabstantial injustice is inflicted.® The rules of
ovidence, as is elsewhere seen,® may be intermediately changed,
provided that the effect is not to materially impair the defendant’s
rights.” FHence a statute enlarging the competency of witnesses
acts Tetrogpectively in criminal cases,® and so of a statute making
certain facts prima facie proof;® and of a statutc making it the
duty of the defendant, in liquor cases, to prove a license.” But a
statute making certain cvidence conclusive proof of guilt is in any

Maxwell, J., Btatcv. Wish, 15-Neb. 448,
citing Wright ». Oakley, 5 Met. 406;
Btate ». McCall, 9 Neb, 205,

When thers is no express repeal, we
have high authority to the effect that
the severer portions of the old statato
ouly are to be considered (as to an
offence committed under that statute}
85 abrogated by the later statute, leav-
ing the relatively milder conditions of
the old satatute in force. Hiilschner,
System, 1. p. 43; Berner, pp- 53, 54;
Geib, ii. 47. And, generally, o statute
assigning a milder punishment is not
ex post ./Ex.cln. Com. v. Wyman, 12 Cush.
297 ; Veal v, State, B Tex. Ap.474; Pe-
rez #, State, ald. 810, and cases cited
above. And in sny view the repeal of
u statute creating an offence abates a
prosecution pending in error after con-
viction. Smitk r. State, 40 Ind. 48,

L Calder » Bull, 3 Dall. 386 ; State
». Corson, 59 Me. 137; Com. », Hall, 97
Mags. 570 ; Eoch’s Case, 5 Rawle, 338 ;
State v. Manning, 14 Tex. 402; Cooley’s
Const, Lim. 266; Whart, Com., Am.
Law, § 473. .

2 Com, ». Hall. 97 Mass, 570,

3 Whart. Cr. P1. & Pr. § 602; Gute.
State, 9 Wall. 35,

4 Stokes v. People, 53 N. Y. 164;
Dowling ». State, 13 Miss. 664,

& Murphy, in re, 1 Woolw. 141 ; SBtate -
». Doherty, 60 Me. 501,

6 Whart. Com. Am. Law, §§ 474,
454, )

7 See Seip v. Storch, 52 Penn. St.
210; Journeay v. Gibson, 56 Penn. St.
57 ; Richter ». Cummings, 60 Penn. Si.
441, In Calder » Bull, 2 Lrall. 386—
390, Judge Chase held that the eousti-
tutional limitation makes inoperative
every law that alters the legal rales of
evidenee, and reccives less or different
testimony than the law required at
the time of the commission of the of-
fence. Bee Yeaton v. Ul 8., 5 Cranch,
281 ; Whitehurst v, State, 43 Ind. 473.

8 ffopt ». Utah, 110 U, 8. 711; Sut-
ton v. Fox, 55 Wis. 531; Whart. Crim.
Ev. § 360 a.

# Com. v. Wallaco, 7 Gray, 222;
State ». Thomas, 47 Conn, 54G; thongh
see Siate ». DBeswick, 13 R. 1. 2113
Poople ». Lyon, 27 Huan, 180.

¥ Com. ». Eelly, 10 Gusk. 49.
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§ 816.]) CRIMES, [BoDE I.

view unconstitutional! and it has so been held, also, so far as
concerns antecedent cases, of a statute doing away with the neces-
gity of corrchorating an accomplice.?

§ 81a. On either of the theories of punishability which have
State may  Peen heretofore stated, it is within the prerogative of the
"ﬂ";gl‘fl";un_ State, t'hl:ough its proper organs, to limit, to suspend, or
Ls;ﬁ.:a];ll;gi‘ to prohibit prosecutions, and to relieve from the penalties
tion or imposed on erime. In exercise of this prerogative, it ia
pardon. ordinarily made essential to the prosecution of an indict-
ment that it should be found by a grand jury, and that the defendant
ghould be entitled to meet the witnesses produced against him face
to face. By statutes of limitation and pardons, which are con-
sidered more fully in another volume, the State prescribes that
prosecutions must be brought within a limited time after the com-
mission of the offence, or that the offender is not for the particular

offence to be subject to prosecution.?

§ 815, Asis elsewhere seen,* the English rule is that the policy

Civil and of the law precludes a person from seeking civil redress for
eriminal & felonious injury to himself, if he has failed in his duty
ﬁ;‘;"gﬁm in endeavoring to bring the felon to justice. Whether
concur- this rule holds in this country has been much doubted ;5

. and neither here nor in England has it been held to ap-
ply to misdemeanors.® In any view, the institution of a civil suit
for redress for an injury is no bar to a eriminal prosecution for the
same offence, though in adjusting sentence in the eriminal prosecu-
tion, the courts take into consideration payments made or amends
rendered by the defendant in the civil proceedings.? A prosecu-
tion for nuisance, for instance, as an offence against the public,
may proceed concurrently with a suit by an individaal for special
damage incurred by the nuisance, supposing such special damage to
have been sustained ;® and a civil suit and a criminal prosecution

CHAP, IL] DEFINITION AND ANALYSIS OF CRIME. §314,

for the same assault and battery, may also procced concurrently.!
The same distinction has been applied mutatis mutandis, in cases
of perjury.? The courts, however, by granting continuances, and
wltimately shaping judgment, will endeavor to prevent an undune
cumulation of process from working injustice.* Nor will a civil
suit be permitted to proceed when it is in any way tainted by an
understanding that a criminal prosecution shall be compounded or

stifled.s

v. New DBedford Bridge, 1 Woodb. &
M. 401; Portland w». Richardson, 54
Me. 46; Abbott ». Mills, 3 Vt 521 ;
Francis v. Schoellkept, 53 N. Y. 152.

¥ Iafra, § 618; Jones v, Clay, 1 B. &
P. 19%.

2 Infra, § 1324,

3 Infre, § 18. Bee R. v. Willmer,
15 Q. B. 625 ; Dudley Bank Ce. v, Spit-
tle, 1 Johns. & H. 14; Peddell v. Rut-
ter, 8 C, & P. 337.

¢ YWhart. on Cont. §§ 483 e seq.
Ag instancoz in which ihe cnmula-

YoL. I.—4

tion of civil and eriminal procedures
for the same wrong has been sanc-
tioned, see Wellock v Constantine, 2
H. & . 146; State v. Boyle, 30 Me.
475 ; Drake v. Lowell, 13 Mete. 292;
Gordon v, Hostetter, 37 N. Y. 99; Fos-
tor v, Com., 8§ W. & 8. 77; State ».
Stein, 1 Rich. 18%; Martin v. Martin,
25 Ala. 201 ; Wheatley ». Tharne, 23
Miss. 62; and see Lezynnsky, in re, 16
Blatch, 9, and other cases cited Whart.
Cr, PL & Pr. § 453.
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! Whart. Com. Am. Law,’ §§ 404, ® Ibid. Fissington v. Hutchinson,

596 ; pee § Crim. Law Mag, 325.
 State . Bongd, 4 Jones, L. (K. C.) 8,
3 Whart. Cr. PL & Pr. §§ 314, 600,
4 Whart. Cr. P1. & Pr. § 453. Butsee
Wells v. Abraham, L. B. 7 Q. B. 554,
§ See Nowlan v, Grifiin, 68 Me. 235,
and anthoritiez there cited.
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15 L. T, (N. 8.) 390, Dut see Keir o.
Leeman, 9 @. B, 395,

¥ People v, Stevens, 13 Wend, 341 :
and other cases cited, Whart. Cr. PL
& Pr, § 454.

& Jones v, Clay, 1 B. & P. 191; Ren-
Jamin . Btorr, L. R. 9 C. P. 400 ; U, 8.




CRIMES.

[BOOE 1,

CHAPTER IIL

FITNESS OF OFFENDER TO COMMIT OFFENCE,

I, PERBONE NON COMPOTES MENTIA.

014 Englisk rulings on insanity no
longer autheritative, § 32.

Irrespongitality to be determined
by exclugion rather than by in-
cluelon, § 33.

L, Inmcapacity to distingnish Right
Jrom Wrong. i

Party incapable of determining as
to right and wrong is irrespon-
sible, § 34.

* Wrong’' means moral wrong, §
36,

2. Insane Delusion.

Delusion excoses act done bond
JAide und without malice under its
effect, § 87,

Rule applies to all bond fde erro-
neous non-negligent beliefs, §
38, -

Actual danger not necessary, § 39.

Delusion must be mentsl, § 40,

Partiul insanity no defence to crime
not its product, § 41,

Delugion to exeulpate st be non-
neglizent, § 42.

8. Frresiatidle Impulse.

# Irregistible impulee™ to be dis-
tingnished from ‘¢ moral insan-
ity’’ and from passion, § 45.

Insane irresistible impulse a de-
fence, § 44,

Caution requisite as to this de-
fence, § 45,

4. Moral Insanity.
Moral insanity is no defence, § 46.
5. RMentel Disturbance as [owering
Grade of Guitt.

Mental @isturbaneo admissible to

disprove malice, § 47
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6. Inlorication.

Tersons under insanity produced
by intoxication may be irrcspon-
sible, § 48,

Voluntary intoxication does not
exculpate, § 44,

Intoxication admissible to deter-
mine condition of mind, § 5E.
Especially as to intent to take life,

§ 52

And go ae to other questions of in-
tent, § 53.

But not 5o as to reduce responsi-
bility when malice is shown,
§ 54,

“ Yoluntary” is conditioned by
tewmperament, § 55.

¥. Practice in Cases of Tnsanity.

Witnesses way give opinion based
ou ohservation, § 56.

Defence may be taken by friends
of aecused, § 57.

In some jorisdictions defence must
be apecial, & 57 a.

Issue to be tricd by jury, § 58.

Insunity after conviction defers ex-
ecution, § &9,

Burden is on party disputing san-
ity, § 60.

Conflicting theories as to amount
of evidence requisite to prove in-
sanity, § 61.

Insanity to be inferred from con-
duct, § 63,

And from physical peculiarities,
§ B4

And from hereditary tendeocy, § 85.

8. Other forms of Unconsciousness,

Unconsciousness may bea defence,

§ 66,

CHAP, IIL.]

II, INFANTS.

Infants under seven not penally
responsible, § 67,

Between seven and fourteen in-
faut eapex doli may beconvicted,
§ 68,

EBoy under fourteen presumed in-
capable of rape, § 69.

Infant’s lability in special cases,
§ 70,

Infant liable for false represcnta-
tions as to age, § 71.

When infant may appear by attor-
ney, § 12,

Age is inferable from circum-
stances, § 73.

Corfession of infants admissible,
§ T,

III. FEME CovErTs.

Indictment not bad on its face
when against wife alone, § 75.
And so as to Indictments againet

husband and wife jointly, § 76.

Wife's misnomer must be pleaded
in abatement, § 77.

Wife presumed to be acting under
her husband’s coercion when co-
operating in crime, § 78.

Presumption {s rebuttable, § 79.

For offences distinetively lmput-
able to husband he is primarily
indictable, § 80.

For offences distinetively imput-
able to wife she is primarily in-
dictable, § 81,

In riot and conspiracy there must
be others besides husband and
wife, §-82.

Distinetive view as Lo accessaries,
§ 83,

IV. Iex0orANT FERSONS.

Ignorunce of law no defenes to an
indietment for a violation of law,
§ 84

But on indictment for negligence
in application of law non-
specialist not chargeable with
jignovanee of specialty, § 85.

Mistake of law admissTble to nega-
tive evil intent, § 85 q,

INSANITY, [§ 82,

8o of subsumption of facts in law,
§85b

Btatutes not operaiive until pub-
lished,=§ 86,

Ignorance or mistake of fact ad-
miesible to negative intent, § 57.

But when seienfer is irrelevant,
ipnorance or mistake of fact no
defenee, § 88, i

And so where the fact is one of
which the defesdant ought to
have been cognizant, § 84,

In suits for negligenee, party is
not required 1o know facts ont
of his specialty, § 50,

V. CORPORATIONS,

Corporations jpdictsble for breach
of duty, § 91,

Penalty is fine and distress, § 92.

Guasi corporations indictable for
breach of duty, § 93,

¥I. PERs0%E TNDER COMPULSION.

Persons under compulsion irre-
sponsible, § M.

But servant or child cannot defend
on this ground, § 94 «,

¥IL. PErsoNa UNDER NECEESITY.

Neceeslty s defence when life or
other high interests are im-
perilled, § 95,

Culpability does not preclude the
defence, § 96.

Distinction between necessity and
sclf-defence, § 97,

Not necessary to have had prior
reeourse to public autkorities, §
97 a.

Objecta for which self-defence may
be exerted, § 98.

Flight not neceseary to eelf-de-
fence, § 99,

Defence of property justifiable, §
100, .
But not violent defence of honor,

§ 101,

Danger must be immediate, and de-
fence not to exceed attack, § 102,

Inference to be drawn from
weapon, § 108,

' 1. PERSONS NON COMPOTES MENTIS.
§ 32. Bora the legal and the psychological relations of persons
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§ 83.] CRIMES. [BoOK 1.

of unsound mind are discussed at large in another work,! to which
the reader is referred as containing on these topics an exposition
fuller than is permitted by the limits of the present chapter. At
present it is proposed to do no more then fo give a brief synopsis
of the practical points which the decisions of the courts, as exhibited
at large in the fuller treatise to which reference is made, may be
considered ags establishing.

At the outset, it should be observed that the introduetion of

compnlsory confinement for parties acquitted of guilt on
0d Eng- . - .
lish ralings  ground of insanity has, to some extent, altered the issue
no 1irr;§§:ty which the older text writers and judges discussed.
ii“{iwﬂw Under the old practice, if the defendant were convicted,

he was punished as if ho were a perfect moral agent;
and if he were aequitted he was suffered to run at large, though
the acquittal was on the ground of a monomania which would impel
him to commit the same act the very nextday. Under the present
practice both these alternatives may be avoided, and the jury, by
acquitting on the specific ground of insanity, may insure the
sequestration of the defendant from society until the insanity be
cured. This change of policy should always be kept in view when
comparing the older with the Iater cases. Under the old law the
dangers ensuing from an acquittal on the ground of insanity made
courts reluctant to accept insanity as the ground for an aequittal.
Under the present law these dangers are much diminished, as such
acquittal no longer involves tho setting at large a dangerous lunatic.
To this, as well as to the growing force of humane inferest in the
insane, we may attribute the more lenient attitude towards this
defence which judges have lately assumed. The old rulings, so
far as they are attributable to the then policy of the law, are no
longer binding,.

§ 33. It will not be here attempted to lay down any general
Trresponsi.  G¢finition of insanity as constituting a defence in eriminal
bitity to be trials. It is proposed simply to enumerate the several
byexclu-  ¢ases in which this defence, in any of its phases, has
Soum TotBeT been sustained by the courts, not as conferring irrespon-
laclusion-  gihility for crime, but, aceording to the present practice,
as constifuting such a state of facts as to remove the defendant
from the eategory of sane to that of insane transgressors.

! Whart. & 8t. Med. Jur. (4th ed.) vol. i. §§ 108 ef seq.
52

CHAP, II1.} INBANITY. [§ 84,

To respensibility (imputahility) there are, we must remember,
two constituents: (1) capacity of intcllectual diserimi-

. , . . Intellect
nation ; and (2) freedom of will. If there be either in- and free.
capacity to distinguish between right and wrong ag to ggg;gﬁr‘;‘“

the particular act, or delusion as io the act, or inability lt;])l ;‘f;.ponsl-
to do or refrain from doing the act, then there is no _

responsibility. The difficulty is practical. No matter what may
be our speculative views as fo the existence of conseience, or of
freedom of action, wo are obliged, when we determine responsi-
bility, to affirm both.! The practical tests of capacity will be con.

gidercd in the following sections.

1. Incapacity to distinguish between Right and W'rong.

§ 84, Wherever idiocy or amentia, or general mania, is shown

to exist, the court will dircet an acquittal ; and if a jury

Party inca-

should convict in the teeth of such instructions, the court pable of

will set the verdict aside. While the earlier cases lean

determin-
ing as to

to the position that such depravation of understanding rightos

wrong of

must be general, it is now conceded that it is enough if actis irre-

it is shown to have existed in reference to the particular

act.?

I The controversy which divides
theologians as well as metaphysicians
as to the freedom of the will is not in-
volved in the dizcussion in the text.
It may be possible that, from a specw-
lative point of vision, all acts are
necessitated.  With this, however,
jurisprudence, which is a practical
srience, has mnothing to do. There
have been indeed leading jurists, such
as Fouerbach, who have adopted the
principle of necessity as a basis, and
have invoked the fear of punishment
as & counterweight to the temptation
to crime; and Mr, Bain, as is else-
where shown, has accepted the same
view. Sec Whart, & St. Med., Jur. §§
188, 54G. RBut this, as is well gaid by
2 leading German author (Meyer, §
25}, takes not only from jurisprudenee,
but from life, its moral dignity, making
the former a mere marshalling of me-

spomsible.

chanisms, and the latter, a mere mocha-
nism of necessities.

A sories of interesting papers oninsan-
ity will be found in the procedings o the
New York Med. Legal Boe, N. Y. 1872,

2 1 Inst. 247; Bae. Abr. Idiot; Co.
Litt. 247 a:; 1 HKussell on Cr.,, hy
Gireaves, 13 ; 1 Hawk.¢. 1,8.3; 4 Bla.
Com. 24; Collinson on Eunacy, 573;
673 (n}; R. ». Oxford, & C, & I'. 525;
Burrow’s Case, 1 Lewin, 238; R. u
Goode, 7 Ad. & EL 536 ; 67 Hans. Par.
Deb. 728; Bowler’z Case, Hadfield’s
Case, Ibid. 480; 27 Ilow. Bt. Tr. 1282;
R. v FBarton, 3 Cox C. C. 275; R. ».
Offord, 5 C. & P, 168; R. ». Higginson,
1C. & K. 12%; R. v. Stokes, 3C. & K.
185 : R. v. Layton, 4 Cox C. C. 149 ; R.
v, Vaughan, I Cox C. C. 80; T, 8. =,
Shults, 6 McLean, 121; Com. ». Rogers,
7 Met. 500 ; 7 Bost, L. R. 449 ; Btate »,
Richardsz, 39 Conn. 5%1;. Freeman ».
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§ 35. To this effect is the answer of the fifteen judges of Eng-
land to the questions propounded to them by the House of Lords
in June, 1843, ¢ The jury,” they said,  ought to be told in all
cases that every man is presumed to be sane, and tp possess a suf-
ficient degree of reason to be responsible for his erimes, until the
contrary be proved to their satisfaction; and that, to establish a
defence on the ground of insanity, it must be clearly proved that at
the time of committing the act the party accused was laboring under
such a defect of reason, from disease of the mind, as not to know
the nature and quality of the aet he was doing, or if he did know
it, that he did not know he was doing what was wrong.’”?

In this country, whatever may have been the hesitancy as to the
enunciation of other propositions to be hereafter stated, there has
been none as to this. There has scarcely been a case where the
defence of insanity has been taken, in which the jury have not been
told that if the defendant was unable ¢ to distinguish right from
wrong,’”” or te discern * that he was deing a wrong act,” or was
“ incapable of knowing what he was about,” or was * deprived of
his understanding and memory,” or was ¢ incompetent mentally to
know what is wrong as distinguished from what is righs,” he is irre-
sponsible.? And it has been further properly held that when idiocy

CHAP. IIL] INSANITY. 3 36.

or semi-idiocy is proved, it is for the prosecution to establish affirma.
tively a capacity on the part of the defendant to distinguish right

- from wrong.!

The New York Penal Codé of 1882 provides as follows : —

% A person is not excused from criminal liability as an idiot, im-
becile, lunatic, or insane person, except upon proof that ab the time
of committing the alleged eriminal act he was laboring under such
a defect of reason as either, 1, not to know the nature and quality
of the act he was doing; or 2, not to know that the act was wrong.”
It will be observed thas this is an affirmation of the doctrine of the
English judges above given.

§ 36. “ Wrong,” in the sense in which the term is here used,
means moral wrong. A man way want the capacity to «“ Wrong
distinguish between the various shades of illegality which means .

the law assigns to a particular act. This is no defence. g?l?gfl;

Peopls, 4 Denio, %; Flanagan v. Peo-
ple, 62 N. Y. 467; People v. Bprague,
2 Parker C. R. 43; Yeople v. Moett, 23
Hur, 60; People v. 0'Connell, 62 How.
N.X. Pr. 436; State ». Bpencer, I Zab.
(21 N. J. L) 196; Com. v. Mosler, 4
Barr, 264; Com. ». Farkin, 3 Penn, L.
J. 480; Brown v. Com., 78 Penn. Bt,
122 ; Bfate ». Gardiner, Wright’s Chio
R. 3%2; Vanca ». Com., 2 Va. €. 13%;
Dejarnetie v, Com., 75 Va. 867 ; MoAl-
lister », 8tate, 17 Ala. 434; People ».
Ferris, b5 Cal. 588 ; Tove v, State, 3
Heisk. 348 ; Stuart v. People, 1 Baxter,
178 ; Btate v. Redemeier, 8 Mo. Ap. 1;
8. C., 71 Mo. 173; Hart ». Btate, 14
Neb. 672; Clark v. State, 8 Tex. Ap.
350; Petligrew v. Htate, 12 Tex. Ap.
225,

11 Car. & Kir. 134; 8 Scott N. R.
595, Bee R.w. Layton, 4 Cox C. (. 149;
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R. v. Barton, 3 Cox €. C. 275 ; 1 Bennett
& Heard Lead. Cases, 942; R, v. Davies,
1F & P, 69; K. ». Watson, R. ». Ed-
munds, cited 1 Whart, & S5t. Med.
Jar, § 166; State ». Huting, 21 Mo.
4684,

2 Bee, more particnlarly, U. B, o
Shults, 6 McLean C, C. R. 121; T, 3.
v, Clarke, 2 Cranch C.C,R. 158 ; Btate
v. Lawrence, 57 Me. 574; Com. w».
Rogers, T Met. 500; Com. ». Heath, 11
Gray, 303 ; Freeman ». People, 4 De-
nio, 9; People ». Piue, 2 Barbour, 566 ;
Willis ». People, 32 N. Y. 715; People
v. Sprague, 2 Parker C. R. 43; Com.
v. Mesler, ¢ Barr, 264; Com., ». Farkin,
3 Penn, L. J. 480; Vance v. Com., 2
Virg. C. 132; Choiee v, State, 31 Ga.
424; Anderson w. State, 42 Ga. 9
(1871} ; McAllister v. State, 17 Ala.
434; Bfate ». Huting, 21 Mo. 464;

Statet v, Erb, 74 Mo. 190 ; State », Ka-
toosky, T4 Mo. 247; People v Cofl-
mann, 24 Cal. 230.

It iz in England that the right and
wrong fest iz applied with the most
exclusive rigor; and it is in Eagland
that attempts st its formal expansion
have been most stoutly resisted. Seel
Whart. & 5t. Med. Jur. § 118, Yet, in
deciding what iz the gmoont of evi-
denee necessary to prove incapacity to
deternine between right and wrong,
the Englisk judges have practically let
in eonstructions almost as indulgent as
those which have led American eourts
to expand the formal definition of in-
sanity. Thus a married woman hav-
ing killed her husband immediately
after an apparent recovery from s dis-
gase {the result of childbirth) which
cunsed a groat loss of Blood, and ex-
hausted the vessels of the brain, and
thus weakened its power, and so tended
to prodnce insane delusions of the
senses, which, while suffering under
such disease, she complained of, and
which, by her own account, had been
renewed at the time of the act of homi-
cide (although they werc nol such as

would lead to it); these facts were
held by Erle, J., to be evidenca from
which a jury might properly find that
ghe was not in such a state of mind at
the time of the act as to know its na-
ture or e accountable for it. R. ». -
Law, 2 F. & F. 836. 8o where & mar-
ried woman, fondly sattached to her
childron, and apparently most happyin
her family, had poisoned two of them
with gome evidence of deliberation and
design, it was left to the jomry by
Wighiman, J., as circumstances from
which insanity could beinferred, {hat
it appeared that there was inpanity in
her fatnily; and that her demeanor
before and after the act, although not
wholly irrationsl, was strangely erratic
and excited ; and that from recont
antecedents, and the presence of cer-
tain execiting causes of insanity, and
ter awn account of her sensations, the
medical men were of opinion that she
was laboring under actual cerebral dis-
ease, and that she wasg in a parexysm
of insanity at the time of the act. R.
v. Vyse, 3 F. & P. 247

1 8tate ». Richardson, 39 Conn. 591.
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If, however, he was “laboring under such a defeet of reason from
disease of the mind as met to know the nature and quality of the

act he was dotng, or if he did know it, that ke did not know he

was doing wrong,” he is held to be irresponsible on the ground of
insanity.! And whatever we may think of the second of these
alternatives, the first (that in italics) is broad enough to sustain a
verdict of insanity in all cases in which the defendant’s mental con-
dition was such as to preclude him from having knowledge of the
nature and character of the act.?

2. Imzane Delusion.

§ 37. The answer of the English judges on the special topic of
Deiusion  0€Tusion is as follows: ¢ The answer must of course de-
excuses pend on.the nature of the delusion: but making the same
bond fide  a8sumption as we did before, namely, that he labers under
and with-  guch partial delusion orly, and is not in other respects
gﬁn;icebl;_its insane, we think he mustbe considered in the same situa-

tion as to resporsibility as if the facts with respect to
which the delusion exisis were real. For example: if under the
influence of his delusion he supposes another man to be in the act
of attempting to take away his life, and he kills that man, ag he
supposes, in self-defence, he would be exempt from punishment.
If his delusion was that the deceased had inflicted a serions injury
to his cbaracter and fortune, and he killed him in revenge for such
supposed injury, he would be liable to punishment.” 'To the same
effect speaks Chief Justice Shaw :® ¢ Monomania may operate as an
excuse for a criminal act,”” when ‘¢ the delusion is sueh that the
person under its influcnce has a real and firm belief of some fact,
not true in itself, but which, if it wero true, wonld excuse his act ;
as where the belief is that the party killed had an immediate design
upon his life, and under that belief the insane man kills in supposed
self-defence. A common instance is where he fully believes that
the act he 1s doing is done by the immediate command of God, and
he acts under the delusive but sincere belief that what he is doing

is by the command of a superior power, which supersedes all human
laws and the laws of nature.’’t

! Bee Bir J. F. Stephen’s testimony  ® Com. ». Rogers, 7 Met. 500,
before House of Commons, quoted in 4 That this covers Hadfield’s Caszs,

Whart, on Hom. § 573. see 2 Sieph. Hist. Cr. Law, 160,
% Boe 2 Steph. Hist. Cr. Law, 166.

]

CHAP, IIL] INSANITY. [§ 88.

§ 88. So far as the law thus stated goes it has been recognized
ag authoritative in this country. Even where there is gy, .,
no pretence of insanity, it has been held that if a man phics ;961:11
though in no danger of sorious bodily harm, through fear, erroncous

. . - - non-negli-
alarm, or cowardice, kill another under the impression gent con-
that great bodily injury iz about to be inflicted on him, it ¥ictons-
is neither manslaughter nor murder; but self-defence ;2 and though
this proposition 1s too broadly stated, as iz remarked by Bronson, J. A
when commenting on it in a later case in New York,? and should be
gualified so as to make it necessary that there should be facts and
circamstances existing which would lead the jury to helieve that
the defendant had reasonable ground (in proportion to his own
lights) for his belicf, yet with this qualification it is now generally
received.* And, indeed, after the general though tardy aequies-:
cence in Selfridge’s Case, where the same view was taken as early
as 1805 by Chief Justice Parker, of Massachusetts, and after the
almost literal incorporation of the leading distinctions of this case
into the Rovised Statutes of New York, as well as into the judicial
system of most of the States, the point must be considered as
finally at rest. Perhaps the doectrine, as laid down originally in
Selfridge’s Case, would have met with a much earlier acquiescence
had not the supposed political bias of the eourt in that extraordi-

1 Thea supposed contradictions of the
anthoritics on this peint have arisen
from an attempt to reduce into an in-
flexible code opinions which, while
relatively trae in their partienlar con-
neetion, were not meant for gemeral
application. Thus, for instance, when
a defendant in whom there is no pre-
tence of mania or homicidal insavity
claims to e exempt from punishment
on the ground of incapacity to distin-
guish right from wrong, the court very
properly tells the jury that the question
for them to determine ig, whether he
labors under such incapacity or not.
The error ltas been to seize snch an ex-
pression ag this as an arbitrary elemen-
tary dogma, and to ingist on its appliea-
tion to all other cases. Or, take the
converse, and suppose the defence is

merely homicidal insanity, In such a
case it would be proper to tell the jury
that anless they believe the homicidal
jmpulse to have been uncontrollable,
they must conviet; and yet nothing
would be more nnjust than to make this
proposition, truein itself, a general rule
to bear on such cases as idiocy. Itis
by confining the decisions of the conris
to the particular state of faets from
which they have been clicited that we
can extract from the mass of apparently
conflicting dictz the propositions given
in the text.

2 fnfra, § 489; Grainger v. Btate, 5
Yerger, 450.

3 Sae citation infra, § 489, note.

4 See infra, § 488, et sey. ; Whart. on
Hom. § 490 ; Cunningham », State, 56
Mizz. 269.
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nary trial, and the remarkable laxity shown in the framing of the
bill of indictment and in the adjustment of bail, led to a deec;)-seated
professional prejudice, which reached even such parts of the charge
ag were sound. With these cases may be classed that of Levet,!
who wag in bed and asleep in his house when his maid-servant, whe
had hired A., the deceased, to help her to do her work, thought as
she was going to let A. out about midnight, that she heard- thieves
breaking open the door, upon which she ran up stairs to the defend-
ant, her master, and informed him thereof. Suddenly arouged, he
sprang from his bed, and ran down stairs with his sword drawn, the
deccased hiding herself in the buttery lest she should be discov-
ered. The defendant’s wife, obscrving some porson there, and not
knowing her, but conceiving her to bo a thief, eried out, « Here are
they who would undo us;” and the defendant, in the paroxysm of
the moment, dashed into the battery, thrust his sword at the de-
ecased and killed her? The defendant was acquitted under the
express instructions of the court, and the case has remained anques-
tioned for two hundred years, and in New York and Pennsylvania
in particular, after very careful examination, has been solemniy re-
affirmed.® It is true that it has been held inadmissible to prove
that the defendant was of weak intellect, particularly nervous, and
inclined to fright.* Butif such nervous debility amounts to insanity,
it is certainly a defence ; and whether the proof reaches this point the
question is for the jury,under the direction of the court, to decide,?
§ 39. In none of tho cases which have just heen noticed is the
Actual actua-l existence of danger an essential ingredient, and
mﬁ 11_1;;1: certau}I?, ag the intentions of an assailant are incapable
" of positive ascertainment, such a danger can never be
absolutely shown to exist. It is true that in cases to be hereafter
noticed,® dicte have been thrown out to the effect that the danger
must be such as to alarm a reasonable man; but whenever the re.
quisite state of facts has buen presented, eourts have not hesitated
to say that the danger must be estimated, not by the jury’s stand-

1 Levet’s Case, Cro. Car, 5638; 1 4 Patterson v People, 46 Barh, 625 ;

Hale, I. C. 42, 474.  Infra, § 492, State v. Bhounltz, 25 Mo. 128
2 See, for a fuller diseussion of this 5 Whari. Cr. ;['}v. § @8. .
case, infra, §§ 467, 495. § Infra, § 488,
% See cases cited infra, §§ 488 of seq.,
note. .
b8

CHAP. IIL] INBANITY. [§ 40.

ard, but by that of the defendant himself. Thus, an enlightened
and learned judge in Pennsylvania, one who would be among the
last to weaken any of the sanctions of human life, directed the jury
to take into consideration “ the relative characters, as individuals,”
of the deceased and the defendant, and, in determining whether the
danger rcally was imminent or not, to inquire * whether the de-
ceased was bold, strong, and of a violent and vindictive character,
and the defendant much weaker, and of a timid disposition.”? And
though it may not be admissible to prove, by way of defence, that
the deceased was of a barbarous and vindictive nature and charac-
ter, unless this tend to explain ‘the defendant’s eonduct under an
apparently sudden and deadly attack,? yet threats uticred by the
deceased, and expressions of hostile feeling of which the defcndant
was advised, may always be received as explaining the excited con-
dition of the defendant’s mind.®

§ 40. The principle which may be inferred from the cases is, that
if by an insane delusion, or depravation of the reason- Delusion -
ing faculty, the defendant insanely believes, either that musthe -
an imagined evil is so intolerable as to make life-taking mental.
necessary or justifiable in order to avert it, or that while the evil is
of a lesser grade, life-taking is an appropriate and just way of get-
ting rid of it, he is entitled to such a verdict as will transfer him
from the category of sane or insane eriminals.* But the delusion
must be mental not moral.®

L. Tufra, § 491 ; Whart. Cr. Ev, §§ 69,
757, Beo Com. v, Barnacle, 134 Mass.
916, and cases cited infra, § 489.

2 Whart. Cr. Ev. § 65,

+ Com. v. Wilson, 1 Gray, 337, Bee
infra, § 489 ; Whart, Cr. Ev. § 757,

4 Seo Wesley ». Siate, 37 Miss. 327,
where the position in the text i8 con-
troverted st large. ’

5 K. . Burton, 3F. & F. 772; R. ».
Townley, 3 F. & F. 838 ; Willis v. Peo-
ple, § Parker, C. R. 621.

That an insane delusion, as to the
value or nataure of human life, will
have thig effect, even though the party
himgelf knows when committing the
act that he ip doing wrong, and is vio-
lating the laws of the land, is ilias-

trated by Lord Erskine, in a well
kuown ecase: ‘‘Let me suppese,”” he -
said, *‘ the character of an insane de-
lugion consisted in the belief that some
given person was any brate animal, or
an inamimate being {and such cases
bave existed), and that upon the trisl
of such a lunatie for murder, you, be-
ing on your oaths,were vonvineed, upon
the uncontradicted evidence of one
hundred persons, that he believed the
man he had destroyed to have been a
potter’s vessal; that it was quite im-
possible to doubt that fact, although
to other intents and purpeses he was
sane-—answering, reasoming, acting as
mern, Not in any manner tainted with
insanity, converse and reason and
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§ 41. Partial insanity, however, is no defence, when the crime

Partial in-

was not its immediato product. If the defendant was

eanity no  gane as to the crime, but insane on other topics, the in.

defence ag

toerime  sanity in the latter respect will not save him.! The

not it

prodget,  ©rime must have been the result of a delusion, A de-

conduet themselves. Suppose, far-
ther, that he belioved the man whom
lie destroyed, but whom he destroyed
a8 & potter’s vessel, to be the pro-
perty of snother, and that he had mal-
ice against such supposed person, and
that he meant to injure him, knowing
the act he was doing to be malicions
and injurious ; and that, in short, he
had full knowledge of al} principles of
good and evil ; yet would it he possible
to conviet such a person of murder, if,
from the influence of the digsoase, he
was ignorant of the relation in which
he stood to the man he had destroyed,
and was utterly umcomscious that he
had struck at the life of a kuman be-
ing ¥’ Winslow on Plea of Insanity, 6.
Again, in a ¢ase which has more than
onee ocenrred within the walls of a la-
natic agylum, a man fancies himself to
be the Grand Lama or Alexander the
Great, and supposes that lis neighbor
is brought before hime for an invasion
of his sovervignty, and ke cuts off his
head or throttles him. He knows he
iz doing wrong ; porhaps, from 2 sense
of gnilt, he conceals the body ; he may
have a clear perception of the legal
consequences of his act. In such a
vase, howover, criminal responsibility,
in the full sense of the term, does not
exist, It was in conformity with this
view, in a ease where it was proved

! Btate ». Lawrence, 57 Mo. 574
Bindram ». Penple, 83 N. Y. 196 ; Com.
. Mosler, 4 Barr, 264 ; State ». Geddis,
42 Towa, 264 ; State », Mewherter, 46
Iowa, 88 Boswell ». State, 83 Ala,
307 ; State w. Huoting, 21 Meo. 464;
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that the defendant had taken the life
of another under the notirn that he
was set about with a conspiracy to sub-
' Jject him to imprivonment and death,
tkat Lord Lyndhurst told the jury that
they might * agquit the prisoner on
the ground of insanity, if be did not
know, when he cotnmitted the act,
what the effect of it was with refer-
ence to the erime of murder.”” What,
thercfore, e in fact decided was, that
a man who, under an {nsane delnsion,
shoots another, is irresponsible when
the aet is the product of the delusion.
Buch, indecd, on general reasoning,
tost be held to be the law in this
country, and such will it be held to be
when any particular case arises which
requires its application. Ibid.

In England this view has been re-
cognized in several cases, notwith-
standing the reluctance of the courts
in that country to enlarge the boun-
daries of insane irresponsibility, Thus
on the trial of Hadfield, who eould
distingnish between right and wWrong,
but who was under & deluzion that it
was his duty to offer himself as g zac-
rifice for Lis fellow-men, and that his
shortest way of doing so was to Lill
the king, which Licknew to be worally
wrong, Lord Renyon, on thess facts
being made cut, advised a withdrawal
of the prosceution. The same course

State v, Simms, 71 Mo, 538 ; Bovard ».
State, 30 Miss. 600 ; State v. Guot, 13
Minn. 341; Hawe w. 8tate, 11 Neb.
637, Sir J. F. Btephen, Cr. Law, art.
27, takes the same ground.

CHAP. IIL]

INSANITY. (§ 42.

lusion, therefore, that arises, not from an irrcpress?bie and abso-
lute chimera, but from imperfect information or imperfect rea-

goning which care and diligence

could correct, does not excuso

crime committed under its influence. It is conse.quently ad-
missible for the prosceution to show that the del'uamn was the
result of logical processes which though prejud-lced were 3101;
abnormal.! But it does not follow from this that an insane del@wn
on a /matter not directly at issuo may not be part of a chain of
evidence from which general insanity may be inferred.?

§ 42. Nor should it be forgotien that a delusion, to be a defence
to an indiciment for crime, must be non-neghgent. _ . .
When there is reagon sufficlent to correet a delusion, exculpate

1ust be

. . 0 )
then a person eontinuing to nourish it, when there is yon-negii-

opportunity given him for such correction, is responsible

for the consequences.?

was followed by Chief Justice Tindal
in McNaughten’s Case, when, on a trial
for shooting at Mr. Drummond, the
private secretary of Sir Rebert Peel, a
similar dclusion way proved. Hee, also,
R. v. Brixey, and E. v. Toucheti,
¢ited in 1 Beunet & Heard’s Lead.
Caszez, 9%, Tt has also Deen held that
on an indictment for maliciously set-
ting fire to a building, in order to jus-
tify a jury in acquitting a prisoner on
the ground of insanity, *‘ they must
believe that he did not know right from
wrong ; bul if they find that the prisoner,
when ke did the act, was in such a state
of mind that he was not conscivus that the
effect of it would be to injure any other
person, this will amount to a general
verdict of not gnilty.”” R.# Davies, 1
¥. & F. 64—Crompton.

In the ecclesiastical courts, the exist-
ence of delusions or hallacination on
material points has frequently been
held to so far constitnte insanity as to
pro tanto dostroy testarnentary capa-
city. Drew v, Clark, 1 Addams Ecl.

geni.

R. 279 ; Frere v. Peacocke, 1 Robert-
son, 442; I Whart. & 8t. Med. Jur. §§
34-60.

In this vountry, the legitimacy of
such a defence in criminal cases has
been in several instances specifically
recoguized. Ti. 8. ». Holmes, 1 CLff.
98 ; Com. ». Rogers, 7 Met. 500; Peco-
ple v. Pine, 2 Barbour, 566 ; SBtate ».
Windsor, 5 Harr. 512; Com. ». Treth,
3 Phil, Rep. 105; Roberts v. State, 3
Ga. 310; 1 Whart., & St. Med. Jur.
§ 134,

1 Btate . Pike, 49 N. H. 309,

Hence, when an ingane delusion is set
up a8 a defence, it is admissible for the
prosecution to offer evidence to prove
that tho delusion was sane, i.e., that it
was an opinion that ordinary reasoning
might have produced. Btate . Pike,
49 N, H, 399, Bee 1 Whart. & St.
Med. Jur. 144,

£ Sew 3 Steph. liist. Cr. Law, 162

8 Hee this argued at large, 1 Whart,
& St. Med. Jur. § 137; and see infra,
§ 492,
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3. Irresistible Impulse.

§ 43. In order to clear the question now before us from ambiga-
ities, it is proper to remark :—

“TIrresisgtible : : - . .
impulse” (a) * Irrepressible impulse’ is not * moral insanity,”
LPDE&‘:}]S'E& supposing * moral insanity’” to consist of insanity of the
from moral system, coexisting with mental sanity. < Moral
* moral in-

sanity,” insanity,” as thus defined, has no support, as will here-

and from
# passion.t?

after be seen,! either in psychology or law.

(&) Nor is “irresistible impulse” convertible with
passionate propensity or jealousy,no matter how strong, in persons

not insane,?

§ 44. In other wordy, the * irresistible impulse’ of the lunatic,

Insane frre-

which confers irresponsibility, is essentially distinet from

sistible im- the passion, however violent, of the sane, which does

pulse a

dofonce, Mot confer irresponsibility.? And when it is shown

1 Bee thip discusged in Whart. & Bt.
Med. Jur. § 137,

2 State v. Pike, 49 N. H. 399 ; Free-
man », People, 4 Denio, §; Guetig r.
Btate, 66 Ind. 94; Stste ». Strickley,
41 Iowa, 232. Beo I Whart. & 8¢, Med.
Jur, 144, '

$ It should be remembered that
passion is made irresistible by with-
drawing from it the checks by which
it can be resisted, The firet and most
important of thesze checks iz con-
geience. The second is fear, If con-
seience be torpid, and if the law of the
land say that the irresistible impulse
of a sane person is a defence, then
criminal impulses would be Irresistibla
aimply becanse they would be without
resistanee, We may notiee this in the
ease of young children, who, when
not detorred from wrong acts by eon.
science, are deterred by fear of pun-
ishment. Nor doss this characteristic
bolong only to children or to persons
of low grade of intelligence. It waz
frequently said of Napoleon I. and of
General Jackson, that each knew when
he gould with impunity give way to
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bursts of apparently irresistible rage;
but that esch knew when this rage
was to be controlled, The cases are
not infrequent in which men, pre-
suming on the eowardice or feebleness
of their intended vietim, rnshk into
violence which they would readily
have restrained had they known that
they would have received blow for
blow., Wer sich mum Schaf macht, is a
German proverb, den frisst der Polf;
or, a8 we Mgy paraphrase it, govern-
ment, by becoming a sheep, creates
the social woll. The Statc which de-
clares that no irrepressible passion
shall be punished evokes the irrepres-
sible passion it exempts.

‘We should remember, also, that
there is no means of determining what
eonstitntes ' irresistibility.”” In a case
mentioned by Sir Henry Holland, of
a patient who deplored iv him an irre-
sistible impnlse to kill Mr. Canning,
the calastrophe was avoided, so Sir
H. Holland seems to think, by advising
Mr. Canning to koep out of the way.
If, however, the psatisni, instead of
availing himself of his physician’s aid

CHAP. IfT,)

INSANITY, [§ 44.

that a party charged with crime committed the crime under an

insane irresistible impulse, then
ganity.!

in this way, had sought it in another,
and said, ' I have this morbid desire;
I vannot resist it ; have me shut up ;»
this would have been at least equally
affective in causing the impnlse to mis-
carry. If a man Was reason enongh to
deplore a ecriminal desire, and power
enongh to take steps to prevent ity
gratification, the law holds him re-
gponsible if be doss not take such steps.
This is recognized in those familiar
cases in which it iz held that where

a man whose passions ars aroused kills

an assailant, the act is not exensable
unless it appears that the accused had
no means of retreat. [If the ““mono-
maniac’? ean retreat from hig ¢ mono-
mania,’” it ceases to supply him with
a defence.

Bat while *ijrresistible impulze,”
the mind being sane, is no defence to
¢rime, yet violent passion is to he
taken inte account as a mitigating ele-
ment, and the peculisr temperament
of the offender ia to be ganged for the
purpose of estimating whether the
provocation was such ag io create hot
blood, and whether there was adeguate
cooling time. A sane’ person may,
from epilepsy, or from prior insanity,
or from nervous or physical derange-
ments, or from hercditary taint, be
peculiarly susceptible te excitement;
aud as the law treats assanlts com-
mitted in hot blood as of a lower grade
than those committed deliberately, this
cxeitability may properly becongidered
in determining whether the blood at
the time was hot. That psychologi-
cally this varies with femperament is
well known., The ordinary signs of
passion (acceleration of arterial pulse,

he is entitled to a verdth of in-

congestive flushings, inereased activity
of seeretions and excretions) are dif-
ferent with different patients. Hence
epilepti¢c, nervous, and cerebral dis-
eases, and hercditary tendency, may
be put in evidence to lower the grade
of the offence, though they do not
amount fo insanity. In so doing we
but follow the authorities, which de-
clare that drunkenness, though no
dsfence to erime, may be used to show
that an assault was not deliberate. 1
Whart. & St. Med. Jur. § 144, Bee
Com. ». Rogers, T Met. 500.  Jnfra, §§
47, 388,

Sir J. F. Btephen, in his work on
English Criminal Law, p. 91, states the
questions to be, * in popular lenguage
~——Was it his aet? Could he help it?
Did ke know it woswrong 77 - 1le goes on
furiher to say :  “ It would be absurd
to deny the possibility that such {irre-
sistible) impulscs may occur, or the fact
that they have oconrred, and lave
been acted on. Instances are aleo given
in which the impulse was felt and
was resizied. The only question which
the existence of such impulses ean
raige in the administration of eriminal
justice iz, whetlier the particular im-
pulse in question was irresistible as
well as unresisted. JIf & were drresis-
tible, the person accused is entitled to be
wcquitted, because the act was not voluntary
aud was not properly ks acl.  If the im-
pulss was resistible, the fact that it pro-
ceeded from disease is no exouseat all.”?

In 8ir J. T. Stephen’s Digest, art.
27, it is stated that a person is irre-
spongible when prevented (c)from con-
trolling his own conduet, unless the
absence of the power of comtrol has

1 R. v. Oxford,

90, & P. 545-6.
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§ 45. In the enunciation of this conelusion there should be the
strictest caution, and in the application of it the most jealous seru-

been produced by his own default. To
this we have ag a clue :—

(4) A. suddenly stabz B., under the
influence of an impuise cansed by dis-
easy, and of guch a nature that noth-
ing short of the mechanical restraint of
A.s hand would have prevented the
stab. A.'s act ig a crime if (c) is not
law, It is not a crime if ¢¢) is law.

(6} A, suddenly stabs B., uander the
inftuenee of an impulse canzed by dis-
ease, and of such a natare that a strong
motive—as, for instance, the fear of his
own immediate death—would have’
prevented the aet. A.’s act is a crime
whether (¢) is or is not law. '

(6) A. pormiis his mind to dwell
upon, and desirec B.’s desth ; ander the
influence of mental disease this desire
becomes uncontrollable, aud A, kills
B. AJs aet is 2 crime whether () is
or is ot law.

Chief Justice Gibaon, of the Supreme
Court of Pennsylvania, sitting in 1846,
with two of his associates In a court of
oyer and terminer, after repudiating
the doctrine that partial ineanity ex-
cuses anything but its direct results,
and sliding, in reference to such cases,
into the *‘right and wrong’’ test, pro-
ceeded to charge the jury as follows:
“ But there is a morel or homividal in-
sanity, consisting of an frresistible in-
clination #o kill or to commit somes
other particular offence.”” The charge
in this case was oral, reported memoriter
by the present writer, and but hastily
revised by the judge himself, which
may aceount for the want of literal ax-
actness in some of its expressione.
* There may be an unseen ligament
pressing on the mind, drawing it to
consequences which it sees but cannot avoid,
and placing it ander a coercion which,
while its resalts are clearly perceived,
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ig incapable of resistamce, The doc-
trine which acknowledges this mania
iz dangerous in itz relations, and can
be recognized only in the clearest cases.
It onght to be shown to have been
habitnal, or at least to have evinced
itself in more than a single inztance,

It ia seldom directed against a particn-

lar individual; but that it may be so
iz proved hy the case of the young
wotnau who was delnded by an irresis-
tible iinpulse to deatroyher child, though
aware of the heinous neture of the act.
The frequency of this constitutional
malady is fortunately small, and it is
better to confine it within the strictest
bimits. Lf juries were to allow it as a
general meotive, operating iu cases of
this character, its recognition would
destroy social order as well as personal
gafety. To establish it as 2 justifica.
tion in any particular case, it is neces-
sary cither to show, by clear proofs, its
contemporaneous existenes evinced by
present cirenmstances, or the existence
of an habitual tendency developed in
previous cases, becoming in itself a
second nature.”’ Com. ». Mosler, 4
Barr, 266. Thix was reaflirmed in Coyle
v. Com., 100 Penn. 8t, 573. To the
same effect, see People v, Bprague, 2
Park., C. B. 43; and rulings by Judge
Ellis Lewis, cited in Lewis Cr. Law,
404 ; by Judge Edmunds (2 Am. Jour.
of Ine.); by Judgs Whiting (Freeman's

‘Trial—Pamph.) ; and by the Supreme

Court of Georgia (Roberts # State, 3
Georgia, 310). ’

In 1862, the fext with the ecases
given ip it was cited with approval by
the Bupreme Court of Kentucky; =nd
while irresistible impulse, as 5 distinet
line of defence, was recognized, it was
held that, to sustain it, “it must be
Enown to exist in such violence ag to

CHAP, IIL] INBANITY. [§ 45.

tiny. And in connection with it, it is always important to keep in
mind the impressive langnage of Lord Brougham, when -—

. . antlon
discussing the question before the House of Lords: requisite as
“ With respect to the point of a person being an account. ¥ de-
able being, that was an accountable being to the law of
the land, a great confusion had pervaded the minds of somo persons
whom he was indisposed to call reasoners, who considered accounta-
bility in its moral sense as mixing itself up with the only kind of
accountableness with which they, as human legislators, had to do,
or of which they could take cognizance. He could conceive of the
case of a human being of & weakly constifuted wind, whe might by
long brooding over real or fancied wrongs work wp so perverted a
feeling of hatred against an individual that danger wmight occur.
He might not be deluded as to the actual existence of injuries he had
received, but he might grievously and grossly exaggerate them, and
they might so operate upon a weakly framed mind and intelleet as
to produce crime. 1le conld conceive that the Maker of that wan,
in his infinite mercy, having regard to the ohject of his creation,
might deem him not an object for punishment. But that man was
accountable to human tribunals in a totally different sense. . . .
He could conceive a person whom the Deity might not deem ac-
countable but who might be perfectly accountable to human laws.””?

The conelusion we must reach, therefore, is, that an irresistible

render it impossible for the party te phatically repudiated in North Caro-
do otherwise than yield to its prompt- linz, in 1861. State ». Brandon, 8
ings.’” Beott v, Com., 4 Metealf, 227. Jones, 463.

Bee, also, Smith v. Com., 1 Duvall, 224 ; In conformity with the text may be
Kriel . Com., 5 Bush, 362; Hopps ». «cited a case in which Judge Story do-
People, 31 I11. 385. Tothe same effect cided that a young woman, who in a
is the judgment of the Court of Com- violent impulse in puerperal fever
mon I'leas of Philadelphia, in 1868, threw her ohild owverboard, though at
Com. v, Haskell, 2 Brewster, 491 (see the time perfectly comscious of the
also Com. #. Freeth, 5 Clark, Pa. L. J. enormity of the act, waz entitled to an

R. 455); of the Bupreme Court of In- acquittal. T. 5. ». Hewson, 7 Bost.

diana, in 1869; Stevens ». State, 31 Ind. Law Rep. 361

485 (see Bradley v, State, 51 Ind. 492); ! Hans., Par. Deb. Xxvil. T728. Im
of lowa, in 1868, Btate ». Felter, 25 the speech as reported hy Hansard,
fowa, 67; of [llinols, in 1866, Hopps Lord Broogham Dbases the distinction
v. People, 81 Ill. 385; and of the Bu- in the text on the Preventive theory

preme Counrt of the United States, in of punishability, heretofore discussed.

1872. Life Ins. Co. ». Terry, 15 Wal. This, however, is not essential to the
580, The doectrine, however, was em- validity of his conclusion.

voL. L.—5& 65
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homicidal impulse in an insane person is a good defence, though
such insane person was able to distinguish between right and wrong.
Witk a sane person, however, it is not a defence, as the law makes
all sane persons responsible for their impulses.! Bat mere intelice-

t Bee, as gubstantiating this eonclu-
sion, Flanagan ». People, 52 N. Y. 457;
People v. Coleman, 1 N, Y. Or. Rep. 1;
Walker . People, 88 N. Y, 81 ; Statee.
Spencer (1 Zab. ), 21 N. J. L, 196 ; Brown
». Com., 78 Penn. 5t. 122; Coylen, Com,,
100 Penn, Bt. 593 ; Dejarnette v. Com.,
75 Va. 869 ; State ». Stickley, 41 Iowa,
232 ; State v. Mewherter, 46 Towa, 85 ;
‘Wright v. People, 4 Keb. 407 ; Hart ».
Btate, 14 Neb, 572; Cunningham ».
Btate, 56 Mizs. 269; People v. M'Donell,
47 Cal. 134; Peopla p, Horn, 62 Cal. 120 ;
and authorities gited under next section.
€. Com. ». Taylor, 41 Leg. Int. 488,

In Blackburr v Btate, 23 Ohio St.
165 {decided in 1872}, the proper ques-
tions to bo submitted to the jury were
declared to ba: “Was the accused a
free agent in forming the purpose to
kill? Was he at the time capable of
judging whether that act was right or
wrong § And did he know at tho time
that it was an offence against the laws
of God and man #7

The statement on this point of Cock-
burn C. J., given in the Appendix 1o
the Report of the Commitice of the
House of Commons on the Homicide
Amendment Bill, is of peealiar im-
portance. It should be remembered
that in the United States the question
vomes to us disembarrassed by the ral-
ings of the House of Lords, which in
England can only be modified by legis.
lative authority :—

¢t As the law, as expounded by the
judges in the Honse of Lords, now
stands, it is only when mental disease
produces incapacity to distinguish be-
tween right and wrong that immunity
from the penal consequences of crime
is admitted. The present bill intro-

&6

dunces a new element, the absence of
the power of self-coutrol.

“1 concur most cordially in the pro-
pased alteration of the law, having
been always strongly of opiuion, that,
a8 the pathology of insanity abundantly
establishes, there are_forms of mental dis-
cuse in whick, though the patient is quite
aware Az is about to do wrong, the will be-
comes overpowered by the force of irresisti=
ble impulse, the power of self-control, when
destroyed or suspended by mental disease,
becomes, I think, an essentinl element of
responsibility. But while it would be
desirable {0 establish the law on this
basis, it certainly is not desirable so
to establish it as to homicide, while in
the closely cognate case of the oflence
doing grievous bodily harm, a differcut
law would obtain. For this strange
anomaly would arige : if the grievons
bodily harm ended in death, there
would beone test of insanity as created
by this bill; if it did not, there would
be ancther and a different one as es-
tablished by the general law. This
comes from the law rolating to homi-
cide being dealt with by itself, instead
of heing treated as part of the entire
department of the law to which it be-
longs.”” An error of punctuation pro-
bably existe in the passage in italies,
which is here copied acenratsly from
the printed report. The sense, how-
ever, is in accordancd with the position
in the text: that the knowledge that an
act is wrong does not prevent an irresistible
impulse from being a defence, when the
actor s at the time insone. See, also,
Willig ». People, b T'arker, C. R. 620;
and also Andrew’s Case, 1 Whart. & St.
Med, Jur., § 162,

‘t No act is a crime if the person who

CHAP. HI.] INSANITY. [§ 46.

tual power to plan and premeditate, does not cowstitute samity.
There way be such power, and yet, from an incapacity to form a
right view of the relations of the act, the party may be insane.?
As msane persous, in the sense just stated, may be mentioned,
persons afilicted with idiecy or amentia, the former being congeni-
tal, the latter cousisting of a loss of mental power ;* and mania.%

4. « Moral Iﬁsanity.”

§ 46. *Moral insanity,” in its distinctive technical sense, is a
supposed insanity of the moral system coexisting with Moral in.
mental sanity.®? It is therefore to bo distinguished from sanity no
“insane irrcsistible impulse,” which has just been no- 9°Fee:
tieed, in two respects: (1) ¢ Irresistible impulse” is only a valid
defence when the party offering it is mentally deranged, while in
“moral insanity,” by its very terms, the patient is always mentally
sane; and (2) ¢ Irresistible impulse’ is & special propensity im-
pelling to a particular bad aet, while in * moral insanity’’ he is
impelled to all sorts of badness. It is enough for the present to
say that, as is abundanily shewn elsewhere,® the position that
“ moral insanity,’” ag thus defined, exists, is now almost without a
defender among specialists In mental diseases, That it is repudi-
ated by the courts of England and of the United States there is an
almost unbroken current of authority to show. Carefully and con-
scientiously has the defence, by a vast number of independent
courts, heen scanned ; and in almost every instance the conclusion
is that the theory on which it rests is without support either in juris-
prudence or psychology.’

does it is, at the time when it is done, 10U, 8 e Hewson, 7 Bost. L. R,
prevented either by defective mental 361, )
power, or by auy discase affecting his § Heo 28 Alb. L. J. 40. I have dis-

mind, from eontrolling his cwn con-
duct, unless the absence of the power
of contrel has been cansed by Lis own
defaunlt.,’” 1 Steph. Hizt. Cr. L. 168,

1 Benunett », State {Wis.), 4 Cr. Law
Mag. 378.

2 1 Whart. & St, Med. J., §§ 531-5437.

?R. » Shaw, L. R. 1 C. €. 145; R,
v, Southey, 4 F. & F. 864; Vance z.
Com., ‘2 Va. Ca., 152; McAllister w
Btate, 17 Ala. 454,

enssed thiz question in a note to Gui-
tean’s Case, 10 Fed.Rep. 161 ¢ seq.

6 1 Whart. & 5t. Med. J. §§ 531-537.

7 R.v. Oxford,  C. & P. 525 ; R. .
Goode, 7 Ad. & Xl. 536; R. ». Barton,
3 Cox C. C. 275; R. ». Higginson, 1
¢, & K. 129 ; B. ». Layton, 4 Cox C.
C.149; R.v. llayne, 1 F. & F. 666 R.
v. Townley, 3 F. & F. §39.

Shortly after Tewnley’s Case, on a
trial for murder, before . Ytrle, J., the
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5. Mental Disturbance as lowering Grade of Guilt.

§ 47. The old common law authorities took the ground tha¢

Mental

sanity and insanity are states as clearly and absolutely

distarh distinguishable as are coverture and non-coverture ; and
ance ad- 1
that men are either wholly sane, so as to be wholly

missible to

disprove  responsible, or wholly insane, so as to be wholly irre-

malice.

defence relied on evidence showing a
great amount of senseless extravagance
and absurd eccentricity of eonduct,
conpled with habits of excessive intem-
pearance, causing fits of delirium tre-
mens, the prisoner, however, not labor-
ing under the effects of such a fit at
the tima of the act, and the circum-
stanccs showing sense and delibera-
tion, and a perfect understanding of
the nature of the act; it was held,

that the evidence was not sufficient to-

suppoert the defence, as it rather tended
to show wilful excesses and cxtreme
folly than mental incapacity. ER. ».
Leigh, 4 1. & ¥. 915. And see R. v.
Southey, 4 F. & F. 864; BR. ». Watson,
reported in 1 Whart, & 5t. Mcd. Jur. §
166 ; R. . Edmunds, Ibid, § 16%.

As American authorities may be
cited U. 8. v, Schults, 6 McLean, 121;
U, 8. ». Holmes, 1 Clifford, 98; U.S.
v, Guiteau, 1 Mackey, 488 ; 10 Fed. Rep,
161 ; Btate v. Lawrence, 57 Me, 574;
Com. v. Rogers, 7 Met. 500: Com. v.
Heath, 11 Gray, 303; State ». Rich-
ards, 39 Conn. 581; Freeman ». Poo-
ple, 4 Denio, 9 ; Shorter ». People, 2
Comst. 193 ; McFarland's Case, 8 Ab-
bott Prac. Cas. N. 5. 57; Flanagan v..
People, b2 N. Y. 467 ; State ». Spencer,
21 N. J. L. (1 Zab.) 196 ; State ». Wind-
sor, 6 Harring, 512; Vance ». Com., 2
Va. Cases, 132: State ». Brandon, 8
Jones, 463 ; Boswell ». State, 63 Als,
307 ; Stats ». Gardiner, Wright, 353,
Farrerv. State, 2 Ohio Bi. R. 54 ; Finley
v, Btate, 38 Mich. 482 ; People v, Coff-
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sponsible. This prineiple, however, is now abandoned

man, 24 Cal, 230; People ». M'Donell,
47 Cal. 134; Btate v. Coleman, 20
3. C. B42; Choice ». State, 31 Ga.
424; Spann v, Btate, 47 Ga. 553.
These cases, thongh in various terms,
unito substantially in declaring, as the
propesition is stated by an able jurist,
Judge Thurman {Farrer ». State, 2
Ohio §t. 44), *‘that there is no an-
thority for holding that mere moral
inganity, as it is sometimes called,
exonerates from responsibility.”

See, also, Flanagan », People, 52 N,
Y. 467, where it was said by Andrews,

4.1 * The argument proceeds npon the

theory that thers is s form of insunity
in which the facullies are se disordered
and deranged that a man, though he
perceives the moral guality of his acts,
i unable to control them, and is urged
by rome mysterious pressure to the
commission of acts the consequences of
which he anticipates but cannot avoid.
Whatever medical or scientific autho-
rity there may be for this view, it has
not been accepted by courts of law.”?
8. P., People v. M’Donell, 47 Cal, 134 ;
Ci. R. v. Haynes, 1 F. & F. 646.

A partial exveption is to be fonud in
some eccentrie opinions delivered in
the Court of Appeals of Kentucky;
opinions, however, which do not Hp-
pear to have been sustained by a ma-
jority of the court in which they were
pronounnced. Smith ». Com., 1 Duvall,
224; 8t. Lonis Mut. Ins. Co. » Graves,
€ Bogh, 268. See 1 Whart. & 8t Med.
Jur, §§ 176-8, where these cases ara
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as based on a psychological untruth. There are many degrees both
of sanity and insanity ; and the two states approach each other in

discussed.  As exhibiting a view di-
verging from the text, sce Andersen v,
Btate, 45 Conn. 514.

In vindication of the criticism of
#iygoral insanity” expressed in the
text, the following remarks may be
here repeated :—

First, as to the consistency of this doc-
trine with the safety of the community,
which is an incidental object of penal lre.

In ihe medimval jurisprudence, the
clergy were exempted from the opera-
tion of tha sceular law. OGreat evils
resulted from ilis ; the antherity of the
oivil arm waz wenakened, and the clergy
themselves were detnoralized. Bui for
this position, monstrous as it was, there
was some faint excuse at the fime it
wag introduced. The clergy, it was
gaid, were good men, and they were
sabject o ecclesiastical discipline,

* which was prompt, exhanstive, and

sevara. DBuot the propusition now is to
exempt from the operation of penal
law a class of men whose plea for this
distinction is that they are eminently
bod, and that there is no other disci-
pline to which they can be subjected.
If they are mentzlly insane—if they
are destitute of reason—then there is
sood ground for penal irresponsibility.
But if they are not mentally insane—
if they arc possessged of reason—if their
only plea is their excessive badhess—
then this badness will be intensified,
and rendered sll the more turbulent
and desperats, by the very intellectual
ganity which it is conceded that the
actors pogsess, and which will readily
instroct them that they are privileged
by the State to commit irresponsibly
any viilainy they may plan, If they
ware destitnte of reason, thelr irre-
sponsibility would be a less griev-
ance. They wounld be like the savage

to whom powder ie given, but who deeg
not know how to contrive means for
using it to destroy others. But being
possessed of reasom, they are able to
use their irresponsibility as an immu-
nity for every crime. And what is to
be done with them ?  Confinement in &
lunatic asylnm, is the answer. Bui
such confinement is difficult: (1) from
the skill with which parties as inlelli-
gent as the morally insans are eonveded
to be can create counter-proof, and
can, when there is an object for if,
suppress or conceal passion; (2) from
the expense and trouble which would
attend the incarceration of 5o large &
number of fractions patients as is here
supposed ; (3) from the absenca of tests

to determine when the imprisonment,

if ever, i3 to be bronght te a close ; and
(4) from the inahility to discipline
them, which is involved in the hypo-
thesis of their non-responsibility, for
if they cannot be punished in prison,
they cannot be punished in an agylum.
But can such persons be justly, on this
hypothesis, incarcerated?! UHow does
incarcerstion differ from imprisonment?
And what is imprisonment but punish-
ment? And what wounld snch punish-
ment be but penal discipline imposed
compulsorily by the law ! The differ-
cnee between such penal discipline,
and that which the law now applies on
conviction of a crime, is simply, that
in the first cage the offender I8 tried for
being generally bad; in the second, he
ig tried for a specific bad act. But he
cannot be tried for being generally
Had unless he is responsible. We are
therefore reduced to the dilemma either
of allowing such porsons to roam at
large, or of confining them, which
assumes their responsibility.

Again, it is the duty of the State to
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imperceptible gradations, melting into each other, to adopt an
illustration borrowed by Lord Penzance from Burke, as day melts
into night.! There may, therefore, be phases of mind whieh cannot

require, on the part of all persons en-
dowed with reason, the exercizse, under
penal dizeipline, of such reason, in all
matters which concern the safety and
health of the body politic. The State,
in this respect, is a2 delicate machine,

over whose meclhanism every rational’

- man has more or legs control. It may
seem hard, to adopt the analogy of a
railroad, to makoe it an indictable of-

reason to this extent. It nceds care-
ful engincers, ecarcful sailors, careful
superintendents, and ecarefnl work-
men; and, to ereate this carefuluess,
it must inpose penalties on careless-
ness. A forfiori, therefore, if it needs,
among those concerned with its ma-
chinery, the capacity to comtrol pas-
sion by reason, must it impose penal-
ties on the yiclding of reason to passion,

fence for a brakeman simply to fall / This suberdination amoug its subjects

asleep at his post, or for the acting
superintendent of a great corporaiion
uot to constrnet a fime-table sufficient-
1y lueid and aceoarate to prevent pos-
sible eollisions. It may seem hard to
shoot an admiral of acknewledged
bravery for indecision in action, or to
cashier and imprison an engineer fora
slight misecaleulation as to the thick-
ness of an iron plate. Yet we all feel
the mecessity of such hardness for the
‘purpose of cducating men ai large in
the exarcise of all their faculties wien
in the discharge of public trosts. It
is smch discipline alone that makes
railway travel practicable, and that
prevents a nation’s life from being
carelessly sacrificed in war. Reason,
in guch cases, is called forth, nerved,
and pointed, by the pemalty the law
jmposeg on its action, But the State
cannot effectively punish by precept,
or by mere expression of disapproba-
tion. It must puunish, if at all, by
penal discipline; and this diseipline,
to Lave a moral affect, must be executed

as apnounced. In other werds, sapre-

many of reason over paszion, un the
part of all persons possessing suvh
Teason, i3 essential to the safety ot the
State ; and the SBtate is bound to edun-
cate its subjects to the exercise of their
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it is one of the highest offices of the
State to ereate; and it must, for this
purpose, in addition to education, call
in the aid of penal diseipline, Pun-
jghinent can only, it is triue, be imposed
on a responsible being as an act of jus-
tice proportioned to wreng, but it must
be dispensed in such a way as to plant
the consciousncss of responsibility in
cvery reasoning breast. Reason, it
mnst thua teach, is indissolubly asso-
ciated with responsibility. BSee this
argument mors fully developed in 1
Whart. & 8t. Med. Jar. §§ 186 ef seq.

1 #We use no mere metaphor when
wegay that the intelleet passesthrough
innomerable gradations from the fall
glow of noonday {0 the depth of mid-
night. He who attempts to place g
Limnit to the twilight on either side, at-
tempting te fix alimit at which reason
either suddenly ceases or suddenly be-
gins, 18 in the quandary of those who
put to the stoical philosophers tha
question what constitutes a heap of
corn, and what a bald head, and who
were bronght at last to confess that a
single grain made a heap of corn, and
pulling cut a single hair made « bhald
head.” Ideler, Gericht. Fsyehol. pp.

45-561.
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be positively spoken of as either sane or insane. Are persons in
one of these pbases to be acquitted of erime ? If 8o, they would
constitute a clasg not only dangerous but uncontrollable ; for they
would not be sane enough to be convicted as felons, and yet would
not be insaue enough to be confined as lunatics, Are they to be
convicted, when charged with offences involying malice and premedi-
tation ? At this justice would revolt, for at the time of the com-
mission of the guilty act the defendant, as it could readily be shown,
was nob in a condition of mind coolly to premeditate, or accurately
to contemplate, a malicious design. Under such circumstances the
better course is to find the defendant guilty of the offence m a
diminished grade, when the law establishes such grade ; or whenit
does not, to inflict on him modified punishment.! Nor is this view
inconsistent with the analogies of the law. Such considerations
(i. e., those of the defendant’s mental constitution) are invoked
whenever we have to detcrmine whether a party assailed acted bond
fide when resorting to violent measures of self-defence. So do we
gauge responsibility in cases of sleep-drunkenncss ; so do we esti-
mate the conduct of persons when roused by any great political or re-
ligious excitement ;* and so do we hold in cases of intoxication, when
caiicd upon to measure deliberation and intent.® If, 1o cases where -
homicide has been committed during an excitement which the defen-
dant’s peculiar psychical state has abnormally protracted and inten-
sified, a verdict of murder in the second degree, or of manslaughter,
be given in accordance with these views, a result is reached which
not only harmonizes with sound principle, but is far more consistent
with the public idea of justice than would be a verdict either of not
guilty, or of murder in the firstdegree. Sir J. F. Stephen lends
his authority to the same view. ¢ Partial insanity,” he says, ¢ may
be evidence to disprove the presence of the kind of malice required
by the law to constitute the particular erime of which the prisoner
is accused. A man is tried for wounding with intent to murder.
1t is proved that he inflicted the wound under a delusion that he
was breaking a jar. The intent to wurder is disproved, and the

1 See 1 Whart, & St. Med. Jur. §§ 126, % See Roberty v. People, 1% Mick.
181, 200. 401, Infra, §§ 388-9, 491.
® fufra, §§ 388, 389,491 ; 1 Whart. & ¢ See, ag illustrating this, McGreg-
8t. Moed. Jur. § 181. or’s Case, 23 Am, Joyr. Ins. 549.
71



§ 47.] | . CRIMES, [Book 1.

prisoner must be acquitted ; but if he wonld have had no right to
break the supposed jar, he might be convicted of an unlawfu! and
malicious wounding,” or, in case of the death of the party so
wounded, the defendant might be found guilty of manslaughter,? on
the ground of negligent homicide. :

Itis true, that whether a man is responsible can be answered only
by yes or no. But while on the general question of amenability
for ¢rime there can he no grades of respongibility, it is otherwise
when we view the question objectively, as involving responsibility
for crimes of which there are several grades. A man may have
capacity, for instance, to be responsible for manslaughter, but not
to be responsible for murder ; for he may have capaeity enough for
2 blind, passionate killing, but not fof a killing that is deliberate
and intellizent. In this sense we may hold that there may be
modified guilt. Responsibility itself is capable of no modifications.
But certain phases of guilt require higher capacity than do other
phases of guilt.® And there may he properly a verdict of murder
in the second degree in cases where there was an intent to kili, and
yet, from mental disturbance, this intent was not specific.*

CHAP. IIL} INTOXICATION. i8 4‘8._

6. Intoxication.

§ 48. Settled insanity, produced by intoxication, aff ects respon-
sibility in the same way as insanity produced bg{ Y persons
other cause If a man who, laboring under dehnw.n :;;11:; ill)_lr-o-
tremens, kills another, be made responsible, t.]:lel‘f% 18 duced by
scarcely any species of insanity which on like pnnclp_les ;?Og“r}f:; be
would not be subjected to the severest penalties of erim-  {reosponsi-
inal law. A man laboring under this species of delirium -
may be as uiterly insane as a man. laboring under any other kind
of delirium. The only ground for assigning a higher deg‘ree ‘of
responsibility in cases of delirium tremens is the fact that in t.‘nc
latter case the delirious person has subjected himself voluntarity
to this calamity. But to this the answer is threefold: (1) That
delirium tremens i3 not the dntended result of drink in t}%e same
way that drunkenness is; (2) That there 1s no possibility that
delirium tremens will be voluntarily generated in order to afford 8
cloak for a particular crime; (8) That so far as -origina.l canse is
concerned, delirium tremens is not peculiar in being the oﬂ‘sprmg
of indiscretion or guilt, for such is the case with many other kinds

L Stephen'’s Cr. Law (1863}, p. 92.

% In Jenes », Com., 75 Penn. 8t. 403,
Agnew, C. J., gaid: ** Want of intelli-
gence is not the only defect to moderate
the degres of offence ; but with intel-
ligence there may be an absence of
power to determine properly the true
natare and character of the act, its
effects upon the gubject, and the true
respousibility of the actor: a power
neceseary to eonirol the impulses of
the mind, and prevent tha exeention
of the thought which posgesses it. In
othor words, it is the absence of that
self-determining power which in a
sane mind renders it conzciousz of the
real nature of its own purposes, and
. eapable of resisting wrong impulses.
When this self-governing power is
waniing, whether it is cansed by in-
sanity, gress intoxication, or other
controlling influences, it cannot be
said truthfully that the mind is fully
conscions of ils own purposes, and
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deliberates or premeditates in the
aense of the act describing murder in
the first degree. We munst, however,
distinguish this defective frame of
mind from that wickedness of heart
which drives the murderer on to ihe
commigsion of Lis orimoe, reckless of
consequences,  livil passions  often
seeml to tear up reasor by the ruvot,
and urge on te murder with heedless
rage. But they are the outpourings
of a wicked natare, not of an unsonnd
or disabled mind.”?

# Bes Meyer, § 25. Berner, § 125,
says, * die Verfechter der verminderten
Zurechnungsfihigkeit wollen Richtiges
in unrichtigerform,'

¢ Jomes v. Com., ut sup.; Green w,
Com., 83 Penn, St. 75 (infra, §§ 350,
435) ; Pistorius v, Com., 84 Penn. St.
488 ; Willis z. Com., 32 Grat. 928, In
Indians the doctrine of the text is not
accepted ; but the same result is reach-
ed by aunthorizing the defendant to

of insanity. These points scarcely need to be expanded. The fact -
is, delirium tremens rans the same course with almosl‘i every other
species of insanity known in the criminal courts. It is th'e Ife.Sl-ﬂt,
like many other manias, of prior vicious indulgences ; but it differs
from intoxication in being shunned, rather than courted by the pa-
tient, and in being incapable of voluntary assumptio.n for the purpose
of covering guilt. Hence the conclusion a.bov.e given has been re-
peatedly affirmed.® And expressly to this point is a case where Judge

put ‘‘his mental eondition” in evi-
dence for the purpoze of explaining his
intent., Sage ». Btate, 89 Ind. 141,

! See, on this topic, Whart. & St. Med.
Jur. 4th ed. § 204; article by Mr.
Lawson in Am. Law Reg. Ap. 1884, pp.
17 ef seq.

¢ ] Hyle, 32; 4 Black. Com. 26; R.
v. Thomas, 7 C. & P. 817; K. v. Mea-
kin, 7 C. & P. 297; Reunie's Cage, 1
Lew. (. 0, 76 ; R, v. Davis, 14 Cox C. C.
563; U. & v, Drew, 5 Mason, 28 ; .
8. v. Forbes, Crabbe R. 588; U. B, ».

Clarke, 2 Cranch C, C. 158 ; Flanigan v,
People, 86 N. Y. 5864 ; Com. v. Green,
1 Ashm. 28%; State v. Dillabunt, 3
Harring, 551; Hoberts w. People, 19
Mich. 401; Maeennshey w». State, &
Ohio 8t. 77 ; Boawell ». Com., 20 Grat.
860; Smith » Com., 1 Duvall, 224;
Bale: v. State, 3 W. Va. 685 ; Bailey
v, State, 26 Ind. 422; Cluck v. State,
40 Ind. 263 ; Fisher ». State, 64 Ind.
435 ; Benuett v. State, Mart. & Yerg.
133; Cornwell v. State, Ibid. 347; .
Beasley u, Htate, 50 Ala. 148; Carter
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Curtis, of the United States Supreme Court, told the Jjury ¢ that if
the defendant was so far insane as not to know the nature of the
act, nor whether it was wrong or not, he is not punishable, although
such delirium tremens is produced by the voluntary use of intoxi-
cating liquors.””* Drunkenness, also, when so complete as o stu.
pefy, may be a defence to a prosecution for any offence with the
commission of which stupefaction is inconsistent.2 And permanent
insanity produced by drunkenness stands on the same footing as
permanent insanity of any other type.3

‘§ 49. Temporary insanity, produced immediately by intoxica-

Voluntary tion, does not destroy respon/sibz'h'ty, where the patient,
oxica- ‘:w?len. sane and responsible, made himself voluntarily
;::ccxcul. intoricated.* It may, as wo will presently see, lower

: the grade of guilt in cases in which the defendant did
not previously make himself drunk with the erime in view. But it
does not, when voluntary, and when not amounting to insanity as
above stated, destroy responsibility. This conclusion is sustained
not ouly by reason but by policy. There conld rarely be g convic-
tion for homicide if drunkenness avoided respousibility.® Few vio-

lent crimes would probably be attempted without resorting to liguor

v. State, 12 Tex. 600 ; Erwin ». State, of crime, this mental incapacity is held
10 Tex. Ap. 700 ; Schlencker v, State, a sufficient defence, Bailey v, State
5 Neb. 241 ; and see Stuart ». State, 57 26 Ind. 422; Cluck v, State, 40 Indz
Tenn. 178, where the right and wrong 263, Asto dipsomania,’’ see Whart.
tost was applied.  CF. People v. Cum- & St. Med. Jur. § 639 ; State », Pike, 49
mins, 47 Mich. 334, K. 1L 399 ; People v. Blake, cited irg}"i‘a
- VU, 8. v. McGlue, T Curtis C. . 1, § 53, ’
When delirium tremens is set up as 2 2 Infra, § 54.

defence, the privoner must show that
he was under a delirium at the time
the act was perpetrated, there being
no presamption of s existence from
antecedent fits from which he hag re-
‘govered, State v. Sowell, 2 Joues Law
(N. €.), 245. Bee, as to presumption
of continuance of insanity, Whart. Cr.
Ev. § 730,

‘Whoere it is shown that the defend-
ant’s mind haa been so far destroyed
by long-centinued habits of drunken-
ness as to render him mentally incom-
petent for the intelligent commission

4

3 State ». Robinson, 20 W, Va. T13.

* That when the defendant was made
drunk by the artifice of another he is
to be treated as if pro tanto insane, gee
Burtholomew v, People, 104 111. 605,
In Bmitk ». Com., 1 Duvall, 224, Judge
Robertson held that temporary drunk-
eNNess mway in respect to responsibility
be treated as temporary insanity ; but
this was repudiated in Shannalian .
Com., 8§ Bush, 4G3.

¥ 8eo 1 Whart. & 5t, Med. Jur. §§
207-10,

CHAP. 1IL.] INTOXICATION, 8§ 50.

both as a stimulant and as a shield:! and the very fact, therefore,
which shows peculiar malignant deliberation, would be interposed
ag an excuse. The authorities, however, concur in rejecting this
position. Sir E. Coke tells us: * As for a drunkard who is volun-
tarius daemon, he hath, as has been sald, no privilege thereby,
but what hurt or iil scever he doth his drunkenness doth aggravate
6. Omne crimen ebrietas et tneendit et detegit.””® And though
casual drunkenness eannot now be said to aggravate a erime in a
Jjudicial sense,® yet it is settled that it forms no defence to the fact
of guitt, Thus Judge Story, in a case already cited, after noticing
that insanity, as a general rule, produces irresponsibility, went on
to say : ¢ An exception is, when the crime is committed by a party
while in a fit of intoxication, the law allowing not a man to avail
hirself of the excuse of his own gross vice and misconduct to shelter
himself from the legal conscquences of such erime.” Lord lale
paid : ¢ The third sort of madness is that which 18 dementia affec-
tata@, namely, drunkenness. This vice doth deprive a man of his
reason, and puts many men into a perfect but temporary frenzy ;
but by the laws of England such a person shall have no. privileges
by his voluntary contracted madness, but shall have the same judg-
ment as if he were in his right senses.”® And so Parke, B., said
to a jury in 1837 : “I must also tell you, that if a man makes him-
self voluntarily drunk it is no exeuse for any crime he may commit
whilst he is so; he takes the consequences of his own voluntary act,
or most crimes would go unpauished.”’® And Alderson, B., said in
1886 : < If a man chooses to get drunk, if i his ewn voluniary act;
it is very different from madness, which is not caused by any act of
the person. That voluntary species of madness which is in a party’s
power to abstain from he must answer for.””® In harmony with this

is the unbroken current of English authority.?
§ 50. In this country the same position hag been taken with
marked uniformity, it being held that voluntary druukenness not

I 8ee Nevling v. Com., 98 Puenn. Bt
323; State v. Robinson, 20 W. Va.
713.

2 Co. Litt. 247 .

3 Bea McIntyre ». Peopls, 38 Il 515 ;
Ferrell », State, 43 Tex. 503.

11 lale, 7; 4 DBlack. Com. 26; 1

Gabbett C. L. 9; and sec a learned
article in 6 Law Rep. (N. 8.) b4,

§ T, v. Thomas, 7 C. & P. 817."

¢ R. v. Meakin, 7 C. & P. 297,

7 Burrow’s Case, 1 Lewin, 75 ; Ren-
nies Case, 1 Lewin, 76: R. ». Ayes,
k. & R.165; R.v. Gtamlen, 1 F. & F,
60 1 Russell on Crimes, 8.
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amounting to settled insanity is no defence to the factum of guils ;!
the only point about which there has been any fluctuation being the
extent to which evidence of drunkenness is receivable to determine
the exactness of the intent, or the degree of deliberation.

§ 51. When a particular condition of mind is requisite to consti-
Totorien. | P0t€ a0 o_ﬁ'f:nce, Intoxication may be proved to explain
tion admis- Such condition. Great caution is necessary in the appli-
Bl o % cation of this doctrine to prosecutions for homicides and
‘6‘;1:211;1311 other violent crimes, for, as has already been remarked,

there arc few cases of premeditated violence in which
the defendant does not previously nerve himself for the encounter
by liquor, and there would in future be none at all, if the fact of

being in liguor at the time is enough to disprove the existence of -

premeditation. The true view, therefore, is, not that the fact of
liquor having been taken affects the issue when the offcnce is shown
to have been premeditated,? but that when there is no evidence of
premeditation aliunde, and the defendant is proved at the time of
the occurrence to have been in a state of mental confusion of which
drink was the cause, the fact of such mental confusion may be re-
ceived to show that the defendant was at the time in hot blood,
making him peculiarly susceptible to supposed insuls, which would

GHAP, IIL,] INTOXICATION, [§ 52.

reduce the offence at common law to manslaughter,! or that he was
nob at the time capable of forming a deliberate or specific intent,
whieh, as will be seen in the next section, affects the question of
statutory degree.?  « If the existence of a specific intention,” says
SirJ. F. Stephen, < is essential to the commission of a erime, the fact
that an offender was drunk when he did the act which, if coupled
with that intention, would counstitute such crime, should be taken
into aceount by the jury in deciding whether he had that inten-s
tion.”™ -

§ 52. Hence drunkenness is material under the statates resolving
murder into two degrees, in which the distinguishing test is a spe-

11U, B ». Clarke, 2 Cranch C. C,
158 ; U. 8. ». McGlue, 1 Curtis C. C.
1; U. 8. ». Cornell, 2 Mason, 91; U.
8, », Drew, 5 Mason, 28: U, 8. .
Forhes, Crabbe, 538 ; Com. #. Hawkins,
& Gray, 463; Com. » Malono, 114
Mass. 205; Kenney v. Pcople, 31 N.Y.
330 ; People ». Robinson, 1 Parker C.
R. 649; People ». Hammill, 2 Parker
C. R. 223; Pcople ». Robinson, Ibid.
235; People . Pine, 2 Rarh. 566;
Resp. ». Weidle, 2 Dall. 88; MeGinnis
v. Com., 102 Penn. 8t. 66 ; Buswell o,
Com., 20 Grat. 860 ; Gillooley ». Stato,
58 Ind. 182; Smurr v. State, 88 Ind.
504 ; Banders ». Biate, 94 Ind. 147;
Upuatone ». Peoplae, 109 1N, ; State
».White, 14 Eans. 538 ; State v. Welch,
21 Minn. 22; State v. John, 8 [red.
330; Htate ». Btark, 1 Btrobh. 479 ;
Btate v, Paulk, 18 8. C. 514 ; Mercer ».
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State, 17 Ga, 146 ; Golden ». Btate, 25
Ga. 527; Cholce ». Btate, 31 Ga. 424 ;
Hstes v, State, 5 Ga. 30; Marshall ».
Btate, 59 Ga. 154 ; Hanvey v, State, 68
Ga. 612; Btate & Bullock, 13 Ala.
413 ; Ford v. Btate, 71 Ala, 385;
Tidwell v, Btate, 70 Ala. 33: State
. Colomam, 27 La. An. 691; Kelly ».
State, 3 Bm. & Mar. 518 Bchaller v,
Btate, 14 Mo. 502; Btate v. llarlow, 21
Mo, 446; Btate v Dearing, 65 Me.
530; Bmith ». Com., 1 Duvall, 224 ;
Golliher », Com., 2 Duvall, 163 ; Corn-
wall ». Btate, Mar. & Yerg. 147 ; Swan
v. State, 4 Homph, 136: Pirtle w,
State, 9 Humph. 663; Casat v. State,
41 Ark. 511;: Carier v. Btate, 12 Tex,
509 ; Beott v, State, 12 Tex. Ap. 31,
Pecple ». Lewis, 86 Cal. 531.
2 Bee infra, §§ b4, 389.

| Sac eases discussed infra, §§ 54,
38%: and see R. v. Gamlen, 1 ¥. &
F. 1858 ; People ». HRogers, 18 N. Y.
9 ; People ». Cassiano, 30 Hum, 388;
Jones ». Com., 76 Penn. Bt, 403;
Keenan v, Com,, 44 Penn. 5t. 55 ; State
v. Garvey, 11 Minn. 154; Btate ».
McCants, 1 Specrs, 382 ; Jones v. State,
29 Ga. 594 ; Malone v. Btate, 49 Ga. 210;
Moon ». State, 68 Ga. 687; Haile ».
State, 11 Humph. 154; Tidwell ».
State, 70 Ala. 33 ; Dawson ». State, 16
Ind. 428; Cluek ». State, 40 Ind. 263 ;
McIntyre v. People, 38 Il 514; Cart-
wright v. State, § Lea, 576 ; People »,
Williams, 43 Cal. 344 ; Slatev. Trivas,
32 La. An, 1086 ; Ferrell », State, 43
Tox. 503; Wenz v, Btato, 1 Tex. Ap.
36 ; Jeffries v. State, 9 Tex. Ap. 598,

In New York, on a trial of an indict-
ment for murder with a club in 4 sad-
den affray, it was held admissible to
prove that the prizoner was intoxicated
at the time ; and where a witness, then
present, well knowing the prisoner,
after describing his appearanco and
conduet, waz asked to give his opinion
whether the prisoner was intoxicated,
and the court ¢xcluded such evidence,
thiz was held groond for a new trial.
Eastwood ». Ieople, 3 Parker C. R,
{N. Y.) 25, But see Kenny v. Pecple,
4 Tiffany (31 N, Y.}, 330.

So on a trial for murder, the de-
fendant's counsel requested the court
to charge ‘‘that if it appeared from
the evidence that the condition of the
prisoner from intoxication was such ag
to show that there was no motive or
intention to commit the crime of mur-
der, that the jury should find a ver-
dict of manslanghter.’” The ecurt re-
fused, and it was held that the charge
should have been given, as the gnes- -
tion of intent was material to the de-
degree of the erime. Rogers v, People, 3
Parker C. R. (N. Y.) 632; 8. 0., in
orror, 18 N. Y. 9. For advanced doc- -
trine as to same poini, see Bmith v,
Com., 1 Duvall, 224 ; Blimm v. Com., ¥
Bush (Ky.}, 320 ; which, however, are
greatly qualified in Shannahan v, Com.,
8 Bush, 463. See State ». Edwards,
71 Mo. 312. That this excuose is to be
received with *‘ great caution,”” see
People v, Ferris, 65 Cal. 588,

¢ R. v. Moore, 3C. & K. 319; R. v
Monkhouse, 4 Cox C. C. 55; U. 8. n
Bowen, 4 Cranch €. C. 604 ; Stsate o,
Maxwell, 42 Iowa, 208 ; Btate ». Dona-
van, 61 fowa, 369 ; State », Trivas, 33
La., An, 1086.

% Dig. Crim. Law, art. 28,

4 To this is cited R. », Cruse, 8C. &
P. 541. This view is affirmed in Hopt
v. People, 104 T. 8. 431.
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cific intent to take life.! In the Philadelphia riot cases of 1844,
Especially where it was shown that bodies of men were inflamed
as to intent by sectarian and local prejudices, and blinded by a wild
witakelife. 3 pprehension of danger to such an extent as to make them
incapable of discrimination, or of precise or specific purpose, it was
held that they could not be considered as guilty of that species of
“wilful and deliberate” murder which constitutes murder in the
first degree.? Analogous to this is the ease of the drunkard, who
in a fight slays an antagonist without any prior premcditation. In
his intoxication he may be incapable of such mental action as the
term ¢ premeditated’’ deseribes, or of forming a ¢ specific intent”
to take life. And yet, at the same time, at commeon law, the of:
fence might, strietly speaking, fall under the head of murder, for
it would possess the incident of malice, would be independent of
that of provocation, and would be prompted by a determination to
inflict great bodily hurt. Under such circumstances the offence
may be ranked as murder in the second degree, and this has repeat-
edly been decided by the courts.® And if no malice be shown, the
offence would be manslaughter, at common law.4

1 Com », Dorzey, 103 Mass. 412,

* When s statnte establishing dif-
ferent degrees of murder requircs de-
liberate premeditation in order to con-
stitote murder in the first degree, the
quecstion whether the accused is in
such a condition of mind, by reason of
drunkenness or otherwise, as to be
capable of deliberate premeditation,
neeessarily becomes a material subject
of comsideration by the jury.”—Gray,
J. Hopt ». People, 104 U. 8. 31,

2 Whart. on Hom. § 191.

% Hopt ». People, 104 U, 8. 631 ;
State ». Johnson, 41 Conn, 584; 8. C,,
40 Conn, 1368; People o, Battinp, 4%
How. Pr, 392; Penns. v, M'TFall, Add.
255; Com. ». Hagperty, Lowis, C. L.
403 ; Kelly v. Com., 1 Grant, 484;
Jones v, Com., 75 Penn. 8t. 403 ; Com.
v. Hart, 2 Brewst. 548 ; Com. ». Platt,
11 Phila. 421 ; Com, ». Jones, 1 Leigh,
598 ; Boswell v. Com., 20 Grat. §60;
Rafferty v. Peopls, 66 ill. 118 ; Smith
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v. State, 4 Neh. 277; Jones ». State,
2% Ga. 594; Curry ». Com., 2 Bush,
67; Bwan », State, 4 Hamph. 138;
Pirtle v. Btate, 9 Hamph, 663: Lan-
caster v. Btate, 2 Lea, 575 Haile »,
State, 11 Ilomph. 154 ; State ». Bul-
ock, 13 Ala. 413; Kelly ». State, 3
Sm. & M. 518; Btate v Harlow, 21
Mo. 446; Btate ». White, 14 Kans.
538 ; DPeople ». Beleneia, 21 Cal. 544 ;
People v. Wiltiams, 43 Cal, 344 ; State
¥, Trivas, 32 La. An. 1086. Sec infra,
§ 389. Bee, however, Estes v. State,
65 Ga. 30,

The question left 1o the jury in such
cases iz, whether the defendant’s men-
tal condition was such that he was
capable of a specific intent to take life.
In Miszenri, the ruls ir the text is not
accepted. State ». Rdwards, 71 Mo,
324; Btate v, Dearing, 65 Mo. 530
nor in Vermont. State v. Tatro, 50
Vi. 483.

! Hopt ». Peoplo, 104 1. 8. 631,

CHAP. 1IL.] INTOXICATION. [§ 53.

§ 53. The same consideraiions apply to the question of specific
intent in other relations.! Thus in an Ohio case it was
properly held, that when the charge was knowingly ;?,“ft;‘;l.“s
passing counterfeit money with intent to cheat, the quostions
drunkenness of the defendant at the time of the offence
was a fit subject for the consideration of the jury, there heing no
ground to suppose that the defendant knew the money to be coun-
terfeit before he was drunk.? To perjury, also, drunkenness may be
a defence,® though not when the false cath was intelligently taken.*
Larceny, also, is not imputable to a person so drunk ag to be inca-
pable of g frandulent intent.® And when the deferndant was indicted
for an attempt to commit suicide by drowning, and it was alleged
that she was at the time unconscious of the nature of her act from
drunkenness, Jervis, C. J., said to the jury: *If the prisoner was
8o drunk as not to know what she was about, how ean you find that
she tntended to destroy herself ¥’*  So, again, when the charge was
assault with intent to murder, Patterson, J., said: “ A person may
be so drunk as to be utterly unable to form any intention at all,
and yet he may be guilty of very great violence. If you are not
satisfied that the prisoners, or cither of them, had formed a positive
intention of murdering the child, you may find them guilty of an as-
sault.”’? The same distinction applies to attempts.® Whenever, how-
ever, the offence is' not depcndent on intent, e. g., in double voting,

then drunkenness is no defence.?

1 Hee R. v. Monkhouse, 4 Cox C. C.
55; R. ». Btopford, 11 Cox C. C. 643;
Com. ». Atking, 136 Mass, 160 (a case of
fraud); People v, Walker, 38 Mich. 156;
Ingalls v, State, 48 Wis. 647,

2 Pigman ». State, 15 Ohio, 555,
which case wuas afterwards confined to
its pecnliar state of facts in Nichols v.
State, 8 Ohio 5t. 433, Ses, to the same
point, U. 8. # Roudenbush, 1 Bald.
514, But sea Btate v. Avery, 44 N. H.
392, That in a forgery case evidcnce
of ““dipsomania® is admissible for the
defence, see People r. Blake, Sup. Ct.
Cal, 1884, 5 Crim. L. Mag. 723. Supra,
§ 48,

3 Lytle ». Btate, 31 Obio 8f. 196,

¢ People v. Willey, 2 I'ark. C. R. 18,

& Wood ». State, 34 Ark. 341, Jnfra,
§ 885; B. P. State v. Bell, 29 Iowa,
316; Bceott ». State, 12 Tex. Ap. 3l
Bee Com. ». Iinn, 108 Mass. 466 ; Rogers
v, State, 33 Ind. B43; State ». Sehin-
gen, 20 Wis. T4.

¢ R. ». Moore, 3 C, & K. 818, 6 Law
Eep. (N, 8.) 581.

7T R. ». Cruse, 8 C. & P. 541, Bee
Roberts ». People, 14 Mich. 407; Mooney
v. Btate, 33 Ala. 419 ; Jeffries v. Btate,
# Tex. Ap. 598; State v. Garvey, 11
Minn. 154,

% R. v. Doody, 6 Cox €. C.463; R.v,
Stopford, 11 Cox C. €. 043.

9 Infra, §9 88, 1835 ; People v, Barris,
29 Cal. 678; cuntra, Stale ». Welsh,
21 Minn. 22 .
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§ 54. In an English case, decided in 1819, where Holroyd, J.,

is reported by Sir W. Russell, who adopts his opinion as

Butnotso  text law, to have said that the fact of drunkenness might
ducere-  be taken into consideration to dotermine the question

;;LI;) ‘;ﬁﬁgﬁ whether an act was premeditated or done only with
gaice’  sudden heat and impulse. Although this has been

doubted,? yet it may now be considered as settled in
England that where no prior intention to kill is shown, drunkenness
18 a condition from which hot blood may be inferred, and therefore
deliberateness negatived.? In this country we have repeated rulings
to the effect that where the encounter was sudden, and the defend-
ant, prior to such encounter, had no intention to kill, intoxication at
the time of the encounter can be taken into consideration, to ascer-
tain whether the defendant, when under a legal provocation, acted
from malice or from sudden passion,* and whether there was delib-
eration, or a specific intention to take life.* But when an intention
to kill, formed when the defendant was in possession of his facul-
ties, is shown, the court will tell the jury that voluntary intoxication
does not lower the offence to manslaughter.® And, under any eir-
cumstances, the intoxication must be coupled with the act. Thus
evidence that the defendant was in the habit at times of drinking to

CHAP, IIL] PRACTICE IN CASES OF INBSANITY. [§ 56.

excess, and of the effect of this habit upon his mind, is incompetent
unless confined to a period within a few days of the homicide.! .

§ 55. Interesting questions may arise as to what ¢ voluntary” is.
There may be persons who from constitutional peculiari- —
ties are so susceptible to stimulants that on even slight tary” is
indulgence they become virtually insane. If such persons {mc o
are aware of this infirmity, and nevertheless voluntarily tempera-
take the stimulant, their subsequent insane condition, if
it be only gpecial and temporary, is no defence. But what if they
are not awarc of this peculiarity of their constitution? Or how is
it if such susceptibility, instead of being constitutional, so that they
can have notice of it, is exceptional, induced by some peculiar tem-
porary debility or disease? Is a man, who, under such abnormal
conditions, is maddened by a quantity of wine, which on former
oceasions he wisely and sobetly used as a mere tonic, to be regarded
as making himself voluntarily mad? This guestion i3 elsewhere
fully discussed.* It is enough now to say that thfa tendeney Poth
of argument and authority is to answer the question in t¥1e negative.!
And g fortiori is this the case whete the stimulant is given through

the mistake or misconduct of others.®

7. Practice in Cuses of Insanity.

1 R, v. Grindley, 1 Ruoss. on Cr. 12,
note £.

2 R. v, Carroll, 7C. & P. 145,

B R. ». Meakin, 7 C. & P. 297; and
sea IR, v. Gamlen, 1 F. & ¥. 90; R. v.
Thomas, 7 G. & P. 817.

t U. 8. v. Roudenbush, 1 Bald. 514;
Com, v, Hawkins, 3 Gray, 463; Peopls
v Hammill, 2 Parker C. R, (N. Y.}
223; People v. Robinsen, Ibid. 235;
Kveenan y, Com., 44 Ponn, 8t. 55 ; Penns.
©. M’Fall, Add. 255; Mclntyrs », Peo-
ple, 33 1L 514 ; Btate ». Bell, 29 Towa,
316; Ingalls v. State, 48 Wis. 647;
Cornwall », State, Mart. & Yer. 147;
Eelly . State, 5 Sm. & Mara. 518 State
z. McCants, 1 Bpeers, 384; Pirtle v.
State, 3 Humph. 653; Swan v State, 4
Huwmph. 136 ; Hails v, State, 11 Humph,
154; State ». Harlew, 21 Mo. (6 Hen-
hett) 446; Jones v, State, 29 Gleo. 594;
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Golden v. State, 25 Geo. 527; State o,
Balloek, 13 Ala. 413 : Mooney ». State,
33 Ala. 419; People +. Balencia, 21
Cal. 544; People w. King, 27 Cal. 507;
People v, Williams, 43 Cal. 344; State
v. Bell, 29 Iows, 5316; and sew cases
infra, § 339,

B Supra, § 52,

8 R.» Carroll, 7 C. & P, 145; R. ».
Meakin, 7C. & P. 297 R. . Ayes, R.
& R.168; U. 8. », Cornell, 2 Mason,
81; Com. ». Hawkins, 3 Gray, 463,
Btate v. Johnson, 41 Conn. 584, Friery
v. People, 2 Keyes, 454; Yenns, o
M'Fall, Add. 255; Paeople v, Robinson,
1 Park, C. R. 649 ; 2 Park. €. R. 235
People v, Hammill, 2 Park. €. R. 223 ;
Bogwell v. Htate, 20 Grat. 860; Nichols
v. Btate, § Ohin 84, 435 ; Bmurr v, State,
88 Ind. 504; Merver v, Siate, 17 Ga.
146; Btate v, Bullock, 13 Ala. 415

§ 56. The mode of examining witnesses called to testify as to

sanity is examined in detail in another work.®

Witness

At present it may be sufficient to recapitulate the muy give

following conclusions :—

opinion
based on

(1) Non-experts ag well as experts may be asked Observa-

whether in their opinion a party whom they had the

tion,

opportunity to observe was at the time drunk,

Tidwell ». State, 70 Ala. 33; Btate v.
Dearing, 85 Mo, 530 ; Siate ». Mullen,
14 La. An. 570+ Shannahan ». Com., B
Buxh, 463, qualifying prior cases cited
§ 51; State . Thompson, 12 Nev, 140,
and cases cited supra, § 50.

1 Real ». People, 2 Hand {42 N. Y.),
270 ; and seo supra, § 48,

2 Ses Btate v». Johnson, 40 Conn.
156.

3 1 Whart. & St. Med. Jur. § 211.

VOL. I.—6

¢ Roherts v. People, 19 Mich. 401;
Rogers ». State, 33 Ind. 543 ; but see
Choice ». State, 31 Ga. 424,

6 S¢e People v. Robinsen, 2 Parker
C. R. 235, Choice v, State, ut supra, cf.
Pearson’s Case, 2 Lew. 143-4, 216, re-
marks by Parke, J., and see infre, §
373,

8 Whart. Ur, Ev. §417. 8ee Com. v
Brayman, 136 Mass. 438,
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(2) Such being the case, we must also hold that as to condi-
tions equally patent to the lay mind—e. g¢., stupor, dementia,
amentia, paralysis—a non-expert as well as an expert may give his
opinion.

(8) When acts of doubtful signification are put in evidence by
a non-expert, he is not entitled to give his opinion as to their effect,
since this is a matter of which the jury are as qualified to judge as
he is.

(4) Asto hypothetical cases an expert may be examined, but
not a non-expert. '

(5) The weight of authority is that intelligent attendants,
who have lived continuously with a party, may give an opinion
as to hig sanity, though they are not specialists in psychological
disense. '

§ 57. Whatever may once have heen thought, it is now settled

Dofence that the defence of insanity may be taken by the friends

may be and counsel of a prisoner, even though this course be
iskenby . ohbjected to by himself.! Thus in an English case, a
the ac- man was indicted for shooting at his wife with intent to

murder her, and was defended by counsel who set up for
him the defence of insanity. The prisoner, however, objected io
such a defence, asserting that he was not insane, and was allowed
to suggest questions, to be put by the judge to the witnesses for the
prosccution, to negative the supposition that he was insane ; and
the judge also, at the request of the prisoner, allowed additional
witnesses to be called on his behalf for the same purpose. They,
however, failed to show that the defence was an unfounded one;
but, on the contrary, their evidence tended to establish it more
clearly, and the prisoner was acquitted on the ground of insanity.?
"o refuse this right to the guardian or friends of the accused would
be to assume his sanity, which is tho question at issue.

Tn some $ 57 a. In some jurisdictions the defence of insanity
'{?;?;Eais must he set up on a special plea.?
special. § 58. By the common law, if it be doubtful whether

'{s_aude ;o be a criminal who, at his trial, In appearance isa lunatic, be
1y L . - - .
jury. - suchin truth or not, the issue is to be tried by the jury who

' State » Patten, 10 La, Ann. 299. # R. v. Peares, 8 C. & P. 667,
Bae K. v. Pearee, 9 C. & P. 667. 3 Whart. Cr. PL. & Pr. § 429 q.
82
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are charged to try the indictment,! or, being a collateral issue,
the fact way be pleaded and replied to ore fenus and a venire
awarded, returnable instanter, in the nature of an inquest of
office.? If it were found by the jury that the pariy only feigned
himself lunatic, and he refused to answer, he was, before the 7 &
8 Geo. IV.c. 28, 8. 2, dealf with as one who stood mute, and as
if he had confessed the indictment; but now, by virtue of that
enactment, a plea of not guilty may be pleaded. The prineipal
point to be considered by the jury under that statute is, whether
the defendant is of sufficient intellect to comprehend the course of
the proceedings on the trial, so as to be able o make a proper
defence.d The question whether the defendant was insane at the
commission of the offence is considered at common law under the

1 Bac. Ab. “#Idiot’* {(B); B. v. Ley,
1 Lewin, 239; 1 Russ. C. & M. 14.
Seo I Wawk. e. 1, 5. 4; R.v. Haswell,
. & R. 4b8,

An article on thiz topie by Prof.
Ordronaux will be feund in 1 Crim.
Law Mag, 431 ef seq.

t Foat. 46; 1 Lev., ¢1; Russ. C. &
M., by Oreaves, i1,

5 Sae R. . Prichard, T C. & P. 303,
305 ; 1Lewin, 84, 5. C.

In Magsachusetts, where ohe, hav-
ing committed a homiside, was sent to
the house of correction, pursuani to
Stat. 1797, e. 61, 8. 3, a8 a peraon dan-
gerons to go at large, and was then
tried for murder and acquitied on the
ground of insanity, the court remanded
him to the house of correction till he
ghould bLe doly discharged, Com. v.
Meriam, 7 Mass. 168. Bee Com, v.
Braley, 1 Mass. 103; 13 Mass. 295
Com. u. Battig, 1 Mass. 95. But by
the Greneral Statuies it is provided that
““when any person indicted for an
offence iz, on trial, acquitted by the
jury, by reason of insanity, the jury,
in giving their verdici of not gailly,
ghall state it was given for such canse
and thereapon, if his dischargs or
going at large i3 desmed manifestly
dangerons to the peace and safety of

the community, the court may order
him te be committed to cue of the
state Tunatic hospitals; otherwise he
shall be discharped.’> Cen, Btat. e.
173, § 17. Bee T Gray, 584; BRev,
Stat. Mass. 0. 138, 5. 13. In the gsamce
State, in case of insaniiy, *the grand
jury shall certify that fact to the
court,” and therenpon the court is re-
quired to take order om the premises.
Ibid. ¢, 1386, 8. 15. SBee Gen. Stat.
c. 171; § 15,

In Now York, it has been judicially
held that the test of insanity, when set
up to bar & trial, is, whether the pris-
oner is mentally eompetent to make a
rational defence. Freeman ». People,
4 Denio, 3, On a preliminary trial o
defermine whether the defendant is
sane enough to make a rational de-
funce, the defendant iz not entitled to
peremptory challenges ; but challenges
for canse may be made. Ibid. Bee as
to statate, 1 Crim. Law Mag. 435.

In ‘Pennsylvanis, the revised act
(1860) provides for a special verdict
in case of insanity on a preliminary
jssue.

In Tennesgee, nnder the statute, an
analogous practice exists. Coldwell e.
State, 3 Baxter, 413.

83



§ 61.] CRIMES, [BOOK 1.

plea of guilty. As has been already seen, the defendant who sets
up this defence is required, in some jurisdictions, to present it in a
special plea to be tried before the plea of not guilty.!

§ 89. If a party under sentence of death becomes insane after
Tusanity conviction, execution Is to be deferred,? and in some juris-
aftercon-  dictions the issue in such case is referred to a jury for
fers execu- determination.® It has been ruled in such case that evi-
tion. dence of the convict's mental condition at the time of the
commission of the crime is admissible to illustrate his present con-
dition, provided there be other cvidence of present insanity, or pro-
vided permanent insanity be thereby shown.t

§ 60. By the common law, cvery man is presumed to be sane

until the contrary be proved; and the better opinion is,
fn“;i‘:'t'yis that wher insanity is set up by the defendant, it must be

g;fll:gmg proved as a substantive fact by the party alleging it,

CHAP, IIL] PRACTICE IN CASES OF INSANITY. [§ 61.

be done, the jury, the case of the prosecution being otherwise
proved, aro to convict. This is expressed by Horn- cingicting
blower, C. J., as follows: ¢ The proof of insanity af the theoriesas

i R 10 amount
time of committing the act ought to be as clear and satis- of evidence

factory, in order to acquit him on the ground of insanity, ;%3;51,:3 to
as the proof of committing the act ought to be to find a """
sane man guilty.”! Several English authorities are cited to the
same effect.?

The second is that the jury are to be governed by the preponder-
ance of evidence ; and are not to require insanity to be mwade out
beyond reasonable doubt.® This view is now generally accepted in
England ;* and is maintained in Maine ;% in Massachusetts ;% in Penn-
sylvania ;7 in Virginia ;8in West Virginia ;* in Ohio ;" in Michigan ;!
in Minnesota ;1 in North Carolina ;¥ in South Carelina ;¢ in Ala-
bama ;! in Georgia ;' in Louisiana ;' in Texas ;' in California ;¥ in

on whom lies tho burden of proof.? The finding of

an inquisition of lunacy, which is admissible, shifts the burden.®
§ 61. Three distinet theories have been propounded as to the
degree of evidence requisite to justify a conviction on the issue of

insanity.

The first is that insanity, as a defence of confession and avoid-
ance, must be proved beyond reasonable doubt ; and that unless this

L See Whart. Cr. PL & Pr, § 4298 ¢
(3th ed.) ; Bennett . State, (57 Wis.),
4 Crim, Law Mag. 378; Coldwell &
State, 3 Baxt, 418,

It has been held not error to regnire
a defendant to plead ““not gnilty,” in
addition to his special ples of insanity.
Long v. State, 38 Ga. 441.

2 Hale’s Sum. 10; 1 Hawk. ¢. 1, §
3; 4 Black. Com. 24. .

8 3ee Btate v. Lane, 4 Ired. 431;
State ». Hinson, 82 N. C. 540; State
v, Vann, 84 N, C. 722,

¢ Spann v. State, 47 Ga. 553.

In Pennsylvania, when insanity is
get up as a bar to sentence, the gues-
tion of a jury trial is at the diseretion
of the court. Laros v. Com., 84 Penn.
8t. 200,
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& Whart. Cr. Ev. § 336; L. ». Btokes,
3C. & K. 188; R. ». Taylor, 4 Cox C.
€, 155; R, » Haswell, R. & R. 458 ;
Atty.-Gen. ». Parnther, 4 Brown C. C.
409 ; R. v, Layton, 4 Cox, €. (. 149,
U. 8. ». Lawrence, 4 Cranch €. . 514,
U. B. v. MeGlue, 1 Curtis, 1; Com. ».
Hddy, T Gray, 583 State ». Bpencer,
21 N.J. L (1 Zab.) 202: State o.
Brandon, 8 Jones N. (. 463 ; State v,
Starko, 1 Strobhart, 479; State »,
Brinyea, 5 Als, 241 . People v, Myors,
20 Cal. 518 ; Boswell ». Com., 20 Grat-
tan, 860; Locffucr «, State, 10 Okio St
598, .

® MeGinnis v. Com., Y4 Ponm St
245 ; Wheeler ». Btate, 34 Ohio 5t,
394 Whart. Cr. Ev. § 3386,

Iowa ;® in Jdaho;* and in Arkansas®

T Btate v. Spencer, 21 N.J. L. (1
Zab.) 202. In Graves v. Btate, 45 N.
J. L. (18 Vroom} 203, however, the
court Lield that preponderance was to
determine. See Whart. Cr. Ev. § 728,

1Whart. & 5t. Med. Jur. §§ 225, 226.

8 Bev Com. ». Bddy, 7 Gray, Sbd;
Com. ». Rogers, 7 Met, 500; Loefiner
». Btate, 10 Ohio St. 598,

4 Bee R. v Layton, 4 Cox C. C. 149 ;
R. v. LNigginson, 1 C. & K. 130.

§ Btate v. Lawrence, 57 Me. 574,

& Com. v. Eddy, 7 Gray, 583 ; Com.
v. Rogers, T Met. 500; Com. ». Heath,
11 Gray, 303.

t Lynch v. Com., 77 Penn. St. 205 ;
Com. ¢, Ortwein, 76 Penn, 8t. 414, Bee
Com. v». Winnemove, 1 Brewst, 346G;
Com. ». Haggerty, Lewis Cr. L. 402;
Myors v, Com. 53 Penn. 5t, 131; Laros
v. Com., 84 Penn.St. 200; Sayres v
Com., 88 Penn. §t. 290; Neveling v.
Com., %8 Penn, 8t, 322; Coyle w,
Com,, 100 Penn. Bt. 573, To oxact
“ glearly preponderating evidence® is
error.  1bid.

% Baceigalupo v, Com., 33 Gratl. 807,

? Siate ». Btrauder, 11 W. Va, T47.

10 Loefiner v». State, 10 Ohio S, 598 ;
Bond v. State, 23 Ohio St. 349 ; Bergin
v, State, 31 Ohio St, 111,

I People v. Finley, 38 Mich, 482,

12 State v, Gut, 15 Minn. 341 ; Biste
v. Grear, 28 Minn. 426.

1 State v, Starling, 6 Jones N. C.
360 ; Btate v, Brandon, 8 Jones N. C.
463, Hee State v, Payne, 86 N. C. 604.

1 Sate ». Stark, 1 Strobh. L. 479,

1 Boswell ». State, 63 Ala. 307 ; Yord
v. Btate, 7L Ala. 385,

% Carter v. State, 66 Ga. 463,

17 Btate ». Coleman, 27 La. An, 691.

18 Jones ». State, 13 Tex, Ap. 1, Bee
Weabb », Btate, 9 Tex. Ap, 496; King
v. State, 8 Tex. Ap. 515,

B People ». Coffmann, 24 Cal. 230 ;
People . Hamilton, 62 Cal. 377, wodi-
fying People ©. Wreden, 62 Cal. 377.
Bee People v. Bell, 4% Cal. 486 ; People
v. Messersmith, 61 Cal. 246,

% State v. Felter, 32 Inwa, 48.

#1 People ». Walter, 1 Idaho, N. 8.
3886,

Z McEenzie ». State, 26 Ark. 334.

As to Indiana, see Mitchell ¢ State,
63 Ind. 276.
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A third view is, that in such an issue the prosecution must prove
sanity beyond reasonable doubt. Thus, in a case in Michigan, in
1869, while it was admitted that sanity was the normal condition
of the mind, and that the proseeution might rest upon the presump-
tion that the accused was sane when he committed the act, until it
was overcome by the opposite caso, it was nevertheless determined,
that, when any evidence which tends to overthrow that presumption
is given, the jury are to examine, weigh, and pass upon it, with the
understanding that, although the initiative in presenting the evi-
dence is taken by the defence, the prosecution iz bound to estab-
lish this part of the case as fully as it is bound to establish other

essential incidents of guilt.!

Similar views have bcen maintained by other American courts ;
and it has been not infrequently ruled, that, where there is reason-
able doubt as to sanity, the jury must acquit.2

t People v. Garbatt, 17 Mich. 9.

In New York, the tendency in the
main is te sustain the distinctions of
" the text, and to held that while a rea-
sonable doubt as to sanity is sofficient
to require an acquittal in all cases in
which sanity is part of the case of the
prosecution, yet, when insanity is set
up by the defence for the purpose of
establishing general nom-accountabil-
ity, and of placing the defendant un-
der permaneut equestration as a dan-
gerous lunatie, such inganity mnst be
established by a preponderance of
proof. Bes People ». MeCann, 16 N.
Y. 58; Walter ». People, 32 N. Y.
147 ; Ferris ». People, 35 N. Y. 125;
Flanagan ». People, 52 N. Y, 487;
Brotherton v. People, 75 N. ¥. 154
0'Connell ». People, 87 N. Y. 377;

" Walker o, People, 8B N. Y, §1. These
caaes are considered in detail in Whart,
Cr. Ev. Oth ed. § 338,

In Missouri, the cases may be har-
menized by the application of the
above distinction. Seo Btate v. Hund-
ley, 46 Mo. 414 ; State v. Klingler, 43
Mo, 127 ; State ». Swith, 53 Mo. 267 ;
Btate v. Simms, 68 Mo. 305 ; State v.
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Redemeiar, 71 Mo. 173 ; and so in In-
diana, McDougal v. State, 87 Ind. 24.
¥ As taking this position, way he
cited, U. B. ». Lancaster, 7 Hiss, 440 ;
State v. Bartlett, 43 N, 1. 224 State
v, Jones, B0 N. 1. 369 ; State ». Patter-
som, 85 Vt. 308 ; State ». Johnson, 40
Conn. 13% ; Polk v. State, 19 Ind. 170;
Bradley v. State, 31 Ind. 492 ; Stevens
v. Btate, 31 Ind., 4853 ; McDougall »,
Btate, 88 Ind. 24; Fisher v, People, 23
Nl 283; Hopps ». People, 31 I11. 385;

- Chase v. People, 40 111, 352 : Bmith v.

Com., I Duvall, 224 ; Krie v. Com., §
Bush, 362 ; Ball v. Com. (Ey. 1884);
Dove v. Stato, 3 Heis. 348 : Lawless »,
State, 4 Lea, 179 ; State ». Marler, 2
Ala. 43; Cumningham », State, 56
Miss, 268 ; State v. De Rance, 34 La.
An. 186; Wright ». Peoplo, 4 Nev.
407 ; Btate v. Crawford, 11 Kan. 32;
People v. Waterman, 1 Neh. 343
Webb v, State, 9 Tex. Ap, 400. See
Btate v. Graves, 45 N, J. L. 203,

In Bouth Carclina, it is held, fol-
lowing the distinction of the text, that
where the issue iz at common law,
whether there is capucity to commit
¢rime, thiz capacity must be proved

CHAP, III.] PRAQTICE IN CASES OF INSANITY. [s 62.

§ 62. Tt may be said that the position, that unless there be a
preponderance of proof of insanity, there can be no acquistal on
the ground of insanity, is inconsistent with the principle that if
there is reasonable doubt of guilt there can be no conviction. Dut
there is no such inconsistency. Iusanity, as a defence in eriminal
prosecution, has two distinet aspects, subject to very different rules.
When the question, as ip a charge of murder in the first degree, is
whether there was a particular intention in the defendant’s mind at
a particular time, then, if such intention cannot be proved beyond
reasonable doubt, there must be an acquittal of this grade of mur-
der. An indictment, for instance, is found in Pennsylvania for
wurder in tho first degree. By the law of that State there can be
no conviction of murder in the first degree, unless it be proved that
the defendant ab the time of the homicide specifically intended to
take the deceased’s life. We'will assume a case, however, in which
the defendant’s mind, at the time of the litigated event, was so af-
fected by disease, that it is questionable whether he was then capa-
ble of forming a specific intent to fake lifc. Now, in such a case,
if there be reasonable doubt whether the defendant was capable of
forming a specific intent to take life, the jury should -be instructed
(and this has been so done in several cases in Pennsylvania) to ac- -
quit of murder in the first degree, and conviet of murder in the
second degree, or of manslaughter? The same rule applies to all
other cases in which it is incumbent on the prosecution to prove a
sane intent on the part of the defendant ; in which cases such in-
tent must be proved beyond reasonahble doubt. It is otherwise, how-
ever, where insanity is set up, not to qualify the proof of mtent,
but ag & bar to eriminal procedure. In the former case, it goes to
the question of guilt or innocence; in the latter case, it goes to
the amenability or non-amenability of the defendant to criminal
jurisdiction. In the former case the defence says, ““not guilty of
specific act charged ;' in the laiter case it says,  nob the subjeet of
penal discipline.” The plea of insanity, when thus offered in bar
of the prosecution, stands, as do analogous pleas of non-amena-

bevond resganable doubt by the prose- that the burden is on the defendant
cution. Coleman v. Btate, 20 8, C.441. to * clearly prove” insanity, Casaiw.
In Arkansas, it is ruled by a ma- State, 40 Ark. 511.
jority of the court (Eaken, J., dlss.) 1 Supra, § 52.
: 87
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bility, on the ground of wanb of jurisdiction.! This brings us
to the rightful solution of this vexed issue. The test of “r:ason-
able doubt” ouly applies to questions of “ guilt” or “ innocence.”
The defence of insanity, as a bar, like other defences based on
non-amenability to penal disciplie, is not one of * guilt” or «inno-
cence.” It is not one, therefore, when offored in bar of an indict.
ment, to which the test of ¢ reasonable doubt’”” applies. The errors
1ni_:o'which Jjudges have been led in this respect have been ctrors
arising from the defective way in which the plea i3 presented. If
1t were offered specially in bar, as a preliminary issue, as it is in
some jurisdietions, then no one would question that the case would
go to the jury to he decided according to the preponderance of
proof. Supposing that the plea, being special (as is the Plea, for
mstance, of autrefois aecquit), should be determined against’ the
defendant, then he would be compelléd to plead over, and then, to
the questions of facts arising under a plea of not guilty, the Eest
of ““reagonable doubt” would be applicable, And it would be ensy
to conceive of cases in which, after a verdict against the defendant

1 We may cite, a3 an illugiration, ders, then he is to be ¢ i
the case of McLeod, 1 Hill, N. Y. 377, own,government for zizzi[:?‘iiie?; o
26 Wend. 483, where, in ordoer to sus- Another illustration a.lre:.a.d ¥y no-
ta‘in non-amenability to the New York ticed in the text, is t; bo found in
tribunals, the defendant’s counsel those cases in which, on & plea of

CHAP. IIL] PRACTICE IN CASES OF INSANITY. (3 63.

on the special plea of insanity, a verdict acquitting him of the
highest grade of the offence might be had on the ground of the very
insanity which was held not to be sufficient to suctain a verdict of
non-amenability on the first plea. Suppose, for instance, that, n a
case of homicide, the proof of insanity on the first trial was not
sufficiently strong to transfer the defendant from the category of
the sane to that of the insane, aud yet that such evidence was strong
enough on the second trial to raise a reasonable doubt as to whether
the defendant had specifieally intended to kill the deceased. In such
case, though the issue of insanity had been determined on the firss
trial against the defendant, he should be convicted ouly of murder
in the gecond degree, or of manslaughter, on the second trial, which
would involve bis acquittal of murder in the first degree. By
maintaining this distinction we avoid the danger (incident to the
application of the test of « reasonable doubt” to all issues of insan-
ity raised in a criminal court) of commiting a defendant as to
whoso sanity there is * reasongble doubt’” to perpetual sequestra-
tion n an insane agylum.!

§ 63. When insanity of a permanent type is shown to have

! Walker v. People, 88 K. Y. 81, must find him insane. The only way -
sbove cited, is an illustration of this to avoid this absurdity is to put the
dunger. Walker was tried for abdue-  determination of the issue of insanity,
tion. Suppese he iad been indicted for when set up to bar amenability, on the

maintained that the defendant, in the autrefois acyuit, 8 question of fact, to he

transaction which was the subject of
the indictinent, was acting as a servant
of the Fritish government, ander the
direct order of that government, If this
had besn sustained, as a matter of
faet, then the conelusion would have
been, as a matter of law, that onr quar-
rel wag with the British government,
and not with MeLeod, Bui if the
question of fact in such a ease should
Yie dispated, no one would claim that
if there be reasonable doubt as to
whether the defendant acted as the
servant of a foreign government, he
shonld be scquitted. What the jury
would be told would be, *“ Here is a
guestion of fact ; if the proof satisfies
you, that a defendant was a British
subject, and acted nnder British or.
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determined by a jury, arises, whether
the offence of which the defendznt
was acquitted, wasthe shme as that on
trial. In such a case ihe Jury would
not be told, ** If you have a reasonable
doubt_ you mnst find for defendant.™
What they would be told is, © If you
decide that there iz a preponderance
of proof to the effect that the cases are
the same, then you must so find : other-
wise you must find that the cascs are
not the same.”  See Whart. Cr. Pl &
Pr. § 485. In neither of the eases lagt
mentioned does the question of guilt or
Innocence arige, and in weither case, if
the defence be proporly pleaded, wonld
evidence ta show either guilt or inno-
cence be relevant.

an assanlt, and suppose, as it has fre-
qiently been decided to be parmissible,
his relatives or friends, against his pro.
test, had interposed the plea of insan-
ity. Wa can imagine, in fact, many
cases in which thiz might be a conve-
nient way of disposing of an uncom-
fortable relative or meighbor. A de-
fendant of this class finds himself,
whan tried for some minor offence, con-
fronted by a plea of insanity interposed
in his behalf. If the view here con-
tested be the law, the judge would have
in snch eaze but one conrss open to him.
Ho would be obliged to hear the evi-
denece, no matter what might be the
defendant’s protestations; and, what
is rnore, he would be obliged to tell the
jury that if they have a reasomable
deubt of the defendant’s sanity, they

game basis in criminal as that adopted
in civil eourts. In both courts the
presumption is that persous coming
into eourts of justice are sanc, and
that the barden of proof is on the par-
tics contesting 2uch sunity. In crimi-
nal courts, as well as in efvil, the rule
should be that to take a particular
person out of the ecategory of reason-
able and responsible beings, and tosub-
jeet him to the sequestrations and re-
steictions impoged by the law on adju-
dicated lunaties, at least a preponder-
ance of proof of inganity should be re-
quired.

Tha above argument is expanded by
me in the Central Law Journal for May
23, 1884. The subject is discnssed
more fully in Whart. Cr. Ev. §§ 338
et seg. Boe, also, 1 Crim. Law Mag. 445.

89 .



§64.] CRIMES. [BOOK 1.

Ineanity to 1 : f ot . . .
o fe"li bo existed prior to the commission of an act, it will be in-

from con-  ferred to have continucd, unless the contrary be proved

duet, +

down to the time of the act.! It is otherwise, howcver
when the proof is of temporary or spasmodic mania,? or of deh'?'iu??;
tremens.®

Evidence, therefore, of prior insane conduct ard declarations
may be received on 4 trial for an act alleged to have becn insane ;3
and so may that of subsequent attacks of derangement,®if connected
in gystem with the defcndant’s condition at the time of the
offenceS Attempt at suicide is one of the incidents from which
insanity may be inferred.?

§ 64. As facts from which insanity may be inferred, it is ad-

A from missible o prove cpilepsy,® cerebral peculiarities, and

CHAP. IIL] STUPEFACTION AS A DEFENCE. [3 66.

Tt is admissible, in order to show mental incapacity, when the
defendant, under trial for larceny, has been shown to be an
opium-eater, and to have been deprived of his accustomed supply of
the drug, to prove by competent testimony the effect of such depri-
vation on his mental condition.!

§ 65. As a rule, it is competent to prove insanity in the family
of the party whose sanity is under examination.? N

. . . . . nd from

Tt has been said that where hereditary insanity 18 hereditary
offered as an excuse for crime, it must appear thab the ‘"%
kind of insanity proposed to be proven is mo temporary malady,
and that it is notorious, and of the same species as that with which
other members of the family bave been afflicted.® But this last
qualification eannot be sustained, as insanity rarely descends in the

physical  anomalies of sensibility, pulse, secretion ;* and to put in
pecaliari-  gyidence the hist i it
istory, conversation, writings, and deport-
ment of the patient, so far as they bear on the issue,®

ties.

! Whart. Cr. Ev. § 730; 1 Jarm. on
Wills (2d Am. ed.), 65; 1 Whart. &
Bt Med. Jur. §§ 614; R. ». Stokes,
3 C. & K. 185; R » Layton, 4 Cox,
C. €. 149 ; Cartwright ». Cartwright, 1
Phil. Kect. R. 100 ; Hoge ». Fisher, 1
Pet. C. C. 163 ; Hix ». Whittemore, 4
Met. 545 ; State v. Bpencer, 21 N. J. L.
(1 Zzb.) 196 ; State v. Huting, 21 Mo,
464 ; Btate ». Brinyea, 5 Ala. 241;
State ». Btark, I Strobh. 479 ; State .
‘Wilner, 40 Wia. 304 ; Btate v. Reddick,
7 Kans. 143, See Webb v State, 5§
Tex. Ap. 596, where it was held that
stronger proof of insanily would be
required as a ground of Irrezponsi-
bility than would be required to relieve
from a contract.

? Ibid. ; Btate ». Reddick, 7 Kans,
143; Lewis ». Baird, 3 McLean, 56
People v. Franeis, 38 Cal, 183, Seu U.
8. v. Guitean, 1 Mackey, 493,

3 Btate ». Sewell, 3 Jones Law (N.
C.), 245; Peopls v. Francis, supre;
Siate », Reddick, supra.

t Whart. on Cr. Ev, § 731; BR. o,
Haswell, R. & BR. 458 Com. ». Bray-
man, 136 Mass. 438 ; Vance ». Com., 2
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Virginia Cases, 132; U. 5. ». Sharp,
1 Peters C. C. 118 ; McAllister v, State,
17 Ala. 434 ; MecLean v. State, 16 Ala.
672; Lake ». People, 1 Parker C. R.
495 ; State v. Mewherter, 46 Towa, 88,
[usanity of the prizoner, at the instant
of the commission of the offence, can
only be established by evidence tend-
ing to prove that he was insane at
rome period before or afterwards.
People w. March, & Cal. 543,

§ Bee 1 Whart. & St. Med. Jur. § 378 ;
People v. March, § Cal. 543,

& Com. v. Pomeroy, 117 Massy, 143,

* Coyle u» Com., 100 Penn. 5t. 573,

¥ 1 Whart, & 5t. Med. Jur, §§ 422,
470. Bee Laros v. Com., 84 Punn, Bt,
200 ; Btater. George, 62 Iowa, oY, citing
1 Whart, & St. Med. Jur. § 470,

? Ibid. § 347. But it has been ruled
that family and ueighborhood reputation
iz not admissible to prove that the
prisoner was permanently injnred in
kis mind, by reason of a wonnd which
he had received, Choice . State, 31
Ga. 424,

Y 1 Whart. & 8t. Med, Jur. §§ 378
88, Bee Whart. Cr. Ev. § 731.

same common type, but varies with individuals.t
Proof of he"feditary jnsanity cen only be admitted as cumulative
evidence, By itself, the insanity of ancestors is no defence.”
Evidence that certain causes might induce insanity is not ad-
missible without laying or offering to lay a basis of proof to show

that insanity actually existed.®

7. Other Forms of Unconsciousness.

§ 66. Other forms of unconsciousness may be moticed as cop-
stituting a defence to a eriminal charge. A man maY Gther

forms of

commit an injury when asleep, as when in a state of Torms !

sleep-walking or somnambulism.’

Or he may he under scionsness
ruay be a

the influence of opium, or of ether, or other ano- acfence.

.

1 Rogers v. State, 33 Ind. 343.

2 1 Whart. & Bt. Med. Jur. § 372;
R. v Tucket, 1 Cox €. C,103; R. = Ox-
ford, 9 C. & P. 525 ; Smith ». Kramer,
1 Amer. Law Reg. 363; Bradley .
State, 31 Ind. 402 State v. Felter, 25
Iowa, 67; People v Garbutt, 1T Mick.
9. Thus insanity of uncles has been
received in evidenes; Baxter v. Ab-
boit, 7 Gray, 71; and even of collat-
eral descendants from a common an-
eogtor three generations back. Com,
v. Andrews, cited 1 Whart. & 5t. Med.
Jor, § 375; Edmund’s Case, Ibid.;
and see Com. v, Rogers, T Met. 500,

* State v. Chrigtmas, 6 Jones N. O.
(Law) 471,

41 Whart. & St. Med. Jar. § 276;
Whart. Cr. Ev, § 731,

5 Hee Bnow v. Benton, 28 Il 306.
Ia Laros ». Com., 84 Penn. St. 200, it
is ruled that such evidence is not com-
petent until evidence of the defend-
ant’'s own ijnganity is given. BSee
Poopls v. Pine, 2 Barb. 566 State »
Clhiristmas, § Jones N. C. 471.

& Sawycr v, State, 35 Ind. 80; Brad-
loy v. State, 31 Ind. 492.

7 Ses these cases discussed in 1
Whart. & St. Med. Jur. §§ 482—4.
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dynes.! The question then arises, was the defendant at tho time
of the act a freo agent? If not, the act is not criminally imputable
to him. But we have to keep in mind two possible conditions
which may greaily vary the caze. If the abnormal state was arti.
ficially induced in order to facilitate the commission of the crime,
then tho offence is malicious. If such state was negligently in-

duced, then the defendant may be chargeable with a negligent
offence.

II. INFANTS.

§ 67. Until an infant arrives at the age of seven, he cannot he
Tofants un.  ©00Victed of a criminal offence. Under that age the
der t;i}:-‘;{y infant may he- tj'hastised .by hig parents or tutors, but
responsi- - CAnNOt be judieially punished, for he cantiot be guilty

. in such a way as involves the ordinary penalty of
crime 3 '

§ 68. Between the age of seven and fourteen responsibility is
Between ~ CoDditioned on eapacity. If it appear that a child within
i“,(';:f_‘t’egsd these 'llmltB is eapaw doli, which is to be determined by
::p:;f?egzts the circumstances of the case, he may be convieted and
may be condemned.®

victed. ; : :
con -c The presumption that an infant is not capaz dols, as to
a child under seven, is irrebuttabled As to a child between seven
and fourteen the presumption is rebuttable, the burden of over.
throwing it being on the prosecution ; the intensity of proof varying
with age and other circumstances.® Ithas been held in North Caro-

lina that “as the reputed age of every one is peculiarly within his

! Rogers ». Btate, 33 Ind. 543. As 2 R,y Groombridge, 7 C. & P, 583 ;
to chloroform as a means of facilita- R. v Vanplew, 3 Fost. & F. 520 ; Stat;
ting crime, see proceedings of N. Y, . Doherty, 2 Tonn. 80; State v.,Guild
Med, Leg. Soc., pp. 208-317, N, Y. 1872. 5 Halst. 163; Willet ». Com., 13 Bush1I
3 Whart. & Bt. Med. Jur., §§ 245, 554, 330 ; Godfrey v. State, 81 Alz;.. 223, As’;

%1 Inst. 2; Burn's Justics (29th
.ed.), tit. Children; I Halo, 19, 20: 4
Bla. Com. 23 ; 2 Steph. Hist. Cr, Law,
98; R. v. Giles, 1 Moody, 166; Marsh
». Loader, 14 C. B. N., 8. 535 ; Com. ».
Mead, 10 Allen, 323 ; People v. Town-
send, 3 Hill (N. Y.), 479; Stute v.
Guild, 5 alst, 163; Btate v. Gloin, 9
Homph. 175,
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te special provision in Massachusetts
for trial of infants, sce Cowm. v. Dong-
hue, 126 Mass. 51.  Infrae, § T2.

4 Whart, Cr. Ev., § 801,

5 Ibid.; Ilale’s Sum. 45; 1 Hawk.
e. 1, 5. 8; 4 Rla. Com. 24; R. v, Wild,
1 Mood. C. C.452; R.v. Smith, L. & C.
607; R. r. Owon, 4 C. & I, 236; R. v,
Bmith, 1 Cox (. C. 260; Com. v. Elliot,

CHAP, 1IL] INFANTS. 1§ 68.

own knowledge,” a defendant setting up infancy has the burden on

him to establish it.?

An exceptional case is reported in New Jersey, where a boy of
twelve years was convicted, on his own confession, imperfectly sus-
tained by circumstantial corroboration, of murder, and was sentenced

and executed.?

When the age of fourieen arrives, full criminal responsibility, at

common faw, attaches®

4 Law Rep. 329 ; State v. Learnard, 41
Vt. 585 ; Com. v. Mead, 10 Allen, 388
Angelo v. People, 96 Il 132 Btate v.
Pugh,7 Jones, N, C. 61 ; Willet, v. Com.,
13 Bush, 230; Btate ». Toney, 15 8. C.
409+ Hill ». State, 53 Ga. H7B; State
v. Adams, T6 Mo. 355 ; State v. Goin, 3
Humph. 175; 8State », Fowler, 52 fowa,
103. Bee note in 1 Green’s Cr. R, 402,
In 11kinois the age of irresponsibility Is
extended to ten; Angclo v, People, 86
1IL. 209, In Texas the perieds aro nine
and thirtern; MeDaniel ». Btate, 5
Tex., Ap. 475 ; Under the N. Y. Penal
Code of 1884 the limit is placed at
twolve,

According to an enlightened German
jurist and statesman, the age of erim-
jnal responsibility is postponed in pro-
portion to the extentte which the Btate
assumes the respensibility of the cdun-
cation of its children. ‘‘The better
the school discipline, the more conti-
dently can the State defer to riper
yoars the application of penal juatice.
Thus, while in the Roman and canon
law responsibility hegan at seven years,
jn modern Germany it dows mot begin
till twelve.” Schaper, in Holtz, Straf.
ii. 161,

1 State ». Arnold, 13 Ired. 184; nf.
§ 73,

1 State v. Guild, 5 Halsted, 163. See
State ». Dostick, 4 Harrington, 563.

3 State v. Goin, % Humph. 175 ; State
v, Bostick, 4 Harrin, 563 ; State ».
Handy, Ibid. 5656; Irby ». State, 32
Ga. 496.

“*The presumption of law in favor
of infants nnder fourteen, and the ne-
cessity of satisfying the jury that the
¢hild, when committing the act, must
have known that he was doing wrang,
is well illostrated Ly the case of R.
v. Owen, 4 Carrington & Payne, 238
(1830, where a girl ten years of age
was indicted for stealing coals. It was
proved that she was standing by a
large heap of coals belonging te the
prosecntor, and that she had a basket
upon her head containing a few coals
which the girl herself szid she had
taken from the heap. Littledale, J.,-
in summing up to the jnry, remarked :
‘In this ease there are two questions :
Firgt, did the prisoner take the eoals ?
and second, if she did, had she at the
titne a gnilty knowledge that she was
doing wrong? The prisoner is only
ten years of age, and unless you are

"satisfied by the evidence that, in com-
mitting this offence, she knew that she
was doing wrong, you ought to acqait
her. Whenever s person committing
a felony iy under fourteen years of age,
the presumption of law is, that he or
ghe hag not suflicient capacity to know
that it is wrong ; and such person ought
not ‘to be convicted unless there be evi-
dence to satisfy the jury that the party,
at the time of the offence, had a guilty
knowledge that he or she was deing
wrong.! Thke jury returned a verdict
of ‘Not guilty;” adding, ‘We do net
think the prizoner had any guilty
knowledge.’” R. ». Smith, 1 Cox C.
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Parental irfluence, not amounting to coercion, however much it
may affect a jury’s conclusion on the merits, is not a technical
defence.!

§ 69. A boy under fourteen ia presumed by law unable to commit
Roy under & TAPE; and therefore, it seems, cannot be guilty of it ; and
fourteen — though in other felonies malitiz supplet actatem in some
?in{?ﬁ‘ﬁﬂ cases, yet it seems that as to rape the law presumes him
o7 jmpotent as well as wanting discretion.? Nor at common
law is any evidence admissible to show that in fact he had arrived
at the full state of puberty, and could commit the offence.? But he
may be a principal in the second degree, if he aid and assist in the
commission of this offence, as with other felonies, and if intelligent
evil purpose on his part be shown by the prosecution,* which must,
however, be plainly established. And though an infant under four-
teen cannot be convicted of an assault with an intent to commit a
rape ;% he may be convicted of an indecent assault under the 7 Will.
IV.5.1;10 Viet.c.85,5. 11.8  Afterhe passes fourteen, the pre-
sumption vanishes ; and in Delaware a boy just arrived at that age
has been held in law capable of the offence.” '

§ 70. An infant, ander the limitations which have been above

expressed, may be guilty of forcible entry, if concerned
fl’;ﬁ’l‘ft;‘f jn 10 actual personal violence® and the justices may fine
2{::;3-1 ‘him. therefor ; though it is doubtful whether under the
old English statutes he could be imprisoned for this

C. 260; People v, Davis, 1 Wheeler 0. § 551. Sec State ». Pugh, 7 Jones N. C.

C. 23¢; Walker's Case, 5 City Hall 61,

Recorder, 137; Btage’s Case, 5 City ¢ Law ». Com., 75 Va. S85.

Hall Rec. 177, cited 5 Bosi. L. Rep. 5 B. v, Eldershaw, 3 C. & P, 394

N. 8. 364; State ». Doherty, 2 Tenn. R. ». Groombridge, 7 C. & P. 582; R.

80, v. Thilips, 8 C. & P. 736; R. v. Jordan,
i Fofra, § 94 a. : 8 C. & P. 118; R. ». Brimilow, 2 Mood.
# 1 Hale, 630. And see R. v. Elder- C. C. 122; §. C.,9C. & P. 366; State

CHAP, TIL]  INFANTS, [§ 74

offence.t As to other misdemeanors attended with a notorious
breach of the peace, such as riot, battery, or the like, an infant is
liable under the above limitations,? and he is indictable for perjury
or cheating.? But it is othorwise az to quase civil suits. Thus,
an infant under tweniy-one is not responsible for not repairing a
bridge or highway, or other such acts of omission of civil duty,?
though he may be convicted on a penal statute.® An infant under
seven cantot be punished criminally for a nuisance on his land.®

§ T1. As will hereafter be seen, an infant over fourteen, who
falsely claims to be of age, and thus obtains money, i8 1,000 15
indigtable for obtaining money by false pref.enc(?s." B.ut. ?;fs?:cpm-
this can only be done when there is nothing in the in- sentatious
fant’s appearsnce to put parties dealing with him on as £o age.
inguiry as to the true facts.

§ 72. Upon a presentment against an infant for a misdemeanor,
he has a right to appear and defend l.nmse.lf in person or
by attorncy, and it iz an error to assign him a guardian, fant may
and to try the case on a plea pleaded for him by the g{}%ﬁ;;y
guardian.?

§ 78. When age can be ascertained by inspection, the court and
jury must decide.® But ordinarily opinion oi.' medical Agesinfer. |

experts is admissible to prove age.® And age is gene- =pie from

-raily inferable from circumstances. stances.

§ T4. We have elsewhere seen™ that no conviction should be
permitted to rest on a confession without proof of the
corpus delicti, and that a confession is dependent for Confes .
credibility on the character and ciycumstances of the ﬁ?sf;lﬁg
declarant. To children these cautions are peculiarly
applicable, as from their immafurity and inexperience they are

* 1 Hawk. o. 64, 5. 35, T Iufra, § 1149, See People ». Ken-

shaw, 3 C. & P. 396; B. ». Groom-
bridge, 7 C. & P. 582,

3 R, v, Philips, 8 G. & P. 736: R. ».
Jordan, 9C. & P, 118 ; Lowis . L. 558.
But see conira, People v. Randolph, 2
Parker C. B. 174; Williams ». State,
14 Ohio, 222; Moore ». Btate, 17 Ohio
2t. 521, where the presumption is held
tebuttable; and see more fully infra,
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r. Bam, Winsgton, N. €, 300; Stato v
Pugh, TJoues N. C. 61. Sco contra, Com.
v. Green, 2 Pick. 380; People ». Ran-
dolph, 2 Parker C. R, 174; Williams
v. Btate, 14 Olio, 222,

§ R. v. Brimilow, 2 Mood. C. . 122;
9 C. & P. 366, 8. C.

¥ State », [landy, 4 Harrington, 566.
Infra, § 551,

8 1 Hawk. c. 24, 5. 25.

# 1 Hale, 20, 21; 4 Bla. Com. 22;
Bullock ». Babeock, 3 Wend. 391.
3 3 Bae, Abr. Infaney (H.). Inufra,

§5 11458-9.

1 B, v. Button, 5 N. & M. 353 ; Bla,
Com. 22 Co, Lit. 267.

5 Beo 4 Bla. Com. 308,

¢ See People ». Townsend, 3 Hill N.
X. 479.

dall, 25 Wend. 399 ; infra, § 1135,

2 Word ». Com., 3 Leigh, 743. Bee
as to Massachusetts, Com. ». Donahue,
126 Mass. 51.

9 State v. Arnold, 13 Ired. 184 ; Peo-
ple v. Townsend, 3 Hill (N. Y.}, 470,
See supra, § 70; Whart. Cr. Ev. § 310.

0 &tate v, Bmith, Phill. (N. C). L. 302,
As to burden of proof ses supra, § 68,

It Whart. Cr. Liv. § 532.
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likely to indulge in loose talk. But a child’s confessions, if not

elicited by threats or promises, are technieally admissible against
him,!

IlT. FEME COVERTS.

§ 75. There is no technical ohjection to an indictment naming
_ the wife singly, It iz not necesgary that the hushand
odlictment should be included as a joint defendant, even though

lf%gﬁ“ }:Ee'wa-s ]iv%ng with_her at the time? or was jointly par-
agnivst ticzpant with her in the offence, which is 3 matter of
wife slone,

defence.® But it is right and proper, in the latter cage,
that there should be a jeinder, and though a nonjoinder is mno
defence, and is not demurrable, the court may on motion compel
it.* The husband may be singly indicted for his wife’s acts done
under his command® or in case of misdemeanors, in his presence
with his knowledge and apparent assent,’ or, in cases where the busi-
- ness of the house is at issue, for her acts in their common home.”

OHAP, IIL] MARRIED WOMEN. [§ 78.

entry and detainer;! for stealing and receiving ;2 for murder ;® and
for treason.t '

After a conviction of hugband and wife jointly, of a severable
offence, the court may affirm the judgment as to the husband, and
reverse as to the wife.® But wherce the offence is joint, the wife
cannot be convicted without the hushand 6

§ 77. ¥ a feme covert be indicted as a feme sole, her proper
course 13 to plead the misnomer in abatement, for if she iz
pleads over, she cannot take advantage of it.Y She must misnorer
aver her marriage in her plea, and prove it affirmatively.? Slhisﬁffmi]nt
The practice on such a plea is elsewhere discussed.? "
But notwithstanding she is thus precluded from setting up misnomer
as a bar, she may, so it has been held, make the defence of marital
coercion, though she has pleaded not guilty to an indictment charg-
ing her as a feme sole0 :

§ 78. By the English common law, if a wife is party to a crime
under her husband’s direct command and constraint she

The indictment need not negative coercion.?
§ 76. Indictments against wife jointly with hushand are good on
their face, and will be sustained on demurrer, on arrest
toinaiet.  Of Judgment, or in error® And this mle has been
ments specifically applied to indictments for assault and bat-

And so zs

s
ﬁ%ié?%g tery ;! for keeping a bawdy house ;" for keeping & gam.
;‘(ﬂﬂﬁ‘;ﬁ ing house ;¥ for keeping a tippling house ;3 for forcible-

! R. ». Wild, 1 Mood. C. €, 452; R.
». Upchurch, Tbid. 485; Mather ».
Clark, 2 Aik. 20%; Bfate v. Gnild, &
Halst. 163; Btate ». Bostick, 4 Har-
ring. 563,

¢ R. ». Fenner, 1 Biderfin, R. 410;
2 Keble, 468 ; R. # Jordan, 2 Keb.
634; R, ». Foxby, 6 Mod. 178; R. ».
Berjeant, 1 Ry. & Mood, 352; Com. .
Lewis, 1 Met. 151 ; State v Collins, 1
MeCord, 355,

? Bomerset’s Case, 2 Bt. Trials, 966
(1816} ; R. v. Crofts, 2 Btrange, 1120,

* Rather v, Btate, 1 Porter, 132,

§ Bee Com. v. Barry, 115 Mass, 146 ;
Mulvey v. State, 43 Ala. 318,

¢ fafre, § 1609 ; Hensley p. Btate, 52
Ala. 18.

i Fufra, § 1509,
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& State ». Nelson, 29 Maine, 329,

% L. ». Hummond, 1 Leach, 499; R.
t. Mathews, 1 Eng, L. & E. L&, 549; 1
Den. C. C. 596; R. v. Dixon, 10 Mod.
835; B. », Cruse, 8 C, & P. 541 ; Rtate
v, Netson, 2§ Me. 329 ; State », Fotter,
42 Vi, 495 Com ». Trimmer, 1 Mass,
476; Com. vw. Tryon, 99 Mass, 442,
Btate v. Bentz, 11 Mo, 27 State .
Parkerson, 1 Strobh. 169.

I B. w. Cruse, § G, & P. 541; State
v, Parkerson, 1 Strobh. 169,

L R. » Williasms, 10 Mod. 63; 1
Hawk. ¢. 1, 5. 12 Staie », Bontz, 11
Mo. 27,

¥ B. 2. Dizon, 10 Mod. 335.

8 Com. ». Murphy, 2 Gray, 510.
Infra, § 1509,

is entitled to acquittal; and though by some of the old i pre-

sumed to

writers an exception is made in cases of treason, mur- beacting

under her

der, and robbery " the weight of authority is against this husband’s

egercion

exception.’® It is also a doctrine of the samo law that if Spey, o

a crime of minor grade be committed by a wife in om- 0perating
pany with or in the presence of her husband, it is a
rebuttable presumption of law that she acted under his immediate
coercion.™ It is, however, conceded, that if she commit a erime of

1 State v. Harvey, 3 N. H, §5.

2 R. v. M"Athey, 9 Cox C. C. 251,

3 R. v. Cruse, 8 (. & P. 541 ; Com.
v, Chapman, Phil, Pamph. 1831.

4 Bomerville’s Case, 1 Anderson R.
104,

§ R. v. Mathews, 1 Eng. L. & E. 549 ;
I Den. G. C. 598,

& Rather v. State, 1 Porter, 132,

7 R. v. Jones, J. Kel, 37: Whart. Cr.
P & Pr. §§ 96, 223 et seq.

& R. v. Atkinson, 1 Russ. on Cr. 35 ;
R. v. Hasaall, 2 C. & P. 434; R. ».
Woodward, 8 C. & P, 561; R. v. Me-
Ginnes, 13 Cox C. C. 391; B. v». Tar-
pey, 12 Cox C. C, 45,

VOL. L—T

in ¢rime.

® Whart. Cr, Pl. & Pr. § 423; Com,
v, Neal, 10 Mass, 152 ; Com. », Eagan,
103 Mass. T1.

© 7, 8. v De Quilfeldt, 2 Or. L. Mag.
214 ; 11 Rep. 455.

t fafra, § 94; Russ. on Cr, 19-22:
R. ». Btapleton, Jebb., 93; 1 Cr. & D.
163; R. v. Knight, 1 C. & P. 116 n.

2 Greaves's Notes to 1 Russ. on Cr,
19-24,

B fafra, § 210: 1 Hawk.c. 1: R. ».
Bmith, 8 Cox C. C. 27; R. ». Cohen,
1 Cox C, C.-99; Com. ». Eagan, 103
Mass. T1; State v. Williams, 65 N. C.
398 ; Davis v, Btato, 15 Okio, 72 ; Miller
v. State, 26 Wis. 384,
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her own voluntary act, or by the bare command of her husband in
his abgence,! or, as it is held by the old writers, if she be guilty of
treason, murder, or robbery, or any other crime, malum én se, and
prohibited by the law of nature, or which is heinous in its character,
or dangerous in ite consequences, even in company with or by
command of her husband, then she is punishable as much as if she
were sole? It may be guestioned, however, whether the coer-
cive presence of the husband, if a defence at all, is not a good
defence in all cases, and whether the exception taken as to the
higher grades of felonies can be maintained.® The difficulty, how-
ever, 18 in finding, in the present state of society, when the husband
is as likely to support the wife if she is engaged in doing wrong, as
the wife is to support the husband, any reason on which the pre-
sumption ig to rest.* And the presumption of coercion is rebutted
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to put the wife under the husband’s supervision, though the parties
are not at the time in the same reom.! The presumption is, however,
primd facte only, and may be rebutted, either by showing that the
wife was the instigator or more active party, or that the husband,
though present, was incapable of coercing, as that he was a cripple
and bedridden, or that the wife was the stronger of the two, or that
she wag exercising a free volition,? or that the husband was not so

by proof of independent criminal action on the part of the wife,3
§ 9. In any view, while proximity of the husband at the time of
the commission of the erime is necessary to enable this pre-

Presump-
tion is re=

sumption to apply,® such proximity by itself starts the pre-

buttable.  gumption.’ It-is sufficient if the proximity is ncar enough

1 Com. ». Feemey, 13 Allen, 560;
Bailer ». People, 77 N. Y. 411; State
v. Camp, 41 N. J. L. 306. BSee Btato
v. Haines, 35 N. H. 207 ; State ». Pot-
ter, 42 Vi, 495,

2 ] Hale P. €. 45 ; Hawk, bk.i.¢c. 1
1 Black. Com. 444; R. ». Enight, 1
C. & P. 116; Com. v. Keal, 10 Mass.
164.

% 1 Russ. on Cr., by Greaves, 18, 25,
note ; R, ». Manning, 2C. & K. 887;
R. ». Smith, 8 Cox C. €. 27; R. v,
Wardroper, 8 Cox C, C, 284 ; Miller ».
State, 25 Wis. 384,

¢ By the N. Y. Penal Code of 1882,
§§ 17, 24, the presumption is abol-
ished. 8ir J.F. Btaphen, Dig. C. L.{note
to article 30), writes: ° Burely, as
matters now stand, and have stood for
a great langth of time, married women
ought, as regards the commission of
crimes, to bo on oxactly the same foot-
ing as other people. DBut owing partly
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te the harshness of the law in ancient
times, and partly to its uncertain and
fragmentary condition, it is disfigured
by a rule which is iolerable ounly be-
cause it iz practically evaded on almost
every occasion where it ought to be
applicd.”

8 R. & Price, 8C. & P. 19 R. ».
Torpey, 12 Cox C. (., 45; State
Cleaves, 89 Me. 208 ; Btate ». Harvey,
3 N. H. 65; Com. v. Eagan, 103 Mass.
Ti; Com. u. Dratt, 126 Mass. 462;
Goldstein v. People, 82 N. Y, 231 Ukl
v. Comn., 6 Grat. 706 ; People ». Wright,
38 Mich. Y44, and other cases cited,
Whart. Cr, Bv. § 733,

¢ Whether proximity is near enough
to imply control, see State v. Shee, 13
. L 533,

71 Hawk. ¢, 1, 5. 9; 1 Hale, 47;
Dalt. . 157; 4 Bl. Com. 29; 1. ».
Cruse, 8 ¢, & 1. 541; 2 Moody C. C,
53, 8. C.; R. ». Dixzon, 10 Mod. 335;

R, ». Feoper, 1 id. B, 410; B. ».
Jordan, 2 Keble, 634; R. ». Crofts, 2
Strange, 1120; R. ». Taylor, 3 Burr.
1679 ; R. ¢. Serjeant, 1 R, & M, 352,
R. o Price, 8 C. & P. 19; R. ». Brady,
3¢Cox C. C. 425; R. v. Hill, 1 Den.
C. C. 463 ; R. »v. Colen, il Gox C. C.
99 ; R. ». Hughes, 2 Lewin, 228 ; State
v. Nelson, 20 Me. 320 ; State». Harvey,
3 N. H. 45; State ». Potter, 42 Vt.
4943 Com. v. Martin, 1 Masz. 348;
Com. v. Trimmer, I Mass. 476; Com.
v Neal, 10 Mass. 162 ; Com. ». Lewis,
1 Met. 151 ; Com. v. Butler, 1 Allen, 4;
Eagan ». Com., 103 Mass. 71; Uhkl's
Case, 6 Grat, 706; Davis v. Btate, 15
Ohie, 72; Jones », Btute, 5 Blackf.
141; State v. Williams, 65 N. C. 599,
State », Collins, 1 MeCord, 355; State
#, Parkerson, 1 Strobh. 16%; State v.
Bentz, 11 Mo, 27.

1 R. v Conolly, 2 Lewin, 229 ; Com.
v. Weleh, 87 Mass, 583 ; Com, », Mon-
sey, 112 Mags, 289,

® Btate v. Cleaves, 79 Me. 208 ; Quin-
lan & People, § Parker C. R. §; Cassin
v. DeLancy, 38 N. Y. 178; Bellers r.
People, 77 N. Y.411; Tabler o. State, 34
Ohio 8t. 127 ; State ». Parkerson, 1
Strobh. 169 ; see 1 Russ. on Cr. 21; R,
v. Btapleton, 1 Cr. & Dix, 163; Jebb,
195; R. » DPriee, 8 C. & 1. 18; R. v,
Cruse, & C. & P. 553 ; R. ». Torpey, 12
Cox C. (. 45; 2 Mood. C. C. 53; R. v
Matthews, 1 Den. C, C. 596; R. w.
Cohen, 11 Cox C. C. 59; 18 L. T. 4589 ;
Com. ». Trimmer, 1 Mans. 470 ; Com.
v. Bagan, 103 Mass. 71; Uhl’s Case, 6

Grat. 706 ; State v. Williams, 65 N. C.
308 ; People v, Wright, 38 Mich. 344
Miller ». Btate, 25 Wis. 884. Under
Arkansas atatute, see Bdwards v, State,
27 Ark. 493,

Where a wife, by the incitement of
her husbhand, but in his absenee, know-
ingly uttered a forged order and certi-
ficate for the receiving of prize mouney,
it was held that they might be indicted
together, the wifo as prineipal on the
49 GGeo. I1L e. 123, and the hasband as
accessory before the fact, at common
law. Morris’s Case, 2 Leach, 1096; 1
Russ. 18; R. & R, C. C, 270, And
see R. ». Atkinsom, cited 1 Rugs, on
Cr, 36; RB. ». Hill, 3 New Sess. Cas.
648 ; 1 Den. C. C. 453 ; 1 Temp. & M.
150. Bee 1 Russ. on Cr. 21: R. v
Hughes, 2 Lewin, 228; ¢f. 1 Russell,
21 R.w». Hill, 3 New Sess. Cas. 648; 1
Den. C. C, 453, Tn a later case, how-
ever, the common sergeant, after con-
pulting Bosanguet aud Coltman, JJ.,
held that the wife was entitled to an
acquittal on an indictment for connter-
feiting, where it appeared that she
unttered the money in the pregence of
her hushand. R. ». Price, 8 C. & P.
1%, And a woman who went from shop
to sliop uttering base coin, her husband
accompanying her each fime to the
door, but not geing in, wes helden by
Baylay, J., to be under Lier husband’s
coercion. M&, Durham Spring Ass.
1429 ; Matthew's Digest, 26 ; Conolly’s
Caze, 2 Lewin, 229,
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near at the time as to sustain the presumption! 8o, if a woman
receive stolen goods into her house, knowing them to be such, or
lock them up in her chest or chamber, her husband not knowing
thereof ; if her husband, so soon as he knows the fact, forsake his
house and her company, and make his abode elsewhere, he is not
to be charged for her offence ; though the law otherwise will im-
pute the faulb {o him, and not to her2 And ordinarily the pre-

1 Pecple ». Bellers, T7 N. Y. 411,
citing R, ». Buncombe, 1 Cox C, C. 183,

® Dalt. ¢, 157.

BirJ. F. Stephen {Dig. Crim. Law, art.
30) summarizes the law as follows :—

“If & married woman commits a
theft, or receives stolen goods, know-
ing them to be siolen, in the presence
of her husband, ghe iz presumed to
lave acted under his cocrciom, and
such coercion excuses her aet; but
thiz presnmption may be rebutted if
the circumyiances of the case show
that, in point of fact, she was not co-
ercud. '

f¢It ig uncertain how far this prin-
ciple applies to felonies in general.

**It does not spply to high treason
or murder,

It probably dees not apply to rob-
bery. .
“If applies to uttering counterfeit
eoin.

It seems to apply to misdemesanors
generally.”

" In a note it is said: “ As to high
treason, murder, and robbery, seo 1
Hale P. C.44; Dalton, e.157: 1 Hawk,
P. C. 4; R. v. Buncombe, 1 Cox C. C.
183; but as to robbery, ses Mr. Car-
ringion’s argument in R. ». Cruse, 8
C. & P. bb6. In R. ». Torpey, the
present recorder of London held that
the doctrine applied to robbery, 12
Cox C, C. 45. As to misdemeanors
in general, see note to K. v. Price, &
C. & P. 20: apd 1 Ruse. Cr. p, 145,
note {b) bthed. See, too, R. z. Torpey,
' 100

12 Cox C. C. 45. As to uttering, see
R. v Priece 8 C. & P.19. As to false
swearing, B. v, Dicks, 1 Russ, Cr. 34,
4th ed.

in People ». Bellers, 77 N, Y. 411,
it iz held that if the wife steals of her
own will, or by the bare command or
procurcment ¢f her husband, she is
not exeused, citing R. v. Buncombe, 1
Cox C. C. 183; R. v. Hughes, 1 Ruse.
on Cr, ¥22 (41}, And that, as in the
case before the Court, the alleged hus-
band was two hundred feet or more
away from the prisoner at the time of
the larceny, it was not error for the
trial court to call the attention of the
jery 1o the fact, and to chargo that’ it
was for them to say whether it did not
rebut the presumption of eoercion, and
whether she was in hiz presenco.

Where a hosband and wife were
convicted jointly of receiving stolen
goods, it was holden that the convie-
tion of the wife conld not be supported,
thongh she had been more active than
her husband, because it had not been
left to the jury to say whother she re-
ceived the goods in the absence of Ler
busband. R. ». Archer, 1 Mood. 143,
A married woman who swore falsely
that she was next of kin to a person
dyiug intestate, and so procured ad-
ministration o the cffects, was held
responsible for the offence, though her
husband was with her when she tock
the oath, R. », Dicks, 1 Russ. Cr. 34
(4th ed.), BSo, where a husband de-
livered a threatening letter ignorantly,

CHAP. IIL] MARRIED WOMEN, (8 81.

sumption works as much against the husband as it does in favor of
the wife,!

§ 80. When the offence is one which, from the pature of things,
iz imputable to the husband, the presumption of his ex- For of.
clusive agency is peculiarly strong. Hence, a feme funces ais-
covert, on whose premises her husband has erected f:;;f:::;fe
a nutsance, cannot be punished eriminally for its exist- 'ﬁhif:b'l;-‘;‘_ld:
ence.? DBut the hushand and wife together may be in- marily

. . . indictable.
dicted for forcible eniry and detainer, though in such
case the wife’s punishment will be nominal ;¥ and it is said that a
maztied woman, by her own act (but not in respect to what is done
by others at her command, because all such commands of hers are
void), may commit and hence be indictable for the same offence.
In such case the fine, set upon the wife, shall not be levied upon
the husband ; for the husband is to be charged for the act or de-
fault of the wife only when he is made a party to the action, and
judgment is rendered against him and kis wife.

When tho injury comes from a breach of duty exclusively im.
posed on a husband, e. g., providing food to an appreutice, the
wife, being merely the servant of the husband, she will not be
answerahle for the consequences of his breach of duty, however fatal,
though she may be privy to his conduot.’

§ 81. A wife living apart from bher husband may be indicted
alone, and punished for keeping a disorderly house, or house of
ill-fame;® nor is it any defence that the husband was business

as the agent of the wife, she alone was ¢ Tufra, §5 1422 o seq.; see People
held to be pumishable. R. v. lHam- =z Townsend, 3 Hill N. Y. 479,
mond, 1 Leach, 499 (3d ed.). ¥ Btate v. Harvey, 3 N. H. 65.

A married woman who, in the ab-
sence of her hushand, sells liquor ille-
gully, is responsible, unless she prove
that she did so under his command or
infleenes.  Com. ». Murphy, 2 Gray,
510; Com. ». Butler, 1 Allen, 4. Sce
Com. v. Welch, 97 Mass. 593, Infra, §%
81, 1509. The husband’s declarations
to & third party, that the wife acted
under coercion, are inadmissible, being
hearsay. Hdwards ». State, 27 Ark.
493.

! Btate v. Boyle, 13 It. I. 537,

t Dalt. ¢. 128 ; Hussey's Case, 5 Co,
Rep. 12%; Foster's Case, 11 Co. Rep.
107 ; Burn’s Justice (29th ed.), tit.
Wife.

5 R. ¢, Bquire, infra, § 83, Btafford
Lent Assizes, 1799; Burn’s Justice,
29th ed., tit. Wife. Bes 1 Russ, on Cr,
490-1.

§ R. v. THxon, 10 Mod. 335 ; Com. o,
Lewis, T Met. 151; State », Collins, 1
MeC. 355 Btate e, Bents, 11 Mo, 2.
Infra, §§ 1465, 1509,
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manager of the house,! So she may be indicted together with her
For of: husbaud, and punished with him, for the same offence ;
{i’::fﬁgl;- for the: ma_lfeasance. relates to the goverument of the
imputaple 10USE, in which the wife has a principal share, and consti-
};p‘:iilf:ﬁhe tutes an offence which may generally be presumed to he
rily indiet- managed by the intrigues of her scx.? She may be in-

dicted for keeping a gaming house? and when, in the
absence of her husband, though in the house where they live and
trade together, she sclls intoxicating liquors under such circum-
stances as would, but for her coverture, prove her to be a common
geller, she may be indicted as such, unless it appears that she acted
by his command or under his coercion or influence.*

As has beeu already incidentally noticed, the ¢ married women’s’
acts, conferring particnlar business privileges on married women, do
not change the common law rules of marital eriminal responsibility.s
Ilence, the husband is indictable for the wife’s act in the illegal sale
of lguor in their common domicil &

§ 82. It has been held that in cascs of conspiracy and riot it
In riot ang W11 1ot suffice io join the husband and wife alone ; and
conspiracy  if gll the parties named, except the husband and wife,

mus L

;t.ic%l{{ie: be acquitted, judgment against the latter will be ar-
“band and rested.” But if an overt act be performed hy the wife
wife, apart from her husband, in execution of a conspiracy
concerted by her, or concerning matters distinctively belonging
to her sex, it may be questioned whether in such case she is not ag
“independent person,

§ 83. The better opinion is, that in cases whero a married woman
Distingiive  DCItES her hushand to a Ifelony, she is an accessary be-
;3}:2;{;:123 fore the fact ;® but she cabnot be treated as an accessary

" after the fact for receiving her husband, knowing that

1 Com, #, Cheney, 114 Maszs, 281, 115 Tbid. 146, Ses Nolan . Traber, 49

#1 Hawk. e. 1, 5. 12; State ». Md. 460. Supra, § 78; infra, § 1509,
Bentz, 11 Mo, 27.  Swpra, § 786. § fnfra, § 1609,

3 R, v. Dixon, 1¢ Mod. 335. " 1 Hawk. ¢. 72, 5. 8; Com. r. Man-

¢ Com. ». Murphy, 2 Gray, 510, son, 2 Asbmead, 31; disapproved,
Suém_-a, § 7. however, in  Casper ». State, 47 Wia,

Com. ». Wood, 97 Mass. 225: 535 Infre, § 1392; Whart. P1. & Pr. §§

Com. v. Gannon, 97 Ihid. 547; Com. 305, 755,

v, Welsh, Ibid, 593; Com. v. Barry, 1 Hale, 516; 2 Hawk. c. 29, s. 34,
102 o
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he has committed a felony ;' nor for receiving goods felouiously
stolen by him 2 wor for concealing a felony jointly with her hus-
band.® As we have seen, she will not be answerable for her hus-
band’s breach of duty, however fatal, though she may be privy to
his misconduct, if no duty be east upon her, and she be merely
passive.t A husband can be convicted of knowingly receiving goods
stolen by his wife,® bub not of receiving goods which she had pre-
viously received without his cognizance, and passed to him.®

IV. IGNORANT PERBONS.

§.84. If ignorance of a law were a defence to a prosecution for
breaking such law, there is no law of which a villain Tgnorance
would not be serupulously ignorant. The more brutal, of lawno

. 3 | . . defence to |
in this view, a man becomes, the more irresponsible an indiet-

would he be in the eye of the law, and the worst classes i‘:f.i‘,f.,fﬁ;‘;f
of society would be the most privileged. No penal law Las.

could be enforced, because there is no penal law a knowledge of
which, by a due degree of self-stupefaction, conid not be precluded.
As, however, it i3 a postulate of penal laws that they should be

obeyed, it is & condition of those laws that ignorance of them should

be no defence to an indictment for their violation.”

1 1 lale, 47; R. v. Manning, 2C. &
K. 837, 888.

2 R, », Brooks, 14 Eng. Law & Eq.
530; Dears. C.C. 184; 6 Cox C. G,
148,

1 Ihid. ; 1 Hawk. . 1, 5. 10.

4 R. v. Squire, 1 Russ. 80, 678 (34

ed.y; Jerv. Arch. (8th ed.) 1T. Supre,’

2 80,

5 Sce infra, § 992; R. ». M'Athey, L.
&C. 250; 9 Cox C. C. 251,

% R. v. Dring, 7 Cox C. C. 382;
Dears. & B. 329,  Infra, §592.

7 fee Whart. on Neg. § 411, where
this question iz fully discussed ; Whart.
Cr. Ev. § 717, as to presumption of
knowledge of law. For rulings to this
effect in eriminal cases see R. ». Price,
3 Per. & D. 421; 11 Ad. & E. 727; R.
v. Fsop, 7 C. & P. 456 ; L. ». Good, 1
Car. & K. 185; R. ». Hoatsom, 2 C. &
E. 777; The Anmn, 1 Gallis, €2; U, 8,

v. Anthony, 11 Blatch. 200; U, 8. ».
Learned, 11 Iut. Rev. 149; Btate wv.
Goodenow, 65 Ms. 30 ; Com. ». Bagley,
T Pick. 279; Com. ». Elwell, 2 Met.
150 ; Com. v. Goodman, 97 Mass. 117,
Com. ». Emmong, 98 Mass. 6; Peopls
w, Powall, 63 N. Y. 88 ; Cutler v. State,
36 N. J. L. 125; Grumbine », Btate, 60
Md. 355; Winehart ¢, Btate, & Ind.
30 : State v, Bayett, 10 Ired. 338 ; State
v. Bryson, 81 N. C. b95; Schuster ».
State, 48 Ala. 199; Hoover v. State,
59 Ala. 57; Waulker ». State, 2 Bwan,
257 ; Whitton v State, 37 Miss. 379,
Bee Brent oo State, 43 Ala. 297, to the
effect that the presnmption of knowl.
edgzo of law does not extend to future
contingent interpretations of statutes.
That ignorance of law is no defence to
an indictment for misconduct in office,
or usurpation of office, see infrae, § 1582,
Wayman v, Com., 14 Bush, 467 ; and.
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It is no defence to an indictment for a erime that it was the cus-
tom of the country to do the act that constituted the crime.?

80 a9 to ilegal voting, infra, § 1835,
As to conscientiousness as a defence,
see infra, §§ 336, 1715 ; that a foreigner
cannot sct up this defence, see R. o
Barronet, Doars, 51; K. ». Hsop, 7 C.
& P. 456 ; Cambioczo v. Maffett, 2 Wash.
C. C. 58. But that such defence may
be set np in mitigation of punishmnent,
sce R, », Lynn, 2 T. R. 733; 2 Leach,
bel,

Belief in the nnconstitutionality of
a law ; belicf in its viclation of higher
law ; belief in itg conflict with consci-
antious daty, will be no defence to an
indigtment for disobedicmce to such
iaw. U.B. v. Reynolds, 98 U, 8. 145,
And even a conscientious belicf that
an aect is right (e. ¢., labor by a Jow on
Sunday in contravention of the Sun-
day laws) will mot prevent such aet
from being indictable when mada so by
the State. Com. v, Has, 123 Mass.
40; Bpecht v. Com., 8 Penn. St. 312;
though see eontra, Cincinnati ». Rice, 15
Ohio, 223 ; infrae, § 1431.

In this respect the Roman common
law iz more tender than the English.
When an offence is such jure gentium,
then all persons are expected to have
notice that it is prohibited, and are
liable to punishment for its commis-
sion. Butit is otherwise, by the Ro-
man law, when a governinent makes
an act, in itself innocent, penal. In
this case ignorantia et error juris is a
defence, unless there be notice either
express or implied. BSee Savigny, Sys-
tem, iii, pp. 111, 326, Indecd, there
were ccrtain conditions in which igno-
rantic legisis cheritably assumed. Thus,
for instance, the female sox (—

“D. de L. Corn, de fals. (48. 10.)
L. 38, § 2..D. ad L. Tul. de adunlter.

(48. 5.) Bo of infancy: L. 35.§ 4.
D. eod. Bo of rusticity: L. 7. § 4. D.
de fnrisdict. (2.1.) L. 3. § 32, D. de 5C.
Silan. (2§, 5.) So of military services:
L. 5. C. de his qui sibi adscrib. (4. 23.)

The later doctrine is thus stated by
Bochmer, a3 eited by Geib (Lehrbuch,
ete., § 71} :—

“ Inris ignorantia econtra delicta legi-
bus communibus comprobensa vix al-
legari potest, tum quod talia ex recta
ratione iam imnolegeant, . . . . Faci-
linz eins ratio habetur cirea delicta
solis legibus positivis particularibus
determinata, quia harum ignorantia
execnsatior, nee tantopere culpusa est,
praeterca his sacpe prohibetur, de quo
e somniando quidem guis cogitavit,?

Of the role in the text a marked
illustration iz to be found in a ecase
decided by Fudge Hunt, of the United
States Suprews Court, at Canandaigua,
Now York, in June, 1873. The de-
fendant, Snsan B. Anthony, was in-
dicted for illegaily voting for repre.
sentative to Congress, in November,
1872 In defence she put in evidence
the opinion given to her by learned
counsel to the effect that she was so
entitled to vote. Judge Hunt, how-
ever, in hiy charge to the jury, alter
discussing the guestion on its general
relations, said : “The prineciple is the
same in tho case before us, and in all
eriminal eascs, The precise question
has been several times decided, viz:
that ona illegally voting was bound
and was sssumed to know the law.
(To this is cited Hamilton v. People, 57
Barbour, 625 ; State r. Boyett, 10 Ired.
336 ; Btate v. Hart, 6 Jones N. €., 369 ;
MeGuire v, State, T Humph, 54, And
see Com. v. Bradford, 9 Met. 268.) No

i Bankers v. State, 4 Ind. 114; Pean.

v Lewis, Add, 279; U. 8. v. Reynolds,

ut supra. See State v. Burnham, 56 Vi, 445,
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§ 85. A distinction, however, is to be noticed in respect to cases
in which the gravamen is negligent ignorance of law. 5 . .
A public officer, or a lawyer, for instance, 13 charged dictments

with such nvegligent ignorance,

) .. for negli-
producing injury to genccin
spplication

another. In such case ho is bound to show that he had i,
the knowledge of the law usual with good specialists of Dom-wpeck-

aligt not

his class. On the other hand, if I throw business into chargeable

with igne-

the hands of an agent not professing to be a specialist in  rance of

the law, he is not liable to me for negligence in not

specialty.

possessing knowledge that he did not pretend to; in other words,
ke iz not chargeable with eulpa levis. I may prove that he cntered
into the agency without such knowledge ; yet this will not be enough

system of criminal jurisprndenece can
be sustained npon any other principle.
Assuming that Miss Anthony believed
she had a right to vote, that fact con-
stitutes no defonce if in trntk she had
not the right. BShe voluntarily gave
a vote which was illegal, and thns is
sabjeet to the penalty of the law."
The defendant was convicted, and
shortly afierwards the inspeectors of
election, who registered the name and
received the votes of Miss Anthony and
her co-defendants, were placed on trial.
The proof cn the part of the proseco-
tion was similar to that in the case of
Miss Anthouy. The defemce proved
the good faith of the parties accused in
receiving the votes, and rested. The
defendants’ counssl asked the court
to ¢harge the jury, that if the jury
believed that the defendants acted
honestly and according te their best
judgment, and had only erred in judg-
ment, they shonld be acguitted. This
the court refused. Judge Hunt then
anneunced his decision, overrnling the
dofence, and stated that instead of
ordering 5 verdiet of guilty, as he did
in the case of Miss Anthony, he would
gnbmit the case to the jury, with the
instructions that there was no justifi-
cation for the act of the defendants,

and that in effect they wore all guilty.
A verdict of guilty was subsequently
rendured, which was sustained by the
eourt. U. 3, ©. Anthony, 11 Blatch.
200; U. 8. v, Taintor, 11 Blatch. 374.
See tlris case criticized 2 Gireen’s C. R.
218, 244, 275, b8%; U. B, v. Taylor, 3
MecCreary, 505.  In State », Goodenow,
65 Me. 30, it was held no defenes to an
indictment for adultery that the de- '
fendants believed that the female de-
fendant, her husband having married
again, could lawfully marry, and that
they were so advised by the magistrate
who marricd them, they relying upon
the opinion of the magistrate in good
faith. See R, v. Lucy, C. & M. 511;
State v, Welsh, 21 Minn. 22 ; Minor ¢
Uappersett, 53 Mo. 58.  JTnfra, § 1835,
In Hoover », State, 59 Ala. b7, it was
held that it was not admissibls for the
defendant, on an indietment for mis-
cegenation, to prove that he was ad-
vised that the act was lawful, there
being at the time an express decisien
of the Baopreme Court to that effect.
In The Ann, ¥ Gall. 62, it was hold
that ignorance of an embargo law was
no defence to an indictment for viola-
lation of its prohibition, though it was
impossible for the defendant to have
known of the law.
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to sustain a verdict against him. He will be only liable in this
respect for gross neglizence, or eulpa late, which consists in not
knowing what every one ought to know. But if I employ him as
an expert in law; then he is negligeut if he enters upon the employ-
ment without due knowledge, and consequently is chargeable not
only with culpa lata, but in addition to this, with culpa levis, or
with negligence as a specialist.t At the same time it is essential to
remember that the knowledge required of a specialist is not perfect
knowledge—Tfor if this were cxacted no specialist could escape the
imputation of negligence—but such knowledye as specialists of the
class in question are, under the particular eirewmstances, accus-
tomed 1o possess.? . ;

A magistrate may seb up bond fide non-negligent mistake of the
law to an indictment for negligence ;¥ though it is otherwisc when

CHAP, IIL] IGNORANCE OF LAW, [§ 854,

goods under a claim of right, however erroneous;' in malicious
mischief, that the act was believed to be the exercise of a legal
right :2 in assanlt, that he committed an assault undor a mistaken
vonvietion of his legal rights;® in perjury, that the alleged per-
jury was under bond fide and intelligent advice of counsel ;* in
miscondaet in office, that the alleged misconduct was under ad-
vice of counsel.on a debatable question of law ;* or under a bond
fide non-negligent wmisconception of power.® If, however, the
jgnorance is the result of negligence, then the defendant may be
indicted for the negligence. And when the question dees not
depeud exclusively on intent, it is no defence that the act charged as
a crime was committed under the advice of connsel that it was lawful.?
But when the question is one of intent, such proof is admissible
though it must be proved that the defendant acted on it.5 , o,

such mistake iz negligent.*

§ 85 ¢. Cases, also, may occur in which evil intent is a condition

Mistake of

precedent to convietion, but in which a mistake of law; if

law admis- proved, would negative such evil intens. Ilere it is

gible to

negative admissible to prove such mistake of law.® Thus in lar-
evil intent.  geny it 1s admissible to prove that the defendant took the

! Bes Whart. on Neg. §§ 26, 418,
510, 520, 749; Miller ». Proctor, 20
Chio 5t. 442; and see Whart. on Cr.
Ev. § 724,

? Bee Whart. on Neg. §§ 52, 744-9,
and Montrien v. Jeffrys, 2 C. & P. 113,
where Abbott, C. J., declared that
neither atiorney, mor counsel, mnor
judge is expected to know all the law,
nor ta be lisble for mistakes into which
cantious men may fall, See, also, R, v,
Mayor, ete., L. K. 3 Q. B, 629,

# R. v Jackson, 1 T. R, 653; R. v
Fielding, 2 Burr. 719 ; Linford e. Fitz-
roy, 13 Q. B. 240; People v. Powell,
83 N. Y. 88; State ». Porter, 4 Har-
ring. 556 ; State v. Powers, 75 N. O.
281 ; State v. Gardner, 5 Nev. 377, See
Com. ». Bhed, 1 Mass, 227; People ».
Coon, 15 Wend. 277 ; State v. Cntter,
36 N. J. L. {7 Vroom} 126 : Jacobs .
Com., 2 Leigh, 709 ; State v. Gardner,
2 Mo, 22.
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t R v, Stukely, 12Mod. 493, Fnfra,
§ 1576.

B Sce R. v, Langford, C. & M. 602;
Cutter v. State, 36 N, J. L. 125; Dye
v. Com,, 7 Grat. 662 ; Whart. on Cont.
§ 188 ; Whart. Cr. Ev. § 724 ; 1 Eteph,
Hist. Cr. Law, 114, citing Burng ».
Newell, L. R. 5 Q. B, D, 454. * The
fact that an offendor is ignorant of the
lawisin nocaseanexcuse for his offence,
bat it may be relevant to the question
whether an act which would be a crime
if geeompanied by & certain intention
or uther state of mind, and not other-
wise, was in fact accompanied by that
intention or state of mind or not.”
Btephen’s Dig. Cr. Law, art. 33, citing
Barronet’s Case, 1 E, & B. 1, where it
wag held that if A, a foreigner, unae-
quainted with the law of England,
kills B. in a duel in Kngland, A.'s act
is marder, although he may have sup-

§ 855. When the question is whether a particular fact mistakes of

subsump-

or group of- facts falls under a particular rule of law, an  tion of

facts in

error in this respect is to be regarded as an error of fact.® |5,

posed it to be lawful. 8irJ. F. Btephen
adds the following illustration: A., &
poacher, seis wires for game, which
are taken by B., a game-keeper, under
tho aunthority of an act of parliament
(5 Anne, c. 14, 8. 4), of the existence
of which A, is igporant. A. forcibly
takes the wires from B., and is tried
for robbery, Uis ignorance of the act
is relavant to the question whether he
took the wires under a elaim of right.
R.v. Hall,3 C. & P. 409. In R.w.
Reed, Car. & Mar. 398, Coleridge, J.,
said: ° Ignorance of the law cannot
excuse any person, but, at the same
time, when the question is, with what
intent a person takes, we eannot help
looking into his state of mind, as if
& pecaon takes what he believes to be
his owm, it is impossible to say be is
guilty of felony.” Onthe other hand,
in U. 8. v Reynolds, 98 U, B. 145,
Waite, C. J., said: ‘‘Ignorance of a
fact may sometimes be taken as a want
of criminal intent, but not ignorance
of the law.”

 Infra, §§ 884-9. Bo as tomalicions
trespass, Lossen v, State, 62 Ind. 437.
See 2 Steph. Hist. Cr. Law, 114.

2 fufra, § 1072 a.

% Infra, §§ 455 of seq.

¢ Infra, § 1245,

8 Infra, §§ 1576, 1582,

6 State v, Gardner, 5 Nev, 377. Bee
U. 8. ». Railroad Cars, I Abb. U. 8.
1986.

711, 8. ». Aunthony, 11 Blatech.
200 ; State » Goodenow, 65 Me. 33
Com. ¢, Elwell, 2 Met. 18¢; Com: ».
Goodman, 97 Mass. 11i7; Com. w.
Emmons, 98 Mass. 63 Cutter ». Biate,
36 N. J. L, 125.

That an opinion of an attorney-
general is mo defence, vee Dodd ».
State, 18 Ind. 56 ; noris that of a jns-
tice of the peace. State r. Goodenow,
65 Me. 30; DBlack ». Ward, 27 Mich.
191,

2 Long ». People, 50 Mich. 249 ; in-
Frz, §§ 936, 1249,

Whart, on {ont. § 189,
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§ 86. Publication is the mode by which the wilj of the soverelgn,

as expressed through statute, is made known to the sub-
Statutes

uot opera.  JO0t:  The mere passage of = statute is not supposed to

E:El;?gé be a publication until a sufficient period of time has
elapsed to enable the statute to be made known to the

persons affected by it.t
In many jurisdictions, the custom is for statutes to contain
clauses specifying the time at which they shall operate ; and in some
States this is prescribed by constitutional limitation. As g rule,
however, as is already seen, it is mo defence (within the above
limits) that the statute under which the trial takes place was un-

known to the party indicted. In New York, it-is provided that no

act of the legislature shall take effect until twenty days after it is

Ignorance  P388€d, unless there be a special provision to the con-

or mistake t-,rary_2
of fact may

be proved § 87. Ignorance or mistake of fact is admissible for
gAY the purpose of negativing a particular intention.? Thus

! R. », Bailey, R. &R. 1, whera s par- was. He is not responsible for the an-
don was recommended on this ground; foreseen consequences. And with thig
Burnswv, Nowell, L. R. 5 Q. B. D, 454 ; accords ihe North German Code, § 224,
Bhip Cotton Planter, 1 Paine, 23 ; 1. 8. (0} If he acts ona false Lypothesis,
v, 14 Packages, Gilpin, 235; though  which, if it were correct, would Jjuastify
ge¢ The Ann, 1 Gallis. 62, cited supra, his act, this act cannot generally be
§ B4; [oard ». Heard, 8 Ga. 380, congidered a3 a crime. For the will

CHAP, IIL] IGNORANCE OF FACT. [§ 8%

if 5 man, supposing that he is killing & thief in his own house, kill
one of his own family, he will be guilty, not of mur(!er, but .:1t the most,
of negligent homicide ;' or if, under an erroneous impression that the
act is necessary in self-defence, he killed the supposed aggressor, tl:e
case is not murder, but is manslaughter or excusa-b?e homicide .f B0
a taking by mere accident, or in a joke,'or Fni.stakmg a.nothe'r 8 pll']o-
perty for one’s own, is not larceny ;® nor is killing a wrong amm.al ¥
mistake malicions mischief ;* nor is a false oath taken under advice of

. counsel, in the belief that the statement was true, perjury ;¥ nor is it

extortion for an officer to receive money honestly believed to be due.®
It has also been held that where an innocent merchant vessel so con-
ducts herself as to produce the belief she is pif‘atical, a vessel captar-
ing her is not liable to forfeiture.? A prosecution, also, cannot be sus-
tained for resisting an officer if it appear that the defendant hovestly
supposed the officer to be a private person® On the other hand,
we must remember that if an unforeseen consequence ensue from
an act which is in itseif ualawful, and in its origim?.l nature wrong or |
mischievous, the actor may be criminally -responmble for such con-
sequences, although against the party’s wish.® We way t'herefore
conclude that when & particular intent is necessary to cons.htute the'
offence (e. g.,in larceny, animus furandi; in murder, malice), then

L Supra, § 38; infra, §§ 467,495; 1 net to be dependen‘t on the state of
Hale, 42, 43; 4 BL Com. 27; R. z. mind of parties implicated.

1R, 8 244, §12; Barh, C. L. 252. and the deed do not correspond.

1 Bee Dotson v. State, 62 Ala. 141,
Responsibility, aceording to Berner,
Lehrbueh, § 91, ceases whon the will
and the objeet are each present, but
where they do not coulesce, and the
conmnection between the two is pre-
vented. Error facti et aberratio de-
licti. Undoer the latter the following
cased are to be noticed 1 —

{e) Comsecquences whick by a suit-
able foreeast conld not have bheen fore-
seeth have no causal connection with
the will of the actor, Besponsibility
canuot attach to them. They are
pitaply casus, Thusz 3 slight bodily
injury, whish in the party injured pro-
duces serions results beyond the range
of caloulation will be impunted to the
actor piinply as what it in appearance
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{c) If he acty on a false hypothesis,
which, if eorrect, would lower the grade
of hie gnilt, the act is to be regarded as
correspondingly lowered as to responsi-
bility. Werinstance, A, shoots B,, whom
Le supposes to be a stranger, but whe
turns out to be Lis father ; thiz is net
parricide, but mere homicide. So A.
and B. go ont together to steal : but A,
isignorant that B. is armed. A.is then
responsible only as principalin asimple,
as distinguished from an aggravated
lareeny. Tothis effect are tha codes of
the several ferman States. This law,
it will be observed, is much more
lenient than our own, which makes con-
spirators liable for all their co-conspira-
tors' acts committed in pursuit of the
common design.

Levett, Cro. Car. 538, Nullum crimen 8 Infra, §649; R. v. Ricketts, 3 Camp.

est in cusi. Cieero, pro Flanc. ¢. 14,

2 211ale, 507, Infra, §§ 467-55. See,
also, Com. v. Presby, 14 Gray, 65.

5 Soe infra, §§ 864-85, 902. This has
been hcld where an’ ignorant perzon,
finding goods, honestly believes that
they are hig. R, Reed, C. & M. 308;
Merry v, Green, 7 Mees. & W, 623, Bee
R. ». Matthews, 14 Cox C. C. b.

4 State v. Matthews, 20Mo. 55 ; State
v. Graham, 46 Mo, 490.

5 TI. 8. ». Connor, 3 McLean, 573.

6 State ». Cutter, 36 N. J. L. {7
Vreoom) 125. Jfafra, § 1676,

? The Marianna Flora, 11 Wheat. 1,
See also Clow v. Wright, Brayt. 118;
though zee 1. B. ». Malek Adhel, 2
How. 210; U. §. ». Packages of Linen,
1 Paine, 129, where forfeiture was held

68: Yates v. People, 32 N. Y. 508,

Logue v. Carn, 88 Penn. 8t. 265, Contra,

R. ». Forbes, 10 Cox C. C. 362. See

Com. v. Kirby, 2 Cush. 577; Com. ».

Cooley, 8 Gray, 350; Teopls ». Mul-

doon, 2 Parker, C. R. 43 ; State v. Belk,

#4 N. C.10; Johnson ». State, 2§ Tex.

117. In Biate v. MeDonald, 7 Mo. Ap.

510, it wag held that a condnctor who

bond fide and non-negligently ejected -
a passenger from a car on the ground

of non-payment, wag not indictable for
assault; and see Clow ». Wright,

Brayt. 118,

9 Fafra, § 120. U. 8. ». Liddle, 2
Wash. C. €. 205; U, 8. v, Ortega, 4
Wash. C. C. 531; U. 8. v Benmer,
Baldwin, 234; 4 BL Com. 27.

5
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Ignorance or mistake is evidence to cancel the presumption of intent,
fmd to work an acquittal ecither total or partial. In testing thi;
ignorance we 'must take as the standard the defendant’s own mind
The questloln 13, how did the facts and law, on this matter of intent.
appear to Atm ; not how do they appear to the Jury or judge.l Bu;

the error must be non-negligent.

If there be opportunity to dispel

it, and this opportunity is not used, the delusion is no defence.?

§ 88. When a statute makes

an act indictable, irrespective of

But when  SUIlty knowledge, then ignorance of faet, no matter how
o wne A .
e as  smcere, 18 n¢ defence® Thus, to an indictment for

irrelevant,

ignorance  bigamy it ig no defenee that the defendant, a woman
?

or mistake

of factis  honestly believed (within the Bmit of seven years from

no defence,

1 As authorities to the effect that
error of faet may be proved to negative
evil intent, see Broom’s Leg, Max. 190 ;
R. v. Thurboru, 1 Den. C. C. 387 ; E. ».
Forbes, 7 C. & P. 224; R. ». Allday, §
C. & P. 136; R. ». James, 8 C. & P.
131; R. v.Tiokler, 1 F. & }. 513; R.
v Cohen, § Cox C. C. 41; R. ». Bleep.
8 Cox C. C. 472; R. v. Wagstalfe, 1(;
Cox C. C. 530: K. v. Matthews, 14 Cox
C. C. B; R.v. Twose, 14 Cox (. C. 227 .
U. B. w. Pearce, 2 MeLean, 14; Com, v.,
Rogers, 7 Met. 600G ; Com. ». Kirby, 2
Cush, 579; Marts ». State, 26 Ohio St.
163; Gregory w. Btate, Id, 510 ; Stein-
weyer v, People, 95 Tl 3%3: Com. ».
Btout, 7 B, Mon, 247 ; Farbach ». State
24 Ind. 77; Btern v. State, 53 Ga. 229"I
Gordon . State, 52 Ala, 308 ; Carter v:
State, 55 Ala. 181 ; People ». Miles, 55
Cal. 207. That the test is the defon-
dant’s apprehension, not that of jury,
or of third person, see wmfra, §§ 45&91?

2 Sos infra, § 492, .

® Whart. Cr. Ev. §75: 1Btark. (. P.
188 ; Budg. Stat. Law, 2d ed. p.- 80; R. v,
Myddleton, 6 T. R. 73%; R. ». JTnkes, 8
T. R. 536; U. 8. v, Leathers, 6 Saw. 1,7 H
State v, Melville, 11 R. L. 417 Gard:
ner ¢. People, 62 N, Y. 299 ; Haluted p,
State, 41 N, J. L. 552 ; State v, Stimson,
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the time he was last heard from) that her husband was

24 N.J1. L. (4 Zabh.) 478 ; State ». Heck
23 Minn. 549 ; Farmer v. Poople, 77 IlI:
322; Btate ». King, 88 N, C. 602. As
maintaining a view oppusite to that in
the text, ses article by Mr. Bishop, 4
Bouth. Law Rev., N. 8, 158; and sce
also, 12 Am. L, Reg. 469, As to plea.di
ing of sclenter in such cases, 2ee Whart,
Cr. PL, & Pr. § 164.
Sir J. F. Stephen {Dig. Cr. Law, art.
34) states the law as follows: © An
alleged offender is, in goneral, deemed
to have acted under that state of facts
which he, in good faith and on reason-
able gronnds, believed to exist when
be did the aet alleged to be an offenrce 3
provided that, when an offence is so
defired by statute that the act of the
offender i3 not a erime unless some in-
dependent fact coexists with it, the couré
must decide whether it was the infention of
the legislature that the person doing the jb.;-
bidden act should do it at kis peril, or that
ki ignorance as to the existence of the in-
dependent fuet, or hiz mistuken belivf, in
‘rfraudfaim and on reasonuble grounds, that
# did not exist, should excuse him; Pro-
?rided, &ls0, that voluntary or negligent
1gnoranee of any such fact is no exense
for any such offence.™
Of the last point he gives the fol.

CHAP. IIL]
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deadl And an indictment has been sustained in Massachusetts
against a man for marrying a woman who believed herself to be a

lowing illustration: “A. abduets B.,
a girl under fiftcen years of age, from
her father’s house, belioving, in good
faith and on reasonable grounds, that
B. is eighteen years of pge. A, com-
mnits the offence of abduction, although
if B. had been eighteen years of age
she would not have been within the
statute.”” R. v, Prince, L. R.2C. C,
154; 8. C., 13 Cox G. C. 138.

In R, ». Prince, above cited, it was
said by Blackbarn, J. (—

It scems to us that the intention
of the legislature was to punish those
who had eomnection with young girls,
thongh with their consent, unless the
girl was in fact old enough to give a
valid consent. The man who has con-
nection with a child, relying on her
consent, does it at his peril, if she Is
below the statutory age.”

In England, we have nisi prius rul-
ings by single judges to the effect that
honest belisf that the hnsband was
dead would be a defence to an indiet-
ment against the wife for bigamy.
R. v, Turner, 9 Cox C. C. 145; R. w.
Torton, 11 Ibid. 670 : but these de-
cisions were subsequently overraled;
R. ». Gibbens, 12 Cox C. C. 237.

 Afterwards, in R. ». Moore, 13 Cox

C. €. 534, Denman, J., consulting with
Amphlett, L. J., held that *honest
belief’”” might in some cages be a de-
fence. Butin a still laier cake, R.

Bennett, 14 Cox C. C. 45 (1877}, where
honest belief of death within the seven
years was set up, Bramwell, L. T,
said to the jury : **I cannot, and never
do, recognize as a defence such a ruling
as my brother Martin laid down in R.
v. Turner. I shall therefore follow R.
». Gibbons, nor will 1 grant a case, but
will ask the jury to conviet the prisoner
on the evidence beforc them.”” The
defendant was convicted and sentenced
to two years® penal servitude.

In Fitzpatrick ». Kelly, L. R. 8Q,
B. 387, it is said that the wmens ree may
be dispensed with by statate, but that
the intention to so prescribe should be
¢learly and strongly expressed.

8ir J. F. Stephen, commenting on R.
». Gibbons, 12 Cox C. €. 237, suys: “Ii
scems to me that if the Delief was
founded on positive evidence the case
would be otherwise. Suppose, & g,
a woman saw her hushand fall over-
board in the middle of the Atlantie,
and gaw a boat go out to search for
him and retnrn without him ; snppose
that she tock ent administration tohis
estate, heard unothipg of him for five
yeurs, and then married again ; wounld
she be guilty of bigamy if by some
strange chance he had escaped!?
Surely not. 1 am informed this view
was taken by Denman, J., and Am-
phlett, J., in a case {(R. z. Moore) tried
at Linecoln Spring Assizes, 1877. T

1 Com. v. Mash, 7 Met. 472. Bee
Com, ». Biwell, 2 Thid. 190.

%1t was urged in the argnment,”
gaid Shaw, C. J., in Com. #. Mash,
¢ that where there iz mo criminal in-
tent there can be no guilt; and if the
former husband was honestly believed
10 be dead, there could be no eriminal
intent. The proposition stated is un-

doubtedly correct in a gemeral scnse;
but the conclusion drawn from it in
this case by no means follows. What-
ever one voluntarily does he of course
intends, If the statnte has made it
criminal to do any act nnder particular
circumstances, the party veluntarily
dving that act is chargeable with the
eriminal intent of doing it.””

in
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widow, although cleven years had elapsed since she had last scen or

heard from her husband, whom she had left,! it being held by the court -

that the statutory exceptions do not apply to the deserting party.
It has been further held, that when a guilty party in a divorce suit
marries again without leave of court (this being legally essential)
during the life of the other party, and afterward obtains such leave,
an honest belief that the second marriage is or has become legal
has no effect in making it so, and in protecting the parties.? That
the defendant honestly believed in the existence of a non-existent

CHAP, II1.] IGNORANCE OF FACT. ~ L 88 §

Numerous illmstrations to the same eftect may be drawn from
prosecutions for invasions of the laws making indictable the sale of
liguors under certain conditicns. Tt is no defence, for instance, to
an indictment for keeping or selling adalterated or intoxicating
liquors that the defendant did not believe them to be intoxicating or
adulterated.’ So, on an indictment for selling adulterated milk,
the defendant is not protected by ignorance of the adulteration, or
even by belief that the milk was pure.? And the same rule applics
to indictments for selling other deleterions drinks.®

divoree 13 also no defence.?

think the proviso in 24 & 25 Vict. o.
100, . 57 (art, 257), ought eclearly to
be read, not as excluding the general
common law principle stated ip this
article, but ag supplementing and com-
pleting it, by providing that a second
marriage, after seven years’ ignorance
as to the life of the first hushand or
wife, shall not ba criminal, althongh
the party so marrying has no positive
reason to believe, and porhaps does
not believe, that the absent person is
dead.”” In the report of the English
cominissioners of 1879, the rule in R, ».
Gihbons was adopted, and this way ap-
proved by Bir J. F. Btephen. 8ece his
explanation in Nineteenth Century for
Jannary, 1880. As to scope of Texas
statute in this relation, see Neeley ».
Btate, & Tex. Ap, 64.

In Cundy ». Le Coeq, 51 L. T. N. B,
265; 32 W, R, 721, L. R.13 Q. R. D.
207, where it wag held that ignorance
that the vendee was drack is nodefence
to a charge for selling to a drunkard
(the statute creating the offence not
containing the word ‘*knowingly’’),
Stephen, J., said ¢+ ** On the other side
it has been urged that the mazim of
the eriminal law, that before a person
can be convicted of a crime there must
be a ‘goilty mind,” applies to thiz
case. Thiz maxim came into uee in
early times, when the criminal law
was in an undefined state, for the
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guidance of those who administered
that law, and in those times the
maxim may have been of general ap-
plication. A ¢ guilty mind’ is a neces-
sary element in some crimes, but those
erimues have now been defined, and the
maxim has been superseded in conse-
guence of the greater precision in the
definitions of crimes, and now, the ques-
tion whether a * gnilty mind’ is neces-
sary to constitute an offence turns upon
the worda of each particular statute.
The case of Reg. v. Prince (ubi sup.)
shows that 2 guiliy knowledge is not
always necessary to constitute an
offence ; and Reg. ». Bishop, L. R. 5 Q.
B. D, 359, is to the same effect,” The
samae distinction ig taken in Attorney-

Gen. v. Lockwood, 9 M. & W, 378 ; Rob-

erts ¢. Egerton, L. R. 9 Q. B. 484 ; and
Fitzpatrick v. Kelly, L. R. $ Q. B. 337.
And see State v. Hopkins, 56 Vi, 250.

! Com. ». Thompson, § Allen, 551 ;
Com. ». Thompson, 11 I'vid. 23.

£ Thompson ». Thompson, 114 Maes.
5G6. Soe infra, § 1695.

% State ». Goodenow, 65 Me. 30:
Hood v. State, 56 Ind, 263; Davis ».
Com., 13 Buosh, 318. See, however,
Squire v. Btate, 46 Ind. 458, where it
was held that an honest belief by a
man that his first wife had been di-
vorced from him was a defence, when
Le had made diligent inguiries which
sustained thiz view.

In several States selling intoxicating liquors to minors is indict.
able by statute, and in such cases, also, arisea the question, whether
the defendant knew that the vendee wag a minor. Ilere, again, we
have the rule before us applied, it having been repeatedly held that
in cases in which knowledge is not part of the statutory offence,
ignorance in this respect, coupled even with an honest belief that
the vendee was of full age, is no defenci;* and the same rule
applies to all cases of desling Megaily with minors.®

I# is also no defence to an indictment for selling to persons of in-
temperate habits that the defendant did not know that the vendee
was of intemperate habits ;% thongh it is otherwise when thestatute

t Com. v. Boynton, 2 Allen, 160 ; Com.
v, Farven, 9 Allen, 489 ; Com. v. Nich-
olg, 10 Ibid. 189; Com. ». Smith, 103
Maszs. 444; State ». Bmith, 10 R, L
258 ; Teople v. Zeiger, 6 Park. C. R.
3566, See R, v. Woodrow, 15 M. & W.
404. Infra, § 1507. Conire, Farrell
», Btate, 32 Ohio St. 456.

2 Com, #, Parren, 9 Allen, 48%;
som. v. Waite, 11 Thid, 264; State ».
Smith, 10 k. I. 258,

* Com. ». Boynton, 2 Allen, 160,
See Barnes ». State, 19 Conn, 398,

4 Infre, § 1507; U. 8. v. Dodge,
Deady, 156; Com. », Goodman, 97
Mags. 137; Com. v, Emmons, 88 Ibid.
6; Com. . Lattinville, 120 Ihid. 385;
Com. w» Finnegan, 124 1bid. 324;
Barnez ». State, 19 Conn, 3%8; Mc-
Cuteheon », People, 69 I1l. 601 ; Far-
mer v. People, 77 Ibid. 322; Flynn v,
Galesburg, 12 I App. 200; State o.

VoL, L.—8

Hartfiel, 24 Wis. 60; State ». Cain, 9
W. Va. 5539 ; Ulrich ». Com., 6 Bush,
400 ; State ». Hanse, 71 N. C. 518;
Cramptom  ». State, 37 Ark. 108:
Pounders », State, 37 Ark. 309, Afiter,
Stern v, Btate, 53 Ga. 229 (though see
Reich ». Btate, 63 Ga. 616); Adler »,
Btate, 55 Ala. 15; Brown 2, State, 24
Ind. 113; Robinius ». State, 63 Ind.
235; Moore = Btate, 653 Ind. 382;
Faalks v. People 39 Mich. 200; Far-
bach ». State, 24 Ind. 77; Goetz ».
Btate, 41 Ibid, 162. The gquestion in
the latter cases depended on the con-

‘struction of the statnie.

5 Stato v. Cain, 3 W. Va. 559. See
Holmnes ». State, 88 Ind. 145,

§ Btate v. leck, 23 Minn. 594;
Farmer », People, 77 Tl 322; Hom-
peler v, People, 52 II1. 400 ; Dudley 2.
Santbine, 49 lowa, 650¢. Contra, Crab-
tree », State, 30 Ohio 3t. 382.
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makeg the offence to be selling to persons of known intemperate habits,
in which case knowledge is an ingredient of the prosecutor’s case.!
Analogous cases have arisen under statutes making it indictable
to abduct, seduce, or violate girls under a specific age. Here, also,
it is no defence that the defendant mistook the girl’s age? We
bave recently had a sigual illustration of this application, where the
rule was aflirmed by the great majority of the English judges.
The defendant was convicted under 24 & 25 Viet. of unlawfully
taking an wnmarried girl under sixteen years out of her father’s
possession and against his will, It was proved by the defendant
that he bond fide believed, and had reasonable grounds for believing,
that the girl at the time of the act was over sixteen. Cockburn, C.
J., Kelly, C. B., Bramwell, Cleasby, and Amphlett, BB. ; Black-
burn, Mellon, Lush, Grove, Quain, Denman, Archibald, Field, and
Lindley, JJ., held that the defence was of no avail, and that the
conviction was right. The sole dissentient was Brett, J.2 A similar
ruling is to be found in the Towa reports, it being held in that State
that knowledge that a child is under ten years is not necessary to
convict a defendant of the statutory offence of assaulting a child
under ten years.* And it has been held in England, by the Court
for Crown Cases Reserved, that the defendant’s belief that the
patients received were not lunaties, is no defemce to an indict-
ment for receiving lunatics without license.® TIn Missouri, also,
it is no defence to a suit for marrying minors that the defendant
believed them to be of full age.® Nor will the defendant be at
liberty to prove that the minor appeared of full age. ¢ His honest
mistake in this regard will not protect him. The law explicitly de-

CHAP. 1IL] IANORANCE OF FACT, [5 88

clares what is required for his protection, and unless he adopts the
means pointed out, he must suffer the consequences.’

In other lines of prosecutions, under statutes making acts indict-
able irrespective of intent, similar conclusions have been reached.
Thus, it is no defence to an indictment for betting at a gaming house
that the defendant believed that the house was licensed ;? nor to an
indictment for selling a calf under the statutory age, that the de
fendant did not know that the calf was below the limit;® nor to an
indictment against a public officer for illegally appropriating public
money that he believed the appropriaiion to be legal and right ;4
nor to an information against & retailer of tobacco for having adulte-
rated tobacco in his possession, that he believed it on plausible
grounds to be genuine ;* nor to an indictment for carrying an illegal
number of passengers, that the defendant did not know that there
was an excess ;* nor fo an indictment for selling naphtha, that the
defendant did not know that the oil was naphtha ;7 nor to an indict
ment for illegally usurping an office, that the defendant honestly
believed that he was truly clected to the office ;¥ nor to an-indict-
ment for illegally voting, that the defendant honestly believed that
be was duly qualified ;* nor to an indictment for selling liquor on
Sunday, that the sale was by a clerk without the defendant’s knowl,
edge or consent ;!° nor to an indictment for inflicting eapital. punish-
wment under a vold warrant that the officer honestly believed the
warrant to be valid.  With these rulings may be classed the well
known common law principle, that it is no defence to an indictment

! Bmmith ». State, 55 Ala. 1. Bee
Crabirec v, State, 30 Ohio St. 382.

2 R. ». Booth, 12 Cox C, €, 231; R.
v. Olificr, 10 Thid. 402,; R. ». Robbins,
1C. & K. 456; Btate ». Ruhl, § Ohio,
447 ; Lawrence v. Com., 30 Grat. 845.

Hence knowledge that a child was
under en years iz not necessary to
convict a defendant of the statutory
offence of assanlting a child nnder ten
years. ‘*The orime does not depend
upon the knowledge of defendant of
the fact that the child was under ten

Yyears of age, but upon the faet itgelf. .
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8o the statute provides.”” Deck, J.
Blate ». Newton, 44 lowa, 45, citing
Jamison r. Burton, 43 Iowa, 283.

# R. v. Prince, L. R. 2 C. C. 154; 8.
C., 13 Cox C. C. 138.

t State v. Newton, 44 Towa, 45,

5 R. v. Bishop, L. R.5 Q. B. D. 259 ;
14 Cox C. C. 404; 42 L, T. N, 8. 240,
approved by Cooley, J., in Mich. 1884,
FPeople v, Roby, 17 Rep. 626, See 2
Steph. Hist. Cr. Law, 117, where the
ruling in R. . Bishop iz sustained.

8 Beckham v, Nacke, 56 Mo. 546.

1 State v. Grifith, 67 Mo, 287, citing
Backham v Nacke, 56 Mo. 546.

2 Bhuster v, State, 458 Ala. 198,

3 Com. v. Raymond, 97 Mass. 567

4 Halsted v. Btate, 12 Vroom, 552.

ER. », Woodrow, 15 M, & W. 404
eited and approved in U, 8. «. Bayand,
15 Rep. 200, 520 ; B. C., 16 Fed. Rep.
376 21 Blatch. 287.

& U, 8. v. Thompzon, 12 Fed. Rep.
245 ; State v». Balt. Bteam Co., 13 Md.
181 3 Western R. R. ». Fulton, 4 Sneed,
589 ; though see Dumean », Btate, 7
Ilumph, 148 ; Com. v. Btout, 7 B. Mon.
247, In Duncan ». State, and Com. ».
Btont, the indictmeunts were under stat-

ates prohibiting officers of vessels from
transporting ‘‘colored persons’ in
which statutes the quesiion of color
was left open.

7 1Com, v. Wentworth, 118 Mass. 441 ;
though see Hearne ». Garten, 2 E. &
E. 6.

¥ Infra, § 1811.. See State v, Hal-
lett, 8 Ala. 159 ; McGuire v, State, 7
limmeph. 54; State » Hart, 6 Jones
(N. C.), 5389

¥ Inufra, § 1835,

18 Paople v, Roby, Mich. 1884, 17 Rep.
628,  JFnfra, §§ 247, 1503,

I fafra, § 401,
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for a libel that the dcfendant was ignorant of the contents of the
libel ;! or that his motives were scientific or philanthropic.?

Ap diverging from the line of these cases just stated may be
mentioned a series of rnlings in Ohlo, Indiana, and Texas. In
Ohio, the precedent was set in a case rather political than juridical
in its type. James G. Birney, conspicuous in the old anti-slavery
agitation, was indicted, in 1857, for harboring a fugitive slave.® 'The
statuto under which the prosecution was instituted did not make either
the geienter or the intent cssential to the offence, though it might
well be argued that as this was a statute in derogation of liberty,
and as in a free State no one has a right to view anether man as
other than a free man, the case was excepiional, and notice of the
enslaved status of the fugitive must be brought home to the defen-
dant in order to charge him with the statutory offence. Under the
pressure of this argument the Supreme Court held, that, o make out
the case of the prosecution, it was essential to prove that the defendant
knew that the party harbored by him was a fugitive slave. In a sub-
sequent case this ruling was held to establish the general principle,
that there can be no conviction of a eriminal offence without proof of
guilty knowledge, and henee of guilty intent.t  The same view has
been takenin Indiana,bin Greorgia,® and, under local statute, in Texas.?

Tho function of imposing indictability on pernicious acts irre-
spective of intent, is one which has been exercised by legislatures,
not only frequently but from necessity.® It may he indispensable
to public safety that storing of gunpowder, or of highly inflammahle
oils, in exposed localitics shonld he prohibited ; and as in such cases
the statutes could be easily eluded if a scienter be requisite to con.
viction, the policy that requires the cnactment of the statute requires
also that the statute should relicve the prosecation from proving a

! Curtis ». Massey, 6 Gray, 261; Btats, 41 Ibid. 162; Robinins v. State,
People v. Wilson, 64 Ill. 185. Jafre, 63 Ind. 235. But see, as qualifying
§ 1649, above, Holmey », State, 88 [ond. 168,

¢ R. ¢. Hicklin, L. R. 54Q. B, 360, 5 Stern v. Btate, 53 Ga. 229,
Bradlaugh, ex parie, 3 Q. B, D. 509, ? Watson ». Stato, 13 Tex. Ap. 78;

Tnfra, §§ 1607, 1654. Pressler v, State, 13 Ibid. 95, which
1 Birney v. Btats, 8 Ohio, 230. lust case was under a statute making
4 Crabtree v. State, 30 Chio Bt. 382; it indictable fo s¢ll knowingly to a
Farrell ». SBtate, 32 Ohio St. 456, minor.

5 Brown ». State, 24 Ind. 113; TFar- 8 Supra, § 23 a.
TLach v. State, 24 Ihid. 7%; Gootz ».
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scienter. Sometimes this is done by an express clause in the .
statute, as where a woman concealing the death of a bastard child
was, by the old statutes, “deemed” to have been concerned in kill-
ing it, and where it is provided that persons selling spirituous liquors
shall be ¢ decmed” eommon scllers of the same, or that delivery of
such Tiquors shall be proof of sale,! or that persons carrying con-
cealed weapons shall be presumed to carry them knowingly. Such
provisions are constitutional, as concerning matters of process,” and
are illustrated by statutcs preseribing that a person not heard of for
a specific period shall be presumed to be dead, and that debts not
acknowledged within a specific period shall be presumed to be paid.
If this can be done by an express clause, it can be done by implica-
tion ; and if so, where the legislature imposes a specific penalty on
a person doing a particular thing, irrespective of seienter, it will be
the duty of the courts to enforce the prohibition.® The question is
ore of policy; and this may be taken into consideration when the
legislative meaning is sought. That & man should be convicted of a
malicious act without proof of malice, or of a negligent act without
proof of negligence, is of course an cnormity which no legislature
could be supposed to direct. IDut it is otherwise as to certain mis-
chievous acts which it may be a sound policy to prohibit arbitrarily, -
because they imperi! public safety (as, for example, the selling of
intoxicating drinks and defective storing of explosive compounds),
and because to require scéenter to be proved would be to defeat the
object of the statutes, since in many cases, and those the most dan-
gerous of the class, it would be out of the power of the prosecution
to prove scfenter beyond reasonable doubt. -The legislature may
properly say, ¢ In such cases we presume scienter; whoever deals
with these dangerous agencies docs so af his risk.”  The same rea-
soning applies to illicit intercourse with young girls, a case above
given. The aet is itself an invasion of good morals, and if indulged
in brings with it its own risks. Jven at common law ignorance ag
to aggravating facts cannot be set up as a defence, as, on a trial for
burglary, is the case with ignorance that the building entered was a
dwelling-house, A fortiori is this the case when a statute, on
grounds of public policy, makes scienter irrelevant. It is also to

Y Iafra, § 1528, 8 Yee this point well conpidered in
? S0 Whart. on Cr. Ev. § T15; Halsted . State, 12 Vroom, 340, with
sugra § 31. note in 1 Cr. Law Mag. 340.
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be observed that to declare that honest ignorance of fact is a de-
f‘ence would extend the same privilege, in many cases, to honest
ignorance of law. Ignorance, for instance, that the State probibits
by indictment dealing with minors is morally as good a defence, in
cas.es_whera the party dealt with has apparently reached majority,
as 1s ignorance that such party is a minor. In both cascs the defen-
dant is ignorant that he is deing an illegal thing. That in the for-
mer case it ia conceded that such ignorance is no defence shows that
honest belief that an illegal act is legal is no necessary ground for
acq'uittal. We cannot, thercfore, lay down the rule that ignorance
of inculpatory facts shall be always a defence, without extendin the
same jmmunity to ignorance of inculpatory law. And if we c;nnot
80 extend this immunity, then we must hold that ignorance does not
necessarily acquit when scienter is not an essential of the offence.!
§ 89. Even where, as affecting intent, ignorance of fact is set up,
And <o the d.efence ig unavailable where the defendant, by the
wherethe  €Xercise of due diligence, could have become aware of
fackl83m°  his mistake.? Of course, if the defend i
; s ant wag ignorant

the defend. i
the 0:1;;1; of facts from a knowledge of which alone could malice be

gohave inferred, he cannot be convicted of a malicious crime
€cn cog- But i . )
nizant, ut in such case he may he convicted of negligence

when his ignoranee was culpable, and was prodactive of
harm. A man who negligently mistakes a visitor for s burglar
and kills the visitor, canuot, indeed, be convicted of murder. but h;
can be convicted of manslaughter, And, as a general rule’ if the
dt?fendant is chargeable with negligence in not acquainting :nimse]f
with the true facts of the case, his ignorance is no defenc:.a 1t is

L “T4 iz certain that ignorance is, as 1 See Whart. on Negligence, § 415 ;
& rtule, no excuse as regards the liabili- Hudson . MacTiea, ‘; B. & ,S& 585 :
tleis of 8 quasi-eriminal kind which Com. . Viall, 2 Allen, 512; Pe:; le ,
arise under penal statutes (Carter ». Reed, 47 Barhb. 235. ’ ’ pe

McLaren, L. B. 2 8¢, & D, 125), or such
as are purely civil.”—Pollock on Cout.,
Wald's ed., 386, citing Fowler ». Hol-
ILing, L. R. 7 Q. B, 816; Ilolling w.
Fowler, L. R, 7 M. L. 757; Coles v.
Clark, 3 Cush. 399; Courlis v, Cane,
32 ¥t. 232; Hoffman z Carow, 22
Wend. 285; Poase », Smith, 61 N. Y.
477; Koch v. Branch, 44 Mo, 542,
2 Infra, § 492,
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In Bonker »., People, 37 Mich. 4, it
wag held that under a statute forbid-
ding any person to join others in mar-
riage, knowing he is not authorized to
do 50, or knowing of any legal impedi-
ment to the proposed marriage, actual
personal knowledge is not required;
but it was held that if a party so offici-
ating mneglects to take the testimony
which he is required to take, and re-

CHAP, IIL] IGNORANCE OF FACT. [§ 89.

no defence, for instance, to a physician indicted for malpractice,
that he was ignorant of facts with which it was his duty to become
acquainted.! Nor is it a defence to an engineer for negligent
homicide that bis negligence arose from ignorance of facts which he
ought to have known? Nor is it a defence to an indictment for
perjury that the defendant believed what he swore to be true, if he
had no probable cause for so believing;® nor can persons selling
dangerous compounds, required by law to be subject to certain tests,
set up as a defence that they were ignorant that the tests were not

satisfied.t It is otherwise, in cases of this class, where the party
charged has used due diligence to inform himself* Of course,

lies mpon less satisfactory oral state-
ments, snch neglect will be imputed to
iltegal intent. ¢ No doubt,” said
Cooley, C. J., ‘““where guilty knowl-
edge is an ingredient in the offence,
the knowledge must be found ; but ac-
tual, positive knowledge is not usually
required. In many cases to require
this would be to nullify the penal laws.
The case of knowingly passing conn-
terfeit money ig an illustration; very
often the guilty party has no actual
knowledge of tlwe spurious character of
ihe paper, but he iz put upon bis
guard by circumstances which, with
fslonious intent, he disregards. An-
other illugtration ig the case of receiv-
ing stolen goods knowing them to he
stolen : the guilt iz made out by cir-
comstances which fall short of bring-
ing home fo the defendant actaal
knowledge. He buys, perhaps, of a
netorious thisf, wnder ecireumstances
of secrecy and at a nominal price; and
the jury rightfully hold that thesc cir-
cumstances apprise him that a felony
must have been committed. Andrews
». People, 60 I1l. 354; Behriedly ».
State, 23 Ohjo Bi. 130. If hy the stat-
ute now under construction actual per-
sonal knowledge is required, the stat-
ute may as well be repealed : for it van
seldom be established cven in the
grossest cases. How many justices are

likely to know the exact age of all the
girls in their township approaching
the age of consent ! or even of all those
in their immediate neighborhood, ex-
cepl as they rely upon reputation or
family repert? Had he taken the
proper cvidence under oath and been
deecived, perhaps he wonld have been
justified, even though he had had
reason to belicve the age of consent
had pot been reached ; but where he ~
neglects the testimony which e is re-
quired to take, and pretends to rely
upen the less satisfactory oral state-
ments which he is not required totske,
the neglect may well be imputed to
illegal intent.’

That in police prosecntions the seien-
ter need not be proved, see supra, § 23 a.

1 R. v Macleod, 12 Cox C. C. 534;
Whart, on Hom. §§ 143, 165,

$ T, 8, » Taylor, 5 McLean, 242,

1R, ». Museot, 10 Mod. 192; R, #.
Schlesinger, 10 G. B. 670; R. v». Pe-
tris, 1 Leach, 329 (3d ed.); State w.
Grates, 17 N, H. 373 ; Com. v. Cornish, 8
Binn. 24% ; Com. . Cook, 1 Rob. {Va.)
729 1 State p. Knox, Phil. (K. C.) § 312;
infra, § 1246, and cases there citod.

4 Hourigan ». Nowell, 110 Mass. 479.

5 Hearne v. Garton, 2 E. & E. 66}
T. 8. v. Buck, 4 Philad. 161; 8 Am.
L. Reg. 540 ; Duncan v. Siate, 7Hnmph.
148; Bquire v. State, 46 Ind. 459.
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where the statute makes the scienter essential to the offence, then
the scienter must be proved.! '

§ 90. In prosecutions for negligent excrcise of a specialty, a
Tu prosecy. PETSON 18 mob required to know facts outside of his pro-
ngﬂéggce fession. A person, for instance, not claiming to be
party is not  §killed in medicine, and giving notice of his ignorance,
et oannot, if called upon to act as a medical attendant, be
;’1‘;;0‘1’5“1;5 made responsible for his ignorance of the specialty, uxn-

less it appear that he displaced, by his rash acceptance
of the post, » moro competent person from undertaking its duiies.
And, generally, we may hold that where a person is employed, not
as a specialist, but as a non-specialist, undertaking a business of
which he professes to know nothing, he then can only be held liable

for gross negligence, or culpa lata, consisting of ignorance of facts

CHAP. I1L.] CORPORATIONS. [§ 91.

ing, nor can they do treason or felony, so far as the corporation is
concerned.” Much the same language is used in the case of Sut-
ton’s Hospital ;' and in Orr ». The Bauk? it was expressly ruled
that & corporation, as such, could not through its agents be guilty
of an assault and battery, It has been more recently held in Eng-

" land that such a body is not subject to be indicted for a violation of

the Foreign Establishment Act.® And Lord Holt is reported, in
an anonymous case, to have laid it down gencrally that a corporation
is not indigtable at all, though its individual members are.* This
general proposition of Lord 1lolt has, however, received consider-
able qualification in modern times, and is now limited to cases of
felonies, assaults, riots,® and malicious wrongs.® We

may, therefore, hold that a corporation may be indicted Corpors-

tions in-

which every ordinary person ought to know.?

V. CORPORATIONS.

§ 91. Iu the ancient case of The Abbot of St. Bennet's ». The
Mayor, ete., of Norwich,® Pigot said arguendo that a ¢ corpora-
tion cannot do a personal tort to another,as a battery or wound-

" 1 R. v. Bleep, 8 Cox C. C. 472. But
see U. 8. ». McEim, 3 Pitts. 155,
Snbtle distinctions arise in this rela-
tion which in the Homan law are no-
ticed under the titles of Error in objecta,
and Aberratio delicti,  Error in objecto is
- where A. designs to shoot B., buf by
mistake shoots C., mistzking C. for B.,
or where A. designs to stesl B.’s prop-
erty, bat by misteke steals C.'s prop-
erty. Aberratio deficti is where A, de-
gigns to shoot B., recognizes and aims
at B., but accidentally shoots C., who
at the moment happens to infervene,
In other words, the error way arise
from a mistake of the actor, or from a
deftection of his aim. Error of the
former class exists when the object at
which the acler aims is not that which
he snpposes it to be. Yrror of tho
seeond class exists when the means
used by the actor glance from the in-
tended object, and injure ay unin-
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tended person. As to the first case,
wo may generally remark that when
the object actnally injured has the
same legal consequence as the object
intended, them, at common law, the
fact that there was a mistake as to the
victim is no defence, Infra, §§ 109,120,

As to the aberratin delicti more intri-
cate questions arise which will also be
hereafter considered.  As a geuocral
rule we may here say that an injury
designed for B., which 15 accidentally
diverted from B. and falls on (., can-
not logically be regarded as malicious
s0 far ag concerns C.  Under snch cir-
camstances, A. may bo indictable for a
malicious attempt to injure B., and for
a negligent injury of C.  [ufre, §§ 110,
111, 120, 217, 318,

? Whart. on Neg. §5 730-1.

% Whart. on Neg. §§ 26-45-48, and
cases oited supra, § 99,

1 Y. B. 21 Ed. IVv. 7,13,

for a breach of duty imposcd on it by law, though not aietable for

breach of

for a fclony or for public wrongs involving personal vie- quyy.
lence, as riots or assaults.” Thus an indictment will lie at
common law against a corporation for not repairing a road, a bridge,

1 & Coke’s Rep. 253.

2 1 Ohio, 36.

3 King of the Two Sicilies v, Willcox,
14 Jur. 751.

4 Anon., 12 Mod, 559, In The Stato
. dreat Works Co., 20 Maine, 41, Wes-
ton, €. J., states the law thus: *° 4
corporation is created by law for cer-
tain beneficial purposes. It can neither
commit & erime nor misdemeanor by
any positive or affirmative act, or in-
cite others to de so, as & corporation.
While assembled at a corporate meet-
ing, a majority may by vole, entered
upon their records, Teguire zn agent
to commit a battery ; but if he does,
it cannot be regarded as a corporate
act for wlich the corporation can be
indicted. It wonld be stepping aside
altogether from their corperate powera.
If indictable ag a corporation for an
offence thus indicated by them, the
innocent dissenting minority would be-
come equally amenable to punishment
with the guilty majority. Such only
28 take part in the measure should be

prosccuted either as principals, or as
aiding and abetting, or procuring am
offence to be committed, according to .
its character or magnitnde.”” Ap to
the lability of the individual mem-
bers, ses further, KEane ». The People,
3 Wend. 343; Btate ». Godfrey, 12
Maine, 361; Edge v. Com., 7 Barr, 275;
K. » R. R.Co., 9 Q. B, 315. As to
form of indietment, see Whart. Cr. PL
& Pr. § 100. -

5 Kyd en Corperations, 225-6; R. ».,
Birmingham R, R., 3 Q. B. 223; ¢ C,
& P. 469. '

6 B, v. Willeox, 1 8im. N. 8. 301;
Conu, r. Froprietors, 2 Gray, 834.

? Per Patteson, J., 3 Q. B. 232;
State ». Great Waorks Co., 20 Maine,
41; Com. v. Worcester Turnpike Co.,
3 Pick. 327; People ». Corporation of
Albany, 11 Wend. 539 ; People ». Long
Island R. R., 4 Parker C. R, 602
Louisville R. R, ». State, 3 Head, 523
State v, Murfreeshore’, 11 Humph, 217;
Barnett ». State, 54 Ala. 575. Bee
Morawetz on Corporations, § 4.
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or a wharf, where by statute or prescription it is bound so to do ;!
or for disobedience to an order of justices for the construction of
works in pursuance of a statute,’ and this, though a specific remedy
be given for the breach of duty, by the act of incorperation, if there
be no negative words.* 1In some jurisdictions in this country, it is
truc,! it was once held that a corporation cannot be indicted for a
nuisance in obstructing highways or rivers by its agents, the ground
being the now exploded distinction between misfeasanee and non-
feasance.® DBut in England,® after a full eonsideration of the autho-
rities, a contrary principle was established. It was ruled there that
an indictment lay at common law against an incorporated railway
company for eutting through and obstructing a highway in a manner
not conformable to the powers conferred on it by act of parliament,
The case was put on gencral grounds; and the distinetions which
had been aitempted bctween nonfeasance and misfeasance were
overthrown. Indeed, since it has been scttled against some of the
earlier authorities that trespass or case, for a private numisance,
would lie against a corporation,” no good reason can be assigned
why the same acts, when to the injury of the public at large, may
not equally be the basis of criminal proceedings.® And such is now

CHAP. IIL] CORPORATIONS. [§ o1,

generally considered to be the law when the object is the imposition
of a fine on the corporation estate, or the abatement of a nuisance,
a corporation being justly held to be as indictable for a misfeasance
as for a nonfeasance.! But, at common law, under an indietment
against a corporation as such there can be no punishment inflicted

! Ibid. ; Lyme Regis ». Henlay, 3 B,
& Adol. 77; R. ¢. Birm. R. R. Ce., 3
Q. B. 223; 3 Railw. Cas. 148; 5. C., 9
C.& P. 460; R, ». Severn R. BR. Co,,
2 B. & Ald. 646; R. v. Commissioners,
2 M., & 8. 80; Simpson ». State, 10
Yerg. 525 ; State r. N. J. Tarunpike Ce.,
1 Harr. N, J. 222 State v. Patton, 4
Ired. (N. C.)16; Smoot v, Wetumpka,
24 Ala. 112, See Anon., Loft, 556.

! K. v. Birm. R, R. Co., ut supra.

3 Susquehanna Koad ¢, The Peopla,
I5 Wend. 267; but see Com. ». Torn-
pike Co., 2 Virg, Cas. 362.

i Btate ». Great Works Co, 20
Me. 41, overrulcd by State ». Port-
land, 74 Me. 268, Sce Com. ». Tarn-
pike Co., wt supra; State v. R, R. 23
Ind. 362.

§ Bee, to same point, § Vin, Abr.
309, Carp. Z. pl. 2.

§ Hee R. v. Great North of Eng. Rail-
way, 4 4. B. 315,
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T Mayor of Lynn v, Turner, 1 Cowp,
86 ; Mannd ». Monmouthshire Canal
Co., 4 M. & G 452; Lyme Regis 2.
Henley, 1 Bingham N. R. 222; 3 B. &
Ad. 77; Eastern Counties B. Co. v,
Broom, 2 Eng, L. & Kq. 406 ; Dater ».
The Troy R. R. Co., 2 Ilill (N. Y.),
629 ; Chestnut Hill Turnpike v. Rut-
ter, 4 8. & R. 6.

¥ Lord Denman, in 9 Q. B. 315, uses
this reasoning : “* We are told that this
remedy is not reguired, becanse the
individuals who coneur in voling the
order, or in exeenting the work, may
be made answerable for it by crimi-
nal .proceedings; of thizs there is no
doubt. Bunt the public know nothing
of the former ; and the latter, if they
are identified, are commonly persons of
the lewest rank, wholly incompetent
to make any reparation for the injury.
There ean be no cffeetnal means for de-
terring from an oppressive exercise of

on the members of the corporation. They must be indicted per-
sonally to be punished corporeally.?

power for the purpose of gain, except
the remedy be indictmoent against those
who truly commit it, that is, the cor-
poration acting by its majority; and
there is uo principle which places them
beyond the reach of the law for such
procoedings.”’

1 State v. Vermont R, B, 30 Vi, 103
Com. v. Proprietors, 2 Gray, 339 ; Com.
#. Vi. R. R., 4 Gray, 22: Susq. Turn.
Co. v. People, 16 Wend., 267 ; People v,
New York & N. H. B. R., 89 N. Y. 266;
State ». Morris. R. R., 3 Zab, (23 N. J.
L.) 360; Lonisville ». State, 3 Head,
523; aod see Com. ». Ohio, ete., R. K., 1
Grant, 329; North. Cent. R. R. v. Com,,
90 Penna. St. 300; Com. ». Turnpike
Co., 2 Va. Ca, 362; Btate v. Fertilizer
Co., 24 Ohio 5t. 611 ; Cineinnati R. R.
Co. #. Com., 80 Ky. 137; Paducalh R.
R. v. Com., 80 Ky. 147; Btate ». Ohio
R. ., 23 Ind. 362; Angell & Ames on
Corp. §§ 394, 386 ; Whart. Cr. PL & Pr.
§ 100.

That a municipal corporatien is in-

dictable for a pollutien of public waters,

see Stato . Portland, T4 Me. 268. That
a railway corporatien iz indictable for
Sabbathi-breaking, sea State ». Balt. &
Ohio R.R.,15 W. Va. 862. Bee, further,
ag recognizing eriminal liability of cor-
porations, Htate ». Usefal Man. Soc., 42
N.J. L.o04; 8. C., 44 N. J. L. 502, §
1474 ; State ». Lousville R. R., 86 Ind.
114; State v. Omaha, 14 Neb. 265. Boee,
also, wfre, §§ 341, 1474 a seg. That a
corporation iz indictable for libel see
infra, § 16258 . In North. Cent. H. R. »,
Com., 90 Penn. Bt. 300, quoted #ifra,

§ 1478, the indictability of private cor-
perstions for negligence was considered
and affirmed. That a corporation is a
““persen’ under statutes imposing
duties, see People #. Central R. R.,
T4 N. Y, 302Z; Btate ». Cin. Fert. Co.,
24 Ohio Bt. 611 ; State v. Ohio & M. R.
L., 23 Ind. 362.

2 ¢ Individual persons only,” argucs
Merkel (Holtz. Straf, 1i. 111}, ““can be
made responsible criminally, Juridieal
persons cannot be thus made responsi-
ble. It is troe that ihey cannot be re-
garded as inert masses of rights, for
they are endowed by the law with in-
dependent business activity. Put their
will is & mere artificial creation; they
are not possessed of that free, indepen-
dent, personal action which is cssential
to penal responsibility. Suppese thata
wayor, under authority of 2 munieipal
corporation, showld organize a band of
robbers in the town hall?  Responsi-
bility would be attached exclusively to
the persons who thns abused their
office; not to the mmmicipal eorpora-
tion,” ¢ Corporations,’”” says Geib
{Lehrbuch, § 873, * cannot, as such,
cominit erimes, as they are mere fie-
tions, withont the power of personal
determination. They have no free will,
but 4rg bound by the will of the natural
persens of whom they are composed.
The latter are the responsible parties.”
This, however, i3 not inconsistent with
legiglation by which an indictment is
used as a process against a corpera-
tien, gnilty of negligence through its
agents. Bee Cow. ». Boston & Low.
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§ 93.] CRIMES, [BOOK I,

In several jurisdictions in thiz country, eriminal proceedings
against railroad corporations for negligent injuries are prescribed
and regulated by statute.? Statutes have also been passed making
it indictable for corporations to act except under certain limitations.2

§ 92. The old mode of proceeding against a corporation as such,
Peralty is Fo co_mpe] an appearance to an indictment, was by distress
g:;ir::;} Tnﬁmte ;* while under recent statutes the course adopted

18 to summon and thus bring into court the proper officery
of the corporations proceeded against, enforeing the process by
attachment or distringas.! A fine is the usual penalty inflicted,?
though, according to Leord Holt, m an indictment against the in-
habitants of a county for not repairing, an attachment may go
against all to ¢ catch as many as one can of them.””® In such case,
however, the indictment is against the inhabitants individually,
And the individual members of a corperation, concurring in a
wrongful act, may be severally mdictable as a cumulative remedy.’

§ 93, Quasi corporations, as counties, townships, parishes, have

CHaAP, IIL] PERSONS UNDER COMPULSION. {§ o4

out! And it is now well settled that such corporations are in-
dictable for a neglect of a duty imposed on them by statute to
repair roads, even though other remedies be given, if such remedies
are not exclusive.?

VI. PEREONS UNDER COMPULSION.

§ 94. Compulsion may be viewed in two aspeets: (1) Where
the immediate agent is physically foreed to do the in- p, .06
jury, as where his hand is seized by a person of superior under com-

. - . . . pulsion 1r-
strength, and is used, against his will, to strike a blow, responsi-
in which ease no guilt attaches to the person so coerced.® ble-

(2) Where the force applied is that of authority or fear. Thus,
where a person not intending wrong, is swept along by a party of
persons whom he cannot resist, he is not responsible if he is com-
pelled to do wrong by threats on the part of the offenders instantly
to kill him, or to do him grievous bedily harm if he refuses;* but
threats of future injury, or the command of any one not the hushand

Quasi cor-  long been held subject to indictment for a negleet of the

porations . .

indictable duties imposed on them by law; as for not maintaining
for breach vy . . .
ofanty, @ road or bridge® or for mot opening thew when laid

R. R., 126 Mass. 61 ; People v. Cent. R,
R., 74 N. Y. 302,

1 Bee Btate ». Boston, ete. R. ., 58
N. H. 41¢; Com. ». Boston & Me. E. .,
12% Mass, H00; Com. v, Boston & Me.
R. R., 133 Mass. 383 ; Com. v. Boston
& Low. B. R., 134 Maza. 211,

In New York the Revised Statntes
provide that an indietment may be
found against a corporation for some
offences, since those statutes provide
that ‘ whemever an indictment shall
be found against any corperation® it
shall be * ordered by summons to ap-
pear and plead,” and that if it neglects,
*a distringas,’’ a5 a procedure in the
nature of an execution, ‘‘ghall issue
against ils property to enforee the ap-
pearance,”” Thir * distringas’* may
be in any amount the court shall direct,

2 See Lee Ins. Co. e Btate, 60 Miss.
385,

9 R. . Birming. R. R.Co., 3Q. B, 223,
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per Patteson, J.; 8. C., 9 C. & P. 469,
per Parke, B, See 6 Viner Alr. 310,
and Angell & Ames Corp. § 526,24 ed.

* Railroad v, Btate, 32 N. H. 215,
Btate v. Western K. R., 8 N. C. 585,
and cases cited in § 9],

& R. ». Birming. R. R. Co., ut supra.

§ R. v. Wilts, Cus. Temp. Holt, 339,
But see Morgan ». Corporation of Car-
marthen, 3 Keble, 350.

"R. v R.R., 9 Q.B. 223; State v,
Godirey, 3 Fair, (12 Me.) 361 ; Kane ».
People, 5 Wend. 363; State ». Conlee,
26 Towa, 237.

® Infro, §§ 1473, 15844 ; R. ». Wilts,
6 Mod. 307; R. v, Dixon, 12 Mod. 148;
R. v. Btringtom, 2 Wins. Baunders, 167,
notes ; R, » Clifton, 5 T. R. 498 ; R, v,
Sheflield, 2T.R.106; R. ». Com., Th.232;
R. ». Mayor, ete., 3 Eust, 86; R.v.
Lancashire, 2 B, & Ad. 138; R. v Hen-
don, 4 B & Ad. 628; R, v. Devon-
shire, 2 N. & M. 213; R. v. 5t. Giles, 3

of the offender, do not excuse any offence.’ Thus it is a defence to
an indictment for treason that the defendant was acting in obedience
to a de facto government, or to such concurrent and overbearing
sense of the community in which he resided, as to imperil his life in °

case of dissent.®

Under the Roman law, when a subordinate acts in obedience
to a superior’s lawful commands, the defence respondent superior

M. & 9. 260; State v. Whitingham, 7
Vit. 391 ; State ». Town of Fletcher, 13
Vt. 124 ; State v. Dover, 10 N, H, 304
Mower #. Leicester, 9 Mass, 247; Bid-
dle », Propriclors, 1 Mass. 169. And
see Com. ». Wilmington, 105 Mass,
599 ; State ». Commis., Walk. (Miss.}
366 ; and cases cited at large in Whart,
on Neg. §§ 230 ef seq., 959 ef seq.

1 State ». Kittery, 5 Greenl. (5 Me.)
254. 8ee B. v. Shelderton. 2 Keb, 221 ;
R. ». Vill. of Hornsey, 1 Roll, R. 404;
Whart, Cr. P1. & Pr, § 100,

? State v. Kittery, 5 Greenl. {5 Me.)

254 ; State v. Dover, 10 K. 11, 384 ; State
v. Fleteher, 13 5. H. 124; Snsquch. R.
#. People, 16 Wend. 267 ; Blate v. New

J.C. T. R., 1 Harr. (N. J.) 222 State
v. Murfreesboro, 11 Humph. 217.
- 21 Fast P. €. 225.

1 fee Oliver v, State, 17 Ala. 687,
infre, §3 102, 405, 462. As doubting
thig position, see remarks of Lord Den-
man in R. w Tyler, 8 C. & P. 815-6;
infra, §§ 207, 212.

5 Dig. Crim. Law, art. 31, citing R.
». MacGrowther, 18 3t. Tr. 381 ; L. v.
Cruatchley, 5 C. & . 133. See, also,
1 Bteph. Hist. Cr. L. pp. 106 at seq.
As to doress see Whart. on Cont. §§
144-154; and see summary of publica-
tions in 29 Alb. L. J. 208, As to re-
sponsibility of servant for nuisance see
infra, §§ 1422, 1432,

5 Infra, §§ 1803, 1803 q.
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§94] CRIMES. [BoOK 1.

applies.! With us, also, a command, to be a defence, must be law-
ful.2 <« In all cases,” says SirJ. F. Stephen, «in which force is used
against the person of another, both the person who orders such force
to be used and the person using that force are responsible for its use,
and neither of them is justified by the circumstance that he acts in
obedience to orders given him by a civil or military superior ; but the
fact that he did so act, and the fact that the order was apparently
Jawful, are in all cases relevant to the question whether he helicved,
in good faith and on reasonable grounds, in the existence of z stato
of facts which would have justificd what he did apart from such
orders.””® But unless the order were one which the subaltern was
required by the law of the land to obey,* or unless physical compul-
sion were applied,® the superior’s order is no defence.

CHAP. ITI.] NECESBITY. [$ 95,

Ag will hereafter be seen,' wrong done on our territory by a
foreigner, under his sovereign’s orders, is imputable to the sovereign.
Even acts done in obedience to an insurgent government will be
exeused by the parent government where such insurgent government
had the power of enforcing its orders.?

§ 94 a. The subject of marital compulsion has just been con-
gidered.® The compulsion of a master 1z no defence to Sorvant
a servant, when charged with crime, unless such com- or chid

. . - cannot de-
pulsion deprived the servant of his free agency.* An fengonthis
agent, algo, on the same ground, cannet set up as a 87w
defence his principal’s command.®? Nor with the same limitation is
a parent’s order to & child a defence.®

VII. PERSONS UNDER NECESSITY . SELF-DEFENCE,

! L. 37, pr. D. ad L. Aquil. ¢9. 2.}
L. 13. § 1. D. de iniur. (47, 10.) Is,
qui iure publico uiitur, non videtur
inivriae faciendae causa hoc facere:
iuris enim executio non habet ininriam,
(L. 167, § 1. D. de reg. iur. (50. 17.)
Qui iusen iedieis aliquid facit, non
videtur dolo malo facere, quia parere
pecasae habet. L. 165, pr. I cod, Is
damnum dat, qui inbet dare ; eina vers
nufla enlpa est, cui parere necesse git.
Can. 13. Caus. 23. qu. b. Miles quum
obediens potestatli, sub qua legitime
constitutus est, hominem oeeidit, nutla
civitatis suae lege reus cst homicidii :
itnmo, nizi fecerit, rens cst imperii de-
serti atque contemti.

2 Infra, §% 640 e seq.; U. B. v. Carr,
1 Woods, 480.

2 Dhig. C. L. art. 202

Of this are given the fllowing illus-
trations :—

(1) **A., a marine, is ordered Dy his
superior officer on board a man-of-war
to prevent boats from approaching the
ship, and has ammunition given him
for that purpese. Boats persisting,
after repealed warnings, in approach-
ing the ship, A. fires at one and Xills
B. This is murder in A., although he
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fired onder the impression that it was
his duty to do so, as the act was not
hecessary for the preservation of tho
ship [though desirable for the main-
tenauco of disciplinel.  R. ». Thomas,
1 Russ. Cr. 823; 4 M, & 8. 442,

(2) “A., the driver of an engine,
orders B,, the stoker {whose duty it is
to obey hizs ordere}, not to stop tle
engine. The train rTuns inte another
in conscquence, and C, is killed, B. is
justified by A.’s order. R. v. Trainer,
4 F. & F. 105; 1 Russ. Cr. (fith cd.)
837, 838. The language of Willes, JI.,
in this case, seems to be a little too
wide, nnless it is taken in connection
with the particular facts,””

Yor malicions acts the subaltern is
personally responsible. Jfafra, § 411,

4 U. 8. v. Carr, 1 Woods, 480; 1. 8.
v. Jones, 3 Wash. C, C. 220; Mitchell
v. Harmony, 13 How. 115; State ».
Sutton, 10 R. I. 159 ; State v. Sparks,
27 Tex. 627; People ». Melius, 1 N. Y.
Cr. R. 39,

8 State ». Bughes, 22 Vt, 32; Hays
v. State, 13 Mo, 246 ; Com. v. Blodgett,
12 Met. 56, and cases cited infra, § 94 a.
See Riggs v State, 3 Cold. 149. As to
de facto governments, see infra, § 1803,

§ 95. Necessity is a defence when it is shown that the act

charged was done to avoid an evil both serious and ir-

Necessity

reparable ; that there was no other adequate means of e« defence

when life

escape ; and thai the remedy was net disproportioned or sther

to the evil.” Homicide through necessity—:. e., when

high inter-
egte are im-

the life of one person can be saved only by the sacrifice pesilicd.

v Fafra, §§ 283, 310,

2 Ford », Surget, 97 U. 8. 50. Infra,
4 1803,

5 Supra, § T8.

4 Hee State v. Bughes, 22 Vi. 32;
Com. v, ladley, 11 Met. 66 ; Com. v.
Brew, 3 Cush. 279; Btate ». Ilull, 34
Conn. 132; Com. ». Gillespie, 7 8. &
R. 468 ; State v. Matthis, 1 Hill (8. .},
37; Hately v State, 15 Ga. 347; Jor-
don ». Btate, 22 Ga. 545 ; Schmidt ».
State, 14 Mo, 137; State ». Bryant, 14
Mo. 340. Injre, § 1504, As to prin-
cipal’s liability, see infra, § 247,

8 ‘‘The agent or servant cannot be
excused for a violation of the eriminal
law becanse the act was done in the
course of his agency or servitade.™
Reete v, State, 73 Ala. 10, ¢iting Win-
ter ». State, 30 Ala, 22.

5 Hee Lfmmphrey ». Douglass, 10 Vi.
71; Peuple v. Richmond, 29 Cal. £14.

7 Stephen’s Crim. Dig. art. 32, See
R. ». Stratton, 21 8t. Tr. 1045, cited
by Sir J. F. Btephen,

Necessity has been freguently spoker
of as Right against Right, though, ac-
cording to the more recent opinion in
Germany, it i3 more properly Privilege
against Privilege, or Goods against
CGoods.  {(iut gegen Gut.) When two
privileges, egually protected by the
law, collide, the question arises which
is to yicld. And the answer is, the
lesser must yicld to the greater. The
greater is that which inclodes and
conditions the other; the present and
immediste iy greater than the future
aud pessible ; if hoth are equal, self-
sacrifice may require the possessor of
the one to yield to the possessor of ths
otlwer ; but the law only requires this
surrender in cases where one person ig
arrayed against several, OQtherwise,
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§ 95.] ORIMES. [Boox I.

of another—will be discussed in a subscquent chapter.! The issue,
it should be observed, is not simply. whether a particular life is to
be sacrificed in casc of necessity, but whether it is right for a
person {o commit a crime in order to save his life. The canon law
preseribes that a person whose life is dependent on immediate relicf
may set up such necessity as a defence to a prosecution for illegally
seizing such relief.? Mo the same general effect speak high Eng-
lish and American authorities.® Life, however, can usually only
be taken, under the plea of necessity, when necessary for the pre-
servation of the life of the party setting up the plea, or the preser-
vation of the lives of relatives in the first degree.*

The same reasoning justifies a crew, in cases of necesgity, in
rising and deposing a master;® a prisoner in escaping from a burn-
ing prison;® a citizen in joining a rebellion, when otherwise his
life would be imperilled ;7 a vesscl in entering a hlockaded port or
breaking home revenue laws®? On the same reasoning a nuisance
may be temporarily tolerated;® and when any important authorized

- industry would be imperilled by the observance of laws prohibiting
labor on the Sabbath, these laws may be for the occasion disobeyed ;0

CHAP, ITL] WECESSITY. g 96,

and property may be destroyed when necessary to avert any serious
danger to the community.,! ¢ The law of cases of necessity is not
likely to be well furnished with precise rules ; necessity creates the
law, it supersedes rules, and whatever is reasonable and just in
such cases i3 likewise legal. - It is oot to be considered as maiter of
surprise, therefore, if much instituted rule is not to be found en
guch subjeets.””?

§ 96. It has been sometimes said that necessity can never be
advanced as a defence when the necessity is the result of
the defendant’s own culpable act.3 This, however, as dcgelﬂ?,?ity
Berner! demonstrates, cannot be accepted as universally g;'l:t]ll';‘;e
true. Thus a person who negligently causes a house to
cateh fire will not, by this negligence, be barred from setting up
necessity as a defence, if, in rushing from a burning chamber, he
should ¢rush another in the throng; nor would a trespasser, who,
upon stealing fish, should fall overboard, and in his struggle to save
himself upsef a boat, be harred from setting up necessity, if life
should thereby be accidenfally lost, because his act which put him

though there may be an invasion of te the de facto authorities money ¢on-

-privileges, there i3 no invasion of law.
Merkel, in Holtz, i1, 137.

v Infra, § 510. Bee Com. », Jailer, 7
Watts, 366.

? Bee citations infra, § 510,

3 Bee Broom’s Leg. Max. 10; 1 East
P. C. 70; thongh see 4 BL Com. 31; 1
Hale, 585,

4 Ross! Traité, ii. p. 212 Berner,
De fmpunitate propter summam neces-
sitatem, ete. (1861} ; Geib, Lehrbuch,
il. 225; and an interesting compen-
dinm jo Holtzendorff, Eney. ii. 180.
Bee fnfra, § 510,

$ U. 8. v. Ashton, & Bumner, 13; T,
B. ¢. Borden, 21 L. Rep. 100; T, 8. ».
Hammer, 4 Masen, 105, See infia, §
1878. .

§ fafra, § 1679,

T Supra, § 945 infra, §§ 1803, 1803 a.
Bee Res. ». M'Carty, 2 Dall. &6; T,
8. ». Thomas, 15 Wall, 337. do in
submitting to a rebellion, and paying
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fiscated by them., U. 8, » Thomas,
Ul Fiph. .

# The Disna, 7 Wall. 354; The Ger
trude, 3 Story, 68 ; The William Gray,
1 Paine, 16. See Whart. Com. Ar.
Law, 146, 233, 573-6.

© Infra, 8§ 1424, 1474, 1475,

1 Com, v. Enox, § Mass. 76 ; Com, ¢.
Conway, 8 Leg. Chron. (Pa.) 27 Mup-
ray v. Com., 24 Penn. 8t. 270 ; Crocket
v. Btate, 33 Ind. 416; SBtate ». Groff, 20
Ark. 289. See dnfra, § 1431 2. See
partienlarly Lord Macanlay’s Report
en Indian Codes, p, 52,

It is true that in the great majority
of ¢ases of this cluss the TPerson main-
taining, as against another, his own
Tight, might act in accordance with a
higher morality if he should sacrifice
himself instead of maintaining his own
right to the injury of another, Fut
the State does not exact heroism from
its snbjects, nor does it nndertake to

teach self-sacrifice, It permits, as and was in fear of his life. DBut this

much for the interests of good order as
from its inahility to teach pure moral-
ity, its subjects to repel, under dne
reatrictions, assaults on their persens
or property, even though in repelling
these assanlts the aggressor is put in
danger of hiz life. But self-defence,
it must be remembered, is not limited
to assaults. A person whose honse is
on fire may seize, without inourring
tha charge of felony, the hose of a
neighbor as a means of extinguishing
the fire. A psrsen who is bathing, and
whose clothes have been stolen, may
sngteh up clothing he may find on a
clothes-line, 80 ag not to be obliged to
enter into a village naked, For these
two examples | am indebted to Berner,
§ 85, '
In Gilbert v. Stome, Aleyn, 35 Style,
72, decided in 1643, it was held no
defence to a mam for bresking into
anofher's ¢lose, and taking a horss,
that he was pursved by twelve men,

VoL, I.—9

would not be good law in a case in
which the defendant acted convulsively
under a necessity he did net provoke
and could not avoid. And even were
wea to conceds civil liability, yet, sup-
posing that it shonld zppear that from
an unprovoked attack this conld be the
only way of escaping wilh life, mo
criminal prosecution ocould be main-
tained.

In Com. », Brooks, 9% Mass. 434, it
was held that seizore by a de faeto
governmnent of money belonging to a
legitimate government was a defence
te a4 suit by the latter against a cus-
todian not implicated in the seizure.

! Whart. Com., Am. Law, §§ 573, 576.

2 Lord Stowell, The Gratitudine, 3
C. Rob. Ad. 266. See The James Wells
u. U. 8., 7 Crauch, 22; The Struggle
v, U, 8., 9 Cranch, 71.

3 Bee, to this effect, the Argo, I Gal-
lis, 150; R. », Dunnett, 1 C. & K. 425.

1 Lehrbuch 4. Btrafrechis, 1490,
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§ 97.] CRIMES. [BoOK I.

in this situation was wrongfal. But if the necessity be rashly
tushed into, it may cease to be a defence.!
§ 97. The distinction between necessity and self-defence consists
principally in the fact that while self-defence excuses the
Distinetion . . . . :
between  repulse of a wrong, necessity justifies the invasion of a
mecoss¥  right2 Tt is, therefore, essential to self-defence that it
defence.  ghould be a defence against a present unlawful attack,s
while necessity may be maintained though destroying conditions
that are lawful. In self-defence the attack must be upon interests
which it is the daty of the party assailed to defend. But the right
is not limited to attacks on his own person. Whatever the law
places under his protection, that he may defend according to the
law.? Belf-defence by an individual also differs from preventive
punishment by a State in this, that the former hinders the crime,
and is progpective, the latter punishes for the crime, and ig retro.
spective. Bince to constitute self-defence the attack must be un-
lawful, as a general rule, the right does not exist as against an
officer armed with a legal warrant. Children, alzo, cannot exercise
this right against their parents ;* nor pupils against their teachers ;
nor apprentices against their masters ;7 provided the limits of the
_right of correction by the assailant be not overstepped. It follows
that there can be no self-defence against sclf-defence. Self-defence
is only permissible against an unlawful attack. If A., unlawfully
attacked by B., resorts to violent means to repel the aggression, his
repulse of B. is lawful ; buf if B., in pursuance of the struggle, de-
liberately and unnecessarily renews the attack on A., this is not self-
defence, since self-defence only obtains against an unlawful attack.8

CHAP. IIL.] LIMITS OF SELF-DEFENCE. [§ 97 a.

§ 97 2. As will hereafter be seen more fully, the right of self-
defence can only be appealed to to ward off a danger

. . . . Lo Right may
that is actual and immediate; though in determining be exer-

A . . . cised even
what is immediate we must be guided by the conditions thougn

of each particular case. The fact, however, that an Puplicau-

attack has been expected does not preclude me from ﬁigfia‘iiﬁf
repclling it when it comes. A public man, for instance, upon pre-
as was the case with the Duke of Wellington during the vloasly.
Reform Bill riots, may have good grounds to expect an attack on
his house ; but this does not prevent him from vigorously defending
his house when the assault is actually made.! Tt has also been said
that the right does not exist when the party attacked had an oppor-
tunity of calling on the public authorities to intervene, This, how-
ever, is not universaily true. As there are few attacks which the
injured party could not have more or less clearly expected, it would
be incumbent on him, if the position here contested is sound, to call
on the government for protection in every case, or else to lose the
right.? But to call on the government for aid is only necessary
when such aid can be promptly and effectively given. There are
many cases of suspicion, also, in which a prudent man would decline
to call in goverpmental aid, feeling that the case is not sufficiently
strong to justify =0 extreme a remedy. As a rule, therefore, we
caunot say that self-defence cannot be resorted to when the party
asserting the right could have protected himself by calling in the
government.* Of this position we have ahundant illustrations in
cases of nuisance whick a private citizen is anthorized to abate with-
out appealing to the law.? * At common law,” so speaks a learned

1 Inf. § 485; The Joseph, 8 Cranch,
451 ; The New York, 3 Wheat. 59.

? Bec on thiz point, Berner, § 86,
Levita, Recht der Nothwehr, 1856;
Schaper, bei Holtzend. ii. p. 137, The
following citations from the Roman law
may be useful in thiz connection :—

¢ Mclins est occurrere in tempore,
quam post exitum vindieare.’” L. 1. o.
3. 17).

“ Podicitiamn quum  eriperet militi
tribonns militares in exercitu ¢, Marii,
propinquus ejus imperatoris, intorfec-
tus ab eo est, oui vim afferebat : facere
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enim probus adolescens pericnlosa,
quam perpiti terpitur malnit. Atque
bupe ille summus vir, scelere solutum,
perienlo libgravit.”” Cicero pro Milon,
¢ 4. Panllus Ree Sent. v, 23, 8.

3 See Filkens v. Btate, 68 N.'Y, 101.

i Infra, § 98,

5 Infra, § 631.

6 Fufra, § 632,

7 Infra, § 634,

8 Infra, § 485,

I have endeavored to give an exposi-
tion of several philosophical theories
of gelf-defence in the Bouthern Law

Review, for 1879, p. 366 ; condensed in
the #th editivn of the present treatise,
§ 97.

That the English law of self-defence
has fluctuated in sympathy with politi-
cal economy, see article in Crim. Law.
Mag. for Jan. 1882

! 8ee R. v. HSeully, 1 C. & P. 315
Tnfra, §§ 487-4946.

2 Beatty v. Gilbants, 47 L. T. K. 8.
194, Q. B. D. 1882, oited more fully
infra, § 1535, where it is held that the
fact that the leaders of the ¢ Balvation
Army’? expected that its meetings would

be attacked by a mob, did net make it
necessary for them te disperse or invoke
police aid.

2 It was for this reason that the
¢lanse in the Gorman Code, limiiing in
this respeet the right of gelf-defence,
was ultimately stricken out. See Bur-
ner, § 86; and see infra, § 487. Evers
v. Poople, 6 Thomp. & C. 156; 3 Hun,
716; State ». Doty, § Oregon, 491.

¢ See infra, § 1426, R. v Cross, 3
Camp. 226; B. ». Jones, Ib. 230; Peo-
ple v. Cunningham, 1 Den. 528; ‘Wood
on Nuisancs, § 525,
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§ 98.]. CRIMES. [Book 1.

New Jersey judge,! «“ it was always the right of a eitizen, without
official anthority, to abate a public nuisance, and without waiting to
have it adjudged such by a legal tribunal. . . . . This com-
- mon law right still continues. Any citizen, acting either as an indi-
vidual or as a public official under the orders of local or municipal
authorities, . . . . mayabatc what the common law deems a
public nuisance.”? We must not push this right se far as to sustain
deliberate aggressions on others. But we ought to maintain it so
far as is proper for the defence of self. Therc iz no pebble in our
way on the highway that we could not remove by action of law.
But there is no pebble on the highway as to which an action of law
would not be absurd. We kick it out of the way, just as we exert
the right of self-defence in innumerable other cases in which going
to law would be equally absurd. And we may in like manner for-
cibly remove an intruder from a house or a railway car without
stopping to call in a magistrate,® or tear from a wall an insulting
libel,* or push back from a highway an overhanging hough.® If so
we may defend-life and limb, though the attack is one we may have
so far anticipated as to have been able to call in official aid in
advance.®

§ 98. Whoever possesses a right is entitled to defend that right.

Onjects for  No matter what may be the character of the right, it can-
which sclf-

defence not lawfully be taken from the owner by violence ; and
maybe  violence applied for this purpose he may violently resist.

! Manhattan Map. Co, ». Van Ken- {ure. See Newton v. Harland, 1 Scott
ren, 23 M. f. Eq. 251 ; Turner v. Holtz- N. R, 474, Infre, § 1100
man, 54 Md. 148, ¢ De Bost ». Beresford, 2 Camp. 511,

CHAP. III.] LIMITS OF SELF-DEFENCE. (5§99,

The Roman law is emphatic on this point, making the right to
defend one of the incidents of the right to possess. ¢ Vim vi
repellere licet, idque ius natura comparatur.’” “ Ut vim atque
jniuriam propulsemus, juris gentium est.””* ¢ Vim vi defendere
omnes leges omniague jura permittunt.”? Nothing, as has been well
said,* can be more general than these utterances. In our own law
there have heen tendencies to limit the right to the defence of home,
of person, and of relatives in the first degree, No doubt there is a
peculiar sanctity attached to these conditions which justifies even
the taking of lifc in their defence. But this circumstance must not
make us insensible to the fact that whenever a right has any value,
then its possessor way protect it forcibly from assault.®

§ 99. It hag also been said that a party who can fly from an
aggressor is bound to fly, and cannot set up self-defence.
This, as we will hereafter see,S is so far true that an as- L oeevoor
sailed party cannot, unless driven to the wall, take his fo selfde-
agsailant’s life. But as an elementary proposition it is
not true that if I can evade an attack by flight then I must £y to
evade the attack. If this were the law, few persons in times of
trouble could remain at their posts. This, however, by confining
the right of self-defence to atacks of which there could be no prior
suspicion, would virtually abrogate the right. For it would be to
say that the right of self-defence only exists when there is nothing
to defend. And besides, the fundamental prineiple is that right is
not required to yicld to wrong.’

1 1.5 § 27 D. de vi. Com. ». Clark, 2 Met. (Mass.) 23;
t L. 3. D. de iust. et inre. Com. ». Power, 7 Met. (Mass.,) 5988;

2 Sea PBrightman », Bristol, 65 Me.
426 ; Earp r. Lee, T1 115, 193,

3 Infra, §§ 621-22,1100, 1705 Over-
deer ». Lewis, 1 W.&5.90. In Beddall
». Maitland, 44 L. T, T {N. 8.) 248, C.,
D. 1881, the rightful owner of a house
forcibly ejected a porson wrongfully in
possession, and injured his forniture.
It was held that the violent cutry of the
rightful owner might bean offchce un-
der 5 Richard IT, stat. 1, ¢ B, but that
ne damages could be obtained for the
forcible entry. Damages wore, how-
ever, given for the injury to the furni-
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% Lonsdale ». Nelson, 2 B. & . 311,

& As illustrating the prineiple in the
toxt may be mentioned a case in North
Carclina decided in 1878, where it was
held that the owner of land has the
right to arrest and repress, as a nui-
sance, 5 person uzing loud and obszcene
language on the highway in front of
such lawd; and when the person so
offending is armed with a pistol, the
limitation molliter manus does not apply.
Btate v». Daviz, 80 N. C. 3b61; citing
State ». Porry, 5 Jones, 9 ; Btate ¢. Rob-
bing, 78 N, C, 431,

8 L. 45. D. § 4, ut leg. Ag.

t Berner, § 87.

5 fnfra, 9§ 480, 495-508; and see
particularly § 501.

5 Fofra, § 486,

1 This iy 8 settled rule of Roman law.
8ee Clarus Ree. Sent, Levits, p. 237,
and seo cases cited infra, §§ 486-501.
That an assault in defence of personal
right is justifiable, see infra, §§ 001,
21. R. v. Mitton, 3¢ &P.31; R. o
Driseoll, C. & M. 214; State ». Elliot,
11 N. H. 540 State ». Miller, 12 V¢,
437; Com. v. Kennard, 8 Pick. 133;

Com. v. Dougherty, 107 Mass. 243;
Comn. ». Mann, 116 Mass. 58; Filkins
v. People, 69 N. Y, 101; Parsons .
Brown, 15 Barb. 5980 ; State ». (iibson,
10 Tred. 214; Btate ». Covington, 70
N. G. 71. See, however, Hendrix v,
Btate, 50 Ala. 148. The law it thus
stated by Bir F. F. Stophen (SteplL. Dig.
Cr. L. art. 200) : * Any person uniaw-
fully assaulted may defend himself on
the spot by any force short of the in-
tentional infliction of death or grievous
bodily barm ; and if the assanli apon
him is, motwithstanding, continued,
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§ 101.] CRIMES. [BOCOK 1.

§ 100. We must remand to future sections the discussion of the
question, what degree of violence ay be used in de-
Defenes of . .
property  fence of home.! Ti is is only necessary here to repeat
hustifisble:  what has just been said, that the right to property of all
kinds may be forcibly defended when it is forcibly attacked, and
that the degree of force to be used in the defence is to be measured
not by the value of the article, but by the degree of force used in
the attack. Were it otherwise, the property of the poor would be
discriminated against, and the right to defend property limited only
to those rich enough to possess property of value, Nor is it possi-
ble to gauge our attachment to any piece of property by its mere
money standard. An article of no money value may conduce
greatly to my comfort and happiness; and beside this, I have a
right to repel spoliation even of things of little value, on the ground
that yielding to spoliation in little things iz a yielding to spoliation
in all things,

The right extends also to mere possession, so that the bare pos-
sessor of a thing has a right forcibly to repel a forcible attempt to
take it from him.2 Thus, a party having a right to the use of a
well, though such right be not exclusive, may repel by force an

_intruder attempting to draw from it.?
§ 101. An interesting question, which will be hereafter more
fully discussed, arises as to the extension of the right
But not R :
violent ge. Of self-defence to injuries to honor, The cases which
]ﬁeéllfgr?f have heretofore been adjudicated in this relation have
been mainly those in which persons whose character has
been assailed have assaulted or killed the assailant. On these facty
it has been umiformly held, as an elementary principle, that no
words, no matter how insulting, will excusc an assault.t At the
same time insults of all kinds, words as well as blows, are to be
taken into consideration in determining how far hot blood can be
considered to exist.® It is easy, also, to conceive of cases in which
a party insulted is entitled to remove the instrument of insult; and
we nfay adopt as sound law a ruling already noticed, that a person

he is in the position of a person as- ? Bee infra, § 501.
sanlted in the employment of lawinl 3 Roach ». People, T7 IIL. 25.
force against the person of another.” 4 Bee mfra, § 619.
Infra, § 486 a. b Infra, §§ 455 e seq.
- 1 Bes infra, §§ 495-508, 1112,
134
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insulted by a libel has a right to remove it from a wall on which it
is posted.

§ 102. A future danger, as we will hereafter see, cannot be
anticipated by an attack upen the expected aggressor, Duower
unless this be the only means of warding off the attack.? must e
Nor is the party attacked excusable in using greater imuediate

and defunce
force than is necessary to repel the attack? remember. notto ex-
- ., Cceedattack,
ing that the danger of the attack is to be tested, as will
be hereafter noticed, from the standpoint of the party attacked,
not from that of the jury or of an ideal person. Whoever, by his
misconduct, puts another in a condition in which the mind eannoé
ach with reasonableness, cannot complain that such reasonablences
is wanting. If the injured party acts negligently or unfairly in
coming to the conclusion that he is in danger of life, then he is
liable for the consequences if he excced the limit of self-defence ;
but if his conclusion be honest and non-negligent, then the party
assailing him must bear the comsequences of the mistake. This

view has been maintained by the German courts ;* and will be vin.

dicated fully hereafter® The same limitation, prohibiting an ex-
cess of force, applies to the privato abatement of nuisances.®

i Du Bost ». Beresford, 2 Camp. 611
cited supra, § 97 a.

2 Bee infra, §§ 484, 498, 624

3 Com. v. Dougherty, 107 Mass, 243 ;
State ». Rosg, 26 N. J. L. 224 ; State .
Lazarus, 1 Const. C. R. 34; Gallagher
v. State, 3 Minn, 270; Patten ». Peo-
ple, 18 Mich. 314; State v. Burke, 82
M. C. 551 ; Oliver v. State, 17 Ala. H8T;
Cotton ». Btate, 31 Miss. 504, Jfafra,
§6 498, 624,

¢ Avchiv, 1848 p. 592,

b See infra, §§ 488-481.

In the same conmection we may
notice the following striking remarks
from a lesding German commenta-
tor :—

If the Htate would noi expose to
spoliation the rights she undertakes
to protect,—rights such ag life, limh,
freedom, honor, chastity, property of

all kinds, family relationships, -—she
must leave the limits of scelf-defence to
be determined, not by the fribunal by
whom the case iz ultimately to be
coolly tried, bot by the individuaal as-
suulted himself, according te his ca-
pacity as exercised in the excilement,
the confusion, and the surprise of the
attack. It iz particmlarly to be kept
in mind that in self-defence the con-
flist is not simply between power
againat power, but between superier
and prepared against inferior and un-
prepared power ; that tha assailant is .
rarely able to convince the assailed
that the attack has an ohjeot less de-
struetive than at the first glance it ap-
peared to Le; that the assailant knew
this when he made the venture: that
he in this way knowingly exposed his
lifs and limbs to the viclence, wild and

§ Infra, § 1426. See Btate v, Panl, 5 R. 1. 185; State z. Parrot, .71 N. C. 311.
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§ 103.] CRIMES, [Book 1.

When the danger is over, the right of self-defence ceases.! Tt
follows that when a thing which is the object of attack is finally
taken from him, the loser cannot ordinarily use violence to recover
it.  For this purpose he must resort to process of law. The tech-
vical right extends to the defence of a thing before it is taken R
not to its recovery after it is taken, “ Quamvis vim vi repellere
omnes leges et omnia iura permittunt,—tamen id debet fieri cum
moderamine inculpatae tutelae, non ad sumendam vindictam, sed
ad propulsandam iniuriam.”? If, however, he can retake it with-
out undue violence he may do so.* But an assault on his person
he cannot punish when the danger is over. His right is defence,
not retribution,*

§ 103. The inference to be drawn from the weapon used® applies
Inference  With peculiar force to cases of self-defence. A man
‘d'gisn who, when attacked, draws out a pistol and shoots down
from his assailant, cannot, under ordinary circumstances,
WP Glaim that he was surprised by the attack. No one in a
civilized society, where the law gives protection to those in danger,
13 entitled to carry concealed weapons,in order to mect an attack
which he could avert by the ordinary processes of law. If, how-
ever, the weaponis one which it is customary to carry, or if it is
caught up on a sudden, in fright or in hot blood, by the assailed,
then no inference of premeditation can be drawn.

CHAP, 1V.] MALICE AND INTENT. [§ 104.

CITAPTER 1V.

MALICE AND INTENT.

Malice is eyvil intent, and is econvertible
with dofus, § 106, .

To dolus, will, objeet, and cuusation are
esscutial, § 107,

Sufficient. if party eharged contemplated
result as a continpency, § 108,

Dolus classified as determinatus and alter-
nativns, § 100.

Dolus determinatus is where a single ob-
jeot i persistently pursued, § 110.

Dolus allernativus is where the purpose Is
capable of alternate realization, § 111.

Malice to a class includes malice toan
individual, § 112,

Fallacy of distinction between malice ex-
press and implied, § 113,

Malice presumed to be continuous, §
114,

But duratien to be inferred from facts,
§ 115,

Premeditation regaires no fixed period,
§ 116.

Intent at time of actlon enongh, § 117.

Malice does not require pliysical contact,
§ 117 a.

In casca of doubt, verdiet is taken for the
lower degree, § 118

Motive to be distinguished from Intent:
combination of motives mo defence,
§ 119,

Unintended injury derives its character
from purpose to which it is incidental,
§ 120,

Motive need mnot be proportionate to
heinoasness of erime, § 121.

Malice inferable from facts, § 122.

Consciousness of unlawfulness not essen-
tink, § 123,

Malice distinguishable from fraud, §
124,

frantic as it would necessarily be,
whick he himself ealled forth in the
person assailed. Bechaper, in Hoitz,
Btraf, {i. 139.

T Bee infra, §§ 454 & seq.

¢ C. 2 x, De homie. v. 12, o. 18, eod.
Berner, §8 88.  Fafia, § 462.

? State ». Elliot, 11 N. 1. 540,

¢ Bee infra, § 487, R. », Driscoll, C.
& M. 214; R. v. Mitton, 3 C. & P. 31;
Com. v. Yord, 5 Gray, 475 ; People v,
Caryl, 3 Parker C. R. 326; State .
Lawry, 4 Nev. 161 ; Territory ». Dren-
nan, 1 Montana, 41.

Thoe right (self-defence) can only be
exercised at the moment of the atiazck.
It canmot, therefors, be exercised
azainst the absent, though they be
instigators of sn actual attack., But
between those present and acting
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among the assailanis the assailed is
not bound to distinguish between the
several degrees of activity or responsi-
bility. Nor is be bound to call upon
any of thetn to say what they purpose,
snd in what way they mean to GAITY
out their purpose, since this depends
upen contingencies which mo one of
them ean preascertain, Nor does re-
treat of the assailant by itself neces-
#arily exclude the ides of a perilous
attack. An assailant may retreat ag
a feint, as is sometimes the case with
robbers -in attacks on conntry seats,
and it may be added in other cases of
walicious assaults. Schaper, in Holtz,
Straf. ii, 145,

§ Infra, § 122,

¢ Bee fully Whart, on Cr. Bv. § 764,
and infra, § 424 et seq.

§ 106. Maricr may be defined as intent to do injury to anothor;!

and may, for the purposes of this ireatise, be regard'ed Maticais

as having the same meaning as dolus.? Dolus, also, in- &7 intent,
cludes the idea of fraud, which in cur present legal use veriinle

iz not convertible with malice ; but so fa.r as concex:ns

injuries effected by force, dofus and malice are equivalent terms.
A wound, which by our law would not be regarded as malicious,
would not by the Roman law be regarded as caused !)y dolus. A
wound, to whose author the Roman law does not impute dolus,
would not be regarded by our law as malicious. Between dolus

and culpa the line is drawn in the Roman law in the same way as

t By Holt malice ia defined to be “a 2 See for a more detailed d?ﬁ;it]i;;t
design formed of doing mischief to Harris v. State, 8 Tex. Ap. 90; Me
ancther,” and this definition is adopted ney v. Slate, 8 Tex. Ap. 626.
by Sir J. F. Btephen, 3 Hist. Cr. Law,

pp. T0 et seq. 187



§ 107.] CRIMES. [BoOK 1.

in our own law the line between malice and negligence. There is,
however, this difference between the two jurisprudences: to dolus,
a8 a psychological study, the Roman jurists devoted great atten.
tion ; to malice, as a psychological study, our jurists have given but
Httle attention, contenting themselves in dealing curtly with the
subject in the concrete.! In our own system, malice, in its most
general sense, includes all unlawful intent; and is thereforé dis-
tinguished from motive, which is ultimate purpose, and which, unless
introduced as a link in a chain of inculpatory or exculpatory proof,
is irrclevant. The motive of A. in killing B. may have been to rid
the community of o villain. But this does not touch the issue, so
far as A.’s state of mind is concerned ; the question is not was A.'s
motive good in killing, but was it his intent to kill.2

§ 107. According to an able recent commentator on the Roman
Law,3 the following are the essential ingredients of dolus :—

1. The internal will.

2, The external act.

3. The causal relation of the will to the act.

If the will is not brought into connection with the act, the act is
To dolus . .
will,ob-  that no thoughtful man can insulate a particular actso as
Ject, a0d 45 cut that act off from the consequences that naturally
areessen-  follow fromit. I throw a stoneinto the water, intending

. simply to get rid of the stone from the land. Yetat the
same time I cannot, as one who has previously observed similar
results, and who reasons from the most familiar principles of physics,

1 See Angtin's J urisp. ii. 327. Thiz Holi says: °‘Some have been led into

not to be considered as willed; yet we must remember -

CHAP, IV.] MALICE AND INTENT. [§ 108,

forget that this stone will cause a ripple on the surface of t.he wat:cr.
A similar case, it is argued, arises when A. shoots at B., intcnding
to kill him, but the ball glances and kills C., whom A has reason
to expect to be in close vicinity.! The intention to kill B., 00111{% it
be so insulated ag to detach it from any consequence except that in-
tended, could not support an indictment for killing C. ; butif it cann.ot
be so insulated, and if shooting at B. naturally involves the contin-
genoy of missing B. and hitting C., then dolus is to be imputed to
the killing C.2 o
We must at the same time remember that an instrumental intent,
the realization of which produces an injury to another, may be -
either indifferent or criminal. A man may drop a stone from a roof
on a street, and may do this either sportively or with intent to hurt
a passerby. When there is an intent to hurt, in other words, when
to the intent to use a particular instrument the intent to hurt by the
use of zuch instramentis added, then dolus exists. Dolus (malice)
iz therefore the condition of an offence by an instrument specifically
intended, and the act must be immediately directed by ?he in.tent.s
Culpa (negligence) is the condition of an offenc_e not 11_1tcnt10naL
but imputable to the lack of such diligence as it was the duty of
the party to bestow. . ‘ :
§ 108. It is here that cmerges the question .tha:t has been pro-
ductive of so much difficulty in this branch of jurispru-
dence. Is it sufficient to constitute dolus (malice) that if purty
the fatal result should only appear to the assailant as a Bl
mere possibility ? In answering this question we must gﬁ:e&f‘
remember that we are not able to select arbitrarily the gggtcl;
instruments we want to effect a particular end, nor is there

lonseness of definition is deplered by
Bramwell, J., in his evidence befors
the English Homicide Committes, as
given in Whart. on Hom. § 29,

Malice is where a person * wilfully
does that which he knows wil! injure
another in person or property.” Black-
burn, J., in B. ». Ward, Law Rep. 1
C. C. 360 ; Holland ». State, 12 Florida,
117, Ii should mot beforgotten in this
connection that the legal meaning of
the term malitia, or malice, is difforent
from its popular meaning, which makes
it synonymous with spite. Thus Lord
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aistakes by not well considering what
the passion of malice is; they have
construed i ta be a raocor of mind
lodged in the person killing for some
considerable time before the commis-
sion of ihe fact; which iy a mistake,
arising from the not well distinguish-
ing between Aofred and malice,. Envy,
hatred, and malive, are three distinet
passions of the mind.” Kel. 127, The
eonfngion arising from this ambiguity is
discussed in 2 Steph. Hist, Cr. Law,120.

£ Seo infra, § 119,

8 Gessler’s Dolus, Tiibingen, 1560,

1 Bee Meyer, § 108, who defines
dolus 1o be the will o do in the con-
erote that which the law forbids in
the absiract.

¢ Seo infre, § 318, and see R. =
Smith, Dears. C. C. &49; 7 Cox C. C.
51; 33 Eng. C. L. 567; B. ». Stop-
ford, 11 Cox C. C. 643. In these cases
the defapdant intentionally shot at C.,
whom he mistoek for B., and he was
held to he guilty of wounding C. with
intent to kill C. In R.». Hewlatt, 1
F. & F. 91, howevet, where the defen-

dant wounded B. wnintentionally, his
weapon glancing from A., whom hein-
tended to kill, an acqunittal was
directed, Bee infre, § 120; Wareham
v. State, 25 Oh. St. 601 ; Lacefleld o
Staie, 31 Ark. 275; Angellw. Btate, 36
Tex. 542; State v. Lee Vines, 34 La.
An. 1079.

% 3ee R. # Preston, 2 Demn. C. C.
353; R. v. Chapman, 1 Den. C. C.
433 Morse v. State, 6 Conm, 9 ; Resp.
v. Roberts, 1 Dall. 39.

139



§ 110.] CRIMES, [BOOK T,

any instrument which we can speak of as absolutely in our power.
Whatever we attempt we have to execute by means of agencies
whose operation may be wodified by numerous contingencies over
which we have no control. No plan of wrong, therefore, can be
framed by even the most capable and cautious of conspirators, which
they must not regard as dependent upon contingencies for its con-
summation. An assailant, therefore, in meditating an attack on
another, must contemplate tho possibility of miscarriage. This
possibility may be greater or less. A good marksman may he
almost sure of hitting his intended victim ; & man who sends an ex-
Pl?sive compound to an enemy may estimate that the probability of
injuring his enemy is slight. If the means adopted are such as
catinot possibly succeed, then there is no such conneotion between
the instrumental intent and the final intent as is essential to consti-
tute guilt. But if there be no such impossibility, and if the means
adopted, improbable as it would seem, have a fatal result, then the
end is to be regarded as having been intended. '

§ 109. We shall hereafter have occasion to distinguish between
Dot e motive .and ir}tenﬁ ;2 mo?ive being in tl_lis sensc the moving
e cluesi.  Power Impeiling to action for a particular result, intent
fedue de-  heing the purpose to use a particular means to effect such
and alter- result. Amnanalogous distinction is expressed in Germany

by the words Vorsatz and Absicht. 'The intent, for in-
stance, may be directed to the use of a particular instrument, but this
instrument may be used to give effect to one of several motives, e. g.,
a blow may be given with the motive of wounding, or disgracing,
cor killing; or when a house is st on fire, the motive may be either
- plunder or homicide. In this view dolus may be regarded as cither
determinatus, alternativus, or eventualis.

§ 110. 1. Dolus determinatus exists when the instrument is in.
Dot de tentiona,lly: user.l 1;.0 eﬁ'e:ct a single purpose, as when a
terminatus deadly poison is intentionally given with the sole pur-
is %]f:r;ut- pose of killing. ‘It makes no difference whether or no
posc la per- thfa instrament will cffeet the objeof with apparent cer-
pumsued.  tainty. The person whose life i3 attempted may have

warded off susceptibility to disease by antidotes. Or it
may happen that the assailant may be limited in carrying out his

1 See infra, §§ 169, 317-8; and see £ Fufra, § 119.
Robinson v. Btate, 54 Ala. 86,
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CHAP. IV.] MALICE AND INTENT. [§ 111,

plan to a single ageney comparatively uncertain. In either case

dolus determinatus iz established.

§ 111. 2. Dolus alternativus or eventualis.—It may Dops o
happen that the instrument selected may have two or ;%:EE’;F
more distinct effects, and that of the posaibility of this pose is ca-

. . i - pable of al-
the assailant is or ought to be aware. This may 0CCUT ternate re-

in the following cases:— alization.

a. The assailant has a primary object in view, and his final
intention is directed to effcet this objeet; but he recognizes
a sccond object ag either the possible or probable result of
the instrament be employs. Cases of this class are divided
by the Roman authorities as follows :—
al. Dolus eventualis.—When only the second object is erim-

inal, as where A. shoots at a mark, seeing D. necar the
mark, and knowing that a slight divergence may cause the
shot to mise the mark and to strike B.; and when B. is
struck and killed.

8. Dolus determinatus et eventualis.—When both objects
are criminal ; as where A. shoots at B. and hits C., who
is so near to B. that the hitting of C. was or ought to
have been within the contemplation of A. as probable.?

5. When it is indifferent to the assailant which of several pro-
bable objeets is effected by the instrument chosen by him.
al. When only onc of these objects is criminal, which is

dolus alternativus in its single sense.

#. When all are eriminal, as where a man shoots at a crowd,
not caring whom he hits ; which is dolus alternativus in
the ordinary sense.?

¢. When the assailant desires to effect, and does effect, sev-
eral criminal objects simultancously. This brings a concur-
rence of several doli determinati, which are to be tried sev-
erally.?

d. The assailant has his intention fixed on a single eriminal
object, but while effecting such object he, accidentally and
against his will, effects, by the instruments used, another

1 Sea R. v. Hewlett, supre, § 107; 2 % Infra, §§ 120, 608,
Steph. Iiist. Cr. L. 112, 4 For discussion of this guestion,
* See comments, supra, § 107 ; infre, see Whart, Cr. PL. & Pr. §8 ABS el seq,
§ 120. .
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§ 1121 CRIMES. [BOOK L.

criminal object. If so, the firsé contingency involves only
dolus ; the second only culpa. This covers the case, here-
after fully discussed, of a person who, when shooting a tame
fowl, accidentally, and against his will, kills the owner of
the fowl.?

Dolus generalis is where an injury is directed at a erowd, let the

blow fall where it may.?

§ 112. By the leading English writers of the old sehool, malice
Malico toa 1 i'ne'ld to denote not only special malevolence to the
classlu-  individual slain, but a geuerally wicked, depraved, and

cludes . .
malice to  Malignant spirit, a heart regardless of social duty, and

the mem- . . .
bers of dehberately. bent t:m.rmsclnef.a And, in general, any
s formed design of doing mischief is by these authors
c'al]ed malice, whether the mischief be intended to fall upon a par-
ticular person, or upon any person who may be within its range.t
}Phus placing an obstruction on a railway track, with intent to ]?i]l
18 a malicious homicide, and is murder, whether the intent be to ki]i
% particular person, or to kill any one who may be on the train.5
And malice to 2 class includes malice to the members of that class.®

f aex .
. Bee authorities ciled supra, § 106, which enacts that any onewho unlaw-
nfra, § 320. fully and maliciously wounds or in-

CHAP. 1V,] MALICE AND INTENT. I8 114

§ 113. The older English text books distinguish botween malice
express’? and malice implied.”” This, however,as is Fallacy of
elsewhere shown,! cannot be sustained. Our only way of giitinction

. * . . . - GLWEED
proving malice is by inferring it from circumstances. malice
Even should a party, when examined on the stand, 8a¥, ;54 ¢ im.

«1 did the act maliciously,” the question would still

“remain, how far the statement is to be believed. The mode of proof

is not demonstration, but inference 2

§ 114. Supposing malice be proved to have existed a short time
before a crime, it will be presumed to have continued
down to the actual commission, unless modifying ciremm. Miies Pre-
stances are shown to have taken place, or the defendant EE ;Oﬂtiﬂu-
is in gome other way proved to have acted under fresh
controlling motives.? Yet the presumptions in such cases are not of
law, to be imposed in all eases by the court, but of fact, to be drawn
or repelled by the circumstances of the particular case.t In this
view we must remember that it is not a law of our nature that an
intention onee formed continues ; and we must also remember that it
is far from being the case that by those who threaten crime, crime is
uniformly executed. The most deliberate assassinations are those

whose preparations are most artfully concealed ; while persons who -

2 R. » Fretwell, L. & C. 443; 9
Cox C. C. 471,  Infra, §§120, 319, 383.

3 Fost. 256, 262

11 Hawk. P, C.ec. 31, 5. 18; Fost.
257; 1 Hale, 451 ; 4 Black. Com. 199,
Iafra, §§ 120, 319.

% Presley v. Btate, §% Ala. 98. See
Clifton ¢, Btate, 73 Ala. 474,

& Infra, §§ 120, 319, 383.

In R. v. Martin (Crown Cas. Rea.) 72
L. T. (Journ.) 83, the defendant was
charged with malicious wounding,
which resulted from his extinguishing
the gat in the outward entry of a
theatreand putting a bur across the pas-
sage, which cansed a tamult in which
several persons were wounded, The
defendant was convicted, and the
conviction was snstained by the court,
Lord Coleridge, C. J., saying :—

“The prisoner was indicted under
the statute 24 & 25 Viet. . 100, 5. 20,
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flicts grievous bodily harm upon any
other person, with or without s weap-
on, shall be guilty of an offence, and
punishable aceordingly. (The words,
¢ with or without a weapon,® were in-
trodneed becaunse difficultties often arose
a5 to the vse of aweapon or instrn-
ment.) What the prisomer in the
Present case did was this: he carme out
first and turmed off the pas, and put
across the passage an iron bar, and
then he went hLis way. The people in
the theatre, as they came out, finding
the place dark, very natuzally fell into
4 panic and rushed forward, and of
course met the iron bar, and the person
injured koocked his head sgainst the
bar and was serionsly injured, though
happily not killed. For that the pris-
oner was indicted, and the jury found
all that was necessary to sustain the
charge under tlc enactment that he

aid unlawfully and malicionsly inflict
grievous bodily harm upon the person
injured—that is, without a weapon or
jnstrument in his kand. The guestion
ig whether under these circumstances
he was guilty of everything the enact-
ment includes, and I am clearly of
opinion that he was. He must be
taken to have intended the natural
consequences of what he did. And
what he did was to do what would cer-
tainly alarm and frighten a number of
people and zlso to obstruct their exit
1y something which, when they came
against it, would certainly cause them
serions injury, and then if a persom
did thus come against it, and was so
injured, then the prisoner did ©um-
lawfully and maliciously’ cause him
to be 8o injured—that is ‘mali-
ciously’ not in ihe sense of actual
malice againat the particular indivi-

dual, but in the sense of doing an un-
lawfnl act caleulated to injure, and by
which another person was in fact in.
jured—that is ‘malicicusly” injoring
—just as in the caseof & man who un-
lawfully fires a gun among a crowd,
and who, if he killz ome of them, is
clearly guilty of murder. That prin-
ciple is one of spund sense and reason
and it is applicable here. The pris-
oner, thercfore, was most properly con-
victed, and if he receives exemplary
punishment 1 shall be satisfied with
the result.’

t Whart. on Cr. Ev. §§ 16, 734 e
sef.

2 Bge tully Whart. on Cr. Ev. §§ T,
735-9. But see conira, Jones v. Siate,
b Tex. Ap. 397.

% See Whart. on Cr. Ev. §p 738, 816;
and eee tnfra, § 477.

¢ Murray ». Com., 79 Penn. St. 311,
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§ 116.] ORIMES. [ ook 1.

are apt the most noisily to threaten are often those who are the most
reluctant to execute.

§ 115. Ne human gauge cxisting by which duration of malice

can be measured, we are obliged to resort for this purpose

Eg;‘}grgg to the same probable reasoning by which the existence of

}gfi;rﬁi « malice is proved. A. shoots B. in the public streets,

" without authority and without provocation. As reason-

able beings usually intend any important step they take, we infer

that A. intended this shot; but this, as we will hereafter see,is a
matter not of legal presumption, but of logical infercnce.?

§ 116. Te premeditation, which is an essential ingredient of
Premegi.  '#alice, and which by many statutes is made a condition of
tation re-  gertain erimes, it is logically necessary that there be a
guires no . - . . .
fixed pe- period of prior consideration; but as to the duration of
Hlod. this period no limit can be arbitrarily assigned. 'The
reasons for this are obvious: (1) No psyehological tests which the
law can supply can help us in determining how long a time an evil
intent was harbored. (2) In men of quick action, engaged in
desperate enterprises, evil designs hastily hustle upon each other,
shaping themselves almost instantancously to meet new contingencies
as they arise. The old are much less rapid in ¢coming to a conelu-
glon than are the young. Persons with mechanical aptitudes are
more rapid in deciding as to mechanical acts than are persons with-
ou such aptitudes. A soldier would require less time to deliberate
as to the use of a gun, a chemist as to the preparation of a poison,
than would a persen not accustomed to fire-arms or poisons, No
limit as to premeditation can be arbitrarily imposed by the law,
Whether there has been premeditation must be determined by the
conerote cage.

As to the relations of premeditation to hot blood the following
pointa may be noticed : —

(1) The fact that passion intervenes after a premeditated offence
bas been undertaken, does not sustain the defence of hot bleod.

! Fnfra, § 477, and see Cannon v Peopls v. Moore, 8 Cal. 10; Fahnestock
State, 57 Miss. 147 ; Jones v. State, 57 v. State, 23 Ind. 231 ; 13inns », State, 66
Ihid. 684. Ind. 428 ; Staie v. Eolme, 51 Mo. 153.

¢ fnfra, § 122. See People », Clark, As to premeditation under statutes, see
7 NW. Y. 385; Com. v. Drum, 58 Penn. infra, § 380,

St. 9; U. 8, ». Cornell, 2 Mason, 91;
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CHAP, IV.] _ MALICE AND INKTENT. [§ 117 a.

(2) A erime conceived in hot blood, but executed coolly, and with
deliberation, is to be regarded as premeditated.

(3) On the other hand, the fact that a erime may have been con-
templated vaguely beforeband does mot make it premeditated if its
execution tock place in hot blood or sudden passion.!

§ 117, Tt is constantly laid down that intent at the time of action
is enough. It is not meant to assert by this that a per-
son who, under a sudden impulse, kills another is guilty (ooont 8t
of murder. To say this would be unwarranted, for the action

N . encugh,
reagson that we have no means of saying that a particular

_impuise is sudden. What we have a right, however, to say, and

what the law means by this maxim to say, is this, that when a homi-
cide is committed by weapons indicating design, then it is not neces-
gary to prove that such design existed at any definite period before
the fatal blow. From the very fact of a blow being struck, we have
a right to infer (as a presumption of fact, but not of law) that the
blow was intended prior to the striking, although it may be at a

period of time inappreciably distant.?

§ 117 2. Malice may be excried against a party at a distance;
as where A. lays poison for B. in his food, which . .
B. afterwards takes and dies. And so where A, procures doos not

require

an idiot or lunatic to kill B., which is done. In both pnysical

mstances A. is guilty of the murder as principal.?

Th e contact,

same result follows when an injury is produced by frightening the

injured party.t

U Bee infra, §§ 315, 380, 480 ; and see
Berner, th ed. § 94. As to cooling
time, wee infra, § 400; and see, as to
time necessary to intention, Whart. Cr.
Ev. §§ T35, 816,

1 Infra, § 380; R. v. Noon, 6 Cex C.
C. 137; U. 8. », Cornell, 2 Mason, 91 ;
U. 8. v. Me@loe, 1 Curt. €. C. 1; Lan-
ergan ». People, 50 Barbour, 266 ; Peo-
ple » Clark, T N. X, 385; People v.
SBullivan, 7 N. Y. 396; Leighton ».
People, 88 N. Y. 117; Com. ». Drum,
68 Penn. S8t. 9; State v. Rhodus, 1
Houst, C. C. 476 ; Woodsides v, State,
2 Howard’s Miss. R. 6bi; Daina v,
State, 2 Humphreys, 43%; Coffee ».
Stute, 3 Yerger, 283; Btate v. Lipsey,

voL. 1.—10

3 Dev. (N. C.) 485; People ». Moors, B
Cal. 90 ; People v. Cotta, 40 Cal. 166;
Peri v, People, 66 Iil, 17 ; McAdams v.
Btate, 25 Ark. 405; Fahnestock .
State, 23 Ind. 231 ; Miller v. State, 54
Ala. 155 ; Green ». Btate, 13 Mo, 383 ;
Mitcham ». Btate, 11 Ga. 615; Nichols
¢, Com., 11 Bush, 575 ; Btate v. Deck-
lotts, 19 Iowa, 447 ; Burnham ». Btate,
43 Tex. 322; Green v, Btate, 38 Ark.
304. The rule in the text is applied
even a3 to murder in the first degree,
which by statute requires deliberation.
Infra, & 380,

3 Infra, §§ 167, 206, 246, 278-0.

t Infra, § 167 ; supra, § 116,
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§ 119.] CRIMES, [BOOK L

§ 118. As is elsewhere seen,! wherever on a prosecution for an
In cuses of Offence, embracing two or more degrees, there is reason-

%?é‘tb;;g:' able doubt as to whether the evidenco sustaing the higher

be taken  degree, the verdict is to be taken for the lower, The

for lower

degree, rule in such case 18 < in dubio mitius.”’?

Motives to § 119. The will acts under a variety of motives, some
bi gﬁ’:};‘ very complex.® The motive varies with the man, what is
rom in-  strong with one being weak with another. The gratifica-
tent. Com-

biustion of Cation of passion is a responsible motive ; and so also is the
atves no - general intent to violate law, fall the consequences on whom

they may.® And the law is, that no matter what may he
the motives leading to a particular act, if the act be illegal, it is indict-
able, notwithstanding that some one or more of these motives may he
meritorious.* Thas the motive of promoting ultimate public good is
no defence to an indictment for nuisance ;¢ intending to instruct the
public i8 no defonce to an indictment for libel ;7 the motive of returning
the goods i3 no defence to an indietment for embezzlement,? or for lar-
ceny,® nor is the motive of giving away the goods to another ;¥ scientific
enthusiasm is no defence to an indictment for disinterring a corpse ;1
the motive of notifying of a fire is no defence to an indictment for

CHAP, 1V.] MALICE AND INTEXT. [§ 120.

arson ;! the motive of ridding the community of a bad man is no
defence to an indictment for homicide ;* the motive of paying a debt
with the procecds is no defence to forgery.® No matter what other
motives, good or bad, cotperated, if the intent to do the particular
unlawful act is either proved or implied, the offence, if committed,
is complete.* If the law were otherwise, there would be few
convictions of ¢rime, for there are few crimes in which extraneons
motives are not mixed up with the particular evil motive.?

§ 120, When an intent exists to do wrong, and an unintended
illegal act ensues as a natural and probable consequence, Caintended
the unintended wrong derives its character from the imjury
general evil intent.® A general malevolent purpose to derives Its

charscter

break the law, for instance, or to inflict injury irrespec. {rom pur.
pose to

tive of any particular malice, gives color to a particular which it ts
. . . incidental.
wrongfal act committed in execution of the general VM@

! Whart. on Cr. Ev. §§ 334, 721.

¥ Hee, alse, infra, § 392.

? Bee tafra, § 153, Tor clagsification
of motives, see Whart, Cr. v, § T84
¢f seq.; and see Ritinger ». Com., 98
Penn. Bt. 338; Marler v. Stats, 68
Ala, 580 ; Hogan v. State, 13 Tex. Ap.
318 ; Pinckford ». Btate, 13 Tex. Ap.
468,

t Bee 1l Whart. & Bt. Med. Jur. §3
398, 404, 405 ; Whart, on Cr. Ev. §§
134, 740. _

& Supra, § 88; infra, §§ 380-1; R. ».
Cox, R. & R. 362; R. » Gillow, 1
Mood. 85; 1 Lew. C. €. 57: R. », Da-
vis, 3 C. & P. 306; R. v Batt, 6 C. &
P. 329; R. v Johmgon, 11 Mod. 62;
B. v Geach, 9 C. & P. 499: R, ».
Bowen, C. & M. 149 ; R. ». Doddridge,
8 Cox C.C.335; R. v. Ward, 4 A. &
L. 384 (infra, §§ 1416, 1421) ; State »,
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Moore, 12 N. H. 42; Com, ». Belding,
13 Met. 10 (infra, § 1416); Com. .
M’Pike, 3 Cush. 181; Peopls ». Cur-
ling, 1 Johns. 320 ; People ». Cornetti,
92 N. Y. 85; State ». Cocker, 3 Har-
ring. 564 ; Btate ». King, 86 N, C. 603;
Btate v, Dineen, 10 Minn, 407 ; State
v. Coleman, 20 8. C. 119: Perdue o,
Htate, 2 llumph. 494. Hee Whart. Cr,
Ev. § 135, As 1o distinction between
intention and motive, see 2 Steph.
Hist. Cr, L. 110.

& Infra, §§ 1416, 1420,

1 Infra, § 1594, Bteele v. Brannans,
L.R.7TC. P 261,

8 Infra, § 1053.

8 Fafra, § DOG.

0 fnfra, § 899, _

" Com., v Cooley, 10 Pick. 37; 1
Russ. 464, Infrae, § 1432 a.

1 R. v. Regan, 4 Cox C. C. 335.

? Infra, §§ 488 ef seq.

3 Fufra, § 718,

4 [J. 8. v. Btores, 4 Woods, 641 ; see
State . King, 86 N. C. 603.

As sustaining the position of the
text u§ to concurrent bad motives, see
R. ». Hills, & Moodey, 30; R. v. Batf,
6C. & P. 329; R.v. Gleach, 9 C. & P.
459 ; R. v. Doddridge, & Cox (. C. 335 ;
Smith ». Com., 100 Penn, Bt. 324
State ». Moore, 12 N. H. 42; People v,
Carmicliael, 5 Mick. 10; Clifton ».
State, 73 Als, 474. JInfra, § 317. That
the wrong wad done in jest or sportis
no defence, Hill v. State, 63 Ga. 578,
and cuses cited infra, §§ 373 a, 608 «,

§ Bow infra, §§ 122, 1168; Whart.
Cr.Ev. § 734 ¢f seg. Bee especially re-
marks on motives in 1 Whart, & St.
Med. Jur. §3 399=405. “ Who wonld
dare,’” ssks a great German jurist, © to
determine how far a single morbid ten-
dency iz isolated from all other tenden-
cies in a particular persoun, o as to
attach to it exclosively certain evil
congequences ; and who eould shape a
procedure, even if there could be such
8 severance, by which such tendency

~eould be separately put on  trial {*?

Ideler, Lebhrbuch, pp. 264-266. La
Rochefoucanld giver us the eonverse
when he says, ‘* Nous aurions souvent.
honte des plus belles actions 51 le monde
voyait tous les motifs qut les produi-
sgnt.”  The point of this, as iz well
remarked (Bpoctator, July 26, 1879),
ig in the word fous. 3 all the motives
of our best acts were known we would
feel humitiated. K is not that many
of the motives were not good, or that
the preponderating: impulse may not
have been gond. But it is that in the
well of human intention there is always
& mingling of good with bad or bad
with good. If, hewover, 4 motive im-
pulling to an nrlawful asct.is evil, then
there is malice.

In R. »v. Woodburne, 16 8t. Tr. 54,
it was held that thengh the intent was
to murder and not to disfigure, the de-
fendant might be convicted of maiming
with intent to disfigure. This, which
strains to its extremest tension the
doetrine in the text, is sustained by
Sir J. F. Stephen in his History of
Crim, Law. '

& Bee swpra, §§ 107-110.
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§ 120.] CRIMES. [Bock 1.

malevolent parpese. A man out of general malignity may fire on
a crowd, or may displace a rail on a railway ; and then, if any life
be lost, he is responsible for murder, thongh he may have had no
intention of taking any particular life.! It has been further ruled
that if a man shoots A. by mistaking the person, when intending to
shoot B., he is responsible for shooting A., under statutes which
make it penal to shoot at anothor with intent to kill the person shot
at.® And so has it been held with regard to murder at common
law.3 We have the same distinction taken as to burglary, where the
intent was to steal something different from that actually stolen ;¢
and as to arson, where the intent was to get a reward by giving the
earliest information of a fire at the police station, and not to injure
the owner ;® or where an unintended house was burned.® And so if
there be a deliberate intent, when taking lost goods, to steal, no
matter who way be the owner, this intent may be viewed as an in-
tent to steal from A, when A. is subsequently discovered as owner,?

CHAP, IV.] MALICE AND INTEXT, [§ 120.

general intent to do evil, such as to cover all the natural probable
consequences of the act, may be inferred from the circumstances of
the case.l If, however, as will hereafter be scen, it is plain that the
offender’s will was directed exclusively to a particular end, in which
he failed, and that the act done by him was unintended in any sense,
and was not & natural or probable result of his misconduet, then the
more logical course 18 to indict him for a malicious attempt to do the
unperformed act and for negligence in the act performed.? A third
contingeney arises when A., locking out for B., sees ., whom he
mistakes for B., and whom he kills, This is murder, because his
intent to kill, however mistaken his reasoning, was really pointed at
C.2 But where one of several utterly distinct intents is necessary

t Supre, §§ 110~11. R. . Fretwell, 13 Sm. & M. 242; Lacefield ». Btate, 31
L. & C.443; 9 Cox C. €, 471 ; Wash- Ark, 273. Bes, however, R, v. Stopford,
ington v, State, 60 Ala. 10; Aiken ». 11 Cox C. C. 643. These cases are
State, 10 Tex Ap. 610; State v. Gil- noticed supra, § 307 ; infre, § 645 a.

In other words, when fhere is a general intent to do evil, of
which evil the wrong actually done may be looked upon as a pro-
bable incident, then the party having such general intent is to he
regarded as having intended the particular wrong.® A man using
a deadly weapon in a crowd, intending to kill, must be regarded as
intending to kill all within the range of the weapon, whether as a

primary object, or as incidental to such primary objeet. And a

1 Bee supra, § 110 ; infra, §§ 186, 319.

? R. v. Smith, Dears €. C. 559; 33
Eng. Law & Eq. 567; R. v Jarvis, 2
Mocd. & R, 40; Callahan . State, 21
Ohio Bt. R. 306; Walker ». Btate, 8
Ind. 29¢; Teople v. Torres, 38 Cal, 141,
Infra, § 645 a. In Com. v, McLaughlin,
12 Cush. 615, it was held that when A,
shot at B. and C., intending to kill
whichever he hit, he might be indieted
for an assaull with intent to mnrder
both B. and C.

2 See infra, §% 317-320, 845 ¢; R, ».
Saunders, 2 Plow. 473 ; Angell ». State,
36 Tex. 542.

4 Bee infra, § 810,

i R. », Regan, 4 Cox C.C, 335, I
has been held, alse, that where a party
intending 1o commit a rape takes money
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from the woman attacked, this may be
robbery, thongh no money was de-
manded ; R. ». Blackham, 2 East P, C.
T11; infra, § 856.

8 R. v, Pedley, 2 East P. €. 1026 &,
v. Proberts, 2 Bast P, C. 1030, fufra,
§§ 836, 1283,

T R. ». Moore, L. £C. 1; 8 Cox C. C.
418,

# The distinction taken in the old
books betwesn malum in se and malum
profibitum in this relation i3 now ex-
ploded. A man who inflicts injury in-
cidentally to attempting a statutory
crims iz, on the reasoning of the text,
ag responsible as is the man who in-
flicts injury incidentally to a eommon
law crime.

man, 69 Me, 163 ; State v Sloanaker, 1 See discussion in 10 Cent. L. J. 37

Honst. C. C. 62, Bee fully cases cited,
infra §§ 317 ef seq., 383. Thus he who
sets fire to his own house, intending to
defraud the insurers, and burns his
neighbor’s house by the communicat-
ing of the fire, is indictable for malici-
ously burning the latter house. R. ».
Proberts, 2 Hast P. C. 1030, Jafra, §
§30. That the injury must be a pro-
babla consequence of the act see R. v
Faulkner, 13 Cox C. C. 550, cited in-
Fra, § 829 ; Com. v. Adams, 114 Mass.
323,

? R. v Pembleton, L.R. 2 C. C. 119;
12 Cox C. C. 807; infra, § 1070, As
to concurrence of malice and negli-
gence, see infre, § 128, And on the
question of killing A. in mistake for B.,
sec infra, §§ 317-322; BState ». Bmith,
32 Me, 369. In R.» Hewlett, 1 F. &
F. 91, the defendant was indicted for
wounding A. with intent to do him
bodily harm. The evidence showed
that the defendant, infending to wound
B., unintentionally wounded A. This
was held a fatal variance. 8. P. Com.
v, Morgan, 11 Bush, 601; Barcus ».
Btate, 4% Miss. 17; Morgan v. Btato,

et et

B See infra, §§ 517-318.

The controversy as to error in objecto,
and as to aberrafie ictus, as thoy are
called, relates to the effect and net to *
the character of malice., Ag to this
controversy, Meyer {Lehrbuch, 1875,
§ 20), makes the following observa-
tions 1— ’

(1) Where the sctor errs in the exe-
ention of the act, and hurts a person
other than he intended (error in per-
sona), the true view Is that the mistake
is no defenice. The actor is responsible,
even when he had no desire to injure
the person hurt, and wenld never have
attacked such persem. It is enongh,
to impute the erime to him, that he in-
tentionally attacked an object under
the proteciion of the law, and it is im-
material whether or no he effected his
particular purpose. The opposite view,
which in such cases holds the error to
be essential, determining the dafendant
to be guilty of a negligent offence as to
the injured party, and of an attempt as
to the non-injured party, fails from its
mistaking the period in which the of-
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§ 121.] CRIMES. [BOOK 1.

to constitute an offence, proof of one will not sustain the averment of
another. Thus the allegation of an intent to steal in an indictment
for burglary, will not be sustained by proof of an attempt to commit
a sexual offence.!

§ 121. It is sometimes argued, ¢ Is it likely that one man should
Motive kill apother for so small an object ? Are we not to infer
ggcgr;l;ﬁrﬁ when thére is a homicide which is followed by the steal-
tionate to  ing of a mere trifie, that the homicide was the result of
neinon™  sudden passion, rather than lueri causa? Or for a mere
crime. prejudice or spife is it likely that one man would assassi-
nate another, and thus exposc himself to the gallows? Or is a per-
son likely to incur the penalties of larceny for the sake of an arti-
cle of no intrinsic worth ¥’ No doubt when a tender mother kills
a child, or a friend kills a friend, and nothing more than the fact of
killing is proved, we may be led to infer misadventure or insanity
from the motivelesaness of the act. But we have no right to make
such inference because the motive is disproportionate. We are all
of us apt to act on very inadequate motives; and the history of
crime shows that murders are generally committed from motives
comparatively trivial. A man unaccustomed to control his passions,
and unregulated by religious or moral sense, exaggerates an affront,

ot nourishes a suspicion, until he
the supposed offender can relieveo

fenee took ghape. That period is the
time immediately before the eommis-
sion of the act; and when in this
period the actor willed to injore the
object before him, and did injnre that
objeet, this eompletes the offence; and
the ervor he was in ag to the identity
of the ohject i3 a8 immaterial as error
as to any other motive for sction.

(2} On the other hand, where the
intention is aimed at a specific object,
and if by eirenmstances independent of
hig will another object of like character
iz strock (nberratio ietws), in this case
the offence is not single and complete
in itgelf, but (@} the attempt of & delict
as io one object, and () nepligent or
casugl injury in respect to the other
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determines that only the blood of
the pang. For the smallest plun-

object. Inthis case the eflect prodneed
was not intended by the defendant,
while in the former case the effect was
intended, and wonld only not have
been intended had the defendant not
erred as to the identity of the obyect,

The old dostrine that an intention to
burn A.’s house will sustain an aver-
ment, in an indictment for the arson of
B.'s honse, that the intent was to burn
B.'s house {1 Curw. Hawk. p. 140) can
no longer e snstained. Whart, Cr.
Ev. §§ 149-50, 8ee R. v Faulkner, 13
Cox C. C. 550,

1 Fnfra, § 811 supra, § 88 et seq.; and
see Whart, Crim. Ev., 9th ed, § 149,
See, however, Btate v. Ruhl, 8 Towa, 447,
cited supra, § 98 ; infra, §5 1756, 1761,

CHAP, IV.] MALICE AKD INTENT. 1§ 123.

der, algo, murders have been deliberately executed. Crime is rarely
logical. Under a government where the laws are cxecuted with
ordinary certainty, all crime is a blunder as well as a wrong. If
we should hold that no erime is to be punished except such as is
rational, then there would be no crime to be punished, for no crime
can he found that is rational. The motive is never correlative to-
the erime ; never accurately proportioned toit. Nor does this apply
solely to the very poor. Very rich men have been known to de-
fraud others even of trifles, to forge wills, to kidnap and kili, so
that an inberitance might be theirs. When a powerful passion
secks gratification, it is no extenuation that the act is illogical ; for
when passion is once allowed to operate, reason loosens its re-
gtraints, and hence when there is a general wrongful intent, no spe-
cific commensurate motive need be shown.!

§ 122. Malice, a8 is elsewhere abundantly shown,? is to be in.
ferred from all the facts in the case, as a presumption of Malice fa
fact, and is never to be arbitrarily assumed as a pre- ferante
sumption of law.? Trom facts.

§ 123. To malice, consciousness of unlawfulness is not essential.
At the first glance, it is true, it seems hard to punish a o o0
person for doing that which he thinks he has 2 right to nessof
do. And in questions of title to property this i8 un- ness ot
doubtedly the rule, because a man catnot be said to S
intend to steal that which he believes to be his own. In other
cases, also, the knowledge that a thing is unlawful (in other words,
the seienter) is an essential ingredient of the offence, as where the
charge is an assault on an official person, knowing his legal status.
But apart from these exceptions, ignorance of the law, as is else-
where shown, is no defence ;2 otherwise, the administration of penal

! See R. v. Fursey, 6 C. & P. 81; 100 Penn. 5t. 324; Hayes ». State, 58
Kelly ». Com., 11 8. & R. 345; Com. v. Ga. 3. Dutsee Brownwv. State, 4 Tex.
Laros, 84 Penu. St. 200; McLain v. Ap. 275.

Cora., 99 Penn. 5. 85 ; Forsyth ». Btate, # Whart. Cr. Ev. §5 39, 40, 734, 764,
6 Qliio, 19 ; Preston v. State, 8Tex. Ap. That the sams rule is applicable to
30: Hubby ». Btate, 8Tex. Ap. 597.  scienfer, see Bonker ». People, 37 Mich.

? Sce Whart. Cr. Ev. §% 734, 764; 4. That the rule is applicable to homi-

and ges R. v. Price, 5 ¢, & I. 510; R. cide, sco infra, § 380,
v. Harvey, 3 D. & R. 464; R. », Sel- * See supra, § 84.
ten, 11 Cox C. C. 674; Emith « Com.,
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§ 124 CRIMES. [BooKk 1.,

szw would depend on the uncertaln and unascertainable mental con-
ditions of persons aceused.
§ 124. Tl}e task, often pronounced to be impossible, of exhaus-
—— tively defining fraud, will not be here attempted.! It is
-;Egc“f?;]& en.olfgh fo say, that frau-d in a general sense, is the de.
) ceitful unlawful appropriation of the property of another
and a fraudulent intent is the intent to effect such a-pj
propriation.  All frand, therefore, is malicious, though all malice is
not fraud, since many malicious offences (e. g., those falling under
thfa head of malicious mischief ), exclude the idea of such appro-
priation. To fraud, also, deceit is essential, which is not always
the caso with malicions offences. A man may openly before the
public rob another, yet, though this would be malicious, and would

be indictable as robbery, it would not be fraudulent, as invelving no
deceit,

! Bee 3 Bteph. Hist. Cr, Law, 121,
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CHAP. V.] KEGLIGENCE: AND HEREIN OF OMISSIONS. [§ 125,

CHAPTER V.

NEGLIGENCE: AND HEREIN OF OMISSIONS.

Negligenee is the omission of usnal eare,
§ 125,

Negligence is an intellectual, malice a
moral defect, § 126,

Teets of indictable negligence, § 137,

Coneurrence of malice and negligence,
§ 128.

Negligence cannot constitute aecessary-
ship, § 129,

Omission, to be indietable, must be de.
fective discharge of duty, § 130

Omisgions are breaches of affirmative
comtands; commissions of negative
commards, § 130 4.

Clga{sisfication of indictsble omissions,

Ouuissions may be malicious as well as
negligent, § 151a.

Mere omissions to render help not indict-
able, § 182,

Omission to guard dangerous agency in-
dictable, § 133,

Not necessary that negligence should be
subject to clvil suit, § 134,

Master may be liable for servant’s negli-
gence, § 135.

[ As to contributory negligence, see infra,
§§ 162-8.] .

§ 125. A nBourgENT offence is an offence which ensuos from a

defective discharge of a duty, which defect could have

t Negligence

been avoided by the exercise, by the offender, of that RS 1
care which is usual, under similar circumstances, with sion of
prudent persons of the same class.! Negligence is of two

usnal care.

kinds : culpa levis, which is the lack of the diligence and eare usual
with good specialists of the particular class under the ciroum- -
stances ; and culpa lata, which is the lack of the diligence and care
exercised by honest and worthy non-specialists, dealing with similar
objects.* In criminal cases this distinction operates mainly to de-
termine the degree of evidence required to convict. A non-specialist
(e g-, & person not claiming to be & physician or lawyer) cannot be
convicted merely on proof of want of or failure to apply due qualifi-
cations ; while a person claiming to be a specialist can be convicted
on such proof.3 Culpa levissima, or that glight aberration irom

1 Whart. on Neg. chap. i. See dis- 2 San Whart. on Neg. §§ 27 ef seq.
cussion in 4 Crim. Law Mag. 8. Sce 3 Whart. on Neg. § 26; supra, § 89;
State v. Emery, 78 Mo. 77, as to physicians, see infra, § 362
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§ 126.] CRIMES, [Book 1.

duty incident to all buman action, is not punishable, since, as there
are 1o persons to whom such negligence is not imputable, there are
no persons, unless we recognize its non-indictability, who could
escape punishment.!

§ 126, Malice, as is elsewhere noticed,? arises from an evil pur-
L pose, negligence from a failure of purpose; malice is
3,?’;’3,‘{*”;‘“;““ tmputable to a defect of heart, negligence to a defeet
teotial:  of intellect. If what results corresponds to what was
moral, de- intended, then the offence is malicious ; if it does not cor-

respond to what was intended, then, if the actor did not
ab the time exercise due caro, the offence is negligent. On what
we may call, thercfore, the subjective side of an offence, there are
two phases of indictability, the malicious and the negligent, eorres-
ponding to the ancient dolus and culpa. The legislature, however,
may make penal dangerous acts irrespective of malice or negligence.4

1 Whart. on Neg. § 26. Sir J. F.
Btephen defines negligent offences as
follows 1

“ Every one upon whom the law
Imposes any duty, or who has by con-
traci, or by any wrongful act, taken
open himself any duty tending to the
preservation of life, and who neglects
to perform that duty, and thercby
causes the death of (or hedily injury
to) any persom, commits the same
offonce ag if he had caused the same
effect by an act done in the state of
. mind, ag to intent or etherwise, which
accompanied the negloct of duty.

¢ Provided, that ne one is deemed to
have committed a crime only beecause
he has eaunsed the death of, or bodily
jnjary to, another by negligence which
is not culpable. 'What amount of nep-
ligence can be called culpable iz a ques-
tion of degree for the jury, depending
on the circumstances of each particular
case.

“ Provided, also, that no one is
desmed to have committed a crime by
reason of the negligence of any servant
or agent employed by him.” Dig. Or.
L. art. 212, Bes R. v. Allen, 7C. & P
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153; R. ». Barrett, 2 C, & K. 343; R.
v. Conrahy, 2 Craw. & Dix, 86; R. ».
Tindall, 1 Nev. & P. 719; 6 A. & K.
143. Toimpoze criminal responsibility,
Bir J. F. Stephen, 3 Hist. Cr. Law, 11,
majntains that there ““must be more,
but ne one can zay how much more,
carelesaness than iz required in order
to ¢reate a civil liability. For instance,
mauy railway accidents are eansed by
a momentary forgetfulness or want of
presonce of mind, which are sufficient
to iuvelve the railway in civil liability,
but are not suffcient to make the rail-
way scrvant guilty of manslaughter if
desth iz caused.’” But the bettor view
& that the only difference between
eriminal and eivil procedure in such
cages, is that in the first, there can be
no conviction if there be reasonable
doubt of guilt, while in the second, the
verdict goes with preponderance of
proof.

® Supra, § 106; and see Whart. on
New. § 1.

3 Boe U. 8. ». Keller, 19 Fed. Rep.
633; SBtate ». Smith, 65 Me. 257; 2
Steph- Hist. Cr. L. pp. 95 ef sey.

4 Supra, § 88,

CHAP. V.] NKEGLIGEXCE: AND HEREIN OF OMISSIONS. [§ 128,

§ 127. Not every negligent act is necesgarily iné!ictable. The
following incidents, however, may be noticed as involving Teste of
Indictability : — E:;&;g?}ge-

(1) Infractions of police order. — By statutc', and
sometimes by common law, specific duties become incumbent on ?.11
citizens. For non-performance of such duties, unless another spocial
remedy be provided, an indictment may lie.! .

(2) Imperfect discharge of official duty.—-—Wherever a specific
duty is imposed on a public officer, there a negligent fleff;c-t in th.e
discharge of this duty, when inflicting injury on an individual, is
indictable.? '

(3) Omission to discharge specific duty asmme'd or tmposed by
law.—As we will presently see, this kind of negligence, when fol-
lowed by injury, is indictable.? .

(4) Meddling with dangerous agemcies.—It 18 t'he duty of all
men to be cautious in dealing with dangerous agencies; and who-
ever, by carelessncss in handling such agencies, injurcs another, is
indictable.* ] .

§ 128. Interesting questions may arise when malice and negli-
gence (or dolus and eulpa) concur in a particular trans- .
action. This may haspen as follcfws — Egiieoi "

(1) When there are two succcssive acts.; o t.he SAIE PET- yoglience.
son, in the first of which there is a criminal intent which ]
fails of cxecution, and in the second of which, without the intent to

effect it, the object designed in the first act is effected. .A., for
instance, believes he has killed B., and casts him hastily nto t:he
water, to conceal the body, by which act, and net by the prier
wounds, B. is killed. If the second act is to be viewed as a con-
tinuation of the first, then the death is to be imputed to the malice
pervading the entire ack. It is, however, conceivable that there .is
no such eontinuity. It may be that the original wound iz struck in
excitement ; that the assailant, when the transaction is over, actnally
believes that the assailed is dead; and that subsequently the drown-
ing of the body is in cool blood, after the heat of the contest is
over, and with the intention only of putting the body cut of sight.

1 Suprae, § 24. 1 Infra, §§ 130 of seq., 108. See as to
¢ See infra, §§ 1863, 1068, physicians, infra, § 362.
t Bee infrua, 6§ 328, 370.
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§129.1 CRIMES. - [BoOK I,

In such case the first act would be indictable as an attempt to Lill ;
the second, as a negligent homicide.l ’
(2) It may be, however, that an unexpected and unintended
consequence is coupled in the same act with a malicious design, A
wan, for instance, designs to seriously hurt, and unintentionally
kills, In such cases, if the hurt he designs is a felony, the killing
b}_r stfxtute, if not by common law, may be murder; but it is othe?:
wise 1f the intention is merely to inflict a slight hurt not a felony.?
§ 129, Negligcpt co-operation cannot constitute aceessaryship in
Negligenca ® ma]{clous act, although a party occupying an official
f«,’?.‘ﬁé’ﬁ'ime mtuatm'n may be liable for negligence in the non-arrest
21‘3?3:"‘*‘““* of'a, eriminal. To constitute the offence of aecessary-
) ship there must be malice, and malice cannot be inferred
In any casc where the co-operation is purely negligent. On the
other hand, to negligent acts there may be maliciou{; aceessaries ;
though, unless these acts are felonies by statute, all concerned uni
der tho rule that in misdemcanors all parties are principals a;e to
be treated as principals. A curious and interesting questi(;;} arises
where_one person intentionally puts another in the position of doing
a negligent act, ag where fire-arms aro mischievously placed in th:
hands of a negligent or inexperienced persen, or when the superin-
tendent of a railroad knowingly and maliciously places a locozfotive
und.er the control of an engineer whom the superintendent knows to
b-e mcompetent. In such cases there is good ground for maintainin
that the person thus originating the harm is liable for the consf
quences of the negligence of the immediate operator; and this is
also the case when dangerous agencies are negligentiy left in the
han(%s or in the way of incompetent persons.? DBut with these ex.
ceptions, a party, who by negligence produces another’s neglitrcnce-
cannot, as we have seen, be chargeable with the consequences?)f th |
latter’s.negligence. Morally reprehensible, also, as may be he whe
by negligence induces another to perform a guilty act, he cannot bo
made responsible without unduly enlarging the rang’e of crimina?

L Beo infra, § 155 i i
. intending it, carry it
. e ) » ¥ it away, the offi
Bee infra, § 317; supra, §§ 107- would not be felony, S}: o
111, 120. If, on the other hand, the seq. o e 85 B8
offendor should design malicious mis 4
: - Infra, §§ 130, 13
chief to properiy, and then, without 8 ¢ 195, 104,

136

CHAP. V.] NEGLIGENCE: AND HEEEIN OF OMISSIONS. [§ 130.

law. And even be who negligently induces another to injuve him-
self is not responsible for such injury.!

§ 180. Omissions are not the basis of penal action, unless they
constitute a defect in. the discharge of a responsibiity ..
with which the defendant is especially invested,? though siom to be

. . M indictable
in such cases they may constitate indictable offences. wmustbea

There is no such thing, in fact, as an omission, that can ﬁf;g;l;‘,‘;,a
be treated as an absolute blank. A man who is ap. ofs 4wy
parently inactive is actually doing something, even though that
something is the abstinence from something else that he ought to
have done. Lven sleeping is an efficient act, and may become the
object of penal prosecution when it operates to interrupt an act on
the part of the defendant which the law requires of him with the
penalty of prosecution for his disobedience. As, therefore, an
omission takes its character from the prior responsibility that it
suspends, that responsibility must be serutinized when we under-
take to estimate the penal character of an omission {0 perform it.
And as a general rule in this respect we may say, that when a re-
sponsibility specifically imposed on the defendant is such that an
omission in s performance is, in the usual coorse of events, fol-
lowed by an ingury to another person or to the State, then the de- -
Fendant is indictable for such an omission.® If the duty is abso-
lute, then the defendant is responsible for its non-performance. * 1

¢ Meyer, Lehrbach, § 32. Bee infra, i Twa things we take o beevident:
§ 230. . first, that some of these omissions
® R. y. Gray, 4 P. & F. 1098; R. v. onght o be punished in exactly the
Lowe, 4 Cox C. C. 449; R, v, Vaon, 2 same manner in which acts are pun-
Den. C. (. 326 ; b Cox C. C.379; State ished; secondly, that all these omis-
». Balley, 1 Fost. N. H. 185; Btate ». sionsou ght not o be punished. Itwill
Berkshire, 2 Ind. 207. Infra, §5 331 hardly be disputed that a )ailer who
€t sed. voluntarily causes the death of a pris-

a2 See R.o. Hughes, D. & B. C. C. oner by omitting tosupply that prisoner

948 ; 7 Cox €. C. 301; R. v. Haines, 2
C. & K.368; B. v, Lowe, 3 C. & K,
123; 4 Cox (. C. 449, Infre, 8% 158,
358. As to parents’ neglect of child,
swe infra, §§ 336, 1583 o sey. The
point in the text is considered, in 2
Steph. fist. Cr. Taw, 112 ’

Lord Macauliay, in his Report on the
Indizn Penal Code, thus discusses the
guestion in the text:—

with food, or & nurse who voluntarily
causes the death of an infant intrusted
1o her care by omitting to take it out
of a tub of water into which it has
fallen, ought to be treated as gnilty of
murder. On the other hand, it will
hardly be maintuined that & man
shonld bo punished as a mnrderer
bocanse he omitted to relieve & beg-
gM_I!

1567



§ 130 a.] CRIMES, [Book L.

myseif,” said Lord Campbell, in a case where this question was
discussed,! ¢ tried a prisoner for not taking proper care in manag-
ing the shaft of a mine. He intrusted the management to an
incompetent person, who said a4 the time he was incompetent. The
prisoner was convicted, and I did not hesitate to impose a severe
sentence.””  But it is otherwise when the performance of the duty
iz diseretionary.?

$ 130 a. Penal laws are either aflirmative, equivalent to ¢ thou
Omissions shajlt,’” or negative, equivalent to ¢ thou shalt not.”” An
are omission to do what the first orders is equally indictable

Ef?&?ﬁa, with an actual doing what the second forbids. The chief

g‘:;(‘igm' distinction between the two classes of laws is that the
-1 * - L.
comnmis- first, the affirmative command, requires a continuous

negative  course of action; while the scoond, the negative, is
commands: ysually limited to & single act. Thus among affirmative
commands we may reckon continwous duties of officers of all classes.
A public officer is required to excoute his office diligently; if he
fail to do so, he is indictable for misconduct in office, though the
failure may consist in a mere omission. Persons exercising private
officcs are subject to a similar duty, though as a rule they are not
indictable for omissions nnless such omissions are productive of harm
to persons whom they have specially in charge.* The same dis.
tinction applies to omissions in the discharge of natural duties. A
husband is indictable for an omission in the discharge of his duty
to his wife, whenever this duty imposes on him specially her sup-
port, she being incapable of self help, and whenever through the
omission she is injured. A parent ig in like manner indictable for
an omission to feed and sheiter a helpless child exclusively depend-
ent on him. 8o if I put another person in a position where injury
will accrue fo him, if I omit to relieve him, should I withdraw from
him the care I undertook to give him, I am indictable for the injury
I cause by the omission.* But the duty in such case must be
averred and proved.

I R. » Pocock, 17Q. B. 34; 6 Cox 4 See tha guestion of omissions in

C. C. 179, cited infra, §§ 154, 339, discharge of offices diseussed infra, §§
. £ R. v. Pocack, Ibid. Bee, also, cases, 329-376, 15631585,
infra, § 247, ) & Com. v. Hartwell, 128 Mass, 415.

3 Bee Btate 2. Melntyre, 3 Ired. 171,
eited dnfia, § 1570,
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CHAP. V.] TNEGLIGENCE: AND HEREIN OF oMIssions. [§ 131a.

§ 181. Indictable omissions may be classified as fol- Classi
lows :— ' ti‘ifscl;_fm
1. Omissions constituting defects in the performance ©“'oU
of duties which have been undertaken. Under this head fall
most of the adjudicated cases of so-called omissions—e. g.,
omissions by switch-tenders to turn switches, of telegraph
operators to send messages, of physicians to give required
attention to patients.!
II. Omissions constituiing defects in the performance of duties
which have not been eo momine undertaken—i. e., non-con-
tractual duties.
1st. From the standpoint of general civie duty, among which
may be noticed the omission of an accessary after the
fact to notify the government of a felony, and the omis-
sion of a person swearing to a fact to acquaint himself as
to guch fact.?

2d. From the standpoint of official duty, as where an officer
whose duty it is to make an arrest neglects to do so.

3d. From the police standpoint, as where a person neglects to
cover a ditch or well belonging to him, over which he
knows travellers are accustomed to pase, or to cleanse & -
defective drain.? Under this head may be classed the
omission of masters to control their servants in the use
of agency which may be injuriously applied.*

§ 131 a. It has been frequently said that omissions are always
negligent, and that consequently indictments based on . . .=
omissions must be for negligent as distinguished from may bo
malicious offences. Bubt this is a mistake’ A man e e
undertaking a duty may intentionally owit some act essen. PeEVEent:
tial to its discharge, and in this case he is indietable for a mali-
ciousty imperfect discharge of the duty.® And in this way, the
inerement of malice may turn a non-indictablo offence into an
indictable offence. Thus, if A. omits to succor B. when drown-

1 Bee infra, §§ 153, 156, 330, 367. + Infra, 88 135, 247.
Cf. 3 Bteph, Hist. Cr, L. 10. 5 Bee 4 Crim, Law Mag. 9.

2 Fafra, § 1247. ¢ See remarks of Lord Campbell in

% Berner, § 90; 1 Ben. & Heard R, v. Hughes, D. & B. 248; 7 Cox C,
Lead. Cas. 49; K. o Wharton, 12 C. 301, cited infra, § 369, Seecasesin
Mod. 510. JInfra, §§ 320-369. § 133,

I
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§183] ' CRIMES, [BOOK .

ing, A. is not indictable for the omission. It is otherwise, how-
ever, if A. should induce B, to bathe with him, promising to sue-
cor B. in case of danger, and then should intentionally leave B.
beyond his depth, and fail to relieve him, so that B. is drowned.
In this case A. is indietable for malicions homicide.

§ 132, Whether a person who is under no specific obligation to
Mere omje.  T5€ue the life of another in danger is indictable for
sion fo ren- omitting to do so, when he can do so without danger to
35‘,{ ?,:;}1?“_ his oewn life, has been mueh discussed, In the Roman
able. law the negative was maintained.! To such omissions,
however, the canon law attached ecclestastical penalties.? In our
own system, mere omission to render help, unless in contravention
of a duty specially assumed or imposed, is not an indictable cffence.
It is otherwise where the omission is to perform a legal duty.4

§ 135. Where a party puts a dangerous instrument in motion
Omission 20 then leaves ity penal responsibility is pot diverted
;'?dgal:lagl:}__ by the fact that the immediate injury is caused by an
ous agency Omission or negation of aetion ;® as where a party after
indictable:  putting poisoned food on his ememy’s table, waits until
the latter himsclf takes the food; or where, as we have just seen,
a skilful swimmer, by false promises, entices another in deep water,
and then leaves him to drown; or where a midwife, after cutting

1L.3.§22; L.6. § B.9: D. dere-
milit. (4 g. 16), Tacit. Annal. xiv.
4245,

2 Can. 7. Caus. 23, gu. 3.

3 Bee infra, §§ 330-31,

If the law undertock to compel men
to perform toward each other offices of
mere charity, then the practical and
beneficent dnty of supporting self would
be lost in the visionary and illusory
duty of supporting every one else. It
is searcely necessary to point attention
to the fact, that if the maxim be trus
that he who injures another by his
omissiong i3 indictable, then the con-
verse must alro be true that every one
is obliged by law to omit nothing that
would be of aid to any body else. But
this, by destroying all specialty in
business, would destroy all business
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that is made up of specialtics. No
public enterprise (e. g., a railroad
when in working order) eould be ear-
ried on safely if every one who con-
ceives something to be wrong in it is
required to rush in and rectify the
gsupposed mistake. No man conld
courageonsly and consistently dis-
charge his special office if all other
persons were made both his coadjators
and overseers. Industry, also, would
cease if the consequences of idleness
were averted by making almsgiving
compulsery ; and finally, by requiring
by law that alms should be given fo
all that need, there wonld be none who
would nat be too needy to give alms.

4 Infra, § 156.

& See infra, § 166.

CHAP. V.] NEGLIGENCE: AND HEREIN OF OMISSIONS. [§ 134,

the umbilical cord, does not bind it up, so that the child bleeds to
death ;! or where a watehman omits to give notice of the approach
of a train;® or where a person shooting & pistol neglects to pro-
perly guard it.* In all such cases of withdrawal of action, after the
destractive agency hag been put in motion, there is no question of
mere omission (Unterlagsung). Such withdrawal of aetion, =0
argues a (rerman jurist,! closes almost all crimes of commission ; for
the actor brings his train of causes just to the point where that train
can be left to itself; and even when he shoots at an opponent, he
simply lets it happen (lasst es nur geschehen) that the ball goes on
its mission, and perforates its object, so that the latter by his wound
loses his life.® And it may be held generally that it is the legal
duty of a person putting in action a dangerous agency to prudently
guard such agency, and if he fail to do 80, he is responsible penally
for the consequences.®

§ 134. To make negligence indictable it is not necessary that
it should be in violation of a contract. Wherever the

. . Not neces-
defendant fails to discharge a duty imposed on him, ;ulaeg;ltgt:;‘; .
whether this duty be by natural law, or statute, or ¢on- ghould be

tract, then he is indictable for injuries thus produced, ﬁ'oglglfa;

. . . . o
provided, as has just been seen, the duty is ome with contract,

which he is specially charged. Civil and criminal re- ject of civil

Foor : . it.
sponsibility are in this view far from being convertible. o

On the one hand, contracts, as a general rule, cannot be made the
basis of a criminal prosecution? On the other hand, there are
many cases in which indietments lie (e. g., nuisance and peglect of
official duty in which there is no special damage to an individual),
where no civil action can be maintained.8 And we may readily sup-

pose cases in which contributory negligence sufficient to defeat a
civil suit would not defeat a criminal prosecution.?

v Infra, §§ 156, 337, 393; Berner,

. Lehrbuch, p. 434,

£ Com. v. Boston & Me, R. R., 133
Mass. 383; infra, § 349,

3 Smith ». Com., 100 Penn, 8t. 324;
State v. Hardie, 47 Iowa, §47; State «.
Emery, 78 Mo. ¥7. See infre, § 344
R. ». Jones, 12 Cox C. C. 628.

¢ Berner, ut supra.

8 R. v, (tardner, 1 F. & F. 669.

YOL, L-—11

6 Infra, §§ 337-43; Com. v. Bost. &
Low. R. B, 126 Mass. 62.

7 R. ». Daniell, § Mod. 99; R. ».
Wheatley, 1 W. Bl. 273; Com. »
Hearsey, 1 Mass, 137,

® Supra, § 15; infra, §8 1421 o seq.

® Infra, §3 162, 183; remarks of
Holmes, J., in Com. v. Pisrce, Mass.
1584, 18 Rep, 756, Bee wfre, 58 325
370, .
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Negligent homicides will he hereafter specifically considered.!

§y 135. A master or other principal, who acts through subordi-
Master nates, and whose duty it is to exercize duc care in the
may be a,p_poi.ntment of such officers, may be indictable, on the
servanvs  principle of culpa in eligendo, for an injury caused by
negligence. e negligence of a subordinate whom he has negligently
appointed.* And the master is likewise liable for his servant’s
neglizence when such negligence is a natural incident of the em-
ployment.® Wherever, also, due supervision could have prevented
the mischief, then the master neglecting such supervision is indiet-
able.t But unless negligence of selection, or the lack of such due
supervision as is usual among good business men under the circum-
stances, be imputable to the master, he is not criminally respon-
sible for the servant’s misconduct in matters not ineidental to the

service.’

1 Fafra, §% 320-370,

i Bee Whart. on Neg. § 170,

? Com. v. Bost. & Low. R. R. 12§
Mass. 61,

4 Infra, § 34L; R. v, Dixon, 3 M. &
8. 11; R. v. Medley, § C. & P. 202; R.
v. Michael, 2 M. C. C. 120; $ C. & P.
356 ; Com. ». Nichols, 10 Met. 2583
Com. ». Morgan, 107 Mass. 199. See
ffra, § 247.
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f R. v. Bennet, Bell C. C. 1; 8 Cox
C. C. 74; R, ». Wilmett, 3 Cox C. C.
281 ; Com. ». Mason, 12 Allen, 185;
Barnes ». State, 19 Con, 398 ; State w.
Privett, 4 Jones N, C. (L.) 100; lipp
v, State, 5 Blackf. 14%; Anderson ».

State, 30 Ind. 653; and cases cited

infra, 3§ 247, 1503.

CHAP. VL] PHYSICAL UNFITNESS. [§ 136.

CHAPTER V1.

FITKESS OF OBJECT OF QFFENCE.

I. Porsicar. TNFITNEES.
Ta a erime a fit objeet s necessary.
Ohjects phyelcally nofit, § 136.
II. JTRIPICAL DEFECTS.
(hbjects may be juridieally unfit, §
137.
QOutlaws are still under protcetion
of the law, § 158,
Convicts can only be punished
according to law, § 139.
An ssspilant may divest himsell of
legal protestion, § 140.
A party may by assent to aninjury
bar a prosecution-— Volenti nen
fit injuria, § 141,
But not us to public eriminal im-
moralities, § 142.

Nor 25 to inalienable richts, § 143.

Consent will not excose the taking
of life, § 144,

Not the dcprivation of Lberiy, §
144,

Nor waive constitulional rights of
trial, § 143 a.
Capacity to- consent and actual
consenting prerequisite, § P46,
Contributory neglipence may be a
delence, § 147.

Yacheg on proseentor’s part may
be & defence, § 145,

Trap laid by prosceutor not ordi-
narily a defence, § 149,

Consent obtained by frand is no
defence, § 150,

I, PHYBICAL UNFITNESS.

§ 136, Tue objeét of an intended erime may be such as to re-
lieve the party charged from indictability. A., for in- 7o ¢ crime

stance, intending to murder B., may run his sword

a flt object
18 neces-

through a bolster, dressed in B.’s clothes, and placed in sary. On-

ject may

B.’s bed. This, if preceded by steps taken to kill B., be plysi-

may be an attempt to kill, but would not consfitute a

cally unilt.

consummated offence. We can, in addition, conceive of cases in

which shooting at a shadow on the roadside, suppesing it to be a
man, or at a scarecrow in a field, under the same supposition,
would not even be an attempt. Or, to recur to a case elsewhere
mentioned, 2 lady in crossing the British channel carries with her
what she supposes to be Brussels lace, which she intends to smug-
gle into England. The lace, however, turns out to be of Tinglish
manufacture, and therefore not an article susceptible of being
smuggled into Kogland.! : -

1 Ag to atlempts to effect non-existent ohjects, see infra, § 186,
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§ 139.) CRIMES. [BoOE 1.

II. JURIDICAL DEFE(CTS.

§ 137. The object on which the alleged offence is committed may
Object may be not on_ly existing, but may be that which the accused
be juridi- ~  supposes it to be, and yet it may have juridical defects
eally Wit which withdraw it from the category of objects protected
by the law. An impersonal object is only so protected when it
belongs to the Btate, or to a juridical person. Waifs (unless be-
longing to the State), animals ferae naturae, the water of the occan
and of navigable streams, are not the ohjeets of larceny. Tt is not
necessary, however, in order to throw the shield of juridical pro-
tection over a right, that it should be eorporeal, A man’s reputa-
tion is his right in such a sense that he who wantonly assails it is
open to an indictment for libel. This, however, is because the
rights of the individual are gnaranteed by the State, the State inter-
vening to protect the rights which it guarantees. It follows that a
criminal prosecution lies for threatening to attack, at least by arms,
the State itself, though no physical hurt be inflicted on individuals ;
the treason being an invasion of the direct rights of the State. Dut
offences against religion and morals, unless injuring individuals, or
affecting the social fabric, and thereby assailing the State, are not
indictable crimes,

§ 138. Infamous persoms, no matter how great may be their

degradation, are still under the protection of the law. An
Juier®  outlaw, or a person flecing from justice, may be arrested,
lﬁ;ﬂ;‘:f:_eﬁ a8 is elsewhere seen, without a warrant.! but he cannot

be personally hurt (unless such hurt be necessary to hig
arrest) without exposing the party injuring to criminal Presecution,
Nor does any degree of collateral criminality in a party justify the
infliction on him of injury by individuals.?

§ 139. Persons condemned to death are under the protection of
Convicts the law u{]til the period comes for their execution, and
canonly  the executioner undertakes the work. ¢ Non licet privata
};%g&‘g; . Ppotestate hominem occidere vel nocentem.”’® o the
cording to ex:ecutionen: alone- 18 public authority to kill given, and

this authority he is bound to excente in the way the law
requires. In no other way is the killing justifiable. As a general

! See Whart. Or. PL & Pr. §§ 1 e¢ 2 oo People o, Stetson, 4 Barb. 151.

seq. * Can. 9. Caus. 23, qu, 5.
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CHAP. VL] CONSENT OF PARTY IKJURED, [§ 141,

principle, therefore, we may say that a convict can only be punished
according to law, and that for any excess or variation of punishment
those having him in charge are penally lable.

Subject, however, o this qualification, an officer is not penally
liable for an injury inflicted by him on another person when in in-
flicting the injury the officer acted under the direction of the State.?
“Is damnum dab, qui, jubet dare; ejus vero nulla culpa est, qui
parere necesse sit.”’

§ 140. A party may juridically divest himself of the protection
of the law by assailing another in such a way that that , .
other iz authorized, in self-defence, to forcibly repel the ant may

. . . divest him-
assailant. The plea of self-defence is generally inter- selfof logal
posed in cases of homicide, and it is in connection, there- ProtecHO™
fore, with the special topic of homicide that the law in this relation
is considered in the greatest detail. It ghould be remembered, how-
ever, that there are other criminal prosecutions to which the same
defence may be applicable. Thus, in false pretences, it is a defence
that the proseeutor knew of the falsity of the statement.* On the
general question the following observations may be made :—

1. Rights may come in collision in such a way that ncither party
is compelled to make a sacrifice for the benefit of the other.®

2. Whenever a lesser right comes into collision with one far
greater, then it is the duty of the possessor of the former right to
recede.®

§ 141. Volenti non fit injuria is a maxim known both to the
Roman and the Iinglish law ; and in all prosecutions in Aparty
which the injury is purely private, and is inflicied on may by as.

the alienable as distinguished from the inalienable rights ?Sj‘é}?bﬁ

t See 1 Hast P. C. 297 ; 1 Hale, 481
Harrison », Hodgson, 10 B, & C. 445;
RE. v, Friend, R. & R. 20 ; R. ». Porter,
L. & C. 3%4; 9 Cox C. (. 449; R. ».
Miles, 6 Jur. 243 ; Btate ». Roberts, 52
N.H. 492 State v, ILull, 34 Conn. I82.
Bee infra, § 408.

The prineiple In the text was afirmed
in the United States in 1882 by a mili-
tary court in the ease of Mason, a sol-
dier, who nndertook, some weeks after
the shooting of President Garfield by

Guitean, fo shoot Guitean; and this
finding was subsequently sustained by
the Supreme Court of the United Btates.
U. 8. ». Mason, 105 U. 8. 196,

2 See Berner, § 84.

3 L. 169 pr. de R. I. Bee infra, §§
307, 401, 508 ; supra, § 94.

4 Infra, §§ 160, 1178,

5 Supra, §§ 95 of sog, See fully infra,
§5 484 et seq., 884,

§ See infro, § 454.
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§ 141.] CRIMES. [Book 1.

gbrosecu: of the party injured, the maxim is recognized as good by
lentinon  all modern jurisprudence.! Of this we will have fre-
fit sjuria. o uent, illustrations in the following pages. Thus, consent
by an owner to the taking of goods is a defence to a prosecution
for larceny;? consent to entrance into a house is a defence to a
prosecution for burglary ;3 consent to an assault, not connected with
a breach of publie order, is a defence to a prosecution for assault ;*
consent to an intended rape bars a prosecution for rape ;% consent
to an intended robbery bars a prosecution for robbery.® But it is
to be remembered that this proposition is by its very terms limited
to injuries strictly private, and to those which concern the merely
alienable rights of the party injured. And it should be alse kept

' B. ». RBead, § Den. C. C. 377; 2
Car. & Kir. 857; R. ». Wollaston, 12
Cox C. C.180; 26 Law T. Rep. 403
{1872) ; BR. ». Mariin, 2 Mood. C. C.
123 ; State ». Beck, 1 Hill 8. €. 363.
In the Roman law we have the oft cited
maxim, Volenti non fit injuria; or as put
by Aristotle, a%wetra: 8 odslg nav. Ethic
Nicom. v. 13. But this maxim was
held not to inelude inalienable rights ;
while the better opinion was, that so tar
as concerns the State, no private indi-
vidual can, by consenting that a crime
shall be committed on him, estop the
Btate from prosecating. The Code on
this point is clear, L. 38.-D. de pact.
(2. 14.) Ius publicum privatorum pac-
tiz mutari non potest. L. 45. § 1. Iy,
de reg. inr. (50.17.) Privatorum con-
ventio iuri publice non derogat. L. 6.
C. de pact. (2. 3.) Pacta, quae contra
lages constitutionesque, vel contra bo-
nos mores finnt, nullam vim habere,
indubitati iuris est. L.13. pr. I ad
L. Aqail. (9. 2.) Liber homo suo
nomine utilem Aquilliae habet setio-
nem : directam enim non habet, quo-
niam dominug membrorum suornm
nemo videtur.

But the Roman law eantiously limits
the maxim to cases where, as in theft,
ete., * against the will’® is an essential
ingredient of the offonce, and in which
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there is no breach of the peace or pub-
lie scandal. L. 46. § 8 D. de furt.
{47. 2.) § 8, 1. de oblig, guae ex delict.
(4. 1.} " 8ed et si credat aliquis invito
domine se rem commodatam contree-
tare, domine autem volente id fiat,
dicitur furtum non fleri. L. 1. § 5. D,
de iniur. (47. 10.) . . . . quia nulla
infuria sst, quav in volentem fiat. cap.
27. de reg, fur.in VI (5. 13.)  Scienti
ot congentisnti non fit ininria, L. L.
§ 5. D, quod. vi aut clam. (43, 24.)
QAnid sit vi factum videamus. Vi fae-
tom videri Quintus Muecius scripsit, si
quis contra, quam proliberetur, fecerit.
L. 145. I de reg. iur. (50. 17.) Nemo
videtur fraudare eos, qui seiunt et con-
sentinnt, L. 3. § 5. D. de lLom. lib.
exhib. (43. 28.) 8i quis velentem re-
tincat, non videtur dolo malo retinere.
L. & & 2. D. de L. Fab, de plagiar.
(48.15.) Lege Fabia cavetnr, at liber,
qui hominem ingenuum, vel libertinum
invitum celaverit, . . ., ciug poena
teneatur. L. 3. § 4. D, ad L. Inl. de
vi publie. (48, 6.) See Lorimer’s Inst.
(1874) p. 32. As to ‘consent o at-
tempts, see infra, § 188, .

Y Iufra, § 915,

3 Infra, §§ T66-770.

* Infro, §§ 556, 677, 636.

5 Fufra, § 554.

§ Infra, § 855,

et g e e e

e

CHAP. V1] CONSENT OF PARTY INJURED. {§ 143.

in mind that where an attempt is resisted, an indictment may be
maintained for the atteropt, though the consummated offence was
subsequently agreed to.! Another qualification to be observed is,
that a consent to the doing a particular thing is a bar only to a
prosecution for doing such thing precisely and nothing more.”

§ 142. Any injury committed in such a way as to be an offence
to the body politic can be prosecuted in defiance of the p; not 23
consent of the party immediately injured. Prize fighters, lo public
for instance, may agree to beat cach other, and if this is Etzuumli
done in private, and death or mayhem docs not eusue, ~
no prosecution lies at each other’s instance ;* but it is otherwis.e
when there is a hreach of the peace,* or when the fighting 1s
so conspicuously brutal as to produce public scandal, or work
public demoralization® Consent cannot cure duels, or imeest, or
seduction,® or adultery, or the maiming of another so as to render
him unfit for public service,” or such operations on women as pre-
vent them from having children, or ‘operations to produce miscar-
riage,® or (when this is by statute indictable) profligate dealings
with minors. The reason is that parties cannot by consent cancel
a public law necessary to the safety and morality of the State.
Jus publieum privatorum voluntate mutart nequit.? ' . -

§ 143. The distinction between alienable and inalienable rights
is asserted in the Declaration of Independence, and in the Bills of

1 Infre, § 188, lingham, 2 C, & P. 234; R. ». I'erkins,
¢ R. ». Bennott, 4 F. & F. 1105; R. 4 Tbid. 537. And see Com. v. Wood,
» Case, 4 Cox C. C. 220; R. v. Flattery, 11 Gray, 85; Com. v Barrett, 108
13 Ibid. 588; Don Moran ©. People, Mass. 302 ; Sanders ». State, 60 Gz,
25 Mich. 356; Com. v. Stratton, 114 126, Boe cases cited infra, §§ 217, 373,

Mass. 303 ; Richie r. State, 58 Ind. 365, 636,

Infra, §% 188, 636.

1 Spe Champer v State, 14 Ohio Bt
437 ; State ». Beck, 1 Hill B. C. 363;
R. v, Coney, L. R. § Q. B. D. 534; 1b
Cox (. C. 46; 46 L. T. (N. &) 307,
whore it was held by a majority of the
English judges that mere presencc at a
prize-fight, without aiding or abetting,
does not make the parties so present
participants. Infra, § G36.

4 &tate v. Burnham, 56 Vt. 445.

5 Yoster, 260 1 East, 270 ; R. », Bil-

§ See Tucker v. State, 5 Lea, 633.
7 1 Inst. 107 ¢, #; 1 East P. C. 396
Steph. Dig. C. L. art, 207; People ».

" Clough, 17 Wend. 351.

8 Infra, §§ 593—4 ; Crichtonv. People,
¢ Parker C. R. 363 ; though. see Smith
v. State, 33 Me. 43,

P Seo Berner’s Loehrbuch des Straf-
recht’s, 132. Infra, &8 451-2.  And
sec R. ». Bennett, 4 F. & F. 1105; R.
. Binclair, 13 Cox C. C. 28 ; and cases
cited infra, §§ 577, 636.
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§ 1443 CRIMES, [BOOK I.

Rights of most of the United States. Inmalienable rights as thus
Norsato generally defined are life, liberty, and the pursuit of
inalicuable  happiness. The distinction, however, is not modern;
rights, - . .

it Jies at the basis of the penal sections of the canon law,
and from that law is more or less fully absorbed into the common
law of continental Europe.!

§ 144, Life is the first of these inalienable prerogatives. Thus,
Comsent & man who kills another with the latter’s congent is
willnot  guilty of homicide.? Although some of the jurists of
fakiug of  the stoical school here argued in the negative, the affir-
Lite. mative was determined under the Justinian Code; and
by the English common law the criminality of the act is such that
the consent of the party slain does not even lower the degree,
And this rale exists not ouly in cases where there is malice, but
where no malice exists, as in agreements for eoncurrent suicides?
Yet we may readily conceive of cases where the degree of guilt
would be greatly reduced. A physician, at the request of a dying
man suffering Intolerable agonies, may, from humane motives, pre-
cipitate death ; or & soldier on the battle-field, after argent appeals,
may, with intense agony on his own part, yet from the same humane
motives, take the same course as to a dying comrade. Yet even
here the maxim Volenti non fit injuria cannot be applied. There
is nothing in the consent to bar a verdiet of guilty. That verdict,
however, would be for the lowest form of voluntary manslaughter,
and could properly be followed by executive pardon.

We may, therefore, justly argue that if life be an inalienable
prerogative, then taking it by self is a publie wrong, and those who
are accessaries to this public wrong cannot plead in defence the
suicide’s consent.t

CHAP, VL] CONSENT OF PARTY INJURED, [§ 145.

Asg will hereafter be more fully illustrated, consent will authorize
a surgical operation, in cases of danger, though the effect of such
operation may be fatal.!

§ 145. Deprivation of liberty, no matter on what pretext, rests
on the same principles. No man has a right to take . .
away another’s fiberty, even though \?E'ith con?ent, e)fcept ﬂ?‘fﬁ‘,ﬁ?{;"“
by proecss of law. - And the reason is that liberty is 20
inalienable perogative of which no man can divest himself, and. of
which any divestiture is null.? Undonbtedly this in one relation
conflicts with the attitude once assumed by English and American
courts, when maintaining that the slave trade is not piracy by the
law of nations. DBut the abolition of slavery in the United States,
and the civil rights amendments and enactments that followed, relieve
the courts in this country from the pressure of the precedents re-
ferred to, and restorc the old doctrine of inalienability of liberty.
It is true that cases of thig class are not very likely to arise. DBut
should it appear that incarcerations are effccted, even by consenF,
by ecclesiastical or medical authority, of persons whose liberty is
thus wrongfully destroyed, the fact of consent could not, if the doe.
trine here advanced be correct, be used as a defence, when such party
seeks release. And a fortiori would it be no defence to an indict- -
ment for kidnapping Africans, that the Africans consented to be
kidnapped.® Agreements, also, by a party absolutely giving up

sent of the secused, much less by his the defendant had agreed in writing
mere failure, when on trisl and in mnot to bring a writ of error, and where
custody, to object to umauthorized a motion to yuash the writ was on this
methods,’” [larlan, J. Hopt v. People, ground made. But Tilghman, €. J.,
110 U. 8. 5%9. in refosing the motion said: ¢ What

t Infruy § 8682, Steph. Dig. C. L. consideration can a man have received,
art. 2b5. As to how far assent iz to be adequate to imprisonment at hard

1 Bes infra, §6 451-3,

£ R. . Hughes, 5 ¢, & P. 126 ; Com,
v. Parker, 9 Met. 263. Bo as to ad-
ministration of poison. Com. », Strat-
ton, 114 Mass. 303; Com. w. Pierpe,
18 Rep. 767 ; Mass. Law, Rep., Dec. 25,
1884, Bew this question discussed as
to gnicide, infra, §§ 4561-2.

1 Bee infra, §§ 451-2.

i Bee infra, §§ 451-2: Com. ». Par-
ker, 9 Met. 263; Macanlay’s Indjan
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Code, 449. As to consent in waiving
congtitutional and other privileges of
trial, see Whart. Cr. Pi. & Pr. §§ 351,
518, 733.

Omn this topic may be congulted Tord
Maeaulay’s Report on the Indian Code,
449,

# That which the law malkes essen-

tial in proceedings involving the de-
privation of life or liberty cannot be
dispensed with, or affected by the con-

inferred, tee MeClellen » Adams, 19 labor for lifet ]t iz going but one step

Pick, 333.

# Of this we have a remarkable
illustration in 5 Pennsylvania case, in
1826, in which it was held that an
agrecment not to bring a writ of error
in a criminal case, especially one of
high degree, does not estop the de-
fendant from bringing such writ. The
qunestion arvose after a conviction of
burglary, where it was alleged that

further to muke an agreement to be
banged. I presume no one would be
hardy enongh to ask the court te en-
force puch an agreement, yet the prin-
ciple is, in both cascs, the same.”’
Smith v. Com., 14 8. & R. 69; and see
Whart. Cr. Pl & Pr. §§ 541, 733.

3 Bup State ». Weaver, Busboe, §,
contra; a decision which cannot now
be sustained.
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S1463 CRIMES. [BOOK I

the exercise of his business capacity, are void, though agreemcnts
not to do business in particular localities may be sustained.!

Nor wai § 145 a. Constitutional rights to trial by an indepen-

1ve . . - .

condtitu-  dent jury, whose deliberations are to be gnarded against
tional rights

of trial. outside interference, are to be placed in tho same category

These a defendant cannot waive.?

§ 146. It nced scarcely be added that even in those cases of
Capacity to purcly private Wrongs to which the maxim Volenti non
consentand fit énjuria applies the party injurcd must be capable of
251"[‘:?,,1;3“' giving consent.®* Thus, consent. by insane persons and
prezeqti- young children incapable of assenting is no bar.t In cases

of rape this has been frequeuntly adjudicated ;* and the
same reasoning holds good in cases of larceny. Thus consent is no
defence to an indictment for larceny from or assault upon an insane
person, or a person in a state of unconsciousness of the meaning of

the guilty act.® And so acquiescence extorted by fear or fraud is

CHAP. VI.] CONSENT OF PARTY INJURED. [§ 148.

to relicve the patient from great danger, the fact that the patient is
incapable of giving assent will justify proceeding with the operation
witbout assent.! And it has been held in England, that it is a
defence to an indictment for an indecent assault (not amounting to
an assault with intent to ravish) on a child of over seven years, that
the child assented.? '

§ 147. As will hereafter be more fully seen® there is no reason
why a party who negligently puts himself n the way . .. -
of danger should not be obliged t¢ bear the consequences tory neghi-
of his negligence, subject to the same qualifications as fegde.
are applied in civil suits for damage produced by negli- e
gence.t Of course his negligence, in exposing bimself to danger,
will be no defence to an indictment against persons who recklessly
injure him when in that condition.® And the person charged with
contri‘outory negligence must be one capable of being a juridical
cause.$ .

no defence.” But where a surgical operation is probably ncecssary

1 Whart. on Cont., §§ 430 & seq.

2 Bee Whart, Cr. PL & Pr. § 783,

1R, v. Mayers, 12 Cox C. C. 311 ;
Hadden ». People, 25 N. Y. 373, Iafra,
§ 184,

i E. g., in cases of abduetion, in U.

8. ». Aucorala, 17 Blatch. C, C. 423;

Htate v, Rollins, § N, H. 550; State 2.
Farrar, 41 N. H. 53; Com. v. Nicker-
son, 5 Allen, 518, As to infants, see
Givens v, Com., 29 Grat. 830, and
-cases cited, infra, § 577.

5 Bee infra, § 577 ; Hays ». People, 1
Hill, N. Y. 351; Btate ». Johnston, 76
N.C.209. InCom,». Burke, 105 Mass.
376, the court held that “ withont her
conzent,”” and “ against her will,”? were
cenvertitde terms : and hence that ear-
nal knowledge of a woman nneonseious
with drink was rape. Tho statutery
crime of having carnal knowledgs of
children is not dependent on consent,
infra, §§ 677, 612.

¢ Sgo Hadden ». People, 25 N, Y.
373.
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¥ Infra, § 150 ; 2 East P, C. 486,

In November, 1872, the guestion of
congent, as affected by ignorance of
the act, came before Kelly, C. B.,
Martin, B., Rrett, Grove, and Quain,
dJ., on 2 crown case Teserved, in which
the defendant was charged with an in-
decent assaclt upon two boys, of eight
years old. *f The boyy were not asked
by the counsel on either side if it”?
(the act which consisted in his playing
with their private parts, and then
throwing them on their backs and
laying on them, etc.) *‘was done
against their will or with their con-
sent,” but they stated that they did
not know what the defendant was going
to do to them when he tock them into
the field and placed them on his lap
and laid them on the ground. The
defendant having been convieted,
Eelly, C. B,,gaid: 1 am of opinion
that the conviction shonld boe afirmed,
There being no actnal cousent, and on
the other hand no actual'fraud to in-

‘duce consent, I thiok that where a

§ 148, There may be a constructive estoppel of a prosecutmn

of forgery by proof of laches on the prosecutor’s part in

Laches on

permitting the defendant to sign for him his name ;7 and prosccu-

" tor's part

go in larceny, by proof that the prosecutor 1ntrusted the may bes

property stolen to the taker.®

child submits to an aet of this kind in
ignoranca, the offence is similar to that
perpetrated by & man whe has connee-
tion with a woman while asleep.”
“In the present casc the acts were
doma 1o ehildren, and they were un-
comsciong  of the nature of the acts
which the prisoner did or was about to
do, and were therefors not in a cendi-
tion to exercise their wills one way or
tlie otlier, and I think that the acts
done by the prisencr amonnted to an
assanlt.””  R. v Lock, 27 Law T. Rep.
661; 12 Cox C. C. 244, Infra, § 536.
The report in Law Rep. 2 C. C. R. 12,
iz more brief, and ecloses as follows:
‘¢ And though therc was submisgsion
on the part of the children, I do not
think there was any consent; for they
were 830 whelly ignorant-of the natnre
of the act done a3 to be incapable of

defence.

‘exercising their wills one way or the

other.”” 8See R. v. Bennet, 4 7. & F.
11¢5; R. ». Case, 4 Cox C. €. 220; 1
Den, €. C. B80. Infra, § 57T,

t Steph. Dig. C. L. art. 205 ; McClel-
lan », Adams, 19 Fick. 333.

2 R. ». Roadley, 14 Cox C. C. 463 ;
45 I, T. N. 8. 515; K. ». Read, 1 Den,
C.C. 397; 2 Cox C. C. 266, Fnfre, § 577

¥ Infra, §§ 162-3, 703,

4 Bee infra, § 163,

¥ See Whart. on Neg. §§ 335 ef seq. ;
R. v. Eew, 12 Cox C. C. 355.

5 Whart. on Neg. §§ 302 e seq.; R.
v, Kew, 12 Cox C. C. 365. Infra, &%
163, 11858,

7 Infra, § 669 : R. o, Forbes TO. &
P.224;: R. w Ps,rlsh, 8C. &P.94; I
v. Beard, 8 C. & P. 143,

2 R. ». Wilkinson, R. & B. C. G,
470
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§ 149. The law &s to detectives and decoys may be thus noted : —
(1) When to the constitution of an offence it is necessary that
A tran Laid 1 should be committed without the consent of the party
by ;1.5 assailed, it is no defence that opportunities for the eon-
K uot ona. summation of the offence were offered by government or
nallys by Erosecut-ion. Thus the owner laying a trap, such as
putting out lights or lessening the difficultics of entrance,
does not preclude a prosecution for burglary.! Exposing, also,
of marked goods, by their owner, to a supposed thief, has been
repeatedly held not to bar a prosecution for larceny 2
On the other hand, if, in cases of this class (e. g., those in which
to constitute the offence it is necessary that it should be without the
consent of the party to be injured), the party endangered consents,
then the prosecution fails.* Thus if a woman consent to & sexual
assault there can be no prosecution for rape ;* if the owner of pro-
perty surrender his goods to a thief he cannot maintain larceny® or
embezzlement ;* if he leave his house-door open, he cannot maintain
burglary ;” if he consent to be robbed in order to prosecute the
robber, he cannot maintain robbery ;® but if on the other hand he
simply leave marked property in such a position that if stolen it
could he identified ;* or if, while keeping his door fastened, he put
out the lights, and eollect a party of armed friends to seize tho
expected burglar ; here the existence of such traps forms no defence.
(2) The employment by the government of a detective in the
guise of a confederate does not preclude a prosecution in cases
where the detective does not make himself apparent principal in the
crime. A distinction is here made between the deteetive and the

Y Infre, §8 766, T70; and sce, gener- State ». Covingtan, 2 Bailey (8, C.),
ally, R. v. Ady, 7C. &P. 140 ; Thomp- 569; Dodge ». Brittain, Meigs (Tenn.)
son v, Siate, 18 Ind. 628; Btate ». 84; Alexander v. Btate, 12 Tex. 540.
Covington, 2 Bailey, 569. See 3 Ch. €. L. 825. Infre, §§ 251

# Infra, §§ 817, 1039 ; R. o, Headge, et seq.

2 Leach, 1#33; R. v. Egginton, 2 B. & 4 Infra, § 550 ef seq,
P.509; R.v. Williams, 1C. & K. 195; & Fufra, §5 914, 917.
R. v. Bamnmen, 1 Ibid. 295; R. v. & Jyfra, § 917,
Lawrence, 4 Cox C. 0. 438 ; R. v. John- 7 Jafra, § 770,
son, C. & M. 218; U. 8. » Foye, 1 ® R. ». Fuller, R. & R. 408 ; L. ».
Curt. 364 ; Pigg v. State, 43 Tex. 108; MecDaniel, Fost. 1221; 2 Kast Q. C.
Allison ». State, 14 Tex. Ap. 122, 605, aff. by Dillon, J.; U. 8. ». Whit-
¥ Archhold’s Crim. Pr. & Ev. 364; tier, 5 Dill. 304,
B. v. Eggington, 2 Bos. & P. 508;  ® Infra, §917. -
172

CIAP. VL] CONSENT OF PARTY INJURED. [§ 149,

decoy. The detective discloses, it may be often by the agency of
the criminals themselves, who are led to expose themselves un-
guardedly, a crime already concooted ; the decoy suggests the crime
and is herein ite originator. It is true -that all detectives are in
one sense decoys, and all decoys are in one sense detectives. Bat
when the decoy ceascs to be detective, and becomes the apparent
originator of the crime, then one of two consequences follows. If
he was not employed by the government, then he hecomes a co-con-
spirator liable to the same punishment as his associates, on the same
principle as that which makes a person who appropriates lost pro-
perty for the purpose of getting a reward indictable for larceny.!
If, on the other hand, he was empleyed by the government to cause
the offence to be comraitted, the government is precluded from ask-
ing that the offenders thus decoyed should be convicted. They are
associates with the government in the commission of the crime, and
the offence being joint, the prosecution must fail, If that which
one principal does is not a erime, the other principal carmot be con-
victed for aiding him.

(3) Detectives, whose office iz limited to that of observing a
crime when in the process of concoction, or of exploring its causes
when consummated, and who have nob instigated it or encouraged it,
except so far as is necessary, in order to be able to report its
character, are public agents entitled, when acting dong fide and
discreetly, to confidence and support. It is true that allowance is
to be made for that zeal which leads officers of this class sometimes
to attach undue importance to supposed signs of erime, It iz im-
portant, also, that their testimony should, ag far as possible, be
corroborated. DBut the mere presence and apparent approval of a
policeman is no defence where there is no authoritative instigation
of the offence by the government ;? nor a fortior: iz the presence
and apparent approval of a disguised detective, not recognized as

1 Infra, § 906, £ee Btonghton wv. PBlaikier. Lawton, 18 Seoftish Law Rep.
Gtate, 5 Wig, 201, and other cases 583, a conviction was guashed on the
cited, infra, § 1424 see article in ground that the offence was instigated
London Law Times, July 30, 1881; by an agent of the police. "To the
26 Alb, L.J. 184 ; 15 Irich Law Times, same effect see observations of court in
120; and note to 10 Fed. Rep. 97; BSaunders ». People, 38 Mich. 218.

30 Am, Rep. 129; 20 Cent. L. J. 3, Im ? See State ». Jansen, 22 Kan, 438.
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such by the offender, appointed fo act as such by the government or
the parties endangered.!

(4) Where a criminal scheme is in operation (as where a num-
ber of libellous® or indceent documents are printed for transmission
by mail), a party who calls for one of these is no wore a partici-
pant in the crime of publication than is a party who buys a news-
paper at a counter participant in the crime of publication.?

The same remark applies to the obtaining, by solicitation, of
single articles, whose sale is prohibited by law, from a stock in the
vendor’s hands, as where a small quantity of drink is bought from
a stock bebind the counter,? or where counterfeit money is obtained
from one who has such money on hand,® or where persons engaged
in systems of revenue frand are enticed to expose themselves in a
way that leads to detection. In this line of cases it is not the
crime that is instigated by the government. The crime has been
already concocted—the prohibited books printed, the prohibited coin
manufactured, the prohibited goods arrayed for importation. All
that the government (or the prosecution, as the case may be) in-
vites, i¢ the exposure of that which already exists in overt shape.
If the government, for instance, should say, “ Import these goods,
or write this libellous letter,”” there counld be no prosceution. PBut if
it simply say, though in disguise, ¢ Is this the letter you have writ-
ten, or these your goods?” then the prosecution can be mainiained .

(5) Tho testimony of accomplices, when introduced as witnesscs

! That o detectiveis mot indictable 4 Fasfra, §§ 1523, 1529,
for an apparent attempt at erime com- 5 B. v, lolden, R. & R. 154; 2
mitied by him In order to expose the Taunt. 334: infra, § TOT.
real criminal, see Vrice v, People, 109 & “ Where persons are suspected of
Tl 109, That a detective acting boma  being engaged in the violation of crim-
fide i3 not an accessary befere the fact, inal laws, or of intending to commit
soe infra, § 231 @, and cases there cited.  an offence, it in allowable f0 resort to
On this point, see R. v. 0'Callaghan, detective measures to procure evidence
noticed in 70 Law T. (Jomrmal), 13, of such fact or intention, Many frands
where the question in the text is dis- apon the postal, revenue, and other
cussed. laws arc of such a secret nature that

? R. ». Burdett, 4 B, & Ald. 95; they can be elfectually discovered in
Com ». Blanding, 3 I'ick. 304; Statev. no other way.
Avory, T Conn. 268 ; Bwindle v. State, have Leen numerous convictions upoh
2 Yerg. 681. evidenes procured by means of what

3 Seo infra, §8 1828, 1831 ; Boli v. U. are called decoy letters—that is, let-
8., 11 Blatch, 346 ; Moora v. U. 8., 19 ters prepared and mailed on purpose
Fed. Rep. 39. - to detect the offender: and it is ne

Accordingly, there

COAP. VL] CONSENT OF PARTY INJURED. § 150

for the prosceution, will not, as a rule, when uncorrohorated, sus-
tain a conviction; but detectives employed by government or prose-
cution to attend unlawful meetings in order to discover their secrets,
or to watch persons concerned in crime, are not, even though ap-
parently assenting to the purposes of such meetings, to be regarded

as accomplices.!

§ 150, Consent obtained by fraud, as a general rule, is to be

treated as a nullity.? Thus, consent to a sexual offence,

Comngent

if fraudulently obtained, does mot bar a prosecution for obfained

by frand or

such offence ;3 nor does consent to entering a house, if force no

fraudulently obtained, bar a prosécution for burglary ;*

har.

nor does consent, when there is any deception as to the thing to be
taken, bar a prosecution for larceny.® And consent obtained from
a drunken man does not bar a prosecution for kidnapping.® Counsent
obtained by coercion is also no defence.”

objection to the cenviction, when the
prohibited act has been dome, that it
was discovered by means of letters
specially prepared and mailed by tha
officers of the government, and ad-
dressed to a person who liad no sctual
existenee. The books contain many
cases whare such convictions have been
sustained. U. 5. v. Foye, 1 Curtis C.
C. 364 ; U, B.». Cotiingham, 2 Blatchf,
470 ; Regina v. Rathbone, Moody's C.
¢ 81¢; 8. C., Carr. & Marsh. 220;
Regina v. Gardner, 1 Carr. & Kirwan,
628%; Regina v. Williams, Ibid. 185
Negina v. Mence, Carr, & Marsh. 234.7
Diilon, J., ¥. B. ». Whittier, 5 Dill.
374, Compare 0’Brien ». Blate, 6 Tex.
Ap. 665,

1 See gases cited in Whart, Cr. Ev.
Sth ed. § 440; and see in addition,
Com. v, Dowbing, 4 Gray, 2%; Berry
». People, 1 N, Y. Cr. R. 43, i7; Price
v. People, 109 Ill. 109; Jchmson .
Btate, 3 Tex. Ap. 500,

One of the most nefarions snd in-
famous conspiracies ever known in this
country —that of the ‘‘Molly Ma-
guires,”’ in 1876, to coerce by assassi-
nation the eoal proprietora of the

Pennsylvaniz anthracite region--was
vxploded, and the chief perpetrators
brought to justice by the sagacity and
courage of a detective who attended
the meetings of the conspirators, and
thns became possessed not ouly of their .
plans for the future, but of their ex-
ploits in the past. The fact is, there
iz no erime that is net committed un-
der the influences of some sort of de-
coy 3 and to acquit in all cases where
the offender ig ineited to the erime by
some instigation of this kind would
leave few cases in which there could
be a gonvietion. Campbell », Com., 84
Penn. 5t. 187, cited infra, §§ 231, 233,
381, 520,

% fufra, §§ 57, B46. Bee 2 East P
. 486; R. v, Williams, 8 €. & F. 2586,
R. ». Hopkins, C & M. 254; R.». Wood-
hurst, 32 Cox C. C. 443; Huber ».
Btate, 57 Ind. 341.

3 See infra, §§ 559, 661,

4 Infra, § T65.

5 Infra, § 915.

& Hadden ». People, 25 N. Y, 373;
Infra, § 590.

? See infra, §§ BST, TIZ; Lewis v.
State, 19 Kans, 260.
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CHAPTER VII.

CAUSAL CONNECTION BETWLEEN OFFENDER AND OFFENCE.

The will causes whatever effeet it cobpe-
rates in producing, § 152,

A eause is that which turns the balance,
§ 153.

Other conditlons codperating do not
affect the responsibility of one who
operates with these conditions, § 154,

Otherwise when subsegquenl conditions
oeeur to vary result, § 155.

Accelerating death of dying is homicide,
§ 155 a.

Omission to perform a legal duly indict-
able; and so of exposure of helpless
dependents, § 156.

When death is negligently Induced by a

. physician’s misconduct, assailant is not
responsible, § 157,

Medical man may be in such cases re-
gponsible, § 158,

No defence that death was caused by dis-
cuse indnced by wound, § 159,

Interposition of responsible will breaks
eansal conneeiion, § 160,

Cuausation not broken by irresponsible
intermediate agent, 7 161,

Coneurrent negligence of sunother o de-
fence, § 162,

Injured party’s contributory negligence
muay bresk causal eonncetion, § 1683,
Contributory negligence no defenee when
the result of fright caused by defend-

ant’s misconduct, § 164.

Prior negligence of party injured no de-
fence if defendant by proper eantion
cpuld have avoided injury, § 165,

Persons  leaving dangerous ageucies
where they are likely to be uncon-
scionely meddled@ with responsible for
the consequences, § 1686,

Causation not necessarily physical, § 167,

To negligent causativn mot necessary
that damsge should have becu foreseen,
§ 168.

Responsibility ceascs when easus inter-
venes, § 169,

§ 152. THE consequences of an act of the will can never be ahgo-
Thewin  lufely predicted. A thousand contingencics may inter-

CAUBES
whatever

vene to defest the most resolute purpose. TResponsi-

eflect 1t bility, thereforc, at least for attempting a wrong, is not

cotiperates

in produc-  diverted because this wrong was arrested before consum-

CHAP. VIL] CASUAL COXNECTION. [$ 158,

had in view, as it is sufficient if the object in view was one which
could not be obtained without law-breaking.! Nor need such act
of law-breaking be necessary to the execuiion of the purpose. It
may be only incidentally involved in such purpose, yet if the will
be to cffect the purpose, lawfully or unlawfully, the will is to be
regarded as causing the illegal act.* Thus, a party selling liquor
recklessly to a crowd bas been held responsible for their disorderly
conduct ;* a person wilfully firing his own house is indictable for the
wiltul firing of any adjacent houses which become involved in the
conflagration ;* a person contributing to a nuisance, for the inci-
dents of the nuisance.’® '
§ 153. Assuming a caus¢ to be that impulse which turns the
balance between forces previcusly in equilibrium, many A entse 1
of the speculations of the old jurists in this relation be- thut which
come obsolete. Thus it used to be said that absolute s ihe
lethality (absoluter letalitit) existed when a wound, apart
from all ‘other conditions, preduced death; and abstract lethalify
existed when a wound would be fatal with persons of all kinds ; and
many refined distinetions were taken in cases where, if superior
skill had been applied, the wound might not have been fatal, or
where the death was attributable eminently to some idiosyncrasies
of the deceased. Of course, when after a wound a new and inde-
pendent causation intervenes, producing death, this relieves parties
to whom sueh new causation is not imputable. But the co-operation
of other eontemporaneous or prior conditions does not relicve the
party charged. He who turns the scale is chargeable with the
result, In other words, a cause i3, in this sense, that condition
which determines the final resnlt. Iiis the preponderating (iiber-
wiegende) condition.? g

1 Supra, § 119, Bee on this topic, 1 & Trendelenburg, Logische TUnter-

ing. F s
3 mation. Nor, as we have seen, is it necessary, to estab-

lish causation, that the effect should correspond with the concep-
tion. No purpose was ever completed as it was designed, and even
should we suppose such a casc, innumerable other agencies are
concerned in the undertaking. Tt is not nccessary, therefore, in
order to establish a causal relation between the will and the effect,
that the effect should be precisely what the party willed. Nor is
it necessary that it should have been the primary object the offender
176

Steph. Hist, Cr. L. 5.

? Heo R. ». Whithorne, 3 C. & P.
304: R. v. Howell, 9 C. & P. 437 R,
v. Haines, 2 €. & K, 3683 U. & »
Jones, 8 Wash. C. C, 209; and sce
supre, § 119,

¢ #tate ». Burchinal, 4 Harring. 5%2.

1 Supra, § 120 infra, § 630,

& Infra, § 1430,

VoL, IL.—12

suchungen, 3d ed. p. 154 ; Meyer, § 34

The cange of a change, 50 speaks an-
other Ligh German authority, ia iden-
tiesl with a change of the equilibrinm
between forees producing and forces
resisting the change, These forées may
be halaneed. The impetus, however
slight, that distnrbs the balanece, is the
cause of the movement. Binding, Nor-
men (1872), p. 42. -
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CHAP, VIL] CAUSAL CONNECTION, [§ 154,

condition of the Killing, but not its juridical cause, unless the tile
was placed so negligently on the roof as to make its dislodgment
a result of natural laws, or the stranger who threw it down acted in

§ 154.] CRIMES, [B0OE 1.
§ 1564, A free moral agent (and none other can be a eanse in the
other con. T¢ of jurisprudence) does not cease to be responsible
T - . - . . -
ditions co-  for an alteration cfiected by him in the ordinary course
operating

i ant of cvemts, becausc there were other conditions which
:iﬁfnts?;ﬁi were, in addition to his action, eco-antecedents of the
lity of onc. same result, Thus, in a case where the death of a ¢hild
WHO GO

operates  Proceeded from suffocation, caused by the defendant, it -

with those

vonditions. Was held, that when the primary eause of the suffocation

was foreing moss into the throat of the child, the defend-
ant’s liability was not relicved by the existence of an intermediate
process, namely, the swelling up gf the passage of the throat, which
oceasioned the suffocation, such swelling having arigen by forcing
the moss into the throat.! In this case, while the swelling of the
throat was a condition of the death, the cause was the forcing the
moss into the throat, The susecptibility of the human body to
poison, to take another illustration, is a condition of poisoning ; the
administering of the poison is the cause.? :

Again: Iron is dug from a mine; is mclted in a furnace; is
shaped in a factory ; is sold, as a weapon, by a tradesman ; is used
to ioflict a fatal blow by an assassin. Now the mining, the melt-
ing, the shaping, the selling, are all conditions of the murder,
without which it eould not, in the line in which it was eflected, have
taken place ; but none of these acts is a eause of the murder, unless
the particular act was done in concert with the murderer, to aid
him in effecting his purpose. So a workman placcs on the roof of
a house a tile which a stranger malicionsly tears up and throws
into a crowded street, killing a passer-by. Now the workman is a

L R.v. Tyo, L. & R. 345. Bee infra, result of child birth, intending and

§ 635. 8ir J. F. Stephen illustrates as
follows the position in the text:—

‘A worean dies in her conflnement.
It can hardly be said that the father
of her child has killed her, though the
connection between his act and her
death is perfectly distinet. Eren if
the connection which cansed the birtle
of the child was a rapo, I do not think
thai the death would amount to mur-
der; nor would it be so if a husband,
tirek ©f his wife, and being warned
that her death would be the probable

178

hoping to canse her death, actually
caused it in the manner supposed.’’ 3
Bteph, Hist. Cr. L. 9,

TLat in prosecutions for false pre-
tences it is not necessary to show that
the falsw pretences used were the sole
maotive operating on the defendant will
be hereafter seen.,  fnfre, § 116.

2 B. v Webb, 2 Lew. €. C. 1896; 1
B. & Rob. 405. See, also, Com. w
Costley, 118 Mass. 1; Tabler v. State,
34 Oh. Bt. 127.

concert with the workman.!

1 Gir J. F. Stephen, in his Digest of
Gr. Law, article 219, says: *“ Dr
Wharton’s work on Homicide contains
an interesting and elaborate chapter
{ehap. xii. §§ 558-380), entitled * Causal
Conneation,” into which seome disous-
sion is introduced on the distinction
between canses and conditions—a dis-
tinction of which Dr. Wharten main-
taing, and of which Mr. Mill (see his
Logie, vol. i. p. 388, ete.) denies, the
solidity, For practical purposes, 1
think the article in the text is saffi-
cient. And if this were the proper
place, 1 should be dispesed to discuss
some of Dr. Wharton’s positions.”

In the text of the present work, I
have somewhat medified the positions
to which Sir J. F. Stephen refers ; and
the conelnsion issubstantially the same
as that reached by himself in the fol-
lowing paragraph i—

¢ Killing is cansing the death of a
person by an act or omission but for
which the person killed would not
have died when he did, and which is
directly and immediately connected
with his dsath. The question whether
a given act or omission is directly and
immediately connected with the death
of any person is a question of degree,
dependent nupon the circumstances of
each particular case,

¢ (Burmitren.)} But the comduet of
one person is not deemed, for the pur-
poses of this article, to be the eanse of
the eonduct of another, if it affects sncl
condnet only by way of supplying a
maotive for it, and not so as to muke the
first person an accessary before the fact
to the act of the other.

“‘This article is subiect to the pro-
visions contained in the next two ar-
ticles.

1 Hustrations.

(1) A.substitutes poison for medi-
cine which is to be administered to C.
by B. B. innccently administers the
poison to C., whoe dies of it. A. has
killed C. Donellan’s Casc. See my
Gen. View, Cr. L. 338,

“(2) A. gives a poisoned apple to
Lis wife, B., intending to poison her.
B., in A.’s presence, sand with his
knowledge, gives the apple to C., their
child, whom A, did not intend to poi-
gson. A. noi interfering, C. eals ihe
apple and dies. A. has killed C.
Saunders’s Case, 1 Halo P. C. 436,

¢ (3) A., an iron-founder, ordered
to melt down a saluting canmnon which
had burst, repairs it with lead, in a
danperous manner. Being fired with
an ordinary charge, it bursts and kills
B. A.has killed B. R. . Carr, 8§ €.
& P. 163, Bee infra, §§ 337, 343, 369,

“ ¢4y A., B., and C., road troatees
under an act of parliament, and as such
under an obligation to make contracts
for the repairs of the road, neglect to
make any such vontract, whereby the
road gets out of repair, and D). passing
along it is killed. A., B., and C. have
not killed . R. w» Pocock, 17 Q. B.
{(N. 8.) 34, Bes infra, § 335,

*¢{5} A., by his servanis, makes
fire-works in a house in London com-
trary to the provisions of an act of
parliament ($ & 10 Wm. IIL.7c. 773
Thruugh the negligence of his rervants,
and without any act of his, a rocket
explodes and sets fire to anciher house,
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§ 155. Suppose that A. malicicusly aims a blow at B., which
Otherwise  Stuns B., and A.., thinking B. to be dead, buries B., and
;thi]; ;-uent B. dies from being buried alive. Several cases of this
condition  kind (e. g., one of infanticide) have arisien in Germany,
3;?;22 *® and have been the subject of much learned discussion,
Tesglt. and the better opinion, as is argued by Bar in his autho-
ritative work on Causal Connection, is that A. is gnilty, so far ag
concerns the first blow, not of murder, but of an attempt to murder.
Such would be the resulf in our own law, should the case come up
on an indietment charging murder by the first blow, for as the evi-
dence would not sustain the allegation that the blow killed the de-
ceased, the indictment would fall, and the enly redress for the first
blow would be to prosecute the defendant for attempt to kill. But
how would it be with the death by the burying ? Supposing this was
the cause of the death, then the defendant is chargeable with man.
slaughter in killing the deceased, but would not he chargeable with
murder, as there was no malice. 1lence the defendant, in such a
case, 13 chargeable, first with attempt to murder, and then with
manslaughter. In a late English case, where this question is ap-
proached, the evidence left it doubtful whether the death was cansed
by beating or by subsequent expesure. In either case the result,
owing to want of malice, would have been only manslaughter; and
as the indictment cootained counts fitted to either alternative, the
court told the jury that if the death waz caused either by the blows
or the exposure, they were to conviet of manslaughter.!

In a case of earlier date, the indictment charged the death of a
child to have been occasioned by exposure to cold, The evidence
was that the child was found in a field, alive, with a contusion on
the head, and that it died a few hours afterwards. The medical
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witnesses stated that the contusion was in itself sufficient to occasion
death, and that the exposurc might have accelerated it. It was
submitted on behalf of the prisoner, that supposing the death to have
been only accelerated by the exposure, the count which charged it as
the cause could not be supported, and of this opinion was the judge
who tried the case.! '

But this cannot be sustained. Supposing that the exposure ac-
eclerated the death, it “ caused” the death. The contusion did not
kill. The fact that it might have killed had the deceased lived long
enough, could not support an indictment for killing : 1. Because the
averment of death from the wound could not be sustained ; 2. Be-
cause to allow a conviction for an act that was not committed, simply
because it might have been committed, wounld allow convictions for
the murder of men still alive,

When two causes unite simultaneously in producing the same
result, cither may be legally regarded as the efficient cause. Ina
remarkable case decided in New Mexico in 1883, it was held that
where A. and B. shot at the same time C., they could be indicted
together as principals.? Thiz is no doubt good law if A. and B.
were confederates. But suppose they were not, and that it should
be proved that the two at the same moment fired shots each of
which was fatal. In such case A. and B. should be indicted scpa-
rately. '

Where, however, there is any appreciable distance of time between
two mortal wounds inflicted by different persons, then he who in-
flicted the last wound iz guilty of the homicide, while he who inflicted
the first wound may be indicted for an assault with intent to kill®

§ 155 a. Hence to accelerate the death of a person already mor-

whereby B.is killed. A. haz not killed
B. L. r. Bennett, Bell C. C. J; 8 Cox
C.C. T4 Seoinfra, §§ 246 of seq.

“{8) A, tells B. fucts about C. in
the hope that the knowlege of those
facts will indnee B. to murder ., and
in order that C. may be murdered ; bt
A. dows niot advize B. to murder C. B,
murders C, aceordingly., A. has not
caused C.'s death within the meaning
of this griicle.”’
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By § 6473 of the N. Y. Penal Code of
1882 it iy provided that any person,
who breaks a contract of labor, having
reasonable canse to believe that the pro-
bable consequence of doing =o will be
to endanger human life, cause grievous
bodily injury, or exposc valuable pre-
perty to destruction, shall be guilty of
& misdemeanor,

v R. &, Martin, 11 Cox C. C. 136.

tally wounded or diseased is homicide.* Accelerat-
§ 156. Omission to help may be an indictable offence, D% et

when such help is a legal duty. We have already seen homicide.
that, as a rule, an omission to perform any link in g chain Omissions

to perform

of duty is a breach of such duty.® It has also boen g legal

I R, v. 8tockdale, 2 Lew, 220,

2 Territery v. XYarberry, 2 New Mex,
391,

3 Fisher », State, 10 Lea, 15.

1 R, ». Martin, 5 C. & P. 1258; R. v
Joknson, 1 Lew. C. €. 164; R, w,

Fletcher, 1 Russ. on Cr. 507 ; Efate .
Wood, 53 Vi. 580 ; State v, Beates, §
Jones, N. €. 420 ; People ». Al Pat,
48 Cal, 61, Supra, § 153; dnfre, 8§
157, 160, 309, 310.
& Beo supre, § 130
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duty in.  noticed! that a mere omission to help is vot indictable
dictable,

endsoor  unless such help iz a legal duty. An officer of a rail-
cxposure of road, for ingtanee, whose duty it is to protect trains from
zpendents. N R . .
accidents, is indictable if from his neglect to render such
protection hurt ensues ;* a parent whose legal duty it is to nourish a
child is responsible for an omission in this respect by which the
child is injured, and so of a husband’s neglect to render necessary
assistance to his wife when such is his legal duty? Hence, a
fortiori, it is indictable to put a helpless persor in & position of
which hurt is a natural consequence. This principle has been
applied to cases where a boy, having been beaten by the defendant,
was left by him in a country lane during a frosty night in January ;
where a lame person, incapable of moving, and withoeut voice tocry
for help, was forced out of a wagon, in 2 place where he frozc to
death ;* where a person carried his sick father against his will, in a
severe season, from one town to another, by reason whereof he
died ;* whero a woman being delivered of a child left it in an
exposed place covered only with leaves, in which condition it was
killed by a kite,” or by cold ;¥ where a child was placed in a hogsty,
where it was devoured,® and where a child was shifted by parish
officers from parish to parish till it died for want of care and suste-
nance.’ And such was held to be the law where a master, know-
ing a secaman’s debility and incapacity to hold on, forced him to
go aloft, whereupon the seaman fell to the deck, and was killed ;1
and where the captain of a vessel omitted to lower a life boat so as
to save a seaman.®  But the injury must be the natural or probable
conseqnence of the defendant’s act to make him responsible for it.J
Iow far a parent is indictable for not obtaining sufficient medical
attendance for a child will be hereafter considered.

‘1 Supra, § 132. 7 1 Hale, 431 ; 1 Hawk. P. C. e. 31,
2 Bupra, § 133, dnfra, § 349, 8. 6.

3 Iafra, § 1563, & R. v. Walters, C. & M. 164 ; Stock-

4 R. v. Martin, 11 Cox C. C, 134 ; if
the exposure had been malicious, the
offenice would have been murder. B,
z. Donavan, 4 Cox C. C. 399, Seednfra,
§ 358,

& Nixon v. People, 2 Beammon, 267,
Infra, § 358.

® 1 Hawk. P. C.e. 31,38, 4; 1 Hale,
431, 432,
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dale’s Cage, 2 Lew. 220, Infra, §§ 335,
336, 459. ’

91 Rast I, C, e. 5, 5. 13, p. 226.

0 Palm. 545,

117, 8 v, Freeman, 4 Mason, 503,
Infra, §5 184, 337, )

2 7, 8. ». Knowles, 4 Bawyer, 517,

B Fnfra, § 169.

¥ fafra, § 336,

CHAP, VII] CAUSAL CONNECTION, [§ 157.

§ 157. We have next to consider cases of homicide in which,
after the dcceased receiw.es.the wound,'he is .placed When.
under the charge of a medical man, who, in probing the deatlp is

: H . - : negligently
wound or otherwise operating on the patient immediately induced by
causes his dcath. If the medical man acts negligently 2Phys

icl int responsible cause surgeon’s
or maliciously, and so introduces a new resp sugeow’s

between the wound and the death, this, on the principle ugsailant is

just stated, breaks the eansal conuection between the 5or TP

wound and the death. ‘The medical man in such case

is indictable for the homicide ; the original assailant only for an

attempt. But if the medical man, following the usual course of
practice which good practitioners under the circumstances are accus-

tomed to adopt, occasions death when endcavoring to hefﬂ the

wonnd, then the person inflicting the wound is chargeuble with the

death. TFor he who does an unlawful act is responsible, as we have

just seen, for all the consequences that in the ordinary course Cff
cvents proceed from the unlawful aet. Now it is one of the ordi-

nary consequences of a wound that a medical man should be ca!led
in to treat it; and it is one of the probable incidents of medical
practice that the patient should die under treatment. And the per-

son inflicting the wound is responsible for this, as one of the con-
sequences which, in the nafural course of events, result from his
unlawful actl It is no .defence, in cases in which the deceased’s
death is not shown to have been produced by his own negligence or
that of his medical attendant, that he might have recovered had a
higher degree of professional skill been employed. ’l‘l}e law d'oes
not exact from physicians the highest degree: of professional skll.l,’
but only such skill as men of their profession are, under the cir-

cumstances, accustomed to apply ; and if we should eonvict only in
cases where it is possible to conccive of recovery under another
mode of treatment, we would convict in few cases In which death
did not immediately foltow the wound. The true test is, whether
the deceased’s death followed as an ordinary and natural result

! fnfra, § 163; Com. ». M’Pike, 3
Cush, 181 ; Com. r. Green, 1 Ashmead,
989 ; Peoplo ». Cook, 39 Mich. 236;
Meallister ». State, 17 Ala. 434; Par-
sons v. State, 21 Ala, 300; State v

Barnes, 34 La. An. 395; Brown v.
State, 38 Tex. 482 ; Powell ». State, 13
Tex, Ap. 244. See infra, §§ 362 of sep.
¢ Whart. Neg. § 736 ; supra, § 163;
infra, §§ 362 et seq.
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from the misconduct of the defendant. If 8¢, it is no defence that
the deceased, under another form of treatment, might have recovered.!

§ 158. But the physician, not the assailant, is responsible where
Medical ?he.dcfendaut inflicted on the deceased a slight wound,
man ey in itself not dangercus, which wound, by the maltreat.
cases re-  ment of the physician, became mortal.? If, in conse.
spowsible:  quence of some physical idiosyncrasies of the deceased,
the wound, which in ordinary cases would not be fatal, prodﬁces
death, then the defendant is chargeable with the homicide, for the
result flowed from the defendant through the ageney of nataral
laws. But if the result is caused by the malpractice of the phy-
sician, the wound not heing in itself mortal, and the physician not
acting in coucert with the defendant, then the defendant is not
responsible, for the wound, though a condition of the killing, is not
its juridical cause.® And where death of the deceased was accel-
erated by the want of the due skilt and competency of his physician,
then the latter cannot defend himsclf on the ground that the
deceased was at the time laboring under a mortal disease.4

§ 159. Where a wound, in its regular course, induces a fever
which leads to death, the party inflicting the wound is responsible
for the consequences. Even if & man is laboring under a mortal

1 Infra, § 163 ; 1 Hale P, C. 428 ; R. lated to endan ger und destroy life, and
v. lolland, 2 M. & KHob. 351; R. v. death ensues therefrow within a Fear
Johnson, 1 Lew. C.-C. 164; K. v. Lee, and a day, it is sufficient prouf of the
4F. &F. 63; R. v Minnock, I Cr. & offence either of manslaughter or mur-
Dix Ir. C. R. 45; Com. v. M'Pike, 3 der, as the case may be, and he is noue
Cuosh, 181; Com. . Hackett, 2 Allen, the less respousible for the resnlt, al-
136; State ». Bantley, 44 Coun, 537: thou gh it may appear that the dece;scd
Com. ». Green, 1 Ashmead, 289; U, S, might have recovered if he had taken
v, Warner, 4 McLean, 463 ; Coffman o, proper care of himself, or that unskil-
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disease, those who hasten his death are responsible for the homi-
cide. Nor ig it any defence t.hat.'the cons_;tltutlon, B8, efence
or habits of the deceased made him peculiarly suscepti- that death
ble to such disease as the wound inflicted would probably ;v;?ﬁ(;i::ﬁd
engender.! But it is easy to imagine a case in which Induced by
a slight seratch, by produeing local inflammation, might

terminate in death; and in such case it would seem hard, at the
first view, to charge the defendant with a result which would not
under ordinary circumstances follow from such a wound. Yetif
the defendant intended to take life, and in shooting, for instance,
ioflicted a wound which, though not ordinarily dangerous, in the
particular case produced lock-jaw, we cannot say that the deecased’s
death did not cosue in the ordinary course of events from the
shooting. The difficulty arises where 2 scratch is negligently given
by a non-lethal instrument. Here we can truly say that as the
death was net an ordinary conscquence of the negligence, there is no
imputability of murder. Supposing, however, a person negligently
uses a dangerous instrument, then we musgt hold he is liable for the
consequences, peculiar as they may be, which wounds from this
instrument produce. For it is in accordance with the ordimary
course of events that a dangerous instrument if negligently used -
should produce dangerous results.?

§ 180. The interposition of concurrent wills, in pur- Interposi-
suance of a common plan, makes cach confederate liable ;”I‘fffegen_
for the action of his associates. It is otherwise, how- g;gltl:;“;)‘le
ever, when respousibility is hased, not on intentional, will breaks

. causal
but on negligent injuries® As to these the rule is comncction.

11 Tlale T..C. 428 ; R.v. Martin, 5 38 Tex. 482; People ». Ah Fat, 48 Cal.
C.&D, 128; B.v. Webh,1 M. & R. 61; Powsell z. State, 13 Tex. Ap. 244

Com., 10 Bush, 495 ; Bush ». Com., 75
Ky. 268 ; Btate v. Baker, 1 Jones N. C.
267 ; MeAllister v. State, 17 Ala, 434 .
Bowles ». State, 58 Ala. 335; State ».
Beott, 12 La. An. 274; State ». Barnes,
34 L. An. 395; Brown v. State, 38
Tex. 482; Kee v. Btate, 28 Ark. 155,
As to physicians’ llability, see infra, §
362 ; and see Parsons v. State, 21 Ala,
300,

‘* If ome person infliets upon another
a dangerous wound, one that is calen-
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tul or improper treatment ageravated
the wound and contribnted o his
death.”  Pardee, J., State v. Bantley,
44 Conn. 537. See People », Cook, 39
Mich. 236 ; Kelley ». Btate, 53 Ind. 311 ;
Williams ». State, 2 Tex. Ap. 271,
Teople 2. Ah Fat, 4% Cal. 61.

? Harvey «. Stute, 40 Ind. 516.

¥ R. v. Clieverton, 2 ¥. & F. §33.

4 Supra, § 153; infra, § 362; R. e,
Webb, 1 M. & R. 405; People ». AL
Fat, 48 Cal. §1.

405 ; R, ». Murton, 3T, & F. 482 R. v,
Murtin, 5 C. & P. 128; R.». Martin,
11 Cox C. C. 136; Rew’s Case, Kel.
261 ; Com. v. Fox, T Gray, 585 ; Com.
v. Hackett, 2 Allen, 136: Stale v.
Bantley, 44 Conn. 537 ; Com. v, Green
1 Aghm. 289; Com. ». Warner, 4 Me-
Lean, 463 ; Kelley ». Btate, 53 Ind.
311 ; People v. Cook, 39 Mich. 236 ;
Biate v, Morea, 2 Ala. 275; McAllister,

o. State, 17 Ala. 434,  And see Harvey |

v. Btate, 40 Ind. 516; Brown v, State,

Infre, § 340. That evidence of the
deccased’s prior health is admissible on
the gquestion of causation, see Phillips
v. State, 68 Ala. 469,

2 This is the case whers ihe death
was by erysipelas, induced hy the
wound, Denman », State, 15 Neb, 138.

3 Infra, § 247. See R. ». Bennett,
Bell C.C.1: 8 Cox C. C. T4. 4s to
liability of confederate for ooliateral
crimes of his associates, see Mfie, §
214. )
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that causal eonncetion between negligence and damage is broken
by the interposition of independent responsible h;’man action.
1 am negligent in a particular subject matter. Another person
moving independently comes in, and either negligently or mali.
ciously so acts as to make my negligence injurious to a third
person. If so, the person so intervening acts as a non-conduetor
ar}d msulates my negligence, so that I eannot be sued for th(;
3:mschief which the person so intervening divectly produces. He
is the onc who is liable to the person injured. I may be liable to
t‘he party whom wy negligence leads into difficulty, but I am not
habl.c to others for the negligence which he alono was the cause of
making operative. We may expand this rule still further, and
hold that a defendant, no matter how wrongful may have beel,l his
condnet, is not responsible for the acts of independent parties per-
formed on the objects of the crime without his concert.! Thus, as
we have just seen, is it with regard to a death produced by a p’hy-
sician attending a wound not in itself dangerous. 8o i; it also
ﬁhen the wounded person indulges in excesscs which destroy his
life, or when he refuses to call in a physician, or to submit to an
dressing of the wound.? Or, in a case of greater complication t.hje:
d'efendant -wounds another so desperately that the latter can ,onl
live a few hours, when a third party ecomes in and kills the Woundeg
man by a blow that acts instantaneously. Who is the cause of the
dea..th? Certainly the last assailant;® for the pﬁrticular death
which occurred was produced, not by the defendant, or within the
range (.)f his action, but by the interposition of a foreign indepen.
d.ent will.*#  Arnd so a rioter cannot be held rcsponsiblcofor a hgmi
cide by persons engaged in suppressing a riot.? -
The following case is reported by Bar, in the able treatise on
causal connection already referred to. The defendant left a
loadeti gun in a place where, it was assumed, damage would cnsue
from its negligent or ignorant use. A stranger, playing with the

. 1 R. ». Hillon, 2 Lew. €. C. 214; dying by disease is killed by a blow
infra, §§ 337, 370; R. », Ledger, 2 F. from an assailant, Com o, I 7
& F. 857. Bee Whart. on Neg. § 134.  Gray, 585, ' ST
2 See Harvey v. Biate, 40 Ind. 516. * Btate », Beates, § Junes N. C. 420
8 Supre, § 166 ¢ ; Btate v. Wood, 33 and see supra, § ]5,5 a S ’
Vt. 560; People v. Ah ¥at, 48 Cal. 61. 5 Com. r. Gampbell, ¥ Allen. 541
The same rule exists where a person . Fafra, § 166. S - .
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sun, killed inadvertently, and by misadventure, the deceased. By
the Supreme Court (Obertribunal) of Prussia, it was held that the.
defendant’s negligence made him eriminally responsible for the
death of the deceased; and the reason given was that a person
dealing negligently with dangerous mechanical agencies is responsi-
ble for all the consequences which might be reasonahbly conter-
plated as the result of sach negligence. Now if this is limited-to
merely mechanical or natural results, the statement is true. If a
loaded gun is placed in a position where on a mere touch it will be
likely to explode, then the party so placing it is Liable for the con-
sequences. But when the gun is loaded in the usual way, and the
casualty ocours through the independent voluntary action of a
stranger taking the gnn from its resting place and negligently play-
ing with it in a diffcrent position and aimed in a new direction, then
the causal connection is broken by this interposition of an inde-
pendent, self-determining will. If tho decision above given is
correct, then there wonid be no Timit to the responsibility which a
single act of negligence would bring. A man, for instanee, who
owns a vicious horse, will be responsible if he does not exclude the
possibility of trespassers mounting the horse and having thereby
their necks broken. A host who places on his table rich bub indi-
gestible delicacies, would be respongible for an apoplexy caused by
onc of his gnests overeating such delicacies. The manufacturer of
such delicacies would be responsible for the improvident action of
the host. No adventurous enterprige, no matter how heneficial to
society ; no powerful mechanical agent; could be put in moticn
withoyt attaching to its originators all the calamities which the rash
advance of such enterprise, or the imprudent use of such power,
might gederate. Another objection to this cxtensien of such re-
spousibilities is, that it weald be in the power of any subsequent
‘ntruder to throw back criminal responsibility en the original pro-
jector or orgamizer, by simply carelessly meddling with his
machinery. Thus, for instance, a mischief-maker by takmng up
and recklessly using a loaded gun could bring down a criminal
prosecution on him who left the gun exposed ; and so a trespasser,
maliciously tampering with machinery, could designedly make the
mill.owuer responsible if it be shown that the machinery itself was
187
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not so gonstructed as to bar all such casualties. One man’s malice
or mischief would thus ereate another man’s guilt.!

§ 161, It is otherwise, however, when the agent so interposing
Cunsation is irt"esponsible. AI-:I explosive compound, for instance,
ﬁ;till?rl:;ken ne;:thgenbly pac]fed, is put into the hands of a carrier to
sponsible q.iehver, the carrier being igrorant of its contents. Who,
L'ii";?é]ft‘ In case of the package being left at ‘the place of delivery,

and there exploding, is liable for the injury produced by
the explosion? Had the carrier known, or had he been in a posi-
tion in which it was his duty to know, that the package was in this
dangerous condition, then he would become liable, on the principle
that he who negligently meddles with a dangerous agency is liahle
for the damage. Dut if he was non-negligen'tly ignorant of the con-
tents of the package, he is no more liable than ig the car by which
- they are carried. No matter how numerous may be the agencies
through which such a package is transmitted, the original forwarder,
continues liable, while the carriers, in case of their being igno-
rant and innocent, are free from liability.? Thus a person who is
guilfy of negligence in manufacturing a dangerously inflammable oil
is liable for the damage done by it, no matter how numcrons may
be the agents by whom it is innocently passed. ¢ Certainly one
who knowingly makes and puts on the market for domestic and
other use such a death-dealing fluid eannot elaim immurity because
he has sent it through many hands.”’®  When, however, a vendee or
agent knows the explosive or otherwise perilous character of a com-
pound, and then negligently gives it to a third person, who is thereby
injured, the causal connection between the first vendor’s act and the
injury ig broken.4 |

Bo with regard to the negligent sale of poison. If B. negligently
sells poison, under the guise of a beneficial drug, to A., he is liable
for the injury done to A.; or to those to whom A. innocently
gives the poison® He is not liable for the negligent act of a per-
gon to whom he gives the poison, advising him of its properties.®

1 Om this point compare observations ¢ Whart. on Ne 1 ;
. » § 161,

in Whart. on Neg. §§ 854-856 ; and zee  § 204, g9 Fee wre
Snow v, R. R., & Allen, 441, 5 Supra, § 133 ; iufra, 5§ 166, 346,

¢ Infra, § 617. § Infra, § 226,

3 Agnew, C. J., Blking ». McKean, 79
Penn, 8t, 403.
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The same distinctions apply to the giving of a loaded gun to
another. If the gun be given by B. with due warning to A., a per-
gon cxperienced in the use of fire-arms, who so negligently handles
the gun that it explodes and injures C., then A., and not B,is
liable. But if the loaded gun be given to an unconscious child, and
the child not knowing what the gun is, handles it so that 1t explodes,
and injures a third person, then the liability is attached, not to the
child, but to the person giving the loaded gun.!

That a person committing a crime through the agency of an ingane
medium is responsible, we will hereafter have occasion fully to see.?
The same rule exists when the agent is compelled to commit the
erime.? .

§ 162. The fact that another person contributed either before the
defendant’s interposition or concurrently with such in- o
terposition in producing the damage is mo defence.t rent negli-
Indecd, this proposition, instead of conflicting with the hother no
last, goes to sustain it. A. nogligently leaves cerfain defence.
articles in a particular place. DB. negligently meddles with them.
Supposing B.’s negligence to be made out, and he be a responsible
person under the limitations above expressed, he cannot set up A.’s
prior negligence as a defence. A fortiori, ho cannot set up the
coneurrent negligence of D., a third person, who may simultancously
join him in the final negligent act.®

§ 163. It has beon said that contributory negligence is no defence
to & criminal prosecution.® This, however, s not correct, , . . g
since a person who negligently rushes into danger, such partys

contribu-

action not being incident to a lawful business, cannot tory negli-
afterwards prosecute, either oriminally or civilly, the §T00% C0F
person producing the danger.” A common illustration 8al connec-

U Infre, § 344, 363. SHee R. ». Pym, 1 Cox C. . 339
2 Ag to indictment for action throngh 1 Russ. Cr. 702; Com. ». M’ Pike, 3

an irresponaible agent, see infra, § 522,
Ag to liability of primcipal for irre-
sponsible agent, infra, § 207, And see,
as to dangerous agencies, infra, §§ 343
el sedq.

? Blackburn v. State, 23 Ohie St. 146,
Infra, § 216, '

4 Bee infra, § 363.

& Whart. on Neg. § 144, Jafra, §

-Cugh. 181; Btate v». Dantley, 44 Conn.

5317

§ R, v, Swindall, 2 C. & K. 230; R.
». Longhottom, 3 Cox C. C. 438 ; R. ».
Hutchinson, 9 Cox €. C. 8553 Com. v.
Boston & Lowell R. R., 134 Mass. 211.

T Supra, § 147. Sce R. ». Walker, 1
C. & P. 320; R. v Williamson, 1 Cox
C. C. 97; R. v, Longbottom, 3 Cox C.
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of this principle will be found in the cases, elsewhere noticed,
of prosecutions for malpractice, in whick it is held a defence that
the patient’s misconduct was the immediate cause of hiz injury.!
On the one side, we can conceive of cascs where a party, after his
Where the wound, commits s.luicide ; and in which, as the death was
gt;.](i-)a:l..[i c_a.use.d by the suicide, and not by the wound, the allega-
rately and  tion in the indictment, that the deceased died of the
rily hast. wound, could not be sustained. On the other side, cases
:;ﬁfd]ﬁ:th, constantly oc-.::ur in which a wounded person neglects
ﬁ;ﬁ::ﬁﬁt some precaution which might have contributed towards

his recovery, but in which no one doubts but that the
death is chargcable to the wound. The true line is this: if the
deceased, in full possession of his senses, caused either deliberately
or negligently his own death, then he and not the persen inflicting
the wound is chargeable with the death, though the latter is indicta-
ble for an attempt to kil.? But where the deceased’s negligence
contributed to his death, such negligence is no defence, when cither
(1) it was one of the ordinary incidents of the conduct of a person

in his situation ; or (2) when the wound would otherwise have been

CIAP. VIL] CAUSAL CONNECTION. $ 164

fatal.' And so, under similar circumstances, the negligenee of an

- attendant physician or surgeon is no defence.? It is cuough if

the wound induced the death.® The same distinction may be fol-
lowed in other cases of pegligence. A carriage is driven reck-
lessly along a road and kills a druuken man, who, if he were sober,
could have got out of the way. The deceased’s drunkenness is in
this case no defence,* becaunse the defendant had no right to drive
recklessly along the road.® But if, though there may have been
some negligence on the defendant’s part (e. g.,in the cquipment
of his carriage) the injury was primarily due to the deceased having
flung himself recklessly in the defendant’s path, such contributory
neglizence is a defence.

§ 164. At the same time it is an equaily familiar rule that a party
cannot shield himself by setting up as a defence contribu- )
tory negligencee, the result of fright or paralysis, caused %;;T}gl
by his own misconduct. The same rnle applies mutatis 5§70 °°

defence
mutandis to neglect by physicians.® He, therefore, whensuch
) . . . negligence
who causes another, nnder influence of fright, to Tun into  was the re-
sult of de-

a river, from which drowning ensues, is responsible for L. ...

C. 439, Compare infre, §§ 358, 1188;
State ». Preslar, 3 Joues Law N. C.
42] ; State ¢. Weaver, Bushee, 9 ; Par-
sons v. State, 21 Ala. 501,

1 Bee supra, §§ 157-9: dnfra, § 363,

In R. », Burchall, 4 F. & F. 1077,
decided in 1866, Willes, J., who must
have been familiar with the prior cases
above c¢ited, said: *f Deccased con-
tributed to the fatal result by not got-
ting out of the way, and until [ sec a

decision to the contrary (by which it

is presumed the learned judge roeant
a decision of the Court of Criminal Ap-
peal) I shall hold that & man is not
criminally responsible for negligence
for which he could not be responsible
in an action.’! .

In R. v. Kew, 12 Cox C. C. 355,
Byrles, J., said he wonld reserve the
question if required; buet the case
never ealne before the Court for Crown

190

Cases Reserved. It was subsequently
held "by Denman, J., in R. ». Des-
vignes (Law Times, vol. lxx. p. 74),
that the current: of authority was
that in criminal cascs contributory
negligenee is no defence.  But this ease,
also, never camea before the judges as a
bLody ; and it is not to be supposed that
it will be ultimately held that the mere
fact that there was some antecedent neg-
ligence on the defendant’s part will
make him liable for manslanghter
when the death was brought abeut Ly
the reckless misconduct of the de-
ccased.

2 Swpra, §§ 157-9. R.v. Connor, 2
C. & K. 515; Com. ». Boston & Me,
E. R., 129 Mass. 800 ; énfra, § 360;
Parsous ». Stato, 21 Ala, 301; Brown
v, State, 38 Tex. 482; Williams .
State, 2 Tex. Ap. 271 ; State ». Bmiith,
10 Nev. 106.

the death.” e who by like processes causes another to Tuiscon-
leave the house and to die in the frozen fields on a
stormy night is in like manner responsible.® He who causes another,

b Supra, § 157. "See infra, §§ 340,
263 ; R.v. Rew, J, Kel, 26; MeAllister
y, Btate, 17 Ala. 434. In R. ». 1llol-
land, 2 Mood. & Rob. 351, the deceased
had been severely cut with an iron in-
strument across one of his fingers, and
had refused to have it amputated, and
at the end of a fortnight lock-jaw came
on, and the finger was then ampu-
tated, but too late, and the lock-jaw
ultimately caused death. The surgeon
expressed the opinion ihat early ampn-
tation would probably have saved his
life. Manle, J., held thai a party in-
flicting a wound which uitimately be-
comes the cause of death, is guilty of
murder, though life might have been
prezerved if the deceased had not Te-
fased relief.

t Supra, § 159.

duct.

8 Supra, § 157; Com. v. Fox, 7 Gray,
585 ; Bowles ». State, 58 Ala, 335.

4 Whart, on Neg. § 300 et seq.

& R. v. Walker, o supra.

8 Bowles v. Btate, 58 Ala. 336,

T Bee infra, & 521; R. v Pitis, C. &
M. 284; R. ». Evans, 1 Russ. Cr. 483 ;
R, r, Wager, cited Steph. Dig. C. L.

‘art. 220,

% Nixon z. People, 2 Scamn, 267, See,
also, R. r. Williamson, 1 Cox C. C. 97,
Where the defendant chased with an
axe 2 boy, who, in his fright, ran un-
consciously against a cask of wine and
broke it, the defendant was held liable
for the injury thes incidentdlly pro-
dneed. Vandenburg ». Tronax, 4 De-
nio, 484. 8o a person thrown from a
bridge into a rapid river may be able
to swim, aud if in full possession of his
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under the effect of fright, to open his safe, cannot set up this sub-
migsion as a defenee.? And the same distinction applics to the
numerous cases already cited, in which a party, under fright, sub-
mits to spoliation or assault.®

On the other hand, it may be argucd that an indictment does not
lie against A. for killing B. when the death was the resnlt of fright
produced by mere threats, there being no such physical lesion as
may be implied from any subscquent catastrophe or concussion in-
duced by the fright. And so, although A, may die of a broken
heart caused by the unkindness of B., B.is not on this ground
indictable for killing A. Undoubtedly there is moral guilt in such
cases proportionate to the degree of malice. But.there is no tech-
nical guilt which the law eau punish, for the reason that the law has
no test to measure the relation of cause and effect in matters purely
psychological, How much of the terror or ¢ broken-heartedness,”
for instance, was due to the patient’s own folly or wrong? What
legal proof is possible of such terror or * broken-heartedness 7’
How can the death be, beyoud reasonable doubt, traced to either ?
Hence it is that the law, when the case consists of these bald
elements, declines to interpose.3

faculties to save himself: but if i the 2 See supra, §8146-50; and see State
confusion and terror of the moment he v, Hardie, 47 Towa, 647.

loses his self-commnand and ik drowned, % Buppose A, when on a coach,
the person throwing him in the water jumps off to avoid danger, acting un-
is Liable. L.5.§ 7. D. ad Leg. Aquil. wigely in so doing, yet from confusion
And if 5 person who has his clothes of mind produced by B.’s reckless
taken from him on a cold night is so driving? Or sippose that A., on a
numbed and enfeebled that he cannot railway track, loses his presance of
geck refuge, and hence is frowen to mind throagh the unexpected and
death, the assailant is a3 liable for his irregolar course of a train which is

death through freezing as he would be
if the deceased had been tied toa stuke
in the open air in such a way that es-
eape was impossible. L. 14. § 1. D,
1%, 5. See R. v. Martin, 11 Cox C. C.
136. The same rnlewas held to apply
where a goatnan, forced aloft when nn-
fit for the work, falls from the mast and
is drowned. U, 8. v ¥rceman, 4 Ma-
son C. C. 505, A to indictment, see
infra, § 521,

1 T. 8. v. Jones, 3 Wash. C. C. 209,
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neplizently driven; and suppose, that
when thus confused, he nnwiscly but
wnintentionally runs into instead of
out of danger? Iz A., in either of
these cases, the juridical canse of an
injory thus prodoced, or is B., the
negligent driver or engineer, the cause #
Certainly the latter; for A., on the
aggumption that he is at the time in-
capable of judging, is not & responsible
independent agent, capable of break-
ing the cansal connection between the

CHAP. VIL]

CAUSAL CONNECTION. [§ 165.

§ 165. If I intrude negligently in a place where a dangerous but
lawful business is conducted, I must bear the consequences
if I aminjured by machinery there placed. On the other ligence of

Prior neg-
party in-

hand, even ag_'mnst trespassers, no one can with impunity Jored 1o
put in operation dangerous agencics without exerting in defence if

defendant

the control of such agencies the care usual to good busi- by proper

pess men under the clirecumstances,

- . = caution
Thas, if A.is negli- could have

gently on a road, B. cannot exeuse himself for runming 270°ided
A. downif by due diligence the collizion could have been

avoided by B-1 e, generally, it is no defence that the deceased or
his companions by their own negligence contributed to the result,
if that result was precipitated by the malicious or reckless miscon-

duct of the defendant.?

defendant’s negligence and the injury.
It wag B.’s negligence that put A. in
this dangerous position, and thus forced
hiin to make & cholee between perilous
alternatives when he was ina condition
incapable of ¢ool judgment; and B. is
lizble for the eonsequences. Whart.
on Negligenes, § 377; R. v. Longhot-
tom, 3 Cox C. €. 439; Conlter v. Am.,
Un. Exp. Co., 5 Lansing, 67; Buel ».
N. Y. Cent. R. R., 31 N. Y. 314; Frink
v, Potter, 17 Ill. 406 ; Adams v. Lan-
cas. R. R., 17 Weekly Rep. 884 ; Scars
v. Dennis, 105 Mass, 310; Stevens ».
Boxford, 10 Allen, 25; Babson w.
Rockport, 101 Mass., 93; Lund ».
Tyngshoro, 11 Cush. 563 ; Indianapo-
liz R. R. ». Carr, 35 Ind. 510 ; Green-
leaf ». IIl. Cent. R.-R., 29 Iowa, 14;
Snow v. Hrnsatonie Co., 8 Allen, 441 ;
Reed ». Northfield, 13 Pick. 94; and
see, 10 same effect, R, ». Evans, 0. B.
Sept, 1812—M3. Bayley, J.; 1 Kuss.
on Cr. 489 ; R. ». Hickman, 5 C. & P.
151 ; K. ». Pitts, C. & Mars. 284, cited
in Whart. on Hom. § 374,

Bo where the defendants carelessly
overloaded a ferry-beat, and where the
passengers, in a sudden fright, rnshed
to one side and apset the boat, in con-
geqnence of which A. was drowned, it
was held that the carelessness of A,

VoL, I.—13

injury.

and the other passengoers was no de-
fenee to an indictment for the man-
slaughter of A, R. ». Willizmson, 1
Cox C. C. 97.

Yet we mmust remember that if the
deceased, in encountering the danger,
acted, not convulsively but deliber-
ately, and if, at the same time, the
danger was not a natural and probable
consequenca of the defundant’s mis-
conduet, then the causal connection is
broken. Thia view has been properly
held to govern where a woman, not
eonvulsively, or in fear, or through
force, but of her own will, leaves her
husband’s house at night and is frozen
to death; State ». Preslar, 3 Jones
(N, C.) Law, 421; where a iraveller
voluntarily or negligently, and not in
fear caused by the defendant, enllides
with a railway car; see Whart. on
Neg. § 382; and where a person as-
saulted in a boat, notin fright or from
necessity, but ag A means of steadying
himself, seizes another boat and is thus
swept overboard. R. . Waters, 6 C.
&P. 328. ‘

! R. v. Longbottom, 3 Cox C. C. 438 ;
R. = 8windall, 2 C. & K, 230, See R.
. Walker, 1 C. & P.320; Whart. on
Nog. § 355.

? Bee R. v. Kew, 12 Cox C, C. 35§,
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Contributory negligence, it is to be added, is to be determined
from the stand-point of the party to whom it is imputed.!
§ 166. A party who places poison in such a position that in the

Persons

ordinary course of things it i3 likely to be unconseiously

Ieaving and non-negligently taken by passers-by is liable for the

dangerous

agencies consequences.” But he is not responsible for the acts of

where they
are likety

an assassin, who, independently of him, takes and ad-

tobe un-  ministers the poison to the deceased ; for here apain,

consciously

meddled ~ though the preparing of the poison is a condition of the

with are re-

sponsivle  Killing, it is not its juridical cause.®

for the con-
BEQUEUCES,

The master of a house who leaves powder unlawfully

and carelessly on his premises is not liable for its negli-
geni misuse by his servants, who are capable of judging as to the
danger,* though it would be otherwise if the powder were left in a
place frequented by children, who ignorantly meddle with it, and
thereby produce damage;® or if it were left in such a disguised
state that a person of ordinary intelligence would not be able to
detect ite character ;® or if a dangerous substance were given to a

party compulsorily.

1 Green’s C. B, 85; R. v. Longbottom,
3 Cox C. €. 439 ; R. v. Bwindall, 2 C.
& K. 23¢; R. ». Walker, 1 C.&P. 320;
R. ». Haines, 2 C. & K. 368; R. o
Murton, 3 F. & F. 492.

1 Iafre, § 488.

2 Suprae, §§ 133, 161; infre, §§ 204,
226, 346. Bee R. v. Cheverton, 2 ¥, &
F. 833; R. ». Migchael, 9 C. & T, 356 ;
2 M. C. C.120; R. v. Chemberlain, 10
Cox C. C. 486; Harvey v». Btate, 40
Ind. 516.

# Bee Com. w: Campbell, 7 Allen, 541 ;
State ». Scates, ) Jemes (N. C.), 420.
Supra, § 160,

% R. v. Bonnett, Bell ¢, C. 1; 8 Cox
C. C. 4.

§ Whart. on Neg. § 141,

6 3os 1 Halo, 431 ; R, ». Michael, %
C.&kP.356; 2 M. C. C. 120, Infia,
§ 346.

T Blackburn ». State, 23 Ohio St. 146.
See infra, §§ 216, 226.

“If B.,” as isargned in another work

104

{Whatt. on Neg. § 91}, *‘negligently
sells poison, under the guise of & bene-
ficial drug, to A., ke is liable for the
injury done to A, or to those to whom
A. innogently gives the poison, But
suppose that A. has ground to suspect
that the drug iz poisonous, gnd then,
instead of testing it, sells it or gives it
to C. ¢ Now, in such a case there can
be no question that A, iz liable for the
damage caused by his negligence. But
if A. i3 nucomscions of the mistake,
snd acts merely as the nnconscious
agent of B., then there iz no caunsal
connection between A's agency and
the injury, and B. is dircetly liable to
C. XNorton @. Bewall, 106 Mass. 143,
Beyond this it is not safe to go. It is
true that in a New York case, Thomas
». Winchester, 2 Selden (6 N. Y.}, 307,
the liability was pushed still further ;
but wherever an intelligent third
party comeg in, and negligently passes
the poison to another, this breaks the

COAP. VIL]

CAUSAL CONNECTION. Ls 167.

§ 167. The old English lawyers went great lengths in assigning
responsibility to magical, or as it might now be called spiritualistic,
causation.! Even Lord Hale gave his high authority to the position

caugal connection, and makes snch
intervening negligence the juridical
rause.”’

A more dificult gunestion arises when
poison Intended to kill A, is volun-
tarily taken by 8., who Las notice that
the drink is suspected to be poisonous.
Agnes Gore, in an old case (9 Co. 11;
1 lale I'. C. 50; Plowd. Com. 574),
was proved to have mixed pofson in
an electnary, of which her hushand
and her father and another took part
and fell sick. Martin, the apothecary
who Lad made the electuary, on being
questioned abowt it, to elear himself
took part of it and died. On this evi-
dence a question arose whether Agnes
Gore had committed marder; and the
doubt was beecanse Martin, of his own
will, without invitation or procurement
of any, had not only caten of the elec-
tuary, but had, by stirring it, so ingor-
porated the poison with the electusry
that it was the oceasion of his death.
The judges resolved that the prisoner
was guilty of the murder of Martin,
for the law conjoins the murderous in-
tention of Agnes in putting the poison
into the electuary fo kill Lier husband
with the event which thence ensued:
Quic eventus est gui ex-cause sequitur, ef
dicuntur evenlus quin ex cqusis evemimnt}
and the stirring of the elecinary by
Martin, without putting in the poison
by Agnes, conld not have been the
cause of hiz death. If Martin’s trying
the electuary was 4 matural and pro-
bable sequence of the prisoner’s con-
duct, then shs comld properly have
been convicted, though eertainly mot
for the reason given by the judges.
It makes no watter, howsver, whether
this sequence be long or shert. Poison,
for instance, ig introduced into a reser-

voir of water. The reservoir freezes,
and remains frozen daring winter. In
the apring the ice melts, and the water
flows throogh a series of channels until
it is drank by a child, who is killed.
Here there is & continuous natural
sequence which, however long, pro-
sents an unbroken chain. See, also,
infra, § 346.

SBuppose A., in exercize of a moral
(as distinguished from physical) power
over B., constrains B. to take poison,
whereof B. dies, is A. responsible as
prineipal in B.’s murder ?  If B.%s fres
apency is at the time extinguished,
gither by terror or by mental disease,
then in such case A. Is principal in the
first degree. Blackborn », Btate, 23
Ohio Bt. 146, If B.’s free agency is
not extingnished, but he voluntari]y'
commite snicide, then A., under the
Lnglish common law, is indietable ss
principal in the second degree to B.'s
sell-wurder. See infra, § 216.

1 Bee an article or spiritualism and
jurisprudence in Lippincott’s Magazine
for 1874, p, 423,

Bacom, in the Freparation for the
Union of Lows, 'or, as we should eall it,
Draft of a Proposed Code, intreduces
the following clanses :—

#Where a man doth vse or practize
any manner of witcheraft, whereby any
person shall be killed, wasted, or lamed
in his body, it is felony.

¥ Whers a man practiceth any witeh-
craft to discover treasure hid, or to dis-
cover stolen goods, or to provoke umn-
lawful love, or to impair or hurd any
man’s cattle or goods, the second time,
having been onee before convieted of
like offence, it is felony.””

Coke's authority is to the same pur-
port.. Indeed, by statute 33 Hen. VIII.
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that a witch can produce death by incantations, and if 8o, is to be

convicted of murder. Dut in 1750 the statutes against
Eg:im witchcraft were swept away, and in 1765 Blackstone,
sarily in his Commentaries, rejects the hypothesis as absurd.
physical. P

At the beginning of the present century we have the
current opinion, expressed in the following passage in Mr. Edward
Livingston’s Penal Code :—

« 1t [homicide] must be operated by some act; therefore, death,
although produced by the operation of words on the imagination or
the passions, is not homicide. But if words are used which are
calculated to produce, and do produce, some act which i3 the irme-
diate cause of death, it iz homicide. A blind man or a stranger
in the dark directed by words only to a precipice where he falls and
is killed ; a direction verbally given to take a drng that it is known
will prove fatal, and which has that effect, are instances of this
modification of the rule.” In this line may be cited & Massachu-
setis case,! In which it was held that a person who shoots a gun at
a wild fowl, with knowledge and waruing that the report will affect
injuriously the health of a sick person in the neighborhood, and
such effect is produced by the discharge, is guilty of an indictabie

CHAP, VIL] CAUSAL CONNECTION. [8 167.

fright produced by the defendant standing over the deceased with
a deadly weapon, which he threatened to use, is imputable to the
defendant as murder.!

offence.? And in New York it

¢. 8, all witcheraft or sorcery was made
felony ; and by 1 Jac. I. ¢. 12, this was
extended so as toinclude the ** hurting
any persgon’’ by the * infernal arts’* of
“ witcheraft, sorcery, charm, or en-
chantment.”’ Under thiz statute oc-

curred the trial of Mary Smith in 1616

for witcheraft. Bhe was convicied and
execnted, confessing her guilt. The
evidence against Lier was chiefly to the
effect that by some oceult power of will
ghe brought sickness and death npon
certain persons whe had incurred her
enmity, This was held murder,

That “love powder’ iz not to be
regarded as a canse, sec Btate v. Trice,
88 N. C. 627, cited #nfra, § 1340,

1 Com. ». Wing, 8 Pick. 1.

2 In this case Parker, C. J., said:
“Now the facts proved in this ocase,
namely, the dsfendant’s previcons
knowledge that the woman was so
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has been held that a death from

affected by the report of a gun as io
be thrown into fits, the knowledge he
had that she was in hearing, the ear-
nest request made to him not to dis-
c¢harge his gun, show snch a disregard
to the safety or even the lifs of the
afflicted party, as malkes the firing a
wanton and deliberate act of mis-
chief.” Compare Com. v. Taylor, 5
Binm. 7.

Lord Masazulay, in his Report on the
Indian Code, goes further :—

“ There is, nndoubtedly, a great dif-
ference,’” bo says, ‘‘ between acts which
canse death immediately and aots
which cause death remotely, between
acts which are almost certain to canse
death, and acts which ecanse death
only under very extraordinary cirenm-
stances. But that difference, we con-
ceive, is 8 matter to be considered hy
the tiribunals when estimating the

" effect of the evidence in s particular

case, not by the legistature in framing
the general law. It will requirestrong
evidence to prove that an aet of a kind
which very seldom canses death, or an
act which has caused death very re-
motely, has actually cansed death in a
particular case. It will require still
stronger evidence io prove that such
an act was contemplated by the person
who did it as likely to cause death.
But if it be proved by satisfactory evi-
dence that death has been so cansed,
and has been caused volunfarily, we
ses no reason for exempting the person
who vaused it from the punishment of
voluntary enlpable homicide.

¢ Mr. Livingston, we observe, ex-
cepts from the definition of Lomicide
cases [in which death is prodnced by
the effect of words on the imagination
or the passions, The reasoning of that
distinguished jurist has by no means
eonvineed us that the distinetion which
he makes iz well founded. Indeed,
there are few parts of his Code which
appear to us to have been less happily
excented than this. His words are
these: ‘The destruction mmst be by
the act of another; therefore, self-de-
struction is exclnded from the defini-
tion. It must be operated by sumze
act; therefore death, althongh pro-
duced by the operation of words on the
jmagination or the passions, is mot
homicide. Butif werds are used which
are ealenlated io produce, and do pro-
duce, some aect which is the immediate
canse of death, it is homicide. A blind
man or & stranger in the dark directed
by words only to a precipice where he

falls and is killed ; adirection verbally
given to tauke a drug that it is known
will prove fatal, and which has that
effect, are instances of this modification
of the rule.?

“Thig appears to us altogether in-
coherent. A. verbally directs Z. to
swallow a poisonons drug ; Z. swallows
it, and dies; and this, says Mr, Liv-
ingston, is homieide in A, It certainly
ought to be so comsidered. Buot how,
on Mr. Livingston’s principle, it can
be so considered we do not understand.
¢ {lomicide,” he says, ‘ must be operated
by an act.” Whers, then, i3 the act
in this case? Is it the speaking of
A.? Clearly not, for Mr. Livingston
lzys down the dectrine that speaking
is not an act. I8 it the swallowing by
Z.? Clearly not, for the destruction of '
life, according to Mr. Livingston, is
not homicide unless it be by the act of
another, and this swallowing is an act
performed by Z. himself.

¢ The reasouabls conrse, in our opin-
ion, is to comsidor speaking as an act,
and to treat A. as guilty of voluntary

_culpable homicide if by speaking he

has voluntarily caused Z.'s death,
whether hiz words operated cirenit-
cusly by inducing Z. to swallow peison,
or dirvectly by throwing Z. inte convul-
sions."

8jr James F, Stephen, in his testimony
in 1874, before the Homicide Commit-
tee of the English House of Commons,
proposed the following additional illug-
trations :—

“ Supposs a man wanis to murdar
hig wife, and suppose that she is ill,
and the docter says to him, ‘She is’

I Cex r. People, 80 N, Y. 600,
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§ 168, It is not necessary, to constitute negligence, that the
specific damage should have been foreseen as probable.. If it were,

in # very critical statc; she has gone
to sleep, and if she is suddenly dia-
turbed she will die, and you wust keep
her quiet.’ Suppese he is overheard
repeating this {0 another man, and
saying, ‘I want to murder her, and 1
will go and make all the noise 1 possis
bly can for the purpose of killing her.’
You may imagine the evidence to e
quite conclusive on that point: he
goes into the room, makes a noise,
and wakes her up with a sudden start,
and frightens her, and she doeg die ac-
cording to his wish., [t seems 1o me
that that sct iz a8 much murder as if
he had cut ber throat. Or suppose a
case like this: a man has got anenrizsm
of the heart, and his heir, knowing
that, and knowing that any sudden
shock is likely to kill him, suddenly
gous and shouty in his ear, and does
s0 with the intent to kill Lim, and
does so kill him. It seems to me
that if that man iz wot ponished it
it & very great scandal, for the act
iz just as bad as if he had killed him
in any other manner. The faet is,
that the objection to treating sueh
cases as either murder or manslaugh-
ter arises from this, that in a genersl
way, in such 4 case as unkindness, or
many other cases of the same king,
you could never prove that tho man
intended either o kill or cause harm,
or that it waz common knowledge that
there would be harm or death eaused ;
and therefore in all those cases in
which you would mot wish o punish,
the person wonld escape on acconnt of
the difficulty of proof. The only cases
in which you would ever want to pan-
ish would be cases in which the diffi-
culty of proof, by some such means
a8 I bave suggested, would be got
198

over.”’ Bee, however, Fairlee v. Peo-
ple, 11 1L, 1.

“ With this we may consider the re-
warks of Judge Erskine (a son of Lord
Chancellor ¥rskine) sore years since,
when charging a jury in a homicide
trial: * A man may throw himself inte
a river under such cirenmstanees as
render it not a voluntary act —by
reason of force applied either to the
body or the mind. It becomes then
the guilty act of him who compelled
the deceased to take the step. But
the apprehension must be of immedi-
ate violenee, and well grounded, from
the circumstances by which the de-
coased was surrounded ; not thsat you
must be patisficd that there was no
other way of escape, but that i was
such @ step as o reasonable man mipht
take.' R.w. Pitts, C. & M. 284, But
the last quatification cannot e wus-
tained. Noone can doubt that it would
be murder to entice an ingane man
over a precipice, and thus to kill him,
Indeed, as we shall see, what iz dome
throughk an insane agent is regarded
as done directly by the principal.”’

The doctrine of uervous causation
was advanced to a questionable ex-
treme in an English case, tried before
Denman, J., in the Korthern Cireni,
in Febroary, 1874. R, ». Towers, 12
Cox G. C, 530. The evidence was
that T., the defendant, unlawiully
and violently assaaited G., a young
girl, having in her arms H., the de-
ceased, 5 child four months and a half
old. The child, which was previously
very healthy, was greatly alarmed st
the defendant’s violence, accompanied
as it was by the screams of G., its

narge ; and it beecame ‘“black in the
face, and ever since that day it had

CHAP. VIL]

CAUSAL CONNECTION, [§ 168.

and if the offending party resorted to the inculpatory act To negli-

geut causa-

to produce the particular end, then the case is ove of ftion not

DCCCESETY

malice, not of negligence.! On the other hand, it 18 of gy gam.

the cssence of negligence that the injury caused by it
should not have been foreseen as likely to arise in the foreseen.

convulsions, and was ailing generally
from a shock to the nervous gystem,””
It died thirty-two days after the as-
sanli. Medical testimony wae adduced
‘ta show that the death was traceable
to the sudden fright. Denman, J.,
said. that he **should leave it to ihe
jury to say whetiier the death of the
¢hild was caused by the nnlawful act
of the prisoner, or whether it was not
g0 indirect as to be of the nature of
accident, The case was different from
other causes of manslanpghter, for kere
the child was wol @ rational agent, and it
was so connecled with the girl thut on in-
jury to the yirl became almost in itself an
injury to the child.” In charging the
jury, he said: ‘¢ Mere intimidation,
causing a person to die from fright,
by working on his faney, was not mur-
der. Buat there were cases in which
{utimidations have besn held to be mur-
der. If, for instanee, four or five per-
gons were to stand round a man, snd
50 threaten him and frighten him as to
make him believe his life was in dan-
ger, and he were them to back away
from them and tumble down a preci-
pice to avoid them, then murder would
be committed. Then, did or did not
this principle of law apply to the case
of such tender years as the child in
question. For the purposes of this case
he would assnme it did not ; for the pur-
poses of to-day he should assume that
the law about working upon people by
Jright did not apply to the caze of a
child of such tender years as this. Then
arose the guestion which would be for

age should
have been

them to decide, whether the death waa
direetly the result of the prisoner’s un-
iawful act—whether they thonght that
the prisoner might be held to ke the
aotual cause of the child’s death, or
whether they were left in doubt uvpon
that nnder all the circumstances of the
case, 4+ -« If the man's act brought
on the convulsions, or brought them o a
wmore dangerous extent, so that death would
not have resulted otherwiss, then it would
be manslaughter.”” The verdiet was not
guilly, so thai the case was not sub-
jected to further judicial consideration.
But in harmony with the views heare-
tofore expressed on thia topie, I must
eome to a conglusion different from that
expresged by Judge Denman on both
the points raized by him. '

1. Tean see mo difference between
an infant and an adult so far as con-
cerns physical injury-self-inflicted in
consequence of fright. If the child,
frightened by the attack, convulsively
jumped from the nurse’s arms and was
killed, then the defendant was as much
responeible for the ¢hild’s death as he
would have been for the death of the
nurse, if, in the terror of the shock,
she had jumped convulsively from a
window, and had been killed, In
either cage the question would be
whether the deceased’s death was a
natural consequence of the defendant’s
violence. Aud the inference thai it was
would be stronger in the child's case
than in the narse's. ’

2. I, hawever, the child’s death was
produced by merely nervons causes—

! SBee Whart.

on Neg. § 74.
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immediate case. The consequences of negligence are almost in-
variably surpriscs. A man may be negligent in a particular
matter a thousand times without mischief; yet, though the chauces

e. g., fright, operating at a period long
subsequent to the shock—then there
should have been s verdict of not
guilty, for the reason that the law has
10 means of determining the causal
connection between z shock purely
nervous and physical death. It would
have been otherwise, however, had a
blow struck at the nuorse heen com-
municated through the nurse’s body to
the child's, ag a blow to the nearest in
a geries of attached balls communicates
itgolf to the furthest. Then, if this
blow threw the ¢hild into eouvulsions,
causing its death, the case was ons of
manelaughter. .

3. If the convulsions were caused
by the nurse’s screams, then, if these
sereams were nof the matural resolts
of the defendant’s violence, the cansal
connection botween that violence and
the death, even supposing such com-
nection existed, was broken.

In Kirland v. State, 43 Ind. 1486, it
was held that the beating by the de-
fendant of 4 horse which the proseentor
was driving was not agsault and bat-
tery on the presecutor. But see infra,
§§ 609, 615.

On the topic in the text, Sir J, F.
Btephen thus writes, Dig. C. L. art.
221: “Lord Hale’s reason is that *ge-
oret things belong to God ; and hence
it was that before 1 Jas. I. 0. 12, witch-
craft or fascination was not felony, be-
cause it wanted a trial’ (i. e, I sup-
pose, becanse of the difficulty of prooi.
I suspect that the fear of encouraging
prosecutions for witcheraft was the real
rerson of this rule. Dr. Wharton ra-
tionalizes the rule thus: ‘ Deatk from
nervous causes does not involve penal
consequences.” This appears to ms to
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gubstitute an arbitrary guasi-scientific

rule for a bad rule founded on igmor-»

ance now dispelled. Suppose a man
were intentionally killed by being kept
awake till the mervous irritation of
sleepiessness killed him ; might not
this be murder ? Suppose a man kills
a sick man, intentionally, by making
a loud nofge which wakes him when
sleep gives him a chance of lifa; ar
suppose, knowing that a man has an-
eurism of the heart, his heir rushes
into his room and roarsz in his BAT,
‘Your wife is dead’ intending to kiil
and killing him ; why are not these
acts murder ! They are no more © se-
erat things belonging to God’ than the
operation of arsenic. As to the fear
that by admitting that such acts are
murder, people might be rendered
liable to prosecution for breaking the
hearts of their fathers or wives by bad
conduet, the answer is that soch an
evunt conld mever be proved., A long
course of conduet, gradunally ¢ breaking
a man’s heart,’ could never be the
“direct or immediate’ cause of death.
I it was, and it was intended to have
that eflect, why should it not be mur-
der? In R. v. Towers, 12 C. C. 830, a
man was convieted befora Deuman, J.,
of manslaughter, for frightening a child
to death. See Whart. on Hom. § 372,
on this case.

**Lord Hale doubts whether volun-
tarily and maliciously infeeting a per-
son of the plague, and so cansing his
death, would be murder, i. 432, It is
hard to see why. He says that * infec-
tiom is God’a arrow.’ A différent view
was taken in the analogous case of L.
. Greenwood, 1 Rags, Cr. 100; 7 Cox
C. C, 404"

CHAP, VIL] CAUSAL CONNECTION. § 169,

of mischief is only one to a thousand, we would rightly hold
that the mischief, when it occurs, is imputable to the negligence.
Hence it has been properly held, that it is no defence that a par-
ticular injurious consequence is ‘ improbable,” and ‘‘not to be
reasonably expected,” if it really appear that it naturally followed
from the negligence under examination.! The term “ reasonably fo
be expected” is to be treated therefore, as convertible with ¢ likely
in the long run to ensue.’

Asg improbability dees not divest rezponaibility, respon31b1hty is
not always imposed by probability. The miner, the manufacturer,

‘and the merchant may regard it not only as possible but prohable

that their staples may be used for guilty purposes, but neither miner,

manufacturer, nor merchant becomes thereby penally responsible.

Even a high probability of injury does net in all cases confer

penal responsibility. A sick man, for instance, is suffering from. a

disease which will cause his death in a few days unless he pubmits

to an operation, which, if it does not cure, will cause death in a few

hours. The patient is incapable of expressing his will as .to the

operation. The operation is undertaken by a surgeon, skilfully,

but unsuccessfully. The patient dies, not of the disease, but of the

operation, The surgeon foresaw that it was highly probable that.
the operation would not succeed. Buf he is nevertheless to be re-
garded as irresponsible when we assume that his conduct was in
conformity with the rules of science and the maxims of prudent
practice. If bold operations are never to be attempted, th'en the
advance of surgery is impossible ; and i} is reasonable, anfl in har-
mony with sound rules of life, that a few days of unconsciousness,
or of agonizing pain, should be risked for even a faint probability of
recovery. . :

§ 169. Responsibility (imputatio) ceases where casus, or, as we
term it, the act of God, intervenes. If in the act pro- g, o
dueing the damage there is nothing to be imputed to the bility
defendant, there i3 nothing with which he is chargeable. when cosus
“ Ac ne is quidem hac lege tenetur, qui casu oceidit (the ™ Lm“"s‘.
action being, in this case, for damages under the Aquilian law), =1
modo culpa ejus nulla inveniatur,””? ¢ In hac actione, quae ex hoe
capitulo oritur, delus et culpa punitur. Ideoque si quis in stipulam

1 Supra, § 108, ' £L.39.83. D.2 %al Leg. Aq.
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suam, vel spinam, comburendae ejus cansa, ignem immiserit, et
ulferius evagatus et progressus ignis alienam segetem vel vineam
laeserit requiramus num imperitia efus aut negligentia {d accidit
Nam S— 3 s 3 - . . b )

i die ventoso id fecit, culpae reus est; nam et qul occaslonem

racstat, damnum fecisse vide T, .
P , fecisse videtur. In ecdem crimine est, et qui non-

observavit, ne ignis longius est procederit. At si omnia quae opor-
tuit observavit, vel subita vis venti longius ignem produmit, caret
eulpa.”*  Butb casus is no defence if it was provoked by the d,efend-
ant. He who exposes a helpless person in a cold night when a
storm intervenes cannot set up as a defence that it was ac storm that
did the hurt.®* It is otherwise, however, when the Injury was not a
probable or natural comsequence of the defendant’s act. Hence

where A. knocked B. down, and B., when down, received s morta{
blow from 2 kick from a horse jumping on him, it was held that A

was not indietable for killing B.3 .

1 ]: L. 32, §3.D. de Leg. Aq.: Panlus, 2 Supra, § 160.

ih, 22. ad edist., Sec fully Whart. on 3 People v. R i

Mo s 16 wople v. Rockwell, 39 Mich, 503,
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CHAP. VIIL} ATTEMPTE. {§ 173.

CHAPTER VIIIL

ATTEMPTS.

1. OFFENCE GEXARALLY.

An attempt is an unfinished erime
and is indictable at common law,
NN

Mere words do not eonstitute an
attempt, § 174,

Kot an offence to attermpt to com-
mit a non-indictable offence ; at-
tempts to commit suicide when
indictable, § 175.

Attempt at pegligence not indicta-
ble: intent is necessary to of
fence, § 176.

And so of attempts at police of
fences, § 177,

Attempt must have eausal rela-
tion with act, § 178,

Solicitations not indictable, § 179,

Mere preparations not indictable
as atiempts, § 180.

The sttempt must have gone so
far that the erime; would have
been eompleted but for extra-
noous intervention, § 181,

Means must be apparently suita-
ble, § 182.

If means are apparently and abso-
lutely unfit, there can be no at-
tempt, § 183,

Muet be appurent physical capac-
ity, § 184

Need not be capability of success,
§ 185,

Must be probable object within
reach, § 186,

Abandoned attempts not indicta-
ble, § 187,

Where attempt is resisted, it may
be independently tried, though
consummation is yielded to, §
188,

Acquieseence throngh fraud or in-
capacity no bar, § 186,

II, IXDICTMENT.

In indictments fur attempts the
1axity permitted in assaults will
not be maintained, § 190,

Nor do statutory rolings affect
question at common law, § 191,

Indictment must aver cireum-
stances of attempt, § 192,

Cumnlation of facts not daplicity,
§ 198,

. JuRISDICTION.

Attempts vognizable in place of

consummation, § 195,
IV. EVIDENCE.

Intent to be inferred from facts, §
196,

Adaptation makes a priméd focie
case, § 197,

V. PRINCIPALS AND ACCESSARIFR.

Al confederates are principals, §
198, '

YI. VERDICT.

At common law no convietion of
attempt on indictment for con-
summated erime, § 199,

VII, PUNISHMENT-

Punishment should be less than
that of consummsted crime, §
200,

I. OFFENCE GENERALLY.
., § 178. An attempt is an intended apparent unfinished erime.

Tt must be intended, since it is of its nature tbat it should be
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committed in order to effect a specific eriminal result. It must be

An attempt apparent, since if it be obviously not likely to effect the

{s an uu- i i i
S result at whieh it aims (e. g., where a popgun is le.

erine, and velled aii a.ship, or a witch is employed to use enchant.
ble st com- Ments), it i8 not indictable.! It must be unfinished, as

mon law. : s H

otherwise the indictment would be for the eomplete
crime, but there must be at least some appreciable fragment of the
crime committed, and it must be in such progress that it will be
consummated unless interrupted by circumstances independent of
the will of the attemptor.? On the other hand, there can be no at-

tempt at negligence, becauso negligence precludes the idea of inten-
tion, which is essential to"attempt.?

By the English common law it is a misdemeanor to attempt to
commit either a felony,* or a malicious misdemeanor, whether com.
mon law or statutory.® Hence it is an indictable attempt falsely to
accuse another of crime, if any step be taken which, in the usual
course of events, would lead to a conviction, even though the accu-
sation take not the form of libel. In this view, the fabrication of

1 The word * apparent,” it should 2 East R. 5; R. ». Kinnersley, 1
be observed, has heen the subject of Strange, 196 ; Com. ». Barlow, 4 Ma;ss
much confroversy. Ontheonesideitizs 439 ; State ». Danforth, 3 Co,nn. 112:
maintained that unless the sttempt is Randelph v Com., 6§ 5. & R. 398:
one capable of suceess it 1s not indicta- Hackett ». Com., 15 Penn. St 957
ble; and by those who urge this view Btate r. Boyden, 12 Ired. 505 : St;:,te u,
the word “apparent,” which covers Jordan, 75 N, €. 27; Griffin v.,State 2(;
cases where tho means are apparently Ga. 493; Nicholson v, State, 9 Baxt 5:’)8
fit but are really unfit, is rejected. On & R. v. Higging, 2 Ea,st’ R.5; 'R v’
the other side it is insisted that as we Phillips, 6 East R. 464: R ' T ’Ch;{ :
can nover predicate infallible success 1inan, 2 C. & K. 844 : 1 D;n. C C 43213?
of any attempt, the most we can say R. . Williams, 1 Den. C. C, 3¢ ; R vl
in any case is that the attempt is ap- Butler, 6 C. & P. 368; R. v Ro&eri:zk.
parent, and that to say that merely 7 C. & P. 705; R. ». CGof E;L' Ca,n,
apparent attempts thould not be in- C. Y. 438 R. », Watson ’2'1‘ f{ 199:
dictable would be to say that thers R. ». Roberts. Dears. 5,39; .33' Eng’

CHAP, VIIL] ATTEMPTS, [8 174

mechanichal inculpatory evidence is a substantive migdemeanor)}!
and a fortiori, the attempt to bribe a witness.”> But to make an
attempt indictable it must be to commit a consummated not an
inchoate offence. IHence no indictment lies for an attempt to
commit an attempt or assault.’?

§ 174. Mere words, unless they are libellous, seditious, obscene,
or provocative of breaches of the public peace, are not
the subject of penal judicial action. Even when they Mere words
express illegal purposes, they are often merely specula- ;ﬁ'g% an
tive ; are uttered often by weak men as braggadocio;
and always belong to a domain which criminal courts cannot invade
without peril to individual freedom, and to the just and liberal pro-
gress of society. This liberty to express thought is recognized in
all systews of civilized jurisprudence. ¢ Cogitationis poenam neto
patitur,”’ was a maxim of the Roman law.* which i8 now accepted
as part of the judicial system of all Christendom, and is adopted in
the codes of the most arbitrary nations of Europe.® And by the
Roman common law, even talking about a criminal intent, and thus
giving to it public exypression, does not constitute, unless there be

treason, an attempt.?

1 R. v, Simmons, 1 Wils. 329. 6 Very curious citationg on this

¢ Infre, § 1352, point are given by Geib, Lehrbuch,

According to 8ir J. P. Stephen (Dig. etc., § 99, among which are the follow-
art. 49), “an attempt to commit a ing: Romagnosi Genesi del diritto pe-
erime is an act done with intent to mnale, pp. 221, 222. Tentare nn de-
commit that crime, and forming part litto, non & soltanto pengarlo, o delib-
of & mories of acts which would eon- ervarlo; o vero dire di averlo pensato,
stitute its actual commission if it were o deliberato; ma bensi egli & porre in
not interrupted.’”” This definition has  opera tutto quelle che ne pud ottenere
two defects. In the first place it does 1’esecuzione. . . . . Dunque il pale-
not include attempts with upsuitable sare il pensiero e la deliberazione di
snd yet apparently offective means, un delitte, cui pord st & desistito. di
which wonld not, even if uninter- mandare ad esecnzione, ovvero la jat-
rupted, result in & consnmmated crime. fanza di wolerlo effetnare, sensa perd

should be mo indictable attempta.
Bea infra, 8% 182 e seq.

t Tnfra, § 181. Bipple v. State, 17
Vroom, 197.

3 R. v- Boyee, 1 Mood, C. C. 29;
State ». Kayes, 8 Vt. 37; Com. ». Mar-
tin, 17 Mass. 359 ; McKay v. State, 44
Tex. 43 ; infra, § 176.

¢ 1 Hawk. P, C. 55; R. v RHiggins,
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Law & Eq. 553 ; State v, Koyes, 8 Vit.
57; Com. », Kingsbury, 5 Mass, 106 ;
State v. Murray, 16 Me. 100; Com. .
Ilarrington, 3 Pick, 26 ; People »,
Washburn, 10 Johns, R. 160 : Demarest
v. Haring, 6 Cow. 76; Com. ». Smith,
54 Penn, Bt R. 208 ; 8tate », Maner, 2
Hill 8. C. 453; Berdeaux v. Davis, 58
Ala. 611 ; Ross v. Com., 2 B. Monr, 417.

Dufra, § 182. In the second place, it
inclndes attempts voluntarily aban-
doned.

8 Brown ». State, T Tex. Ap. 569; R.
7. King, 14 Cox C. C. 434. BSee Taylor
. State, 50 Gz. 79 ; infre, § G11.

s I,. 18. D, de Poenis, xlviii. 19,

$ See this shown in HolzendoriPs
Ency. ¢ Versuch.”

choe s'intraprenda nullz in fatio colle
azioni fisiche ed esterne, sone cose che
non si possono veramente riguardare
come attentati, ni si potrebbero punire
come tali. Filangieri .Beicnza della
legislazione, iii. 37, (. 1ii. pp- 326,
827.) Carmignani Teoria delle leggi
ii. pp. 302-304. Boehmer, Mediit. in
C. C. C. art. 178, § 8. Wintgens
205
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§ 175. Where a statute makes indictable attempts to commib

Notanof. indictable offences, this has been held not to include an
{fence i H L . . .
att;;‘; o attempt to commit suicide, consummated suicide being

commit a bevond jurisdieti 1
commita  bey the jurisdiction of the courts.! DBut at commeon

?ble o N law an attempt to commit suicide iz ihdictable.?

BUCE, £ m : s .

telgﬂl_fts ot § 176. To constitute an attempt, it is essential that
svll};léﬁilfﬁ- there §h0uld be an unlawful coineident intention to do
dictable,  the thing attempted, which' intention must be logically
Tntent inferrible from the facts.? On the other hand, as we have
TCECESATY,

) seen,* there can be no indictment for an attempt at negli-
gence, for, from the nature of things, the attempt to neglect a duty
ig in itself, if successful, a malicious offence, and ceases to be a
negleot. FHence comes the just principle of the Roman law, that
where there is no dolus there can be no attempt.®

There is, however, no arbitrary measure of intent to be inferred
from any particular act. Thus an attempted killing may be an
attempt to commit murder or an attempt to commit manslaughter.
The attempt to kill in bot blood, but not in self-defence, is an atctempt
.t,o commit manstaughter ; to attewpt to kill coolly on an old grudge
19 an attempt to commit murder.® An attempt to kill an officer,
also, knowing him to be such, may be an attempt to commit murder ;
an atterpt to kill him, not koowing who he is, may be only an
attempt to commit manslaughter.?

Intention formed subsequent to the attempt will not be cnough,
as where a party having in his possession indecent prints (not

T)irs. ci‘t. pp. 19-24, 81, Lelitvre Daviz, 2 Ired. 153 ; Grifin », State, 26
Gf)mm: cit. pp. 7-13, 26-28. The same ~ Ga. 493 ; Jef v, State, 30 Miss, 593 ; and
view is ewpressed by Willes, J., in cases vited infra, §§ 182, 190, 196.

Muleaby ». B. L. R:, 3 H. L. 306, * Beo supra, § 176, for cages.
1 Com. ». Dennis, 10i Mass. 182. 5 Bee supra, §§ 125-129.
Infra, § 2186. 5 Infra, §§ 455 ef seq.

# Infra, § 464; R. v. Doody, 6 Cox T fafra, §§ 413 o seq. Hee, gene-
C. C. 463 ; R. v. Burgess, L. & C. 254; rally, 8tate ». Nichols, 8 (}0111;. 498 ;
9 F}ox C.C. 247, Approved in Com. ». People ». Shaw, 1 Park. C. R. 327;
Mink, 12.3 Mass. 422, Btate ». White, 45 Towa, 325; Conner

® Bee infra, § 196. R. v. Donovan, v State, 5% Iowa, 357; Bonfanti .
4Cox C. C. 399; R. v. Ryan, 2 M. & State, 2 Minn. 132 ; Meredith ». Biate
R. 213; R. v. Lallement, § Cox C. C. 60 Ala, 441; and cases cited infra §,
204 ; R. v. Cheeseman, L. & C. 140: 641, ’
Com. ». Harney, 10 Mef. 422 ; State ».

206

CHAP, VIIL] ATTEMPTE, 8 178,

procured for publication) takes it into his head to publish them,
but does not aetually publish.?

§ 177. It has been further held that an attempt to commit 2
mere police offence, involving no malice, is not indict-

. L. . And soes
able.? And this principle covers the attempting to sell to atterpts
liquor in illegal measures.> When an attempt is made abpoliee
maliciously to vielate the law in this respect, and when
the attempt is put into such @ shape as, by the natural course of
events, to produce & violation of such law, then the attempt is
indictable. But when between the attempt and the execution is In-

terposed the volition of both buyer and seller, then, by stress of the

definition just given, an indictable attempt is not made out.

§ 178. The distinetion between conditions and camses has been
already largely discussed;* but 2 recurrence to th.e The at.
principles heretofore expressed is essential to the eluci- tompt must

have cau-

dation of this braneh of jurisprudence. To enable & sal relation

gunshot wound to be inflicted, an almost innumerable

1 Jervis, C. J., Robert’s Case, Dears.
C. C. 553,

While thers can be no such thing as
a purely negligent attempt, since an
attempt cannot exist without design,
it is argued that there may be a con-
currence in a single act of a negligent
offence and of an attempt. A common
jllustration offered of this is where A.
gtrikes B., conceiving B. to be C. Here
it i# said the offence iz an attempt as
to C., and negligence as to B.  But to
this it is answered that at the moment
ef the injury A.'s intention to hurt was
actually directed against B., and that
if we allow his mistake as 1o B.’s per-

_ son to changs the offence from malicious

to negligent, we must allow the same
affect to other mistakes he might make
as to B., in which case there counld be
searcely any eonvietion of a malicions
crime. The case is that of the aberratio
delicti a persona tn personam, OT @ re in rem,
which has been already discussed ; and
in which it is plain that the party of-
fending is responsible for the malicious
injnry of the personm whom Le strikes.

with act.

It iz otherwise, however, so is it ar-
gued, with the aberratio ictes, in which,
through some extrinsic agency, the
blow falis upen a person other than the
one intended. A. shoots at B., and C.
passes in the line of the shot and is
wonnded. Hers the will and the act
do mot coincide. The offence, it is
argued, is an attempt as to B.; and a
negligent wounding as te C. Supra,
§6 120, 128.

% Com. »; Willard, 22 Pick. 476;
Dobking ». State, 2 Humph. 424;
Pulse ». State, 5 Homph, 108; Ross
#. Com., 2 B, Monr. 417; Hill ». State,
53 Ga. 125, Bee K. ». Upton, 2
Strange, 816; R.v. Bryan, 2 Stra. 866,
See Whitesides v State, 11 Lea, 474.

2 Jnfra, § 1529, Sew Pulse v State,
5 Humph. 108, In Taylor v. State, 11
Lea, 708, this i3 extended to statutory
misdemeanors ; but unless under the
peculiar terms of the applicatory sta-
tute, this cannol be sustained. ~

4 Supra, §§ 152 et seq.
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geries of conditions Is necessary. It iy necessary that the gun
should be procured by the assailant. It is necessary that that gun
should have been made by the manufacturer, It is necessary that
the steel of the gun should have been properly tempered ; that the
bullet should have been properly cast; that the materials from
which bullet, tube, and trigger were made should have heen dug
from the mine and duly fashioned in the factory. It is necessary
that the assailed should be in a position to be shot, and that the
agsailant should be in a position to take aim. All these are neces
sary conditions to the shooting, without which the shooting could
not take place. No one of them, however, is in the eye of the law
the cause. A juridical cause is such an act, by a moral agent, as
will apparently result, in the usnal course of natural events, unless
interrupted by circumstances independent of the actor, in the con-
sequence under investigation! Hence preparations, as will
presently be more fully seen,? unless they are putin such a shape
as by the usual course of events to produce the consequence in
question, are not attempts.s
§ 179. Are solicitations to commit crime independently indict-
Soliciia f‘uble ¥ They certainly are, as has been seen, when they
tions not - in themselves involve a breach of the public peace, as is
the case with challenges to fight and seditious addresses.*
They are also indictable when their object is interference with
public justice: as where a resistance to the execution of a Judicial
writ is counselled ;> or perjury is advised ;® or the escape of a

1 . v. Meredith, § C. & P. 589, See warehouée, and having a key made to

R. v. Williams, 1 Den. ¢. C. 39, cited
infra, § 186; State ». Colvin, 80 N. C.
717.

* Infra, § 180,

* In R. v. Cheeseman, 1 L, & (. 140,
Blackbarn, J., sald: “There is no
doubt a difference between the prepar-
" ation antecedent to an offonce and the
actnal attempt; bat if the actoal
transastion has commenced, which
would have ended in the crime if not
interrupted, there is cloarly an attempt
fo commit the erime.” Im State «.
Griffin, 26 Ga. 493, it was held that
taking an impression of the loek of g
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fit it, was an indictable attempt, though
it was not shown whether the defen-
dant intended to use tho key himself,
But this was a matter of inference for
the jury. See infra, §§ 181, 195.

¢ Infra, § 1773; . 8, v. Ravara, 2
Dallas, 207 ; Whart. St. Tr. 91 ; Com.
». Whitehead, 2 Boston Law Rep. 148;
Cox v. Teople, 82 111 191; Stato .
Farrier, 1 Hawks, 487 ; State ». Taylor,
3 Bruev, 243 ; State v, Tikbs, 1 Dana,
524,

& Btato ». Caldwell, 2 Tyler, 212.

® Hee infra, §5 1328, 1329 et seq.
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prisoner is encouraged;! or the corruption of a public officer is -
sought,? or iavited by the officer himself.* They are indictable,
also, when they are in themselves offences against public decency,
as is the case with solicitations to commit sodomy,* and they are
indictable, also, when they conatitute accessaryship before the fact.?
But is 'a solicitation indictable when it i1s not either (1) a sub-
stantive indictable offence, as in the instances just named, or (2) a
stage towards an independent consummated offence? And the
better opinion is that, where the solicitation is not in itself a sub-
gtantive offence, or where there has been no progress wade towards
the consummation of the independent offence attempted,® the ques-
tion whether the solicitation is by itself the subject of penal prose-
cution must be answered in the negative.” For we would be forced
to admit, if we hold that solicitations to eriminality are generally
indictable, that the propagandists, even in conversation, of agrarian
or commuunistic theories are liable to eriminal prosecufions; and
hence the necessary freedom of speech and of the press would be
greatly infringed. It would be hard, also, we must agree, if we
maintain such general responsihility, to defend, in prosecutions for
soliciting crime, the publishers of Byron’s “Don Juan,” of Rous-
seau’s “ Emile,” or of Goethe’s ¢ Elective Affinities.” Lord Chester-
field, in his letters to his son, directly advises the latter to form illicit
connections with married women ; Lord Chesterfield, on the reason-
ing here contested, would be indictable for solicitation to adultery.
Undoubtedly, when such solicitations are so publiely and indecently
made as to produce public scandal, they are indictable as nuisances
or as libels. But to make bare solicitations or allurements indict-
abie as atfempts, not only unduly and perilously extends the scope
of penal adjudication, but forces on the courts psychological ques-
tions which they are incompetent to decide, and a braneh of busi-

ness which would make them despots of every intellect in the land.

t People . Washburn, 10 Johns. R.
160.

£ Infra, § 1867.

% Walsh ». People, 65 T1I. 58 ; contrg,
Hutchinson v, State, 36 Toex. 293.

4 R, v. Ransford, 13 Cox C. C, 9; 31
L. T. (N. 8.) 488, cited infra.

& Infra, § 225.

6 See Higgins's Case, 2 Bast, b; R. v

VoL, 1,—14

Schofleld, Cald. 400, R, ». Gregory, L. R.
3. C.'FT; 10 Cox C. C. 459 ; R.v. Quail,
£ F. & F. 1076, Infra, § 225. Under
this hoad falls the anonymous case re-
ported 6 C. & P. 388, where soliciting
an engraver to engrave & plate for for-
gery was held indictable, the work
being actually begun.
T See Cox v. People, 82 I11. 191,
209
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What human judge can defermine that there is such a necessary
connection between one man’s advice and ancther man’s action, as
to make the former the cause of the latter? An atiempt, as has
been stated, is such an intentional preliminary guilty act as will
apparently result, in the usual course of natural events, if not hin-
dered by extraneous eauses, in the commission of a deliberate crime.
But this cannot be affirmed of advice given to another, which advice
such other person is at full liberty to accept or reject. Following
such reasoning, several eminent European jurists have declined
to regard solicitations as indictable, when therc is interposed
between the bare solicitation, on the one hand, and the proposed
illegal act, on the other, the resisting will of another person, which
other person refuses assent and co-operation.' To this effect are
decisions that indictments do not lie in our own law for solicitations
to commit adultery.® and solicitations to commit incest.? It hasalso
boen held that a mere effort, by persuasion, to produce a condition of
mwind consenting to incest, without any act done towards actual con-
summation, i3 not an attempt.* To the same purport is the reasoning
of other tribunals in reference to soliciting to sell liquor.® On the
other hand, we have from the Supreme Court of Connecticut a direct
deciston to the contrary, on the question of soliciting adultery, which
in that State is a statutory felony.® We must, however, remember
that such solicitations, when in any way attacking the body politie,
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been seen, under any view of the ease, indictable as independent
offences. And we must alse keep in mind that if the solicitation
involves the employment of illegal means to effect the illegal end,
it may become substantively indictable.!

§ 180. In answering the intercsting question whether the mere
preparations for a crime are indictable, we must first put
aside those preparations which by statute or otherwise ;au;ngr;g?
are substantive crimes (delicta sui generis); among Jndictable-
which we may mention the carrying of concealed weapons, the un-
lawful concoction or secreting of poison or powder, and the collec-
tion of matertals for forging.$ 'These acts, when prosecuted, should
be charged as consummated offences. Their punishability iz inde-
pendent of the existence of any subsequent conditions. For instance,
the carrying of concealed weapons, under the statutes, is equally
indietable, whether or no the weapons were used for unlawful par-

either by way of treason, scandal, or nuisance, are, as has already

1 Mittarmaier, in note iii. to Feuer-
bach, 42; Berver, Strafrecht, 1871, §
102 ; Schwarze, Cominentar, §§ 43-46.
See, also, the elaborate argument Ly
Bar, Zur Lehre vom Versach, And sce
infra, § 1738, :

2 Bmith ». Com., 54 Penn. St. 209.
Bee, also, Xelly v». Com., 1 Grant
{Peun.), 484, and infre, § 1738. In
Stabler v». Com., 95 Penn. 5t. 318, it
wa3 held that A.'s handing poison to
B., and soliciting him to put it in C.’s
apring, is not an ‘‘atiempt to admin-
ister poison’ under the statute.

* Cox v. People, 82 I1l. 191.

i Cox v, People, 82 111, 191.

5 Com. ». Willard, 22 Pick. 478.
Infra, § 15623, In Com. v. Flagg, 135

210

Mass. 145, it was held that solivitation
to arson iz indictable; but in this case
money was paid to the solieited agent
in order to fix and prepare him for
the work, and the mode of exeeution
explained. The case was, therefure,
one not of bare solicitation but of pre-
paration,

§ State v. Avery, 7 Conn. 266. Sea
U. B. v, Lyles, 4 Cranch C. C. 459,
whero it was held by one judge that a
solicitation to eommit a bsttery is in-
dictable. As maintaining the indict-
ability of solicitation, see opinion of
ogourt in State ». Hayes, 78 Mo, 307,
relying on Com. ». Jacobs, 9 Allen, 274,
whoere, however, the qoestion was ade-
quacy of preparations,

I Colling ». Btate, 3 Heisk. 12; R. =
Hickman, 1 Mcody, 34; R. ». Clayton,
1 C. & K. 12%; Penns. v. MeGill, Add.
21. It has, however, been ruled that
to solicit a servant to steal Lis master’'s
goods is a misdemeanor, though it be
not charged in the indietment that the
servant stole the goods, mor that any
other act was done except the solicit-
ing and inciting, But here the word
“inciting”’ implied accessaryship be-
fore the faci. Higgins's Case, 2 Hast
R. 5. )

R. v Ransford, 31 L. T. (. 5.) 488;
13 Cox C. C. 9, was a case of solicita-
tion of a man to a boy to comunit
sodomy, and Kelly, C. B, afirming a
conviction, said: **1 am of opinicu
that fo incite or even solicit another to
commit a felony, orto do any act with
intent to induce another person to com-
mit such offence, is a misdemeanor.’
Rrett, J., said : **The inciting a per-
son to commit a felony iz a misde-
meanor. The case in 24 East’s R. is
an authority for that point.’” DBut in
this case the person solicited was a boy
of twelve, and there was the overt act

of the publication of & scandalous let-
ter, which publication is in itself an
indictable offence.

L. v Most, L. R. 7 Q. B. D 244 ; 44
T.. T. N. 8. 823; 14 Cox C. C. 585,
affirming a conviction in a case where
the defendant was charged with “fen-
couraging”’ and ‘¢ persuading’ in a
newspaper the murder of a foreign
sovereign, was under the stat. 24 and
25 Viet. c. 10¢. Buch publications
may be indictable at common law when
scditions or disturbing domestie or in-
ternational peaca. But they are not
indictable as common law atternpis.

2 Com. ». Newell, 7 Mass. 245 ; Cas-
sels v, State, 4 Yerger, 149, Peculiarly
is this the case with the procuring and
retaining dies and other machinery for
counterfeiting. It iz on this ground
we may sustain both the conclusion
and the reagoning in R. v, Roberts, 33
Eng. Law & Eg. 539 : Dears. 553; in
which it was held that the procuring
of dies wharewith to forge eoin is an
jndictable offence. 1t nndoubtedly is;
but it is so becanse it is an indepen-
dent misdemeanor, and not an attempt.
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poses, So, also, as to the possession of implements of forgery, and
preparations for treasonable acts.
But if the preparation is not of itself indictable, or will not of

itself, if uninterrupted extraneously, resuit in crime, the weight of .

reasoning is that it cannot be made per s¢ indictable as an attempt.!
For, first, there is no evidence, as a general rule, that can prove
that a parficular preparation was designed for a particular end.
Thus a gun may be bought as well for hunting as for homicide.
Nor can we lay down any intelligible line hetween preparations
which betray more clearly and those which betray less clearly a
felonious purpose.?  Secondly, between preparation and execution
there is a gap which criminal jurisprudence cannot fill up so as to
make one continuous offence. There may be a change of purpose,
or the preparation may be a vague precautionary measure, to which
the law cannot append a positive criminal intent, ready to ripen
into guilty act.

Yet we must again recur to the fact that some preparations for
crime are of themselves of such a character, from their inherent
illegal pernicicusness, as to afford the subject matter for inde-
pendent indiciment,? such, for instanee, as the procuring of dies
for the purpose of coining bad money,® and procuring indecent
prints with intent to publish them.® And eminently is this the case
when, as has been said, the preparations in question, by themsclves,
by force of ordinary natural laws, will, if undisturbed, result in
crime.® When such an attempt, if not interrupted by extraordinary
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natural oceurrences, or by collateral human intervention, is likely
to result in crime, then the defendant is indictable.
§ 181. Certainly were preliminary preparations, in character

indifferent, cannot, as has been

en evarded
seen, be rega as Lo

guilty attempts. Thus, walking down a street 0 4 tempt must

have gone

druggist’s where poison is sold would not be indictable ., farthat

as an attempt to poison ; but purchasing the poison and

the erime
would have

putting it in the way of other human beings would be 80 been com-

pleted but

indictable.! So purchasing a gun ig not indictable a8 an  for extra-

attempt,? but aiming it i8.* So owning = false weight is

neous in-
tervention.

not itself indictable, but using it as a means of cheating

is evidence, when connected directly with the proposed wrong, of an
attempt to cheat So to purchase iron to use in making false keyan
is not an attempt at a particular larceny ; but it is otherwise when
an impression is taken of & particular warehouse key, and a key,
counterfeiting it, is made, with the intent to steal from such ware-
house. In other words, to make the act an indictable attempt, it
must be a equse as distinguished from a eondition.® And it must go
g0 far that it would result in the crime inless frustrated by exira-
neous circumstances.’

1 Mulen . State, 45 Ala. 43. See then making a hole, is an attempt. R.

1 R, ». Eagleton, Dears. 515; R. w.
Meredith, R. & R. 46; 6§ C. & P. 589 ;
E. v. Heath, B. & R. 184; R. ». Wood-
row, 15 M. & W. 404; R. r. Benshaw,
2 Cox C. €. 285; U. B. r. Stephens,
8 Sawyer, 116; 3 Cr. Law Mag. 536 ;
Bruce v. Siate, 21 Me. 71; Com. wv.
Morge, 2 Mags. 138 ; Randolph ». Com.,
6 8. & . 398; People v. DBrockway, 2
Hill, N. Y. 558 ; Peopls ». Lawton, 56
Barb. 126; Cox v. People, 82 I1l. 141
Uhl », Com., 6 Grat, 705 ; Clarke's
Case, 6 Grat. 675 ; Siate ». Colvin, 90
N. C. 717; Cunningham v». State, 49
Miss. 685 ; People v. Hope, 62 Cul. 201,
In TJ. 8. v. Stephens, utsup., it was held
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that purchasing liguor in a place whero
the sale is legal for the purpese of in-
troducing it into another place whrre
the sale is illegal, is not an indictable
attempt in the laiter place.

? Bee Rossi, Traité de dreit pénal,
1855, t. i, 121.

% Supra, § 179.

4 Roberts’s Case, Dears. C. C. 553,

¥ Dugdale v. R., 1 E. & B. 435 ; R. v,
Dugdale, Dears. C. C. 64 ; B. ». Roberts,
ul supra.

§ To this must be limited Lord Den-
man’s expresgions in R. v. Chapman,
1 D¢m. C. C. 432,

R. v. Dale, 6 Cox C. C. 14; B. v. Mere-
dith, 8 C. & P, 589; R. ». Bimmons, 1
Wils. 329 R. v. Roberts, 33 Eng. Law
& Fq. 539; Dears. 553; Yeople .
Thomas, 63 Cal. 48. *If a man in-
tends to eommit ourder,’ pays Jervis,
C. J., in the last cited case, ** the walk-
ing to the place where he Intends to
commit it would not be a sufficient act
{0 make it an indictable offence.” So
aleo said Tord Abinger, in K. v, Mere-
dith, 8 C. & P. 589 : “ Buppose & man
intended to earnally abuge a child, and
was to tuke bis horse and ride to the
place where the child was, that would
be a step towards the comnmission of the
offence, but would not be indictable.”
See an interesting extension of this
principle in R. v. McCann, cited éfra,
§ 187: R. v. Teylor, 1 F. & F. 011.
Under a statue prohibiting entering
a bujlding, the climbing up a roof, and

. Bain, L. & C. 129 ; 9 Cox C. C. 98,

¢ It would be otherwise if the gun
was put in process of use for purposes
prohibited by law. Roberts's Case,
Dears. C. C. 539,

See argnment of Chief Justice Field,
in People v, Murray, 14 Cal. 159, 160;
& case, hoﬁrever, in which sending for
a magistrate to contract an incestmous
marriage, followed by elopement, was
held, by an undue extension of the
above doctrine, mot to comstitute an
attempt to contraet such marriage.

# See R, w, Brown, 48 L. T. (N. 8.) 270,

4 R, p, Cheeseman, L. & C. 140,
stated supra, § 178.

5 Griffin ©. State, 26 Ua. 493. Bee
R. ». Roberis, ¥ Cox C. C. 39 ; Dears.
C. C. b59.

& Supra, § 178.

7 Sipple v. State, 17 Vroom, 197, In
R. v. T&ylor, 1 F. & F¥. 511, cited
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§ 182. If the means are apparently adapted to the end, then the

Means

public peace, so far as the attempt is concerned, is as

mustve ~ Wuch disturbed as if they should be so actually ; and
apparently  hence the indictment for the attempt on such evidence

can be sustained.! Were it otherwise, we would be

suitable,

infra, § 187, Pollock, C, B, said; *It
is clear that cvery sct committed by
a person with the view of committing
ihe felonies therein mentioned is mot
within the statute; as, for instance,
buying a box of lucifer matches with
intent to set fire to a honse. The act
must be one immediately and directly
tending to the execution of the prinei-
pal crime, and committed by the pri-
soner under such circutnstances as that
he has the power of carry his intention
into execation. If {wo persons were to
agree to commit a felony, and one of
them were, in execntion of his share in
the transaction, to purchiase an instru-
ment for the purpoge, that would be =
sufficient overt act in an indietment for
conspiracy, but not in an indictment
of this nature.”’ On the other hand,
in R. ». 8i. George, 9 C. & P, 483, the
prisoner wag indicted under the 7 Will.

IV.,and 1 Viet, ¢, 85, s. 4, for an attempt

to shoot; and the proof was that he

had put his finger on the {rigger of a

loaded fire-arm with the intention of
shooting, but was prevented from doing

g0, This was held by Parke, B., not

to be an attempt to shoot within the

statute. But however this may be

under the peeoliar statute, the ruling
cannot be sustained at common law.

That applying a match which goes
out before fire is communicated, may
be an atiempt at arsen, see R. v, Good-
man, 22 T. C. ¢, P. 338, That the
least charring is burning, sse infra,
§ 826.

That it is no defence to an indictment
for carrying concealed weapons fhat
the weapon c¢arried conld 1y} be used,
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sea Williams ». State, 61 Ga. 417;
Hutchinson e, State, 62 Ala. 3.

Preparations, which, unless made
gnbstantive crimes by statote, are not
indictable as atterapts, have been clas-
sified by a Ligh authority as follows :—

1. Aects whose object i3 to ward off
contingent discovery, or to secure to
the perpetrator the undisturbed enjoy-
ment of the fruits of the crime,

2. Acts undertaken by the perpe-
trator 25 experiments to determine the
possibility of the crime, or to arrange
an opportunity for s commission.

3. Acts consisting in securing ihe
agencies necessary for the execution of
tho crime.

4. Acts conducing to the perpetra-
tors’ physical and mental training for
the offcuce. Zacharias in Meuyer, § 39.

! In Behwarze's essay on * Versuch
and  Volloudung,” incorporated in
HoltzendorCs Strafrecht, i. 270, we
have an elaborate examination of the
objective and of the subjective theo-
rieg of attempt. By the first of those
theories an attempt derives its punish-
ability from the real charucter of the
instrument ased ; by the second theory.
from the intent whick the instrumenl,'.
was employed to effectnate. From a
condensed franslation of this @852Y,
published hy me in the Central Lzaw:r
Journal for July 18, 1879, I reduce the
following :—

As to this distinetion, it may be ob-
served that there is no agency of
which it can be absolutely said that it

will produce necessarily the intended
effect ; there i no cup between which
and the lip there may not be a slip,
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forced to penetrate to regions beyond the range of practical juris-
prudence. For how can we say that any particular means will cer-

There can be no certainty that the
means will operate until fhere has
been a trial of the means. The at-
tempt which ia made with unsuitable
meang, and that which is made with
inadequate means, are, objectively con-
gidered, of the same character. Neither
is adapted to effect the desired end.
Neither is actually * dangerous.” An
jnsuflicieni dose ¢f poison may be not
only innocent, but benefieial, and hence
pot a poison at all. An insufficient
dose of arzenic may be as ineffective as
& sprinkling of sugar, and hence, not
merely ‘¢ inadequate,’”’ but ¢ pngwit-
able.” Ij, therefore, an attempt with
“inadequate’ means is indictable, so
st be an attempt with ¢t unsaitable™
means ; if an attempt with *‘amnsnit-
able’’ means i# not indictable, neither
ghould be an attempt with *inade-
quate” means. The same observa-
iion is extended to means whose failure
is imputable to the defective action of
the offender himself. The ball, which
fails becaznse the gun is badly aimed,
ia a3 ineffective as the ball aimed from
to0 great a distance. A false belief
that the powder with which a gon is
loaded is sufficiont to make the ball
effective iy as potent in defeating the
offunder’s purpose as is the false belief
that an unloaded gun is loaded. An
error az to the length of & ladder to be
used in entering a house, or as to the
fitness of a skeleton key, operates to
defeat the eriminal purpose as effec-
tively as does an error as to the ex-
plosive capacity of a powder to be used
to burst open a gate.

To this it is repiied, to follow
Schwarze’s eompendiom of the argu-
ments on both sides of this interesting
guestion, that fhe nse of an instrument
in itself obvionsly unfit leaves me no

means of determining what was the
intention of the parity charged.
What right have we to assume that &
person aiming a broom at another iz
attempting to shoot? To prove the
criminal intention it i necessary io
put in evidence actg eonsistent with
such intention, not aets to which the
hypothesie of such an intention is re-
pugnant, A mere confession of the
pariy cannot convict when it js a com-
fession that plainly shows there is no
offence, If A, gays, **1 meant to shoot
B. with the broom-stick,” this confes-
sion is o confession of something that
whatever it is iz not an attempt toshoot
with a gun. A person confessing that
he gave ancther sugar, believing it {0
be such or not knowing it to be poisen,
¢annot, on his confession, be convieted
of an atiempt to poison.

To this it is replied that the exist-
ence of a criminal will, and of an aet '
performed with the intention to effee-
tuate this will, is as much present
when unsuitable means are used a8
when inadequate means ate used. The
former is an error as to guality, the
latter as to quantity. Want of acou-
racy of perception in the one case is no
more a defence than defective appreci-
ation of the quantily required g a de-
fence in the other case, Itis trae that
from the use of absolutely musuitable
means we may infer that the intention
charged did not exigt, This exeoption,
however, doeg mot apply to cases in
which the means nsed, thongh really
unsuitable, did not appesr so to the
party employing them, as where sugar
i nsed supposing it to be arsenic. A
person goes to an apothecary to buy ar-
senie in order to poison another. The
apothecary, suspecting the ohject,
gives the purchaser, jnatead of the
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tainly effect any particular end? The best laid plans, we ail
know, are frustrated. The best of rifles loaded, capped, primed,

arsenic, & harmless drug. Is not the
purchager, supposing an intent o kill
to be established, indietable for the
attempt? Whether, when the means
are miterly unsuitable to the end, wa
may infer a want of intent to hurt, iz
a gquestion ag to the amount of evi-
deneo requisite to prove the offence ; it
assumes that the attempt with unsuit-
able means may be proved, the dispute
being as to the evidence necessary to
prove it. Even assuming that at the
outset means for the realization of the
objeet are not wanting, this is the case
with all kinds of attempts.

It is forther objueted fhat it is ab-
sord to assnme thai there can be a
“ beginning’® of an wundertaking of
which there cannot possibly bhe a
* gompletion.’”  But of many haman
actions must we not say that they can
have no *f completion "' yet can wo
say of these that they ha¥e no *‘ he-
ginning ¥° It ig of the very essence
of an attempt that the initiatory act
has not worked the intended result.
The reason of the non-occurrence of ihe
result is indifferent ; the only requisite
is that the result should mot have
gceurred. The opposite view would
establish the immunity of all aitempts,
ginee the interraption of the offender’s
purpose in all cases of attempt shows
the inadequacy of the means, A shot
whioh fails becanse the intonded vietim
is cased in armor is on this reasoning
as little of an attempt az is a shot
which fails because the gun is unload-
ed. It is said, indeed, that when
there is no possibility of success in the
attempt, then the attempt is not,indict-
able. But how as to the shot at the
man in armor, or ag to poisons admin-
istered to a pargon who has takon anti-
dotes, and iz therefore poison proof?
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The snswer is, that in guch cases the
intent to kill is that which makes up
the offence. But is not this abandon-
ing the objective standpoint, upen
Wwhich the adherents of thig view rest ?
It is arguing in a vicious cirele to say,
a3 do the advocates of the ohjective
theory, that the attempt is only indict-
able when the object is attainable ; and
yet that whether the object is attain-
able depends upon what was the intent.
Suppose that the defendant, with in-
tent to kill, used a poison which hag
lost its strength by time. He will not
succeed in poisoning, and if the objec-
tive theory be strietly carried out, can-
not be convicted. If it be replied that
becanse he intended to kill he must be
convicted, then the objective theory
must be abandoned.

Oiher practical diffienlties stand in
the way of this view. A gun is loaded
with a eharge of powder too slight to
carry the ball the required distanee.
Is uot this an attempt ? If not, how
many additional grains of powder are
necessary to make the offence? If it
be, why is not shooting without pow-
der (suppesing the offender believed
the gun to be loaded) an offence, and
if shonting withont powder be no of-
fence, and shooting with inadequate
powder be an offence, at what point
between the two is the line to be
drawn? Or an attempt to poisen
with an insufficient dose is said {o be
no offence, theugh if the doge be re-
peated day after day the poison would
be fatal. Bew infra, § 596, Hence three
or four times administering poison in
doses, each by itaelf insufficient to hurt,
would be an attempt, though neither
particalar administration wonld consti-
tute an attempt. In other words, four
zaros would constitute a unit. Where,
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and well aimed, may miss fire; or the party shob at mey woar &
coat of impervious mail, or, as was once suggested by Chief J ustice
Gibson, when discussing a parallel point, may t:all down and die of
apoplexy from fright before the ball pierces his heart. I-IoYv can
we under any circumstances do more than say of any particular
agency, that it is “apparently” adapted to produce the end? If
g0, the application of an agency apparently adapted to produce’ a
crime is an indictable attempt, which, as we have seen, is a delib-
erate crime begun, but, through circumstances independent of the
will of the actor, left unfinished. If the weans employed appear
both to assailant and assailed adequate, then the offence is complete.
Indeed, the very fact that a man, when assaulted, is entitled to ward
off by blows an attempt at violence, which is apparent only, but not
real, is decisive of the issue. A. levels an unloaded gun at B.;
and B. is justified in using violence to prevent an injury &o hifnself,
which after all is unreal though appparent) Bus why? Simply
bechuse the levelling of an unloaded gun at another person in suc'h
a way as to produce terror in the latter iz a breac_'.h .ot: the pnrb‘hc
peace, as well as an invasion of the rights of the individual. The
law, therefore, declares the attempt which is the subjeot of legal
intervention to include that which is made with means apparently

adequate, whether or no these means are actually such as to be

alzo, are we to find a {est as to the efli-
cieney of the poison ? Suppose that,
with intent to sweep away a whole
family, poison is introduced into &
tureen of soup of which the family in
common is about to partake.- The
poison would be sufficient to kill the
children of the family, but not the
adults. Bhall we say, supposing the
attempt to be frustrated, that the
offender is indictable for an attempt to
kill the children, but not for san
sttempt to kill the sadulis? Or at
what age of a child does an attempt to
poiscn it cease to become indictable ?
Or how can we determine, if the test
be capacity to resist peisons, what is
the capacity in any particular case ?
The irne theory, it is therefore in-
gisted, is the relative subjective; that is

to say, the test iz, did the offender in-
tend to hurt, and did he take means
apparently caleutated to effect his end.
If g0, the unsunitableness of the meang
makes no defencs. To thisrule anex-
ception is to be made, excluding cases
where unsuitable superstitions ageneies
are employed. - And the validity of this
exception is conceded in cases in which
the agency of supernatural beings is
invoked it being left diseretionary
with snch beings to intervene or not.
Hence the adherents of the subjective
theory concede that it is mot an in-
dictable attempt for a person, intend-
ing thereby to kili another, to resort
to incantationg or invocations of sup-
posed magicians or malevolent spirits.
1 See, fully, infra, §§ 606, 6542 ; and
see Com. v. White, 110 Mass. 407.
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necesgarily suceessful if employed.! On the other hand, the of-
fence is not an attempt if the party threatened knew the gun was
unloaded and incapable of doing harm? The same distinction is
applicable on principle to indictments for attempts to poigon,® and

attempts to administer drugs with intent to produce an abortion.* And

! As sustaining the argnment of the
text, see K. ». Bt George, 9 C. & P.
483; R. v. Lallemont, § Cox C. (.
204; R. ». Cluderay, 1 Den. C. C.
515; 2C. & K. 907; R. ». Gamble, 10
Cox C. C. 545; U. 8. ». Bott, 11
Blatch. 346; Com. ». McDonald, 5
Cush. 365; Com. v. Jacobg, § Allen,
274; O'Leary ». Poople, 4 Parker C.
R. 187; Slatterly ». People, 58 N. Y.
354 ; Peoplu v, Lawton, 58 Barb. 126;
Mullen v. State, 45 Ala. 43; Tarver v.
State, 43 Ala. 354; Henry ». State, 18
Ohio, 32; Kunkle ». State, 52 Ind.
220 (overruling State ». Swails, 8 Ind.
524); Btale v. Shephard, 10 Towa, 124 ;
Allen », State, 28 Ga. 39%; Tyra v
Com., 2 Mete, (Ky.)1; State ». Hamp-
ton, 63 N, C. 13; State v. Datis, 1 Ire-
dell, 125 ; Btate v. Rawles, 65 N. C. 334 ;
Htate v. Hinson, 82 N, C. 597; People
v. Yslas, 27 Cal. 630 ; Long v. State, 34
Tex. 566. BSee, also, infra, § 606, We
have a parallel rule laid down in cases
of forgery, Infra, §§ 700 e sey. In
apparent conflict with the text is a
group of Englizsh cases on statutes. In
one of these it was held that ‘¢ shooting
at gnother person’’ doey mot take place
when the ¢ other pergen’’ is not in the
place shot at; R, v. Lovel, 2 M. & K.
3%; and that thers can be no shooting
with * loaded arms™ when a gun is so
stuffed that it cannot be fired, R. o,
Harris, 5 C. & P. 153, See R. v. Lewis,
9 C & P. 523; or whon it does mot
contain an efficient eharge ; R. ». Carr,
R. & R. 377; R. » Whitley, 1 Lew.
C.C. 123; R. v. James, 1 C. & K. 530 ;
B. v. Gamble, 10 Cox C. C. 545. These
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decigions may be right; but they do
nat toneh indietments for attempts to
kill, as the ground on which they rest
is that the statute nses terms {e. g.,
“loaded amns’) which are incorpe-
rated in the indictment, and the aver-
ment of which must be substantially
proved. Infre, § 645 a. See, as open
to more general exception, R. ¢, Shep-
pard, 11 Goz €. €. 302; Vaughan v,
Btate, 3 Sm. & M. 553,

% Crumbley v. State, 61 Ga. 582;
infra, §§ 606, 643,

% Bee R. ». Cluderay, 1 Den. C. C.
515; 2 C. & K. 907; State v. Clarissa,
11 Ala. 57. In R. v Hennah, ut s,
“‘ noxious drug’ was held to mean a
drag noxious in s essence, and not
merely noxious when taken in excess.
In People v, ¥an De Leer, 53 Cal. 147,
it was held that a “ noxiouns substance
or liguid™ is not such as might, when
administered, be hurtful or inj arions,
but, like a poison, it must be capable
of destroying life. As to ‘‘moxious’
see ffra, § 596,

* U. B. v. Bott, 11 Blatch. 346 ; Bates
v. U, 8,11 Biss. 70; infra, §§ 596,
183F. In R.w. Cos, 6 C, & P. 403, the
question came up under a statute
weking it indictable to administer
medicine or * other thing™ with intent
to prodnes an abortion, and it wag held
to be immaterisl what the thing was.
Had the statute used the term * dele-
terious medicine,”’ the nature of the
medicine might become materisl. R.
#. Hennal, 13 Cox C. (. 547. See
infra, § 596, As to statutes of New Jer-
sey and other States, see infra, § 596.

CHAP, VIIL] ATTEMPTS, [§ 184.

in forgery, as will be hereafter seen, analagous prineiples are laid
down.! o

§ 183. But if the means are both absolutely and apparently in-
adequate, as where a man threatens another with.ma,glc, If means
or aims at him & child’s pop-gun, then it is plain thab ere appar-

- p ently and
an attempt, in the sense of an apparent Invasion of an- absolately

other’s rights, does not exist.? For to constitute such i‘sengg’tatfm
an attetopt there must be such a preliminary overt act P'l .
as may, by the course of uswal natural laws, apparently resu t3 i

not interrupted, in erime. It is the appearance of ‘such c'onnectmn
between the atiempt and the consummation that palliates violence 013
the party assailed in arresting the assailant before hfa goes fu.rther 3
and it is this appearance which the law, when there is guilty intent,
makes indictable, in order to prevent breaches of the peace. But
when the means uged are so preposterous tl'nat there is not ?Tﬁa‘n
apparent danger, then an indictable attempt 1s not made out. 'Fhis
distinction is apprehended by several thoughtful Gern.:an commen-
tators,® who hold that absolute inadequacy o_f _means 18 a defenc:e,
while relative inadequacy is only a plea in mltx.g'atmn of gentence.

§ 184, Whether there must be physical &bl-htj" to'complete the
attempt on the part of the attemptor iz a question w'hlch Must bo
has already been touched upon in its genex:al relations. apparcat
1t is enough now to view it simply in relation to 7ape. gagmﬁy-
If there be juridical incapacity for the conS\.lm'ma.ted of- N
fence (e. g., infancy), there can be 1o conviction of the attempt;

t Infra, §§ 680, 696, prouvent, .dira.-t-tm, une parversiti bqui
£ Blake ». Barnard, 9 C. & P. 626; est 3 craindre. On \n.aut ‘donc 13,111-
R. v, James, 1 C. & K. 630; Tarver ». chir les borues de lls justice p'éi‘f;a::
State, 43 Ala. 354 ; Robinson ». State, poursnivre et punir la perversité at

91 Tex. 170 ; Smith v. State, 32 1bid.
593,

3 8ee gummmary in Geib, ut supra, §
102 : State ». Napper, 6 Nev, 113. As
to what constitutes a ** noxieus’ drug,
see further infra, § 596.

+ Sos the following from an eminent
French jnrist: Rossi, Traité, ii. pp.
$10~313: D’aillenrs ol est le danger
pour la société? oa est lo mal mal_.é-
rial f Que lui jmporte qu'on essaie
des actes impoesibles? Ces actes

général, sous le prétexte d'une acte qui
n’a produit ancun mal matériel, pas
méme une danger, une alarme Taison-
nablet Dis lors, il ¥ aurait plus de
raison encore i punir les hommes no-
toirement vicienx et livrés & de funes-
tes habitudes. Ilssont plus i eraindre
qu'une espiwe de fau gui essale ume
fois de faire un acte impossible. An
analogous rule is laid down in forgery.
Infre, § 695, :
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and therefore, a boy under fourteen cannot, according to the preva-
l(fnt opinion, be convicted of an attempt to commit a rape, as prin-
ctpal, in the first degree.! It is otherwise when the incapacity is
merely nervous or physical. A man may fail in consummating a
rape from some nervous or physical incapaeity intervening between
attempteind execution. But this failure would be no defence to
the indictment for the attempt. At the same time there must be ap-
parent capacity.?

§ 185. That capability of success is essential o an attempt has
Neod ot been_ proclaimed by high English authority,? Lord Chief
Rﬁrﬁp:&] Justice Cockburn saying «that an attempt to commit a
ceee - felony can only be made out when, if no interruption bad

taken place, the attempt could have been carried out suc-
cessfully, and the felony completed of the attempt to commit which
the party is charged.”” This limitation, however, has already been
shown to be erroneous, it being clear that apparent adaptation may
constitute the attempt.! And in conflict with the above expressions
of Chicf Justice Cockburn ig & subsequent case, in which the same
court held that an attempt to produce miscarriage can exist when
the attempt was made on a4 woman not pregnant.® Certainly an
attewpt to suborn a wi‘ness would be indictable, though such wit-
ness was of a character so high as to make suceess impossible, or
though the witness was incompetent.5 Awud so has it been ruled
expressly that the taking a null false oath before an incompetent
officer is an indictable attempt,” and that it is no defence to an in.

CHAP, VIIL] ATTEMPTS, [§ 186.

dictment for mailing drugs with the intent of produeing abortien,
that the drugs were harmless.! It has also been held that destroy-
ing a ship with intent to defraud the insurers is indictable, though
the vessel was not insured.? And in forgery, which is in the nature
of an attempt, absolute potency in the forged instrument is not .
necessary to sustain the indictment. It is enough if there is a pos-
gibility of frand.? If there be no possibility of success, and this
was at the time known to the party attempting, it has been argued
that no indictment lies.* Yet this is not an absolute principle. A
man may throw himself, from sense of duty, right or wrong, into an
unlawful enterprise, which he knows must fail ; but which does not
cease to be indictable, becanse it never ceased to be desperate.

§ 186. Wo turn pext from the actor to the object in view, and
take up the question whether it is essential to an attempt 00
that the object really exists.* In England, in 1846, & gﬁg}éﬁltble
case just noticed, it was held that it was error to convich wiuf]ilu
of an attempt to steal from the pocket, Without proof that ™
there was something in the pocket to steal ;¢ but this decision is not
in accordance with the line of American authority,” nor with the
reason of the thing, for the offence is not private simply, against
merely the person whose goods are imperilled ; but public, indictable
as a scandal and breach of public peace, irrespective of the question
of personal loss. Independently of this consideration who can say

! Infra, § 551; R.y. Eldershaw, 3C.
& P, 396; R. ». Philips, 8 C. & P. 736 ;
Btate v. Handy, 4 Harring, 566, Sea,
laowever, Com. v. Gresn, 2 Pick. 380
People v. Randolph, 2 Parker C. R.
213 ; Williams », State, 14 Olkio, 222 ¢
Smith v. Btate, 12 Oh. 8t. 466. And see
supre, §§ 69, 175 ; infra, § 651,

¥ Infrg, § 554 ; State v. Elick, 7 Jonea
N. C. 68 ; Lewis ». State, 35 Ala. 380,
fiee Kunkle v, State, 32 Ind. 220 ; State
v. Bwails, 3 Ind. 524; supra, § 182;
infra, §§ 501, 604.

3 R. v Collins, L. & C. 471,

' Supra, § 152, .

§ Infra, § 596 : R. v. Goodall, 2 Cox C.
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C. 405 8. C. 1 Den, C. ¢, 187, and un-
der name R. v. Goodchild, 2 Car. & K.
293. Bee, to same effect, Com. . Tay-
lor, 132 Mass. 261 ; Wilson . State, 2
Ohio 8t, 319 ; State ». Howard, 32 Vt.
3B0; Btate v. Fitzgerald, 49 Towa, 260 ;
though gee Com. ». Wood, 11 Gray, 85.

§ Infre, §§ 1254, 1271,

T Infra, § 13285,

In New York, onm the trial of zn in-
dictment under the statute for an at-
tempt {0 commit arson, it was shown
that the prisoner solicited one K. to set
fireto abarn, and gave him materials for
the purpose This was held sufficient to
warrant a conviction, though the pris-

oner did not mean te e present at the
commission of the offenee, and K. never
intended to commit it; People v. Bush,
4 Hill, N. Y. 133, The New York
statute, however, goes beyond those of
Eugland and Pennsylvania in incor-
porating the words : ‘‘and in guch at-
tempt shall do any act toward the com-
mission of snch offence.”” Bee criticizsm
in Btabler ». Com., 95 Penn, St. 318.

1 Iafra, § 1831, See Biate ». Fitz.
gorald, 4% Iowa, 260.

2 1. 8. ». Cole, 5 McLean, 513. That
it is no defence to an assanlt to commit
rape on 4 child, that the ¢hild was put
in a position in which rape was impos-
gible ; see Com. ». Shaw, 134 Mass.
221, cited infre, § 576. As to analogous

rulings in forgery, see infra, §§ 680-
696.

& Iafra, § 695.

i Sge R. v. Edwards, 6 C. & P. 615,

% Hee supra, § 136,

5 R. v Collins; L. & C. 471. .

Sir J. B, Stephen, Dig. C. L. art. 49,
argnes ihat in such cage there Is an
assanlt with intent to commit a felony.

As to attempts to steal, ses R. v. Sut-
ton, 2 Moody, 29; 8 C. & F. 281; R.
. Cheeseman, L. & C, 140; 9 Cox C. C.
100: State v. Beal, 37 Ohio 8t. 108;
Wolf v. Btate, 41 Ala. 4123 State v,
Utley, 82 N. C. 656.

7 Com. v. McDoensld, 5 Cush. 364 ;
Btate ». Wilson, 30 Conn. 509 ; Rogers
#. Com., 5 8. & R, 463; Hamilton ».
ftate, 36 Ind. 280. ° :
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that the object of the thief was ezclusively to take one particular
article ¥ If the pleading indeed, so put it to the court, as was the
case in R. 9. Coliins,! and if it appear that the ohject thus stated
18 wanting, then this argument fails ; but in ordinary cases, when a
!;hief attempts to go to a place to steal, then the presumption is that
il he cannot get the object primarily in view, he will content himself
with another. This presumption was invoked in a German case, in
which the assumption was that the object the thieves had in view, in
an attempted entrance in a building, was some grain they believed
to be stored there, which grain had been previously removed. It
wag held, however, that the attempt was to steal, and that when
there is such an attempt the thief would look forward to taking what-
ever he could get.?

But more difficult questions arise when the obJect is absolutely
non-existent, Suppose a man takes aim at a shadow or a tree,
imagining it to be an enemy. The guilty intent here exists; but is
there such an overt act as to make up an attempt ? Accordmg to
the definition of attempt heretofore given (a deliberate crime which
ig begun, but through circumstances independent of the will of the

CHAP. VIIL] ATTEMPTS. [§ 186.

tive.! To shoob at a'shadow or a tree ig not an indictable offence,
unless under circumstances disturbing public peace.?

This reasoning, however, does not apply where there is an actual
injury attempted to the person or property of another, though, from
circumstances exterior to the actor’s will, this injury does not pro-
duce its immediately contemplated result. Thus, as has been seen,
an attempt at miscarriage may be proved, though it turns out the
woman was not actually pregnant ;¥ and so, no doubt, an attempt at
forgery could be sustained, although the forged paper attempted to

be made could not by any possibility defraud.® And so, if the

shooting be at a shadow sufficiently near another person as to put
the latter in peril ; or if the shooting be at an empty carmage, the
offender sapposing it to be occupied, then the attempt is made out, on
the ground that it is a misdemeanor to shoot into any place usually
frequented by human beings.® It need scareely be added that
where a person shoots at a erowd generally, intending to hurt any
one who may be hit, he may be indicted for an attempt to hurt A.,

t Gee B. w Lovel, 2 M. & B. 30, The lace turned out to be an English

actor i8 left unfinished), we must answer this question in the nega-

1 Bee R. ». M’Pherszon, Dears. & B.
C. C. 197, where the prisoner was in-
dicted for breaking and entering a
dwelling-house and stealing therein
certain goods speoified in the indict-
ment. It appeared that at the time
the house was being broken into the
goods &pecified were not in the house,
but there were other goeds there be-
Yonging {c the prosecutor. The jury
found the prisoner guilly of breaking
and entering the dwelling-house and
aitempting to steal the gonds therein.
Bat the Court of Criminal Appeal held
that the conviction counld not be sup-
ported. Cockburn, C. J,, maid: ]
think attempting to commit a felony is
clearly distingmnishable from intending
to gommit it. An attempt must be to
do that which, if suecessful, wounld
amount to the felony charged. Here
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the attempt never could have sue-
ceeded, as the geods which the indict.
rent charges the prisoner with stealing.
bhad been removed. Compare R. w.
Collins, L. & C. 471; Roscoe’s Cr. Ev,
§ 364 ; Peoplo v, Jones, 46 Mich., 441.
In State v. Beale, 37 Ohic St. 108, the
question in the text was discussed, and
jt was held that an. indictment for bur-
glary with intent to steal from a safe
conld not be defeated by proof that the
safe was not used as a place of deposit
for valuables. The distinction taken
in M'Fherson’s Case was disapproved.
Bew infre, § 820,

? Bee Bchwarze, ut supra; and see Te-
marks of Coleridge, J., in R. v Clarke,
1 C. & K. 421, as sanctioning this ; and
Spears v. State, 2 Ohio St. 585 ; Hamil-
ton v Biate, 36 Ind. 280, and cases
cited infra, § 820.

cited supra, § 132, Bee supra, §§ 107-
111.

In R. ». M’Pherson, D. & B. 201,
PBramwell, B., argued that if A. mis-
takes a log of wood for B., and intend-
ing to murder B. strikes the log with
an axe, this i8 not an attempt to mor-
der B. This is adopted by Sir J. F.
Stephen. Dig. Cr. Law, art. 49. But
how if A. had shot at the log. Bee, for
criticisms on the conclusions in the
text, Cent. Law Jour. July 158, 1878,

£ An analogy may be found in cases
of forgery, which eeases to be indict-
able when the persom whose paper is
forged i3 absolutely and motoriously
non-existent. JInfre, §§ 693-696.

Lady Eldon, when travelling with
her husband on the Continent, bought
what she supposed to be a quantity of
French lace, which she hid, eoncealing
it from Lord Eldon in one of the packets
of the coach. The package was brought
te light by a custom officer at Dover,

manufactured article, of little valne,
tut of conrse not subject to duty. Lady
Eldon had bought it at a price vastly
ahove its value, believing it fo be
genuine, intending tv smuggle it into
England. Here was an attempt to
smuggle, though the ohject waz one
not susceptible of being smuggled,

In Res. v. Malin, 1 Dall. 33 (infra, §
1802), it was held that it was not trea-
gon when s subjeet, who starts to join
the enemy, joing by mistake a troop of
his own counfry. Though treason is
in the nature of attempt, the statote
makes an aeinal adhering to an enemy
essential.

3R, v. Goodall, 2 Cox C. C.40; 1
Den. C. C. 187; 2 C. & K. 203; Com.
v. Taylor, 132 Mass. 261. See 2 Steph.
Hist. Cr. L. 225,

4 R. v. Nash, 2 Den. C. C. 493; R. v
Dodd, 18 Law Times, N. 8. 89.

¢ See supra, § 120 ; infra, §§ 319, 820

228



§ 187.) CRIMES, [Book I

one of the crowd.! So where A. shoots at B., mistaking him for
C., if there is an actual asssult on B., though under a mistake as
to who he i3, A. may be indicted for attempting to kill B..? or for
wounding B. with intent to kill.?

CHAP, VIIL] ATTEMPTS, I8 187.

abandonment of the attempt, and no withdrawal from its superin-
tendence, can screen the guilty party from the results.!

But how, if in addition to abandoning the attempt, the guilty
party takes means to cause it to cffectually miscarry, as when he

§ 187. Of abandoned attempts we have, in our criminal practice,
few illustrations, unless it be in cases of attempts at treason, of
which the English state trials give instances, where the defence was
that the defendant withdrew from the traitorous conspiracy before
an overt aet. This defence, however, has been more than once
overruled, for though it constitutes an appeal to clemency, it is no
defence to the charge of traitorous combination,*

The true line of distinetion is this: If an attempt be voluntarily

Abandoned

and freely abandoned before the act is put in process of

attempts  final execution, there being no outside cause prompting

not indict-
able,

such abandonment, then this is a defence ; but it is other-

wise when the process of execution is in such a condition

that it proceeds in its natural

course, without the atterptor’s

agency, until it either succeeds or miscarries.® In such a ease, no

L R. v. Fretwell, L. & C. 443; 9 Cox
C.C. 471, 8ee supra, § 111,; infra, §
319,

* R.» Holt, 7 C. & P, 518. See R,
v. Lallament, 6 Cox C. C. 204, B8es
tafra, §§ 317, 318, and particularly
supra, §% 107-111.

An interesting question arises whe-
ther anindistment liss when capability
of guccess depends npon the interven-
ticn of an independent third person.
“In R.v. Williams, I Den. C. C. 39,
the prisoner was indicted under the
last;mentioned section for attempting
to administer poison. It appeared that
he had delivered poison to V., and
desired him to pui il into B.’s beer;
V. delivered the poison te B. and told
him what had passed. It was held
that the prisoner could not be con-
victed on this indietment, But cuawe
if this is not an attempt indictable at
common law., Bee the case of R. ».
Higging, supra.” Roscoe’s Cr. Ev. 303,
R. v. Williams is approved in Stabler
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v. Com., 95 Penm, St. 318. The difi-
culty in such case, at common law,
would be removed by averring the at-
tempt to be to indnee such third person
to administer poison. .

& Supra, §§ 107, 120 ; infra, §§ 641,
645 a.

4 Btephens v. Myers, 4 C. & P, 349 ;
1 Hale, §18; though see R. ». Mul-
cahy, L. R. 3 H. L. Ap. 317: R. ».
McCann, 28 Tp. Can. Q. B, 516 Goff
v, Prime, 26 Ind, 196. JFafra, § 228.

5 State v. Allen, 47 Conn, 121 ; State
v. McDaniel, Winst. 249; Lewis ».
Btate, 35 Ala. 380; State ». Hayes, 78
Mo. 307. See infra, § 214. Ses, also,
State ». Blick, 7 Jones, N. C. 68 ; Pink-
ard ». Btate, 30 Ga. 757, and other
cases cited infra, §§ 576 et seq.

In the issus of voluntariness we may
consider the following contingencies :-—

Huppose thsat a burglar finds that
the window he expected to enter has
been blecked up during the night. Or
suppose, as was the case in one of the

attempts on the life of William III.,
the sassassing, as they approach, see
in the distance a regiment of cavalry
encircling their intended vietim, Or
suppnse that the pickpocket, just as he
i5 inserting his hand, is arrcsted by a
police officer, No one would doubt
that in all these cases the consumma-
tion of the offence was hindered by
canses outside of the will of the of-
fender. He was physically prevented
from effecting the purpose. Ue could
not have penetrated the wall, or broken
through the line of cavalry, or picked
the pocket whon in the policeman’s
grasp. '

Bui a much more difficult question
arises when the attempt is not physi-
cafly interrupted by extraneons condi-
tions, but where these conditions are
such as to indnee the offender to with-
draw. GSuppoese that instead of find-
ing the window walled up he sees some
slight disarrangement in the premises
which leads him to suspect thai he is
watched. Suppose that instead of see-
ing the line of cavalry in his way, he
finds a change has taken place in the
appointiments of the palaece, from which
he infers that the plet has been disco-
vered, Buppese thaf instead of being
canght by the policeman he sces some-
body in the distance, a good deal like
a detective, curiously inspecting him.
Certainly we caunot consider his with-
drawal nnder soch eircumstances vol-
untary. And go speak the cases cited.

But suppose the hindrance which
caused the offender to back out was
imagivary. It was not a canse outside
of himself. It was a cause inside of
himself. Here, again, we are entangled

voL., .—15

in a metaphysical discussion. Are
what we see in any case real exist-
ences, or can onr impressions of them
be at the utmost anything more than
mirrors within ourselves? But if all
abandonment is voluntary when pro-
duced by impressions withio ourselves,
there can be no involuntary abandon-
ments, since there are no abandem-
ments not so prodoced. Such is the
reply we may make, taking even the
most realistic metaphysical theorists
as our guides, to those who argue that
an unreal impression of danger is not
an effective condition. It iz enongh,
however, to say that as in other cases
{e. g., self-defence) nnreal Impressions
are regarded as ecffective conditions,
they may be so regarded in this case.

1 Bee R. v. Taylor, 1 F. & F. 511; R.
v. Bharpe, 3 Cox C. C. 285 ; Com. ».
Tobin, 108 Mass. 426; State v. ilair,
13 Rieh, 83. Thus in treason, which
is 8 high grade of attempt, where the
attemnpt is frustrated by extrancous in-
terruption, then such frustration is no
defence. U. B. ». Pryor, 3 Wash. C.
C.234. But in such case (s g., an
shortive attempt to cornmunicate intel-
tigence, or to furnish supplics to an
engmy) the proper course is to indict
for the attempt. But see contre, U. 8.
». Pryor, suprz, in which it was held
that such attempt was treason ; com-
pare R. v. Hengoy, 2 Ld, Kenyon, 366 ;
1 Burr. 642 ; aud soe dnfra, § 225, So
an attempt to commit rape may be
abandoned after the first approach, yet
nevertheless sueh attempt is indietable.
See Lewis r. State, 55 Ala. 380, cited
infra, and see, also, infra, § 676 a.
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informs a person to whom a poisoned dish has been sent that the
dish is poigoned ; and the mischief is stopped ? Ilere, so far as con-
cerns the actor, the attempt is abandoned before it has been virtually
putin process of final execution ; and hence this abandonment is a
defence.! The offender has retrcated in such a way as to render it
impossible for evil consequences to ensue.

For the doctrine that abandonment of an attempt not yet put in
process of final execution is a defence, two reasons are given.?
Kirst, the ¢haracter of an attempt is lost when its execution is volun-
tarily abandoned. There is no conceivable overt act to which the
abandened purpose could be attached. Secoudly, the poliey of the
law requires that the offender, so long as he is capable of arresting
an evil plan, should be encouraged to do so, by saving him harmless
in case of such retreat before it is possible for any evil consequences
to ensue, Ncither society, nor any private person, has been in-
jured by bis act. There is no damage, therefore, to redress, To
punish him after retreat and abandonment, would be to destroy the
motive for retreat and abandonment.®

It is to be noticed, however, that as the atfempt is only provable
by some overt act, so the adbandomment of the attempt cannot be
proved by mere conjectural tests or by declarations of mental
change. As declaring an intention to de a thing is not an indict-
able attempt, so declaring an intention to give up an atterpt is not
an abandonment of the attempt. If it were otherwise, criminal at-
tempts, especially political, would cease to be indictable, for there
are few cases in which such criminal attempts, when in process of
execution, are not disavowed. There must be substantive acts
showing that the abandonment was real, just as there must be sub-
gtantive acts showing the attempt was real.

It should be remembered, alse, that if such abandonment is
caused by fear of detection it is no defence, if the attempt progress

! Bes 1 Hale, 618; Goff v. Prime, 26 nitere ut evitet poenam. 8i autem
Ind. 196. actum non consummatum est nec per-

7 Berner, Lohrbuch d. Strafrechis, p. fectnm : si gnidem quia woluit, sed
176. As to assaulis, see infra, § 605,  potuit, licwt posnitere, et non incidit

3 The Roman law strikes at the same in poenam. See, alse, Seneca Aga-
distinction: Gloss. ad L. 67. D. de¢ mem. v. 242 sg. Nam serz nunguam
furt. (47, 2.) Bi processum est ad est ad bonos mores via: Quem poeni-
actum: si quidem cobiummatnm est et peccasse, paene est innocens. See
<t perfectum, non potest postea poe- infre, § 225,
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sufficiently towards execution to be per se indictable before such
abandonment. Thus if a thicf, when moving his hand towards a
pocket, desists on seeing a detective, the offence is made out. To
the same effect, perhaps, may he cited two American decisions, in
which attempts at rape, abandoned before consummation, were held
indictable.? It is true that it may be ohserved that in these cases
the offence of felonious assault was complete, prior to the period of
abandonment. More exactly iilustrative of the principle is an Eng-
lish case tried before Chief Baron Pollock, in which it appeared that
the defendant, having lighted a lucifer match to set fire to a stack,
desisted on discovering he was watched. It was held, and properly,
that this abandonment of purpese was no defence.? It must also
be remembered that if an attempt—e. g., an assault—is frustrated

by force, such frustration is no defence.®
§ 188. Where the attempt is resisted at first, but the consum-

mation of the crime is assented to, the offender may be

When at-

indicted for the attempt. In rape and robbery we cane temptis

reeisted it

conceive of cases of this class. A man agsaults 4 woman may be in-

with intent to ravish. She resists
Here, if his intention was fo use

1 Lewis v, State, 35 Ala. 380; State
v. Hlick, 7 Jones N. C. GB. Bee, also,
State v. McDanlel, 1 Winston, 249,
And see, as qualifying above, Eelly v,
Com., 1 Grant (Penn.), 484, Bee dnfra,
§ 770,

2 R. ». Taylor, 1 F. & . 511. See
supra, § 181.

8 Stephen v. Myers, 4 C. & P. 349.
Infra, § 804,

In an Upper Canada prosecution for
an attempt to commit burglary, it was
proved thal two defendanty agreed to
commit the offence on a cortain night,
together with C., who, however, was
detained at home by his father who
guspected the design.  The defendants
were scen about midnight entering a
gate fifty feet from the honse; they
came towards the house to a picket
fenge in fromt, in which there was a

; but ultimately yields,

dependent-
iy tried,
force to the end, he is though

small gate, but there was no proof that
they eame nearer the house than twelve
or thirteen feet, nor did they pass the
picket gate. They went, as it was
supposed, to the rear of the house, and
were not seen afterwards., It was held
by the Queen’s Bench that fhere was
not sufficient establishment of a per-
gistence in the attempt to justify a con-
viction, the attempt appearing to have
heen voluntarily abandoned bhefors any
mischief was done. It was added, how-
cver, that if it appeared that such aban-
donment was not voluntary, but caused
by surprise and interruption from
others, and that but for such surprise
and interrnption they would have
carried ont their burglarions design,
there was ground for a convietion. R.
2. MeCann, 28 Up. Can. @. B. §17.

227



§ 191.] CRIMES. [BOOK 1.

comsumma- i digtable for the attempt,! though it is otherwise where

yielded to. he did not intend to use force.?
§ 189. Where the attempt is acquniesced in by the party injured,
through fraud or incapacity, the acquiescence does not

Acquics- . a3

PN bar the prosceution. N o

through It is clear that when the person injured is incapable
ran r

incapacity of giving assent, guch assent cannot be set up as a de-

no bar.
fence.*

II. INDICTMENTS.

§ 190. Inindictments for attempts the laxity permitted in assaults
Inindic.  Will not be maintained. No doubt it iz enough to charge
ment, the  that A. did ¢ make an assault” on B. But the reason
e B is that « assault” is a term which describes an act easily
sssaults  jefined ; which asserts a consumwated offence; and
hold geod.  which is always indictable, no matter in whai sense the

term may be used. DBut ¢ attempt’’ is a ferm peculiarly indefinite.

OHAP, VIIL] ATTEMPTS, [§ 192,

§ 192, At common law such facts musé be set forth as show that
the attempt is eriminal in itself? Attempts may be Indictment
merely in conception, or in preparation, with no causal must aver
connection hetwecn the attempt and any particular crime ; S nten of
in which case, ag has been seen, such attempts are not ®H°MmPts:
cognizable by the penal law. On the other hand, when an attempt
standg in such connecetion with a projected, deliberate ¢rime, that
the erime, according to the usual and likely course of events, will
follow from the attempt, then the attempt is an offence for which
an indictment lies. Now it is a familiar prineiplo of ¢riminal plead-
ing, that when an act is only indictable under certain conditions,
then these conditions must be stated in the indietment in order fo
show that the act is indietable. Nor does it make any difference
that the offence is made so by statute.? Thus statates make indiet-
able revolts and obtaining goods by false pretences; yet an indict-
ment, chareing simply that the defendant ¢ made a revelt,” or
“ obtained goods under false pretences,” would be scouted out of

It has no preseribed legal meaning. It relates from its nature to
an unconsummated offence. 1t covers acts some of which are
indictable and some or” which are not.

§ 191, Nor do decisions under statutes rule the question at com-

Nor do

men law. It is within the power of the English parlia-

statutory  ment, and, as it has frequently been ruled,” of the

rulings af-

fect ques-  legislatures of our American States, to pass statutes

tion &t

oon o declaring a particular act to be indictable, and providing
law. that it shall be enough to describe such act in the statu-
tory terms. When this is done by direction or implication, it ia
proper for the courts to hold, as has been done, that an indictment,
charging that the defendant did « attempt” to feloniously steal from
the house of A. B.,Sor *to commit a rape’” on A. B.[ is good.
But this does not touch the question at common law.

‘1 Bee tnfra, § D77; Btate ». Ilarti-
gan, 32 Vi. 607. For other cases see
supra, § 141.

2 [bid. ; Taylor », State, 50 Ga, 70,

1 See supra, § 146. That the attempt
may be indieted even though the
woman after first resisting ultimately
¥ields, see People ». Bransby, 32 N. ¥.
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5325; Btate r. Crose, 12 Iowa, 66 ; infra,
§§ 558, YT,

+ R. » Mayers, 12 Cox C. C, 31L
Supra, § 145, ’

& Sec Whart. Cr. P1. & Pr. § 50,

§ R. v. Johnson, 1 L. & C. 480,

7 See Lewis v, Btate, 35 Ala. 380.

court.¥ On the same reasoning, in an indictment for an attempt to
commit a erime, it i3 essential to aver that the defendant did some
act, which, directed by a particular intent, to be averred, would
have apparently resulted, in the ordinary and likely course of

things, in a particular crime.*

! Cumulation of inecidgnts in this
relation does not wvitiate. State o,

Hayes, 78 Mo, 243 ; State ». Thomas,

63 Cal. 544,

2 Whart. Cr. P1. & Pr. § 151.

3 Ibid. §8§ 151-2. Iufra, § 1227,

4 Bee, ag sustaining the conclusions
of the text, B. ». Marsh, 1 Den, C, .
505 ; Tt v. Powles, 4C. & P, 871; T,
8. ». Ulrici, & Dillon, 532; State ».
Wilson, 30 Conn. 500; Randolph o,
Com., 6 8. & R. 398 ; Mears v. Com., 2
Grant, 385 ; Clark’s Case, & Grat. 675;
Thompson ». People, 96 111, 158 ; Stata
v. Brannan, 3 Nev, 238; State v. Col-
vin, 80 N. C. 190; Anthony . Btate,
20 Ala. 27 ; Beasley ». State, 18 Ala,
b35; Trexler », State, 1% Ala. 21;
Lewis ». State, 35 Ala. 380 (under a

special statnte) ; State ». Johnston, 11
Tex. 22. '

The question, it should be remem.
bered, depends largely on the con-
struction of the statnte. In Massa-
chusetts, it is not necessary, in an
indigtment for an attempt to commit a
crime, within the Rev. Stat. . 133, §
12, that it should be directly charged
that the act attempted was a crime
punishable by taw, provided it appear
to be 50 from the facts alleged. In an
indictment for an attempt to burn a
brilding, it is not necessary o deseribe
the combustible materials nsed for the
purpoge. Com. v. Flynn, 3 Cush, b29.
See Com. », McDonald, 5 Cush. 365,
Com. ». Sherman, 105 Mass. 168. An
indictment has been sustained which
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§ 198, The cumulation of facts, therefore, to show the ¢riminal
charaeter of the intent, is not duplicity. Thus a Mas-
Cumnla- g5chusetts indietment under Rev. Stat. 133, § 12, is not

tion of

facts not  bad for duplicity, when, besides setting forth an * at-

daplicity.

charged that the defendont, with in-
teut to steal the persomal property of
a certain woman, the property “ heing
in her pocket and on Lier person,’’ did
* thrust, insert, put, and place his
hand upon the dress, near and into
the pocket of the said woman, without
Ler knowledge, and against her will,”
ete.  Com, v, Bonner, 97 Mass. 587.
And the Bupreme Court of the Tnited
States (U. 8. ». Simmons, 96 U. 8. §
380) has held that in an indictment
for soliciting or ineiting te the commis-
sion of a crime, or for aiding or assist-
ing in its commiszion, it is not necessary
to state the particulars of the incite-
ment or scligitation, or of the aid or
assistance. Harlan, J., citing Whart,
C. L. Tth ed. § 292; T. 5. v. Gooding,
12 Wheat. 460; T, 8, v. Ulrici, 3 Dil-
lon, 535. Bee, to same effect, State o.
Dent, 3 Gill & J. 8.

In Virginda, an indictment simply
averring ihat the defendant © did at-
tempt feloniously to wmaim,” ete., C. K.,
was held to be not sufficiently precise.
Clark’s Case, 6 Grat. 675, The indict-
ment * ghould allege,’” said Leigh, J.,
“some act dono by the defendant, of
such 2 nature as to constitnte an at-
tempt 1o commit the offence mentioned

tempt’’ to set firo {0 & building, it avers a breaking and

with force and arms, with an axe, ete.,
with a wicked intent on the dwelling-
house of D. H,, ete., In the night-time,
felonionsly and burglaricusly did break
and enter, and with the intent with the
szid axe to open und enter,’? ete., and
steal, “‘but said 5. H. did then and
there fail in the perpetration of said
offenes,” was held good as an indict-
ment for an attempt to commit burglary
at common law. Iackett r. Com., 15
Penn. Bt. 85, But seo Mears », Com.,
2 Grant, 385,

In England an indictment stated
that the prisoner ‘“did uolawfully
atternpt and endeavor fraudulently,
falsely, and anlawfully to obtain from
the Agrieultnral {(lattle Insurance
Company a large sum-of moncy, to
wit, the snm of £22 10s., with intent
thereby then and there to cheat and
defrand the said company,” ete. It
was held: Ist. That the nature of the
attempt was not sufficiently set forth
2d. That the indictment did not con-
tain facts amounting to a statewnent of
a misdemeanor, as the money was not
laid to be the property of any one.
R. ». Marsh, 1 Den. C. C, 505. See,
also, R. «. Cartwright, R. & R, 106.

Tt iz enough in England to charge

CHAP, VIIL} ATTEMPTS. [§ 196.

entering of the building? Ilence the attempt may be alleged to be
t0 commit more offences than one.?

. III. JURISDICTION.

§ 195, The question of jurisdietion, when an attempt is pur-
sued through fwo or more distinet sovereignties, is elsewhere dis-
cussed.? -

Tt is clear that such attempt is cognizable in the place where, 1t
not interrupted, it would have been oxecuted :* and from Attempte
the very mature of things, it must be cognizable in the fgﬁﬂ;&ﬁ.’bﬁ
place where the preliminary overt acts constituting the consumms.
attempt are committed.® : tion.

IV. BVIDENCE.

§ 196. As in consummated crimes the intent, which is here
ossential, may be inferred by the jury from facts.t Iutent to
Thus when an indictment alleges that a party attempted ve inferred

. ey . . from facts.
to set fire to a dwelling-honse, with intent to burn it, by
attempting to ot fire to another building, the jury are authorized
to infer the alleged intent from the evidence of the attempt to set
fire to the other building” It bhas been ruled, however, where al
prisoner burned a hole in the gnard-house where he was conﬁno?d_,
in order to cscape, and with no intent to consume or generally in-
jure the building, that this was not an attempt to burn the house.?
And it is settled that there can be no convietion of an attewpt to
murder, unless an intent to kill be specifically shown.®

Utley, 82 N. . 586. And so in Mis- & P. 274; B. v. Jomes, 8 C. & P. 258;
gonri. State ». Hughos, 76 Mo. 323. People ». Beotf, 6 Mich. 287.

Contra, Btate v, Wilson, 30 Conn, 500 ! Com. ». Harney, 13 Meot, 422.
Clark’s Case, 6 Grat. 675. In Stale n. 8 Jenking ». Btate, 53 Ga. 33.

in the indictment.” See Ridenour v.  that the dofemdant ** the goods aod
Btate, 38 Ohio 5t. 292, cited tmfra, § chattels of C. D., in -the dwelling-
582. 1In Pennsylvania, the same ruls house of the said C. D., situate in the
exists in reference to comrmon Iaw in- borough of B., did attempt feloniously
dictments for attempts. Randolph v, to steal, take, and carry away.”’ R,
Com., 6 8. & B. 398, In the same State, v. Jobnsen, 1 L. & C. 488, Seo R. v.
an indictment charging that 8. A., on, Bullock, Dears. 653; R. v. Marsh, 2
ete., ““in the night-time of the saidday Den. C. . 505; 3 Cox C. C. 570. So
aforesaid, at, ete., did attempt to eom-  alsp in New York and North Caroling.
wit an ofience prohibited by law, to wit, People ». Bush, 4 Hill, 133; State v.
230

Womack, 31 La. An. 635, it was held % Rut see Luke v, Btate, 49 Ala, 30.

not enough to aver that the defendant
# atterupted’” to commit a larceny.

i Com, ». Harney, 10 Met. 422,

2 Ihid.; R. u. Fuller_, 1R &P,
150.

3 Bee infra, § 288.

¢ R, v. Collins, L. & C. 471; 9 Cox
C. C. 497.

§ (riffin ». People, 28 Gia, 493,

b See supra, § 176; B. Howlett, 7 C.

10 State v. Neal, 37 Me. 468 ; Reed v,
Com., 22 Grat. 924 ; Seitz v. Btate, 23
Ala. 42; Simpson . State, 59 Ala. 1;
Morman ». State, 24 Miss, 54; State .
Stewart, 29 Mo. 519 ; Wilson . State,
4 Tex. Ap. 637; infre, § 641. This
point is further jllustrated under. the
statutes making epecific intents neces-
gary to murder in the.first degree,
infra, § 384,
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Whether when the intention is to hurt B., and the hurt falls on

C., the defendant is indictable for an attempt to hurt C., has been
already incidentally noticed.! But whatever may be said on this
difficalt question, we may regard it as settled, that when the indiet-
mcent avers an attempt to do a particular act, there is 2 fatal variance
if the act proved does not logically fall within the range of the act
laid.?
Adaptation § 197:, If the instrument by which an attempt is
primd facie  ©lected i apparently adapted to the end (e. g.,a gun to
Case, shooting), this is a sufficient premd facie case. The
defendant must prove that the gun was not loaded and known not
to be so.3

V. PRINCIPALS AND ACCESBARIES,

§ 198. All confederates in the attempt, whether present or absent
Al oonfed. M the m:ert acjcs, are responsible as principals, when the
erategarc  attempt is & misdemeanor.4
principals:  Hence an averment that three joint defendauts, in an
indictment for an attempt at larceny, “ put their hands” into the
prosecutor’s pocket, may be sustained by evidence that while all
participated in the act, only one put his hand in the pocket.

If the atiempt is a felony, co-defendants are responsible accord-
ing to the laws of principal and accessary.

VI. VERDICT.

§ 109. The topic of verdict, in cases where an assault or attempt
At common 18 Proved on an indictment for a greater offence (e. g.,

law no ver- felony), is elsewhere noticed.” It may now be speeially
dict of an .

attompt on stated, that while by the old common law there can be
an el technically no conviction of an attempt on a count for

completed  felony, this power is given o juries in many jurisdictions
by statute.® But unless the attempt be averred in the

1 Supra, §§ 109-120. JFafre,§ 645a. 4 R.o. Wyatt, 39 L. J., M. C. 83; R.
2 R. v. Bollivan, C. & M. 209; R, ¢. o Hapgood, L. R. 1 C. €. 221: Ukl .
Kelly, 1 C. & Dix, 186; R. ». Mogg, 4 Com., § Grat. 08. Infra, § 223.
C. & P. 364; Btate v. Boyden, 13 Ired. & Com. » Fortane, 105 Mass, 52,
505 ; Ogletres ». State, 28 Ala. €93; ¢ See R. ». Hapgood, L. B. 1 C. C,

People ». Woody, 48 Cal. £80. 221; Collins v, State, 3 Heisk. 14.
5 Caldwell -». Btate, 5 Texas, 18, ? YWhart, Cr. PL. & Pr. § 251,
Supra, § 182, ® Whart. Cr. P1. & Ev. §§ 245-50,
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in the indictment, there ean be no conviciion of the aticmpt on
statutes which simply give power to convict of minor offences in-
closed in major.!

' Tt has been beld in England, that under an indictment charging
H. with rape, and U. with aiding and abetting, II. could be con-
victed under the stab. 32 & 33 Viet. ¢, 29 of attempting to commit
the rape, and U. of aiding him in the attempt.®

Whether an attempt merges in a consummated crime is bereafter
congidered.? '

VII. PUNISHMENT OF ATTEMPT.

§ 200. For the reasons heretofore given, the punishment of an
attempt should be less than that of the consummated Punish.

erime. 'The attempt involves neither the duration of pre- ment
meditation, nor the obduracy of purpose, which belong ?23%utﬁa];e

to the erime when complete. And the policy, of the law gﬁguﬁ'{l_

is, by assigning more lenient punishment to the incom- mated
plete offence, to arrest offences In the process of comple- '
tion. This view, so long neglected in English law, and which
English and American judges, acting on what is called tho pre-
ventive policy, even now sometimes lose sight off 1s essential to a

sound ethical jurisprudence.®

485-7. So in N. Y. by Pensl Code of 2 R. ». Hapgood, L. R. 1 C. G. 22L.
1882, § 6. See R. v Bird, 2 Den. €. 3 Infra, §§ 64lo, 1345, In New
C.9%4: R. = Reid, 2 Den. €. C. 89; York by the Penal Code of 1882, there
State ». Wilson, 30 Conn, 500 ; Hill v. is no acquittal from merger of attempt,
State, 53 Ga. 125; Wolf v. State, 41 § 685. )
Ala. 412, 4 Supra, § 10,

! Whart. Cr. PL. & Pr. §§ 240-50. § Bgo Geib, uf supra, § 59,
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CHAPTER IX.

ACCESSALRYSHIP, AGENCY, MISPRISION.

I, 8raTvTory CHANGES.

Common law recently modified by

statutes, § 205,
IL. PRINCIPALS.

Principal in first degree is actual
perpetrator, § 206,

Presence is not neccssary when
egusal conneetion s immediate,
¢ g., when agent is irresponsi-
ble, § 207.

Accessary before the fact cannot
be convicted as prineipal, § 208,

Non-resident party may be liable
for agent’s acts, § 209,

Wife not ordinarily co-prineipal
with husbanid, § 210,

Principals in the sccond degree are
those present aiding and abet-
ting, § £11.

Mere presence does not involve
eomplicity, § 211 a.

Capacity to execute not always
essential, § 2118,

Confederacy must be real, § 211 .

Mere sympathy not eonfederacy,
§2lid

If principal i irresponsible, indjct.
ment should not be for atding
and abetting, § 212,

Coufederacy with eonstructive pre-
sence may constitute prinecipal,
§ 213,

But act must result from confeder-
aey, § 214,

In duels 21l are prineipals, § 215.

Perzons abetting sulcide are prinef-
palg in murder, § 216.

Persone executing' parts of crime
geparately are pﬁnEipa]s, § 217,
Persone outside keeping watch are

principals, § 218,

234

An sbettor must be near enough to
give assistance, § 214,

Persons confederating for wrongful
purpose are chargeable with ine
ridental felony, § 220.

Distinetion between two dcgreeé'

only egseutial when punishment
vuries, § 281,

Conviction of prineipal in the first
degree nota condition precedent
Lo frizl of principal in second
degree, § 223,

¥r misdemeanors all are principals,
§ 233,

And so as to treason at common
law, § 224,

I, ACCESSARIES REFORE THOE FapT.”

Commanding und counselling con-

stitute accessaryship before the.

fact, § 225,

Several instigators may be com-
blned, § 225 q.

Must be causal connection, § 296,

Bilent acquicseence is not counsel-
ling, § 227,

Countermanded advice does not
implicate, § 228,

Avecssary not lisble for collatersl
crime, § 220,

Relntive guilt of uccessary snd
principal, § 250.

Asgistance wust be rendered kKnow-
ingly and really, § 231.

Detectives not accessaries, § 2814,

May be accessary hefore the fact to
munslaughter, § 232,

Aceessary before the fact need not
be originator, § 253,

Quantity of aid immaterial, § 234.

Conditiong of time itntuaterial, §
235.

[BooK 1. CHAP. 1X.]

Grade of guilt not necessarily the
same, § 236,

Conviction of principal no lenger
a prerequisite, § 237,

Indictment must pariicularize of-
fence, § 288, *

Verdict must specify grade, § 239,

Attempts, § 240,

IV. ACCHSSARIES ARTER TRE FAcCT.

An aceessary after the fact is ohe
who subscquently assists or com-
forts the felon, § 241,

Knowledge of principal’s guilt is
eseential, § 242,

Wife is not o linble, § 243,

ASSIBTANCE: INSTIGATION. 8 205.

Conviction of principal primé facie
evidence of guilt, § 244,
Indictment must be gpecifie, § 245,
V. PrixcIral’a LIABILITY FOK AGENT.
Whare the agent acts direetly nnder
prineipal’s commands, principal
lable, § 246,
S0 when agent s in line of princi-
pal’e businese, § 247,
Non-resident priocipal infra-terri-
torially lisble, § 348.
VI. MIspRISION.
Misprision of felony is concealment
of felony, § 249,

1. STATUTCORY CHAXGES.
§ 205, By the English common law, whenever there is a statutory

distinction of punishment between principals in the first

Commaon

and principals in the sccond degree, a party charged 88 law recent

1y modifled

principal in the first degree cannot be convicted on evi- i bice,
dence showing him to be principal in the second degree.

By the same common law, there

can be no conviction of an acces-

sary on an indictment charging him as principal. The obstructions
of justice cansed by these subtleties have Jong been deplored ; and
while in several of the States of the American Union itis already
provided by statute that accessaries before the fact are to be pro-
ceeded against as principals ;! in other States, and in England, the
change will probably not be long delayed. So far as concerns
principals in the first and principals in the second degree, the die-
tinetion is vow almost universally obliterated.? In the present
chapter, however, in view of those jurisdictions in which the com-
mon law in this relation remains, the topic will be discussed as at

common law.

I In New York, by the Penal Code
of 1882, § 30, accessarics before the fact
are made principals, while accessaries
after the fact include, in additien to
the eonnnon law definition, one who
harbors an offender having reasonable
ground to believe such offender is lable
to arrest, or has heen arrested, iz in-
dicted or convicted, or has committed a
felony. Soin Kansas. State v. Mosley,

31 Kan. 355. And Alabama. Wicks »,
State, 44 Ala. 398,

# Aceording te Bir J. F. Stephen,
t there was (by the old law) no distine-
tion between principals and accessaries
in treason and misdemeanor, and the
distingtion in felony made little dif-
ference, because ail alike, priceipals
and accessaries, were feloms, and as
such punishable with death.” 2 Hist.
Cr. L. 231.
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§ 207.] CRIMES. | BOOK E,

II. PRINCIPALS.

Prineingl NI
P ;rr;&ale_ 1 § .206. A prfnclpal in the first degree, at common
EE'{&;?W. aW; 1s one who is the actpal perpetrator of the criminal
petrator., act.

Presence § 207. To constitute, however, this grade of offence,

. ..
f‘“?wn;i‘?; it 18 not necessary that the party should have committed

caugal con- i i '
caual con the aet with his own hands, or be actually prezent when

immediat, the offence is consummated ;2 for, if one lay poison pur-
;g.gm“‘lfhf posely for another, who takes it and is killed, he who
responsl- lays the peison, though absent when it is taken, is &

prineipal in the first degree® Such, also, is the case
with a party who malicious!y turns out a wild beast intending to
kill any one whom the animal may attack.® A party, also, who
acts through the medium of an innocent® or insane medium, or a
slave ig guilty, though absent, as principal in the first degroe;®
while he would be guilty only as accessary before the fact at com-
mon Jaw were the agent a respongible and conseious confederate.?
Thus, in Sir William Courtney’s ease, Lord Denman, C. J., charged
the jury: ¢ You will say whether you find that Courtney was &
dangerous and wischievoas person ; that these two prisoners knew
he was so, and yet kept with him, aiding and abetting him by their
presence, and conferring in his acts ; and if you do, you will find
them guilty, for they arc then lable as principals for what was

CHAP, IX.] ASSIBTANCE: INSTIGATION. [§ 209.

done by his hand.””* If, therefore, a child under the age of discre-
tion? or any other person excuscd from the responsibility of his
actions by defect of understanding, ignorance of the fact, or other
cause, be incited to the commission of murder or any other crime,
the incitor, though absent when the act was committed, i3 ex neces-
sitate liable for the act of his agent, and a principal in the first
degrec® Bo if A., by letter, desire B., an innocent agent, to
write the name of ¥ W. 8. to a receipt on a post-office order, and
the innocent agent do it, believing that he is authorized so to do,
A. is a principal in the forgery; and it makes no difference that
by the letter A. says to B. that he is “at liberty” to sign the
name of W. S., and does not in express words direct him to do go.t
But if the agent be aware of the consequences of his act, he is a
principsl in the first degree, and the employer, if he be absent
when the act is committed, is an accessary before the fact.”

§ 208, At common law, one indicted as principal cannot be con-
vieted on proof showing him to be only an accessary

Accessary

before the fact,® nor the converse.' before the
. . fact cannot

§ 209. A non-resident party, though at the time an be convier
“ed as prin-

inhabitant of a foreign State, may be at common law .7
responsible as principal for his agent’s criminal acts mot o .

-amounting to felonies, in a particular jurisdietion,® while dest party
- a B
as to felonies he would be an accessary before the fact. Tiaje for
And a party who, thirty miles off,and in another county, ageat’s

! 1 Hale, 233, 615; Stephen’s Dig.

art. 35 ; Rountree v State, 10 Tex, Ap. '

119 ; Cook v. State, 14 Ibid. %6.

2 Qeo Pinkard o. State, 30 Ga. 757 ;
Berry w». State, 4 Tex. Ap. 492; Byles
». Btate, Ibid. 505 ; Bharp v. Btate, 6
Ihid. 650 ; Bmith ». Biate, 37 Ark. 274,
Infra, § 219.

2 Vaux's Case, 4 Co. 44%; Stephen’s
Dig. art. 35; Fost. 349; R. ». Harley,
4C. & P.369; R. v. Kelly, 2 C, & K.
379 ; R. ». Holloway, 2 Den. 247: R. ».
Williams, 1 C. & K. 589 ; 1 Den. C, C.
39; People », Bush, 4 Hill, 133, &ee
Pinkard ». State, 30 Ga. 757 ; Green n.
Btate, 13 Mo. 382; Collins ». State, 3
Heisk, 14,
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* Fost. 349 ; 1 Hale, 514,

8 Supra, § 161; R. v. Mazeau, 9 C.
& P. 676; R. ». Michael, 9 C. & P.
366; 8. C., 2 Moody C. C. 163; R. w.
Cliferd, 2 C, & E.201; R. », Bleesdale,
2 ¢ & K. 764; Com. v, Hill, 11 Mass.
86; People +. Peabody, 25 Wend. 472;
Adamg ». People, 1 Comstock, 173 ;
Colling », State, 3 Heisk. 14; Stats o.
Fallkersom, Phillips N, C. 233.

5 1 Hale, 19; 4 Bla. Com. 23; R. ».
Giles, 1 Moody €. C. 166; R. v. Tyler,
8 €. & P. 616 ; Blackburn v. State, 23
Ohic 2, 1486,

? Rerry v. Btate, 10 Ga. b11.

& Supra, § 161,

3 Infra, § 280.

t Hawk. o 1,8 7; B. ». Mears, 1
Boaton Law lep. 205,

2 State v. Learned, 41 Vt. 585 ;
Blackburn ». State, 23 Ohic Bt. 148,

3 Fost. 840; 1 Kast P. C. 118; 1
lawk. ¢ 81, 8. 7: R. ». Palmer, 1 N.
R. 96; 2 Leach, 875; R. ». Giles, 1
Mood. C. C. 166; R. v Michacl, 2 Mood.
(. C. 87; 9 C. & P. 356; R. =. Manley,
1 Cox C. C. 104; Com. w». Hill, 11
Mags., 136 : Collins v State, 3 Heigk.
14.  Supre, § 161
4 R, v Clifford, 2 C. & K. 201, Bee,
algo, B. w. Palmer, 1 Russ. Cr. 63
Stephen Cr. Law, art. 36,

£ R, » Soares, R. & R. 25; R. v
Stewart, R. & R. 363 ; Wixzon ». Pecple,

5 Park. C. R. 119 ; or, if he be present,
a principal in the second degree.
Fost. 349, Bee R. v. Manley, 1 Cox C.
C. 104; Montague v State, 17 Fla.
662, '

8 R. v, Fallon, § Cox C. C. 242;
State v. Wyckoff, 2 Vroom, 65 ; Hughes
v. State, 12 Ala, 458; Josephine o.
State, 39 Miss. G13; Walrath ». Btate,
§ Negh. 80, BSes for other cases infra,
§§ 248-245.

1 1 Leach, 515; 1 East P'. C. 352; R.
¢. Plant, 7 C. & P, 575 ; Btate ». Lar-
kin, 49 N, H. 39, fee Htate v. Pewer,
65 N. (. 572 Hately v State, 15 Ga.
346,

8 Infra, §§ 278-280.
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§ 211] ORIMES, : [Book 1,

signals to another, by fire on a mountain, when to commit a hich.
way robbery, is principal in the robbery.! ”

§ 210. If a husband and wife commit a murder jointly, they may
‘ng-e not be regarded, so it has been held, as co-principals, on
g{"}p‘rlflurc'ff’ the ground that the doctrine of presumed eocrcion does
pal with not ap}')ly to murder.® And so a wife may be convieted,

1 13 said, as an accessary before the fact to the husband.

But the weight of opinion is to require proof of independent con-
sent on purt of the wife.*

ITI. PRINCIPALS IN TIIE SECOND DEGREE,

§ 211. Prineipals in the second degree are those who are pre-

Prineipals sent aiding and abetting the commission of the offence.
E‘;fi’é(?‘;‘fe :As has been elsewhere shown,’ the assistant (principal
those pre- 1D the second degree) is distinguished from the principal
Ef\fﬂ M. the first degree in this, that the latter directs the un-
ing 251:;}- law%‘ul af:t, the former assistz it; the action of the lat-

- teris primary, that of the former is subsidiary, Ilence
the principal in the first degree is spoken of by the cld writers as
cansa principalis, while the principal in the second degree is spoken
of as causa secundaria, or secondary cause. The principal in the
second degree, or assistant, is distinguished from the accessary be.
fore the fact, not merely beeause the former is present, and the lj:itter
absent, ab the commission of the offence, but because the accessar:
bel'o.re the faet, or instigator, acts deliberately ; and so, with ri
med}ta,tion, though it may be not so cool and long, does ,the ri}:lci-
p'al in the first degree ; while the idea of such extended preufedita,-
tion ig no!; uecessary to the principal in the second degree, or assist-
fn}t, v.:ho 18 not supposed, as is the instigator, to exercise ‘an organ-
izing influence on the principal in the first degree, and who may be
emp!oycd or induced to assist the latter without any previous con
cl?pii]OIl'Of what the eriminal act is intended to be. But unless thej
fhstmchon 1s imposed by statute, it has ceased to be of practical
interest, since prineipals in the second deoree may be convicted on
indictments charging them in the first deggae.6

1 State ». Hamilton, 13 Nev. 384. Bmith, 8 Cox €. €. 27: R, v. Ward-

}}‘;}:}a, §218. roper, Ibid, 284,
R. v. Manning, 2 C. & K, §37. ) & 9 Cent. L. J. 205
8 Ihid. § fnfra, § 221.

+ Supra, §§ T8 o seq. Bes R. v,
238

CHAP. IX.} _ ASSISTANCE : INSTIGATION. [§ 211 a.

§ 211 a. Morely witnessing a crime, without Intervention, does
not make a person a party to its commission, unless his
interference was & duty, and his non-interference was Prosence
one of the conditions of the commission of the crime; involve.

. . . complicity.
or unless his non-interference was designed by him and
operated as an encouragement to or protection of the perpetrator.!
A person, for instance, in order to produce a collision on a railread,
starts a car on the top of a high grade. A switch-tender, appointed
to wateh and adjust a particular switch, could avoid a collision by
turning the switch, bus intentionally refuses to do so. In such case
he is an assistant in the homicide, if & homicide ensue.? A watch-
man appointed to guard a bank sees burglars approach, and lets
them pursue their work without interruption. By so doing he be-
comes assistant in the felony. But unless this abstention from in-
terference removes a check which would otherwise prevent the
commission of the crime, and is therefore equivalent to a positive
act of assistance, the person so abstaining does not become & party
to the crime. He may be indicted for his neglect in not assisting
the officers of the law in arresting the offenders. But he is not
indictable as concerned in the offence which the offender in question
commits.® 1lence, although a man be present while a felony is com-

1 fnfra, § 214; 1 Hule P. C. 43%; intellectnal aid (or psychical, to take

Fost. 350.

As to how far presence at a prize
fight involves complicity, see R. v. Or-
ton, and R. », Coney, cited ufra, § 372,
and remarks in London Law Times,
Dee. 37, 1881, That s woman assist-
ing in a rape may be principal, sce
infra, § 953 a.

A distinetion is taken between physi-
oal and intellectnal help, the latter be-
ing supposed to be help purely in words,
or signs of encouragement, It should
be obzerved, Lowever, that all physi-
eal help is intellestual. A participant
in a fight, for instance, to take an ex-
trame cuse, sees a weapon offered to
him by & person who is invisible. Here
ig physical aid inits most naked shape,
since the person offering the aid is not
even seen. Iut it is at the same time

the German term), since it gives the
combatant reason to believe that hehas
a friend near ready fo see him through.
It is encouragement as well as assisi-
ance. 9 Cent. L. J. 206; W. 8. ». Nev-
creon, 1 Maek, 152; U, 8. v. Jones, 3
Wash., C. C. 200 ; Btate ». Hildreth, 5
Ired, 440 State ». Farr, 33 lowa, 573
Batler v. State, 2 Duv. 435; Jones v.
State, 64 Ga. 697;: Laurence v. State,
68 (ta. 289 ; Bmith ». State, 37 Ala.
472 ; Coles v. State, 9 Tex. Ap. 173;
Haneoek ». Btate, 14 Thid. 393 ; People
v. Woodward, 45 Cal. 293.

2 Supra, § 131 ¢ infra, § 348.

2 ¢t is no criminal offence to stand
by a mere passive speclator of a crime,
even of & murder.” Hawkins, J., R.
». Coney, cited fnfra. - See Washington
v. State, 68 Ga. 570
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§ 211 4.1 CRIMES, [BOOK I.

mitted, yet if he take no part in 1t, and do not act in concert with
those who eommit it, he will not be a prineipal in the second degree
merely because he does not endeavor to prevent the felony or appre-
hend the felon.!  Something must be shown in the conduct of the
bystander, which indieates a design to encourage, incite, or in some
manuer afford aid or consent to the particular act; though when
the bystander is a friend of tho perpetrator, and knows that his
presence will be regarded by the perpetrator as an encouragement and
protection, presence alone may be regarded as an encouragement.?
“ Where presence may be entirely accidental, it is not even evi-
dence of aiding and abetting. Where presence is primd facie not
aceidental, it is evidence, but no more than evidence, for the jury.’
Tt is not necessary, therefore, to prove that the party actually aided
in the commission of the offence ; if he watehed for his companions
in order to prevent surprise, or remained at a convenient distance
in order to faver their escape, if necessary, or wag in such a situa-
tion as to be able readily to come to their assistance, the knowledge
of which was calculated to give additional confidence to his com-
panions, in contemplation of law he was aiding and abetting,*

§ 211 5. Nor iz it necessary that the principal in the second de-
gree should Lo personally capable of committing the of-

Capacity to . f
exceutenot fence.® Thus a person incapable of rape may be prin-
always M - .
eseortial,  €ipal in the second degree to rape;® an unmarried man

} 1Hale, 439 ; Fost, 3560 ; Connaughty 307; L. R. 8 Q. B. D. 534; 15 Cox C,
v. Btate, 1 Wis. 169 ; Butler ». Com., 2 C. 46; infre, § 372. Bee R. ». Young,
Duv. 435 ; Plummer ». Com., 1 Bush, 8 C. &P, 644; R. ». Perkins, 4 C. &
76 ; Hilmes v. Btroebei (Ky. 1884), 18 P. 437; R. v, Taylor, cited infra, §

CHAP. 1X.] ASSISTANCE: INSTIGATION, s 213.

may be principal in the second degree to bigamy ;' a eripple decoy-
ing into a trap one whom he could not even strike, may be guilty
of homicide ; and one who cannot write, but supplies knowingly
the materials, may be guilty of forgery.?

§ 211 ¢. The confederacy must be real. Thus if one of the
parties to a proposed burglary enter the house, not in Confeden
order to steal, but to entrap the other party, the latter, acy must
who has mot entered the house, is not indictable for P°T*
burglary ;* and as has becn just seen, mere presence at the com-
mission of a crime dees not imply complicity.*
© § 211 d. Mere sympathy, also, even by a bystander, does not
by itself constitute eonfederacy.® Ilence mere consent wpere gym-
to a crime, when no aid is given,_and no encouragement ggﬁ?g’d‘;g‘
rendered, does not amount to participation.® It isother. acy.
wise in respect to such silent assent to a statement of another to a
third party as amounts to an approval.”

§ 212, We have already seen that he who acts through an irre-
sponsible agent is liable as prineipal.® It follows, there- I peinet
fore, that & person so acting i3 not liable as principal in pal is irve-
the second, but as principal in the first degree. Ilence, SPoreible,
if a principal in a transaction he not liable under our g‘éol.‘z_lrda’i‘gf
laws, another cannot be charged merely for aiding and fogand

. . . Letling,
ahetting him, unless such abettor do acts which render g

~ him liable as principal.?

§ 213. Any participation in a general felonious plan, previded
such participation be concerted, and there be coustructive pres.
ence, is enough to make a man principal in the second degree, as

Rep. 126 ; People o. Ah Ping, 27 Cal.
459,

? R. ». Taylor, L. R. 2 C. . 147; R.
v. Cruse, 8 C. & P. 541; R. » Atkin-
som, 11 Cox C. C., 530; King ». State,
21 Ga. 220 ; Wright ». Btate, 42 Ark,
84. Bee White ». Paople, 81 1N, 333
Clem v. State, 33 Ind. 418 ; State ».
Farr, 33 Iowa, 553 ; Walrath ». State,
& Nob. 80; Connaughty v. State, 1 Wis,
1469 ; People v. Woodward, 45 Cal. 283
Bavage ». State, 18 I'la. 909,

3 Cave, J. (after citing Foster, 350)
in R. ». Coney, L. R. 46 L. T. N, 8.
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227,

* Jorv. Arch, 4; Thompson », Com.,
1 Mete. (Ey.) 13; State v. Douglass,
34 La. An. 523.

5 R. v. Potis, R. & R. 353; R. v,
Crisham, €. & M, 187; . 8. » Sny-

der, 4 McCr, 618; U. 5. v. Bayer, 4 Diil-,

lon, 407 ; 13 Bank. Reg. 403 ; infra, §
1340 a. As to suicide, gee infrd, § 216.

& Audley’s Case, 5 How. St. Tr. 401 ;
R.w Gray, 7C. & P.164; R. v Oris-
ham, €. & M.-187. See as to an infant
co-defendant, Law. ». Com., 75 Va.
285,

! Boggus v. State, 34 Ga. 275. Supra,
§ 69,

 Tafra, § 21T,

8 People v. Colling, 53 Cal. 185, That
& detective iy not a confederate, see
supra, § 149 ; Price v. People, 109 Il
1090,

€ Supra, § 211,

& Infra, §§ 227, 1402; R, ». Taylor,
L.R.2 C.C, 147; 13 Cox C. C. 681
Com. v. Cocley, § Gray, 300; Plummer
v. Com,, 11 JBush, 76; Clem ». State,
33 Ind. 418; Connanghkty v. Btate, 1
Wis. 169; Guilford ». Btate, 24 Ga.

VoL. IL.—16

315; Martin ». State, 25 Ibid. 315,
State ». Cox, 65 Mo. 29; People o,
Leith, 52 Cal. 521, As to sympathetio
spectators at prize fights, see infra, §§
372, 373, 1465 a. As to sympathetic
nentrals, infra, § 1902,

5 Whito ». People, 81 IIl. 333; Tul-
lis ». State, 41 Tex, 5588.

T Infre, § 1170,

8 Supra, § 207. See, also, R. », Ty-
ler, 8 C. & P. 616.

? 1. 8. v Libby, 1 W. & M. 221, See
T. 8. v. Crane, 4 McLean, 317.
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§ 214.] ORIMES. {BOOK 1,

to any erime committed in execution of the, plan.!  Thus, if several
Confeder. 200 in concert 4o steal o man’s goods, and he is induced
acy with Dy frand to trust one of them in the presence of others

LONELrUe- . P
tive pres-  With the possession of the goods, and then another of the

coustitute  PATEY entice the owner away so that he who has the goods
privcipal.  may carry them off, all are guilty as principals.? So, it
has been ruled, that to aid and assist a persen to the jurors unknown,
to obtain money by ring-dropping, makes the party principal in the
second degree, if the jury find that the prisoner was confederate
with the person unknown to obtain the money by means of this
practice.* And so confederates watching outside, the object being

to effect & murder, incur the same guilt as the confederate by whom
the blow is atruck 4

CHAP. IX. | ABSISTANCE: INSTIGATION, (& <14,

felony, and upon an alarm run different ways, and one of them
maim a pursuer to avoid being taken ; the others are not to be con-
sidered priveipals in such aet.! Persons, also, juterfering in hot
blood in a fight, which was started by the immediate parties delibe.
rately, may be guilty only of manslaughter, while the immediate
partics are guilty of murder.® And when H. and 3. broke open a
warehouse and stole thereout thirteen firkins of butter, cte., which
they carricd along the street thirty yards, and then called the
prisoner, who was apprised of the theft, and he assisted in carry-
ing the property away; he was held not a principal, the felony
being complete before he interfered.® And it may be, therefore,
generally declared that a confederate is not responsible for a crime
which is not a probable and natural result of the confederacy, unless

§ 214. But the act, in order thus to be imputed to all the con.

But act

federates, must be the result and in execution of the con-

must result federacy ;% and if the crime is committed by a confede-

from con-

federncy. ~ T8%6 a3 collateral to an escape after the plot is exploded ;6
a8 when several are out for the purpose of committing a

1 Infra, §§ 218, 1404 ; Btephen’s C.
L. 27; Bissinghurst’s Case, 1 Hale P.
C. 462; R. v. Manners, 7 C. & P. 801 ;
Com.», Knapp, 9 Pick. 496 ; Norton ».
Peopls, 8 Cow. 137; McCarney v, Peo-
ple, 83 N, Y. 408; Trim ». Com., 18
Grat. 983; Breese 9. State, 12 Oh. St.
146; Green ». State, 13 Mo, 382; Sel-
vidge v. State, 30 Tex. 60; Millar ».
State, 15 Tex. Ap. 125; People o.
Brown, 58 Cal. 345. Bee State v. Bu-
ckanan, 35 La. An, 83,

* R. v. Btandley, R. & R. 305; 1
Russ. 24; R. . Tassey, 7 C. & P. 282;
R. ». Lockett, Ihid. 300,

® R. » Moyre, 1 Leach, 314; R. v,
Btandley, R. & B. 305 R, v. Passey, 7
C. &P.282; I, . Lockett, Ihid. 300,

In R. v. Jeffries, 3 Cox C. . 85,
Cresswell, J., after conferring with Pat-
teson, J., held that if A., one of two con-
federates, nnlock the door of a room in
wlich alarceny iz to be completed, and
then go away, and B., tho other con-

federate, comes, and steals the goods,the -
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former i3 not a principal in the theft.
This, however, iz disapproved in State
v. Hamilton, 13 Nev. 385, and, sup-
posing that the aid rendered by A.
promoted the execution of the felony,
it is in conflict with cases above stated.

¢ Mitehell v, Com., 33 Grat. 845. Ju-
fra, § 218,

& Bee infra, §9 220, 397 ; R. v, Hodg-
son, 1 Leack, 7; Duffey’s Case, 1 Lew.
184; R. v Cruse, 8 ¢ & P. 541 3 R.ow.
Price, 8 Cox C. C.98; R. v Taylor, L.
R. 2 € C 147; U. 8. v Gibert, 2
Bumn. 18; Com. v. Camplell, 7 Allen,
541 ; Btate w». Lucas, 55 lowa, 321;
People ». Knapp, 26 Mich. 112; Peo-
Ple v. Woodward, 45 Cal, 203 ; Mercor-
smith ». 8tato, 8 Tex. Ap. 211, See
Eroese v. Btate, 12 Ohio St. 1456, and
cases cited infra, §§ 218, 220; supra, §
211 .,

& R. v. Collison, 4 C. & P. 665; R. .
Howell, 9 . & P. 437 ; People v. Knapp,
26 Mich, 112,

* There can be no criminal responsi-

such crime was committed with his assent.t

bility for anything not fairly within the
commeon enterprise, and which might
be expectod to happen if oceasion should
arisa for any one to do it. In other
words, the principle is quite analogous
to that of ageney, where the lisbility is

measured by the express or implied au--

thority. And the authorities are guite
clear, and reasonable, which deny any
liability for acts done in escaping,
which were not within any joint pur-
posa or comobination.” Campbell, I.,
People v. Knapp, 26 Mich, 112

An interesting guestion, already dis-
cussed in some of its relations (see
supre, § 187), arises where one confede-
rate abandons the snterprise before the
homicide is committed, Such aban-
donment, it has been held, is nodefenca
whero notice of it is not given to his
associates before the blow is swuck.
Btate v Allen, 47 Conn. 421,

B. iz indicted for inflicting on C. an
injury dangerous to life, with intent to
murder. A.is indicted for aiding and
abetting B. A, must be shown fo have
kuown that it was B.’s Intent to mur-
der C., and it is not enough to show
that A, helped B. in what he did.

Steph. Crim. Dig. art. 37, citing B. ».
Cruse, 8 C. & P, 546,

1 R. ». White, Russ. & R. C. C. 99,
K. v Skeet, 4 F. & F. 931; R. ». Colli-
son, 4 C. & P. 565; R. = Haowell, § C.
& P. 437. In State & Absence, 4 Port.
397, the maiming was part of an-attack
which the defendants were concerned
in making; and the court erréd in
holding that the mayhem was not im-
putable to all the defendants,

% State v. King, 2 Rice’s 8. C. Dig.
106. Bee infre, §8 479, 494

8 R. » King, Russ. & R. C. G. 352
R. ». McMackin, Russ. & R. C. C. 333,
Supra, § 160, .

4 See infra, §§-220, 397, 478; R.w
Murphy, 6 C. & P. 103; R. ». Franz, 2
F. & F. h80; R.v.Horsey, 3 Ihid. 287 ;
R. v, Bkect 4 Ihid. 931; B. ». Haw-
kins, 3 C. & P. 332; R. ». Tyler, B
Ibid. 616 ; R. ». Price, 8 Cox C. C. 96;
. 8 v Jones, 3 Wash., C, C. 209;
Com, v. Campbell, T Allen, 541 ; Watts
». State, 5 W. Va. 532; Manier »n
State, § Baxt. 595 ; Lamb v. Teople, 96
Il. 73; People ». Enapp, 26 Mich.
132 ; Biate z. Stalcup, 1 Ired. 30; Mil-
ler v, State, 15 Tex. Ap. 125; Harris
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§ 216.] CRIMES, [BOOK L

§ 215. In the case of murder by duelling, in strictness, all par-
In duels  fi€8, a8 will be more fully seen, are technically princi-
;:}i . pals.! .And all persons present ata prizg-ﬁght, having

gone thither for the purpose of encouraging the prize-
fichters, are principals in the breach of the peace.?

§ 216, If one encourage another to commit suicide, and is present

Persons
abetting  murder as a principal ; and if {wo encourage each other

?;:;ﬁii):i? to miarder themselves, and one does so, the other being
inmurder. yresent, but the latter fail in an attempt upon himself,
he is principal in the murder of the first.® Whether the influ.
ence of the defendant was the cxclusive cause of the suicide is im-
material. All present at the time of committing the offence are
principals, although only one acts, if they are confederates, and
engaged in the common design of which the offence is a part.®
Where, however, the act is done in the absence of the party who
incites it, the latter bas been held in England not to be amenable to
indictment as a principal, because he was not present; nor as an
accessary before the fact at common law, beeause the principal can-
not be convicted ;* mor as guilty of a substantive felony under 7
Geo. TIL. c. 64, 8. 9, because that statute is to be considered as
extending to those persons only who, before the statute, were liable
either with or after the principal, and not to make those liable who
before could never have been tried.” But by subsequent statutes
the English law in this respect is materially changed.® That an

alding him while he does so, such person is guilty of .

CHAP, IX.] ASSISTANCE: INSTIGATION, {3 217,

attempt to commit suicide may be indictable at common law is else-
where secn.!

A party who compels another to take poison, so as to produce
death, is responsible for the murder as principal in the first de-
gree.?

§ 217. Where one assailant strikes a blow which 1s not fatal, and
a confederate follows it up with a fatal blow, both are
principals in the homicide.® If part of a crime also be ffiﬁﬁ'r’.ﬁ,g
committed in one place and part in another, each person gﬁfrﬁizgp_
concerned in the commission of either part is liable as avatcly alie
principal.# Hence if several combine to forge a docu- prineipats
ment, and cach exccutes, by himself, a distinet part of the forgery,
and they are not together when the instrument is completed, they
are nevertheless all guilty as principals.® And if A. counszel B. to
make the paper, C. to engrave the paper, D. to fill up the names of
a forged nate, and they do so, each without knowing that the others

#. Btate, Ihid, §29. SeeR. v, Collison, 4
C. & P. 565 ; and see ather eases eited
infra, § 397.

That & mere sympathetic cognizanes
does mnot comstitute complicity, see
State v. Cox, 65 Mo, 29 ; Connanghty
v, Siate, 1 Wis. 189 ; People v. Leith,
52 Cal. 2561, JInfra, §§ 1400, 1402 ; su-
pra, § 211 4.

1 Bee fally infra, § 614

¢ R, v Perkins, 4 C. & P.537; I, ».
Murpky, 6 C. & P. 103; R. = Young,
8. & P. 845,  See Com. ». Dudley, #
Leigh, 613. C€f. R. ». Coney, cited
supre, § 212 ; dnfra, §§ 373, 636,
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3 Beo more fully infra, §§ 448 of seq.;
R. w Dyson, Russ. & R. C, C. 533; R.
z. Rusgell, 1 Moody C. C, 356 R. e.
Allison, 8 C. & P. 418; Blackburn ».
Btate, 23 Ohio St. 165 ; State », Lud-
wig, ‘70 Mo. 412,

1 Com. z. Bowen, 13 Mass. 356 ;
Whart. Prec. 107,

6 Green ». State, 13 Mo. 382, See
supre, §§ 206~208.

§ R. » Fretwell, 9 Cox C. C. 152; L.
& €. 161

T See R, v. Leddington, 8 C. & P. 79 ;
R, v. Ruszell, 1 Moody C. €. 356,

2 Boe infra, §§ 448 ot seq.

1 Supra, § 175,

2 Thus in a case tried in 1872 in
Ohio (where suicide is not a crime,
there being in that State no eommon

law crimes), the evidence was thal the-

defendant, Blackburn, gave to the de-
censed, Mary Jane Lowell, peison, to
be taken by her; and there was evi-
dence tending to show that the defend-
ant, by threats of violenee or other-
wise, forced her to swallow the poison,
or forced it down her threat, There
way also evidence of a mutwal agree-
ment beiween tho parties to commit
guicide. The defendant was convicted
of wurder in the second degree, nnder
the Ohio statute making killing by ad-
ministering poison morder. This was
sustained in the Supreme Court. “To
force poison down one's throeat,” said
Welch, J., ““or to compel him by
threats of violence to swallow it, is an
administering of poison. Neither de-
ception nor breach of confidence is a
necessary ingredient in the act, It
matters not whether the poison be put

into the hard or into the stomach of
the patty whose life is 10 be destroyed
by it.”” Blackburn v. State, 23 Ohio
Bt. 146,

In a reserved case before the English
judges, the evidence showed that the
prisoner had proeured certain drugs
and gave them to his wife, with intent
that she ghould take them in order to
procure abortion. Bhe took them in
his absence and died from their effects,
On an indictment against him for man-
slanghter, it was objected that he was
only an accessary before the fact, and
that in law therc-cannot bs an acces-
sary before the fact te manslanghter.
It was held that a convietien for man-
slanghtor was proper. B. ». Gaylor, 7
Cox -C. C. 253 ; Dears. & B, . C, 288.

3 Tidwell », Btato, VO Ala. 33.

1 R. v. Kelly, 2C. & K. 379, BSee R.
¢. Lockett, 7 C. & T, 300; R. v. Whit-
taker, 1 Pen. C. C, 310; Hanma v.
People, 86 111, 243,

¢ I, ». Bingley, Russ. & K. C. C.
445 ; R. ». Kelley, Ibid. 421,
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§ 218'] CRIMES, [BOOK 1.

are employed for that purpose, B., €., and D. may be indicted for
forgery, and A. as an aceessary ;! for if several make distinet parts
of a forged instrament, each is a principal, though he do not know
by whom the other parts are executed, and though it is finished by
one alone in the absence of the others.?

§ 218, It has been already seen that actual immediate presence

Persons at the injury is not necessary; (1) when the defendant

outside acts through an irresponsible agent (e. g., through a
keeping . .

wawchare lumatic or infant); and (2) when he acts through a
principals. o terial- agent, such as poison, which does not require
the presence of a guilty director to make it effective. Nor is it
necessary that the party should be actually present, an ear or eye-
witness of the transaction, in order to make him principal in the
second degree; he i3, in construction of law, present aiding and
abetting, if, with tho intention of giving assistance, he be near
enough to afford it should the occasion arise.3 Thus, if he be out
side of an inclosure, watching, to prevent surprise, or for the
purpose of keéping guard, while his confedcrates are inside
committing the felony, such constructive presence is sufficient to
make him a principal in the second degree.t No matter how wide
may be the scparation of the confederates, if they are all engaged
in a common plan for the execution of a felony, and all take their
part in furtherance of the common design, all are liable as princi-
pals.® Actual presence is not necessary if there is direct connce-
tion between the actor and the crime. 'Turning out a wild beast
with intent to do mischief, so that thereupon death engues, involves,
as we have scen, the guilt of a principal ;¥ and the samo grade of

1 B. ». Dale, 1 Moody C. C. 307. Stephens v. Bitate (Ohie, 1884y, 18
£ R. v. Kirkwood, 1 Moody C. C. 304. Rep. 181 State o, Hardin, 2 Dev, &
Bee R. v. Kelly, 2 Cox C. C. 171, Bat. 407 ; State ». Coleman, 5 Torter,
B Hee Btate v. Douglass, 34 La. An. 32; State v Town, Wright’s Ohio R.
523, 75 DBreese v. State, 12 Ohio St. R.

CHAP, IX.] ASSISTARCE: INSTIGATION. [§ 219.

guilt is imputable to him who, intending to kill, sets a spring-gua,
or explosive machine,! no matter how far h(? may be from the
place where the hurt is inflicted. Ilencc, as w11¥ p.resently be more
fully seen, a confederate who aids in the commission of a robbe.ry
by a signal on a distans hill, notifying the approach of the partics
to be attacked, is a principal in the robbery.? A person, however,
is not constructively present at an overt act of treason, unless he
be aiding and abetting at the fact, or ready to do so if n_ccffssary.s
§ 219. But persons not actually assisting are not principals at
common law.* Thus, where Brighton uttered a forged An abettor
note at Portsmouth, the plan was concerted between pussbe
him and two othcrs, to whom he was to return, when ggﬁ;gh'w
he passcd the note, and divide the proceeds. The &ive ftssmfr
three had before been concerned in uttering another
forged note ; but at the time this note was bein.g uttered in Ports-
mouth, the other two stayed at Gosport. The jury found all three
guilty, but, on a case reserved, tho judges were clear tha.t_; as the .
other two were not present, nor sufficiently near to assist, they
could not be deemed principals, and, therefore, they were recom-
mended for a pardon.® Going towards the place where a felony is
to be committed, in order to assist in carrying off the property, and
agsigting accordingly, will net-make a man a princ‘{pal, if he were
at such a distance at the time of the felonious taking as not o be
able to assist in it  And although an act be commi.ttcd in pursu-
ance of a previous concorted plan between the 'p}?rtlcs, thoafe who
are not present, or so near as to be able to afford aid and ‘ass.mtam.:e
at the time when the offence is committed,.are not prmclpalf; in
cases where the felony is immediately executed by responsible |
agents, but arc accessaries before the fact.” Presence, however,
during the whole of the transaction, is not necessary ; for as we

I Sce supra, §§ 161, 166; infre, §

2 East P. C. 974; Russ. & Ry. C. C.

4 Fost. 347, 350. 2 Tlawk. c. 29, ss.
7,8; 1 Russ. 31; 1 Hale, 555; R. ».
Borthwick, 1 Doug. 207 ; 1 Leach, 66;
R. v, Gogerly, Russ. & K. C. C. 343;
R.v. Owen, 1 Mood. C. C. 96; R. ».
Vanderstein, 10 Cox C. C. 177; Com.
v. Enapp, 8 Pick. 456 ; Com. ». Tmuas,
2 Allen, 170; Ruloff v, People, 45 N_
Y. 213; Mitchell v. Com., 33 Grat. 845 ;
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146 ; Tate ». Btate, 6 PBlackf. 110;
Doan v. State, 26 Ind. 495 State v,
Bquaires, 2 Nev. 226; Belvidge v.
State, 30 Tex. 60; Truitt . State, 8
Tex, Ap. 148,

& Swpra, §§ 209-213; R. ». Standley,
Russ, & R, C. C. 305,

§ Fosi. 349 ; 1 Hale, 514,

GUT. 25, 8, C.; and ses R, v. Stewart and

¢ State ». Hamilton, 13 Nev. 386, others, Ibid. 363; R. », Badecck and
cited infra, § 220; sec Secales v. State, 7 others, Ibid. 249; R. v. Manners, T
Tex. Ap. 361 ; McKeen, v, State, 7 Ibid. C. & P. 801, fafra, § 710.

63l & R.v. Kelly, B. & R. 421,
3 United Btates v, Burr, 4 Cranch, 7 R, v. Soares, K. & E. 25 .R..v.
492 5 infra, § 224 Davis, Ibid. 113; R. v. Elsee, Ibid.

! Taylor v. State, 9 Tex. Ap. 100 142; R. ». Badcock, Ibid. 249; R. ».
6 R. v, Soares, Atkingon & Brighton, Manners, 7C. & P ff(]l.
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§ 220.] CRIMES, [BOOK I.

have already seen, if several combine to forge an instrument, and
each execute by himself a distinet part of the forgery, and they
are not together when the instrament is completed, they arc, never-
theless, all guilty as principals.! And presence is not to be deter-
mined by mere contiguity of space. A man who, on a mountain
top at a distance of thirty miles, assists a highway robber, by a
signal, in making an attack, is a principal in the robbery.?

 §220. ATl those who assemble themselves together, with an
I intent to commit a wrongful act, the execution whereof
confader- makes probable in the nature of things a crime not
auing ©or  specifically designed, but incidental to that which was

wrongtul

PRI the object of the confederacy, are responsible for such

?;]gfd:ﬁgl incidental cri.me.-s Thus, if several persons come armed
felony. to a house with intent to commit an affray or a personal

outrage (such affray or outrage having bloodshed as a
probable incident), and a homicide ensues while the assailants are
engaged in such illegal proceedings, then even those who may not
actually participate in any overt act of outrage, will be principals
in the homicide.* And where persons combine to stand by one
another in a breach of the peace, with a general resolution to resist
to the death all opposers, and in the execution of their design a
murder is committed, all of the company are equally principals in
the murder, though at the time of the fact some of them were at
such a distance as to be out of view.® Bo where a number of
persons combine to seize with force and violence a vessel, and run
away with her, and, if necessary, to kill any person who should
oppose them in the design, and muarder cnsues, all concerned are

CHAP. 1X.] ABSISTANCE: INSTIGATICN. [§ 220,

principals in such murder.! Hence it is not necessary that the
orime should be part of the original design; it is enough if it be
one of the incidental probable consequences of the exeention of that
design, and should appear at the moment to one of the participants
to be expedient for the common purpose? Thus where A. and B,
go out for the purpose of robbing C., and A., in pursuance of the
plan, and in furtherance of the robbery, kills C., B. is guilty of the
murder? In such cases of confederacy all are responsible for the
acts of each, if done in pursuance of, or as incidental to, the common

design.* Where, however, a homicide is committed collaterally by

one or more of a body unlawfully associated, from causes having
no connection with the ¢ommeon object, the responsibility for such
homicide attaches exclusively to its acteal perpetrators.* When, also,
the offence is only manslaughter in the person striking the blow, it 13
only manslaughter in those engaged with him with the like temper
and purpose ;¥ though if there be malice proved as to any one party,
he may be separately found guilty of murder.” It must also be
remembered that a rioter is not responsible, on an indictment for
murder, for a death accidentally caused by officers engaged in sup-
pressing the riot;® nor, in an affray, are the original parties respon-
sible for a death caused by strangers wantonly and adversely break-

1 17, & v, Ross, 1 Gallison, 624, See § 397, and casds there ciled; R. =
Brennan ¢, People, 15 1L 511, Murphy, 6 C. & P. 103 ; R. ». Collison,
2 See cases cited dnfra; and ses B. 4 C. & P. 665 ; R. ». Bkeet, 4F. &F. -

! R. v, Bingley, R. & R. 446, See 2
East P, €. T68. Bee supre, § 217.

? Btate v, Hamilton, 13 Nev. 386.
Infre, § 280. As giving a still larger
meaning to "*‘abet,” see State o
Stanley, 48 Iowsa, 221,

¥ Supra, § 214; Fost. 351, 352; 2
Hawk. 0. 29, 5. 9; R, o Howell, 8 .
& P. 437; R. ». MeNanghton, 14 Cox
C. C. 576; Breonan v. People, 15 Iil,
511; Carringten ». People, § Parker
C. R. 336 ; State ». Johnson, 7 Or, 210;
Peden v, State, 61 Miss. 268; Allen .
Btate, 12 Lea, 424.  Iufra, § 1536,
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' Dalt. J. e, 161; 1 Hale, 439 ;
Hawk. b. 2, ¢. 29, 5. 8; Sitmmons .
State, 61 Mies. 244 ; Peden v, State, 61
Miss, 268.

5 R. v. Howell, 9 C. & P. 437 Com.
v. Hare, ¢ Penn, L. J, 257; Ruloff .
People, 45 N. Y. 213; Williams o,
People, 54 1), 422; Miller v. State, 25
Wis, 384 ; Miller ». State, 15 Tex. Ap.
125. Bes, Lhowever, qualification stated

by Bigelow, C. J., Com. ». Campbell, 7
Allen, 541,

v Tyler, 8§ C. & P. 616 ; R, ». Bernard,
1F. & ¥. 210; R. ». Cooper, 1 Cox C.
C. 266 Ferguson ». State, 32 Ga. €58 ;
Beots . State, Meigs, 106; supra, §
220 5 infra, § 397.

8 R, v, Jackson, 7 Cox C.C. 357, and
cases cited infra, § 229,

4 I, v, Murphy, 6 C. & P. 103 ; R. w.
Tyler, 8 C. & P. 616; U. 8. ». Ross, 1
Gallis, 624 ; U, 8. v, Gibert, 2 Sumn.
19; Com. v. Daly, 4 Penn. Law Journal,
156 ; Com. v. Neills, 2 Browster, 553 ;
Brennan ». People, 15 Ill. 511 ; People
v. Kpapp, 26 Mich. 112; Moody w.
State, 6 Caldw, 299; Thompson w.
State, 20 Ala. 41; Btate », Blackman,
35 La. An. 483 ; see supra, §§ 110,120,

5§ 1bid.; suprp, §§ 180, 214 ; dnfra,

931 ; Lamb ». People, 36 I}, 73; Peo-
ple . Enapp, 26 Mich, 112. Ses R. v.
McPhane, C. & M. 212.

§ R. v. Murphy, 6 C. & P. 103.

? R. ». Caton, 12 Cox C. C. 624, Im
this case there was an apgreement to
fight with fists. One of the party took
a deadly weapon with him and used it
without his associate’s knowledgs. It
was held that the latter was not guilty
of maurder. This may be conceded,
supposing that the objeet of the agree-’
ment was simply fighting with fists.
But if the weapon was ona likely to be
carried and nsed in such a conflict, he
ouglt to have boen held guilty of man-
slaughter.

8 Cowm. v. Campbell, 7 Allen, 541.
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§ 221.] ) CRIMES, [Book 1.

ing in! THow far abandonment relieves from responsibility has
been elsewhere noticed.?

§ 221. The distinction between principals in the first and second

degree, it has been said, is a distinction without a dif-

Eé:fjggﬁim ference ; and, therefore, it need not be made in indict-

bwo degrees ments.® Such is only the ease, however, where the

only essen-

tinl when punishment is the same for both degrees.* DBut where,
E:;}E;,mmt by particular statufe, the punishment is different, then

principals in the sccond degree must be indicted speci-

ally, as aiders and abettors.® Where no such statute exists, in an
indictment for murder, if several be charged as principals, one as’

privcipal perpetrator, and the others as aiding and abetting, it is
not material which of them be charged as principals in the first
degree, as having given the mortal blow; for tho mortal injury
given by any one of those present is, in contemplation of law, the
injury of each and every of them.® An exception fo the rule just
stated, however, may be found in rape, in which assistants, though
present, can be charged only as principals in the second degree.”

t R. v. Murphy, 6 C. & P. 103, Bee Williams v. State, 69 Ga, 11; State

fully supre, § 214, and infre, § 397,

That the parties on both sides of 5
riot are responsible for the homicide of
a stranger shot in the collision, see
Com. v» Hare, 4 Penn, Law Journ.
267,

¥ Supra, §§ 187, 214 ; dinfra, § 208,

* R.w. O'Brien, 1 Den. C. C. 9; 2,
& K. 115; R. v. Rogers, 2 Mood. C. C.
85; R. v. Thelps, 2 Mood. C. C. 240;
C. & M. 180; R. ». Crisham, . & M.
187; U, 8. v. Wilson, Rald. 78; State
2. Dyer, 58 Me. 303 ; State v. Center,
35 Vi. 378, Btate ». MeGregor, 41 N.
H. 407 ; Com. ». Chapman, 11 Cnsh.
422; Com. v.” Fortuns, 105 Mazs. 592 ;
State ». Hill, 72 N, C. 345 ; State »,
"Jenkins, 14 Rick. 8. C. 215; State o.
Antheny, 1 MeCord, 285; State w.
Fley, 2 Brovard, 338; State ». Green,
4 Btrobhars, 128; Hately o. State, 15
Ga. 346; Hill ». Btate, 28 Ga. 604;
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v, Davis, 29 Mo, 381; State », lles.
siar, B8 Iowa, 68; Dennis v. State,
& Pike, 230; People v. AL Fat, 48 Cal.
61; Clay v. State, 40 Tex. 87 ; State »,
Kirk, 10 Oreg. 503. See infra, § 522;
Washington v, State, 658 Ga. 570,

. 4 2 Hawk, ¢ 20, 5. 64; Mackally's
Case, 9 Co. 67 b Fost. 345,

5 1 East P, C, 348, 350; K. v. Home,
1 Leach, 473. Bee Rasuick’s Case, 2
Virg. Ca. 3566; Tloffman v, Com., ¢
Raudolph, 685; Warden ». State, 24
Oh. 8t. 143,

§ fafre, § 522; Whart. Crim, Ev. §
102; Foster, 551; 1 Last P. (. 350:
R. v. Gutch, M. & M. 433; B. ». Borth-
wick, 1 Doug. 207; State ». Mairs, 1
Cox R. 453; State v, 0’Neal, 1 Houst.
C. C. 58; McCarty v. Btate, 2§ Mis,
299 ; Btate v. Fley, 2 Brevard, 838;
Btato v, Putnam, 18 &, C. 175,

7 Infra, § 553 a.

CHAP, IX,] ASSIRTANCE: INSTIGATION. (5 223.

§ 222. If the actual perpetrator of a murder should escape by
flight, or die, those present, abetting the commigsion of Conletion
the crime, may be indicted as principals ; and thoug}} the of E}:ﬂlg:l
indictment should state the mortal injury was committed degree not

by him who i3 ahsent or dead, yet if it be substantially ;““:.’félé;‘fn
alleged that those who were indicted were present af :31:;;?;])31
the perpetration of the crime, and did kill and murder i ;fggnd
the deccased by the mortal injury so dobe by the actual
perpetrator, it shall be sufficient. So the party charged as priuei-
pal in the second degree may be convicted, though the pari'sy c'harged
as principal in the firsh degree is acquitted.” And on an indictment
for murder, the court may, in their discretion, try the principal in
the second degree before the principal in the first degree.?

§ 223. At common law, in misdemeanors, there are no accessaries,
all concerned, whether instigators or perpetrators, being S
principals, subject to be indicted as such.* Thus, the meanors
master who knowingly permits his servant, while under ;ﬂﬁfﬁ;als
his control, to retail liquer, in & house belonging to the ‘
master, is himself principal in the offence of keeping & tippling-house,
and liable to the penalty.® If A. counsel and encourage B. to set
fire to a malthouse, and B. attempt to set it on fire, both may be
jointly indicted as principals in the misdemeanor of attempting to

1 State v. Pley, 2 Rice’s 3. C. Digest,
104 ; 2 Brevard, 338.

9 R. v. Taylor, 1 Leach, 360 ; Benson
». Ofley, 2 8haw, 270; 3 Mod. 121; R.
v. Wallis, Salk, 334; R. v. Towle, B. &
R. 314; 3 Price, 145; 2 Marsh. 465;
Archibald’s C. P. 6; Brownn. Btate, 28
Gz, 214 ; Btate v. Rosg, 29 Mo. 32.

1 Boyd v. State, 17 Ga. 184,

1 3 Inst. 21, 438 1 Hale, 233, §13;
Dalt. J. ¢. 161 ; Fost. 341; 12 Co. 812;
Co. Lit. 57; Nawk, b. 2, ¢. 29,8.1; 4

. Bla. Com. 34; Cro. €. €. 4%; R. ».

Gresnwood, 9 Hng. Law and Eq. 535;
2 Den. £, €. 453 ; R. r. Williams, C. &
M. 269 ; B. v. Dyson, R. & R.523; U.
3. v. Morrew ; 4 Wash. G. C. 733; U. S.
». Millg, 7 Peters, 138 ; T. 5. ». Mart-
well, 3 Cliff. 221; U. 8, », Harries, 2
Bond, $11; U. 8. v, Snyder, 3 McCrary,

377 : 14 Fed. Rep. 534 ; State ». Nowell,
60 N. H. 199 Com. ». MeComber, 3
Mass. 254; Com. ». Nichols, 10 Met.
259 ; Lowenstein ». People, 54 Barb,
298 : Com. w (Hillespic, 7 & & R. 469;
Uhl ». Com., 5 Grat. T08; Stratton
v, Btate, 45 Ind. 468 ; Stevens v, Peo-
ple, 67 I11. 587 Curlin ». State, 4 Yer-
ger, 143 ; Com. v. McAtee, 8 Dana, 28;
Com. ». Major, 6 Dana, 293 ; Com. ».
Burns, 4 J. J. Marshall, 182; State o
Westfield, 1 Bailey, 132 ;.5tata r. Goode,
1 llawks, 463 ; Etate ». Bardon, 1 Dev-
ereux, H18; State » Clheek, 13 Ired.
114; Schmidt v. State, 14 Mo, 137;
Willinms », Stats, 12 8. & M. 587;
Whitney ». Turner, 1 Seam. 253 ; Ban-
ders v. Btate, 18 Ark. 193,

§ Com. ». Major, 6 Dana's Ky. 203;
infra, §% 247, 1503, supra, § 135.
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§ 224.] CRIMES, 'BOOK 1.

set the malt-house on fire, although A. was not present at the timo.

of the attempt.! A man who, though at a distance, is concerned in
the furnjshing of lottery tickets to another, to be sold in a place
where their sale 1s prohibited, is guilty as principal in such sale.?
In jurisdictions, alse, where petit larceny is regarded either as a
migdemeanor or as a minor felovy subjected to a light penalty, all
parties concerned in it are prineipals.® An oxception, however, to
the rule, that in misdemeanors all parties eoncerned are prinei-
pals, is taken in liguor ¢ases, where it iz held that a vendee is not
indictable under the statutes ;* and, generally, accessaries to police
offences are not indictable.® In negligences, also, therc ean be
no accessarics, since aceessaryship is conditioned on joint intent.

§ 224. The old text-writers above cited unite in holding that in
Aod 50 a8 trfaas?n, also, ther.e are no acecssaries.® Under the Con-
to treason stitution of the United States, however, it has been argued
Taw. that the reason of the common Jaw doctrine that in treason

all are principals, fails, and therefore that a person coun-
selling or advising treason against the United States is an accessary
before the fact,’ though it is hard to conceive, in an executed treason,
of an accessaryship before the fact, that is not in itsclf a substan-
tive act of treason. The principle, on the other hand, is said by an
elementary. writer of much learning to be in force in the several
States; and he consequently argues that, in treason against the
State of Virginia, accessaries do not exist.? But where the Consti-
tution provides, as does the Constitution of the United States, that
treason shall consist only in levying war against the State, or
adhering to its encmies, accessaryship after the fact, which contains
neither the element of levying war nor that of adhering to a public
enemy, which is construed to mean exclusively a foreign power,
caunot be claimed to constitute treason.?

CHAP, IX.] ABSISTANCE: INSTIGATION. § 225.

Iil. ACCESSARIES BEFORE TLE FACT.!

§ 225. An accessary before the fact is one who, though absent
at the commission of the felony, procures, counsels, or
commands another to commit said felony subsequently g z;ﬂlmg
perpetuated in consequence of such proeuring, counsel, ecoustivute
or command2 To coustitute such an accessary, it is iy betoro
necessary that he should have been absent at the time he feck.
when the felony was committed ; if he was either actually or con-
structively present, he is, as has been seen, principal. The acces-
sary is liable for all that ensnes as incident to the execution of
the unlawful act commanded; as, for instance, if A. command B.
to beat C.so as to inflict grievous bodily harm, and he beat C.
so that C. dies, A. is accessary to the murder, if the offence be
murder in B2 8o if A. eommand B. to burn the house of C,,
and in doing so the house of I, is alse burnt, A. iz accessary to
the burning of D.s house.* And if the offence commanded be
effected, although by different means from those commanded, as,
for instance, if J. W. hire J. 8. to poison A., and instead of poisoning
him he shoot him, J. W. i, nevertheless, liable as accessary.®

As we have alrcady seen, the common law has recently been
changed in several States so as to treat accessaries before the fact
as principals.® In many jurizdictions, however, the offences con-
tinue distinet, so that acql.uttal as a prineipal does mot bar a

prosecutl on as accessary .

! For indictments under this hcad dies. Even if B. is guilty of murder-
gee Whart. Preced., Tit. Acecssary. ing herself, A. is not an accessary
£ 1 Hale, 615. The meaning of the before the lact to such mnrder. Steph.
word * coramand® will be move fully Crim. Dig. citing R. ». Fretwell, L. &
considered in note to § 226. See State (. 161; compare R. ». Cooper, 5 C.

1 R. #. Clayton, 1 Car, & Kir. 128,

# Com. ». Gillesple, 7 Berg. & Rawle,
4569,

# Lasingion’s Case, Cro. Eliz. 750 ;
Ward v. State, 3 Hill, N. Y. 895 ; 6 Hill,
N.Y.R. 144; Shay v, People, 22 N. Y.
37; Btate v. Goode, 1 Ilawks, 463 ;
State ». Hart, 7 Mo. 321. In North
Carolina the rule iz extended to all
* thefts ; State ». Gaston, 73 N. (. 93.
252

4 Infra, § 1529,

& Bee supra, § 23 a.

§ See 1 Ilale P, C. 233, 613; 3 Inst.
138 ; though sea 2 Hale T'. . 223,

7 U. 8. ». Burr, 4 Cranch, 473, 501 ;
though see T. B, v. Hanway, 2 Wal.
Jz. 138 ; charge on treason, 1bid. 134,

8 Davis’s Criminal Law, 38. Mnfra,
§ 1812

*# Bee infra, § 1793,

v. Mann, 1 Hayw. N. C. 4; Willough-
by, ex purfe, 14 Nov. 481. The qnes-
tion as to the place where the accessary
is liable, is diseusged infra, §§ 248, 278,
279 ; see State v. Ayers, 8 Baxt. 86.
A. supplies B, with corrosive sub-
limate, knowing that B, means to use
it to procure her own abortion, but
being unwilling that she should take
the poigon, and giving it to her be-
cause she threatened to kill herself if
he did not, B, does zo use it, and

& P. 535 ; R. v. Gordon, 1 Leach, 515 ;
1 East P. C, 352.

8 4 Bl, Com. 37: 1 Ilale, 617.

+ [hid,; Fost. 370.

& Ihid, 369 ; State v. Tazwell, cited
infra, § 226,

& Supre, § 205,

T Bee Whart. Crim, PL & Pr. § 4568
Com. z. Pettes, 126 Mass, 242 ; State
v, Buzzell, 58 N. I, 257.

The complications in the law of
accessaryship is in some senze attri-

253



§ 225 a.) : CRIMES. [BoOE 1.

§ 225 a. As has been clsewhere noticed,! cases frequently occur
in which two or more instigators cogperate in procuring

?:;ggwrs onc or more agents to act in the perpetration of a crime.
maybe  Such cases may be classified as follows:? (1) The insti-
gators may act concurrently with the perpetrator. In

such case the ordinary law of conspiracy applies. The parties
must be intentional participants in a common unlawful design. It
iz not emough that they are casnal, incidental coGperators. To
charge a party with an intentional coGperation, he must know that

OHAP. IX.] ASRISTANCE; INSTIGATION. [§ 226.

the others are working with him for the same eriminal purpose, and
he must contribute something to the common effort. If this is not
done, he cannot be regarded as an instigator, or accessary before
the fact. (2) Instigation may not be concurrent, but successive.
In other words, A. may instigate B. to instigate C.' In such case,
supposing the causal relation be established, and C. is really induced
to act by A., through B.’s agency, A. is as much responsible as if
he induced C. to act by letter,

When procurement is by an intermediate agent, the aceessary
leaving it to such agent to find a perpetrator, it is not necessary

butable to the cirenmstance that it
involvez one of the wmost difficult
metaphysical problems, If the will is
free, how can we punish the instigator
of a crime as equally guilty with the
perpetrator ! The latter, it is ssumed,
gseted with perfect freedom; we may
therefore punish the instigator for giv-
ing bad connsel, as we wonld pnnish
the publishers of bad books, but we
cannot charge him with doing an act at
whose commission he was not present,
which he had no power to order, but
whose performance is imputable to the
free and independent will of another
pergon.  Onthe other hand, if the will
-is necessitated, we certainly cannot
punish the agent whosa action is deter-
mined by another. But, illogical as it
may be, wepunish both. Hach, we
gay, 18 responsible for the act, and by
5o other view could pnblic jostice be
subserved. Unless the perpetrator is
regponsible, there i3 no law by which
injuries can be redressed ; unless the
instigator is responsible, there is no
law by which right can be vindicated.
In other words, if the perpetragor is
not made responsible, there can be no
retribution for wrong acts ; if the in-
stigator is not made responsible, there
van be no retribution for wrong agents.
In the one case there would he no re-
pponsibility for eonduet, in the other
there would be no responsibility for

fmpulse. We therefore punisi the
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instigator as if he were free while the
perpetrator  was  cocrced, while we
puanish the perpetrator as it he were
free and the instigator did not exist.
Nor is this strange, for the same solun-
tion is accepted by ms in all other
linee of moral judgment. We con-
demn the tempted, when he yields on
the pround thathe yields voluntarily ;
we condewnn the tempter on the ground
that he eaused the yielding., Sir W,
Hamilton treats this as one of the
illustrations of the practical harmony
between necessity and free will, If
we reject determinism, there iz no law
by which man can be ruled; if wo
reject free agency, there is no man to
be ruled by the law. And in our doe-
trine 88 toprincipal and accessary, we
treat the prineipal botls as free and as
coerced ; as free when we prosecute
him individually, as coerced when we
prosecate hiz instigator. The topis,
in this connection, has been disenssed
by Volkmann, Grandriss der Psycelo-
lagie, 1856, pp. 374, 307; Wahlberg,
dag Princip der Individnalisierung in
der Strafrechtsplege ; and by Drobisch,
in die wmoralische Btatistik und die
menschliche Willensfreiheit, p. 28.
Bee Geyer in Holzendorfi’s Strafr. ii.
340, whe takes the necessitarian side
of the controversy.
L ¢ Cent. L. J. 205,
% Boe Holtz, Strafr, ii. 377.

that the accessary should be cognizant of the name of the perpe-

trator 2

§ 226. The procurement need not be tactual, it being sufficient

if one or morc porsons become the medium through

Must be

whom the work is dome.® It makes ro matier how long causal con-

a time or how great a space intervenes hetween the

nection. .

advice and the consummation,® provided that there iz an immediate
causal conncction between the instigation and the act.® In cases,

I McDaniel’s Case, Fost. 121 ; Com.,
v, Glover, 111 Mass. 395,

? R, v, Cooper, 6 C. & P. 535; R. v,
Williams, 1 Den. C. C. 39.

% Fost. 125; R. v, Bomersef, 15 St.
Tr. 804 ; R. ». Cooper, 5 C. & P. 535.
Supra, § 225 a.

t See infra, § 280,

5 R. ». Sharpe, 3 Cox C. C. 288; R.
z. Blackburn, 6 Cox C. C. 333 ; Com,
v, Glover, 111 Mass. 395 ; Oliver .
Com., 77 Va. 580.

In Saunder’s Case, Plowd. 475; 1
Hale P. C. 431, as condenged by Sir
James F. Step'hen {Bteph. Dig. art. 41):
‘PA, advises B. to murder C. {B.%s
wife) by poison. B. gives C. a poi-
soned apple, which C. gives to D. (B.'s
child), D. permits D. to eat the ap-
ple, which it does, and dies of it. A,
is not accessary to the murder of I’
#¢ This decision,’” adds Bir James F.
Bteplen, ‘fis of higher authority than
Foster’s dicte, and warks the limit to
which they extend, if it does not throw

doubt npon them.”” The proper solu-
tion In such case is that A, iz indiet-
able for an attempt to kill C.; but
that there s no eausal connection be-
tweon his act and the killing of D,
sce Whart, ot Neg. §§ 90, 91; supra,
§6 160, 161.

Modes of Instigation.—"* Procure” is
the first term nzed in the ordinary defi-
nition of cur old accessaryship before
the fact. The most obvious mode of
procuring is by hiring. The instigator
takes the agent into his service, and
engages him for a reward te commit
the proposed crime. The *f procuring,’
Lowever, must be hefore the act. It
has been much discussed whether pro-
mising a reward to a person already
resolved on the act constitutes an insti-
gation. But the better opinion is that
it docs in cases where the perpetrator
is strengthened in his purpose by the
reward.

¢ Coungelling,’”” to come up to the
definition, must be special. Mere
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§ 226.] CRIMES. [BOOE 1.

however, where the instigation consists in the furnishing aid, it is
not necessary that the specific materials or machinery contributed

general counsel, for instance, that all
property should be regarded ag held in
common, will not constitute the party
offering it accessary hefore the fact to a
larceny ;  frec-love’ pnblications will
not constitute their anthors technieal
parties to sexual offences which thege
publications may have stimulated.
Baveral youthful highway robbers
have said thal they were led into crime
by reading Juck Sheppard; but the
author of Jack Sheppard was uot an
acceszary before tle fact to the rob-
berics to which he thus added an im-
pulse. Under the head of * counsel™
may be included advige and instroe-
tion az to the modes of committing
particular crimes, e. g., pocket plck-
ing. fGleneral instruction, it is true,
could not be “° counselling” in the sense
bafore ns ; though it is otherwise with
special instructions as to the manage-
ment of a particular caso.—FPersuading
and fmpting to a particular crime falls
under this head. The modes in which
this kind of counselling may be mani-
fested are numerous, The counsel need
nol be exclusively in words. It may
consist, at least in part (¢. g., Fanst
and Mephistopheles), in the sxhibition
of some object of desire. It is possi-
ble, also, to conceive of cages in which
there i3 no immediato coramunication
between the sedncer and the sedaced.
Third persons may be used as innocent
or compulsary go-betweens. Infre, §
231.

# Command®’ is a term borrowed from

the Roman mandatum, which is fre-

quently used in this connection. View-
ing the term nakedly, it describes few
cases of accessaryship. Men arerarely
to be fonnd who wonld commit a erime
hecause *‘ ecommanded’’ te by another,
unless they are mnder special obligs-
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tiony to snel other. Among such obli-
gations we may primarily notice that
of wife to husband, which the law
recognizes in some cases ag a defence
to the wife when on trial.  Next to this
may be enumerated the obligation of
child to parent, of servant to master,
of subordinate to superior. These
obligations do not constitute a legal
excuge unless the perpetrator acts
under compulsion—uis eompulsira—or
unless the command generates in him
an error of fact which induces him to
regard the act as innocent. Military
command, alse, may be an excuse to
the subaltern, when he acts dond fide
under the eomnand, and not in satis-
faction of any special private malice of
his owu.  Supre, § 94, A police officer
is in the same way protected, provided
ke acts within the range of his office,
and executes what he believes to be an
official duty for a public end. Tt iz
otherwise when Le knowingly execntes
a command issued for extorticuate or
other unlawfnl purposes. A command
need not be in words. It may be in
signs. See loltzen. Btrafr. ii. 353,

** Advising™ may be by a process of
deception, by a misrepresentation of
facts. A. comfrives to induce B, to
believe he has reecived an injury from
C., which it is B.’s doty to avenge by
taking C.’s life. Supposing A. to act
in this way with the malieious purpose
of killing C. by the ageney of B., and
to then specifically advise the killing
of C., A. It gnilty at common law as
accessary before the fact, or, under our
recunt statutes, as principal. 9 Cent.
L. J. 204,

" Buppose, for instance, A. tells B.
of facls which operate as a motive to
B, for the murder of C. Tt would be
an abuse of language to say that A.

CHAP, IX.] ABSISTANRCE:

INSTIG ATION, [§ 227.

by the accessary should have been used by the principal.! Nor
does it mattor whether the instigator coumselled the perpetrator
divectly or through an intermediate agent.

§ 227. Counselling is said in the old books to be either direct

or indirect; direct consisting in

express connsels, indi- Silent ac

rect in the intimation of approval or desire.? But con- quiescence

ia pot

cealment of the knowledge that a felony is about to be onuser
committed does not constitute such accessaryship}® mor '8

does mere momentary acquiescence in the proposed felonious plan.s
But any specific contribution of advice, afterwards acted on, consti-
-tutes the offence. It is necessary, as has been seen, that the solici-
tation be made either directly or indirectly, to the person commit-
ting the act.® But knowingly to invite a person to a place so that
he may be there murdered constitutes, when he js murdered accord-
ingly, the offence.® Accessaryship cannot be based on negligence.”
That sympathy does not constitute codperation has been already seen.?

had killed C., though no doubt he has
been the remote cause of C.°s death. .
In Othello’s case, for instance, T am
inclined to think that Iage could not
have been convicted as accessary before
the fact to Desdemona’s murder, but
for the single remark: ¢ Do it not with
poison, strangle her in her bed.'” 3
Bteph. Hist. Cr. L. 8.

1 Btate ». Tazwell, 30 La. An. Pt. II,
884,

# 1 Hale, 616,

# Noftsinger v State, T Tex. Ap. 301 ;
Rocker ». State, Ibid, 549,

4 1 Hale, 616 ; 2 Hawk. c. 29, 8. 23;
supra, § 211 a,

B. and OC. agree to fight a prize fight
for a sum of money ; A., knowing their
intention, acts as stakeholder, B. and
C. fight, and C. is killed. A. is not
present at the fight, and has no con-
cern with it except being stakeholder.
Even if in such a case there can be an
acepesary before the fact, A. is not ac-
cessary before the fact to the man-

slaughter of C. Steph. Dig. art. 39,
citing R. ». Taylor, L. R. 2 C. C. 147,
Bee other cases on prize fights, cited
infra, § 372,

§ R, v Blaekburn, f Cox C. C. 333.

5 R, v. Manning, 2 €. & K. 887,

T Supra, § 129,

When the question of punishment
comes up, it is not unimportant to in-
quire fo what extent the perpetrator
wag overborne by tho superior will of
the instigator, and how far the latter
i3 io be considered as the exclusive
contriver of the crime. As has been
well said, when a bandit, whose trade
is assassivation, offers himself for this
purpose to a rich grandee, the caso ig
vory dilferent from that of an unso-
phisticated and comparatively inno-
cent agent who is led by the protracted
and subtile wiles of a Mephistopheles
into 4 path of guilt he never wounld
otherwise have approached. Geyoer,
in Holtz. Btraf. ii. 363. A distinetion,
also, is to be made  between a singls

* Supra,
VoL L.—17

§ 2114.
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§ 220.] CRIMES, [BooK 1.

§ 228. If the advice of the accessary be countermanded before
it operates in any way, be is relieved from responsibil-

g(::lﬁi? ity ;* and if an instigator, when withdrawing, rot merely
advice o expresses his disapproval of the crime, but takes all the

constitute  meagures in his power o prevent its consummation, and

QUELCE . . .
such measures fail because of casus, or some new inter-

mediate impulse, then his eriminality ceases. But it does not cease

simply because, after starting the ball, he changes his mind, and

tries, when too late, to stop it. To emancipate him from the con-
sequences, not only must he have acted in time, and done every-
thing practicable to prevent the consummation, but the consumma-
tion, if it takes place, must be imputable {o some independent cause,
On the other hand, it is plain that when the instigator changes his
mind, after having gone as far as an attempt, and abandons a further
prosecution of the design, he is indictable for the attempt. It has
been argued that if the frustration of the attempt is due te his in-
terposition, consequent upon his repentance, he is relieved from all
prosccution. But it is hard to see bow his repentance, subsequent
to the attempt, can cancel his respousibility for the guilt of the
attempt ; though it would be otherwise if he intervencd prior to
the attempt.?

N § 229. While an accessary before the fact (or insti-

ceessary . . . -

not liable  gator) iz responsible for all erimes incidental to fhe

for eollat- .. . .
eralcrimes. criminal misconduct he counsels,® or which are among

hasty and ill-considered word (as was pression. If so, the eriminal aet is not
alleged by Queen Elizabeth to have imputable to the alleged instigator.

been the case with her order for the Cent. L. J. 1879, p. 184,

execution of Queen Mary), and a chain
of cool and deliberate directions, DBut
these distinctions do not go merely to
the question of degree of punishment.
The amount of poteney with which the
instigation was applied has much 1o do
with determining whether there was
really a causal relation between the
instigation and the criminal act. The
former mﬁy have been moerely a strong
expression of enmity, or a strong opin-
jom ag te the right to do a partienlar
thing, without any intention that the
" griminal sei sheuld result from the ex-
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1 Supre, § 187; 1 Ilale, 618,

% Cent. L. J, 1879, p. 203, For
further views, see supra, § 187,

3 Bee sppra, § 120 ; Stepb. Dig. art.
41; R. v Gaylor, 7 Cox €. C. 253.

Thus, where A. instigates B. to reb
€., and B. murders C. in carrying out
the robbery, A. is accessary before the
fact to the murder. State », Davis, 87
N.C 514, Bee, to same effuct, Stephens
v. State, Sup. Ct. Ohio, 1884, citing U.
8, ». Ross, 1 Grall, 624 ; Stepp v. State,
11 Ind. 62; People v. Vasques, 49 Cal.
650 ; supra, § 213.

CHAP. 1X.]

ASSISTANCE: INSTIGATION, i3 229,

its probable consequences, it is otherwise as to ecollateral crimes,
not among such incidental and probable consequences.t

! Supra, § 214; People v. Knapp, 26
Mich. 112; Lucas r. State, b5 lowa,
221; Watts v. State, 5 W. Va. 832,
See Toster, 370; 1 Hale, 687; 3 Inst.
51 : Stephens v. State (Ohio, 18843, 18
Rep. 181

The question in the text is consid-
ered by me in the Central Law Jour-
nal for 1879, where the views of tho
later Germarn authorities are given.
Frow this I condense the following :—

Suppose the perpetrator, undertak-
ing to execute the purpose of the in-
sligator, commits acts, while perform-
ing his mandate, in excess of such pur-
pose. Is the instigator responsible for
the excess !

I we relied solely on the analo-
gies from the eivil side of the law, we
would eay that the principal or master
iz liable for all such acts when done
in the discharge of the agency or ser-
vice, though these acts were expressly
forbidden by the principal er master.
This rule holds good on the criminal
side of the law, 80 far as concerns in-
dictments for negligence. But il can-
not be extended io indictments for
malicious acts. A. conngelz B. te com-
mit 8 specilie erime. B., in commit-
ting this crime, maliciously commits
another collateral crime, not within
the soope of A’ couusel, and, it may
be, forbidden by A. A. cannot, at
eommon law, ba convicted of doing
intentionally and maliclonsly thisz eol-
lateral act, which he never intended,
and which he had even forbidden. Of
negligence in putting these powers In
his agent’s hands, or of megligence as
incidental to the working of the illegal
instrumentality he put in motion, he
may be convicted, but not of design-
ing somothing he did not design. Of
negligence he may bo eertainly con-

victed, if the crime, thongh unforeseen
by him, is incidenial to one procured
by him; as when he sends a servant
out to steal property in the night, and
the servant, in striking s match, sot3
fire to the house.

Quantitative variations in the mode
of executing a crime are not to be
viewed ag excesses in the sense above
gtated. A howicide, for instance, is
imputable to the instigator, thongh
exeonted with a cruelty in excess of
that ecommanded. Bo if A, directs B.
to inflict on C. an injury whose proba-
ble conseguences will be death, A., as
we haveseen, is as chargeable, if death
ensues, ag i3 B., with the homicide.
Supre, § 214, As to minor crimes,
instigation to commit a greater orime
incloses instigation to commit a lesser
crime. If A., for instance, counsels
B. to eommit highway robbery, which
results in larceny, A, is accessary be-
fore the fact to the larceny. But it
is otherwize a# to minor offences not
inclnded in the major. Thus coungel-
ling to comitnit larceny would not in-
volve accessaryship to the offence of
cheating by eards, though part of the
same transaction,

Az is seen above, the accessary be-
fore the fact is not lable for any
malivions excursions made, ontside of
the range of the employment, by the
perpeteator, It should be remem-
bered, however, that the instigator
may oflen use ambignous terms: ** Get
me this thing anykow ;** or, ¢° Bring me
this man alive or dead.” If so, the
instigator is chargeable with any mis-
constructions the ambigaity may pro-
dnce. It is in this sense that Jemea
II. and Lonis XIV. are chargeable
with instigation in the attempted as-
sapginations of William IIL
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§ 230. The question of the relative guilt of the accessary before
Relative the fact and the instigater has heen elsewhere discassed.!
gails of It is argued on the one side thai instigation, from the
and pin.  Dature of things, involves more dosign, premeditation,
cipul. coolness, and intelligence than does perpetration. The
instigator bears to the perpetrator the relation of the seducer to
the seduced. The Instigator would have perpetrated the erime any-
how ; the perpetrator would not have perpetrated it without the
instigation. To this it is answered that instigation does not neces-
sarily involve premeditation, but that premeditation is necessarily
involved in perpetration.? Instigation may consist in the expression
of a momentary petulant desire, as was the case with Henry IL.,
when saying he wished he was rid of Becket, or of advice which the
adviser himself never expected to have embodied in action. Per-
petration, on the other hand, when in obedience to a plan previously
entertained, involves not merely premeditation, but action as a re-
alization of this premeditation. Not only is the criminal design
harbored, but it is unflinchingly matured and executed. Nor is the
relation of instigator and perpetrator always that of seducer and
geduced. The relation may be that of confederate with confeder-
ate, FEach enters into the partnership of crime; and the chief
difference between the two is that the instigator is not present at the
act which the perpetrator commits. The perpetrator may be as
mach the seducer of the instigator, as the instigator of the perpe-
trator. Henry’s barons, in taunting him with Becket’s insults, and
offering themselves ag the avengers of those insults, may have been
the tempters who led Henry to utter the fatal wish, and thus have
been the original planners as well as the final perpetrators of the
crime to which ho gave a hasty intermediate assent. Instigation,
therefore, does not necessarily involve origination.* The accessary
before the fact may he really the agent of the principal. To this
it is rejoined that what we have to do with is instigation in its logi-
cal sense, ag the origination of a erime to be effected through an-
other; and that this involves a double criminality, that of the. in-
stigator bimself and that of the perpetrator; that the instigator is

1 See Central L. J. for 1879, p. 183; 8 R. ». Tuckwell, C. & M. 215 ; Keith-
Tbid. for 1885, p. 6. ler v, State, 10 Bm. & M. 192,

R Sep Oliver v, Com., 77 Va. 590;
Cook v. Btate, 14 Tex. Ap. 96,
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in this respect a free agent, bringing into effect an act doubly erim-
inal as infringing the rights of the object of the crime, and as
steeping in guilt its agent. At common law, the assumption is that
the guilt of the perpetrator (prineipal) is imputable to the ineti-
gator (accessary before the fact), and hence the convietion of the
latter is to depend on the conviction of the former, as a condition
precedent, and must be of the same grade of offence. Where un-
der recent legislation, however, the instigator (accessary before
the fact) is treated as principal, there prineipal and accessary be-
fore the fact (or instigator and perpetrator) may, as we will pre-
sently sce wore fully, be convicted of different grades.?

§ 231, The assistance must be rendered knowingly. It is not
necessary, indeed, that the principal should know all the , .0 o
conditions of the help rendered to him, but it is necessary mustbe
for the accessary to know the guilty purpose he con- knowicgly
tributes to help. The chief of a plot, for instance, is nob and reully.
bound to know & cofperator in order to implicate the latter as
accessary ; hut the codperator canuob be convicted unless he is
ghown to have been acquainted with the character of the plot.?

§ 231 a. A detective entering apparently into a criminal con-
gpiracy already formed for the purpose o.f' exploding it is Detestives
not an accessary before the fact.® For it should be re- not acces-
membered that while detectives, when acting as decoys, saries.
may apparently provoke the crime, the essential element of dolus,
or malicious determination to violate the law, is wanting in their
case. And it is only the formal and not the substantive part of the
erime that they provoke. They provoke, for instance, in larceny,
the asportatibn of the goods, but not the ultimate loss by the owner.
They may be actuated by the most unworthy of motives, but the
animus furands in larceny is not imputable to them; and it is
larecnous eases or cheats that they are chiefly employed. They may,
however, become liable for negligence in their conduct, when it leads
to injuries which prudence on their part might have avoided ; as when
they instigate an amhush which results 4in a homigide ;* or when the
checks they look forward to as likely to explode a plot, whose exe-
cution they advise, are not properly applied. Nor should it be

! Infra, §§ 232, 236, 187 ; Price v. People, 109 II1. 109. Bee
2 Supra, § 129, Whart. Cr. Liv. § 440,
8 Supra, § 149, where the cases are 4 Bee supra, § 149.

given, Camplbell ». Com., 84 Penn. 5t. 201
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forgotten that if one who silently watches 2 crime uniil it ripens is
an accessary, then the guilt of accessaryship falls on a parent whe
watches anxiously but silently a child’s course until the period when
interposition and warning would be likely to be successful, and on a
speeialist in science, who, suspecting that there may be some wrong-
ful purpose in preparations in a neighboring laboratory, forbears to

give notice of the danger until he sees that it assuredly exists. -

Eminently is this the case with persons who, from a sense of duty,
or under the direction of the public authorities, watch even as appa.
rent members the progress of conspiracies which could in no other
way be exposed.!

$ 232, It has been doubted whether there can be an accessary
May be ac- hefore the fact t'o m.ansiaughter, since accessaryship pre-
gessary be- supposes premeditation, and pren':ledltatlon is incompatible
to man- with manslaughter.® = But, as will be seen, an instigator
slaughter, : . . .

may, in hot blood, stimulate a person incensed with an-

other to execute a deed of vengeance on such other, when the offence
of the perpetrator would be only manslaughter ; and we may also
hold that an instigator may be guilty of murder in instigatiug an-
otker to commit manslaughter by the rash use of dangerous instru-
mentalities.® A fortiori there may be an acecssary before the fact
to murder in the sceond degree.t

§ 233. It is not material that an accessary should have originated
Accessary U0 depign of committing the offence. If the pr'incipal
betore the had previously formed the design, and the alleged acees-
not be sary.encouraged him to carry it out by stating falsehoods,
ORigalon.  or otherwise, he is guilty as accessary before the fact.s

§ 234, The guantity of aid rendered is of no consequence. A.
Quantity of counterfeiting raid, for instance, may have a hundred
:]_1:;11 immate- persons concerned as accessaries, some contributing very

) little aid.  All, however, are technically guilty.® What

! See Camplell v, Com., 84 Peun. 8t. D. & B. 288; L. ». Taylor, L. R. 2 C.
187, cited supra, § 149 ; Cent. L. J. for C. R. 147.
1885, p. 5. 4 Infra, § 546, Hagan v, State, 10

? See R. v. Taylor, L. B. 2 C. O, R. Obio 8t, 459. That thera may be ac-
147 ; Boyd v. Btate, 17 Ga. 202. Com- cessaries after the fact to manslaughter,
pare 2 Hawk, I. C. p. 444, 5. 24, Beo see R. v, Greenacre, 8 C. & P. 35; K.
infre, § 236. o v. Richards, 13 Cox C, C. 611.

# Infra, § 236. See, to samo effect, & Eeithler ». Btate, 10 S, & M. 192.
R. v, 8mith, 2 Cox C. C. 233 ; Steph, Sue R. o Tuckwell, C. & M. 215.
Dig. C. L. art. 229, eiting R, ». Gaylor, ¢ Bee supra, § 217,
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distinguishes the act of the accessary from that of the principal is
that the accessary, while concerned in facilitating the execution of
the guilty purpose, takes no part in this execution, leaving it to the
prineipal.t

§ 235. There is no particular period of time to which accessary-
ship 1s limited, It may take place when the guilty act i3 o one
concocted, when it is prepared, or when it is executed, ;}nfl ]m:ml_
provided that in the latter case there iz not actual pres-
ence.? And it may be coupled with accessaryship after the fact.?

§ 236, A question of cousiderable interest has arisen as to the
extent to which the principal’s personal relations are to
be imputed to the accessary. A public officer, for in- gl‘;;‘gengi
stance, committing a specific act, is liable to a severer yecessatily
punishment than would be a private citizen. Is a private
citizen, who is an accessary to an officer in such an offence, charge-
able with the same grade of guilt? Or is an accessary to a trustee,
who is guilty of embezzlement, to he charged with the same grade
of guilt as would the trustee? On this question we have the fol-
lowing possible theories :—*

(1) The accessary is absorbed in the principal, so that the prin-
cipal’s personal relations, in respect to the erime, are imputable to
the accessary.

(2) Each offender is chargeable only for what he really is.
Thus, the non-public officer cannot be punished as a public officer,
and the non-trustee cannot be punished as a trustee. Hence, accord-
ing to this view, where a principal in a homicide, from the fact of
hiz bearing a particular relation to the deceased, would be guilty
of murder in the first degree, an accessary not bearing this relation
would be guilty only of murder in the second degree.

(3) We may distingunish, as do several codes, between those
qualities which establish or cancel, and those which inerease or
diminish, punishability. As to the first, the personal relations of
the principal are the standard. As to the second, each offender is
to be judged according to his own peculiar relations. Ilence, to
take up the last case, an accessary to a murder, whose grade is de-

1 Beo supra, § 206, ? . v, Blackszon, 8 C. & P. 43.
% Bee Watson ». Btate, § Tex. Ap. ¢ Berner, § 111,
237,
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termined by the persenal qualities of the perpetrator, is to be judged
from his own and not his principal’s relations. A non-officer, also
who aidsan officer in an offence, whose grade is increased by thé
official relation, is liable only for the lower grade of the offence, On
the other hand, a non-officer who aids in a purely official crime (e. g.
aceeptance of a bribo by a judge) is, by the force of the dishinctim;
before us, liable ag accessary to the crime, '

.Arzother question arises in homicides when the accessary and the
prineipal are acting under different degrees of passion. Under the
old law, the defendant was first convicted, and then the accessary
was charged with being accessary to the offence which the convie-
tion covered. But now that instigation is a substantive offence, it
mu.fst be remembered that the offence of the instigator is not nec’es-
garily of the same grade as that of the perpetrator. The instigator
may aet in hot blood, in which case he will be only guilty of i:1’11a1:1-
slaughter, while the perpetrator may act coolly, and thus be guilty
of murder. The converse, also, may be true: the instigation may
be c.ool and deliberate, the execution in hot blood by a person whom
the .mstiga.t.or finds in & condition of unreasoning frenzy. A person
demlring coolly to get rid of an enemy, for instance, may employ as
a too} some one whom that enemy has aggrieved and who is infuriated
by his grievance. Tlence an accessary before the fact (or to adopt
the. terms of recent codes, an instigator) may be guilty of murder
while the prineipal (or perpetrator) may be guilty of manslaughter :
or the accessary hefore the fact (instigator), acting in hot hlood,
may be guilty of manslaughter, while the perpetrazor (principal)’
acting with deliberate malice, may be guilty of murder.? ,
§f°§r‘?§2§3§1 §y 237. {“ common law, the conviction of somo one who
no longer & has committed the crime must precede or accompany
girgequi- that of one charged as accessary.? A prisoner does not

" That jn.int participanis may be 16 Mass. 423; Com. ». Woodward
guilty of different degrees, see Fost. Thacher’s €. C. 63; Baron v Puopla Ii
- ¥

CHAP, IX.] ACCESSARYSHIP. [§ 237,

waive his right to call for the record of such conviction, by plead-
ing! Conviction of the principal is not admissible evidence, until
judgment has heen rendered on the verdict;? and, when the frials
are concurrent, there can be no judgment against the accessary
until there is & sentence of the principal® The record must be
proved in the usual mode,* DBut even at commeon law, where there
are two principals, and only one convicted, the other being dead,
the accessary must answer nobwithstanding the non-convigtion of the
deceased.® By statutes, however, now almost universally adopted,
the offence of an accessary is made substantive and independent,
and consequently the accessary may be tried independently of the
principal, though in such case the guilt of the principal must be
alleged and proved.® And the principal may be averred to be un- -

106, 129 ; Whart. Cr. PL & Pr. §§ 307,
753: Klein ». People, 31 N, Y. 229;
Mask ». Poople, 32 Miss. 405. ,

¢ Sea U. 8. v, Crane, 4 McLean, 317 ;
Com. ». Andrews, 3 Mass, 126; Com.
v. Briggs, 5 Pick. 429 ; Com. v. Thillips,
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Parker C. R. 246 ; Bampson », Com., §
W. & 8. 385; Brown ». State, 18 Okio

- Bt. 4965 Com. ». Williamson, 2 Va. C.

211; Smith ». State, 46 Ga. 288 ; State
v. Pybass, 4 Humph. 443, As {o N.
Y. statutes, see supra, § 204.

known.”

1 Fost, 360; 1 Hale, 623; TU. 5. v.
Burr, 4 Cranch, 502,

In North Carolina, the principle has
been somewhat expanded, it having
been there held that the accessary is
not liable to be iried while the princi-
pal is amenable to the laws of the State
and is still unconvioted. Stato v, Groff,
1 Murphy's K. 270, See State z. Goods,
1 Hawks, 463 ; Harty ». State, 3 Black-
ford, 386.

% State v. Duncan, 6 Iredell, 238,

% 2 Curw. Hawk. § 41.

4 Peopla v, Gray, 25 Wend. 465.

§ Com. ». Knapp, 10 Pick. 477.

6 Sea State v. Ricker, 20 Me. 84;
Pettes v, Com., 126 Mass. 242; Feopla
». Gray, 25 Wend. 465; Holmes .
Com., 26 Penn. 5t. 221 ; Com. ». Ilughes,
11 Phila. 430 ; Brown w». Btate, 18 Oh,
St. 496 ; Noland v». State, 19 Oh. 131
Hatchett v, Com., 75 Va. 925; Ulmer
v, State, 14 Ind. 52; Daxzter v. People,
3 Gilman, 368; Yoo v Peopls, 4% ILL
410 ; State v, Comstock, 46 lows, 265 ;

_Ogden ». State, 12 Wis. 532 Jordan ».

State, 56 Gta. 92 Loughridge . State,
6 Mo. 594; People » Campbell, 40

Cal. 129 ; People ». Outeveras, 48 Cal.
19 ; State v. Cassidy, 12 Kans. 550. As
in English statute, ses K. v Hughes,
Rell ¢, C. 242; R. ». Uregory, L. R. 1
C.C. 77; 10 Coxe C. C. 43%. Asto
New York statute see supra, § 205

At common law an accessary is dis-
charged by the acquitial of his prin-
cipal on those charges whereon the
indietment against himself is founded.
T. 8. v. Crane, 4 McLean, 317.

fiven in a case where the principal
was indicted for burglary and lurceny
in a dwelling-house, and the accessary
charged in the same indiciment s8
accessary before the fact to the said
$ felony and burglary,”” and the jury ac.
gmitted the principal of the burglary,
but found him guilty of the larceny,
the judges, it is said, were of opinion
that the accessary should have been
acquitted ; for the indictment charged
him 8% accessary to the hurglary only,
and the principal being acquitted of
that, the accessary should be sequitted
also. R. . Danmelly, R. & R. 310; 2
Marsh. 571.

7 Com. v. Adsms, 127 Mass. 15.
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§ 239.] CRIMES, [Book 1.

When principal and accessary are tried separately, convietion of
the principal is primd facie evidence of his guilt, on the trial of the
accessary, but may be collaterally dispated when the issue is the
guilt of the accessary.!

Under the recent statutes, which treat principals and accessaries
before the fact as confederates, the declarations and acts of the
one, in furtherance of the common plan, are admissible against the
other.* Ii iz otherwise when the conspiracy is terminated,® the
accessary being tried for a substantive offence, and the principal’s

1 R, ». Turner, 1 Moody, 347; U. 8. guilty, they are then to inguire of the
v. Hartwell, 12 Int. Rev, Rec. 72; accessary. 1 Hale, 624; 2 Inst. 184,

CHAP. 1X.] ACCESSARYSHIP, [§ 289.

confessions, after the joint action is closed, not being receivable
against him.! o _

§ 238. Atcommon law it is not necessary, in an indictment against
an accessary before the fact in a felony, to set out the conviction or
execution of the principal. It is enough te aver she latter’s guile.?

The indictment must show the commission of the offence ag par-
ticularly as i3 necessary in an mdu':tment against the Indictment
principal®  In States where it is provided by statute that must par-

v oust b
an accessary before the fact shall be deemed and considered ! 0%

. as principal and punished accordingly, an accessary may

be indicted and convieted as a principal.t It is otherwise atcommon
law sand in States where this law prevails, an accessary before the

8. C., 5 CIiff, 221 ; State ». Ricker, 20 Sce Holmes v. Com., 25 Penn. 5t. 221,

Me. 84; State », Rand, 33 N. H, 21§;
Com. v. Knapp, 10 Pick. 477; Com. ».
Stow, 1 Mass. 64 ; People ». Buckland,
13 Wend. 592 ; State », Duncan, 6 Ire-
dell, 236 ; Keithler ». State, 10 5m. &
M. 192, fafra, § 244.

It shonld be observed that the statute
of 7 Geo. IV. ¢. 64, 5. 9, whiceh several
American gtatutes copy, only applies
where the accessary might at eommon
law have been indicted with or with-
oui the conviction of the principal}
and, therefors, where a defendant was
indicted as accessary before the fact to
the maurder of 8. N., she having, by
his precurcinent, killed herself, it was
ruled that the statute did not apply.
R. v. Bussell, T Mood. . C. 356; R. ».
Gaylor, 7 Cox C. C. 253; Dears. & B.
C. C. 288,

At common law where the principal
and accessary are tried together, if the
principal plead otherwise than the
general iszue, the accessary iz not
bound to answer, until the principal’s
plea be first determined. 9 H. 7, 19:
1 1lale, 624 ; 2 Inst. 184. Where the
general issne is pleaded, however, the
jury must be charged to inguire first
of the prineipal, and if thoy find him
not guilty, then to acquif the aeces-
sary ; but if they find the principal
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In Massachugetts an zccessary before
the fact may be tried in the county of
the consummated act, though the act
of accessaryship wasg committed else-
where, Com. v. Peftes, 114 Mass. 307,
Seo infra, §§ 279, 287,

In Virginia an accessary eannot be
prosecuted for a substantive offence,
but only as accessary to the principal
folon. The gailt of the principal felon
mukt be proved, but not his eonviction,
Hatehett ». Com., 75 Va. 925.

In Tennesses, where a principal to
a murder was sentenced to imprison-
ment for life, in accordance with the
statute of 1838, ¢. 29, an accessary be-
fore the fact, subscquently tried and
eonvieted (the jury bringing in a gen-
eral verdiet of gnilty, without finding
mitigating eirenmstances), was held to
be properly setitenced o imprisonment
for lifoe. Nuthill ». State, 11 Humph.
247,

As to Louisiana, see State v. Wash-
ington, 33 La, An. 1473,

An accessary cannot take advantage
of an error in the recotd against the
principal. State v. Duncan, 8 Iredell,
236 ; Com. v. Knapp, 10 Pick. 477.

¢ Sec infra, § 1405,

¥ B. v. Turner, 1 Moody C. €. 347;
State v. Newport, 4 Harring, 567.

fact, though by statute punishable as principal, must nevertheless be
indicted, not as principal, but as accessary before the fact.®

§ 239. At common law, the verdict must specify the

Yerdiet

grade, and under a verdict of ¢ guilty as accessary,” the mast spe-

defendantcannot be sentenced asaccessary before the fact.”

cify grade.

As has just been seen, accessary and principal (or instigator and per-
petrator) may, under recent codes, be convicted of different grades.

1 Thid. ; Ogden v. Btate, 12 Wis. 632.
See, as taking a less restricted view of
admissibility, U. 8. v. Hartwell, supra;
K. v, Blick, 4 C, & P. 377,

2 State v. Bims, 2 Bail. 8. C. Tep.
29 ; State ». Evans, Ibid. 66; Holmes
#, Conw., 20 Penn. 8, 221,

3 Com. v. Dudley, 6 Leigh, 014;
Jordan v, State, 56 Ga. 92, See People
». Behwartz, 32 Cal. 160; Peopls w.
Crensbaw, 46 Cal. 65 ; People ». Thrall,
50 Cal, 415. See State v. Mosloy, 51
Kan, 355.

4 Catheart ». Com., 37 Penn. Bt.
108; Camphell ». Com., 84 Penn. 3i.
187 ; Com. r. Hoghes, 11 Phila. 430
Raiford . State, 59 Mich, 106 ; Jordan
v, State, 56 Ga. 92; Baxter ». The Peo-
ple, 3 Gilman, 368; Btate v. Zeibart,

. 40 Iowa, 165 ; Dempsey ». People, 47

I11. 323; Yoo » People, 49 I1l. 410;
Btate ». Cassidy, 12 Kans, 500, BSee
infra, § 245 ; and see Whart. L & Pr.
§ 458 ; Ward ». Com., 14 Bash, 232.

5 B. v Fallon, 9 Cox C. C. 242; R.
». Plant, 7 €. & P. 575 ; Btato ». Lar-
kin, 49 N, H. 39 ; State v. Wyckoff, 2
Vreom, 65; Hughes v, State, 12 Ala.
458 ; Josephine v. State, 39 Miss. 613 ;
Walrath ». State, 8 Nebr. 80, For
other cascs see infra, § 245.

§ Pottes v Com., 126 Mass. 242;
People ». Camphbell, 40 Cal. 129. Bee
People ». Glassoway, 28 Cal. 404 ; Peo-
ple v, Shepardson, 48 Cal. 188, Infra,
§ 245 : Williams v. State, 41 Ark, 173,
i< Ineite, move and procure, aid, coun-
sel, hire, and command the said per-
gon as aforesaid unknown, the said
felony and abortion in maoner and
forin aforesaid to de and commit,’! has
been gustzined in Massachuseits as
sufficiently deseribing the offence of an
accesgary before the faet. Com. »,
Adams, 127 Mass. 15.

7 State v. Rose, 20 La. An. 143.
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§ 240. If the felony is not committed, he who counsels or com-
mands its commission is not liable as accessary before
the fact, but he may be convicted for the attempt as a sub-
stantive misdemeanor, if steps were taken to consummate the offence.t

Attempt,

VI, ACCESSARIES AFTER THE FACT.

§ 241. Although in other jurisprudences he who directs or
counsels a specific offence is involved in the same penaliy as the
actual perpetrator, the English common law stands alone in assign-
ing the same grade of guilt to those who conceal or protect the
perpetrator after the commission of the offence® That sach persons
should be punished is eminently just; but i is eminently unjust
that they should he punished in the same way as the eriminal

whom they shelter,

By the English common law,

however, a person, according to

Accessary  the text-hooks, who, when knowing a felony to have been
afier the  gommitted by another, receives, relieves, comforts, or

fact is one

who subse- assists the felon,’ whether he be a principal or an aces.

quently

aeststs or  sary before the fact, is an accessary after the fact

comforta

the folon.  1nvolved in the same penalty as the principalt When

1 2East R, 5; Ch, C. L. 264, Su-
pra, § 173,

2 What wo call accessaryehip after
the fact is punished in Germany and,
France us an independent offence, in
the nature of our Escape, or Prison
Breach. See Berner, Lehrbuch, 1877,
pp. 196, 187,

In England, the old cormmon law hag
been modified by stat. 24 & 25 Viet.,
which limits the punishmeni to im-
prisonment for four years. Hee R. v,
Fallon, L. & C. 217; 9 Cox, 242.

Receiving stolen goods does not, at
common law, constilnte accessaryship
after the fact to the larceny. It was
otherwise bythe statute 3 Will. & Mary,
in most Jurisdictions, however, the re-
ception of stolen goods is now an inde-
pendent crime. See infra, §§ 9582 of seg.

Receiving money, knowing that it
wak obtained by robbery, does not con-
gtitnte accessaryship after the fact at
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common law. Williams ». State, 55
Ga. 391,

% 1 Hale, 618; 4 Bl, Com. 37; Ros-
eoe’s Or. Bv. 184 ; see R. v. Lee, 6 C.
& P. 536.

A man who emaploys another person
te harbor the prinecipal may be con-
victed as an accessary after the fact,
although he himself did no act to Te-
lieve or assist the prineipal. R. v Jar-
vis, 2 Moo. & R. 40. Bo it appears to
be settled that whoever rescues a felon
imprigened for the felony, or volunta-
rily suffers him to escape, is guilty as
accessary. Hawk. P, C, b 2, ¢ 29, 5.
27, Eee Roscoe’s Cr. Ev. 184 ; and see
generally as to how far *f concealing”
constitutes accessaryship after the fact,
White ». People, 81 IIl. 333,

* Wren ». Com., 26 Grat. 952; Tay-
lor ». Com., 11 Bush, 154; Loyd o.
State, 42 Ga. 321 ; Harro! r. Btate, 39
Miss, 702 ; People v. Gassaway, 28 Cal,

CHAP. IX.] ACCESSARYSHIP. [§ 241.

we examine the cases given, however, we find that the assistance
to a felon, which constitutes this form of accessaryship, 18 such
agpistance as to some extent shelters the principal from prose-
cution, as, for instance, where the alleged accessary concealed the
prineipal in his house,}! or shui the door against his pursuers,
until he should have an opportunity of escaping? or took money
from him to allow him to escape,® or supplied him with money, a
horse, or other necessaries, in order to cnable him to escape,* or
where the principal was in prison, and the accessary, before convie-
tion, bribed the jailer to let him escape, or supplied him with mate-
rials for the same purpose,? or in any way aided in compassing his
escape.! Merely suffering the principal to escape, however, it is
held, will not impute the guilt of accessaryship to the party so
doing.” And it is conceded that if a person supply a felon in
prison with victuals or other necegsaries, for his sustenanece ;? or
guccor and sustain him if he be bailed out of prison;® or profes-
sionally attend a felon sick or wounded, although he know him to
be a felon ;' or speak or write in order to obtain a felon’s pardon
or deliverance, or advise his friends to write to the witnesses nof
to appear against him at his trial, and they write accordingly ;'* or
even if he himself agree, for money, not to give evidence against
the felon ;' or know of the felony and do not disclose it ;¥ these
acts will not be sufficient to make the party an accessary after the
fact, Thero must be some independent criminality to make them an
offence.’® Statutes, also, now exist, making accessaryship after the

404; 2 Hawk. ¢. 2%,s. 1; P. Wms. v Brannon, London Law Times, Feb.

475, 28, 1880, p. 319,

U Dalt. 530, 531. Infra, § 652, and 8 1 Hale, 620, Bee R. v. Chapple,
cases there cited. 9 C. &P 355

2 ] Hale, 619, % 1 Hale, 620,

P OH. 4, L. 1 1 Nale, 332,

4 Hall's Sum, 218; 2 Hawk. e. 29,
8. 26. See Com. v Filburn, 119 Masa.
207,

5 1 Hale, 621 ; Hawk. b, 2, ¢. 29, s,
26; Archbold, by fervis, .

8 Beo infra, §§ 1672, 1677, as to prizon

. breach.

7 Hale, 61%; Wren », Com. ut supra;
Taylor v, Com., 11 Bush. 154. Bee K.

N Ibid.
12 3 Inst. 139 ; 1 Hale, 620,

. 15 Moore, B. Sce Wren v. Com., 25

Grat, 789,

¥ | Hale, 371, 618, State v. Hann,
40 M. J. L. 228 ; State v. Giles, 52 Ind.
256: State v, Fries, 53 Ind. 489,
White ». People, 81 Il1, 833,

5 Reynolds », People, 83 ILl. 470;
Welch v. State, 3 Tex. Ap, 413.
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fact substantively indietable. Even interference with public jus-
tice by promoting the escape of a criminal is now tried as an inde-
pendent offence.!

§ 242. Three things are laid down in the books as necessary to
constitute a man accessary after the fact to the felony

Enowl-

edigre of v of another.

principal’s - H

guilt cesen- 1. The felony must have been committed.?
tial,

2. The defendant must know thut the felon iz guilty
and this, therefore, is always averred in the indictment.* And
though it kas been intimated that constructive notice of the felony
will, in some ecases, saffice : as where a man reccives a felon in the
saine county in which he has been attainted, which is supposed to
have been a matter of notoriety ;> yet the better opinion is that

there should be laid such a basis of inculpatory facts as properly to

raise the presumption of knowledge.
8. The felon must be to some extent sheltered from pursuit by

the defendant.”

§ 243. The only relation, so it i3 said, which excuses the har-
boring & felon is that of & wife to her husband, because she is con-

1 Fafra, §§ 652, 1672, 16¥7; Com. v.
Miller, 2 Ashm. 61. That presence at
the ¢rime is not necessary, gee Pinkard
v, State, 30 Gs. THY7.

21 Ch. C. L. 264; 1 Hale, 622; 2
Hawk. ¢. 29, s. 35; Harrol v. State,
3% Miss. 702; Poston v, State, 12 Tex.
Ap. 408, . .

8 1 Hale, 622: Ilawk. b, 2, ¢. 29, .
32; Com. Dig, Justices, T. 2, Hee R.
v. Butterfield, I Cox C. C. 93: R. »,
Greenacre, 8 C. & P, 35; Wren ».
Btate, 26 Grat. 952, That snch knowl-
edge is to be inferred from facts, see
‘White v. I'eople, 81 I1l. 333; Tully »,
Com., 13 Bush, 142.

{ Hawk, b. 2, ¢. 29, 8. 33,

It is sometimes said that the incep-
tion of the offence of accessaries after
the fact must be subsequent to that of
the principal offence, This, however,
iz not necessarily the case. A re-
receiver, for instance, may make his
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arrangements to receive the goods ob-
tained by a projected larceny. If he
does not aet in concert with the prin-
cipal offender,—in other words, if the
principal does not knew that he is thus
acting,—he is an accessary after the
fact. But it is otherwise if his recep-
tion is in couzeguence of a previons en-
gagement. 1If he should say, ‘‘Go
ahead ; 1 will stand by you, and take
care of the things after you get them,’*
he ig accessary before the fact, or in-
stigator, and hence, by recent legisla-
tion, principal. He encourages ihe
thief, and becomes thersfore a party to
theft.

§ Dyer, 355; Staunf. 41 b,

€1 Hale, 323, 622; R. n. Burridge,
3 P Wwma, 475; Tually v. Com., 13
Bush, 142,

" R. ». Chapple, § C. & P. 355;
Loyd v. Btate, 42 Ga. 221.

CHAP, IX.] ACCESSARYERIP, 8 245.

gidered a3 subject to his control, as well as bound to him by affec-
tion.! But by the English common law no other ties, wifeis nos
however near, will excuse; for if the bushand protect S0 luble.
his wife, a father his son, or & brother his brother, they contract
the guilt, and are liable to the punishment, of accessaries to the
original felony.?

§ 244. At common law, as we have seen,® the. conviction of the
principal is a4 necessary prereq}lis:zte to the conviction of Conviction
the accessary. Where the principal and accessary are of princi-
joined in an indictment, and tried separately, the record FLETIRe
of the principal’s conviction is irrebuttable proof of such gi‘;";uﬂl;
conviction, and is prémd facie evidence of his guilt, upon
the trial of the accessary; and as the burden of proof is on the
accessary, he must then show that the principal ought not to have
been convicted.* But the accessary, in such case, is not restricted
to proof of facts that were shown on the former trial, but may
prove others which are incompatible with the guilt of the principal.®
If the conviction of the prineipal be reversed, this brings with if the
reversal of the judgment against the accessary.®

§ 245, An accessary after the fact cannot be convicted Indictment
on an indictwent charging him as princtpal. must be

The question of jurisdiction is hereafter considered.? epeciic.

V. LIABILITY OF PRINCIPAL FOR CRIMINAL ACT OF AGENT.
The cases under this head may be clasged as follows:—

t 1 Hale, 621; Hawk. b. 2.0 29,5.  © Ray ». State, 13 Neb. 55.
34: 4 Bia. Com, 39; Com Dig. Jus. T Sugra, § 238; B. v. Fallon, 9 Cox

T. 2. C. C. 242: R, ». Soares, R. & R. 25;
£ Thid. As to N. Y. statute, ses BState . Wyckofl, 2 Vroom, 65; Rey-
supra, § 205, nolds ». People, 83 IlI, 479 ; Wade ».
3 Supra, § 237. State, 71 Ind. 635 ; State v. Dewer, 65

1 Com. v. Emapp, 10 Pick. 484; N.C.572; McCoy v. State, 52 Ga. 287;

State v. Chittem, 2 Duverenx, 49;
State ¢. Duncan, 6 Iredell, 236. See
supra, § 237.

5 Com. ». Knapp, 10 Pick. 484. BSee
State v, Sims, 2 Rail, B. C. 29; State
v, Crank, Ibid. 66,

Anderson v, State, 63 Ibid. 675 ; Hughes
», State, 12 Ala. 458; JFosephine r.
State, 39 Miss. 613, Teople ». Camp-
bell, 46 Cal. 129. Under statutes, see
supra, § 238,
& Infra, §§ 287, 288,
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§ 247.] CRIMES. [ BoOE 1.

(a) Where the Agent acts directly under the Principals
Commands.

§ 246. When the agent performs the illegel act under an absent
Command. PTIMCIPal’s direction, either express or implied, this im-
lug prinei-  poses responsibility on the prineipal.! In misdemeanors
E;‘rl;;éﬁf:s the act may be charged to have been done by the prin-
act. cipal himself, without reference to an agent2 Such,
also, is the ease in felonies, where the agent is innoeent, insane, or
a slave, in which case the party commanding the felony to be done,
though absent at the time of its commission, is prineipal in the first
degree® In felonies, where the agent is responsible, the absent
principal is at common law accessary before the fact.4 As we have
seen, an agent, when physically free, is not relieved fromt responsi-
bility by the fact that he is acting under his principal’s directions.®

(b) Where the Agent is acting at the Time in the Line of the
Principal's Buginess, but without Specific Instructions.

CHAP. IX.] ACCESSARYSHIP, [§ 247,

libellous book, or where a clerk publishes a libel in a newspaper,
the principal is responsible, and, if there be no other evidence,
may be convicted! Iiven the fact that the principal, who was
the publisher of a newspaper, was living at the time one hun-
dred miles distant from the place of publication, was sick and en-
tirely ignorant of the libel being published, is at common law no
defence.? A master, also, may be liable for the negligence of a
servant whom he negligently appoints or negligently controls.® But
16 is otherwise if the agent be without authority, express or implied,
and the act be out of the range of the agent’s business, and against
the principal’s express and dond fide commands.* It should also be
remembered that as it is only by agents that corporations can act,
it is not necessary to prove, on charging a corporation with a erimi-
nal act committed by an agent, within his range of duty, that this
act was specifically authorized by the corporation.s

1 R. ». Almon, 5 Burr. 2686 ; R. v, 2 R. ». Gutch, Moody & M, 433.

§ 247. A principal is primd facie liable for the illegal acts of an
agent dooe in a general course of illegal busincss autho-

where rized by the prineipal,® and this is eminently the case in
agent acte  jndietments for nuisances, which eculd not be abated if

And so

in line of

priveipal’e  the master was not liable for the servant’s acts, if in

bhisiness.

general furtherance of the master’s plan And the rule

applies to all cages where a master inflicts indictable injury through
s servant. Thus, where a barkeeper in a hotel sells liquor, or a
salesman in a baokstore in the wsual course of business sells a

' Boe Felton ». U. B., 96 U. 8. 659,
Lathrop v. State, 51 Ind. 192; infie, §
1503 ; supra, §§ 205 ef seq.

2 1. 8. ». Morrow, 4 Wazh. C. C,
733; Com. ». Stevens, 10 Mass, 151 :
Seaman ». Com., 1 Weekly Notes, 14,
and note sppended thereto; Sloan ».
8tate, 8 Ind. 312. For master’s liability
for servant's negligent act, see supra,
§135; infra, §§ 341, 1422, 1503.

3 Supra, §§ 207, 223; infre, § 341;
R. ». Michael, 2 M. C. C.120; 9C. &
7. 350; R.v. Spiller, 5 C, & D. 333.
*¢If  man does, by an innocent agent,
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a felony, the employer and not the agent
is accountable criminally.”™ R. », Bleas-
dale, 2 C. & E. 764.

A Infra, § 247,

§ Supra, 8§ 94 et seq.; Play v. People,
86 Il 147,

§ R. w Dixzon, 3 M. & 8. 11; Roberts
w. Preston, & C. B. (N, 8.) 208; State
v. Wentworth, 65 Me. 234; Com. .
Nichols, 10 Met. 259; Anderson w.
Btate, 22 Ohio 8t. 305; Mollihan v,
State, 30 Ind. 266 ; wmfra, § 1503,

? R. v. Btephens, L, &., 1 Q. B, 702
10,

Dodd, 2 Bessions Cases, 33 R. v. Gutch, % Supra, § 135.

Meody & M. 433; U. 8 @¢. Nunne-
macher, 7 Biss. 111; Com. v. Park; 1
Gray, 553; Com. ». Nichols, 10 Met.
259 ; Com. v. Morgan, 107 Masg, 199 ;
Com, v, Met. R. R., 107 Masg. 236 ; Com.
v. Boston R, R., 126 Mass. 61; State »,
Buwith, 10 R. L. 258 ; Com. ». Gillesple,
7 5.& R. 469 ; State ». Mathiz, 1 Hill
8. . 37; PBritain ». State, 3 Humph.
203; Com, =, Major, § Dana, 293;
Hipes v. State, 73 Ind. 39; 1 Bennett
& Meard Lead. Cas. 241 ; infra, §§ 341,
1422, 1467, 1503, This rule holds even
a3 to the sale of liquor on SBunday by
a clerk without the owner’s consent.
Noecker ©. People, 91 111, 454 ; People
». Boby, Mich, 18584, 17 Rep. 626, In
Yeople v, Utter, 44 Barh, 170, the court,
on the other hand, held that a master
wag not responsible for a sale of liquor
on Sunday unless it was shown to have
been with his diréction or assent. Bee
Anderson ». State, 22 Ohio St. 305,
VOL. I,—18

¢ Bee supra, § 135; infra, § 15037 R,
v, Bennett, Bell C. C, 1; & Cox (. €.
74, cited supra, § 1564; Felton v. U. 3.,
96 U. 5. 699; U. 8. v, Halberstadt,
Gilp. 262; Com. ». Nicholy, 10 Met.
259 ; Barnes v. Btate, 19 Conn. 398;
State w. Privett, 4 Jones, 100; State v,
Dawsorn, 2 Bay, 360; Hipp ». State, 5
Blackf. 149 ; 'Leary v. State, 44 Ind.
91; Anderson », State, 39 Ind. 553;
Btate ». MeGrath, 73 Mo. 181; State
v, James, 63 Mo. 570, As to liability
for eo-couspirators, see infra, § 1405,
That a principal, who leaves the per-
formanee of his official dnties to a sub-
altern, is indietable for the subaltern’s
failure {0 perform an official duty, see
U. 8. v. Buchanan, 4 Hughes, 487; §
Fed. Rop. $89; U. 8. ». Beaty, Homp.
487,

& Supra, § 91; R. v, Medley, 6 C. &
P. 292; infra, §§ 1422, 1423, 1425,
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§ 249.]

CRIMES,

[BOOK I

(¢) When the Principal resides out of the Jurisdiction.

§ 248. When the prinecipal resided out of the jurisdic-

Non-resi-
dentprin-  tion in which the offence was consummated, he is charge-
cipal intra- . . . . .
territori.  able in such place of consummation, notwithstanding his
ally lizble.  pon residence.!

VI. MISPRISION.

§ 249. At common law a party is guilty of misprision of felony
Misprision  WHO ste_mds by the commission of the ffalony Tnthout en-
of feiﬂily is deavoring to prevent it,and who, knowing of iis commis-
CONCeal- . . . v
mentef  sion, neglects to prosecute the offender.® Misprision, as
felony.

a substantive offence, however, is practically obsolete.

The same end, so far as is consistent with the general policy of
society, is reached by the rule noticed in another work, which makes
‘it incumbent on all persons present when an unlawful act is attempted
to take part with the officers of the law in the prevention of such

act.?

1 Bee infra, §% 279, 280, 287; R. v,

Garrett, 22 Law & Eq. 607; 6 Cox C..

C. R. 260; T. 8. » Davig, 2 Bomn,
482 : Com. v. Pettes, 114 Maze. 307;
People . Adams, 3 Denila, 100 ; Adams
v People, 1 Comstock, 173; Com. v,
Gillespie, 7-8. & R. 469.

* Hawk. P. C. b. 1, e 58, 8. 2; 1
Hale P. C.-431-448,

Aceording to Bir J, F. Stephen, Dig.
C. L. art. 156, ** Every one who knows
that any other person has eommitted
high treas-:;n, and does not within area-
somzble time give information therenf
to a justice of assize or a justice of the
peace, is guilty of misprision of trea-
s0m, and must, upon conviction thereof,
be sentenced to imprisonment for life,
and to forfeit to the queen all his goods
and the profits of his lands during hig
life.
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“Every one who knows that any
other person has committed felony and
eonceals or prosures the eoncealment
thereof, is guilty of misprision of fel-
ony, and, upon conviction thercef, the
offender, if a sheriff, coroner, or their
bailiff, *shall have one year's imprison-
ment and after make a grievons fine,’
at the discretion of the court, *and if
they have not whereof they shall have
imprisonment of three years.! In other
cases the offender is gunilty of a misde-
meanor.”

® See Whart. Cr. P, & Pr. §§ 10 et
seq, Ag to misprizsion of treason, see U.
8. v. Burr, 4 Cranch, 470 ; tnfra, §§
1782 et seq. By BRev. ftat. U. 8. §§
5333, 5390, misprizion of tresson and
mizprision of felony are made specifi-
cally indictable.



