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BOOK II.
CRIMES.

PART II.—OFFENCES AGAINST PROPERTY.
(CONTINUED.)

—rr—

CHAPTER XVI,

MALICIOUS MISCHIEF,

Btatutea fn this relation are based on
common law, § 1065,

Offence at common law is of wider seope
in this country than in England, §
1066.

Offence includes malicious physmeal in-
Jjury to another person or to the pub-
le, § 1067, :

But offence must be with malice to owner
or involve & breach of the peace, § 1088,

Offence is distingnishable from larceny
by absence of intent to steal, § 1069,

Malice is essentlal, § 1070. '

Malice 1s to be inferred from facts, § 10471,

May be negatived by proof of other
motives, § 1072,

Honest bellef in title a defence, § 1072 ¢.

Consent of owner is a defence, § 1073.

Injury must be such as to inpair utility,
§ 1074,

Qwner I8 competent witness, § 1075,

All kinds of property are subjects of
offence, § 1076,

Owner’s title is immaterial, § 1077.

Indictment must contain proper techni-
cal averments, § 1078,

Malice must nesdally be ayverred, § 1079,

Moede of injury must be averred, § 1080.

Statutory offence of enrdangering lives of
railroad travellers, § 1081. '

Statutory offence of obstructing raflroad
earriagres, § 1082,

Btatutery offence of malicious injury to
manufactares and machinery, § 1082 a,

Statutory offence of injurlng mives, §
10825, -

Statutory offence of mjuring trees and
shrube, § 1082 ¢ -

Stat.utory offence of cruelty fo animals,
§ 1082 4. .

I. BY STATUTE.

§ 1065. In prior editions, the statutes in force in a ﬁenea of

Stat.es were given on this topic.

for purposes of condensation ; but the adjudications upon
them are hereafter noticed, as throwing light upon the

They are now omitted

Biatntes
based on
LOmMImon
aw,

_ expositibn of the offence as it exists at common law. Tt
is proper to add, also, that for two reasons the points ahout to be

VOL. IL.—1
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§ 1066.] CRIMES, [BoOK 1L

stated bear closely upon the offence as determined by statute. In
the firat place, most of the statutes are but a codification of the
. common law. In the second place, many of these statutes define
the offence as the * malicious injury of the properiy of another;”
" leaving it to the common law to define what these general terms
.comprise.!

y § 1066. Malicious mischief in this country, as a common law
OFonc of offence, has received a far more extended interpretation
widerscope than has been attached to it in England. In the latter
in

country ~ coOuntry, each object of investment, as it arose into notice,

than in became the subject of legislative protection; and as far -

Epgland,
o4 back as the reports go, there has scarcely been a single

article of property, which was likely to prove the subject of mis-
chievous injury, which was not sheltered from such assaults by
severe penalties. Thus, for instance, a series of statutes, upwards
of twelve in number, beginning with 37 Hen, VIIL. ¢. 6, and end-

- ing with the Black Act, were provided for the single purpose of
preventing wanton mischief to cattle and other tame beaats ; and so
minute was the particularity of the law-makers that distinct and
several penalties were assigned to the cutting out of the tongue of
a cow,? to the breaking of the fore-legs of a sheep, when attempting
to escape inclosures,®and to the wounding of eattle; when the Injury
wad only temporary.! Upwards of eighteen hundred sections, it is
estimated, of acts, running from Henry VIII. to George III., re-
pealed or otherwise, were enacted for the special purpose of pro-
viding against malicious mischief; and as the statatory. penalty was
both more specific and more certain than that of the common law, the
‘books, in this class of offences, give but few examples of common
law indictmentsi; But as the later English statutes are not in force
in this country, malicious mischief, as a common law offence, has
here been the subject of frequent adjudications.®

1 For special statutes, see infre, § For several forms of fndietments
1081. Tn New York, by § 654 of Penal wunder this head, see Wharton’s Pre-
Code of 1882, *‘ A person who unlaw- cedents, 213, eto., 470 e ssq.
folly and wilfully destroys or injures 2 Btat. 37 Hen. VIIL c. 6. BSee si-
any real or personal property of an- pra, § 16.

. other, in a case where the punishment  * 9 Geo. L ¢, 22, 8. 16.
thereof is not prescribed by statutes,” 4 Ibid. ¢ 19. ° .
is to be puniched, ete. & Loomis v. Edgerton, 19 Wend. 419,

2 .

CHAP, XVI.] MALICIOUS MISCHIKF. {§ 1087,

§ 1067, In its general application malicious mischief may be
defined to be any malicious or mischievous physical in- Offence 1n-
Jury, either to the rights of another or to-those of -the tludes ma.
public in general.! Thus, it has been considered an’ physical
offence at common law to maliciously destroy a horse E"e“:i"g&
helongiqg to another ;¥ or & cow ;® or a steer;* or any gg another
beast whatever which may be the property of another;® to thoee of
to wantonly kill an animal where the effect is to disturh “*° PPHe:
and molest a family * to be guilty of wanton cruelty to animals?
either publicly (when the animal belongs to the defendant himself),?
or secretly, throngh gpecific malice against another person who is
the owner; in such case mere wantonness not being sufficient ; to
maliciously cast the carcass of an animal into a well in daily use ;3
to maliciously poison chickens, fraudulently tear up a promissory
note, or break windows ;® to mischievously set fire to a number of
barrels of tar belonging to another ;! to malicionsly destroy any
barrack, corn or crib;* to maliciously girdle or injure trees or

plants kept either for use or ornament ;¥* {o put cow-itch on a towel,

I That it iz & misdemeanor at com-
mon law, see 2 Esat P. C. 1072; Black
v. Btate, 2 Md. 376,

"t Resp. ». Teischer, 1 Dallas, 335 :
State v. Couneil, 1 Tenn, 305 ; though
swe, per conira, Shell ». Slate, 6

Humph. 283 ; Taylor v. State, Ibid.’

285, Bee supra, § 504. _
¥ Com, ». Leach, 1 Mass. 5%; Peo-
ple v. Bmith, 5 Cow. 268,

4 State ». Boott, 2 Dev. & Bat. 35;
Whart. Prec. 213.  8ee supra, §§ 894
et seq.

b Btate v. Wheeler, 3 Vt. 344:
Loomis ». Edgerion, 19 Wend, 419;
Henderson’s Case, 8 Orattan, T708:
thongh see Illles ». Enight, 3 Texas,
316; and pes, also, & learned article in
7 Law Rep. (N. 8.) 89, 90. Astodogs
see infrq, § 1076 ; supra, § B72. CF.
My, Gerry’ 8 argoment in Davis w.
Bociety for Prevention of Cruelty, ete.,
75 N. Y. 362.

§ Hendersen’s Cage, 8 Grattan, '708.

T U. B. ». Logan, 2 Cranch C. C. R,

259 ; Btate v. Briggs, ,1 Aiken, 226.
Bea Btatutes, tnfre, § 10824, Bot it
has been held that * wounding” &
horse or other animal belonging to
another without violence or specific
malice to the owner is not indictable, .
Banger’s Case, 2 Bast P, C. 1074, See
Btate v. Beekman, 3 Dutch. 124 ; State
v. Mannal, 72 N. C. 201, cited infra, §§
1068, 1082 d. Az to cruel sporta see
infra, §§ 1461, 14685 ¢.

§ 1. 8. . Logan, 2 Cranch, €. C. R.
259 ; U. 8. v. Jackson, 4 Thid. 483, © =

9 Btate v. Buckman, 8 N, H. 203,

1t Reap. v. Teischer, 1 Dallas, 338,

U State ». Simpson, 2 Hawks, 460,

‘B Parrig y. People, 76 111, 274.

¥ Loomis »., Edgerton, 19 Wend.
420 ; Com, v, Eckert, 2 Browne, 249 ;
per contra, Brown's Case, 3 Greenl. 177 ; -
and State v. Helmeg, 5 Ired. 364, whers
it was held not ‘to be indictable to
maliciously out down a orop of Indian
corn ptanding in 2 field. See infta, §
1082 : :

8



§ 1068.] CBIMES. [BoOK 11,

with intent o injure a person about to use it ;' to maliciously break
up a boat ;* to maliciously cut off the hair of the tail or mane of
& horse, with intent to annoy or distress the owner;® to discharge a
gun with the intention of annoying and injuring a sick personin the
immediate vicinity ;¢ to maliciously and indecently break into a room
with violence for the same purpose ;* though it is held not an indiet-
able offence to remove a stone from the boundary line between the
premises of A. and B. with intent to injure B.®

§ 1068, The recent inclination, however, so far as ‘the eommon
But offence 18W 18 concerned, i fo restrict the party injured to his
mustbe = oivil remedies, except (1) where the offence is. committed

with malice ’ P . A
toowner,ar gecretly, in the night-time, or in such other way as to in-
jnyolve a . . .. . .

breachof  flict peculiarly wanton injury, so as to imply malice to the
the peace:  owuer ;7 or (2) where it is accompanied witha breach

of the peace® Thus, in New York, an indiciment charging that

the defendant, * with force and arms, unlawfully, wilfully, and .

maliciously did break in pieces and destroy two windows in the
dwelling-house of M. C. to the great damage of the said M. C.,
and against the peace,” etc., was held not to set forth an offence
indictable by the laws of the State ; it being held that an act which
would otherwise be only a trespass does not become indictable by
being charged to have been done with force and arms, or by being

alleged to have been committed mahclously, or without claim of

" right, or without any motive of gain. Whether if the breaking of
" the windows in this case had been charged to have - been done
secretly, or in the night-time, the act would have been indictable
wag doubted by Beardsley, C. J., it being said generally that the
eages in which indictments have been sustained for maliciously kill-

. t Peopls v. Blake, 1 Wheel. C. C. & Btate v. Burroughs, 2 Halsted,

490, 426, . _
% Loomis v. Edgerton, 19 Wend.. 7 See People v. Moody, 5 Parker C,
42. R. 568, where an indictment for wan-

2 Boyd v. State, 2 Hamph. 39. This, tonly and clandesiinely injuring har-
however, was under a siatute prohibif- ness in the daytime was held good at
ing ** disfiguring.” Infra, § 10824, eommon law. And see State v. Newby,
4 Com, v, Wing, 9 Pick. 1. Supre,§ 64 N. C. 23 ; Northoot v, State, 43 Ala,
167. : 330. Under the English statutes, ave
..% Com. v Taylor, 5 Bion. 277: R.». Martin, L. R. 8Q.B. D.547; 14
Haokett ». Com., 15 Peun. 3t. 95. Bee Cox C. C. 633; 45’ L. T. {N. 8. 444,
infra, § 1093, 3 Dawson p, Btate, 52 Ind. 478,

CHAP. XVI.] 'MALICIOUS MIBCHIER. [§ 1070,

ing or wounding domestic animals depend upon features peculiar to
such offences, as the depra\rlty of mind, and the cruelty of disposi-

tion, which sueh acts evince.l

Maiming or wounding an animal,

also, without killing it, was held in New Jersey, in 1858, to be not
indictable either at common law or under the statute law of that
State.? And it is held in other States that at common law an injury
to personal property, to be indictable, must be marked by special
malice to the owner, or accompanied by or provocative of a breach

of the peace?

§ 1069. It has been ghown? that whenever goods are frandu-

lently taken against the owner’s will animo furandi, the

Distin-

offence is larceny; while when they are simply ma- guishable

from

liciougly injured, without being taken animo furandi, it larceny by

absence of

18 malicious mischief. It mustalso be noticed that there ingent to
are articles of property not objects of Jarceny (e. g., real steal.
estate, dogs, etc.),’ for maliciously injuring which a person may be

indicted. -

§ 1070. Neither negligent injury, nor an injury inflicted angrﬂy
in hot blood, is sufficient to constitute the offence.®* There must be

1 Kilpatrick v. People, 5 Denio, 277.
Beso this case commented on in 5 Farker
C. R. 668,

# Btate v. Beckman, 3 Dutch. {N.J.)
124, Bee, also, to same effect, R. v
Ranger, 2 Esst P. C, 1074; Siate v,
Allen, T2 N. C. 114.

" 3 Btate v, Phipps, 10 Ired. 17; Btate

v, Manual, 72 N. C. 201; Dawson ».
State, 52 Ind. 478 ; gee Illies . Knight,
3 Tex. 312. Under the latter head fall
cruel games, such as _eock- -fighting,
Infra, & 1465 a.

4 Supra, §§ 894 ¢f sey. Butgee, as to
some extent conflieting with views of
the text, State v. Leavitt, 32 Me, 183,

5 Ses infra, §§ 1076, 1082 d.

¢ Com. v. Walden, 3 Cush. 558 ; State
o. Robinson, 3 Dev, & Bat. 130; Dawsen

v. Btate, 52 Ind. 478 ; U. 8. ». Gideon, .
1 Minn. 292 ; State . Enslow, 10 Jowa, .

115 ; Wagstaff v. Schippel, 27 Kan, 450
Thompson », State, §1 Miss. 363. Bee

Daviz ». Bociety. for Prevention of
Cruelty, ete., 76 N. Y. 362; 21 Alb. L.

- J. 265,

InR. v Pembht-:m 12Cox C.C, 607 ;
L. R. 2 C. C. R. 119, the defendant was’
indieted for unlawinlly and maticionsly .
committing damage npon a window in-
the house of the prosecutor, contrary
to the 23 & 24 Viet. o. 97, a 51. It
sppeared that the defendant, who had-
been Rghting with other persons in the
streat, after being turned out of a pub-
lie honse, went across the sireet, dnd-
picked up a stone, and threw at them.
The atone. missed them, passed over-
their heads, and broke & window in s
public house. The jury found that he -
intended to it ons or more of the per--
gons he had been fighting with, and-
did net intend to break the window. -
It was held by all the judges, that upon '
this finding the prisoner was not guilty
of the charge within the above statuta.

5



§ 1070] CRIMRS, [BooE 11,

malice to the owner! or possessor,? though such owner or possessor
Matios 15 is personally unknown to the wrongdoer ;® but there is
easential to  ground to.argue that malignant cruelty to an animal is
theoffence. iy dictable at cornmon law, irrespective of particular malice
to the owner, when there is shock or seandal to the community ;!
and that 2 man may in such cases-be indicted for malicious cruelty
to, an animal belonging to himself.* The same reasoning would
lead ue to conclude that wmalignant and intentional injury to public
works of art, or to public libraries, is indictable, irrespective of
malice to individuals.

1t was held also, that te sapport a con-
viction under sect. 61 there must be a
wilfal and intentional doing of an un-
lawful act in relation io the property
damaged. Bee supra, § 120.

In Com. v, Williama, 110 Mass. 401,
it was held that for a convietion nnder

the Bt. of 18§62, e. 160, which provides .

for the punishment ¢f any one who
t wilfully or maliciously injures’’ a
building, it is not enengh that the in-
jury waa wilfnl and intentional, but it
muost have been dome eut of cruelty,
hogtility, or revenge.

1 R. v. Austen, R. & R. 490; R. ».
Kean, 2 Bast P. C. 1075; Taylor v
Newman, 4 B. & 8. 83;: 9 Cox C. C
314 State », Beokman, 3 Dutoh: 124
State ». Latham, 13 Ired. 33; State v.
Robingon, 3 Dev. & Bat. 130; Btate
v, Hill, 79 N. C. 656 ; Btate v. Newhy,
64 Ivid. 23 ; State v. Bheets, 89" Ibid.
543 ; Btate v. Doig, 2 Rich. 178 ; Siate
v. Pierce, 7 Als. 728; Northeot ».
State, 43 Ibid. 380; Hobeon v. State,
44 Jbid. 380; Btate ». Wiloox, 3
Yerg. 278; Duncdn ». 8tate, 40 Mias.
331; Wright v. State, 30 Ga. 3253
Cheppel ». State, 35 Ark. 345 ; Branch
v. Btate, 41 Tex. 622; State ». En-
slow, 10 Iowa, 115; U. 8. v. Gideor,
1 Minn. 2%2; though, nnder Tennee-
sew: Biatute, soe Stste v, Couneil, 1-

¢

Tenn. 305 ; Hampton ». Stste, 10 Lea,
639. In England by statnte (R. ».
Tivey, 1 C. & K. 704) malice to the
owner need not now be proved. Ag to
Alsbama, see Tatum v, State; 66 Ala,

465. In Texas the qualifying terms of

the statute ara “wilfnlly ** and * wan-
tonly.”” These are regarded as con-
vertible with **maliciongly.” Thomas
v. Btate, 14 Tex. Ap. 200.

t Stone v, State, 3 Heiak. 457. See
Com- v. Goodwin, 123 Mass. 19. .

7 3tate v. Linde, 54 [owa, 139, That
this is the case with fnjury to build-
ings, ses Com. o. Williams, 110 Mass.
401.

+ Hoo R. v. Austen, B. & 1. 490; R.
v. Tivay, 1 C. & K. T04; U. B. ». Jack-
gon, 4 Cranch C. C.483; Stage Horse
Cases, 15 Abb. Pr. (N. 8.) 51; Brown
. State, 26 Ohio St. 176 ; State v. Jack-
son, 12 Ired. 328 ; Btate v. Latham, 13
Thid, 33; Mosely v. State, 28 Ga. 190;
State v. Pierce, T Ala. 728; State v.
Wiloox, 3 Yerg. 278. Acr 1o cruelty in
dog and eook fighting, sevinfra, §1465 4.

b Statew. Avery, 44N H. 302 ; Mosely

v. Btate, 28 Ga. 190. - 8as Com. v, Til- .

ton, § Meb. 233; Kilpatrick v. People,
5Datito. $77. Under statute malice to
owpkr famy 1ot be essential. R. 2.
Tivay; 1 C & K. 704, olted infra, §
lmdﬁ

CHAP, XVL] -~ MALICIOUS MISCHIEF. [§ 1078.

§1071 The usual fine of evldence as to proof and disproof of
malice is here admissible.!  Malice may be inferred from '
declarations ; from prior acis ; and even from the peculiar ﬁn}aa:ncfeeriﬁo
malignity of t.he act.3 from facts.

§ 1072. Malice may be negatived by showing that the act was
induced by other causes; e. g., that an animal killed May be
wag vicious, and was trespassing on the defendant’s negatived
grounds, threatening hurt which could not otherwise be 5&5"“{“
averted.® But upless an sanimal thus trespassing is ™°Uve
vicious, and cannot be safely driven out, so that killing or maiming
him is the defendant’s only safe means of riddance, killing or maim-
ing is not justifiable, because the animal irespassed even within a
cultivated inclosed field.* And malice may also be disproved, by
proof that the object of the defendant was not malicious but friendly.s
And on a chargé of cruelly over-driving a horse, ignorance and

want of malice ig a defence.®

§ 1072 a. An honest belief in title is a defence to an Honest be-

lief in title

indictment for ‘a malicions trespase.” And this ig a defence’

to mali-

peculiarly the case when the trespass is the removal of cious tres

fences.®

pass.

§ 1073. Consent of owner, when malice against the Consentof

owner js a

owner i3 alleged, is a defence. But the onus of proving defence.

consent i on the defendant.?

1 See supra, §§ 101 ef seq.; and see
fully Whart, Crim. Ev. §§ 46, T34 «
86q. .

% See R. v. Weleh, 13 Cox C. C. 121 ;
Allison ». State, 42 Ind. 354 ;. Btate ».
HSheeis, 89 N. C. 643. Bee for other
cases, infra, § 1082 d,

2 R. v, Prestney, 3 Cox C. €. 505;
Wright v. State, 30 Ga. 325. Bee State
v. Waters, § Jones (N. C.), 276 ; Hodges
v. Blate, 11 Lea, 528 ; Thomas v, State,
14 Tex, Ap. TN. JInjra, § 1082 d.

4 Snap v. People, 19 I11. 80.

5 R. v. Mozg, 4 C. & P, 364.

& Com. v. Wood, 111 Mass, 408.

¥ Infra, § 1077; B. ». Langford, C,
& M. 602 ; R. ». Matthews, 14 Cox C. C.
5; Dyev. Com., 7 Grat. 662; Sattler

v. People, 59 Ill. 68; Howe v, Btate,
10 Ind. 492 ; Windsor v, State, 13 Thid.
375 ; Losser ». Biate, 62 Ibid. 437;
Goforth v. State, 8 Hnmph, 37; State
», Gurnee, 14 Kans. 286; Malone »,
State, 11 Les, 701; Behrens v, State,
14 Tex, Ap. 121. Swpra, § 87, and’
cases cited infra, § 1082 4.

® In Palmer ». State, 46 Ind. 388, the
point in the text iz sustained by
Downey, C. J., citing Howe ». Btate,
10 Ind. 492; Windsor ». St.ate, 13 Ibid.

- 375,

* Siate ». Whittier, 21 Me. 341 ;
Welsh », Btate, 13 Tex. 368, See
supra, §§ 141 o sep. Bee as to North
Carclina statute, Biate v. Walers, 6

Jomes, N. C. 276.
(4




§ 1078.] " CRIMES. [BOOK 11
‘In“i‘;.;rbe : § 1074. To sustain a convietion, there must be proof

suchasto of injury done to such an extent as to impair utility, or

impatr

utility. materially diminish value.l

Gwner 1s § 1075. As in larceny, the owner of the property in-

competent  jured may be & witness for the prosecution.?

witness, 9 '

Al kinds § 1076. Not merely personal property, as has been
f m];!erty already shown,® may be thus protected, but 20 may real

afesublecls estate, it being held that it is indictable at common law.

: maliciously to injure or deface tombs,* maliciously to strip

from a building copper pipes or sheetmgs, and mahmonsly to dam-

age either immovables or movables in any way.® The authorities

in reference to the malicious injury of trees and plants are else-

CHAP, XVL] MALICIOUS MISCHIEP. [§ 1080,

The owner of the property must be alleged if known, and the3
allegation must be proved as laid.2

§ 1079. An indictment for malicions mischief must either ex-
pressly charge malice in the defendant against the owner,
or otherwise fully descritie the offence as indicating gen- Malice
eral malice.® I ia not sufficient, at common law, to. set :Llé;_ r‘:;l
forth that the act was done * wilfnlly and malicionsly,” '
without averring that it was done with malice against the owner.
or possessor.* When, however, the term « maliciously” is not in
the statute, it will be both suficient and essential to use the stat-
utory terms;® and when “wilful” is in the statute, it must be
averred.

- where given.?

§ 1077. In prosecutions of this class the prosecutor’s title to the

Owner’s

material:  p.¢e been hurt.®

property injured cannot be tried. It is enough if he had
title is im.  any special interest, rightful or wromgful, which may

§ 1078, The manner of describing the properby injured® has been

Indietment ah'e&dy stated.

must con-  The nature of the injury must be specified.”

tain proper

technical A indictment is sufficiently deseriptive of the prop.

avermente.

erty destroyed, if laid to be “ one horse beast of the:

value, etc., of the proper goods and chattels." But upless required
by statutory direction, the averment of value is unessential.’s

1 Com. v, Soule, 2 Met. 21; Btate v.
Cole, 90 Ind. 112. Jufra, § 1082 4.

t State v. Pike, 33 Mo, 361,

¥ Bee swpra, §§ 1067, 1068. That
thereusmhapropertyindogsas
auatnins an indictment for: malicious
mischiaf, gee State ». Latham, 13 Ired.

33; State v. Bumner, 2 Ind. 377 ; State
v. McDnflie, 34 N:. H, 523 ; thongh ges’

contra, under. statute; R. v, Searing, R.
&-B. 850; Com, v. Maclin, 3. Leigh,

809; U. B. v. Gideon, 1 llinn. 2%
and swpra; §-872; ufm, §1082d, for

sintntes. PR
4.8 Jmat. 203, ;
‘i. v. Joyner, Y Ke!. sn._
‘¢ Loomit v. Edgerton, 19. Wend. 419 ;
Resp. v, Teincher, 1-Daliss, 335, where
8 .

* breaking windows” malicionsly was-

held indictabla. '
1 Supra, § 1087 ; infre, § 1082 .

¥ ftate o, Pike, 33 Me. 361; People

v. Horr, 7 Barb. 8; Goforth ». State, 8
Huomph. 37; Dawson v. State, 52 Ind.
478 ; State v. Gurnes, 14 Kans, 296.
But see B. r. Whateley, 4 M. & R. 431,

oited infiu, § 10825, As to **title' see

supra,; § 932, As to ‘‘honest bellef,’”
oo supra, §§ 884, 1072 4.

¥ Supris, § 977,

I8 Brown v. 8tate, 76 Ind, 85.

n Btatas v, Pearoa, Pock, 66.

B Suo Biate v. Blackwell, 3 Ind. 629 ;
and Stute-o. Bhadley, 18 Ibid. 230, s

- capbs #hore, ander statute, -value is

NECOSBATY.

§ 1080. It is not enough to aver that the defendant mahcmualy
*injured” the prosecutor’s property.” This is a conelu-

gion of law, and the facts leading to it must be expressed.®
Yet the means or instruments of injury need not be set et o

Mode of
injury

rred,

out? Where there is a killing, a3 a statutory offence, it
is enough to say, ¢ maliciously and wilfully did kill,”*® and where

! R. v. Patrick, 2 East P. C. 1059 ;
R. ». Howe, 2 Leach, 541; Davis ».
Com., 30 Peun. 8t. 421 ; and see a8 to
when designation of locality is required,
Com. v, Bean, 11 Cush, 414; Com. ».
Dougherty, 6 Gray, 34% ; Com. v. Cox,
7.Allen, 577.

2 Supra, § 977. Haworth ». Siats,
Peck, 89; Btate v. Weeks, 30 Me. 182,

An indietment charging that the de-
fendant ‘‘ did unlawfully, malicicusly,

‘and gecretly, in the night-time, with

force and armsg, break dnd enter the

"dwelling-house of A., with intent to

disturb the peace of the commonwealth,
and unlawfaily and vehemently did
make & moise, etc., and did thereby
greatly frighten the wife of the said
A., by means whereof she miscarried,’
ete., is good at common law, as an in-
diotment for malicions mischief. Com,
v. Taylor, & Binn, 277, Bee State v.
Batchelder, 5 N. H. 549.

¥ Supra, § 1070; R. v. Lewis, 2 Ruas.
on Cr, 1067 ; Boyd », State, 2 Humph.

3% ; Thompson v. State, 51 Miss. 353.
fee Btate v, Allison, 90 N. C. 734,

¢ Btate ». Jackson, 12  Ired. 329;
Hobson v. State, 44 Ala. 380; thongh
see State v. Scott, 2 Dev. & Bat. 35.

§ Com. ». Turner, § Bush.}1.

5 Woolsey v. State, 14 Tex. Ap. b7.

7 Beo Btste v. Langford, 3 Hawks,
381 ; Btate ». Jackson, 7 Ind. 270.

¢ See Whart. Cr. Pl. & Pr. §§ 154,
230; State ». Aydelott, 7 Biackf, 157.

% State ». Merrill, 3 Blackf. 348; Sea
McEinney ». People, 32 Mich. 284;
Htate v. Jackson, 7 Ind. 270. Under a
statute, ' cui, injure, and destroy,” iz
enongh. State v. Jones, 33 Vt. 443.
For indictments where the mode of in.
jury is adequately stated, see Com. ».
Cox, T Allen, 577, and Mayer v. Com.,
7 Barr, 430.

B Com, v. Sowle, 9 Gray, 304; State
v, Merrill, 3 Blackf. 346; Hayworth ».
Btate, 14 Ind. 590; Taylor v. State, 6
Humph. 285 ; State ». Beott, 2 Dev. &
B. 36 ; Whart. Prec. 476.
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§ 1081.] CRIMES, [Book 11.

there is a cutting down of trees, under a statute, it is enough to
aver, following the statute, that the defendaunt, the trees, etc., ma-
liciously and wilfully did cut, ete.!
§ 1081. At common law an intentional obstruction of a railroad
train, in such a way as to endanger the lives of travel-
Statutory .
offence of  ers, i a8 much an assault on such travellers as would
f;‘g“ff“?;fof be shooting into a car.? The common law offence, how-
rallrosd  ever, has been generally superseded by statutes both in
: England and the United States. Under these statutes
it has heen ruled that it is no defence that the defendant was
impelled by other motives than an infention to injure the train.®
Wilfully throwing a stone at & train so as io endanger the safety
of passengers is within the statutes,* as it is unquestionably indict-
able at common law.® It has been further held that on an indictment
for wilfully and maliciously easting anything upon a railway car-
riage or truck, either with intent fo injure it or to endanger the
safety of persons in the train, if an intent to endanger the safety of
travellers be proved, it is no defence that the train was a goods
train, and there was no person on the particular truck.® But where
the indictment charges maliciously throwing stones into a railway
carriage, with intent to endanger the safety of a person in it, it has
been ruled that there must be evidence of an intent to do some
grievous bodily harm, such a8 would support an -indictment for
wounding a particular person with that intent; and, if it appear

that the prisoner’s intention was only o commit a common assaalt

on some person in the carriage, the case is not sustained.”

The statutes, also, have been ruled not to cover neglect on part
of drivers and stokers to keep a good lookout for signals, aceording
to the rules and regulations of the railway company, the conse-

! Btate v. Watrous, 13 Towa, 469, * R. v. Holroyd, 2 M. & Rob. 339.
See Biate v. Jones, 33 Vt. 443. And See supra, § 118. '
a8 to indictments generally, see Com. 4-R. v. Bowry, 10 Jur. 211,
v, Thornton, 113 Mass. 467; Com. v. 8 Soe supra, §§ 112, 608:
Whitman, 118 Ibid. 458 ; Btatev. Com-  © K. v. Sanderson, 1 ¥. & F. 37—
fort, 22 Minn. 271 ; Caldwall v State Channell, This ascords with the rnle

49 Ala. 34. etated opre, § 186; but see contra, R.
% Beo supra, § 608 ; MoCa.rtj' v, Sta.te, ». Court, 8 Cox C. C, 202.
. 37 lhas 411. * B. v. Rooke, 1 F. & P. 107,
| 10 |

CHAP. XVL] MALICIOUS MISCHIKR. [§ 1082,

quence of which neglect is that a collision occurs, and the safety
of passengers is endangered.!

It is not necessary, it has been ruled under the sta.tutea, to aver
in the indictment that the train belonged to a corporation duly char-
tered.?

§ 1082. Special statutes, also, have been enacted in England,
and have been adopted by several of our own legislatures, o, . ..
making indictable the obstruction of engmes and railway ing engine
camaoes 8 carri

Under these statutes it is held to be a misdemeanor fo “tble-
place a truck across a railway line in such & manner that if a carriage
or an engine had come along the line it would bave been. obstructed,
and the safety of passengers, who might have been in amy such
carriage, would have been endangered ; nor is it to this charge a
defence that the railway was not opened for passenger traffic, and
no carriage or engine was in fact obstructed.* 1t is emough to sus-
tain such & case to prove that the act was done by certain persons
employed by the defendant to repair a wall between the railway
and his premises adjoining ; and that on one occdsion the defendant
himself, who was standing by, nodded his head, and directed the
workmen to go on, is sufficient to warrant the jury in convicting
the defendant.® Placing a single piece of timber on the road will
constitute the offence ;* and so of obstructing a horse railroad by
putting & wagon ou its track, it being the duty of wagons to turn out
when requested by the driver of the horse-car.” Changing a signal
50 28 to cause a train to go slower than it otherwise would is an ob-
structing ;* and 8o, it is said, is stretching out the arms as a signal.?
Tt has been held, however, that it i3 not indictable for a passenger
(without malice or wantonness) to pull a signal rope attached to a .
bell on the engine.® The intent is to be inferred from the facts;
and where the evidence was that the prisoners placed & stone upon
a line of railway, 50 a8 to cause an obstruction to any carriages that

t R, v. Pardenton, 6 Cox C. C. 247, % Roberts ». Preston, 9 C. B. N. 8.

£ R. v. Bowry, 10 Jur, 211. 208.
* For homicide resulting from such € Allison v. State, 42 Ind. 354
miseonduct, 2ee supra, §§ 337 of seq. 7 Com. ». Temple, 14 Gray, 69.

¢ R. 7. Bradford, 8 Cox C. C, 309; 6 & R. ». Hadfield, L. R. 1 G. C. 253.
Jur. N. 8. 1102; 2 L. T. N. 8. 392; # R, v. Hardy, L. R. 1 C. C. 278.
Bell . C. 268: 20 L. J. M, C. 171; 8 ¥ Com, v. Killam, 109 Mass. 345.
W. E. 531

11



§ 1082 a.] CRIMES. [BooK 1I,

might be travelling thereon, it was ruled that if this were done mis-
chievously, and with an intention to obstruct the carriages of the
company, the jury would be justified in finding that it was done
maliciously.? But the presumption, in such ease, is one of fact, not
of law.? Title to the land i3 no defence.’

§ 1082a. For the protection of manufactures and machinery

analogous statutes have been enacted.* Under these

git:n?:il;j-ury statutes the follojvmg points have been ruled :—
0 mana- A warp, not sized, but upon its way to the sizers, to
factures, . . . .
materials, fit 1t for being used In manuafacturing goods, is not a

d “ warp in any stage, process, or procrresa of manufacture,”
or prepared for carding or spinning.* It is not necessary
that goods should be incomplete to be in “a stage, process, or pro-
gresy of manufacture,’” under the statute.® The working tools of a
loom, and the cords employed to raise the harness, are * tackle
employed in weaving.”” And so of any material part of the ma-
chinery® o

In another case in England the owner removed a wooden stage
belonging to the machine on which the man who fed the machine
was accustomed to stand, and took away the legs, and it appeared
in evidence that though the machine could not be conveniently
worked without Bome stage for the man to stand on, yet that a chair
or table, or a number of sheaves of corn would do nearly as well,
and that it could also be worked without the legs ; it was held, that
the machine waa an entire one within the act, though the stage and

an
machinery.

legs were wanting.* And where certain side boards were wanting

o a machine at the time it wag destroyed, but the want did not

CHAP. XVL] MALICIOUS MIGCHIEF, - [§ 10824,

though it would net work 50 eﬂ'ectua.lly as if those boards had been
made good ; it was held that it was still a threshing-machine within
the meaning of the statute.! A threshing-machine is within the
purview of the act, though it had been, prior to its destruction,
taken to pieces to avoid an expected mob.®* Plugging up the feed
pipe of a steam-engine, and displacing other parts of the machinery
80 a8 to cause its stoppage, are within the atatute;® and so of
injuring ploughs used io agriculture.* As has been just incidentally
seen, when a machine is broken by a mob, it is no defence that it
was previougly taken to pieces by the owner for its protection.®
On the other hand, where the prosecutor had not only taken the
machine to pieces, but had brokeun the wheel of it, before the mob came
to destroy it, for fear of having it set on fire and endangering his
premises, and it wag proded that without the wheel the engine could
not be worked, it was held that the remaining parta of the machine,
which were destroyed by the mob, did not conatitute a threshing-
machine.

§ 1082 5. Mines have also been protected by apecml enactments,
In this country there can be no question? that malicions
injury to mining property is indictable at common law. 5438t
But in such matters the interests involved are so large,

render it so defective s to prevent it altogether from wor]nng,

1 R. v, Upton, 5 Gox C. C. 298.
* Allison v. Btate, 42 Ind, 354; Mec-

Carty v, Btate, 37 Miss, 411. Underv

the Texas statute the obstruction must
b4 of & charscter Likely to endanger
life.. Bullion v. Btate, 7 Tex. Ap. 462.

’ Sh‘té"aé.?ﬂésgénkamp, 77 lowa, 25.
4. Thé Mhh ¢ Black Acts,”’ - are
notidy force in Sonth Catolina, Btate v,
smnm, 4Btrobb. 378 ; nor in Georgia,
State . Oampbell, T U. P. Charlton,

- 12 '

167. AMNter in Bouth Carolina, as to
statute of 37 Hen, VIIL a3 to burning
frames. Statev. Sutcliffe, ut sup.; supra,
8% 833, 840. As to English statntes
in force in Bouth.Carolina, see, alde,
Btate v. De Bruhl, 10 Rich. 23,

* R. v. Clegg, 3 Cox C. C. 295.

8 E. ». Woodhead; 1 M, &Rob.549 :

* R. v. Bmith, 6 Cox C. €. 198.
" R. v ’.[_‘a.eey, R. & R. 452.
% R. v. Chubb, Deas. €. L. 1518,

1 R. ». Bartlett, Deac. C. L. 1517.

% R. v. Hutching, Daae. C. L. 1517.
flee R. v. Mackorel, 4 C. & P. 445; R.
v. Fidler, Ibid. 449.

% R. v, Ficher, 10 Cox C, C. 146; L,
RI1CCT.

¢ R. v. Gray, 9 Gox C. C. 417. For
injuring agueduct, see State ». Jones,
38 Vit. 443 ; for defacing smnibua, Com.
v. Coe, T Allen, 577,

5 R. v. Mackerel, 4 C. & P. 443; R.
v. Fiddler, Ibid. 445,

¢ R. v. West, Deac. C. L. 1518,
~ As to damaging property generally,

-Bea supra, § 1070. As to Soath Caro-

lina statute in respect to packing cot-
fon, gee State ». Holman, 3 MoCord,
306.

On an mdmtment for breaking a
Ahreshing-machine, the judge allowed
a witnegs to be asked whether the
mob by whom the machine was broken

did not compel persons to go with them,
and theun compel each persom fo give
one blow to the machine; and also
whetber, at the time when the prisoner
and bimaelf were forced to join the
mob, they did not agree together to
run away from the mob the first oppor-
tunity. K. v. Crutchley, 5 C. & P.
133. As to mesning of *f atack,” see
Com, v. Macomber, 3 Mass. 354.

An f{ndictment on 7 & 8 Geo. IV.
e. 30, 8. 8, for folonionsly damaging
warps of linen yarn, with intent to
deatroy or render them useless, need
not allege that the warps at the time
of the damage done were prepared for
or empleyed in ecarding, spinning,
weaving, ete., or atherwise manufae-
taring or preparing any goods or
articles of gilk, weollen, linen, etc. K.
v. Ashton, 2 B. & Ad. 750,

7 Supra, §§ 1066, 1076.
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§ 1082 o] CRIMES, - [Book 1L

and the risk to life so great, that statates have been passed impos-
ing heavy penalties on malicious injury to mines. Under these
statutes it has been held that the offence of damaging an engine was
consummated where a steam-engine used in draining and working a
mine having been stopped and locked up for the night, the defendant
got into the engine-house, and set it going, and there being no ma-
chintry attached, the engine went with great velocity, and received
damage.! A scaffold erected for the purpose of working a vein of
coal i3 such an erection used in conducting the business of a mine,
that injuring with intent to destroy it, or to render it useless, is
included in the statute?

§ 1082 ¢. We have already seen that in several Junsdlctlons in
20 a5 1o this conntry it is at common la.w; indictable to maliciously
EL'in:“d injure fruit or ornamental trees. In England prosecu-

: tions of thig kind are now. exclusively statutory; the
statutes having absorbed the common law. Under these statutes,
apple and pear-trees grafted in a wild stock, and producing fruit,
ars “ trees ;% and cutting down atree is sufficient to bring a case
within the statute, althongh the tree is not thereby totally destroyed.t
As to hop-binds, however, it was held that when * destroying” is
alleged, it must be shown that the plant died in consequence of the
injury received. Proof of the infliction of injury by cutting and
bruising is ingufficient.® It has been further ruled that where shrubs
are cut upon an unproved allegation that they are likely to be inju-

rious to an adjoining wall, it is a malicious trespass, though the title .

to the spot on which the shrubs grow is in dispute between the par-
ties.® « Woods,” when used in this relation in a statute, mciudes

t R. v. Norris, 9 C. & P. 241, ¢ R. ». Whateley, 4 M. & R. 431.
¢ R. v. Whittingham, 9 C. & P. But see supra, §§ 1072 a, 1077 ; Daw-
234—Patteson. gon v. Blate, 52 Ind. 478,

As to “stacks,” seo R. ». Balmoen,
R. & R. 26; B. ». Bpencer,D. & B.
131, 7 Cox C. C. 189 ; Com. v. Macom-
ber, 3 Masn. 354,

4 R, v, Taylor, R. & B. C. C. 373.
Bes B.'v. Whiteman, Dears. 353 ; Read
v. Btate, 1 Ind. 511; State v, Sha.dley,
16 Ibid. 230,

4 R, p. Taylor, B. & R. C. C. 373.

% R. v. Boucher, § Jur. 709,

14

The title to the land on which the
plant grows s mot in controversy in
such & proseoution. Possession is

enough. Htate v. Gurnes, 14 Kans,

296. Supra, §§ 1072 a, 1077;

Where the prigoner was indictéd
for damaging apple-trees growing in a
garden, and the indictment -alleged
that the damage was done faloniously
and not unlawfully or maliciously, this

CHAP. XVL.] MALICIOUS MISCHIEF. [§ 10824,

a field which has been overgrown with wild brush.! Tt is usually
enough, in such cases, if the indictment follow the statute.?
§ 1082 d. Similar legislation has taken place to protect animals

from cruelty, irrespective of the question-of ownership.®

Statatory

As “cattle,”” under the statutes, have been considered, cruelty fo

steers ;4 pigs ;* hogs;® asses ;7 geldings ;® horses, mares,

animals.

and colts? In Missouri, however, the term has bsen held not to

was held bad. R. r. Lewis, 2 Russ.
C. & M, 1066. '

In an indiciment on § Gao. 1IL. c. 36,
for destroying trees, the name of the
owner of the trees must have been
truly stated, otherwise it is fatal. E.
v. Patrick, 2 East P. C. 1059. And
goe R. ». Howe, 1 Leach C. C. 481; 2
East P. C. 588.

A party might be convicted under
the 7 & 8 Geo. IV. c. 30, &, 24, of hav-
ing wilfully and malicionsly damaged
growing wood, to the value of sizpence,
though section 20 expressly imposed a
penalty for nnlawfully and malicions-
1y damaging such wood, ‘‘the injury
done being to the amounrt of one shil-
ling at least.” R, v. Dodson, 9 A. &
E. 704.

1 Halt ».Crawfurd, 5 Jones, N. C. L. 3..

As to **{imber,”’ see Com. . Percavil,
4 Leigh, 686.

Under the statute of 24 & 25 Viot.
evidencs of damage commit{ed at sev-
eral times in the aggregate, but not at
any one time exoceeding £5, will not
sustain ap indictment., R. v. Williams,
9 Cox C. C. 338.

It has besn held, that at common
law an indictment does not lie for mali-
cionsly injuring trees (Brown’s Case,
3 Greenl. 177), and growing corn
(Btate v. Helmeg, § Ired. 364). Cases
to the conirary will be found supra, §
1067.

t Btate v, Pnebnow, 14 Neb. 484,

2By 24 & 25 Vict. c. 97, 8. 40,
# whosoever shall unlawfolly and mali-
ciously kill, maim, or wound any cattls

shall be goilty of felony.” (Former
provision, 7 & 8§ Geo. IV. ¢ 30, 8.
16.) By sev. 58, * malice against the
owner of the cattle or other animal in-
jured is unnecessary to ba shown."

For statutes in this conntry, see State
v. Avery, 44 N. H. 392; State v. Pratt,
§4 Vt. 484 ;: People v. Brunell, 48 How,
N. Y. Pr. 435; State v. Barnard, 68
N. C. 661; Btate v. Comfort, 22 Minn.
271; Tatom ». Biate, 6§ Ala. 465;
Davig v. Btate, 13 Tex. Ap. 215; Joned
v. Blate, 8 Ibhid. 178. As to common
law, see supra, §§ 1068, 1070. That
the offence iz exclusively statutory, see
State v. Allen, 72 N, C. 114,

The history of New York legislation
on this topic is given in Mr. Gerry’s
argument in Davis ». Society for Pre-
vention of Cruelty to Animals, 75 N.
Y. 302; 16 Abb. N. Y. Pr. N. 8. T3;
21 Alb. L. J. 265. That cruel experi-
mentd on animals are illegal, see Davia
. Soclety, ut ‘sup. For indictment for
driving cattle from their rangb, e
Long ». State, 43 Tex. 467. For cruel
Bports gee tnfra, § 1465 a.

4 Biate v. Abbott, 20 Vi. 537.

€ R. ». Chapple, R. & R. C. C. T7.
Compare Com. v. Percavil, 4 Leigh,
686; Duncan v. Btate, 49 Miss. 331.
Ag to description of animals, see Whart.
Cr. Ev. § 124.

¢ State v. Enslow, 10 Iowa, 115

? R. v. Whitney, 1 M. C. C. 3.

R, v. Mott, 3 East P. C. 1076; 1
Leach C. C. 73, n. h

? R, v, Paty, 2 East P. C. 1074; 1
Leach C. C. 72; 2 W. BL 721; R. r.
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§ 1082d.} CRIMES, {BOOK 11.

include & tame buffalo.! Dogs; though not the subject of Iarceny,
have been held in this country to be protected by the statutes?
The statute.of 12 & 18 Viet. c. 92, § 2, which makes cruelty to
“ any animal” penal, goes on, in ita interpretation clanse, to specify
as falling nnder this head, “ any horse . . . sheep . . . goat, dog,

CHAP. XVI.] MALICIOUS MIBOHIEF. [§ 10824,

Statutes exist both in England and in this country re: %t];fgg
quiring commen- carriers to take due care of animals common
under their charge for transportation. Federal statutes carrlers.
to this. effect have been held constitutional.!

To * cruelty,” deliberatencss and malice are essential? and these

cat, or any other demestic animal.” Under the words italicized

eocka are held to be included.?

1t is mot necessary that the i me'y inflicted be permanent, if it be

Injury

serious and painful.* Hence driving a nail into a horse’s

mustbe  frog out of malice to the owner was held to be -within

serions.

9 Geo. I c. 22, though the damage was but tewporary ;5

and s0 of putting deleterious acid in & mare’s eye.® It has also been
held, that i m_]urmg & mare internally, not out of ma.hce, but merely
from wantonness, is within the statute.”

The omission to kill a wounded animal which is in great suffering

is not cruelty, under the statute.?

It is not necessary to prove, when this is out of the power of the
prosecution, the particular instrument of cruelty used.?

Magle, 2 East P. C. 1076; State »,
Abbott, 20 Vi. 237; State v. Hamble-
ton, 22 Mo, 452. And see, generally,
a3 to “ cattle,’” B. v. Tivey, 1C. & K.
704; 1 Den. C. C, 63. Supro, § 1070;
B. », Ansten, B. & R. 450. A4s to
**beast,’’ see Taylor ». State, 6 Humph.
285.

1 State v. Crenshaw, 22 Mo, 457.

® State ». McDuffie, 34 N. H. 523;
State ». Sumner, 2 Ind. 377 ; Kinsman
v. State, 77 Ibid. 132; contre, Com. ».
Maclin, 3 Leigh, 809. In Minnesota a
dog was. held not within a statute
specifying ¢ horse,  eaitle, or other
beast.” T. 8. ». Gideon, 1 Minn. 202.
In State o. Harriman, 75 Me. 562,
dog was held not to be a ‘‘ domestic
snimal® under the atatute. See supra,
§ 1076.

H A, set ﬁ.re to a uow-hou.se and

: bt:u:nﬁ to d.ea.th ] cow which was in it,

A/was mdwta.ble under 7 & $ Geo v.
[ 30, ;, 15 for k:lllmg the cow. R. v

16

Hanghton, § C. &: P. 559. See supra,
§ 152,

3 Budge v, Parsons, 3 B, & 8. 382—
Wightman and Mellor, JJ.

¢ Agshworth ». State, 63 Ala. 120.
See, however, R. v. Jeans, 1 C. & K.
539.

R, r Haywarﬂ, 2 Eaat P. G 1076
R. & R. 16.

§ R. v. Hughﬁs, 2C. & P. 420, R.v.
Owens, 1 Moody C. C. 205. |

T R.». Welch, L.E. 1 Q. B.D 23;
13 Cox C, C. 121. Shaving a horse’s
tail is “ﬂmﬁgunhg,” within the Btat-
nte. Boyd ». State, 2 Hamph, 33,

¢ Powell v.. Knights, 38 L. T. 607,
1t is otherwise when the owner sends
out s wounded or diseased horge to
graze, ththy csnsing it intenme pain,
whlqh iplholdrto be ¢ torturing” under
the etatnte. Evuritt. A Davws, 38 L.
T.360. . ..,

'R,a.Bnlloeh L. R 10 C. 115'
11 Cox ©. €. 125, . .

are negatived by proof of passion, arising from provo-

cation or excitement, or that the act was one of disei-

Wanton
cruelty es-

pline, however ill-judged ;* and so when the object was sertial to

bond fide, to improve the appearance of the animal.*

offence.

Drunkenness, when the mind is incapable of intent, is a defence, but
not otherwise.* But when the object is simply to use the animal
more effectively for eport (e. g., cutting the combs of cocks se as to
fit them better for fighting), this ia no defence.$

‘When the cruelty is such as is incident to the subjuga.tion or de-

gtruction of the amimal for the purposes of use or food
(¢. g., trapping or taming wild creatures, eatching of fish

 Disel-
pline’’ or

by hooks laid at night), or to preclude its depredations or nmssit? a8

ward off its attacks, thie may be defended on ground o of *

1 7. 8. v. Boat. atc., R. R., 15 Fed,
Rep. 209.

For proceedings under statote re-
quiring ecarriers to provide food and
water to cattle, see Johnson »..Colom,
L. R. 10 Q. B. 544; Swan ». Sanders,
14 Cox C. C. 566.

Whether a car or team is overloaded
is a question of fact for the jury. Teo-
ple v. Tinsdale, 10 Abb. Pr. N. 8. 374.

¢ Duncan v. Btate, 49 Mieg, 331;
Thompson v. State, 51 Thid, 353, That

nnder these particular statntes malice

to the owner need not be shown, see
R. v Tivey,1 C. &£ K. 704; 1 Den. C.
C. 68; Brown v. State, 26 Ohio Bt. 176,
Supra, § 1070.

3 Supra, §§ 106 et seq ; Btate v. Avery,
44 N. H., 392 (under a statute which
makes it penal to * wilfally and mali-
ciously kill, maim, beat or wound any
horse, cattle, sheep, or swine™). See
Thompson’s Case, 51 Miss. 353 ; Rem-
bert v. State, 56 Ibid. 280.

4 R. . Mogg, 4 C. & P. 363.

YOL, 11-—2

efence,

- § Btate v. Avery, 44 N. H, 392, citing
R. v. Thomas, 7 C. & P. 87.

‘¢ Murphy v¢. Manning, L. R, 2 Ex,
D. 307, 818; 36 L. 'T. 532. Bee T. 8.
». McDmell, § Cranch C. C. 391. But

- how is it with entting the ears and tails

of terriers?

In Pitts ». Miller, L. R. 9. Q. B. 380;
30 L. T. 328; Cockburn, C. J., went so
far as to hold that putting rabbits into
an inclosed field and then dtting two
dogs st them to see how many each
dog corld kill, was not *f baiting” un-
der the statute. That *“ worrying’? an-
imals with dops may be cruelty, ses
Elmaley’s Case, 2 Lew. C. C. 126, .

That cock-fighting is eruelty to the
animal, apart from the question of
public secandal, and of gambling, aee
Badge v. Parsong, 3 B, & 8, 382 ; Martin
». Hewson, 10 Exch. 737. But see
Morley v. Greenhalgh, 3 B. & 3. 374;
Clark ». Hague, 8 Cox C. C. 324; 2R,
& B. 281; and ree infrd,.§ 1465 a.

17



§10824d.] CRIMES, [poox 1z

duty or necessity.! When the injury is inflicted with maligaity, so
as to torture, it is no defence that the animal injured was trespassing
on the defendant’s field.? But all proper force may be used to eject
an animal doing damage to an incloged field; and it may even be
killed if it cannoé otherwise be excluded.?
Under statutes making indictable cruelty to-animals, irrespective
' of ownership, it i3 not necessary to aver the owner’s
Indictment pame.* When, however, the ownership is inaccurately
formto  gtated, this may be a variance.® Nor is it necessary,
statnte. . . . - - s - .
T particularly, to describe the animal injured;® though if
there be inserted a description of the animal likely to mislead, 2
variance might be fatal.? Maiming™ is not held to be a sufficient
designation of the injury ;® though it is otherwise as to * killing.””®
When the statute prohibits “ cruelly beating,” it is enough to aver
that the defendant did “ cruelly beat,” etc.’® This, however, may
be donbted, when the pleader could reagdily have individuated the of-
fence,! * Cruelly over-drive” has beén held to be enough when the

statufe prohibits cruel over-driving:* < Cruelly torture’ is enough

1 Supra, §§ 95 & seq.; Jangen ».
EBrown, 1 Camp. 41 ; Protherio v, Math-
ewd, b C, & P, 581. Bee argument of
Hoar, J., in Com. v, Lufkin, 7 Allen,
582; and se¢ Com. ». Wood, 111 Mass.
408 ; Walker », Court of Speoml Ses-
aions, 4 Hun, 441. .

% Suap v. Peopls, 19 I11. 80; Thomp—
s_cm », Btate, 87 Als. 106. -See Davis
v. Btate, 12 Tex. Ap. 11. Supra, §
1072 K )

% In Branch v. Biato, 41 Tex. 624,
sdopted in Benson v, State, 1 Texz. Ap.,
11, the court paid: “‘It may be done
under such cirenmsiances as negative
a.wainhm ast-—an where & man has =
goodfonoeandnhnmormism
the habit of trespassing upon his crop,
spil he kills it during an act of tres-
pass on his arop, not from wantonness,
hut & prevmt the desiraction of hia
cm,hs wonld - Dok he criminalty lia-

PR And wwlwro pmsonmlmdm

an inclosure to kill a trespassing dog;
Daniel ». Janes, L. R. 2 ., P. D. 851.
As to spring guns, see suprg, § 464.

+ Biate v. Avery, 44 N. H. 392 (un-
der statute) ; Com. v. McClellan, 101
Magg, 34; Com. v, Whitman, 118 Ibid,
458 (under statute); State r, Brocker,

32 Tex. §12; Beuson ». State, 1 Tex. -

Ap. 6; Darnell », Btate, 6 Ibid, 482;
Jones v, State, 9 Ibid, 178. See R. 7.
Woodward, 2 East P. C. 653,

¢ Smith v. State, 43 Tex. 433; Col-
lier v. State, 4 Tex. Ap. 12.

& Ibid. See, however, K. v. Chalk-
ley, R. & R, 268, Whart. Cr. PL &
Pr. § 94. Supra, § 932 ,

1 ‘Whert. Cr. Ev. § 146.

% State v. Pugh, 15 Mo, 509,

* Com. ». Sowle, 9 Gray, 304. Supra,
‘§ 1080,

¥ Com. v, MoClellan, 101 Mm 4.

B See Whart. Cr. PL. & Pr. § 221.

% State v. Comfort, 22 Minn, 271.

CHAP, XVL] MALICIOUS MISCHIEY. [§ 10824,

under the Massachusetts statute.! ¢ Maliciously” is essential ;¥ but
not alternative or cumulative predicates of the statute when not
part of the case.®* It is not duplicity to join the over-driving of two
horses in a team in one indictment;* nor to aver the poisoning of
eight horses, when the poison was distributed in the feed placed
before the whole eight.®

! Com. v, Thornton, 113 Mass. 457; 4 Com. v. Welsh, 7 Gray, 324; Peo-

Com. ». Whitman, 118 Thid, 459, plé v. Tinsdale, 10 Abb. Pr. N. 8. 574;
- ® Thompsen’s Case, 51 Miss. 353; Btatev. Comfort, 22 Minn. 271 ; Whart.
State v. Reetor, 34 Tex. 565, Cr. PL. & Pr, § 254.

¥ Rembert v. State, 56 Migs. 280, ¢ K. v. Mogg, 4 i.g& P. 364,
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CHAPTER XVII

FORCIBLE ENTRY AND DETAINER.

L CapARACTER OF OFFENCE.

Forcible exclusion of ancther from
* his lands and tenements, is an
offence at common law, § 1083,
Modification of common law by

statates, § 1084.

Gist of offence is the violence, §
1085,

Statutory offence requires less foree
than common law, but efther
frechold or leaschold title, §
1088. .

Any person forcihly puiting an-
other out of possesslon is Indiet-
able, § 1087,

Wife may be so indiected agninst
her husbaund, § 1088.

Bo as to tenant in common ejeet_
ing his companion, § 1089,

S0 as to third person disposseasing
officer of law, § 1090. :

Real estate, corporeal or incorpo-
real, may be thus protected, §
1081,

To foreible trespass on perasmalty
force s essential, § 1092,

And so to forcible entry, § 1003,

Foree may be inferred from facts,

§ 1094,

[

Bule does not api)ly to onbhouses,

§ 1095,

Entry by trick Is not forclble §_

1096.
FPeaceable entry may be followed
-by forcible. deba‘.iner, § 9T,

Forcible continmance may be for-
eible entry, § 1088.

- When there ia right of entry, vio-
lence is essentlal fo offence, §
1099,

Tenant at will eannot be expelled
by force, § 1100,

Owner may forcibly enter as

against intruder, § 1101,
TLegal right to enter is essentfal to
writ of restitution, § 1102,
Forcible detainer 1o be inferred
from facta, § 1103,
At common law possession is
necesaary to prosecution, § 1104,
Title is oot af issuee, § 1105,
- Prosecutor may prove foree, §
1144,
II. INDICTMENT.
- Indictment ranst contain technical
terms, § 1107, '

For common law offerce, posees-

&lon 01:]_11r need - he a.verred, §
1108,
Possession must be d.escrlb&d aain
_ ejectment, § 1109,
Entry and detainer are divisible, §
e,
Title is necessary | to reatitution, §
1111.

iudictmenf. for forcible trespass'

miust aver violence, § 1114,
I’racﬁce to susl'ain mmma.ry con-
ﬁcumm, § 1113. :

I. CHARACTER OF omon.

§ 1083. WHEN a man wolently takes a.nd keeps -possession of
any lands and tenementa oocupied by another, with menaces, force,

20
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CHAP. XVIL] FORCIBLE ENTRY AND DETAINER, [§ 1084.

and arms, and without the aunthority of law, he may be indicted at

common law, for forcible entry and detainer. To enter,

Foreible

with intent to keep possession, constitutes the offence of exclusion

of another

forcible entry. Of this there may be a convietion with- from nis

out proving a forcible detainer.!

. . iq lands and
- A forecible detainer is tenements

where a party, * having wrongfully entered upon any is 3n of-

ferce at

lands or temements, detains such-Jands or tenements in common

& manner which would render an entry upon them for

law.

the purpose of taking posseagion forcible.”? In many of the States,
through the substitution of statutory remedies giving the idjured
party sammary relief by recourse to & civil {ribunal, criminal pro-
cedure in such cases has fallen into disuse.

§ 1084. The following English statutes have been in several
States held to be part of the common law:—

i 4 Bla. Com. 14&; Russ. on Cr. (6th.

Am., ed) 303; Henderson’s Case, 8
Grat. 708. See State v. Laney, 87 N.
C. 536 ; Coggins 7. State, 12 Tex. Ap.
109. As to malicions injury to timber
and fences, see supra, § 1082¢; Frank-
lin ». State, 56 Ind. 50; Brumley v.
State, 12 Tex. Ap. 609.

2 Steph. Dig. C. L. art. 79.

8 In Massachusetts (Rev. Stats. e.

104), the person thus foreibly expelled -

or kept out may take, from any justice
of the peace, a writ in the form of an
original summons (Ibid. § 4), and the
suit thus commenced is subjected to
the same incidents as acoompany other
givil actions before justices of the

peace. Ibid. §5. Under this statute

it has been held that a mere refusal to
deliver posaession, when demanded,
will Dot warrant the process for for-
cible entry and detainer; but the pos-
gession must be attended with such
circumstances as m1ght excite terror in
the owmer, and prevent him from
¢laiming his rights; such as apparent
violence offered in deed or word to
the person, haring umusnal offensive

weapons, or being attended by a mul-
titude of people. Com. ». Dudley, 10
Mass. 403. Where a writ of restitution
has been executed, and the proceed-
ings are aftorwards guashed npon cer-
tiorari, a new writ of restitntion may
be awarded. Com. v. Bigelow, 5 Pick.
31, The process, it is said, will not lie
against one who has merely entered
into land under a levy npon it, as the
property of a tenant in possession ;
Ibid. ; nor for the leesor of 4 tenant at
will against a stranger for expelling
the tenant. Ibid.

In New York, seo People v. Anthony,
4 Johns. 198 ; People ». Van Nostrand,
% Wend. 62; People v. Rickert, B Cow,
226.

The statutes of both Pennsylvania
and Virginia are simply declaratory of
the common law, as modified by 5 Rio.
IL st.1, e. 8, and 21 Jac. L 6. 15, as
will hereafter appear in the adjudica-
tion given to them by the courts. See
2 Penn. L. J. 391, for a learned arti-
cle on the law as obfaining in Pennsyl-
vania.

21



§ 1085.] : CRIMES, [Boox: It

Modifies. © BiC. IL 8. 1, €. 8.

mﬁn Entry with Strong Hand and Multitude of People.—

lawby  ‘And also the king defendeth, that none from. hence-

forth make any entry inte any lands and tenements but

in case where entry is given by the law, and in such case not with

~ strong hand, nor with multitude of people, but only.in peaceable and
oasy manner ; and if any man from heneeforth do to the contrary,

and thereof be duly convicted, he shall be punished by imprigonment

of his body, and thereof ransomed at the king’s wilL.”!

21 Jac. I c. 15.

Restitution to be Awarded — That such judges, justicés, or jus-
tices of the peace, as by reason of any act or acts of parliament now
in-foree are authorized and enabled, upon 1nqu1ry, to give restitu-
tion of possession unto tenants of any estate of freehold, of their
lands or tenements which shall be entered upon with force, or from
them withholden by force, shall by reason of this present act have
the like and the same authorlty ani a.blhty from_henceforth, upon
indictment of such forcible entries or forcible w1thholdmgs before
them duly found, to give like- restitution of possession unto tenants
for term of years, tenants by copy of court-roll, guardians by knight’s
services, tenants by elegit, statnbe-merchant and staple, of lands or
tenements by them so holden, ‘which shall be ent-ered upon by force,
or holden from them by foree.”

§1085 The violent ‘and foreible taking or keeping of amother
Macatsine statutes, a breach of the public peace, punishable in a
violence.  eriminal eonrt by indictment. The gist of the offence is
the violence, or:threat of violence ;* and from the peculiar sanctity
attac‘hed' By the common law to every man’s dwelling-house, violence
' is tmgmahed_as a substaftive offence, and punished

mth peeulmrsmmy. Fomble entry a.nd detamer, ag an mdwt--

F 33’ sta’f ] ﬁen'.‘ {’I." t.hls sta.tuta i pomer given ® justwea to eonvict on
view. This as well-as the preceding
\stat.utea iz in force in Pennsgylvania
“and Harylmd Ses Robert's Digest ;

Vasi Pool o. Com., supra; Kilty's Re-

e 4o Penn . Van PGSl v. port, etb., 227-36. -
comf i i‘é&.gz "t State v Camp, 41 N, 7. L. 306.
By 15 Rio. IL there fa a summary -

CHAP, XVIL.]  FORCIBLE ENTRY AND DETAINER. {§ 1087,

able offence, continues, therefore, to be punished in the courts even .
of those States where the injured party is furnished with the most
summary. civil remedies.! Nor, notwithstanding occasional hesita-
tion? can its continued common law efficiency be disputed. At
common law, to support an indictment there must be a breach of
the pesce. But by the 5 Ric. IL sé. 1, ¢. 8, and 21 Jac. L ¢. 15,

* the cornmon law, as we have seen, received & modification, which,

in many of the States, has been consulered a8 & const.xtuent part of

'man’s property is, apart from the operatlon ‘of partlcular :

the offence.t

$ 1086. There is a distinetion to be observed between forcible
entry, ete., a8 it existed and still exists at common 18, gqutory
and forcible entry, ete., under the above-given statutes. Sfurce xe-

guires less

In the first place, more force is nécessary to constitute force than

COmMMmOn

the former offence than the latter ;* in the second place, law,bus

either

in an indictment for the latter offence it is necessary to . poaer
set forth either a freehold or a leasehold in the prosecu- leasehold
tor, while in the former, an averment of mere possession

is sufficient. Keeping these distinctions in mind, the construction
given by the courts to the statutory offence m]l apply with equal

foree to the offence at common law.

title.

§ 1087. Any one who forcibly puts out and keeps out another

from possession may be indicted for forcible entry and

Anperson

detainer.” Hence, as will hereafter be observed, a land- forctbly

putting out

lord who violently dispossesses a tenant whose lease has 2

_explred may be guilty of foreible entry.® But where hig from poe-

eeesion

mansion is detained by one having a bare charge, & man may be

may break open the doors and foreibly enter without

1 R, v. Wilson, 8 T. E. 357 ; Newion
». Harland, 1 Man. & Gran. 664 ; Hard-
ing’s Case, 1 Greenl, 22; Langdon v.
Potter, 3 Mass. 215; Cem. v. Taylor, §
Binney, 277; State . Mills, 2 Dev.
4320 ; Btate v. Epeirin, 1 Brev. 119;
Cruiser v, State, 3 Harr, (Del.) 205,

# Com. v. Toram, 5 Penn, L. J. 296;
2 Pars. 411

3 R. ». Wilsom, 8 T. R. '357; B.
Bake, 3 Burr. 173F'; Com v. Dudley, 10
Mass, 403 ; Hehders_on’s Case, 8§ Grat.
708.

* Harding’s Case, 1 Greenl. 2%; Ro'b—
erts’s Digest, 283,

indicted.

5 R, ». Wilson, 8 T. R. 357; R.r.
Bake, 3 Burr. 1731; Com. v. Dudley, .
10 Mass. 408; Archbold’s C. P. 589,
and easea cited #ifra, §§ 1100, 1101,

$ R. v. Wilson, 8 T. R. 357; Hard-
ing’s Case, 1 Greenl. 22; Biate ». Spei- -
rin, I Brev. 1197 Btate . Mills, 2 Dev.
420, Jnfre § 1111,

7 See Woodside =, Rldgeway, 126
Mass. 292; Newton ». Doyle, 38 Mich.
645; Campbell v. Coonradt, 22 Kan.
o4,

& Bos Mams IR Bowles, 1 Dana, 97.
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§1091.) ‘ . ORIMES. . [®moox 11.

violating the statntes? . And though- this does-nat-Liold good when
ununecessary force is uged, yet,if thera'bo no-such foree, & person
who. enters: upon land.or tenements 'of his own, but which are in
-the custody of his servant or: baihﬂ‘, does not comnnt the offerice of
forcible entry.2 - .- :

§ 1088, It. Seems- that. though a Wwoman: ’oannot« be mulcbed in
Wifg may damages for.a trespapgs on her husband’s pmperty, she

be
indicted as 18Y> if she comes with-a strong hand,” < under cir.

against her cumgstances of. violence amounting to s breach of the.

huabs d

- public’ pedce,” be convieted of a forcible entry.>-
§ 1089 A joint tenant, or tenant in common, may offend agmnst
Boasto - - the statuies by formbly eJectlng or hold‘mg out his ‘gom-
i pions
gie:lgﬁgj b - Thus,. where one. of & boanl of trusteea fermbly put
certain .persons in possession’ of - & -ehurch, whioh wag
closed by order of & majority.of the board of. trustees, it was held
those persons were gailty of a forcible entry and detainer.: -
§1090. An indictment will lie against a third ‘persen who
Bossto  foreibly intrudes himself on land, after judgment againgt
third g 8 former intrader, and the sheriff, who Liolds title under
seseing ofi- the. writ. of restltuhon, may tum him- out of posses-
* siont-

§1091. As.a. gawal rale, an mchetment for fomble ¢ntry Hes |

¢ tp redrem:an expulsion from any real estate, whether
cotporeal - coTporeal or incorporeal; and it has been: said-thas:the

poreal, may Process .can be maintained agpinst any one, whether a

gf_o ﬂm'-i_ ~ terre-tenant or a stranger, who should foreibly disturb 3
 landlord in the enjoyment of his rent, or a commoner in
the use of hig common.” But a way,® ferry,? or similar easement, is

CHAP, XVII.]  FORCIELE ENTRY AND DETAINER. [§ 1098.

A forcible eniry -fns.y. be ‘made¢ .on land, whether woodland -of
otherwise, within the bounds of & tract possessed by another,
although the whole tract be nob inclosed by a fence or cultivated.!

§ 1092. Distinet from forcible -entry-and detainer as a statutory
offence, yet bearing close relations to forcible entry and , soromiy
detainer ab common law, stends foretble trespass on per- pm“g’l
sonalty,~—which is -« the taking by force the personal. forcals
property of another in. his presemce.”? It is diatim- .
guishable, however, from foreible entry and detainer at cotummon
law by two features: (1) The latier must be directed against real
interests exclusively, while the fercible trespass on:personalty has
for its object chattels of all classes; and (2) Forcible entry and
detainer at common law does not necessarily involve violence offered
a person actually in possession, while such violence to such person
is necessary to constitute foreible trespass to personalty as a common
law offence. It is virtually but an aggravated assault, though from
‘the peculiar texture of the oﬂ'enee, the Word assault need nof ap-
pear in the indictment.®

§ 1098. On an indictment at common law for fom:ble entry, it is
recessary to prove thas the defendant entered with such 5 ooy
force and violence a8 to exceed o bare trespass, and to entry gf;;e
give reasonable grounds for terror;* but where & party trespassis
entering on Jand in possession of another, either by his necossary.
behavior- or speech, gives those who are in possession just cause
to fear that he will do them some bodily harm if they do not give
way to him, his entry.is deemed forcible, whether he causes the
terror by carrymg with him an unusual number of attendants, or by
arming himself in such a manner as plainly to intimate a design to

t Penn. ». Robison, Addis. 14, 17, and cases cu.ed at close, of this note.

not the stbject of this' process.

1 1Russ. on Cr. 9th A, od. 420 ¢t seq.
Mr. Groaves, in & note, holds this state-

ment of Sir, W. Russell to be erroneons,

See infra, §§ 10971100,

% Bteph. Dig. C. L. art, 79. .

% R. v. Buyth, 5C.&P.201; 1M
& Rob. 156,

4 1 Russ. on Cr, 6th A-m. ed. 307;
Com. v, Oliver, 2 Par. 420; Burt v
State, 2 Tr. Con. R. 489,

24

§ Com. ». Oliver, 2 Par, 420,

¢ State v. Gilbert, 2 Bay, 955.

? 1 Rusg.-on Cr. 9th Am. od. 42] e
#eq. Bee Hiate 5. Bordeaunx, 2 Jones N,
C. 241; State ». Caldwell, Ibid. 468.
Compare, 88 qualifying text, authori-
ties eifed infra, § 1103,

& 1 Russ. on Cr. 9th Am. eod. 423,

% Reege v, Lawless, Little’s Cas.

(Ky.) 154,

2 State v, Barefoot, 89 N, C. 567, per
Smith, C. J.

3 R, v. Gardiner, 1 Rusa. on Cr. §3;
State ». Mills, 2 Dev. 420; Btate .
Phipps, 10 Ired, 17 ; State v. MeDowell,
1 Hawks, 449, - Bae infra; § 1112. Siate
», Laney, 87 N. C. 53b.

4 R. v. Bmyth, infre; R. vDeaeon,
R. & M. 27; Com. v. Keeper of Prison,
1 Aghmy. 140: Com. ». Comway, 1
Browst. 509; Rees v. Com., 2 Ibid.
1100 ; State v. McClay, 1 Harring. §20,

That any force in & dwelling-house
likely to produnos terror may constitute
the offence, see R. ». Smyth, 5 C. & P.
201; 1 M. & ®.156; K. ». Deacon, R.
& M, (N, P.) 27; Harding’s Case, 1
Greenl. 22; Penn. v. Dixon, 1 Bmith’s
Laws, 8; Com. v Taylor, 5 Binn. 277;
People v. Smith, 24 Barb. 16 ; State v
Pollck, 4 Ired. 305; State v. Tolever, 5
Ibid. 452; State ». Godsey, 13 Ibid.
348: State v. Ross, 4 Jonea (K. C.)
315, and cases cited supro.
26
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‘back his pretensions by forcs, or by actually threatening to kill,
maim, or beat those who continue in possession, or by making use
of expressions plamly tmplying a pnrpose of usmg force against
those who make resistance.'

A strong man . went to the house of another, in hm absanee, and
remained there against the will of the wife, using insulting language;
the hushand returned and ordered the intruder out, but he refused
to go for some time, and then went into the yard, with & club in his
hand, threatening and carsing. It was held, that this was sufficient
to support an indictment for a foretble cntry, in the presence oi‘ the
husband, and a foreible detginer.?

- An entry “ with strong hand,” or “with multltnde of people,” is
the offence described in the statute 1t is net necessary, however,
when the Iatter alternative is relied on that the entry should be
committed by a very great number of people; thres persons, follow.
ing the analogy of riot, have been held enough to sustain the aver-
ment of ¢ muaititade.”® And even where the entry is-lawful, it
must not be made with a strong hand, or with a nuomber of assail-
ants ; where it is' not lawful; 3t must hot be made at allt ~ -

§ 1094. “An “entiy ‘by ‘breaking the ‘doors “br windows, etex,
Forcemay Yhether -anty person be in’ the howse or not, especially
bemforroa if it Be & dwelling-house, iz a forcible entry within the
from fucts ‘statate® Bo an -entry; where personal violence is done
to the prosecutor or any of his family or servants, or to any person
or persons keeping the possession for him ;¥ or even where: it is
tieooiiipanied with sach threats of ‘personal molence (either actual
or to bi lmpheﬂ from the actions of-the defendant, or from his being
*unusualiywafeﬁ or attended, or the like) as are likely to intimidate
the proséentdror his family, and to deter them from defending their
'possessmm" 18 “a-forcible ‘entry within the statute. The issue is,

-'11nuss.ont:r 9th Am. ed. 426; ¢ Burt v. Btata, 2 Tr. Con. B. 489,
'Penn. v. Robison, Add. 14, 17; Resp. % Seelﬂawk c. 64, 8. 26.

Devore, } Yeates, 501 ; Btate v, Pol. - & Ibid."
' ﬁa: 4 Yred. 808 ‘Bobnett v. Btate, 1 7 1stk.e 64, ss. 20, 21, 27; Mil-
‘Tios Big. 3407 Sfa,fev Curgitl, 2Brey. mer ». “Maclean, 2°C, &P, 17; Com. ».
448, Ixyfra, Shatinek; 4 Cogh, 141 ; Com. v. Dnd-

+ Btate t@i&‘m ‘2)‘ones (N. C.), ley, 10 Mass. 403; State v Pollok,
4%’ B 4 Tred. 306 ; State v, Armfeld, 5 Ibid,
.8 a5, f'olfuisltred 305 State 207. .
v, Simym ‘1 Ded. 504,

26

‘with a key, or by mere trick or artifice, such as by en-.

CHAP, XVIL] FORCIBLE ENTRY AND DETAIKER. [§ 1097,

. Was there force snfficient to alarm, so as to coerce surrender of

possession, or to provoke a breach of the peace '

§ 1095. It hag been ruled that as possession of a dwelling-
house implies possession of its appurtenances, bis oot oo o
indictable for a person who ‘hag peaceably and legally notapply

obtained possession of a dwelling-house forcibly-to break pouses -
opon an out-house appertaining thereto. };’;"ﬁe‘;‘ﬁ“‘“’“

But when the goods of the defendant in an execu- Eg::f:;ly
tion are in the house of & third person, or in a smoke-
house within the curtilage of said third person, a demand for ad-
mittance by the officer holding the execution, and & refusal upon
the part of the person bolding the property, are necessary to justify
the officer in breaking the door, and entering either house or smoke-
house.t

§ 1096, An entry by an open wmdaw, or by opening “the door
ticing the owner out, and then shutting the door upon %Er?ctl? 1_]2{
him, or the like, without further violence,tor if effected ™"
by threats to destroy the owner’s goods or cattle merely, and not by
threats of personal violence.® is not deemed a forcible entry.

§ 1097. A peaceable entry may be followed, as will be seen, by
a foreible detainer.® Thus, where an intruder, having en- , .
tered peaceably, said to the former possessor, ¢ It will entry may
not be well for you, if you ever come upon the premiges vy forcible
again by day or night,”” it was left to the jury whether detainer.
this was & threat of personal violence, and so a forcible detainer
within the statute: they having found it was, a conviction was held
proper.” And keeping forcibly a lessee out of possession to which
he is entitled may be & forcible detainer.® But s tenant entitled to
possession may defend it by force adequate to the purpose.?

1'R. v, Bayth, 5C. & P. 201; 1 M. &1 Hawk. c. 84, 8.68; Buri». State,
& R. 165; Com. ». Bhattuck, 4 Cush. 2 Tr. Con. R. 485.
141; Com. r. Rees, 2 Brewst, 564; § Infra, §§ 1102, 1103.

Btate v. Pollok, 4 Ired. 305. 7 Poople v. Rickert, 8 Cow. 226 ; Peo-
® State v. Pridgen, 8§ Ired, 84, ple v. Godfrey, 1 Hall, 240; People v.
" Douglass u. State, § Yerg. 625. Anthony, 4 Johns. 198. .
4+ Com. Dig. Pore: Ent. & D. 3; 1 ¢ Com. v. Wiener, § Phila. §12.

Hawk, ¢. 64, 2. 26. ' 8 Com. v. McNeile, 8 Phila. 438;

’ ' Com. ». Haxton, Lewis (. L. 282.
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§ 1100.] CRIMES, - [Book 1.

. § 1098, Where a party having a right, enters or makes claim,
Foreinie  and the other party afterwards continues.to hold posses-
continu-  gion by force, this. is considered.a forcible entry in the
wrongful  party so holding ; because his estate is defeated by the

forcible en. @Dtry or claim, and his continuance in poaaesmon 18 deemed
Py .

a new enfry.!

§ 1099. Where the party entering has in faet no nght of entry,
Wi all persons in his company, as well -those whe do not use

en there . -
isvightof violence as -those who do, are equally guilty; but if
foayTlo-  he have a right of entry, then those only who use or
sential to . . threaten -violence,? or who actually abet those who do,
. are guilty.

§ 1100. A landlerd has no right to- expel by mlence cven a
T tenant at will, and, as will be noticed more fully under
enant at
will eannot another head, should he attempt it, he will be eriminally
by fupered responsible for the intrusion.? “If the landlord,” said

Lord Kenyon, “ had. entered with 4 strong hand. to dis-

11 Hawk. c. 64, sa. 22,34 Co.Lit.
251; Buort ». Btate, 2 Tr. Con. R 489,
Slgvm § 10875 snfra, §1201.
I, when- 'Ehe owaer ia out. of -his

honge, the  defendgnt ft}mhly withhold
him from retur:ning {0 it, and in the
mean time send persons to take posses-

sion of it peaceably, this is'3atd: to_bea.-

forcibile entry: . R. v Smyth, 5.C. & P.
0. -

£3 Bao. Abr, Fore Ent. (B.)

8 Gupid, § 974, 1 Hawk. 274; 4
Bine, Dowt. 348 Taylor v, Cole, 3 T.
- B+:282; Nawtmn ¥, Harland; 1 Man, &
Gr. 644, 958 1, Beott. N. R. 474 ;. Bed-
dall's; l{mﬂan 4L T. (N 8)248
Bampaon v.Beney, ¥3 Pick: 36 ; Lang-
&ox v, ‘Potter, 8§ Masg. 215; Com. v,
Eenpoy, . 5 Pemn, 1. J.'119; "2 Pars,
401 thpl_;gh 800 Ovardeer v, Lewis,
Ww. & 8. 90 _Btatg v, Blliot, 11 N. H.
4 Vs yﬂﬂngbmipp@nessionor
a«kow from Yay 1

. Jatler

ﬂtere, ) and inaisting

ihit A'nig title, pmeeded to take

tbohﬁ! lmt'ofthg doors, Upon

their dolng o, V. give them into cus-
28

t.ody for atealing ‘Ehe keys, but the
magistrate ‘réfused to detain them,
‘They then- rétarnsd to the house, and
baving ‘progured .a  aledge-hammer,
foroed the inner door of the hall, apd
Bome hnvmg entered that way, and
gome by a ataircase wmdow, they over-
Powemd the proscontor’s opposition,

" and furnished with a hatehet and other
weapous, after a sirnggle which, cansed -

a dmorder],y crowd to nssemhle, aected
the prosectitor and his servanta. From
‘the’ commenoenient of the proceadings
#ll the cohclusion, a femalo servant of
-the prosecntor’s wag in the kitchen : it
wad held, assuming the title of the
prosecnfor to have been bad, and that
the defendsants had acted by the order
of thogewhahadsgoodnue 1o the
premisges, that the evidence was snfli-
cient to gupport a conviction of the de-
fendans for & foraible entry and riot.
B.v. Stn.dd.léw R, 806; 14 L. T, N.
B. 633«»-—0 C. R, ﬁgﬁ'u,§1105 Cy.
article in Am. Law RKeg. for November,
1883, p. 719 et seq.

CHAP. XVII,]  FOROJELE ENTRY AND DETAINER. [§ 1100.

possess the tenant with foree (after the expiration of the térm), he
might have been indioted for a foreible entry.” - In a case imme-
diately succeeding, the same judge declared it to be part of the law
of the land that no man should assert his title with viclence.? It ig
true, that on & subsequent dey of the term he stated that the court
desired that the grounds of their opinion miglht be understood, so
that 1t should not be considered a precedent for other cases where

it did not apply.” He then proceeded: ¢ Perhaps some doubt may

hereafter arise respecting what Mr. Sergeant Hawkins says, that at
common law the party may enter with force into that to which ha
has a legal title’; but withont giving any opinion concerning that
dictum, one way or the other, but leaving it to be proved or dis-
proved whenever the question shall arise, all that we wish to say is,
that our opinion in this case leaves that question untouched.” ¢ But
now,” says Sir William Russell, ¢ there is no doubt that in England
a-party is indictable for forcible entry into premises in which he has
a legal title.”’ Wiiile this is the case, by a curious anomaly in the
law three ot of six judges in the Common Pleas, in & case already
cited, held that the Jandlord was not responsible for a trespass, at
the tenant’s suit for redressing the latter, even though such force was
used a8 to subject the landlord to a criminal prosecntion.! If this
distinction be recogunized, there can,be no difficulty in reconciling
with the law of forcible entry, the doctrine. of the Supreme Court
of Pennsylvania, that when a lease expires, the landlord may forci-
bly dispossess by night or by day the tenant whose lease has cxpired,
with this limitation only, that he should use no greater force than
might be necessary, and do no wanton damage. The plaintiff in
such & case is * entitled to damages only for an injury he had suf-
fered from unnecessary violence to hig property.’’ BSiill, on the dis-
tinction above stated, the defendant is liable fo a cnmmal prosecution,
if he enter with violence or with a multitude of .persons, so as to

1 Taunton ». Costar, 77T, R. 431, mott, T Moore, 574 ; 1 Bing. 158; Pol-

i R. v. Wilson, 8 T. R."357. " lin ». Brewer, 7C.B. (K. 8.) 37l. ’

31 Russ. on Cr, 9th -Am. ed. 421. -4 Newton v. Harland, supra. .
Newton ». Harland, 1 Man.-& Gr. 664; ¢ Overdéer v. Lewis, 1 W. & 5. 80,

" 1 8oott N. R. 474 ; Bittgher v. Bateher, 7 8. P., Rich v. Keyser, 54 Penn. St. 86,

B. & C. 399; 1 M. & R 220 ; -Hilary v, SeeRuSmyth 1'M. & Rob. 156 ; 5
Gray, 6 C. & P.248 Turner . Mey- C. &P 201.
20



§ 1103.] CRIMES, [BoOOK 11

constitute or provoke a breach of the peaces The reason of the
distinction is this: The dispossessed party cannot complain in a civil
suit of his digpossession, unless & personal asssalt was made on him
with undue force, a8 he had no right to remain on the premises.
And though there may have been a riot, he eannot sue civilly for
thig, which is an offence, not against him, but against the public.
';[‘he only remedy is a criminal prosecutiond o :
- § 1101, Yet where the prosecutor is & mere intruder, without
Owner may colo.r of title, past or present, aufi' has entered by frand
ﬁ?ft‘;’r“” or v'lolenee, OT Om & mere scrambling title, the owner may
againet o torcibly enter?  This has been seen o be the case when
troder..  the possession is held by onc claming tmers custody urider
the owner, but refusing entrance to the owner.t - It was,
therefore, rightly ruled by Lord Campbell, C. J., that a person
Paving no possession or title to premises, but fraudulentty pretend.
Ing o have such title, and so allowed . by the servant of the true
owner to enter, does mot acquire actual possession, but ™ay be
-§ 1102. For the purpose of obtaining restitation, it is LeCessAry
Tegal right ~$0"prove thai the prosecutor is -still kept out of posses-

toenter . 80m,® and it is plain that this right of possession on the'

necessary .

to wrivof  part-of the prosecuor must be legal, and that if he has

restitution. - . .

.. no nght-to enter he cannot maintain a forcible detainer.?
§ 1103. As has already been incidentally observed, there may

Pomstile be a forcible detainer, though the entry is peaceable,

detsinerto - It is sufficient if it appesr from the indictment that the

g‘;;;‘rf:c";_d party aggrieved had title, and was forcibly kept out of

CHAP. XVII.]  FORCIBLE ENTRY AND DETAINER. [(§ 1104.

the continued possession lawful, forcible detainer cannot be main-
tained.} : : -

The same circumstences evincing violence which will make an
entry forcible will make a detainer forcible also ; and whoever keeps
in the house an unusual number of pevple, or unusual weapons, in
a way indicating violence, or threatens in such connection to do some
bodily hurt to the former possessor if he dare return, may be
adjudged guilty of a forcible detainer, though no attermpt be made
to reénter? Bub merely refusing to go out of the house? or deny-
ing possession, by a tenant af will, to a lessor, is not a foreibl
holding within the meaning of the statutes.* '

As will presently be more fully seen, the offences are divisible.® -

§ 1104. Under 5 Ric. IL the prosecutor must aver a frechold,
and under 21 Jac. L. a leagehold; but, it seems, proof
that he was in actual occupation of the premises, or in jyy ame ™
the reception of the rents and profits, is sufficient evi. Possesslon

.. 5 15 necessary
dence of ‘geisin.® At common law, however, no allega. to proseen-

. . . tion.
tion beyond possession was necessary, when the object
wag only to obtain punishment for the viclent invasion of the prose-
cator’s rights, and of course mere possession was sufficient to sup-
port the prosecution.” But & mers serambling -possession will not
be enough to sustain aAn indictment even at common law.® Nor ig
surveying land, building cabins, and leaving them unoccupied, such

possession as is necessary.?

on its face, isgned from.a court of com- 274 ; People v, Van Nogtrand, 9 Wend,
petent jurisdiction, thomgl the issning 52, _ }
was improvident. Voss v. State, 53 7 1 Hawk. 274; 4 Blac, Com. 148 ;

-possession.® ‘But where the eniry was peaceablo and

A Com. ». Kobbgy, wt spra.
' Thiat at comjmop faw the owner may
take Lis prépe Q%yforonseemu
§% 97-8; Penn, »7 Robinson, Add. 14;
Com. v. Koed, 2 Browst. 564. . fee Ald-
iy, Wright, 53 N. H. 398,
¥ Com,” v. Xeapor of Prison, 1 Aghm.
Conway, 1 Brewst. 509,
; 1104, “That & makes no
: 8 ownar was tempor-
e el

,the house in

State v. Bhepard, ;%_N. C. 614,

lbﬁ‘m [N Tl
obidtpe ot ¥ hember of his family, soo

4 Supra, § 1087, Bes SBhotwell, ez
parte, 10 Johns, 304 ; State ». Curtis,
4 Dov, & Bat. 222, )

§ Colling v. Thomas, 1 F. & F. 416,

¢ 1 Hawk, 0, 64, 3. 41 ; Burd v. Com.,,
68.&R.252.

Y See infra, § 1111,

. _F:Co{n. v. Rogers, 1. 8, & R. 124;
Com. v, ‘Wisner, 8 Phila. 612; Burtg,
Bipte,. 3 Brev, 413; 3 Tr. Con. Rep.
489, = -

Forcible detainer dges not lie apainst

- & party holding under a writ regular

Ind. 211.

1 Com. ». McNeile, § Phila, 438,
Btate v. Gedsey, 13 Fred. 348.

¥ People ». Rickert, 8 Cow. 226, and
eages cited supre, § 1096.

3 1 Nlawk. c. 64, 5. 30. See Com. v.
MeNeile, 8 Phils. 438, '

1 See R. v, Oakley, 4 B. & Ad. 307;
R. ». Wilson, 3 Ad. & El. 817,

% Burd ». Com., 6 8. & R. 252. See
infra, § 11190, '

¢ Jayne v. Price, 5 Taunt, 32641
Marsh, §8; 4 Bl, Com, 148; 1 Hawk.

R. ». Wilgon, 8 T. R. 357; Taylor v.
Cole, 3 Ihid. 292 ; Newton ». Harland,
1 Man. & Gr. 664, 926; R. ». Child, 2
Cox C. C. 103; Harding's Case, I
Greenleaf, 31; Langdon ». Potter, 3
Mass. 215; People v. Leonard, 11
Johna. 504; Com. v». Kensey, 5 Penn.
Law Jour. 119 ; State ». Anders, 8 Ired.
15 ; State v. Bennett, 4 Dev. & Bat. 43 ;
State v. Speirin, I Brov. 119.

& See cases cited suprg, § 1101 ; Shat-
well, ex parte, 10 Johns. 304.

9 Penn. », Waddle, Addis. 41. See
supra, § 1101.

a1



§ 1107‘] ORIMER, [BO 0K II.

§ 1105. As we have seen, the defendant cannot go into evidence
Titlenot st 30 disprove the title of the complainant,! or to establish
lesue. . his own, as the question is not one of civil right, but of
publie mischief.* Even where a tenant holds over beyond the periﬁd
fixed by his lease, and the landlord -akes forcible entry for any
purpose, though the tenant cannot maintain a trespass, quare elawsum,
the landlord cannot justify a personal injury committed on the tenant
m such entry.* If he attempt to dispossess his tenant by undie
violence, he is criminally responsible for the consequences, and may
be punished for the breach of the peace, though he is at the time
merely asserting his civil rights.¢ ‘ '

It must be remembered, however, that the possession mnst be
actual and not constructive. Two persons cannot be in p'ossesaion
of the same land at the same time (i. ¢., adversely) ; and whenever
the' unlawful entry of one with force necessarily dispossesses the
other, an indictment for forcible entry may be maintained.’

§ 1106. The proseeutor is at common law not a witress to prove
Prosecator mfyt-hmg more than the force unsed; and he is inad-
may prove missible, therefore, to sustain an indictment for the
orce. T . !

. purpose of restitution.® The wife, also, of the prose-
cutor i admissible to prove the force, but only the forces Of
course, in States where interest does not disqualify, these rulings
do not apply. - SR : S

_ II. INDICTMENT.®
ﬁﬁm"' - §.12:-101];..Greater force must be- averred than is ex-
tath teshl- e vi et armist? words, ¢ ‘with | :
ot f;;?” 0y vi et armis. The words, and with strong

__\tl__&m"_'.'___ . hand,” should not be omitted.®
7 Dutton v. Tracy, 4 Cont, 79, 854, 956 ; Com. v, Kensey, 5 Penn. L.
g pl b DickeH, § Cow. 226; J.119;2 Pars, 401 Sce mpra, §1100.
Peopls 0. Goltliey, :Hﬂll_, 240; Peopla B Bart o. State, 3 Tr. Con. R. 489.
o, Adiihony,’ 4 Johs. 198 Rosp, v .. Beavan, B. & M. (V. P.) 249,
 Soheybei,1 Dall 68 Beametto. Slate, K. v. Williams, { M. & By. 471; 95,
. Phide' 8 0. Brgeet, 340, & C. 549 ; Reap. v. Schryber, 1 Dall,

68; Btate v. Fellows, 2 Hayw. 340,

? Réap. 'v. Schryber, 1 Dall. 68,
L B As to indictment _ganeral]j, gee
Jrarlors: Cule, 3T B 202; Tawn. Whart. Prec. 489 etseg.
tom: v, Cont ,?“Ibld' 7; Turner». % R. v, Wilson, 8 T. R. 357, See
Meyswtt, S BAE. G, L."280; 7 Moore, Harding’s Case, 1 Greenl. 27,

574; Newton v. Hefland, 2 Man. £Gr. 1 Whart. Cr. PL. & Pr §270; B, v

CHAP. XVII,]  PORCIBLE ENTRY AND DETAINER. % 1109,

© §1108. It is necessary, as has been stated, under the Englis
statutes, to aver either a leasehold or a freehold in the
prosecutor ;! though proof of actaal possession is suffi- Yor com-
cient to support the allegation in the indictment that the offence pos-

complainant was possessed in fee simple.? At common E%E::éld
law, as we have also noticed, mere possession is all that )
need be laid.® But, as is elsewhere seen, an indictment stating a
naked possession werely in the/prasecutor, without laying any
estate or interest in him, is not sufficient to authorize an award of
restitution.* Such an allegation, however, will be sufficient to sup-

port an indictment for the forcible entry at common law as a breach

of the peace ;* though it has been said that as a fqrefble detainer is

not an offence at commnion law, an indictment for that offence should
always aver the prosecutor’s estate in the premises.® '

An allegation in the indictment that the prosccutor was disseised,
necessarily implies a previous seisin.?

§ 1109. The indictment wmust describe the promises entered with
the same particularity as in ejectment, Thus, an indietment of for-

Baker, 11 Mod. 235 ; Com, ». Shattuek,
4 Cugh. 141 ; State v, Whitfield, § Ired.
316. Yet for the mere common law
offunee eonvertible terms may be used.
R. v. Bake, 3 Burr. I731.

1 Archbold’s C. P. 566. 8o in New
Hampshire. State v. Pearson, 2 N. H.
650.

The proof as to the application of
force must correspond with the indiet-
ment. Thus where an indictment laid
the force against the seisin of A., it was
ruled that evidence was not admissible
of an entry on land lessed by A. and
B. to C., and of force ageinst C. Resp.
v. Slozne, % Yeates, 220; Penn. v.
Grier, 1 Smith’s Laws, 3. And as {o
other cases of variance, ses infra, §1009.

24 Bl Com. 148; 1 Hawk. 274;
People v. Van Nostrand, % Wend. 50.

* Supra, § 1104.

i fnfra, § 1111

5 (om. v. Taylor, 5 Binn, 277; Com,

VOL. IL—8

v. Kensey, 5 Penn. L. J. 119; 2 Pars.
114,

§ Com. v. Toram, 6 Penn, L. J. 206;
2 Pars. 411. :

An indietment charging that A. was
‘¢ peaceably possessed in his demesne,
as of fee,”’ of certain lands, ** and con-
tinued s0 seised and possesped’’ mntil

"B. “ thereof disseised” him, and *him

so disseized and expeiled,” did keep
out, ete., wzs held good on error ; Fitch
z. Remp., 3 Yeates, 49; 4 Dall. 213;
and so where the indictment stated
that the prosecutor was seised in his
demeana a8 of fee, aJ.nd that his ** peace-
able possession thereof, as aforesaid,
continued wntil,"’ ete., the latter words
being rejected 25 surpinsage. Resp. v.
Sehryber, 1 Dall. 68.

An indictment stating that the
progecntor ‘‘was meised,” without
stating when he was seised, was held
to be good.  Ibid.

? Gom. v. Fitch, 4 Dall, 212.
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§ 1111.] CRIMES.

{BoOK 11,

Pmﬂﬁ!ﬂﬂde_ cible entry into a messuage, tenement, and tract of land,
scribed as  Without mentioning the number of acres, wag held bad

ment~ after eonviction,!

Certainty to a reasonable intent is all that is required

in the deseription.?

§ 1110. Although a forcible entry and forcible detainer are
4 charged in the same indictment, they are nevertheless

Exitry and

detainer  -distinet offences, and the defendant may be acquitted of

ble,

srodivisi:  ope and convicted of the other. If one be defectively

set out, he may be convicted of that which is well get out.$

§ 1111. To enable the court to award restitution on a convietion™

for forcible detainer, it is necessary that there should be an estate,

! M’Naire v. Remp., 4 Yeates, 326;
Dean v. Com., 3 8. & R. 418.

2 Torrence ». Com., 9 Barr, 184.

Where the indictment waa for forei-
ble entry and detainer of s messndge
in possession o A. for & term of yoars,
and the evidenos was of -forcible entry
into & field, and no lease was produced
it waz held that the indictinent could
not be supported. Penn. v. Elder, 1
Bwmith’s Laws, 3.- And #0 where the
indictment averred forcible eniry on a
Field, and it was proved that the attack
was ol 4 house.  Statd'v. Bmith, 2 Ired.
127 ; and gee B.enp v, Slome, 2 Yeates,
229, .

Where the mﬂrﬂs ware, ““ & certain
megeuage with the appurtenances for
& term of yedrs, in the distriet of Spar-
tanburg,” it was adjudged that the
place where was not described with
sufficient legal oartainty, State »,
Walker, Brey. MEA ¥ :

It je auﬁoient 1o ‘desoribe the pre-
ites a8 * 3 certain closs of two acres
of arable land, situate in 8. townskip,
inthamntrn! H., being a part of a
Laiger tack of iand” "adjoining lands of
A mdB."* Bsa.n v Gnm.,3 8. &R.
413- T

& 4 pirtalb isvern atand, with the
apiitiimknoes, itwluding about flve

84

acres of Iand adjacent thereto, at the
M, and U. cross-roads in E. township
in A, connty,” is, it seems, a sufficient
deseription of the premises to support
an award of restitution in forcible en-

_try and detainer. Torrence v, Com., 9
“Barr, 184, :

.And 5o a3 to “ all that pieco of land
containing seventy-gix scres and one
hundred and fifty perehgas, and the
allowance of six per cent., it being part
of a large tract known as the Peter
Jackson improvement, adjoining lands

of Davidi Henderson on the. east.’”

Van Pool ». Com., 13 Penn. St. 391.

8ee R. ». Bindd, 14 W. R. 806 ; Atwood

z. Joliffe, 3 New Bess. Cse. Q. B. 116,

. When restitution is not claimied, it
is enough to aver possession alome.
That sweh is the ease has been already
stated, a3 here the defendant proceeds
merely for the offsiice at common law,
Supra, § 1108, )

* Pagple v. Rickert, 8 Cow. 22.6;
Peoplo v. Godfrey, 1 Hall, 240; Poo-
ple v. ’Anthiony, 4 Johns. 198; Com. ».
Rogers, 1 8. & R, 124; Burdu Com.,
6 Ibid. 252; State o Ward 1 Jones
(¥. C.), 200. See Whart. Cr. Pl &

Pr. §§ 736 o seg. ; Whart. Crim. By, §
129,

[§ 1112

CHAP. XVII.] FORCIBLE EE!T-RY AND DETAINER.

either freehold or leasehold, averred in the prosecutor.! Thus
where an indictment stated that A. ¢ was Iawfully and '
peaceably seised’”” of the premises, and that B., son of “mq
A., “ was lawfully in possession of the same,”” andthat to restitu-
“the defendant entered and expelled the said B. from
possession of the premises, and forcibly disseised the said A. of the
same, and the gaid B. so expelled and held. out,” etc., it was held
that it was error to award restitution to A.* Yet it has in England
been beld sufficient for the purposes of restitution to aver that the
estate was *‘in the possession of W. P., he, W. P., then and there
being algo seised thereof.””s

- § 1112. Indictments for forcible irespass on personalty are rare -
at common law, sinee it is much simpler to indict for an Indictment
assault, which, as has been seen,* is a usual ingredient in for forethle
a forcible trespass. If, However, an indictment of this 'respass cn

personalty
kind should be framed, it i necessary to aver actual pos- mmust aver

session in.the prosecutor, ‘and violence offered to him, or violence.
violent wresting of the chattel from him, 8o a8 to constitute & breach
of the peace® Yet, it is enough to say that the defendant, “ with
strong hand,” and against his will, teok, ete., the chatiel from .the
possession of the prosecutor, in whose possession it then and there
was.® If sufficient violence to constitute a robbery be alleged, then
the prosecution mrust try, not for forcible trespass, but for robbery.
Under these circumstances, common law indictments for a forcible -
trespass haye been rarely attempted.” It must be kept in mind, in
considering this question, that a party has at common law the right
to rescue even by force (if such force be not excessive) his prop-

erty from the hands of another.®

' R. v. Bowser, 8 D. P. C. 123; 1
Wil.,, W. & H. 345; R. ». Taylor, 7

Mod, 123 ; Resp. v. Ca.mpbe]l 1 Dall.

3354-; State v. Speitin, 1 Brev. 118,

? Bord ». Com., 6 8. & R. 252. See
B. v. Depnke, 11 Mod. 273; Com. ».
Toram, 5 Penn, L. J. 297; 2 Pars. 411 ;
Torrence ». Com., § Barr, 134; Van
Peol ». Com., 13 Penn. St, 391 ; State
v. Bennett, 4 Dev. & Bat. 43; State v.
Anders, 8 Ired. 15. Seo 1 Russ. on

© Cr. $th Am. ed. 431,

If, however, in doing this, he

3 R. ». Hoare, § M, &8.266 Riv.
Dillon, 2 Chit. 314.

4 See supra, § 1092. _

& Btate v. Mills, 2 Dov. 420 : State v,
‘Watking, 4 Humph. 256,

6 State v, Mills, wf supra.
" T Forarecentio btance,where a prose-
cation of this class waa sustained, ses
State ». MeAdden, 71 N. C. 207.

1 Supre, § 100, 1 Ross. on Cr, w
sup, 421; Blades ». Higgs, 10 C. B.
(N. B.) 713 See Btate v. Conngtom
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§ 1113.] calmns.. ~ [Boox 11,

use unnecessary force, or stimulate a riotows demonstration, he i
indictable.!

§ 1118. Of summary convictions by justices under 15 Ric. IL.
Practice to € 23 and 8 Hen. VI. ¢. 9, there are noreported Ameri-
sustain can cases. In England it is held that to sustain the pro-
summary ]
convic- cedure there must be alleged and proved an unlawfil
Homs. entry as well as a forcible detainer.? Where 4 conviction
stated that justices had convicted A. of forcible detainer upon their
own view, and that afterwards a complaint was made to the justices
that A. forcibly entered the premises, and that notice of such com-
plaint was given to A., who received it, but said nothing, and then
went on to allege that the justices received evidence on oath of the
unlawful entry ; it was held that the conviction was bad, for not
showing that A. had been summeoned to answer the charge of the
unlawful entry, or that he had had an opportunity afforded him of
defendmg himself agamst such eharge 3

1 Btate w. .&rmﬁeld 5 Tred. 207; Q. B. 1167 ‘R. v Oskley, 4 B. & Ad.
Btate ». McCanleas, 9 Ired. 375; State 307; 1 N, & M.58; R. » Wilson, b
v. Simpson, 1 De’v. 504 Supra, §. Ibid. 164 3 Ad. & Bl 817 As to
1100. See Mr. Henry Wharton's note procedure, ses R. v. Wilson, 3 K. & M.
to Blades v. Higgs, 10 C. B. N. 8. 713" 758; 1 Ad. & T..627.

(100 Eng, Com. L.y: . S Atw_md #. Joliffe, ut supra. See R.
L .Mwond. v Joliffe, 8 New Bes. Cas. v. Btudd, 14 W. R. 806, .

ok
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CHAP. XVIIL] CHEATS.

CHAPTER XVIIL

CHEATS.

I, Cumars ar CoMmoR Law.

Cheats affecting publie justice are
indictabie, § 1117,

And so of cheais by faise fokens
and devices caiculated to affect
publie, § 1118.

But not by short weight without
false token, § 1119.

Adualterations must be latent, ar
rected to publie in general, §
1120,

Cheats by public false news may
be Indictable, § 1121

~ And so of false dice, § 1122.
* And a0 of faise notes calculated to
affect public at large, § 1128,

And soof false personation; § 1124

And ao of falee stampe and trade-
marks, aid author’s name, §
1125,

‘But not cheats whose falsity is not
latent or addreszed to the publie
at large, § 1126. )

False pretences mnot ‘cheats, §
1126 a.

Nature of distfinction between pub-
lic and private cheats, § 1127,

‘When ooly possession is obtained,
offence may be Jarceny, § 1127 a.

Indictment for publie cheat need
not name party cheated, § 1128,

Mode of cheating should be speei-

] fied, § 1129,
I1. SraTrroRY CHEATS BY FALEE PRE-

TENCES.

1. General Rules of Construction.

Statutes are to be construed in ac-
eordance with obiect, § 1130.

2. Characier of the Prefences.

Pretence that defendant was & per-
son of wealth and credit is within
statute, § 1136.

And se that defendant posesessed
eertain specifled assets, § 11348,
80 when negotizhie paper is ob-

- tained, § 1137.

And so when indorsement 13 ob-
tained, § 1138.

S0 generally as to defendant’s
status, § 1139.

80 as to pretension to supernatural
power, § 1140.

8o as to pretence that defendnnt
. had delivered certain goods, or
paid certain money, § 1141

That defendant was sent for
certafn goods, § 1142,

Of being & certain physician,

© 1148,

That defendant represented a
principal of means or inflg-
ence, § 1144,

That defendant was an sae-
tioneer in scarch of a clerk,
or a storekeeper, § 1145,

That defendant was a certain

. atbormey, § 1146,

That defendant was a certaiu'
payee, § 1147,

That defendant wae wunmar-
ried, § 1148,

That defendant had cerizin
legal righte, § 1149,

That the defendant had clalms
against prosecutor, § 1150,

That defendant could setile a
proeeeution agalnst prosecu-
tor, § 1151, '

That defendant was an * Ox-.
ford atudent,” or *f clergy-
man,” or % officer,” § 1152,

False begging letters may he with-
in statute, § 1153,

87



CRIMES,

A filse pretence is to be distin-
guished from a puff, § 1154.
Mere exaggerated prafse is not s
false pretence, § 1155.
But otherwise az to false sample, §
1158,
. Opinjons are not always pretences,
§ 1187,
- But use of false' brand is within
statute, § 1158,
And so of statement as to speciﬁc
weight, § 1150,

And so of statement as to property

offered for loan or sale, § 1160,
And =0 of false warranty, § 1161,
And zo of negotiating worthlees or

aspurious paper, § 1162,

And so of uttering post-dated

cheque, § 1183,

Obtaining money by forged paper
not Farceny but false pretences,

§ 1184,

False returns bj officers of govern-
- ment s statatory offence, § 1164 4.

8 Falsity of the Pretences.

Only sirong probability of falsity

need be ehown, § 1165.
Burden of negative fs on prosecu-
tion, § 1166,
Pretenco must be squarely nega-
tived, § 1167,
Buffielent to disp¥ove one pretence,
§ 1108,
- Expecting to pay 1z no nagation, §
1169,
4. Pretenses mestt not bz in Words.
Gdndnht‘m a.auﬁtcient pretence, §

: 5. Negd not boby.Defcndemt FPerson-
Pmmbyqx_e rwnfederate is pre-
" tenee by alf, § 1171
Confederacy must be first shown,
1172,
8. They muat relate (o ¢ Past or Pres-
ont Btate of Things.

. Promizes or predictions are not

o pmtances,§1173
; B ‘j)lebeneeianot newtral-

gy <18eik B [ ponenITent promie, § |
T

3. ﬂq must Rgve been the Operative

[BOOE II.

Unlesa operative not within stat-
ute, § 1175,

But need not be the sole motive, §
1176,

Muet have heen before bargain
closed, § 1177,

Verification by prosecutor may be

¢ & defence, § 1178,

Pretence mast operate as direct
eause and property mngt have
been transferred, § 1179.

No defence that goods were ob-
tained medistely through con-
tract, § 1180,

Faize accounts of payments may
be o pretence,; § 1131,

Prosecutor may be witness .to
prove prepondemting influenee,
§ 1182,

" Neeeesary that prosecutor should
have believed the representa-
tions, § 1183,

- 8, Intent.

Intent to be frferred from fs.ct.s, §
1184,
To compel payment of debt, §
1184 a. -
FProof of syst.em admissible, §
. 1184b.
Parpose to indemnify no defence,
§118de, '
0. Scienter, )
Defendant must be shown to. have
known falsfty of pretences, §
1185, .
10, Proxecufor’'s Negligence or Mis-
econduet

Prosecutor not required to show
diligence beyond kis oppurtuni-
ties, § 1186,

His contributory negl.tgence to bo

- determined by his Ughts, § 1188,

Careleseness amounting to consent

estops prosecutor, § 1189,

- 'Prap is no defeénce, § 1190,

That prosecutor made falss repre-
" aentations I8 no bar, § T191.

Nor Is prosecutor’s grosg credulity,
“§ 1198,

But _!m_:g_”_ ang looss talk are not
within statate, § 1193.

Indebtedness of prosecutor to de-
fendant §s no defence, § 1194.

CHAP, XVIIL]

11. Property included in Stalutes,

Negotiable paper within statute, §
1195,

Thing obtained must be of some
vatue, § 1196.

Money paid in satisfaction of debt
not within gtatute, § 1197,

Credit on account will not sustain
indictment, § 1198.

Goods not at the tire in existence |

are within statute, § 1189,
Aectual injury to owner nesd not
proved, § 1200.
Goods wmust not have belonged

to defendant, nor faking under

claim of title, § 1201.

Goods must have heen obtained
for defendant and under his di-
rections, § 1202,

Propcrty muat pass, not mere use,
§ 1203,

Property not.lareenoua not within

" statote, § 1204,
13, Where Offence is triable.

Place of any overt sct may take

- cognizance, § 1206.

Principal indictable in place of
agent’s sk, § 1207,

Doctrine of asporlation does not
apply, § 1208,

13. Iadictment.

Heveral defendants may be joined,
§ 1209,

Technical avarmeuts AT DECeESATY,
§ 1310,

Party injured must be described as
in larceny, § 1211,

Pretence to zgent is pretence to
principal, § 1212,

Pretences must be averred specially
§ 1213.

Bubstantial variance is fatal, §
1214,

In. bargains rclation of fraud to

bargain must appear, § 1215,

CHEATS.

[§ 1116.

Defendant’s allegation'ht property
must be proved as laid, § 1216.
Spurious bauk note need not be

set out at large, § 1217,

When pretences are divisible only
part need be proved, § 1218,

Verbal aceuracy mot Tequired, §
12419,

Ionuendoes and definitions proper
when explapation is required,
§ 1220,

Deseription of property to be asin
larceny, § 1221

Property obtained must be indi.
viduated, § 1222.

Owner must be stated, § 1223,

Pretences must be negatived, §
1224,

Sctenter must be averred, § 1225,

lotent to defrand must in some
way appear, § 1226,

Obtaining “ by mesns” of pretence
must be averred, § 1227,

Varylug counts maybe Joined, §
1228.

14, Aitempis.

By statute conviction may be bad
of attempt under indictment for
complete offence, § 1229.

Conviction may be bad frrespective
of prozecutor’s prudence, § 1330,

May be aitempt when only credit
is obtained, § 1231,

Question of attempt is for jury, §
1232,

General character of imstrument
must be desjgnated, § 1233,

Menns of a.t.tempt must be averred,
§ 1234,

18, Receiving Goods Obtgined by
False Pretonces, .

BReceiving goods so obtained iz

indictable, § 1235,

I. COEATS AT COMMON LAWw.!

§ 1118. CrEats, punishable at common law, are such cheats (not’
amounting to felony) as are effected by deceitful or illegal symbols

1 Bee, for forms of indictment, Whart. Prec, tit. Camars,
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§ 1118,) _ CRIMES. . [BooK IL

or. tokens which may affect the public at large and against which

common prudenee could not have guarded.!
§ 1117 Cheats - affecting publi¢ justice, thus execnted have
Giiatsar  2lWays been held misdemeanors. Thus where a person
;%elﬂ?fjm_ committed to jail undet an attachment for a contempt
tice indict- in @& civil cause counterfeited a pretended release, as
whe. from his ereditor, to the sheriff and jailer, under which
he obtained hid discharge, he wag héld guilty of an offence at com-
mon . law, ‘in ‘thus effecting an :interruption of public justice ;
although the attachment not being for non-payment, the order was,
in itself, a mere nullity, and no warrant to the sheriff for the dis-
charge.d Obtdining the queen’s bounty for enlisting as a soldier,
by an apprentice reclaimable by his master, is alsp- an offence at
common law.®* And so where a person, pretending that he had
power to dmcharge soldlers, took money of another to dlscharge

him a3 & soldiert” & .,
§ 1118. Independently, hewever, of chea,ts aﬂ'echng the admlms-
tration of -public justiee, frauds effected by any general

ﬁf;t?‘ff false device or token, caleulated to affect the publie, are

CHAP. XVIIL] CEEATS. [$ 1119,

*nd devi
provisions, without notice, has been held a misdemeanor, o ST

though perhaps the reason of this may be that such-an ;o gﬁgct_
act is a nnisance as well as a cheat.) So-the defendant

being indicted for changing corn given to be ground, and returning
bad, the indictment was held good ; for ¢ bemg a cheat in the way
of trade, it concerned the pablic.’’

§ 1119. It is not, however, an offence at common law to sell pro-
visions with short measure, where no false weight or But 0t by
token is used.® In an early case in Pennsylvania, it is short mea-
true, an indictment was sustained againat a baker, in the f,?,ﬁ;g{,h
employ of the United States.army, for baking two <™
hundred and nineteen barrels of bread, and marking them as weigh-
ing eiglity-eight pounds each, when in fact they severally weighed
but sixty-eight pounds ;* but here there was a false token placed by
the defendant upon the barrels aé a mass, and this false token was
equivalent to a false measure. 1In 1855 the whole subiject of selling
under weight, to a public institution, was under consideration before
the English Court. of Appeals, and it was then held, that though

of this srticle, to deceive any person livering a mixture. of oat and barley

false tokiens pumshab}e at common law.2  Thus, selling mnwholesome

D

12 East P.C.o.18, 8. 4,p.821; 2
Hawk, P. G, e 22, g, 1; 2 Rnss. on
Cr. 6 Am. ed. 275 ; [T.{ h . Watkins,
‘3 Cra.nch C. C, 441 Croses v. Peters,
1! Greenl. 3873 Com. v. Hearsey, 1
Maﬂa ,137 Com v, Morse, 2 Mass.
139 ("oln tr. Warren & Maus, 72;
Pevpler. Bsbeook, 7 Johns. 201 ; Peo-

plo v, Miller, 14 Johua. 371; Lambert '

“p. People, ¥ Cow, 588 ;' i"ei)ple o. Btone,
& Wend. 187; Btato v, Wilson, 2 Mill’s
‘Rop. Com. Ct. 135 ;*$ate v. Vanghan,
1 Ba.y, 282 ; Hill », State, 1 Yerg. 76;

" Com. . Speer, 2'Va. Cas. 65; Btate.v.

Bt.ro'l.l 1 Rich. 244 ; Siate ». Pa.tlllo,
i __HSWk_ﬂt 348 )
As T, Toxas statute agahst o gwind-
]igg,”’see Popinaux . State, 12 Tex.
ﬂ Davigon v. State, Ibid. 214
subjeef Is digcnased with mauch

4

i

ability in Lord Macaulay’s report on
the Indian Code, title ‘¢ Cheats."

2 R. v. Fawoett, 2 Fast P. C, 862;
and see O'Mealy ». Newell, 8 East,

'364; 1 Russ, on Cr. 275, 6th ed. ; and

see, as to falsely personating bail, 1
Burn’s, J. P. 330,

1R, v. Jones, 2 East P, (. 822; 1
Leach, 174.

4 Berlestead’s Case, 1 La.tch, 202,

® 8ir J. F. Btephen’s definition, Dig.

C. L. art. 338, ia as follows um

“Every one commits the misde-
meanor called cheating who frandu-

" lently obtaing ‘the property of another -

by any deceitful practice, not amount-
ihg to felony, which practice is of sl
a nature that it directly affeots, of may
directly affect the public at large. Bui
it is mot cheating, within the meaning

in any contract or private dealing by
lies, unaccompanied by such practices
as aforesajd.”

The following are among the illus-
trations given by him :—

“‘Zelling by a falze weight er mea- .

sare, even io a single person. R. o
Young, 3 T. R. 104,
‘¢ Belling clothing with the alnager's

geal forged upon it. 2 Kuss. Cr. 609.

¢ 3plling a picture by means of an
imitation of the name of a wall-known
artist inseribed upen it. R. v. Clogs,
D. & B. 460. ’

4 Maiming one's self in ordex to have
& pretoxt for begging. 1 Hawk. I, C.
55; 2 Russ. Cr. §0%. '

* 8elling unwholesome bread as. if it
were wholesome. % East P..C. p- 822;
R. v. Dixon, 3 M. & 8. 11. 4

On the other hand, the following
cages have bqaq held not to be chieats
at common law :—

« Receiving barley to grind, and de-

meal. R. v Haynes, 4M. &85 214,
‘¢ Selling a8 a Wmchwter bushel a
sack of corn which is not a Winchester
bushsl, but greaily deficient. Pink-

noy’s Case, 2 Eaat P. C. 818,

In State v. Phifer, 66 N. C. 321, the
distinctions in the text are supported
with much elearness by Reade, J.,
criticizing State v. Bimpsen, 3 Hawks,
620. See, also, State ». Jounes, 70 K.
C. 78. o

1 4 Blae. Com. 162; 2 East P. C. 822,
Infra, § 1434,

"~ # R. v, Wood,, 1 Sess. Cas. 217. See
tnfra, § 1127, '

1 R. v. Wheatly, 2 Barr. 1125; R. v.
Eagleton, 33 Eng. L. & Bq. 545; 6 Cox
C. C. 559; R. r. Young, 3 T. R. 104;
Hartman aF Com., 5 Barr, 60 State
o Justme, 2 Dev 199 See tnfra,
§ 1127,

4 Resp. ». Powell, 1 Dall 47, Bea 3
Rap Con. Ct. 139; 2 Rus. on Cr. 9th
Am. ed. 605 et seg.
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§ 1120.] CRIMES, [Book 11,

such a sale is indictable as a false pretence, it is not cognizable at
common [aw unless a false measure is used.!

§ 1120. It is not indictable at common law for a miller, receiving
Adultera. 8004 ba.rley at his mill, to deliver a musty a.md unwhole-
tiona, tobe  S0me mixture of oat and barley meal, differing from, the
Lﬁ;‘ﬁ*ﬁ;“” produce of the barley; and Lord Ellenborough, C. J.,
1;‘-;23' Q& in a case of this class, said: “The allegation that the
the public  quantity (of meal) delivered was musty and unwhole-

generally. some, if it bad alleged that the defondant delivered it as
an article for the food of man, might possibly have sustained the
indietment ; but I ¢annot say that its being musty and unwholesome
necessarﬂy and ez vi termini imports that it was for the food of
man ; and it is not stated that it was to be used for the sustentation
of man, only that it was a mixture of oat and barley meal. As to
the other point, that this is mot an indictable offence, because it
respects a matter transacted.in the course of trade, and where no
tokens were exhibited by which the party acquired any greater
degree of credit; if the case.had been that this miller was owner
of g soke-mill, to which the inhabitants of the vicinage were bound
to resort in order to get their comn .ground, and that the mlller,
observing the confidence of this, his gituation, had mads it a colot
for practlmnga fraud, this might have prevented a different aspect ;
but as it is, it seems no more than the case of a common tradesman
who i3 guilty of frayd in 8 matter of trade or dealing.”* Puiting
& stone, also, in & single pound of buiter, has been held not indiet-

able at common law, the offence not being of such a. genersl character

a8 to make it & common law cheat.?

Xet Mg qt.hermse where an adulteration is latent, so that no sus-
punon i8 aroused by it, and is diffused, so s to address the public
ag sm:h, "Thus it has been held an indictable offence at common
law fqr a- baker fp . aell bread ‘eontaining alum, which renders it
‘noxious, a]though he gave directions to hig servants to mix the alum
in 8. manner that. would have rendered it harmless.* And even

Eagletm 33, L. & Eq. ’Welerbachv Trone,ﬂW.&S 408.
wgsca;cgﬁsss i Hartman Sea Com. v, Wsrren,ﬁl[asa722
», Cam., b Barr, 80. : See fafre, § 1197, Russ. om Crimes, 6th Awm,. ed. 276.
‘*WFHWAM & 8. 214, Bee, + R.v. Dixon,‘lﬂamp 122; 3 M. &
m%hnglm %ML&I&; B.1L e, § Lides
; 8 Cox L. C. 5. ’

»

CHAP. xvm.] CHEEATS. [3 1128.

latency is not a necessary requisite when the use of the adulterated
product is compulsory.  Thus an indictment will lie for w.ilfully,
deceitfally, and maliciously supplying prisoners of war with un.
wholesome food, not fit to be eaten by man?

§ 1121. Writers of false news are indictable for its publication,
as an offence at common Jaw, when such publication is
likely to affect injuriously the public, or to provoke a Cewsby
breach of the peace; and it may also be held that the news luuy
fabrication of false news, caleulated to produce any public abie.
detriment, i8 an indictable offence.® Yet hers again
must we apply the tests already given. The falsity must be latent
Ce. :q.,'got up in such a way as not to manifestly excite the sus-
picions of the public), and it must be addressed to the public at
large. In this way, the false but skilful dissemination of & report
of the loss of a steamer, 80 as to make money out of the depression
of the stock, would be a cheat at common law. _

§ 1122. Asg long as there is no stdtute giving an’illicit taint to
the use of dice in public places, and hence nothing to :
legitimately throw suspicion upon those offering to play £34°0of
with dice, it is indictable at common law fo employ false
dice, offering to play with whomsoever may come.?

§ 1123, Ad to false notes, also, must be inyoked the tests of
latency and publicity of aim, both of which must exist in Ao g0 of
an indictable common law cheat. In the caseof a person tarse notes
offering to another a cheque on & bank where he has no caloulated
fundas, neither of these ingredients exists. The fraud is me at
not so latent as not to call up lnqulry, for the very fact
of a man offering his own paper is notice putting the person to whom
the paper is offered on his guard. The frand is not addressed to
the public at large, but onty to the person invited to take the eheque.

- Hence, passing such & cheque’ on an individual is not a cheat at

common law.4 .

1 Treove's Case, 2 East P. C. 821. duce disaffeotion is indictable. Bteph.
Infra, § 1434, Dig. C. L. art. 95. Infra, § 1448,

? Bee Btark., Libel, 546 ; 2Rﬂss Cr. % B. ¢ Tesper, Cro. Jao. 497; R. .
278 : Btate v. Williams, 2 Tenn. 108. Madox, 2 Roll. R. 107.

Infra, § 1442. TUnder 3 Edw. L. ¢. 34, 4 R. v. Jackson, 3 Camp. 370; R. ».

spreading false ndws in order to pro- Wivell, 1 Moody, 224; R. ». Lara, 6
' 43



§ 1124.] CRIMES, - [BOOK 1I.

- But it is otherwise when there are issued false bank notes so closely
resembling gennine bank notes as to deceive the public at large.
Here there is latency, for there is nothing on the face of the trans-
action to invite inquiry ; and here the offence is addressed to the
public at large, for no one gets up such notes to cheat solely a par-
tioular individual. - We have here, therefore, the essentlals of a
cheat at common law.!

§ 1124, The apparent obscurity in the cases of cheats by false
Aud 50 of personation is removed by the application of the same
false per-  tests.? If a pretender (e. ¢., Perkin Warbeck, or the
somaiion.  Pichbourne claimant) palm himself off on a eommunity
a8 another person, and under the guise of his assumed character
obtain eredit from the public at large, he is indictable as a cheat,
assuming that he imposes upon persons who have n¢ notice that his
claims are disputed, and also that he addresses his imposture to the
public at large. The offence s then one aimed at the public gener-
ally, and is, supposing there'is no notice to put others on their
guard, aimed as much at the eareful as the careless. Hence it is a
cheat at common law. The same rule applies when a person, ap-
parently a major, gets money from the public at large as & major,

T. R. _565. See Rannex v. Poople, 22 ment purportmg to be a five dollar bill
N. Y. 413; Sta_.te'lo. Allred, 84 N. C. of the Bank of Tallahassee, in Florida,
749. See, however, K. v, Thorn, C. & the blanks of which were filled up, ex-
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when really a minor ;! and when a married woman obtaing general
credit by pretending to be unmarried? But suppose the pretender
goes simply to an individual, and with that individual uses his pre-
tended character as a basis for geiting money, while there is noth-
ing about the pretender’s appearance or general repuiation to sus-
tain such character. In such case, there being no latemcy, since
there is a direct subject tendered to the prosecutor on which to
make inquiry, and the fraud being pointed at a smgle individuad, it .
i§ not a cheat at common law.®

< §1125. A false stamp or trade-mark, so made 88 to decewe the
pubhc generally, is clearly on this reasoning indictable.t , o
More doubtful is an English ruling, that it is a cheat at of | f[?ll;:
common law for a pa.mt.er falsely to put the name of an and Jrade-
old master on a copy.® Yet this may be accepted on the Zihais
supposition that the work was skilfully and subtly done, mames
80 a8 to give no notice of falsity, and the fraud was addressed to
the public at large, by means of its adoption as a trade by the fnb-_
ricator, enabling him to throw fraudulent pictures generally on the
market.

§ 1126, Indictability, therefore, cannot be predlcated of cheats
whers the falsity is not latent, and the frand not addressed But not
to the public at large; e. g., false warranties, reading ?f{?sf sl

false papers to an individual and obtaining his signature, sty is not
i : latent, and

M. 208, where it was Held that false
peutmahcm, aoapled with a false order,
ip a comiiton law chest. -
! Corm.v. Boynton, 2 Mass. 77. _
Thus, n Virgitia, it has been held
that the prosuring goods, ete., by
‘meaps-of K figte purperting to 'be a
bank note of the Chio. Exporting and
. Importing ‘Company, there being o
snch bank or company, is a cheat,
punmhn.bla by ‘indictment at mmmon
Yaw, if the deféndant knew that it was
auch a falee mots, It is necessary, in
such cage, to aver the scienter in t‘he
ndictinant. “iCot. v, Bpeer, 3 Va. Cas.
- 88 8tato'v; Grovms, b Btrob. 158 ; su-
 prei §748 ‘but ste-Biaté v. Patl]lo 4
- Hawk¥; ' 348" Where the defendants
purchased goods from the prosecotor’s
clerk, and gave in payment an instro-

eopt those opposite the words * Cagh-
ier” and ‘*‘President ;'’ but in these

blanks an illegible serawl was written, -

which, on careless inspection, might
have been mistaken for the names of
those -officera: and the defendants
knew, before they passed the instru-
ment, that it was worthless; it was
held, in South Carolina, that they were
gmlty, at common law, of cheating by
a false token. Btate v. Biroll, 1 Rich.
244, And #uch jia the law in Pennayl-
vania, in respect to a counterfeit bank
note of another Btate. Lewis v, Com.,
28 & R.55L. As to forgery in such
caues, Bee supra, & 660,

'$ AK to false parsonation nnder stat-
ntes, ses infra, §§ 1135, 1139, 1149. As
to falze pretenoe of hlfahcy, see infra,
§ 1149,

and false pretences to an individual, In other words, if aareesed

a cheat i3 not of such a general character as to address
the public, and is not executed by means of latent false

to the pub.
licatlarge;

Falee pre-

devices, it 18 not indictable at common law ;® for, as has tences not

been seen, if, without false weighta, a party sells to an-

cheata.

other a less quantity than he pretends to sell, it is no public offence.?
Thus falsely warranting an unsound horse to be sound, knowing it

1 See 1 Gab, Cr. L. 204,

t R. v. Hanson, Say. 220 2 East P.
C. 821 ; Trem. P, C, 101, 102.

2 See 1 East P, C. 1010. .

4 See 2 East P. C. 820 ; Whart. Confl.
of Laws, § 326.
- B.R. v. Clogs, Dears. & B. C. G. 460.
S R.p. Wheatley, 1 W. BL. 273, Burr.
1125 U. B.v. Perter, 2 Granch C. C.
60; U. 8, v. Hale, 4 Ihid. 83; U. &. ».

Watkins, 3 Ibid. 441 ; Ranney ». Peo-
ple, 22 N. ¥. 413; Wright ». People,
Breese, . 66 ; Btate ». Btroll, 1 Rich.
' R. v, Young, 3 T. R. 104; R. v
Eagletom, 33 Eng. L. & Eq. 540: 6 Cox
C. C. 55%; Hariman ». Com., 5 Barr,
60 ; State ». Justice, 2 Dev, 199, - Su-
pra, § 1121, -

o :
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to be otherwise, is no offence at common law, unless there be a con-
spiracy to defraud, and then an indictmont might stand for a con-
spiracy.’ Nor is it an offence to canse an illiterate person to exe-
cute a deed to his prejudice, by reading it over to him in words
different from those in which it is written, unless there be a con-
spiracy.? I DU

On the same reasoning, the deceitful receiving of money from one
man for the uge of another, upon a false pretence of having a mes-
sage and order to that purpose, is not an offence at common law in
a private transaction, because it is accompanied ¥ith no manner of
artful contrivance, but. orily depends on a bare naked Le; and it
was supposed. to be needless to attach punishment to such mischief,
against which common prudence and caution might be a sufficient
security.® On the same principle, it is not indictable at common
Iaw to get possession of & note, under pretence of wishing te look at
it, and then to carry it away, and refuse to return it ;* nor to pre-
tend to have money ready to pay a debt, and thereby obtain a
receipt in discharge of the debt, without paying the money ;* nor to
obtain, in violation of an agreement, and by false pretences, posses.
sion of a deed lodged in a third person’s hand as an escrow ;% nor
to obtain goods on credit by falsely pretending to be in trade, keep-
g a grocery shop, and by giving a nofe for the goods in a fictitious
name ;7 nor to put & stone into a pound of butter 80 as to increase

! B. v. Pywell, } Stark. 402; Btate were guilty of the offence of a conspi-

v. Delyon, 1 Bay, 353; and see R. v, racy to cheat, but not of the offence of .

Codrington, 1 C. & P. 661, cheating. R.v. Magkarty, 214, Raym.
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its weight ;! nor to obtain money by falsely representing o spurious
notd of hand to be genuine;* nor io obtain goods by falsely pre-
tending to be sent by a third person.® Undoubtedly there are old
cases which seem to give a wider scope to common law cheate, These
cases, howevor, were before the statutes making false pretences in-
dictable, and thereby settling on a clear and permanent basis the
distinetion between.cheats at common law and statutory cheats by
false pretences.* . C :

§ 1127. The reasons for the distinction between public and private
cheats are thus given by Lord Mansfield in a case where Na'mm of
the defendant was convicted of selling beer short of the aistinction
dne and just messure, to wit, sifteen gallons as and for e hnd
eighteen. This “is only an inconveniénce and injury to Irivate
a private person, arising from that private person’s own
negligence and carelessness in not measaring the Tiquor upon receiv-
ing it, to see whether it beld the just measure or not. The offence
that 1s indictable must be such as affects the publio. As if 2 man use
false weights and measures and sell by them to all or to many of his
customers, or use them in the general course of his dealing; so ifa .
man defrauds another, under false. tokens, for these are deceptions
‘that common care and prudence are not sufficient to guard against.
80 if there be a conspiracy to cheat: for ordinary care and caution
is no guard against this, These cases are much more than private
injuries; they are public offences. But here it is a mere private
imposition or deception; no false weights or measures are used;

_no false tokens given; no conspiracy ; only an imposition on the

* Bea 2 East P. C. ¢, 18, . 5, p. 823,
1 Hawk. o. 71, 9. 1; and see R. ».
Paris, 1 8id. 431 ; Com. v. Bankey, 22
Penn. 8t. 330; Wright o. People, 1
Bregae, 68 ; Btate v. Justiee, 2 Dev. 199 H
per conira, Btate v. M'Leran, 1 Aiken,
81} ; Hill v.-State, 1 Yerg. 76, where
the jguorance of writing of the party
defzpuded was -held to copatitute the

" cheat.  See comments on these cases,

‘1 Ban.: & H. Lead..Cas, 16; and sce
spra; §% 674,678, 702, . .
) m i¥¢ persons pretended, the
one e & mercbant, the other a bro-
ker,.npil, a5 queh, bartered bad wine
for hets, It was coneidered that they

. aa

1179, 1184 ; 3 Thid. 325; 2 Burr, 1129 ;
2 East P. C. 824, It has been heid,
hawover, indictabla to get & persen to
lay money on a race, and to pravail
with the party to run booty; yet the
ground of the decision appears io have

been that the offenes amounted to con- -

apiracy., 6 Mod. 42, e.

% ] Hawk, o. 71, 3. 2;: 2 East P, C.
818.

4 People v. Miller, 14 Johns. 371.

* People v. Babeock, 7 Johns. 201,

8 U. 8, v. Carico, 2 Cranich C, C. 446;
Com. v. Hearsey, 1 Mass, 137.

T Com. v. Warren, § Mass. 72. See
People v. Gales, 13 Wend, 311, -

i Weierbach ». Trone, 2 W. & 8. 408.
Supra, & 1120,

¥ Statew. Patillo, 4 Hawks. 348. Bes
Com. ». 8peer, 2 Va. Cas, 60 ; Stata o,
*Btroll, 1 Rich. 244.

8 In a case where this waa decided
the eonrt gaid : * We are not to indict

" one man for making a fool of another ;

let him bring his actions.” R. v. Jones,
2 Ld. Raym. 1013; 1 8alk, 379 ; 6 Mod.
105, 8. C.; and ses BR. v. Bryan, 2
Strange, 866; R. v. Gibbe, 1 East, 173.
That this may be Iarceny, see supra, §
916. ** It seems the same doctrine will
held good, though the defendant made

use of an spparent token, which in

reality was, npon the very face of it, of
no more credit than his own assertion,

and was not of a public nature, 2 East
P.C.0. 18, 9.2;2 Russ. C. & M, 3d
ed, 283. Hee Btate », Bummer, 10 Vt.

587 ; Peoplo v. Miller, 14 Johns, 371."

The indictment in any case must al-

lege a false token or device. R. v.

Lara, 6 T. R. 565 ; and see R. ». Flint,

R. & R. 460, Supra, § 1120.° _

4 8eo R. v. Bearlestead, 1 Latch, 2027

R. v. Jones, 2 Easst P. C, 822; R. 5.
Mawbey, 6.T. R. 619; People v. Gates,

13 Wend. 311,
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person he was dealing with, in delivering him a less quantity in-
stead of a greater, which the other carelessly accepted. It is only
& non-performance of his contract; for which non-performance the
other may bring his action. The gelling an unsound horse for a
gound one is not indictable; the buyer should be more upon.his
guard.”* The distinetion which is laid down as proper to be at-
tended to in all cases of this kind is this: that in impositions or
deceits where common prudence may guard persons against their
suffering from them, the offence is not indictable ; but where false
weights and measures are used, or false tokens produced, or such
methods taken to cheat and deceive, as people cannot by any ordinary
care or prudence be guarded against, then it is an offence indictable.
The same position has since been repeatedly reaffirmed.?
§ 1127 a. Where, by means of the cheat, possession only of
goods is obtained, the owner retaining the property, and
‘When only - . .
possession.  afterwards the property is feloniously appropriated by
opained  the taker, this is larceny ; and if the indietment be for
oay E;. the cheat, there is at common law a merger in those
Jjurisdictions where cheats are only misdemeanors,

§ 1128. It has been said in Tennessee, under a statute, that an
}ﬁﬁﬁfy person to whom the sale was madet But this, as a
g{‘,‘:‘;s common law rule, is not only inconsistent with authority
pary.s  bub with sound reason, if it means anything more than

that when an overt act of cheating has been execated the
porson cheated is to be named, or averred to be unknown. For itis

the essence of the common law cheat that it should be addressed to

the public generally. The true course is to averthat the cheat was

devised to defraud the public generally, and then to aver that it

was operative in the particular case,® supposing that the cheat was
eongummated. _

§ 1129. Where the fraud has been effected by false tokens, and

- the offence is 80 charged, the false tokens must be specified and set

forth, and it must appear that by them the goods were obtained.®

1 R. v. Wheatly, 2 Burr. 1125; 1 W. ¢ R, », Clogs, Dears. & B. 460. :

- Bl 273. 7 Jee State w. Corbett, 1 Jomes (N.
® Supra, §§ 1117-9. €.}, 264, which case simply holds that
¥ Supra, § 964 infra, § 1344, when a cheai ia executed the execn-
4 Btate ». Woodsen, 5 Humph. G5, tion must be set forth.

& K. ». @ibbe, 8 Mod. 58, 3 B. v. Closs, Deara. & B, 460.
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It is not sufficient to allege generally that the cheat was effected
by certain false .tokens or false pretences.! But it is

) . . 4 Mode of
unnecessary to describe them more particularly then a8 cheating
they were shown or described to the party at the time, Shouldbe
in ‘consequeénce of which he was imposed upon; and it
is also said notto be necessary to make any express allegation that

indictment for selling by false weights must specify the.

the facts sot forth show a false teken3 To charge the defendant
simply a8 & * common cheat’’ is clearly insufficiens.? -

I]_:. S8TATUTORY CHEATS BY FALSE PRETENCES.

1, General Rules of Construction.

§ 1130. By statutes existing in the several States of the Ameri.
can Union the obtaining goods by false pretences is made indicta-
ble. The object of these statutes was not to expand the common

1 2 Rast P. €. 0. 18, 5. 13, p. 837.

? Ibid. p. 838. Infra, §§ 1213 ei seq.

1 SBtate v. Johmson, 1 Chipm. 129.

4 The statute of 30 Geo. IT. ¢. 24, the
original from which most of our stat-
utea are drawnm, after reciting that
divers evil-disposed persons had, by
various subtle stratagems, eto., fraud-
ulently obtained divers sums of money,
ete., to the great injury of industrions
families, and to the manifest prejudice
of trade and credit, enacts :—

Obtaining (foods, ee., by False Pre-
tences,—* That all persons who know-
ingly and designedly, by false pretence
or pretences, shall obtain from any

. PErson or persons money, goods, wares,

or merchandige, with intent to cheat
or defraud any person or perscns of
the same, ghall be deemed offenders
againat law and the public peace,”
and shall be punigshed as therein re-
quired.

The statnie of 7 & 8 Geo. IV. o. 30,
&. 53, provides :m—-

Same, provided if Qffence amount to
Larceny there be no deguittal.—* That if
any perpon shall by any false pretence

VOL. IL.—4

obtain from any other person any chat-
tels, money, or valuable securily, with
intent to cheat or defrand sany person
of the same,” such person shall be
guilty of a misdemeanor, and punished
ag therein required : *‘Provided ahouys,
That if upon the trial of any person
indicted for such misdemeanar, it shall
be proved that he obtzined the prop-

erty in guestion in any snch manner

a¢ to amonnt in law to larcemy, he
shall not, by reason thereof, be antitled
to be acguitted of such ‘misdemeanor ;
and ne such indictment shall be re-
movable Ly eertiorari; and no person
tried for such misdemeanor ghall be
liable to be afterwards prosecnted for
larceny on the same facts.*

The distinetion between the itwo
statwtes, it will be observed, consista
in two features, and, with these excep-
tions, the interpretation given by the
courts {0 the one may be considered as
equally applying to the other. In the"
first place, by the 30 Geo, II. c. 24, the
subject matier, the obtaining of which
by false pretences is made indictable,
is limited to *f goods, wares, or mer-
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law definition of cheats, but to create a new offence which that
definition, when properly stated, did not cover. The distinction is
this: No cheat is indictable at common law unless effected by con-
spiracy, or unless it be marked by latency, subtlety, and generality
of operation, as to affect all likely to come within. its range;
whereas, under the statutes now before us it iz made indictable to
obtain money or goods from indiyiduals by any designedly false

chandise ;' by the 7 & § Geo. IV, ¢, 29,
8. 53, it comprises ‘‘any ochattela,
money, or valunble seeurity.” In the
second place, what constitntes the main
point of difference, and what the pre-
ambie of the latter statute indioates
when it states that a failure of justice
frequently arizses from the subtle dis-
tinction between larceny and frauod, is,
that under the 30 Geo, IL ¢, 24, when-
ever the offence .on trial proved to
amount to construoetive larceny, the
" common law, by merging the misde-
meanor in the felony, worked the ac-
quittal of the defendant; whereas, by
the 7 & & Goo, IV. 0. 29, 5. 58, it is pro-
vided that by reason of such.merger,
he ghall not be entitled to acguittal.

By 24 & 25 Vict. ¢ 96, thodo stat-
nies are modifled in modes hereafier
noticed. :

Bir J. F. 8tephen thus summarizes the
English law on this topic :—

Iha. Cr. L., Arv. 329.

. Obtaining Goods, etc., by False Pre-
tences.—** Bvary ona commits a misde-
meanor, and is liable, upon convietion
thereof, to flve years' penal servitude
#3 & maximum punishment, whe,

* {a) 1 By any falee pretence obtaine

from any other person any chattel,

‘money, ot valuable secnrity, with in-
tent to defrand ; or who,

.’. 24 & 35 Viet. .e. 93, a. 88, 8. an explained
bytl_;lm
50

£ (b ® With intent to defraud or in-
jure any other person by any false
pretence, frandulently canses or in-
duoces any cther person to $execute any
valuable security, or to write, impress,
or affix his name, or the name of any
other person, npon any paper or parch-
ment, in order that the same may af-
terwards be made or gonverted into, or
used or dealt with as, a valuable secu-
rity. '

"It 8 mot an offence to obiain by
false preiences any chattel which is not
the subject of larceny at common law,
but it is immaterial whether such a
chattel so obtained is or is not in ex-
istence at the time when the falze pre-
tenes is made, if the thing, when made,
iz obtained by the false pretence.

‘1t i mot an offence to obtain eredit
in a partnership account by false pre-
tence as to the amount which a partner
is entitled to charge against the part-
nership funds.’” To this is eited R. .
Evauns, L. & C. 755, of which ease Sir
J. P, Btephen says he is * unable to fol-
low the reasoning of this judgment.’*

As to Maine, see Btate v. Mills, 17

t Ibid. &, 80, B. This section was meant to
cover anch canes as B. v. Danger, I1. & B. 807,
and greatly extends the old law on the auh.
ject, See Mr. Groaves's note to the secton in
hin edition of the Args.

% Make, pt, ind 5 OT dest ¥ the whole

_ or any part of,

4 Or of any company, fitm, or copartaership,
orf the weal of any hady corporats, company,
or sockety.

-
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statements of facts likely, under the particular circumstances of the

case, to deceive.!

Before proceeding to an analytical examination of the constituent
elements of the statutes, it may not be out of place to notice some
of their general features, as judicially settled.

Me. 211. In Connecticat, the stetutg -

(title 21, § 114, ed. 1835) embraces the
provisions of 33 Hen. VILIIL., 32 Geo. II.
and 52 Geo. ITL. ; and the English de-
cisiong are there adopted., State »,
Rowley, 12 Conn, 101.

By the N. Y. Penal Code of 1882, §
541, larceny, embezzlement, and obtain-
ing goods by false preterices are made a
eommeon offence, under the title of lar-
ceny. {See suprg, §§ 888, 1009, 1029.)
For prior atatutes, see ¥Fay’s Dig. 272;
People v. Crissie, 4 Denio, 525 ; People
v. Galloway, 17 Wend. 640. But while
obtaining gooda by false pretences is
thus called larceny, its former charao-
teristics are retained. _

Under the Virginia statute an indiet-
ment for the offence may be either in
the form of indictment for larceny at
common law, or by charging the specific
facts which the act deelares shall be
deemed larceny. Leftwich ». Com., 20
Grat. 716,

By prior statnte in Virginia, the
merely giving 8 man’s own draft on a
banker in whose hands the drawer has
ne fonds is no more than his bare
assertion that the money will be paid.

Com. ». Bpeer, 2 Va. Cas. 65; Ibid.

148, 151.

But an indictment was held good
which alleged the obtaining from the
Bank of Virginia, by false prefence, of
¢t fifty dollars in money, current in tha
Commonwealth of Virginia, although
it was contended that, as the preamble
of the statute recited a preéxisting
avil, eto., as the caunse of its enactment,
it could not extend to'banks which did
Dot exist in Virginia nntil many years

after the date of the statnte. Com. v,
Swinney, 1 Va. Cas. 150, 151. See,
also, State v, Patillo, 4 Hawks, 348,

In Vermont, wnder a statute limited
to false tokens, it was held that fraudu-
lent and falge representations of a man’s
property and resonrees were not indiet-
able ; the language of the statuie being
narrower than that of 30 Geo. II.
Btate v. Sumner, 10 Vt, 589. Babase-
quently, however, the statute was
amended by introducing the words
“ false pretences.”™

The statute 33 Hen, VIII. has been
recognized in New York, 12 Johnson,
293 ; 9 Wend. 1B8;: in Massachneetts,
Com. ». Warren, 6 Mass. 72; though
not in Pennsylvania, Resp. ». Powell,
1 Dall. 47. . '

Under the South Carclina Aet of
1791, an indictment was held bad which
merely alleged that the defendant
falsely, frandulently, ete., pretonding
that a certain malatto was a slave, did
falsely, etc., cheat and defrand one
A., by gelling said mulatte to him for
a slave, when said mulatto was free.
State v. Wilson, Rep. Con. Ct. 135,
But it i3 swindling, within the pur-
view of this statute, to obtain horses
from an ignorant man, by threats of
a ctiminal prosecution, and alse by
threats of his life. State ». Vaughan,
1 Bay, 282. The same rnle, however,
does not apply when a blind horse iy
sold 28 & sound one. Btate v. Delyon,
1 Bay, 353; Code, 1849, o. 192, § 30.

1 Supra, §§ 1126-1127; infra, § 1186.
For English statntes see 2 Russ. on Cr.
Oth Am. ed. 619 e seq.
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§ 1131. In the first case reported on the subject,! Lord Kenyon
gaid: “ This indictment being founded on the statute 30
Siatus  Geo. IL o. 24, is different from a common law indict-
fouetraed - ment. When it passed, it was considered to extend to
::;; ::ith every case where a party had obtained money by falsely
; representing himself to be in a situation in which he was
not, or any eccurrence which had not happened, to which persons of
ordinary ecaution might give credit. The statute of the 33 Ien.
VIII. c. 1, requires a false seal or token to be used to bring the
person imposed upon into the confidence of the other; but that
being found to be insufficient, the statute 30 Geo. IL e. 24, intro-
duced another offence, describing it in terms cxceedingly general.
It seems difficult to draw the line, and to say to what cases the
statute shall extend, and therefore we must see whether each par-
ticular case as it arises comes within it. In the present case, four
men came to the prosecutor, representing a race as about to take
place ; that William Lewis should go to a certain distance within a
limited time ; that they betted on the event, and they should pro-
bably win ; he was perhaps too credulous, and gave confidence to
them, and advanced his money ; and afterwards the whole story
proved to be an absolute fiction. Then the defendants, morally
speaking, have been guilty of an offence. I admit there are certain
singularities which are not the subject of crimival law. But when
' the erimingl law happens to be auwiliary to the law of morality, I
do not feel any inclination to explain & away. Now this offence
is within the words of the aet, for the defendants have by false
pretences frandalently contrived to obtain woney from the prose-
cator, and 1 see no reason why it should not be held to be within
the meaning of the statute.” Ashurst, J., said: ¢ The statute
80 Geo. II. e. 24, created an offence which did not exist before,
and I think it includes the present. The legislature saw that all
“men were not’ equally prudent, and this statute was passed to pro-
tect the weaker part of mankind.” Buller,J., remarked: ¢ The
ingredients of this offence are the obtaining meney by false pretences
sad with interit to defrand. Barely asking another for a sum of
money is not sufficient, but some pretence must be wsed,and that
pretence false; and the intent is necessary to coustitute the crime.

1 Young v. R., 3T, R. 98,
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If the. intent be made out, and the false pretence used in order to
effect it, it brings the case within the statate.” '

§ 1132. Yo an early case on the New York statute,? Walworth,
Chancellor, when commenting in the Court of Hrrors on the law ag
above laid down, said: “1 am aware from numerous cases which
have come under my notice, judiciaily and otherwise, that the rule
of morality established by the decisions under these statutes, and
by the common law of Scotland, has been deemed too strici for
those who, in 1825 and subseguently, have been engaged in de-
frauding widows and orphans, and the honest and nnsuspecting part
of the community, by inducing them to invest their little all, which,
in many instances, was their only dependence for the wants and
infirmities of age, in the purchase of certain stocks of incorporated
companies, which the vendors fraudulently represented as sound
and productive, although they at the time knew the institutions to
be insolvent, and their stock perfectly worthless. But I am yet to
learn that & law which punishes a man for obtaining the property of
his unsuspeeting neighbor by means of any wilful wisrepresentation
or deliberate falsebood, with intent to defraud him of the same, is
establishing a rule of morality whieh will be deemed too rigid for
the respectable merchants and other fair business men of the city of
New York, or any other part of the State. Neither do I believe
that any honest man will be in danger of becoming a tenant of the
state prison if the statute against obtaining money, or other things
of value, by false and fraudulent pretences, is carried into full effect,
according to the principles of the decisions to which I have referred.
But it may indeed limit and restrain the frandulent speculations
and acts of some, whose principles of moral honesty are regulated
solely by the denunciations of the penal code. The law on this
point, as laid down by the Supreme Court in this and numerous
other cases, is unquestionably the seftled law of the land, in con-
formity with both the spirit and the intent of a positive legislative
enactment.”

§ 1188, «It should be remembered, however,” to quote from a,
judge whose opinions on eriminal jurisprudence are entitled to pecu-

T See, alao, the interesting and well- sylvania in which the law was settled.
digested opinion of Recorder Vaux, in Recorder’s Decisions, 47, 75.
Hutchinson and Turner’s Cases, which 2 People v. Haynes, 14 Wend. 548,
are, in fact, the first instances in Penn- §59.
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liar weight,  that the term ¢ false pretence’ is of great latitude, and
way be made to embrace any and cvery false representation made
by a party fraudulently obtaining property from another which a
prosecutor will swear has induced him to part with such property.
Is this act to have a range so wide and sweeping as this, or is it to
be limited in its operation ? and in what does such limitation con.
sist? Although in ethies every misrepresentation is morally wrong,
yet if so severe a standard of conduct is to be introduced into our
criminal code, it is plainly to be scen that breach of contract and
crimne will be scarcely divided by an appreciable line, and that erim.
inal tribunals will hereafter be cmployed in punishing infamously
acts which have heretofore been understood as only creating civil
liabilities. A rule of such extreme urgency might, in some in-
stances, justly chastise a bad man; but it could not fail to be ter-
ribly abused by exasperated or reckless creditors, smarting under
losses, and stimulated by the fierce spirit of revenge, for wrongs
supposed or real.”?

§ 1134. To the same effect remarks Rogers, J., of the Supreme
Court of Pennsylvania, in a case . of malicious prosecution: ¢ The
act 18 intended to punish a criminal offence, not to be used as a
means of collecting debts, however just; and to suffer it to be per-
verted for that purpose will neccssariiy lead to great injustice and
oppression. We are not without reason for believing that it has
been already used as an instrument to wring moucy from the sym-
pathy and fear of friends, as well as a means of extortion from the
timid on pretended demands. A stranger frem another or distant
State may or has been compelled to pay unjust, or at least con-
tested demands, rather than encounter the risk, expenses, and mor-
tification of attending a prosecution for fraud, knowing that the
charge may be supported by the oath of the prosecutor himself.
When, therefore, we find that the creditor, instead of pursuing the
supposed criminal to judgment, stops short on receiving the amount
of his demand, and discharges the accused from any other proceed-
ing, what is the rational inference ¥ What are we to conclude but
that bis design was to collect his debt, rather than punish the offen-
der in promotion (violation?) of the very object and intention of
the aet.”’2

! King, J., Com. », Mutchinson, 2 2 Prongh v, Entriken, 11 Penn. 8.
Pars. 309; 2 Penn. L, J. 242, 84—Rogers, J.

b4

- men§ is a question which does not appear in England

CHAP. XVIIL] FALSE PRETENCES, s 1135.

A false pretence, under the statute, is such a designed misrepre.
sentation of an existing condition as induces the party

U Detinition.
to whom it is made to part with his property. o

2. Character of the Pretences.

§ 1135. Hence the rule may be broadly stated, that any designed
migrepresentation of an existing condition, by which a

party obtains goods of another, is a false pretence under prefence
: _ fendant
the statute.! . fend :ﬂpcr_
Whether or not the pretence that the defendant is a Bon < of
man of wealth and credit is enough to sapport an indict o ereds
ie within

statute.
to have received an express decision; though a case

already cited? certainly goes a great way to establish the affirma.
tive doctrine. In an early New York case,? it was held that fraudu-
lently obtaining goods en such a pretence is indictable. And the
same wag held in a later case* where the defendant represented
himself to be in successful business as a merchant in Boston worth
from $9000 to $10,000 over and above all his debts; and, to give
weight to this assertion, represented that he had never had a note
protested in his life, and had then no indorsers ; the truth appear-
ing in evidence that he wag at the time wholly insolvent.* And it
may be generally said that a knowingly false specific averment of

wealth and solvency is within the

1 See Com, v. Drew, 19 Pick, 179 ;
State v. Phifer, 65 N. €. 321. As to
distinetion between false pretences and
larceny, see Zink ». People, 77 N. Y.
114.

2 R. », Henderson, C, & M. 328. See
Pasley ». Freeman, 3T, R. 51.

3 Poople v. Conger, 1 Wheel, Cr. Cas.
449 ; approved by Nelson, J., in Peo-
ple v. Haynes, infra.

¢ People ». Haynes, 11 Wend. 585.

& Ibid.

& Ibid. ; People v, Kendall, 25 Wend.
309; Abbott ¢. People, 76 N, Y. 602;
Clifford w. State, 56 Ind. 245; Btate v,
Timmons, 53 Ind. 98. Bee, however,
Com. +. Stevenson, 127 Mass. 444,

Where the defendant, then & minor,

statute.®

frandalently obtained goods by falsely
representing himself to be a joint
owner with his father of a number of
cows and other stock ou a neighbor-
ing farm, it was held this was within
the gtatnie, and his minoerity did et
avail in a crimfnal action, althongh it
wonld have in a ¢ivil. People ». Een-
dall, 25 Wend. 399. In Vermont a
more ' restricted view is taken, based
mzinly on the distinetive limitations
of the Vermont statute. State o
Summner, 1} Vt. b87; see Dyer ». Til-
ton, 23 Vt. 318. That this viewis
peculiar to Vermont, sse Bigelow on
Fraud, 25. '

In New York, by the Penal Cede of
1882, § 544, it is essential to sustain &
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§ 1186. Whatever we may think on the last point, we may hold
And so it settled that it is a false pretence under the statute to
that de- falsely claim the ownership of specified assets on which
Ll}:::&sged credit is given.! Thus in one of the earliest cases under
specified  the Pennsylvanta statute? two distinet false pretences
assets. were averred : one, that the defendant had in the hands
of his guardians in New York an estate equal to two thousand
dollars a year; the other that he would procure and bring on from
New York money from his mother to pay the prosceutor. The first
of these was held to be a false pretence under the statute.

§ 1137. The same rule applies when the object is to obtain
Same rule  DES0Siable paper.t Thus where an indictmont charged
m;ggegbjm that N. represented to O. that he possessed certain
is to obtain  8pecified valuable property, which he would sell him for
g:%gﬂ"m" four bills of exchange on Philadelphia, and that in conse-

quence of this representation the bills were drawn by O.,
and that this representation was made knowingly and designedly,
and with intent to cheat Q. of his drafts, and that in fact N. pos-
sessed no such property as he pretended to have, this was held to
present g false pretence under the statute.®

$ 1138. It has further been held that 4 false representahon that

the defendant had money in the hands of a third person, absent at

prosecution based on the purchaser’s
statement of his means, that such
statement shonld be in writing and
signed.

1 Fee cases under § 1138.

* Com. ». Burdock, 2 Rarr, 163, cit-
ing Mitohell’s Case, 2 East P. C. 936;
R. ». Goodhall, B. & R. 461: R. ».
Douglas, 1 Mped. C. C. 282; R. ».
Jackson, 3 Camp. 370; R. ». Parker,
7 C. & P. 825; R. ». Henderson,
1C. & M. 138, Bee, to same effect,
R. ». Cooper, L. R, 2 Q. B. D, 510; 36
L. T. 671; 13 Cox C. C, 617; Btate
v. Tomlin, 5 Dutch. 13,

In Pieree v. People, 81 I11. 98, it was
held that a false exhibition of business
cards and of drafts on a bank was a
false pretence.

b6

When the false pretence is in writ-
ing the meaning of any ambiguous
terms is for the jury, while the con-
struction is for the court.

? Com. ». Huwhinson, 2 Penn. L. J,
244 ; 2 Parsons, 309.

Where the pretence wazs that the
defendant owned real estate on Pas-
syunk Road worth seven thousand
dotlars, and that he had personal pro-
perty and other means to meet hig
liabilities, and that he was in good
credit at the Philadelphia Bank, the
case was held within the statnte.

Com. v, MoCrosgin, 3 Penn, L, J. 219,

L fnfra, § 1195.
§ State v, Newell, I Mo. 177.

CHAP. XVIIL} FALSE PRETENCES, [§ 1141,

the time, sufficient to take up a note, to which, by means So when

1 y - Indorse-
of the representation thus made, the prosecutor’s signa- ment s
tare wag obtained, is within the statate.! :Lli'ilﬁ egb-

§ 1139. It is clear that a false representation of the 80 gene-
status of the defendant brings him within the statute ;? raliyasto
. .. . . detend-
although where there is an original felonious intent the ant's status.
case may be larceny.® That this is the case when an
infant falsely pretends to be of full age will be hereafter seend
§1140. A person who falsely makes claim to supernatural powers,
and thereby obtaing money.or goods (e. g., a8 incase of .
gypsy fortune tolling), is indictable for false pretences, pretansion
when the party defranded is thereby really imposed b
upon.® And in Philadelphia, in 1884, the same position “F*¥*r=
was taken in respect to frands by an alleged ¢ spiritual medium,”®
§ 1141. False representations of deltvery of goods are within the
statute.” Where a carrier, falsely pretending that he
had carried certain goods to A. B., demanded and there- preconce
upon obtained from the comsignor sixteen shillings for stde
carriage of them, it was held within the statute® In had defiy-
another casc, where the carrier falsely pretended that tain goods
goods given to him for carriage had been delivered, but ™%
that he had left at home the receipt, the same rule was applied.?
False representations of payment for the prosecutor fall under

this head.’ It has been held, on this principle, that a false state-

L People », Herrick, 13 Wend. 87.
Infra, § 1195,

It has been held an indictable pre-
tence for a party falsely to represent
ihat he had a capital of two thonsand
dollars, and thus obtain the property
of the prosecutor. Com. ». Poulson,
6 Penn. L. J. 272; B, P., State ».
Penley, 27 Conn. 687.  See, alao, Btate
v. Reidel, 26 lowa, 430; Btate v,
Pryor, 30 Ind. 350 ; Btate ». Monday,
78 N. C, 460,

? R. ». Bull, 13 Cox C. C. 608; R.
Burnsides, Bell C. C. 282; 8 Cox C. C.
370; Com. v. Drew, 19 Pick. 179;
Com: v. Slevenson, 127 Mass. 446;
State ». Tomlin, § Dutch. 13; Higler
v. People, 44 Mich. 299 ; State ». Kube,

20 Wis. 217 ; and this where a spurious
order i3 wnsed, Tyler » State, 2
Humph. 37, o

2 Supra, § B88.

! Infra, § 1149,

6 R, ». Giles, L. & C. 508; 10 Cox C,
C. 44. Bee infra, § 1155 ; Btate wv.
Phifer, 65 N. C. 321; Brown ». Siate,
9 Baxt. 45. InR. v Bunce, 1F. & F.
523, thus obtaining money waw held .
lareeny. Bee supra, § 964.

- 8 Gordon’s Case, 15 Weckly Notes,
282,

T Bee People ». Genet, 1% Hun, #1.-

* R. v. Coleman, 2 East P. C. 6§92,

¥ R, v. Airey, 2 East R. 30.

¥ R. v. Barnes, T. & M. 387; 2 Den.
C.C. 5% Mfra, § 1181,
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ment by the agent of an insurance company that he had paid over
to the company certain promiums paid him by the defendant, thus
preventing its lapsing, is a false pretence.! And where it was
‘the duty of C., a servant, to ascertain daily the amount of dock
dues payable by his master, and, having ascertained it, to apply to
his master’s eashier for the amount, and then to pay it in discharge
of the dues, but where, by representing falsely to the cashier that
the amount was larger than it really was, as he well knew, he ob-
tained from the cashier the sum he stated it to be, and then paid
the real amount due, and appropriated the difference, it was held
that the case was one of false pretences.?

§ 1142. Where a person obtains goods under the false pretence
Sowsto °that he is employed by A.'B., who sent him for them,
pretesce  he is withiu the statute, supposing the intention of the
fendant owner was to pass property to the defendant, or suppos-
Tor cortaim ing the statute covers cases where only possession is ob-
goods. tained.® And this may be extended to all false pretences
of agency, supposing that property passed to the defendant. If,
however, there was no property passed to the defendant, but the
goods were given to him as the servant of A. B., then the offence
is not false pretences but larceny.

§ 1143, A false pretence that the party is a practising physi-
S0 a5 to cian is within the statute.® The same view is taken of
gﬁgﬁa a false pretence, for the purpose of selling an alleged
certain medicine, that the defendant had effected with it certain
physician. cures.S . :

§ 1144, A false allegation, also, that the defendant represented
a principal of means is within the statute ;¥ and so of a falge pre-

I R. ». Powell, 51 L. T. N. 8. 713. that the defendant was sent for it by

? R. ». Thompson, L. & C. 233; 9 Cox another was, under the cireamstances,
C. C. 223, Supra, 5§ D56-960. See not within the siatnie ; but this was
Bonnell ». State, 64 Ind, 498, on the ground of the triviality of the

? B. v. Bulmer, L. & C. 476; 9 Cox act. Contra, R. v, Batcher, 8 Cox C. C.
C. G.492; R. v. Davis, 11 Ibid. 181; 77. If possession only be obtained, it
Com. v. Hulbert, 12 Met. 446 People may be larceny. Supre, § 888,

CHAP, XVIIL] FALSE PRETENCES. [§ 1148.
tence that the defendant could secure a place for the pro- gfe::n o
.o e
secutor.! . rli?‘;nd:nt
§ 1145, The same result was reached when the evi- represented

: {ncipal
dence was that the defendant obtained a sum of money : ‘L::ngzr

from the prosecutor by pretending that he carried on an influcnce.

i i ' i 8o as to
extensive business as an auctioneer and a house agent, Sosste

and that he wanted a clerk, and that the money was to be 32?;]2; .
deposited as security for the prosecutor’s honesty assuch 5.0y

clerk ; the jury finding that the prisoner was not carrying suctonesr,

on any such business at all* That the defendant was a aclerior

storekeeper may be also a false pretence.? Keeper.

§ 1146. - On the same prineiple an indictment was sus- o .
tained which alleged that the defendant obtained money pretence
by pretending falsely that he was an attorney who had f::adﬁter.

got a third party out of a difficulty such as that in which 732 %itor
the prosecutor was placed.! . ney.

§ 1147, Where & man assumes the name of another to whom
money is required to be paid, this i3 a prefence within  go that

. 5 _ defendant
the meaning of the act. s Gor

§ 1148. Where the prisoner paid his addresses to the tain payee.
prosecutrix, and obtained a promise of marrisiuge from So that
her, which promise she had refused to ratify, in conse- ‘was un.

quence of which he threatened her with an a.cti?n, and Eif_;f;'
thus obtained money from her; and where, daring Phe g‘ml;}.“g
whole transaction, it appeared he had a wife ; the indict- )

ment preseuted two pretences: 1st. That he was unmarried. 2d.
That he was entitied to bring an action against her for a breach of
promige. 1t was held (Lord Deuman, C. J., and Maule, J ) that
the case was within the statute, and that the fact. of the' priséner -
paying his addresses to the prosecutrix was sluﬂif:wnt evidence to
prove the first pretence.® It has been held an indictable offence for

gee Jones ». State, 50 Ind, 473, A= to % R. v. Crab, 11 Cox C, C. 85—C. C.

i li- R. .
falgely pretending to represent a re .
able firm getting uyp a directory, see R. 2 Bee R. v, Barnard, 7 C. & P. 734;

». Johnson, 12 Johns. 202 ; People «.
Miller, 14 Ibid. 371 ; McCorkle 2. State,
.1 Cold. {Tenn.) 333 ; Mack ». State, 63
Ala. 138. In Chapman ». State, 2
Head, 36, it was held that to obtain
& quart of w:hiskey on the prefence

58

4 Supre, § 888.

¢ Brown v. State, 9 Baxt. 45,

8 R. v. Bloomfield, C. & M. 537.

T B. ». Archer, Dears. C. C. 449 ; 6
Cox G. C. §15; 33 Fng. L. & Eq. 528.
44 to exhibiling false business cards,

». Speed, 15 Cox C. C. 24; 46 L. T. N.
8. 174. As to a pretence that the de-

R. v. Hamilton, 9 Ad. & EL 276 R. »
Archer, vt supra ; Com. v. Drew, 19 Pick.

fendant had authority to indorse for a 178 ; Com. r. Daniels, 2 Parsons, 332.

ruliable prineipal, see supra, §§ 657, 669.
t People v. Winslow. 58 Mich. 503,
Ses Com. v. Howe, 132 Mass. 250.

4 R. v. Asterlsy, 7 C, & P. 191,

5 R. v. Story, R. & . 81

¢ R. v, Copeland, C. & M. 517,
69
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a married wan. to pretend he was unmarried, and thus to obtain from
& woman he courted money to furnish a house.! But a mere promise

to marry is insuflicient.

§ 1149. That the defendant was, as to personal status, e. g., in.
fancy or coverture, invested with rights which he did not

defengans 1M fact possess? is a pretence under the statute. 'This
had certain principle, which has been elsewhere noticed in other re-

80 that

legal rights |
which he lations,* leads to the
did not

conclusion that a minor, having

Possess, nothing in his appearance or otherwise to put parties

dealing with him on their guard, who pretends to be of
full age, and hence legally responsible, is liable to be prosecuted for
false pretences,® and that the same rule applies to a married woman
passing herself off as unmarried, or the converse.

t R. v. Jennison, 9 Cox C. C. 158; L.
& C. 157,

2 R, ». Johnston, 2 Mood. C. C. 254,

3 R. » Bimmonds, 4 Cox C. C. 277.

¢ Bee supra, § 1124 ; and, also, Whart.
Conf. of L. §§ 113, 119,

& Poople », Kendall, 25 Wend, 399,
and comments, seprg, § 1135. See,
however, Price v. Hewett, 8 Exch. 146;
Liverpool Loan. Ags. v. Fairburst, $
Ibid. 422 ; Wright v, Leonard, 11 C.
B. (N. 8.) 258; Goode v. Harrison, 5
B. & Ald. 147, where it is argued that
no action on the case lies against a
minor under similar cirenmstances. Ia
Gabbett’s Cr. Law, 204, it is declared to
be a commeon law cheat for an infant to
impose generally on the commmunity
under the pretence of being of full age.

& There are, indeed, no direct adjn-
dications on these points, but the fol-
lowing is on the same principle :—

An indictment charged that the pri-
soner was living separately from her
hagband, and receiving an ineome from
him for her separate maintenance un-

- der & deed of peparation, which stipu-
lated that ho shoald not be liable for
her debta; and that she falsely pre-

60

tended to U., a servant of W., that
she was living under the protection of
her husband, and was authorized to ap-
ply to W. for goods on the credit of her
husband, and that he was willing to
pay for them; and that she wanted
ther to furnish a house in his ocenpa-
tion. It was proved that on the 4th of
August she called at W.'s shop, and
on being gerved by U., selected certain
goods, and being asked for & deposit,
said it was a cash transaction, that her
husband would give a cheque as soon
85 the goods were delivered. The deed
was proved, and it was also shown that
the annuity covenanted to be paid by
the hesband was duly paid, and that
the houge which she gave as her ad-

dress, and which was found shut np

after the goods had been sent to it, had
becn taken by her whilst in company
with a man with whom #he had been
living ag hig wife from the middle of
July till the end of Awgust. It was
held that there was sufiicient avidence
to support a eomviction. K. v, Davia,
11 Cox C. C. 181—C. C. R, Supra, §
71 Ses, also, R. 7, Jennmon, supra, §
1148,

" prosecution is within the statute.® Thus it was held a

CHAP. XVIIL] FALSE PRETENCES. [§ 1153.

§ 1150. Ii has been frequently held that to present a false claim
of indebtedness may be a false pretence.! Thus, where S0 that

the secretary of an Odd Fellows’ Society falsely pre- aefendant

_ X adant
tended to a member of the society that the sum of 13s, i serein

94, was due by him to the society fm: fines incurred by ;:‘.;’:lﬂgfmr‘
him as a member, by means of which such secretary

fraudulently obtained from him such sum of money, it was held to
be a false pretence within the statute 7 & 8 Geo. IV. ¢. 29.
§ 1151. To extort woney by a false statement of an emstmg

Bo that the

false pretence to extort money by pretending falsely to Sﬁiﬁﬁdﬁf
the prosecutor that his daughter had committed a pub- 455 proce-

lic offence, that a warrant had been issued for her, and ;:1':(?1‘; pre-
that the defendant had come with the warrant.t Bl}t {:Jeem]lg‘ll ;?ng
it has been said to be otherwise when the payment 13 ausinst
made to illegally compound the offence.® prosecutor.|
§ 1152. The unauthorized assumption of the dress of an Oxford
student, thereby obtaining money, iz a false pretence And 80 of

under the gtatute.® And so of the assertions that the :ﬁal;lalpt\ion
- a -
defendant was a clergyman of standing or an officer of fongane

the dragoons,’ or an officer of a charitable institution? T3 2%,

At the samg time it should be remembered that there 'gt;‘uge;;:,:;y )
must be in such cage an intent to defrand ; and that no nun,” or

indictment will hold for a misstatement based on an “ officer.

honest mistake of law.10

§ 1158. An indictment, it has been ruled in New g;:llgelgett;irs
York, will not lie when the money is parted with ag a m,gn be
3 W n
charitable donation, although the pretences moving the [ i

gift are false and frandulent ;" and a statute was passed

1 R. v. Cooke, I, R. 1C. C, 293; 12
Cox C.C. 11; R. v. Leonard, 3 Ibid.
984 ; R. v. Rull, 13 Ibid. 68.

- % R. v. Wooltey, 1 Den, C. C. 559, 4
Cox (. C. 193. BSee R. v. Byrne, 10
Ihid, 369.

$ Bee Perkina ». Btate, 67 Ind. 270,
and see infra, § 1183, note.

4 Com. », Henry, 22 Penn. Bt. 253.
Infra, 8§ 1164-5.

§ Infra, § 1189, sed quere.

§ Infra, § 1170,

? Thomas v. People, 34 N. Y. 351;
Bowler v, State, 41 Mizs. 570.

? R. v. Hamilton, % Ad. & El. (N,
8.) 271. See R. v. Jennison, 9 Cox C.
C.158; L. & C. C. C. 157; People ».
Cooke, ﬁ Parker C. R 31.

% Com, ». Howe, 132 Mags. 250,

1¢ Boattie v. Lord Ebury, L. R. 7 Ch.
Ap. TT7.

1 People ». Clough, 17 Wend. 351;
and see explanation in McCord ». Peo-
ple, 46 N. Y. 470.
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to cover the supposed deficiency. In Massachusetts and England a
sounder view has been taken, it having heen there expressly held
that a begging letter, making false representations as to the condi-

tion and character of the writer; by weans of which money is

obtained, is a false pretence under the statute.!

§ 1154. Assuming a ¢ puff” to mean a loose exaggeration of |

A fulso pre. V2lue, to make it an indictable false pretemce would
gnoctobe  bring almost every sale within the statute, for there are
guished few sales about which there is not some affirmation,
from a puff.

either express or implied, that is not exactly true.?
Some features must be specified, therefore, which distinguish the
mere puff from the false pretence.® And the first to be here
noticed is that the puff is a general estimate, loosely given as a
matter of opinion for which there may be probable grounds, whereas
a false pretence iz a false statement of a fact known to be false,
Thus it is 2 mere puff, and not indictable, to say of a flock,  This
is a first-rate flock ;”” but to say that a certain lameness, observed
by a purchaser, is not digease, but the result of an accident, which
statement the defendant kmows to be untrue, is a false pretence.t
Bo it is a mere puff, and not indictable, to say lumpingly of an
article in gross, that it is of & certain weight; but to pretend to
have weighed it, and to have found it to be of a particular weight

CHAP, XVIIL] FALSE PRETENCES. [§ 1157.

gpecific false statement as to soundness ;' and when he falsely pre-
tends to the prosecutor that a certain horse is the famous horse
¢ (harley,” which it is not.3 And it is a mere  pufl”’ to say of a
mixture that it is < good,” or « first class ;’ but it is an indictable false
pretence to declare falsely that it is a non-explosive burning fluid.?

§ 1156. But while it.is not indictable to say of a’ particular
article that it is ¢ good ;” to sell it by a false sample is But othen
indictable.* Thus, A. bought cheese of B. at a fair, and wise a8 to
paid for it. Before he bought it, B., offering cheese for E’ﬂf_e sam-
sale there, bored two of the cheeses with an iron scoop,
and produced a piece of cheese, called a taster, at the end of the
scoop, for A. to taste; he did so, believing it to have been taken
from the cheese, but it had not, and was from a superior kind of
cheese, and fraudulently put by B. into the scoop, the cheese bought
by A. being very inferior to it. It was held that B. was indictable
for ebtaining the price of the cheese from A. by false pretences.®

§ 1157. As to false quality, more difficult questions arise. In
an English cage, the prisoner induced a pawnbroker to
advance him money on some spoons, which he represented 3,’;“}}3?‘
as silver-plated spoons, which had as much silver on them ;g;{fee&

as ¢ Elkington’s A.” (a known class of plated spoon),

and if it'be that which the party tak- horse—might be a deception ¥ Tf go,

greater than it actually is, is a false pretence.®
§ 1155. We may therefore hold generally, that mere exagger-

Mere exag. ated praise is mot a false pretence. Thus to say of a
gerated horze that he is a < first class animal,”” or «a fino trot-

praize not

a false pre-  ter,” or “ i all right,” is a puff which is not indictable ;8

tence,

t Com. v. Whitcomb, 107 Mass. 486;
R. v. Jones, 14 Jur. 533; 1 Eng. L. &
Eg. 533; T. & M. 270; 4 Cox C. C.
198; R. v. Hensler, 11 Ibid. 570. See,
to same effect, Strong ». State, 86 Ind.
208,

t Bee State v. Eates, 46 Me. 150;
State v. Webb, 26 Towa, 262.

% Bee infra, § 1193.

1 People v. Crissie, 4 Denio, 5325
State v. Lambeth, 80 N. C, 393: State
v. Hefner, 84 Ibid. 751 ; State v. Webb,
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but the statute applies where the defendant makes a

26 Tows, 262. Asto “ brag,” and loose
talk, see infra, § 1170.

% R. v. Ridgway, 3 F. & F, 838. In-
Jra, § 1159, _ :

& Paople ». Jacobs, 35 Mich, 36;
State v. Holmes, 82 N. C. 607. Infra,
§ 1193.

Illusiveness has been 1zid down as the

teat of the falsity of the pretence. I °

the thing offered, by means of which
the deceit operates, illugory ? If it be
an equivalent to the thing obtained,

ing it practically calls for, them an in-
dictment cannol be sustained. Cases,
also, may happen when proof of a real
equivalont oltained will work an
acguittal, though the equivalent named
would be illusory. Thus Barnam, o
adopt an illustration of Merkel, for a
geries of years announced * Washing-
ton’s nurse” a8 among his euricsitics
on exhibition, and the part was per-
sanated by an old negress named Joyce
Heth. BShe was not really Washing-
ton's nurse, anpd a person paying money
to aee her, if he paid money for noth-
ing else, paid money without a troe
equivalent. But was the money truly

, paid for seeing Washington's nurse ?

‘Was it not really paid for the excite-
ment of the ghow, with a consciousness
that each particnlar itern in the show—
the “ narse,” the mermaid, the woolly

thongh the particnlar items were illa-
sory, there was a real equivalent, and
no indictment conld be sustained for
obtaining the admission money on false
protences.

1R, w Ke]ghley, Dears. & B. 145
Watson 7. People, 87 W. Y, 561; 26
Hun, 7§ ; Staie v, Lambeth, 80 N. C,
393. But see Btate v. Helmes, 82 Thid.
607. Cf. other cases cited énfra, § 1160,

f State ». Mills, 17 Me. 211. .

¥ (freenongh, in re, 31 Vt. 273, Bee
infra, § 1192.

4 Cowles v. Btate, 50 Ala. 454.

& R. v. Abbott, 2 C. & K. 630; 1 Den.
C. C. 273; R.wv.Goss, 8 Cox C. C. 262;
Bell C. C. 208.

6 As to value, ses R. v. Williamson,
11 Cox €. €. 328 ; Wallace v. State, 11
Lea, b42
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and that the foundations were of the best material. The spoons
were plated with silver, but were, to the prisoner’s knowledge, of
very inferior quality, and not worth the money advanced on them.
Ii was held by the court (Willes, J. dissenting, and Bramwell, B.,
doubting) that cbtaining the money by the false representation as
to the quality of the spoons was not an indictable offence within the
statute againat false pretences, as the. article the prisoner delivered
to the pawnbroker was the same in specie as he had professed it to
be, thoagh of inferior quality to what he had stated.! This decision
may be justified on the ground that the statement as to * Elkington’s
A was regarded on both sides as only a conjectural estimate, and
that ¢ best” material is a term which might be interpreted in
several ways. Much less defensible is a decision by Chambers, C.
8., that pretending a chain to be gold, when in fact it was only a
cheap amalgam, is not within the statute.® This, however, is now
practically overruled.> And it is now settled that selling with a
false affirmation of qualify may be a false pretence.* Buta mere
opinion or estimate, given as conjectural, is not a false pretence.®
§ 1158. The use of a false brand or trade-mark is indictable.
Thus, a false representation that a stamp on a watch wag
ﬁ‘i:;lﬁ“’m‘;ﬁ the ball-mark of the Goldsmith’s Company, and that the
;i“‘:;‘;gm number 18, part thereof, indicated that the watch was
-~ made of 18-carat gold, is within the statute, and is not
‘the less so because accompanied by a representation that the watch

was a gold one, and some gold was proved to have been contained

in its composition.®
The same conclusion was reached in a case already noticed where
the evidence was that B. was in the habit of selling baking powders,

1 R. v, Bryan, 40 Eng. L. & Eq. 589 ; In R. ». Ardley, L. R. 1 C. C. 301, 40
Desars. and B. C, €. 266; TCox C. C. L.J. M. C. 85, it was noticed that if
312, the defendant, in R. ». Bryan, had rep-

i R, v. Lee, § Cox C. {. 233. resented the spoons as being in fact

*# R. v. Buter, 10 Cox C. C.577; R.v. Elkington’s mannfscture when he knew
Roebuck, 36 Eng. L. & Eq, 631; D. & they were not, he wounld have been
B. 24 ; 7Cox C.C.126; aud gee R. #. righily convioted ; and in R. v. Suter,
Ball, C. & M. 249. supra, where the jury had found that

¢t R. v.Ardley, L. B. 1 C.C. 301; R. the prisomer represented a chsin as

v. Foster, 13 Cox C. C. 393. in faet 18-carat geld, when he knew' -
& Seott v. Peopls, 63 Barb, 62. fn fact that it was nothing of the sort,
& B, v, Sater, 10 Cox C. C. 877 — €. he was held rightly convicted. Ros-
C. R. See supra, §§ 1116 ef seq. coe’s Cr. Ev. p. 487,
64
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wrapped in prinied wrappers, entitled « B.’s Baking Powders,” and
having his printed signature at the end, and the prisoner had printed
a quantity of wrappers in imitation of those of B., only leaving ot
B.s signature, and sold spurious powders wrapped up in these labels
as B.’s powders.!

§ 1159. On the question of false weight, we again encounter the
distinction already noticed. If a man, zelling an article ¥

. . ‘alse state-

by weight, falsely represent the-weight to be greater mentasto
than it is, and thereby obtain payment for a quantity ;ﬁﬁf is
greater than that delivered, he is indictable for obtaining :’;’:::R‘e:‘he
money by false pretences.? It is otherwise, however, if
ke ia gelling the article for a lump sum, and merely makes the false
representation as a loose conjectural estimate of the value of the
aggregate® The test is, is the article seld by weight, and is a
deliberate false statement made that it is of a particular weight?
If s0, there is a false pretence. Thus, the prisoner having con.
tracted to sell and deliver to the prosecutrix a load of coals at 7d.
per cwt., delivered to her a load of coals which he knew weighed
only 14 ewt., but which he stated to her contained 18 cwt., and pro-
duced a ticket showing such to be the weight, which he said he had
made out himself when the coals were weighed. She thereupon
paid him the price as for 18 ewt., which was 23, 4d. more than was
his due. It was held that the prisoner was indictable for obtaining
the 2s. 4d. by false pretences.* And the same result was reached
in & case where the defendant declared that he sold a parcel as 14
tons of coal, when in fact it was but 8 tons, heapmg it 20 a3 to swell
its bulk.®

In another case a baker had contracted with the guardjans of a
parish to deliver loaves of a certain weight. The relieving officer
gave the poor applicants tickets, which they were to take to the
baker. He was to give them loaves on their presenting the tickets
to him, and afterwards return the tickets, as his vouchers once a

! R. v. Bmith, Dears. & B. (. C. 566 ; ’RnRJdgway,!%F&FEBS
8CoxC. C.32; 4Jur. (N. 8.)1003; ses Bramwell.
supre, § 690, 1 R. v. Bherwood, 40 Eng, L. & Eq..
? R. r. Goss, 8Cox (. €. 263; BellC. 584 ; Dears. & B. . C. 251: R.v. Lee,
C. 208; R. ». Ragg, Ibid. 215; 8 Cox L. & C. C. €. 449 ; 9 Cox €. C. 460; R.
C.C. 262 R. ». Eerrigan, L. & C. 383, v. Ridgway, 3 F. &F 838.
8 Cox C. C. 441, § R. ». Goss, supra; B. v. Ragg,

YOL. IL.—5 T 65
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week, with a statement of the amount of the loaves, to the relieving
officer, who would give him credit in his account for the amount.
The baker was to be paid by the guardians some months later ; and
by a clause in the contract the guardians had the power, in case of
a breach of contract by the baker, of deducting any damages caused
by such breach from the amount to be ultimately paid. The baker
supplied the poor people who presented tickets with loaves short of
the contract weight. It was held that though this was not a fraud
indictable at common law, the baker, by returning the tickeis for
these loaves to the relieving officer, was guilty of falsely pretend-
ing that the loaves were of full weight; and though he ouly
obtained eredit for their amount in the books of the relieving officer
(as the time of payment had not arrived before detection), yet that
the baker might be indicted for attempting to obtain money by the
false pretence, as the making the false pretence was an act done
with the intent of obtaining the money, and was sufficiently proxi-
mate to the obtaining it to be considered an atéempt, since no other
act remained to be done by the baker to entitle him to receive the
money.!
§ 1160. When we come to false statements as to property on
which money is to be raised, we apply the same test, Is
mont se s the statement of value a mere gonjectural opinien? If
property . 80, it is not a false pretence.? Is it an exact statement

offered for
:3:;3; eale gag to some particular fact about such property, essential
within in determining its value 7 Then it may be a false pre-
statute. tence.* Hence a false statement as to the soundness of
a horze may be a false pretence,* The principle was extended to

real estate in a caso where A, applied to B. for a loan upon the

CHAP, XVIIL] FALSE PRETENCES, [§ 1161.

security of a piece of land, and falsely and fraudulently repre-
sented that a house was built upon it. B. advauced the money
upon A.’s signing an agreement for a mortgage, depositing his lease
and executing 8 bond as collateral seeurity, It was held that A.
was properly convieted of obtaining meney by false pretences.!
And the same distinction applies to the mortgage of personal pro-
perty to which the defendant has no title,? and to a false allegation
that a particular mortzage was a first lien.? The same limitations
are applicable generally to the pretence that certain lard is unin-
cumbered ;* and this although the prosecutor might on further in.-
quiry have learned the truth.® To sell land already sold $o another
is also an indictable offence, unless the vendor is acting under mis-
take, and witnout intent to defraud.

§ 1161, But a warranty when it is & mere statement as to matters
transparently open to the vendee, or when it is an en- N

. . P . nd so of
gagement to assume certain risks of title, is not a false fulee war.
pretence.” Thus where the prisoner sold to the prose- peg? ruen
cator a reversionary interest which he had previously Iatter of
pinion.

sold to another, and the prosecutor took a regular assign.
ment of it with the usual covenant of title, Littledale, J., held that
he eould not be convicted for obtaining money by false pretences ;
for if this were within the statate, every breach of warranty or false
assertion at the time of a bargain might be treated as a false pre-
tence.’ Buch warranties, in fact, are mere matters of form, and
constdered as such; or, if they are inducements to purchase, are
only so because they are promises by the vendor to hold the vendee
harmless.® But if a warranty is couched in the shape of a positive
false statement of a material latent fact, which statement leads to

1 R. v. Eagleton, 33 Eng. L. & Eq. R,
540 ; Dears, C. C. §15; 6 Cox C.C.
559. Iufra, §1231. Supra, §§ 180, 1119.

? Supra, § 1192 ; Tuek ». Downing, 76
. 71; Holbraok z. Connor, 60 Me.
531 ; Medbury ». Watson, § Met. 246 ;
Davise ». Meeker, 5 Johns. 354;
Noetting ». Wright, 72 T11. 390,

B Simar ». Canaday, 53 N. Y. 298;
Kost v. Bender, 25 Mich. 515 ; Neil ».
Cummings, 75 ML 170; Cruess ».
Fessler, 39 Cal, 336; Siate v. McCon-
key, 49 Iowa, 499,
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+ R. v. Keighley, D. & B. 145:
Waison v People, 87 N. Y. b61; 28
Hun, 76; State », Btanley, 64 Me. 157 ;
Com. ». Jackson, 132 Maas. 16 ; People
v. Crissie, 4 Denio, 525. But see supre,
§ 1155. In State ». Heffner, 84 N, C.
751, it was held that while to say that
the eyes of a horse were gound was a
mere opinion, not within the stainte,
it is otherwise with the statement that
there has never been anything the
matter with the horse’s eyes.

! R. » Burgom, 36 Eng. L. & HEq.
615; Dears, & B, C. C. 11: 7 Cox C.
C.131. Bee State v, Hill, 72 Me, 238.

2 Com. », Lincoln, 11 Allen, 233;
State v. Newell, 1 Mo, 248, ‘Thiz and
the following case are in some Biates
(. §., Massachusetts) specificaliy in-
dietable by statute. See Nixzon ».
State, 35 Ala. 120. )

3 People ». Sully, 5 Parker C. Tt.
142, But see under California statute,
People v. Cox, 45 Cal. 343. )

¢ State v. Dorr, 33 Me. 495 ; State »,

Hill, 72 Me. 238; Com, v. Grady, 13
Bush, 285.

8 Infra,§ 1186; People ». Sully, ut
sup.; thongh see Com. v. Brady, 13
Bash, 285,

& People v. Garnett, 35 Cal. 470,

T Infra, § 1192; State ». Young, 76
N. C. 258; Btate ». Clunmn, 19 Mo, )
233.

¥ R. v. Cndrington, 1 C. & P. 661.

* R. v. Codrington, ut supra; State v.
Chunn, 19 Mo, 233.
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the purchase, it is a false pretence.! Nor is it any defence to a
charge of a false pretence that it was backed up by a written
warranty as to the future.? '

§ 1162. Obtaining goods by giving in payment a cheque upon a
Andsoof Danker with wh_om the part_Y keeps no a.cc?unt, and which
negotiating he knows will not be paid, is clearly within the statute.?
worthless . " .
or spurions 50 where one in a fictitious name delivered to a person,

paper. to sell on commission, spurious lottery tickets purporting
to be signed by himself, and received from the agent the proceeds
of the sale, he wag held liable to indictment for obtaining such
agent’s goods by false pretences.* And so generally as to the
passing of spurious notes or coin if goods or money be obtained
thereby.® But where the prisoner passed the mnote of a country

t R, v. Kenrick, 5 Q. B. 4%; Dav. &
M. 208; R. ». Abbott, infre; State v.
Dorr, 33 Me. 498 ; Btate ». Btanley, 64
Ibid. 157 ; State z. Jones, 7O N, C, 756;
State ». Munday, 78 Ibid. 460 ; State
v. Newell, 1 Mo. 248. See infra, §
1180.

¢ Watgon v. People, 87 N. Y. b6l;
26 Hun, 76.

? R, ». Freeth, R. & R. 127; R. ».
Jackson, 3 Camp. 370; 2 East P. C.
940 ; R, v. Parker, 2 Mood. C. C. 1; 8
C. & P. 825; Bmith v. People, 47 N. Y,
803 ; Foote v, Peopls, 17 Hun, 218;
Com. v. Collinsg, 8 Phila. 609 ; Maley
. Btate, 31 Ind. 192 -

In R. v. Hazelton, L. R. 2 C. C. 134;
13 Cox €. €. 1, the prisoner was in-
dieted for obtalning goods by (amongst
others) the false pretence that certain
cheques were good and valid orders for
the payment of their amount. It was
proved that the prisoner ordered goods
of the prosecutors, and ‘said he wished
to pay resdy money for them. He
.gave cheques on a bank for the price,
and took away the goods. The prisoner
had shortly before opened an aceount
.at the bank, but had drawn out the
amount deposited, sxcept a few ghill-
inge. Various cheques of his had been
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rofused payment, and he would not
have been permitted to overdraw. He
did not intend when he gavethe chegues
to the prosecutor to meet them, but in-
tended to defrand. It was ruled that
there was evidence of the false pre-
tence that the cheques were good and
valid orders for the payment of their
amount.

On this case Bir J. F. Stephen (Dig.
C. L. art. 330) comments as follows:
““There was sgome slight difference of
opinion (or rather of expression)
amongst the judges in this case. The
judges were anxions to point cut that
to give a cheque on a bank where the
drawer has no balance i8 not, neces-
parily, an offence, as he may have a
right to overdraw or a reasonable ex-
pectation that, if he dees, his drafts
will be homored. These considerations
would seemn to affect mot the falsoness
of the pretence, but the defendant’s
knowledge of its falsehood, and his in-
tent to defrand.”

4 Com. » Wilgus, 4 Pick. 177.
Infra, § 1170.

& R. v. Conlzon, T. & M. 332; 1 Den.
C. C.592; 4 Coex C. C. 227; R. .
Freeth, B. & K. 127; R. ». Jarman, 38
L. T. (N. B.) 460; 14 Cox C. C. 111;

CHAP, XVIIL] FALEE PRETENCES.

[§ 1168,

bank which he knew had stopped payment, it appearing that one of
the partners was solvent, Gaselee, J., held that he could not be
convicted for obtaining money under false pretences, there being no
proof that the note had lost its value.! Whether the note is value-
less is to be determined on all the evidence in the case ;* and evi-
dence that the bank has paid a dividend is of weight, as showing the
note is of some value? Generally, however, it is enough to prove in
such case that the bank was broken, and unable to pay; and that
these facts the defendant knew.* Nor does it make any difference
that the note was on its face defective, and that the prosecutor conld
read.® On the other haund, the mere passing of a note, or other
business paper on its nominal value, is an affirmation of its value.$
For A. falsely to sign his name as agent for B. and thereby
obtain goods, is a false pretence in A. ;7 and so for A. falsely to de-
clare that a signature of a non-existent person made by him is good.?

§ 1163. Even a post-dated cheque is within the statute, if the

defendant falsely declares or implies that the cheque is

And g0 of -

genuine and good.® Thus where the prisoner was charged uttering
with falsely pretending that a post-dated cheque, drawn Pos-duted
by himself, was a good and genuine order for £25, and

R. v Dowey, 11 Ibid. 115; Com. v.
Hulbert, 12 Met, 446 ; Com. v. Nason,

. 9 Gray, 125; Maley ». Btate, 81 Ind.

192; Cheek ». Biate, 1 Cold. 172, and
cases cited infra, § 1164. BSee Slate r.
Allred, 84 N. C. 749,

1 R. ». Spencer, 3 C. & P. 420.

¥ Supra, § 1165.

3 R. v, Evans, Betl C. ©, 187; 8 Cox
C. C. 257,

¢ Boe infra, § 1165,

5 R. v. Jessop, Dears. & B. C, C. 442.
Infra, § 1185,

6 See cases eited in prior notes to this
section. ~ fnfre, § 1170; see Lesser w.
People, 73 N. Y. 78.

7 Supre, §§ 657, 669.

¥ Supra, §§ 659, 660,

9 Lesser ». People, T3 N. Y. 78; 8
C., 12 Hur, 668,

In this ease the facts were as follows ;
On the 28th of August the prisoper,
having bargained for goode of com-
plainant, sent out from complainant’s

chegue.

residence, where he was, a friend who
was with him to get, as he aaid, the
money te pay for the goods. 'The
friend soom after returned with a
chieque on a bank, purporting to be
drawn by one Steinbach, and dated
Aungust 29, This, prisoner represented
to be & valid security, and attention
being called to the faet that it was
dated the 20th, stated that this was
done becanse it was so late in the day
and the bank was closed. No account
was kept at the back by any Stein-
bach, and the cheque was worthless.
The chegue was itaken and prisorer
snd his friend took away the goods.
It wag Leld by the Court of Appeals,
affirming the jwdgment of the court
below, that the offence constituted &
false pretence, and the faet that the
chegue was post-dated would not be
gronund to set aside a conviction for ob-
taining geods nnder false pretences.
69
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of the value of .£25, whereby he obtained a watch and ehain; and
the jury found that before the completion of the sale and delivery
of the watch by the prosecutor to the prisoner, he represented to
the prosecutor that he had an account with the bankers on whom
the cheque was drawn, and that he had a right to draw the cheque,
though he postponed the date for his own convenience, all of which
was false; and that he represented that the cheque would be paid
on or after the day of the date, but that he bad no reasonable
ground to believe that it would be paid, or that he had the funds to
pay it; he was held to be properly convicted.

§ 1164. As the person who advances money or goods on a forged

Obtaining o A
w;}:é o passed, it is not larceny but false pretences so to obtain
paper not  TIomey or goods.?
}’;;:5“;,;‘;1‘ *  Such has been held to be the law in a case where a
tences, gervant, who had authority to buy goods, and was to beo
repaid on producing a ticket containing a statement of the purchase,
produced such a ticket, and obtained the amount stated therein, no
purchase baving been in fact made.3

Cases, however, can be readily conceived, where the defendant
brings the order ostensibly for a third person, in which, as only
possession of the money or goods is passed to the defendant by the
prosecutor, the defendant is guilty of larceny, if’ he fraudulent]y
appmprlate the property.*

Tt may happen, however, that whers forgery is a felony, and false
pretences a misdemeanor, the latter, when the two coslesce, may

cheque parts absolutely with his property in the thing

CHAP, XVIIL] FALSE PRETENCES. [§ 1165.

3 Fa?a‘ity of the Pretences.

§ 1165. It 1e generally impossible to prove an absolute negative,
and 1t 18 sufficient, therefore, for the prosecution to ap- Only strong
proximate, as far as is in its power, to such negative, probability
leaving it to the defendant, if he can, to break this down Eiefgl‘i,‘é”
by proving the affirmative fact.!” This may be illustrated &how=
by cases where the note of a broken bank is passed. The prosecu-
tion must, as has been seen? prove that the bank is broken ; and if
1t appear that, though the bank has stopped, there are still solvent
parties who are liable for its paper, there can be no conviction on a
count alleging the note to be worthless.®> Yet where the pretence
18 that a note i worth its nominal value, or that it is good, it is not -
necessary for the prosecation, where the bank is insolvent, to nega-
tive every possibility of paymwent by showing that all the stock-
holders of the bank had paid in their stock.*

The same position, . e., that proximate proof is enough, wag
reached where the allegation was that B. obtained twenty yards of

carpet by falsely pretending that ¢ a certain person who lived in a
large house down the street, and had had a daughter married some
time back, had been at him about some earpet, and had asked him
to procure a piece of carpet, whereas no such person had' been at
him about any carpet, or had any such person asked him to procure
any piece of carpet.” The evidence was that B. obtained twenty
yards of carpet by stating to the prosecutor, who was a shopkeeper
in a village, that he wanted some carpeting for a family living in a

merge at common law in the former.®
Falso § 1164 a. By the Revised Statutes of the United States
claims to (4 5438), it i3 made an indictable offence to Present a

government

a statutory  false claim to the government, knowing it to be false.®

oﬂ'enca.

'R. v. Parker, 7C. & P. 825; 2
Mood. €. C. 1. Ses infra, § 1174.
That passing half a bank mote may
be a false pretence, ses R. v. Murphy,
13 Cox C, C. 205.
© 2 R. v. Prince, L. R. 1 C. C, 150; 11
Cox €. C. 173 ; 8o &s to oblaining goods
by forged or flash netes or eoin; R. .
Coulson, T. & M, 332; 1 Den, C. C.
592; 4 Cox C, C. 227; R. ». Byrne, 10
Ibid. 36%; Com. ». Hulbert, 12 Met.
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446; Com. v. Stone, 4 Met. 43; Com.
% Nason, § Gray, 125; Tyler ». State,
2 Humph, 37; thongh ses R, v, Evaus,
6 C. & P. 553 ; Cheek ». Btate, 1 Cold.
(Tenn.) 172.

% R. v. Barnes, 2 Den, C. C. 59,

i Supre, § 964,

& [nfra, § 1344,

¢ Bee U. 8. v. Hull, 14 Fed. Rep.
324; U. 8 ». 8nyder, Ibid. 654; 4 MeCr.
618; U. S. v. Stroback, 4 Woods, 592,

0

1 Bee Whart. on Ev. § 356; Whart.
on Cr. Ev. § 321,
P., the prosecutor, lent money to C,

&t interest, on the gecurity of a bill of

sale on furniture, a promissory note of
C. and another person, and a declara-
tion made by C, that the furniturs way
wnincumbered, TFhe deolaration was
untrue at the time it was handed to P,
C. having, a few honrs before, given a

hill of sale for the furniture to ancther -

person, but not te its foll value. It
was held that there was evidence to
sapport the prosecuticn. R. », Mea-
kin, 11 Cox G. C. 270. .
But where it appeared that C., on

engaging an assista.nt from whom he
received a deposit, represented to him
that ‘he was doing a good business,
and that he had sold a good bnainess
for a certain large sum, whereas the
business was worthless, and he had
been bankrupt, it was ruled that the
indietment conld nnt be eustaimed upon
either of the representations. R. ».
Williamson, 21 L. T. N. 8. 444—Byles.

¥ Bee supra, § 1162. )

3 R. r, Bpencer, 3C, & P. 420 R. v
Evans, Boll €. C, 187; 8 Cox C. C.
257.

4 Com, . Stone, 4 Met. 43,
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large house in the village, who had had a daughter lately married ;

that B. afterwards sold the carpeting so obtained to two different
persons, and a lady was called, who lived.in the village, whose
daughter was married about a year previously, and who stated that
she had not sent B. to the prosecutor’s shop for the carpet. It was
held, that there was a sufficient false pretence proved and negatived,
and the case of the prosecution was made out.! -And where a post-
man falsely pretended that the sum of 2s. was payable on a post
letter intrusted o him for delivery, whereas 1s. only was payable,
it was held that the offence was complete when he made the pre-
tence, and that the absence of any evidence to show positively that
he did not pay over the extra 1s. to the superior officer was im-
material to his guilt or innocence.? That the defendant knew the
statement to be false, is also to be inferentially shown.?
§ 1166: The burden of approximating a negative is on the prose-
cution, though when this is done, any matter peculiarly
E.gfﬁ’:;{é within the defendant’s knowledge is to be supplied by the
on prosecu- defence,* In other words, while the prosecution must
make out all the elements of its case, this is to be done
infereniially as closely as possible ; and when a reasonable certainty
" is reached, it is for the defendant to -produce the affirmative proof
requisite to break down the prosecufion’s approximate negative,?
Thus, in a Mississippi case, it was correctly held error, on an indict-
ment againgt a person for pretending to be a Baptist minister in
good standing, to charge the jury ¢ that if the accused made the
false representations as stated, and thereby obtained the money,
they will find him guilty, unless the accused has shown the truth
of these representations.”® Yet it would have been sound law fo
have told the jury, that if, from the evidence of the prosecution,
it was to be inferred with reasonable certainty that the defendant
was not a Baptist minister, the burden was on bim, by producing
his license, or proving his authority, to show that he was what he
thus pretended to be.

1 R. v. Burnsides, Bell C. , 282; § 4 Bee Whert. Crim. Ev. § 321 ; State
Cox C. C. 370, . Wilbourne, 87 N. C. 529.

t R. v. Byrns, 10 Cox C. C. 369. ¥ See Whart. Crim. Ev, §§ 321-3,

3 Whart. on Ev. §§ 39, 725. As to 329, 341 . .
scienter, Bee infra, § 1185. As to ignor- ¢ Bowler ». State, 41 Miss. 570. See
ance ag a defence, see supra, §§ 84 & a8 to license, infra, §§ 1499 &f seq.
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§ 1167. The pretence must be squarely negatived.! tl?e';'; pre-
Thus it is not enough, in order to prove the insolvemcy be squarely
of a partnership, to show the private indebtedness of par- negatived.
ticular partners.?

§ 1168. While each particular pretence on which conviction is
sought must be thus negatived, it is not necessary to nega-
tive all the pretences. Any one proved and negatived, fsll;ﬁi?:rl:]tve
if it supplied a preponderating motive, is sufficient to 9uepre-
convick.?

§ 1169. When the pretence is false, it is no defence f‘:g:;fﬂ;lg
that the defendant expected to pay when he should be negation.

able.b.

4. Pretences need not be in Words.

§ 1170. The conduct and acts of the party will be sufficient, with-
out any verbal assertion,® and words, written or spoken, Continet is
imperfectly setting forth a pretence may be supplemented a sufficiens
by proof of facts completing the false pretence.S Where Prov¢®
a man assames the name of another to whom money iz due on a
genuine instrament, this by itself is indictable.” Where, as we have
already seen, a person at Oxford, who was not a member of the
University, went to & shop for the purpose of frand, wearing a com-
moner’s cap and gown, and obtained goods, this was held within the
act, though not a word passed as to his status.® And so where the
defendant, an employé in a hospital, wrote to a manager for linen, not
saying in words that it was for the hospital, but knowingly creating

1 R. v. Kelleher, 14 Cox C. C. 48; ter, Ibid. 642. That there is no dis-
State v, Alphin, 84 N. C, 745 State v. tinotion in this respeet between writ-
Alfred, Ibid. 749. ten and nnwritten werds, see Com, v,

2 Com. v. Davidson, 1 Cugh. 33. Btevenson, 127 Mass. 446,

2 Infra, §§ 1176, 1218 ; Whart. Crim.
Ev. §& 131; Com. ». Stevenson, 127
Mass. 446; Wabater v. People, 92 N.
Y. 423 ; Beasley v. State, 59 Ala. 20;
Btate ». Vorbeck, 66 Mo, 168,

t R, ». Naylor, L. B. 1 C. C. 4; 10
Lox C.°C. 149, _ .

5 R, o Gles, L. & C,502; 34 L. J.
50, M. C.; 10 Cox C. C, 44; R.v. Hun.

& R. v. Cooper, L. R. 2 Q. B. D. 510;
36 L. T. 671; R. v. Powell, 51 L. T. N.
8. 713, citing R. v, Giles, supra. As to
variance, see infra, § 1214,

T B. v. Story, R. & R. 81 R. v Bar-
nard, 7 C. & P. 784, Bee supra, § 1161.

& Supra, § 1153, BSee Com. v. Daniels,
2 Pars, 332. :
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that impression in the manager’s mind.! The mere passing business
paper, also, at its nominal value, is an affirmation that such value is
real.® But to make silence a pretence, it must be part of conduet
or acquiescence. involving an affirmation.?

Silence in acquiescing in another’s statements may amount to a

false pretence.! But the silence

must be of a character to imply

an affirmation of guch statements.’

1 R. v. Franklin, 4 F. & F. 94.

In an ¥nglish case determined in
1877, the prisoner, on entering the set-
vice of a railway company, signed a
book of rules, a copy of which was given
to him. One of the rules was, *“No
gervant of the company shall bw onti-
tled to claim payment of any wages
due to him ¢n leaving the company’s
service until he shall have delivered
up his uniform clothing.” On leaving
the service he knowingly and franda-
lently delivered up, as part of his uni-
form, to an officer of the company, a
great-coat helonging to & fellow-ger-
vant, and 8o ¢biained the wages doe
to him. It was ruled ithat he was
properly convicted of obtaining the
money by false pretences. R. ». Bull,
36 L. T. (N. 8.) 376; 13 Cox C. C.
608.

2 Suprae, § 1162.

- ¥ People v, Baker, 96 N. Y. 340,

t Young v. R., 3 T. R. 98. See Whart.
Cr. Ev, § 679; People v. Cline, 44
Mich. 200.. The fact that I stand
by while B. is lending money to
A., who I know is ingolvent, will
not make me liable to B. unless
I do something to corroborate A.’s
statemenis of his molvency. There
is bo cavsal relation between my
silence and B.’s loan, It is otherwise

with my sflence when such silence iz

in any way an affirmation of A.'s
statements. Bui to action, in this

sense, words are not necessary. As
we¢ have seem, the man who buys
goods in & military uniform, which he
is mnot entitled to wear, and who gets
these goods on the credit ef the uni-
form, under eircumstances which make
credit of thiz kind reasonable, is as
respongible as if he said, “I am a
military man.”

On the other hand, suppression of
facts by one of the parties to a eon-
tract does uot impose criminal liabil-
ity, unless there be an active (as dis-
tinguished from a passive) negation of
facts, The Rothschilds incurred no
eriminal liability when they bought
large masses of comsols on the receipt
of private intelligence, which they
kept to themselves, of the defeat of
Napoleon at Waterloo. I may beliave
& particular piece of china, which I
offer to buy at a farm-house, to be of
peculiar antiquarian value, but I am
not indictable if I eonceal this belief
from the owner. If the opposing view
were to oblain, no bargain could be
closed withont exposure to criminal
prosecution. We all of us have rea-
sons, personal to ourselves, for every
bargain we make, It iz difficult for ua
always to detail these reasoms: if we
did, it would often expoge us to the
placing the goods at an exorbitant
price. If everything is thus to be
told, it would regnire the man of can-
tion and sagacity, who, before eniering
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FALSE PRETENCES. [§ 1171,

5. They need not be by the Defendant personally.
§ 1171. Where two persons are jointly indicted for obtaining

goods by false pretences, made designedly and with in-

‘Pretonee

tent to defraud, evidence that one of them, with the byome

conteder-

knowledge, approbation, concurrence, and direction of e s pre-

the other, made the false pretences charged, warrants the

conviction of both.!

ing on any bueiness, examines all the
attainable facts, to deliver to the other
contracting party a lecture whieh, if
nothing were sappressed, might occupy
days. It would make every one the
guardian, in business, of every ome
elss. See Merkel’s Criminalistische
Abhandlungen, and gee b South. Law
Rev. 374.

A mere use of another’s error will
not make a false pretence, unless there
iz something done by the deceiving
party to confirm such error. Other-

 wiss, a person selling stock in the

market, he possessing exclusive infor-
mation (honorably acquired) of eir-
cumstances calenlated to make the
stock less valnable, would be indiot-
able. In no ease, in faot, where there
i a sale, is the information of the par-
ties thesame; hence, if the eonceal-
ing of information is a false pretence,
there is no sale which would not be
open to an indictment for false pre-
tences. Whart. on Cont. §§ 232 et seq.

Yet therae are, as we have peen, cases
in which suppression of a faet by a
vendor is an indictable false pretence,
A jeweller, for instance, golls & spuri-
ous ring a8 of true meial. He may
not say, * This is gold,” but he asks
for it the price of gold, and from his
whole conduct the assertion that it is
gold iy implied. He is a8 much in-

tence by
all.

dictable for false pretences as if he
had actually said, **This is gold.”
Suppoese, however, that the sale is not
of a gold ring, but of a mass of bul-
lion, at a time when specie payments
ato suspended. If the ballion be sold
as gold, but is of basa metal, then an
indictment lies. Bnt an indietment
does mnot lie because it {urns oat that
the vendor hag secret informalion
from which ke haa reason to conclade
that gold will materially fall in value
sonn after the sale. The distinction is
this : By the usage of trade, he who
sellz an article as of a particalar class .
warrants it i be of that ¢lass, so that
he becomes responsible if it is spuri-
ous ; but if the article be genuine,
there is no warranty aa to its value.

In interpreting words when used as
false pretences, we must take them in
the sense in which they are undersicod
by the person deceived. The deceiver
cannot ghelter himself by the pretoxt
that the words had a deuble meaning,
and that they might, in one sense, be
truthfat, though not in the sense in
which they were accepted. Ibid. §§
627 et seq.

He who enters into a bargain of any
kind implies 1~=

I. The existence of all conditions
essential to the validity of the trans-
action on his part, go far a8 such con-

I R. p. Moland, 2 Mood. Cf . 271,
Com. ». Harley, 7 Met. 462 ; Cowen v,

People, 14 TIL. 348 ; Whart. Cr. Bv. §
102, Infra, §§ 1202, 1211-2.
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An sllegation in an indictment that the defendants obtained
goods of A., B., and C., partuers in trade, by false pretences made
to them, is supported by proof that the defendants made the alleged
false pretences to their clerk and salesman, who communicated them
to B., and that the goods were delivered to the defendants in con-
sequence of those false pretences.! And it is not necessa.rj, in

CHAP. XVIIL] FALSE PRETENCES. [§ 1178.

order o convict the defendants in such case, to prove that they, or
either of them, obtained the goods on their own account, or derived,
or expected to derive, personally, any pecuniary benefit therefrom.!
Aund, generally, the delivery of goods or money to a third person
on account of the defendant, is a delivery to the defendant.?

§ 1172. The prosecutor, however, cannot prove false pretences

ditions are, or ought o be, within his
knowledge. Thus, he who ealls for
the payment of & debt implies the
existence of & right on his part to
make the demand. Ile who takee a
receipt implies that he made a pay-
ment to which the reeeipt eorresponds.

II. The existence of analogous con-
ditions in the other party. He, for
mgtance, who buys a particular article
implicitly expresses the opinion that
the peller is capable of disposing of the
artiele.

IIi. A bargaining party also implies
the exigtence of the conditions on
which the other party depended when
entering into the transaction. TLus,
the manufacturer who delivers to his

custormners particular arlicles implies

the existemce of gualities which go
to make up the value of the goods
when ordered. The grocer whe de-
livers & package to a purchaser eall-
ing for a pound of coffee implice that
the package containg the article called
for, in the required guantity. Of this
kind of implicit assertion Mittermaier
gives us the following illustration:
A customer gees an ormament, ex-
quisitely elaborated, set with ocut
stones ; he supposes they aro jewels,
and offers 100 for ithe ornament ;
the vendor sees the error of the pur-
chaser, but does not undeceive him,
and takes the money.”” This iz a case
of obtaining money on false pretencea.
The offering of $100 for an ornament
which wonld not he worth one-tenth
that snm if thestones were not jewels,
is equivalent to a statement by the

6

piurchaser that they were jewels, and
to 2 silent admission by the vendor to
the same effect. At the same time, it
must be remembered that a bare en-
trance into a particolar transaction is
not in itself such an affirmation of the
opinion of the other contracting party
as to amount to a falze pretence, even
thongh tha transaction be entered into
frandulently. It is possible to takean
attitude of absolute ¢ non-ecommittal-
ism*’ as to such expressions, and it
would be absurd to treat a refnsal to
afirm 25 an affirmation. A.—to take
another of Mittermaler’s cases—imag-
ines that he has made a largesum ina
speculation in which he was engaged ;
exhilarated with his supposed good
fortune, he pays a debt of 500 floring ;
the creditor takes the money, knowing
al the time that the debtor is in error
as to the smocesg of the speculation,
but withont undeceiving him. Put-
ting aside the fact that obiaining
payment of a debt cannot be made, by
itself, indictable, there iz in thiz case
no aggent by the party receiving the
money to assumptions by the other
party which are essential incidents of

the bargain. Whart, on Cont. §§ 232
et seq,

1 Com. v, Harley, 7 Met. 462, An
indictment charged K. and P. with
falsely pretending to B. that they had
a quantity of tobaeco, which they pro-
posed to sell, and did sell to him, and
thereby obtained money from him,
The evidence was that K. and P., aet-
ing together, were the chief parties by
whom the falte pretences had been

made by a third person, alleged to have been made by

Confeder-

the procurement of the defendant, without first showing [OF ¢
that the defendant instigated such person to make them ;3 D¢ frst

nor can the defendant, who fraudulently negotiates

spurious  paper, be convicted under the statute for the subsequent
act of the purchaser of such spurious paper, done innocently and
without the defendant’s knowledge or instigation, in obtaining money -

on guch paper.*

WD

6. They must relate to & Past or Present State of Things. .

§ 1173. A false pretence, under the statute, must relate to a
past event or existing fact. Any representation w_'ith Te-  promises
gard to a futare transaction is excluded.® Thus, for or predic-

tions are

instance, a false statement, that a draft, which the de- not fulse

fendant exhibits to the prosecutor, has been received

made. It wag held, that the acts of
P. were the actg of K., and admissible
against him npon the indietment. R.
2. Kerrigah, % Cox C, C. 441.

t fafre, § 1184; Com. v. Harley, 7
Met. 462 ; R. z. Meland, 2 Mood, C. C,
271 ; Cowen ». People, 14 Iil. 348 ; but
see infre, § 1202,

An indictment charged the prisoncr
with attempting, by false pretences
made to J. B. and others, to defrand
the said J. B. and others of certain
goods, the property of the said I. B.
gnd others. Om the trial, i was proved
that the prisoner made the false pre-
tences set forth in the indictment to J.
B. only, with intent to defrand J. B.
and others, his partners, of property
belonging to the firm ; and it was held
that there was no varianea betweon the
indictment and the proof, as the words,

pretences.

““and others,” in the allegation that
the false pretence was made “to J. B.
and others,” might be rejected as sur-
plasage, R. ». Kesley, 1 Eng. L. &
Eq. 585 ; 2 Den, C. C. 68.

% Sandy v. State, 60 Ala. 58. JMnfra,
§ 1227.

* Per Bromson, C, J., Pecple v. Par-
igh, 4 Denio, 153.

L Infre, § 1202,

¥ R.v.Lee, L.&C.C. C. 309; R. =.
Goodhall, E. & R. 461 ; R, 5. Woodman,
14 Cox C. C. 179 ; R. ». Burgon, D. &
B. 11 ; Burrell, ex parte, L. B. 1 Ch. I
552; Bawyer v. Prickett, 19 Wal. 146;
Long ». Woodman, 58 Me. 49; Com. v.
Stevenson, 127 Mass, 446; Com. 2.
Drew, 19 Pick. 179 ; People v. Blanch-
ard, 90 N. Y. 314; Com. v. Moore, 99
Penn. Bt. 570; Dillingham ». State, 5
QOhie 5t. 280; Colly ». State, 55 Ala.

7
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from a house of good credit abroad, and is for a valuable considera-
tion, on the faith of which he obtains the prosecutor’s goods, is
within the law ; a promise to deposit with him such a draft at some
future time, though wilfully and intentionally false, and the means
of the prosecutor’s parting possession with his property, is not. So
a pretence that the party would do an act that he did not mean to
do (as a pretence that he would pay for goods on delivery) was
ruled by all the judges not to be a false protence, within the statute
of Geo. II.;! and the same rule is distinctly recogpized in this
country,® it being held that the statement of an intention is not a
statement of an existing fact® Thus, to take as an illustration an
English case, on an indictment for obtaining goods in a market by
falsely pretending that a room had been taken at which to pay the
market people for their goods, the jury found that the well-known
practice was for buyers to engage a room at a public house, and

that the prisoner conveyed to the minds of the market people that

she had engaged such a room, and that they parted with their goods
on such belief. It was held, there being no evidence that the
prisoner knew of such a practice, and the case being consistent
with a promise only on her part to engage such a room and pay for
the goods there, that a conviction could not be sustained.*

§ 1174. Bat a concurrent promise does not neutralize an accom-
panying false pretence.® If there be the false statement of an existing

CHAP. XVIIL] YALSE PRETENCES. [§ 1175,

fact, the adding to this of false promises does not take the case out
of the statute, when the false pretence was the decisive But faloe.
influence.! And this holds, even though the prosecutor pretenceis
would not have yielded to the pretence without the pro- fg‘li’;;g‘by
miser And it is even said by Crompton, J., that the pre- Eﬂrgfnlgsnt
tence need not necessarily be of some alleged existing

fact, capable of being disproved by positive testimony, but may
depend on the bond fide intention and capacity of the defendant
at the time of entering into a contract to perform i, or to do some
act at a future period? Hence, as we have seen,* it may be a false

pretence to utter a post-dated cheque.

7.. They muat have been the Operative Cause of the Trangfer.

§ 1175. Where, in Massachusetts, one of the representations
proved was that the defendant gave a false name, and
where the prosecutor testified that this misrepresenta- g‘;}ﬁz‘_’ hog
tion had no influence in inducing him to part with his ¥ithin
goods, it was held to have been the duty of the court,
either at the time or in the charge, to instruct the jury that such
misrepresentation was not, upon the evidence, proved to have been
an inducing motive to the obtaining of the goods by the defendant.®
The same view generally obtains, it being held that there must be
causal relation between the pretence and the transfer.®

85 ; State v. Bvers, 49 Mo, 542; Ryan

_ v. Btate, 45 Ga. 128 ; Keller v, State,
51 Ind. 111.; Gage ». Lewis, 68 ILl. 04 ;
Canter ». State, 7 Lea, 349 ; Snyder, in
re, 17 Eang. 542 ; McKenzie ». State, 8
Eng. (Ark.) 5%4; Johnson ». State, 41
Tex. 65. BSee, as conflicting with this
rale, Btate ¢. Nichols, 1 Homnst. C. C.
114,

1 R. », Goodhkall, R. & R. 461; R. ».
Wakeling, 1bid. 504; R. v. Oates,
Dears. . C. 459 ; 29 Eng, L. & Eq.
6552, Bee Glackan ¢, Com., 3 Mets.
(Ky.) 239,

? Com. ». Drew, 19 Pick. 179 ; Com.
». Lincoln, 11 "Allen, 233; People ».
Haynes, 11 Wend. 565 ; 14 Ibid, 546;
Com. r. Burdiek, 2 Barr, 163; Burrow
v. State, 7 Eng. (Ark.) 66; Glackan
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v. Com., 3 Mete. (Ky.) 232. Supra, §
1136, )

# Tbid. ; People v. Blanchard, 90 N,
Y. 314.

4 R. v. Burrows, 11 Cox C. C. 258.

Where the prosecutor lent £10 to
the prigoner, induced by Lis false pre-
tence that he was going to pay his
rent, and the proof was that if the
prisoner had not told him that he was
guing to pay his rent ihe progecntor
would not have lent the money ; it was
held that this was not such a false
pretence of an existing fact as to war-
rant a comviction, R. v. Lee, 9 Cox
C. C. 304

6 See R.v. Burgon, D, & B.11:7 €Cox
C. C. 131; Btate ». Hill, 72 Me. 238;
fitate ». Cowdin, 28 Kan. 269.

1 R. . Jennisen, Leigh & Cave, 167 ;
9 Cox C. C. 158; B. v. West, 8 Ibid.
12; B, ». Asterley, 7 C. & P. 191,
Com. ». Lineoln, 11 Allen, 233; State
v. Rowley, 12 Conn. 101. Of this prin-
eiple a striking illustration is given,
supra, § 1163; and as to promises to
marry, see supre, § 1148.

2 R, v, West, 8 Cox C. C. 12; R.
Fry, 7 Ibid. 394; D. & B, 449

2 K. . Jones, 6 Cox C. C. 467,

4 Supre, § 1162.

# B, v. Dale, T C. & P. 352; Com. v.
Davidson, 1 Cush. 33 ; Clark #. People,
2 Lans. 329. See R. ». (tardner, 7 Cox
C. C.136; D. & B. 40 ; Com. v. Drew,
19 DPick., 179; Com. » Herschell,
Thacher’s €. C. 70; Behleiginger ».
State, 11 Ohio Bt. 669.

§ R. v. Dale, 7 C. & P. 352; Horsfall
p. Thomas, 1 H. & C. %0; People ».
Miller, 2 Parker C. R. 191 ; R.v. Lax-
ner, 14 Cox C. C. 497 Therasson ».
People, 82 N. Y. 238 ; People v. Baker,
96 Ihid. 340; State ». Tomlin, § Datch.
14; State ». Timmons, 58 Ind. 98;
People v. McAllister, 49 Mich. 12. In-

». fra, § 1227.

The caaes nsually given on this point
are those where the prozecutor was, at
the time when the false pretence was
uttered, fully aware of its falsity.
Suppose, however, he was firmly con-
vinced, before the utterance, of ‘the
truth of the statements of which the
false pretence consisted, and that the
false pretence in no way confirmed or

" gtrengthened him in this belief; can it
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§ 1176, But it is not necessary to a conviction that the false
preience alleged should have been the sole inducement

not be the by Which the property in question is parted with, if it
solemo-  had a preponderating influence sufficient to turn the
scale, although other considerstions operated upon the

wind of the party.! And this is true even though the prosecutor
would not have surrendered the goods solely on the pretence al-
leged. To require that the belief should be the exclusive motive

Yet it need

be said ihat he parted with his goods
on the faitk of the false pretence ? Or,
to put the ease in the concrete: A. is
firmly of the belief that B. is a rich
- man, worth $10¢,000. B. comes to A.,
and says, ‘Lend me $10,000; I am
worth that sum.” RB.’s statement that
he iz worth $10,000 has no effect on A.,
who iz already convinced of B.'s great
wealth, outside of thig declaration. A.
lends B. the money. Supposing that
B.'s statement was knowingly false,
can he be convicted of obtaining money
on falee pretenees? Certzinly net, if
A. declare he lent the money solely
from what he knew by himself.

Falsehoods, also, told by a party as to
matters not part of the consideration
of a bargain, and which were not ope-
rative in its concoction, are not false
pretences under the statnte. This ap-
plies peculiarly to false statements ag
to motives which indoee the party to
sell or to bny.

! Supre, § 153 ; R. v, Hewgill, Desrs.
315; 24 Eng. Law & Eq. 556; R. ».
Engligh, 12 Cox . C. 171 ; R. v. Eagle-
ton, Dears, 516 ; R, ». Linoce, 12 Cox C.
€. 451; Tarner, 1., Nichol’s Case, 1 D.
& J. 387; Clarke ». Dixon, 7 H. L. C.
750 ; Biate v. Mills, 17 Me. 211 ; State
v. Dunlap, 24 Ibid. 77; Com. v. Coe,
115 Masa. 481; People ». Haynes, 14
‘Wond. 546 ; People v. Herrick, 13 Ibid.
87 ;-Thomas ». People, 34 N. ¥. 351;
People ». Baker, 96 Ibid. 390 : Morgan

Bkiﬂ.dy, 62 Ibid. 319. See Pecple ».
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Stetson, 4 Barb. 161 ; State v. Thatcher,
36 N. J, 445 ; Fay v. Com., 28 Grat.
912; Bmith ». Btate, 55 Miss. 513;
Bnyder, inre, 17 Kans, 542 ; State v. Tes-
sier, 32 La. An. 1227; Bowler v. State,
41 Miss. 570 ; and infra, § 1218,

In R. ». Bteels, 11 Cox C, C. 5, a

conviction was sustained on an indjet-

ment which alleged that C., the pris-
onar, obtained a coat frem P, by falsely
pretending that a bill of parcels of 2
eoat, value 14s. 6d., of which 4s, fd.
had heen paid on account, and that
101, only was due, was a bill of pareels
of another coat of the value of 225, The
evidence was that C.'s wife had selected
the t4s. 6d. coat for him, subject to its
fitting him, and hed paid 4s. 6d. on ac-
connt, for whick she received a bill of

paroels giving oredit for that amount.

On irying on the coat it was found 1o
be too amall, and C, was then measured
for ome to cest 22:. When that was
made it was tried on by P., who was
not privy {0 the former part of the
transaction. C., when the eoat was
given fo him, handed the bill of par-
cels for the 14s, 4. and 10s., saying,
**There ig 10s. to pay.” The hill was
reveipted, and the prisoner tock the 22s.
coat away with him. P. stated that be-
lieving the bill of parcels to refer to the
220, coat, he parted with that coat on
payment of 10s., otherwise he ahould
not have dome so. R. ». Steels, 17 L.
T. N. 8 666; 11CoxC. C. 5 — C. C. R.
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would exclude conviction in any case ; for in no case is any motive
exclugive.!

§ 1177. If the pretences were not made use of untal after the
bargain was consummated, it eannot be said, with truth, Mt have
that it was by force of them the property was obtained.? been before
Thus, in a New York case, a purchase of merchandise &fg:;“
was made, the goods selected, put in a box,-and the name
of the purchaser and his place of residence marked thereon, and
the box containing the goods put on board a steamboat designated
by the purchaser, to be forwarded to his residence: it was held that
the sale was complete at this point, and the goods became the pro-
perty of the parchaser. Hence, where, after such delivery, the
vendor, on receiving information inducing him to suspect the sol-
vency of the purchaser, expressed an intention o reclaim the goods,
and the purchaser therenpon made representations in respect to his
ability to pay, by means of which the vendor abandoned his inten-
tion, and the purchaser was then indicted, charged with the offence
of having obtained the goods by false pretences, these representa-
tions being the alleged false pretences; it was ruled that the sale
being complete beforo the representations were made, the defendant
could not be considered guilty of the erime charged against him.3
So where a carrier, having ordered a cask of ale, said, after he bad
possession of it, «This is for W.:” it was held that an indictment
for obtaining it by falsely pretending that he was sent for it by W.
could not be sustained.*

Uniil the bargain is closed and property passed no goodd are
obtained.?

§ 1178. When the prosecutor resorts to venﬁcatlon, this may be
a defence. The prisoner offered a chain in pledge t0 v, 5...

a pawnbroker, falsely and fraudulently stating that it ;‘:ﬂzg}m
was a silver chain, whereas in fact it was not silver, but maybe a
was made of a composition worth about a farthing an %¢foce-
ounce. The pawnbroker tested the chain, and finding it withstood
the test, he, relying on his own examination and test of the ehain,

r Supra, § 119. 3 People ». Haymes, 11 Wend. 565;
¢ R. v. Jones, 15 Cox C. C. 475; 50 14 Thid. 546. See BR. = Dale, 7C. &
L. T. (N. §.) 726; State ». Church, 43 P. 862. Jufra, § 1237.

‘Conm. 471 ; State v. Vanderbelt, 3 Datch, t R.v. Brooks, 1F. & F. 502.

328 ; State . Temlin, 5 Ibid. 14." ¢ Seo Whart. on Cont, 8§ 5 ef seq.
YOL, 1L.—t _81
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and not placing any reliance upon the prisoner’s statement, lent the
prisoner ten shillings, the sum he asked, and tock the chain as a
pledge. It was held, that if the money had been obtained.on the
statement made by the prisoner, he might have been convicted of
obtaining it by false pretences; but that, as the prosecutor relied
entirely upon his own examination, and not upon the false statement,
the prisoner was properly found guilty of only an attempt to com-
mit that offence.! Yet this result would not be reached if the parties
be reversed: a jeweller making the false pretence as to material,
and an ignorant purchaser resorting to some imperfect verification
of his own. In the last case the inference would be that the ven-
dor’s false pretence would be operative; in the first case, the con-
trary. _
§ 1179. The pretence must operate as the direct canse of the
transfer; and therefore, where it does mnot, the statute
Ereeneee (00 ot apply.®* This was the reasoning in an English
been direot  pq0 where the prisoner, by falsely pretending that he

eanse, and . ;
property  wag 3 naval officer, induced the prosecutriz to enter into

bm;:ltt]:';::- a contract to lodge and board him at a guinea a week,
forred-" - 5nd under this contract he was lodged and supplied with
various articles of food., It was held that a conviction for obtaining
the articles of food by false pretences could not be sustained, as the
obtaining of the food was too remotely the result of the false pre-
tence.? THence, as we have seen, the prosecution fails when it is
shown that the pretences were made after the goods were obtained,*

When statements were made on different oceasions, it is for the
jury to say whether they were so connected as to form one trans-
action.?

The prosecutor must have intended to part with his right of prop-
erty in the goods, and not merely with his possession.’

When a judgment by consent is obtained by false pretences, and

1 R. v. Roebuck, 36 YEng. L. & Eq. ». Hamilton; 9 Ad. & L. (N.8,) 271;
631; D. & B. 24; T Cox C. C. 126. and see infra, § 1202 .
Infra, § 1182, 4 Supre, § 1177, -

£ Sa¢ R. v. Jones, 50 L. T. (N, 8.) 5 R. v. Welman, 20 ¥ng, L. & Eq,
725; 16 Cox C. C. 476: Therasson v. §88; Dears.C. C,188; 6 Cox C, C. 153 ;
People, 82 N. Y. 238, R. 7. Greathead, 14 Thid, 108; 38 L. T.

* R. ». Gardner, 36 Eng. L, & Eq. (N. 8.) 691; Beasley v, State, 59 Ala.
640; TCox C.C.186; D. & B.40; R, 20.

¢ Jufra, § 1203 ; supra, § 898,
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the money collected under such judgment, this, it has been held by
the Supreme Court of Massachusetts, is not an obtaining of money
by false pretences.!

§ 1180. As will be hereafter seen,® the goods must have been
obtained for defendant, and in accordance with his direo- No defonce
tions ; if go, it is no defence that they were obtained that the

mediately through a contract which the defendant’s false Sotatmed

pretence induced the prosecutor to make. At this point E"’rg{;}tﬁly

it is to be observed that the cases are plain to the effect & contraet,
that it matters not whether the goods were obtained immediately by
the false pretence, or mediately by a contract to which the false.
pretence induced the prosecutor to comsent, provided there be a
causal relation between the contract and the false pretence.® But

it must appear that when a sale is averred, a sale on some sort of

consideration must be proved.

§ 1181, Delivery by servant of false accounts of payments is a
pretence. Where the foreman of a manufactory, who was in the

I Com. v, Harking, 128 Masgs, 79;
Gray, C. J., Ames and Soule, JF,, dise.

2 Infre, § 1202,

$ R. v. Abbott, 1 Den. C. C. 273; &
C. & K. 630; R. v. Dark, 1 Den. €. C.
276 R. ». Kenrick, 1 D. & M. 208; §
Q. B. 49; R. v. Greathead, 14 Cox C,
C. 108; Com. ». Davidson, 1 Cush, 33;
Com. v. Hooper, 104 Masa, 549 ; Com.
r. Hutohison, 114 Ibid. 325; Com. ».
Jeffries, 7 Allen, 549 ; SBtate ». Newell,
1 Mo. 248, JInfra, § 1229, Thaus, to
obtain & *f trade” by a false pretence is
indietable. Btate ». Btanley, fi4 Me.
157. Bee Btate v. Hill, 72 Ibid. 238, It
is otherwine when only credit on ac-
count waa obtained, which was after-
wards made operative by a distinet
transaction. R. ». Wavel], 1 Moed. C.
C. 224, Jnfra,§ 1158,

Of this Sir J. F. Stephen gives the
following illustrations, Dig. C. L. art.
a31 :—

‘A, draws a bill upon B. in London,
and gets it discounted by C. in Russia,
by falsely pretending, by means of a

forged anthority, that he is authorized
to draw upon B. for the amount of the
bill. A. does not attempt to obtain
money by false pretences. from B.,
thongh he meant that C. gheuld for-
ward the draft to B., and should ob-
tain payment of the amount, and
though hig act, if done in England,
would have been an obtaining by false
prefences from C, R. ». Kilham, L. R,
1C.C. 261.7 Supra, § 878; infra §
1203,

“A., by falsely pretending {0 be a
naval officer, induces B. to enter into
a contract to board and lodge him at a
gninea a week, and under this contrast
is smpplied with food for a week. This
is not obtaining food by false pretences,
as the supply of food in ¢ongequence of
the contract is {oo remotely the resnlt
of the false pretence to become the
subject of &n indictment, R. v. Gard-
ner, D. & B. 40.” Supra, §§ 1175,
1179, .

¢ Wagoner ». State, 90 Ind. 504;
Baker », State, 14 Tex. Ap. 332.
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habit of receiving from his master money to pay the workmen, ob-
Palse go.  bained from him by means of false written accounts, more
counts of  than he had really paid them, or they had earned, it was
ooy be. % beld within the statute; and all the Judges, after much
prewence:  deliberation, agreed that if the false pretence created
the credit, the case was within the statute; and they considered
that, in this case, the defendant would not have obtained the credit
but for the false account which he had delivered, and therefore that
he was properly convicted.!

iﬁg:: to dorsement by false pretences, may testify to the infiuence
g;%‘zg: of the defendant’s representations in inducing him to
Ing infla- indorse.? The causal relationship in such cases is a mat-
Nocestary ter of inference.? )

that proa- § 1183. It is an essential ingredient of the offence
! that the party alleged to have been defrauded should
Dave bee  Dave believed the false representations to be true, for if
representa- he knew them to be false, he cannot claim that he was

tione. influenced by them.*

8. Intent

§ 1184. While an intention to defraud is inferable from all the
Tatent to facts of the cage, and need not_',.bé substantively proved,®
be inferred  8Uch an iIntention is necessary fo the offence.® Thus, a
from facte.  gyrveyor of highways, having authority to order gravel
for the roads, in ordering gravel as usmal, and applying it to his

1 R, v. Witchell, 2 East P. C. 830; Herrick, 13 Wend. 87; Peoplev ..Ba.ker,
Bonnell v. State, 64 Ind. 498. Supra, 96 N. Y. 340; Bowler v. Btate, 41 Miss.

§ 1141, but see infra, § 1215, 670, Az to proof of intent, see supra,
® People v. Miller, 2 Parker C. R. §§ 101-12%Z; Whart. Crim. Ev. §§ 53,
197. 734. That knowledge of falsity is not
3 Therasson v. People, 82 N. Y. 238, to be inferred from independent and
Supra, § 1179, " detached false statements to others, see

$ R, v. Dale, 7 C. & P. 362; R. ». People v. Spieiman, 20 Alb, L. J. 96;
Millg, 40 Eng. L. & Eq. 563; 7 Cox C. 8. C., under name of People ». Schui-
C. 263; D. & B. 205; Com. v. Hulbert, man, 14 Hun, 516; 76 N, Y. 624 ; re-
12 Met. 446 ; People ». SBteigon, 4 Barb. ferred to in 80 Thid. 373n; Whart. Cr.
151, Supra, §§ 1176-7. Ev. § 48.°

B Bee {nfrs, § 1226 R. v. Hamilton, ¥ Btate v. Norton, 76 Mo. 180 ; Fay v.
9 Ad. & El (N. B.) 271. Hee, also, R. Com., 28 Grat. 912. .

v, Bloomfield, C. & M. 537; People v.
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§ 1182. The prosecutor in a trial for obtaining an in-
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own use, is not liable to a charge of obtaining it by false pretences,
nor of larceny, unless it appear that he did not mean to pay for it.!

§ 1184 a. That the pretence was used honestly to col- ., compel
lect a just debt has been ruled to be a defence.? pggglent of

§ 1184 5. As has been already fully seen, whenever a

h . . . Proof of
guilty act is deliberately performed, we may logically system
infer & guilty intent,? and it is always admissible to fortify ®dmissible.
this presumption by showing guilty preparations, or other acts from
which the intent may be gathered, even though the latter acts con-
stitute independent offences, provided they are part of a gystem
with that on trial.* Thus, upon an indictment for obtaining goods
by falsely pretending that the buyer owed but little, and had ample
means to pay all his debts, and that his note for $250 was good, it
is competent for the State to prove, that within three days after, he
mortgaged the greater part of his personal property to another, as
bearing upon his intent in making such representations.s

But such proof is inadmissible if relating to a disconnected trans-
action. Thus when . was indicted for obtaining a specific sum of
money from P. by false pretences, and the evidence was. that he
was employed by his master to take orders, but not to receive
moneys, and he was proved to have obtained the specific sum from
P. by representing that he was authorized by his master to receive
it ; proof of hia having, within a week afterwards, obtained another
sum from another person by a similar false pretence, such obtaining .
not being in any way connected with the transaction under trial, was
held inadmissible for the purpose of proving the intent when he
committed the acts charged In the indietment.

§ 1184 c¢. It does not negative the intent to defrand, that the
defendant intended to pay for the articles obtained when 1pieni 40
able,? or that he paid in part, at the time, for the articles L‘:)dg‘;}gm

{ R. v. Richardson, 1 F. & PF. 488— . ¥ 8iate v, Call, 48 N. H. 126; Trog-

Wighiman. den v. Cem., 31 Grat. 862. See Whart.
$ Infra, § 1197; State v. Harst, 11 Crim. Ev. § 53.
W. Va. 54, € R. ». Holt, 8§ Cox C. C. 411; Bell

2 See supre, § 122; Whart. Crim. C. C. 280, ) )
Ev. § 734; People ». Winslow, 39 T R. v. Bowen, 13 Q. B. 790 ; State v,
Mich. 505, Thatcher, 35 N. J. 445.

¢ Bee Whart. Crim. Ev. §§ 53 et sey., In Com, # Coe, 115 Mass. 481,
734, 763 ; Com. ». Jackson, 132 Mass. Wells, J., said :—

16; Com. v Howe, 132 Masa. 250. “The offence consists in obtaining
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obtained,! or that a trap was laid for him by the prosecutor,? or that
the article obtained was not that which it was his principal motive
o secure.® Nor is it essential that the pretence should have been

made lucri causa.t

9. SNeienter.

§ 1185. Falsity, in the sense of the statates, must be subjective
a8 well as objective ; the statement must not only be false

Defendant | .

must be © in fact, but false to the knowledge of its utterer.’ It
mave®  should be remembered, however, that proof of knowledge
}‘;};‘;’Yn ™e  of a negative is circumstantial and inferential. In what

way this proof is constituted has been already partially
congidered.® And proof that the defendant was ignorant of a fact
that he stated, sustains a charge of false statement.?

10. Prosecutor’s Negligence or Misconduct.

§ 1186. We have seen that to a cheat at common law it is essen-

Prosecutor

tial that the fraud should be latent®? It was in part to

0t ra meet this difficulty that the statute of false pretences was
quired o pagged, and under this statute it has been repeatedly

show pro-

dence be-  held that it matters not how patent the falsity of a pre-

youd his

opportunt. tence may be if it succeed in defrauding. Thus, in a
Yes. leading case, Lord Denman, C. J., said, in answer to the

property from another by falss pre-
tences, The intent to defrand iz the
Intent, by the use of such false means,
t0 induee another to part with his
posseasion and confide it to the de-
fandant, when he would not otherwise
have done so. Neither the promise 1o
repay, nor tlie intention to do go, will
deprive the false and frandulent act in
obtaining it of ila criminality. Coxn. r.
Tenney, 97 Mass. 50; Com. ». Mason,
105 Mass. 163. The offence is complete
when the property or money has been
obtained hy such means, and wonld
not be purged by subsequent restora-
tion or repayment. Evidence of ability
to make the repayment iz therefore
fmmaterial and inadmigsible. The
possession of the means of payment i3
86

entirely congistent with the frand
charged. The evidence offered on thig
point did mot touch the guestion of

falsity and frand of the means by

which the loan was obtained, and was
properly rejected.” Swpra, § 887,

! R. v, Eagleton, Dears. §15 ; 33 Eng.
L. & Eq. 540.

t Infra, § 1190; supra, § 149,

3 Todd v». Btate, 31 Ind. 514.

¢ Bee R. ». Moland, 2 Moody, 271;
Com. ». Harley, T Mei. 462 ; Cowen ».
People, 14 111 348. Supra, § 895.

& R. ». Philpotts, 1 C. & K. 112; R.
v. Henderson, 2 Moed. C. C. 192.

§ See supra, §§ 1165-6.

T Reese p. Mining Co,, L. R. 4 H. L.
79.  Infra, §§ 1225, 1246,

8 Bee supra, § 1120,

CHAP, XVIIL] FALSE PRETENCES. (§ 1187,

statement that the false pretences, to become the subject of indiet-
ment, should be such as would deceive a man of average intelli-
gence, “ I never could see why that should be. Suppose a man
had just enough (fraud} to impose upon a very simple person, and
defraud him; how is it to be determined whether the degree of
fraud iz such az will amount to a mizdemeancr ¥’ Hence, the
fact that the prosecutor did not possess or apply peculiar prudence
is no defence when the prosecutor was really imposed upon.? Nor
ig it any defence that the prosecutor, by searching the records of
the courts, might have discovered the falsity of the statement.®

§ 1187. To this rule, however, some exception has been taken.
Thug, in New York, it was once laid down that a repre- Exeeptions
gentation, though false, 13 not within the statute unless to sbove
caleulated to deceive persons of ordinary prudence and it
discretion.* So, in Pennsylvania, it was said : ¢ Broad, however,
ag i3 the phrase for any false pretence whatever,” it still has a
legal limit beyond which it cannot be carried in this or any other
case. It extends no farther than to a case where a party has
obtained money or property by falsely representing himself to be
in a situation in which he is not, or any occurrence which has not
happened, ¢o which persons of ordinary caution might give credit.
Where the pretence is absurd or irrational, or such as the party in-
jured had at the very time the means of detecting at hand, it is not
within the act.”® And the same opinion has been expressed in
Arkansas.® In Pennsylvania, however, this exception has been
qualified, it being now held that ¢ it is no less a false pretence that

.1 R. ». Wickham, 10 Ad. & EL 34. . That in Tennessee, under statute,
Mr. Greaves (2 Rus. on Cr. 9th ed. ‘“¢ommon prudence’’ must be shown,
628) objects to this ruling, on the ses Delaney ». Stats, 7 Baxt, 28,
ground the question was for the jury. * State v. Hill, 72 Me. 238 ; and eases
2 Supra, § 1166; R. v. Woolley, 1 oited supra, § 1160.
Den. C. C. 569 ; R. ». Ball,, 2 Russ. on 1 Peopls v. Williams, 4 Hill, 9.
Cr.289; C. & M. 249; R, v. English, & Com.». Hutchinson, 2 Penn. L. J.
12 Cox C. C. 171; Com. ». Henry, 22 242, Bee, also, State v, Estes, 48
Penn. 3. 253; Miller v. State, 73 Ind. Me. 150; Com. ». Spring, 5 Clarke
88; Woodbury ». State, 69 Ala. 242; (Penn.), 89; Com. ». Hrughey, 3 Mste.
8mith v. Btate, 55 Misa. 513; Colhert (Ky.} 223; State ». De Hart, § Bax.
v. State, 1 Tex. Ap. 34; though see 222,
Com. v. Wilgus, 4 Pick. 177; State v. ¢ Burrow v. State, 7 Eng. (Ark.)
Bimpson, 3 Hawks, 620, Bee opinion of 65,
Wells, J., in Com. v, Coe, 115 Masi, 481,
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the party impoged upon might, by common prudence, have avoided
the imposition.””* And in New York the position first taken has
been somewhat modified. “ Though the language of the statute,
by any other false pretence,’ is exceedingly broad,” says Jewett,
J., in a later case, ““and in its general acceptation would include

every kind of false pretence, and though it may be difficult to draw

a line which would exclude cases where common prudence would be
a guflicient protection, still T do not think itshould be so interpreted
ag to include cases where the representation was absurd or irra-
tional, or where the party alleged to be defrauded had the means
of detection at hand. The ohject of the statute, it is true,
was to protect the weak and credulous against the wiles and strata-
gems of the artful and cunning, But this may be accomplished
under an interpretation which should require the representation to
be an artfully contrived story, which would naturally have an effect
upon the mind of the person addressed—one which would be equal
to a false token or false writing—an ingenious contrivance or un-
usual artifice, against which common sagacity and the exercise of
ordinary eaution would not be a sufficient guard.”?

§ 1188. It is submitted, however, that whether the prosecutor
His contrle < had the means of detection at hand,”” or whether * the
2:;‘{’1;{%% pretences were of such a character as to impose upon
1o ba him,”” are questions of fact, to be left to the jury,as they

by his - must necessarily vary with the particular case. If fraudu-

by them, the prosecutor’s capacity and opportunities must be con-
sidered in determining his culpability.® It must also be remembered
that the statute assumes some defect in caution, for if there were
perfect caution no false pretences could take effect.t With this

1 Com. v. Henry, 22 Penn. £, 256— T. & M. 280 R. ». Jessop, 7 Cox C.C.

CHAP, XVIIL) FALSE PRETENCES. [§ 1189.

view accords a well considered English case, in which it was held
that the offence was made out where the defendant fraudulently
offered a £1 Irish bank note as a note for £5,and obtained change
as for a £5 note, even though the personfrom whom the change was
obtained could read, and the note itself upon the face of it clearly
afforded the means of detecting the fraud.! And it must be remem-
bered that the question of carelessness is to be determined fromthe
prosecutor’s stand-point. To obtain from a jeweller money, by
exhibiting a spurious jewel, might not be within the statute, while
it would be within the statute for the jeweller to offer the same
spurious stone to an ignorant customer. The simple and credu-
lous are as much under the shelter of the law asare the astute.’

§ 1189. Yet, on the other hand, carelessness so gross as to
amount to a submission to fraud, estops the prosecutor
from maintaining a prosecution Thus, in Massachu- o ®®
getts, in 1865, it was held that obtaining money from Zmounting.
the prosecutor on the ground that on a former occasion estops
he had not given due change, was not within the statute.® prosecutor.
And in North Carolina, in 1877, a pretence that * certain cotton
was good middling,” was held not within the statate, in a case where
the prosecutor, an expert, had on hand the means of detection.®

t R, p. Jessop, D. & B.442; 7 Cox fendant the watch, could net be swe-
C. C. 399, tained. The Teasoning of the court
£ See supra, § 1178, seems to have been, that if the prose-

- lent and false pretences were used, and goods obiained .

Woodward, J.

¥ People ». Crissie, 4 Denio, 529.
. Bee R. v. Roebuok, supre, § 1158 R.
v. Milla, supra, § 1183; People v. Btet-
son, 4 Barb. 151; infre, § 1189 ; and
seo Peaple v, Sully, 6 Parker C. R. 143,
Supra, § 1140, )

¥ Bee supre, § 147: Bavage v, Ste-
vens, 126 Mass, 207.

¢ B. v. Hamilton, 9 Ad, & EL (N.8.)
271; R. v. Woolley, 1 Den. C. C. 550 H
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399; D. & B, 422 ; Btate v. Milly, 17
Me. 211; Groenough, in re, 31 Vi, 279 ;
People ». Haynes, 14 Wend. 546;
Smith v. People, 47 N. Y. 303 ; Cowen
v, People, 14 I11. 348 Pecple v. Pray,
1 Mich, N.TI. 69. Grosscarelessness
is to be determined by the capacity of
the prosecutor. The woaker the mind,
the less stringent the rule. Ibid.; R.
v. Woolley, 1 Den, €. C. 559 ; Temp.
& M. 280.

3 Bowen v. Biate, 9 Baxt. 45, Ses,
however, Com. v Grady, 13 Bush,
285 ; supra, § 1160.

Cf. Criticism in 26 Alb. L. J. 105.

t Sep Bonmell v. State, 64 Ind. 498;
State v. Da Hart, 6 Bast, 222 ; Bucka-
lew v. State, 11 Tex. Ap. 352. Supra,
6§ 143-9.

5 Com. z. Norton, 11 Allen, 266,

§ State n. Young, 76 N. C. 258.

It was. held in New York, on a de-
murrer, that an indictment for obtain-
ing a watch from a persor, upon the
“false representation that the defendant
was a constable and had a warrant
against such person, issued by a jnstice
of the peace, for the crima of rape, and
that he would settle the same if the
person defrauded would give the de-

cator was guilty of rape, he was in
some degree ‘ particeps criminis’”’ with
the prisoner, and hence could make
out no cage ; and if he was not guilty,
the pretences were not sufficiently rea-
sonable to impose npon & pradent man
of average intelligence. People wv.
Stetson, 4 Barb. 151, 152; 8. P., Me-
Cord ». People, 46 N. Y. 470. EBee con-
tra, Perkins », Btate, 67 Ind. 270. Gf
People ». Williams, 4 Hill (N. ¥.), 5.
But this i3 not law where the proge-
cutor is simply the viotim of ignorant
terror, and endeazvors under its influ-
ence {0 buy off a supposiiitions prosecn-
tion, Com. ». Henry, 22 Penn. St. 253.
Supra, § 1161 ; R. v. Asterley, 7C. &
P. 191,
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§ 1190, If the defendant obtain the money by a false pretence,
knowing it to be false, it is no answer that by third par-

by prose. 1168 he had been entrapped into the commission of the
cuor smo  offence, if the prosecutor waived none of his legal rights.!
1t is otherwise, of course, wher the prosecutor is aware

of the falsity of the pretences, and does not dond fide part with the
goods. And carelessness or complicity amounting to consent, as we
have just seen, estops the prosecutor.? :
§ 1191. There may be cases where both parties employed
That prose. 13186 Tepresentations ; but if so, while each can be con-
cutor made  yioted on an independent prosecution, meither can set

Trap set

defence.

false repre-

sentations  up the other’s guilt as a defence to an indictment against

18 no bar,

himself if the transactions are discomnected® It may

be otherwize when the transaction is one of fraud against fraud.*
§ 1192. That gross eredulity is no defence is illustrated by the
prosecutions sustained against conjurors and fortune tel-
proseon.  lers.  Nothing but gross credulity could be imposed on
tor’s gross by guch pretenders; yet on behalf of those thus imposed

Nor ie

credulity.

on prosecutions have been sustained.

§ 1193. 'While a falso affirmation may be within the statute, such
" is not the cage with loose talk,® or the statement of vague

But . . s
“pragr  conjectural opinion.?
and loose

Thus, where a servant went into

talk are the prosecutor’s store, and said he wanted some money
pot within  for his master to buy some wheat, and the prosecutor

gta.tnbe

"R, o Ady, 7C. & P. 140. Bee
supra, 5§ 149, 917, 1038,

2 Supra, § 149.

3 Com. w Morrill, 8 Cosh, 571;
though see eonira, McCord ». People,
46 N. Y. 470; People v. Stetson, 4
Barhb. 151. :

1 Supra, § 140.

E R. v. Giles, L. & C. 502; 10 Cox C.
C. 44. Bee State v, Phifer, 656 N, C.
321 ; Miller ». State, 73 Ind. 88 ; Bowen
v. Biate, 3 Baxt. 45; State v. Mont-
gomery, 56 Iowa, 195; Johnson =,
State, 36 Ark. 242 ; and supra, § 1140,

90

3 . gave hun ten pounds, this was held not within the statute.®
And so where the indictment alleged that the defendant falsely pre- '

B Supra, § 1154; R. v. Hamilfon, 9
Adel. & EL (K. 8.) 271 ; Com. ». Henry,
22 Penn. Bt. 253 ; State v. Phifer, 65
N.C. 321; Jobnson v. State, 41 Tex. 65,

T R. ». Willigmson, 11 Cox C, C. 328.
Hee Btate v. Tomlin, 5 Dutch. 14; Peo-
ple ». Jacobs, 35 Mich, 36. Beo su-
pra, §§ 1154, 1160, as to * puffs,” The
guestion of how far an erronecns opin-
ion is a false statement is discnzzed at,
large in Whari. on Contracts, §§ 215,
259-63.

% R. v. Bmith, 2 Buss. on Cr, 312;.

Com. v. Barker, 8 Fhil. 613,

CHAP, XVIIL] FALSE PRETENCES. [§ 1195,

tonded that & sum of money, p'arcel of a certain larger sum, was
« due and owing” to him for work which he had executed for the
prosecutors, this was held not to be an allegation of a false pretence
of an existing fact, as the allegation in the Indictment might be sat-
isfied by evidence of a mere matter of opinion, either as regarded
fact or law, and that therefore the indictment was bad.l A loose
statement, also, that a third person owed the defendant, without
gaying how much, has been held not to be an adequate pretence.?

§ 1194. Thai the prosecutor was indebted to the de- ——
fendant for an amount equal to the value of a chattel ob- ness of
tained by the false pretences is no defence.®” But it is aprpe
otherwise when money is paid in satisfaction of a debt untnode-

actually due.

11. _Property included by Statutes.

§ 1195. As will be hereafter seen, under the statutes as first
drafted, only larcenous property is protected. By the Negottable
statutes now existing in most jurisdictions, however, paper with-
this Limit is obliterated, and the obtaining by false pre- statute. -
tences, both of land® and of written secarities,” is made indictable.

Under the New York statute, making it indictable to obtain by
false pretences “ signatures to a written instrument,” if'is neces-
gary, to constitute the offence, that the instrument should be of such
a character as likely to work a prejudice to the signer, though the
fact that it would have been void for fraud will be no defence.”

An indorsement of a negotiable promissory note is, in many juris-
dictions, withm the terms of the statute, and so is the signature to
contracts binding the signer.?

A cheque on a bank is a “thing of value” under the statute.’

1 R, ¢ Oates, 20 Eng. L. & Eq. §52;
Dears. C. C. 459 ; and see, also, R. v
Wakeling, R. & R. 504, where tha de-

- fendant, as an excuse for not working,

gaid he had “ no shoes,” wpon which
a pair wag given to him.

2 State ». Mages, 11 Ind, 154,

% Poople . Smith, 5 Parker C. B. 490.
Bee supra, § 884.

-

4 Infra, §1197.

& State v. Burrows, 11 Ired. 477,

& See supra, §6 1130, 1137 ; Baker v.
State, 14 Tex. Ap. 332.

7 People ». Crisgie, 4 Denio, 525;
Pecple v. Galloway, 17 Wend. 540.
See State ». Layman, 8 Blackt. 330.

3 Ibid. ; People v. Gates, 13 Wend.
811 ; People v. Chapman, 4 Parker C.

® Tarbox v, Biate, 38 Ohio St. §81.
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It is not necessary that any actual loss should be sustained by
the maker of the signature fraudulently obtained.!

£ 1196. Value, however, is a necessary essential of the article,
Thing ob- in order to bring it within the statute. Thus in Pennayl-
tained vania it was held that obtaining a receipt in discharge of
must be
of some a debt, by means of a worthless note of a broken bank,
vatue. is not within the 21st section of the Act of 12th July,
1842, the reasoning of the court being apparently that the reccipt
was a thing of no account, not being an extinguishment of the debt.?

Value, however, iz to be inferred from facts.* But no special'

value need be averred, unless required by statute.4
§ 1197. A false representation, as has been already mcldentally
noticed, used to induce a party to pay an honest lawful debt, is not

CHAP, XVIIL] FALSE PRETENCES. [§ 1198,

Mon
who held a proriissory note against J., which was due, Pmﬁil;fl "

called for payment, and with intent to defrand J. falsely istaction of
represented the pote to have been lost or burned up, within
whereby the latter was induced to pay 1t; it was held in- statute.
sufficient to sustain a conviction, as not showing any legal injury
resulting to J.!

§ 1198. It has been held that merely obtaining credit is no$
within tho statute in its original shape.® Thus where, & ai0n
to induce his bankers to pay his cheques, a defendant account
drew 2 bill on a person on whom he had no right to draw, sustain in-
and which had no chance of being paid, in consequence ™"
of which the bankers paid meney for him, the statute was held not
to cover the case, because he only obtained credit, and not any

specific sum on the bill3. Bat when the money or goods ultimately

within the statute.” And where an indictment charged that T.,

R. 56; State v, Thatcher, 35 N. J. L.
445 ; Btate ». Blauvelt, 38 Ibid. 306,
Ellars », State, 25 Ohio St. 385. But
see B. v. Danger, D, & B, 307; 7 Cox
C. C. 303, whers it was held thai the
English statnte does not cover the cases
of inducing another party to indorse a
note. And pee R. ». Brady, 26 Up.
Can. Q. B, 13, Infra, § 1838, )

! Btate ». Pryor, 30 Ind. 350, Infre,
§ 1200.

% Moore v. Com., & Barr, 260.

@, secretary of & burial society, was
indicted for falsely pretonding ihat a
death had oceurred, and so obtaining
from the president an order on the
treasurer as followa :—

" Bolion United Burial 8oclety, No, 23,
*¢ Bolton, September 1st, 1853,

*Mr. A. Entwistls, Treasurer,—
Please pay the bearer £2 10s., Green-
halgh, and charge the aame to the above
society.

* Robert Lord,

t Benjamin Beswick, President.”

1t wad held that this was a valuable

. seourity under the 7 & 8 Geo. IV, ¢. 29,
8. 53, aa explained by the 6th section
of the same statute. R.».Greenhalgh,

92

26 Eng, L. & Eq. 570; Dears. C. C.
267; 6 Cox C. C. 257,

A railway ticket is a * chattel,’”” and
the obtaining it by false pretence from
a servant of the company, so a8 to ena-
ble the holder to travel on the line, ig
an obtaining a chattel by false pretence,
within the stat. 7 & 8 Geo. IV. . 29, 5.
53. R.wv.Boulion, 2 C. & K. 917; 8.
C.;, 1 Den. C. C, 508. Bui see as to
this point, supra, § B78.

8 Com. ». Coe, 1156 Mags, 481. See
supra, § 955.

¢ Infra, § 1221,

5 Supra, § 1184; R. ». Williams, 7
C. & P. 304; Com. v. McDuffy, 126
Maszs. 467; Com. ». Henry, 92 Penn,
8t. 263 ; People v. Thomas, 3 Hill, 169 ;
State v. Hurst, 11 W. Va. 54.

In Com. v. McDuffy, Loxd, J,, said :
“*We are not aware that the precise
guestion now presented hag ever been

coneidered by this court : and we have

not been able to find any decision in
any court of last resort that a party
may be eonvicted of the crime of ohtain-
ing property by falze pretences when
he has obtained nothing in value which
he would not be entitled to as of right.
Com, v. Drew, 19 Pick, 179; Com. v.

Jeffriea, 7 Allen, 568 ; Rex v. Williams,
7 C. & P. 354; Peaple v. Thomas, 3
Hill, 169; Com. ». Henry, 22 Penn.
8. 253; People v. Getchell, § Mich.

496 ; Com. ». Thompson, 3 Penn. Law |

Jour. 250 ; People v». Genning, 11
Wend. 18; 2 Russ. on Cr. 312; 1
Bishop’s Crim. Law, § 525 ; 2 Thid. § 442.
We are, of course, not to be understood
as deciding that 2 mere protence of
indebledness, by the person from whom
the property is obtained, is sufficient;
nor is anything which we decide to be
constrned as in conflict with the well
established rule of law, that & party is
to be presumed to intend all the natural
and ordinary consequences of his acts,
gnd frand and falsehood are always
evidence tending to show that the party
had a dishonest purpose; and the
question for the jury to decide is,
whether, upon all the facts and eir-
cumstanees, the defendant had an in-
tent to defraud and effected thai pur-
pose, and whether, in erder to accom-
ptish it, he made use of frandnlent
representations and succeeded by
means of guch representations. We
think, therefore, that the defendant
should have been allowed to offer evi-
denee in support of the facts upon which

hig prayers are predicated, and the
jury ghould have been insirncted that,
if proved, the defendant was entitled
to an acquittal, and for this reason the
exceptions must be sustained.” B.P.,
Com. . Thompson, Lewis C. L. 197;
Com. v. Henry, 22 Penmn. Bt. 253 ; State
». Hurst, 11 W. Va. 54; Btate v. Gil-
lespie, 80'N, C. 396. And see Mouldén
v. State, b Lea, 577 ; Jam1son v. State,
37 Ark, 445.

In R. ». Williams, 7 C. & P, 3564, C.
owed D. a debt, of which D. could
not get payment. B., a servant of D,
obtained from C.’s wife two sacks of
malt, saying that D. had bonght them
of C. S. knew this to be false, but
took the malt to D,, his master, so that '
he could be paid the debl duwe him
from C. Tt was ruled that if 5. did
nol intend to defrand C., but merely
to put it into his master’s power to
compel C. to pay him a just debt, 8.
ought not to be convicted of obtaining
the malt by false pretences.

1 People r. Thomas, 3 Hill (N. Y.},
168. ' :

2 R, v, Eagleton, Dears, C. C. §15;
§ Cox C. C. 559,

* R, v. Wavell, 1 Moed. C. C. 224.
Bee B. v. Bryan, 2 F. & F. 567.
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- _pass on the credit so obtained, the statutory offence is consummated,!
and even for the eredit, the defendant may be convicted of an attempt.?
§ 1199. The statute includes the obtaining of a chattel not in
Goods not existence when the pretence was made, if the pretence is
b the time continuous,’ Thus where the defendant, by false pre-
_are within  tences, induced the progecutor to enter into a contract to
statute.  hyild and deliver a van for a certain sum of money, and
the prosecutor, on the faith of these pretences, built and delivered
‘the van in pursuance of the original order, although there was a
question as to countermanding the order after the building, and
before the delivery, the offence was held to be made out. It was
ruled that, to bring the case within the statute, it is not necessary
that the chattel should be in existence when the false pretence is
made, if the pretence is a continuing one, so that the chattel is
made and delivered in pursuance of the pretence ; that the question
whether the pretence i3 or is not such a continuing one is one of fact
for the jury, and that in this case there was evidence from which
the jury might infer that the pretence was continnous.
§ 1200. When the goods have been obtained, only an intent to de-
fraud need be proved, and not an actual defranding ;* and

Actual in-~ . ]
jury to hence it is not necessary to charge loss or damage to the
oviner need prosecutor, the offence being complete when the goods

poved-  gre obtained by false pretences, with intent to cheat and
defraud.® .

§ 1201. We must, in this relation, recall the doctrine already laid
Goodsmust 90WD i Tespect to larceny, that the prosecution fails if
Eglt'}g;'&i 0 it appear that the goods obtained, at the time of obtain-

the defend. ing, belonged to the defendant, either jointly or severally.?

:']“];m“; This rule applies equally to prosecutions for false pre-

CHAP XVIIL] FALSE PRETENCES. [§ 1205,

§ 1202, It has been already seen that the prefences
need not be made, or the goods obtained, by the defend- h;::l been
ant personally, but that it is sufficient if he be represented g, defend.
in this respect by agents directed by himself.* At the :}:‘& :‘j‘fn‘;
same time, the defendant is not criminaily responsible for with his
acts of independent third parties in the subsequent use,
without any privity with him, of instruments of fraud constructed
by him? And the goods must be obtained * according to the wish -
or t gain some object of the party who makes the false pretence.”

§ 1203. While it is immaterial whether the property was obtained
by an absolate or a conditional sale,* yet the statute do?s Proporty
not apply where only the use of a chattel passes, as must pase,
casea of bailment or hiring® or where possession only mere use of
passes, not property.$ And if only possession passes '
and not property, and the property is afterwards feloniously appro-
priated, then the party taking may be guilty of Iarceny, in which
case the cheat ordinarily merges in the felony.”

Delivery of property either actual or constructive, to the defend-
ant, must be proved.?

§ 1204. As we have seen, property not larcenous was not at first
covered by the statutes, and hence the words  money,” Property
« goods,” ¢ property,” have been held not to include"ugt larcea-
“ doge”® or “land.”® Tt ig otherwise, however, by spe- Timin

cial statutes in most jurisdictions.™ statute.

12. Where the Offence is iriable.

§ 1205. Cheats by false pretences being often, from their very
nature, spread over several jurigdictions, it may become important

Perkins v. Btate, 606 Ind. 320; Canter

Goods mﬁst *

member of
s firm ; mor

tences in all cases involving partnership accounts.® The

taken ona  prosecution, also, does not lie when the taking was under

%lt:‘l? of honest claim of title.?

-1 R. v. Kenrick, 5 Q. B. 49; R. ».
Abbott, 1 Den. C. C. 273, Suprq, §
1180.

t Supra, §§ 173-199,

? R. ». Martin, L. R, 1 €. C. 56; 10
Cox C. C. 383.

4 Thid.

& R. v. Bloemfield, C. & M. 537.

§ Poople v. Herrick, 13 Wend. BY.
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See parallel rulings in forgery and lar.
ceny, supra, §§ 696, T14, 739, 887. But
aee, on the gquestion of fucri causa, Com.,
v. Harley, 7 Met, 462.

7 See supre, § 935.

"R, v. Evans, L. & C. 252; 9 Cox
C. C. 238.

9 Supra, § B84, and cases cited, §
1197 ; People v. Getchell, 6 Mich, 496.

! See supre, § 1171.

% See supra, §§ 160-9, 1179.

8 Lord Campbell, C. J., R. ». Gar-
rett, 6 Cox C. C. 260; Dears. 232; 22
Eng. L. & Eq. 607; supra, § 279 ; infra,
§ 1207 ; and see to same effect, People
v.” Parish, 4 Denio, 1563; Willis ».
Feople, 19 Hun, 84. '

4+ Com. v, Lincoln, 11 Allen, 233.

& R. ». Kilham, L. R. 1 €. C. 261.
See R. ». Crossley, 2 M. & Rob. 17;
Cline . SBtate, 43 Tex. 494,

8 State v. Anderson, 47 Iowa, 142:

v, State, 7 Lea, 349,

7 Supra, § 964 ; State r. Vickery, 19
Tox. 3236, As to merger, see R. ». Mar-
tin, London Law Times, Dee. 13, 1879,
p.-109,  Infra, § 1344

§ Bee Parker, er pgrte, 11 Neb. 309 ;
Morgan v. State, 42 Ark. 131.

* R. ». Robinson, 8 Cox C. C. 115;
Bell C. €. 34, '

¥ State ». Burrows, 11 Ired. 477.

1t Supra, § 1185, In Indiana boarding
and lodging are within the statute.
Blate v. Snyder, 66 Ind. 203,
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to determine before what court

the offence is to be tried. In

‘answering this question, the following points will be of use ::—
§ 1206. Where a false pretence is uttered in A., and the money

Venue, in

obtained in B., the venue may be laid either in A.or B!

cases of  This, in Kuogland, is finally settled by statute, which,

conflict, may

be latd in - however, is in this respeet only affirmatory of the com-
any place  mon law.?  In several instances it has been held that the

forum that first takes cognizance of the offence, whether
it be the forum of the uttering of the pretence, or that of the for-
warding of the goods, attaches to itself jurisdiction.?

of offeoce.

1 Bee supra, § 288. In Btewart o,
Jessap, 51 Ind. 413, it was held that
the place where the geods were ob-
tained alone had jurisdiction, Im
Norris ©. State, 25 Oh. 8t. 217, it was
held that the place where goods were
delivered to & carrier had jurisdic-
tion,

The guestion of conflict of jurisdio-
tion in sidch cases is examined supra,
§§ 279, 284, 288, and more in detail in
an artiele in Crim, Law Mag. for Marah,
1885,

C., the defendant, in a begging let-
tor, which contained false pretences,
and was addressed to P., who resided
in Middleses, requested him to put a
letter, containing a post-office order
for money, in a post-office in Middle-
sex, t0 be forwarded to the defendant’s
address in Kent. It was ruled that
the venue was rightly laid in Middle-
sex, as C., by directing the money or-
der to be sent by post, constituted the
poatmaster in Middlesex ageni io re-
ceive it there for him. R. v. Jones, 1
‘Den, C. C. 551 ; 4 New Sess. Cas. 353.

Bee further, R. #. Leech, Dears. C.
C. 642; T Cox C, C. 100; R. », Stand-
bury, 9 Ibid. 94; L. & C. 128. Com-
pare R. v. Cooke, 1 F. & F, 64. Supra,
§ 288,

In B, v Holmes, L. R. 12-Q. B. D,
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23; 40L. T. N. 8, 540 (cited supra, §
288}, itwas held that the English conrts
hiad jurisdiction in & case where the
etter containing the false pretence was
mailed in England and received in
France, tha money being gent from
France to England,

¢ Supra, § 288; Pearson », Me-
Gowran, 5 D. & R. 616; 3 B. & C.
700.

% Supra, § 263. Bee thiz ruled as to
the forum in which the pretences were
nttered in Skiff v, People, 2 Parker C,
R.139; R. v, Cooke, 1 F. &F. 64; R,
v. Leech, 36 Eng. L. & Eq. 539 ; Dears.
C.C.642; TCox C, €. 100;: and a=z to
the forum in which the money wus ob-

tained in R. ». Jones, 1 Den, C. C,-

551; 4 Cox C. C. 198, where the
county in which money was mailed to
the defendant, living in  another
eounty, was said to have jurisdiction.
In R. v. Garret, 22 Eng. L. & Eq. 607;
6 Cox C. C. 260; Dears. C. C. 232:
People », Adams, 3 Demio, 190; 1
Comst. 173 ; Com. ». Van Tuyl, 1 Mete.
(Ey.} 1, it was heid that the place of
the receipt of the property has juris-
dietion, although the pretence on
which the money was obtained was
uttered in anbther State. Supra, §
288,

CHAP, XVIIL]
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§ 1207. When the pretences were uttered in one place, and the
goods obtained by an agent in another place, the principal
way be tried in the latter place! Hence, as we have poaopic,
Just seen, a non-resident principal, who in a foreign land v place of
utters a false pretence, is responsible in the land in which
such false pretence is used to obtain goods by an agent under the
principal’s directions, though such principal was not personally
present in the latter Iand until after the goods were obtained.?

§ 1208. Unless made 30 by statute, the common law

doctrine of asportation has no application to cheats by

false pretences.3

Prinei:

agent’s act.

Docirine of
asportation
does not
apply.

18. Indictment.t

§ 1209. All the parties concerned in the offence may be joined
88 co-defendants.® And, as has already been seen, evi-
dence under a joint indictment that one of them, with fendanis
the concurrence and approval of the other, made the M3y be

false pretences charged, warrants the conviction of all.s

Beveral de-

joined,

Parties who have concurred and assisted in the fraud maSr be eon-
victed as principals, though not present at the time of making the
pretence and obtaining the money or goods.? .

§ 1210. An indictment averring that the defendant did ¢ falsely

and feloniously pretend,” etc.,Is at common law bad.® In

Technical

those States, however, as in New York, where the offence averments

is a felony, the averment is

. TIECER8ANY.
of course essential,

“ Designedly,” when in the statute, must be inserted.? The word
*“ pretend” Is indispensable, though the word * falsely,” according

U Supra, § 279.

¢ Supra, §§ 248, 279 ; and also Peo-
ple v. Adams, and R. ». Garrett, supra,
§ 1203 ; R. ». Jones, 1 Den, C, C. 551 ;
4 Cox C. ¢, 198.

® R. wv. Stanbury, L. & C. 128; 9
Cox C. C. 94.

¥ For Forms see Whart. Prec.,, 528
et seq. '

& 1 Gabbet Cr. Law, 214, 215.

§ Supre, § 1171 ; Com. ». Harley, 7T
Met. 462,

¥OL. IL,—

T B. v. Moland, 2 Moed. C. C, 276.
Bee supra, § 223. Whart, Cr. PL &
Pr. §§ 221 o seq.

B R. v. Walker, 6 C. & P. 657.

? State ». Baggerly, 21 Tex, 757.
Seo Wharton’s Precedents, 528 e seq.,
as to the importance of this averment,

‘*Enowingly” is essential in Texas.
Maranda v. State, 44 Tex. 442, See,
generally, infra, § 1224; Mathena s.
State, 156 Tex. Ap,473.
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to the English practice, is not essential, the truth of the pretences
being subsequently negatived. It is much safer, however, to insert
it, and it3 omisgion has been held in this country fatal.?

§ 1211. The party injured must be described with the same
Party in.  B¢curacy as has been shown to be requisite in larceny.®
Jured must  Any yariance in his name is atcommon law fatal. What

be de-

scrived as  are variances are elsewhere considered.*

in lareeny.

Pretence to

§ 1212. Pretences alleged to have been made to a firm

tis  are proved by showing that they were made to one of the

pretence to
principal.

firm;® and a pretence made use of to an agent, who

communicates it to his principal, and who iz influenced by

it to act, is a pretence made to the principal.® A pretence made to

A.in B.s hearing, by which mouey is obtained from B., may be

laid as a pretence made to B.* Money paid by or to an agent is

rightfully laid as money paid by or to a principal.® And so where
money is paid to the wife for the husbapd.?

§ 1218. The pretences must be apecially averred,® though their

Pretehees

omission is now in England cured by verdict. But at

must be -~ common law they must be accurately and adequately sot

averred

epecially,  forth, so that it may clearly appear that there was a
false pretence of an existing fact.l!

1 R. v. Airey, 2 East, 30.

t Hamilton ». State, 16 Fla. 288.

 SBee supra, § 977.

i Whart. Cr. Ev. § 91,

¢ Btoughton v. State, 2 Ohio Bt. 562,

& Supre, § 1171 ; Whart. Cr. Ev, §
102; R. v, Lara, 1 Leach C. C. 647 ; 6
T. R. 565 ; Com. », Gall, 21 Fick. 515;
Com. ¢. Harley 7 Met. 462. Bee, also,
R. v. Reely, 2 Den. C. C. 68; R. =
Tully, % C. & P. 227 ; R. ». Dewey, 11
Cox C. C. 1156 ; Com. v. Bagley, 7 Pick,
279 ; Com. v. Mooar, Thach. C. C. 410;
SBtoughten ». Btate, 2 Ohic S 662;
Britt v, Btate, # Humph. 31; Whart.
Cr, Ev. §§ 91 ef seq. :

7 R. v. Dent, 1 C. & K, 249,

The money of a benefit society,
whose rules were not entolled, was
kept in a box, of which E., one of the
atewards, and two others, had keys;
the defendant, on the false pretence

98

that hiz wife wag dead, which pretence
he made o the clerk of the society in
the hearing of E., obtained from the

" hands of K., eut of the box, five
pounds ; it was held that in an indict-

ment the pretence might be laid as
made to E., znd the money a3 the
property of “*E, and others,” ob-
tained from E. R.v. Dent, 1 C. & K.
249, :
& Whart. Cr. Ev. §§ 94-102.

® R. v, Moseley, Leigh & C. 92. See
R. v. Carter, TC. & T. 134; Bandy v.
Btate, 60 Ala. 58, Infre, § 1227,

W R v Mason, 2T. R. 681; R. v,
Henshaw, L. & C. 444; R. ». Gold-
smith, 12€ox C. C. 479; L. R.2C. C.
74: R. v. Jarman, 14 Cox C. C. 48; 38
L. T. N, B: 460; Btate ». Jaekson, 39
Conn. 229. Bee People v. Cline, 44
Mich. 290.

W Ibid. ; R. v. Henshaw, L. & C. 144 ;

CHAP, XYVIIL]
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§ 1214, If the pretences explain themselves, and require no

innuendoes,! it is enough to state

9 Cox C. C. 472 ; Bonunell v. State, 64
Ind. 498. See State ». Dickson, 88 N.
C. 643 Hirghfield v. Btate, 11 Tex.
Ap. 207.

The pretences were held ipade-
quately stated in an indictment in
which the first count charged that C.
unlawfully did falsely pretend to P.
that he, C., was sent by W. for an
order to go to T. for a pair of shoes,
by means of which false pretence he
did obtain from T. & pair of shoes, of
the goods and chattels of T., with in-
tent to defraud P, of the price of the
gaid shees, to wit, nine shillings, of
the moneys of P. The second count
charged that he falsely pretended to
P. that W. had said that P. wasto give
him, the defendant, an order to go to
T. for a pair of shoes, by means of
which false pretenee he did obiain
from T., in the name of P., & pair of
shoes of the goods of T., with intent to
defraud T. of the same. R.w Tully,
8C, & P. 221—Gurney ; though com-
pare R. v. Brown, 2 Cox C. €. 348—per
Pattegon, J.

An indictment was alse held defec-
tive in a case where it was charged
that C. falsely pretended to P., whose
mare and gelding had strayed, that he,
C., would tell him where they were,
if he would give him a sovereign down.
P. gave the sovereign, but the prisoner
refused to tell. It was said that the
fudietment should have stated that he
pretended he knew where they weore.
R. v. Douglass, 1 M. C. C. 462.

In a case already cited on the mer-
jta, the indictment charged that C.,
contriving and intending to cheat P.,
on a day named, did falsely pretend
to him that he, C., then was a captain

them in the terms in which they

in her Majesty’s fifth regiment of
dragoons ; by means of which false
pretenoe he did obtain of P. a valu-
able security, to wit, an order for the
payment of £500, of the valuaof £500,
ihe property of P., with infeut tocheat
P. of the same; whereas in truth he
(C., the defendant) was not, at the
time of making such false pretence, a

‘cepiain in her Majesty’s regiment ; and

tha defondant, at the time of making
such false pretunce, well knew that he
was not acaptain. This was held suf-
ficient after conviction and judgment.
It was held not necessary to allege
more precisely that the defendant made
the particnlar pretence with the in-
tent of obtaining the security; nor
how the particular pretence was calcu-
lated to effect, or had effected, the ob-
taining ; and it was further held that
the trath of the pretence was well
negatived, it appearing .sufficiently
that the pretence was that the defen-
dant was a eaptain at the time of his
making such pretence, which was the
fact denjed ; and that it was unneces-
sary to aver expressly that the security
wad unsatisfied, at any rate since 7 Geo.
IV. c. 64, 8. 21, the objection being
taken after verdiet, and the indict-
ment following the words of the sta-
tute creaiing the offence. Hamiltonw,
R. (in error}, 8 A. & E. (N. 8.) 271;
10 Jor. 1028; 16 L. J.M. C. %; 2Cox

¢ C.11.

D. was one of many persoms om-
ployed whoze wages were paid weekly
at a pay-table. Onone occasien, when

'D.’s wages were dug, C. said to a lit-

tle boy, ** I will give you & penny if

you will go and get D.’s money.”* The

boy innccently went to the pay-iable,

1 See infra, §§ 1220, 1303,
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‘were expressed to the prosecutor at the time of the frand.! DBut

verbal exactness is not required, as it is enough if the

Substan- . . .
tial vari.  effect be substantially given ;* nor need all that was said
gnee Is be siated if the operative pretence is averred.? But a

variance between the indictmentand the evidence as to the

effect of the pretences, will be fatal.® It iz not necessary to set

out, as in forgery, the tenor of a bad note by which property is
obtained.® But if set out, a variance may be fatal.®

§ 1215. The relation of the fraud to the bargain, in cases-of

sale, must appear.” Thus it was held insufficient, in an

relation of indictment for the sale of a spurious watch as genuine,

pretence 10 o aver merely that S., the defendant, falsely pretended to

In bargains

bargain

must be the prosecutor ¢ that a certain wateh which he, the said

averred,

and said te the treasurer, I am come
for I.’s money :** and D.’s wages were
given tohim. He took the money to
C., who was waiting outside, and who
gave the boy the promised penny: it
was ruled that C. could not be con-
victed on the charge of obtaining the
money from the treasarer by falsely
pretending to the treasurer that he, C.,
- had aothority from D, {o receive Lis
‘money, or of obtaining it fromn the
treasurer and the boy, by falsely pre-
tending to the boy that he had such
anthority, or of obtaining it from the
boy by the like false pretences to the
boy; though he might be eonvicted
on » count charging him with fraadn-
Iently obtaining it from the ireasurer
by falsely pretending to the treasurer
that the boy had thia authority. R.
v. Botcher, Bell C, C. 8 ; 8 Cox €. C.77.
I 2 Bast P. C. ¢. 18, &. 13, pp. 837,
838. Bee Com. v. Hulbert, 12 Met.
446; Glackan r. Com., 3 Mete. (Ky.)
232; Btale ». Webb, 26 Iowa, 262:
‘Btate v. Eagon, 86 N. C. 674. Infre, §
1219. If they are not self explaining,
their meaning must be supplied. In-
Jra, § 1220, .
2 R. v. Beott, cited in R. ». Parker,

2 Mood. C. G. 1; 8C. & P. 825; Btate
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8., then and there. had, was a gold watch, by means

v. Call, 48 N. H. 126. 7Infra, § 1219.
In R. ». Powell, 51 L. T. N. &, 713,
Huddleson, B., adopied from R. o
Giles, 34 L. T. 50, M. C,, the following
from Blackburn, I.: * It is et requi-
site that the falge pretence he made by
exact words if the idea be conveyed.”
As to wordless and obsenre pretences
see supra, § 1170, i

% R. ». Hewgill, Dears. C. C. 351;
Cowen u. People, 14 Iil. 348. Bee
Kirtley =, State, 38 Ark, 543,

* Whart, Crim. Ev. § 131 ; R. ». Ples-
tow, 1 Camp. 404; R. . Bulmer, L. &
C. 476; 9 Cox C. C. 492; R. ». Speed,
46 L. T. N. 8, 177 ; Com, », Pierce, 130
Mass. 31; Btate ». Locke, 35 Ind. 419 ;
Btate v. Anderson, 47 Iowa, 142; Wal-
lace v. Btate, 11 Lea, 542; Jones ».
Btate, 8 Tex. Ap. 648; Marwilsky ».
State, 9 Ibid. 377; Litman v. State,

"Ibid. 461 ; Kirtley v. Btate, 38 Ark. 543.

5 Infra, § 1217,

8 Infra, § 1233. N

T R. ». Reed, 7 C. & P. 843; R. ».
Martin, L. R. 1C. C. 56; State ».
Philbrick, 81 Me. 401 ; Com. v, Jeffries,
7 Allen, 54%; Enders ». People, 20
Mich. 233 ; State v. Orvis, 13 Ind. 569 ;
Btate ». Anderson, 47 Iowa, 142, As to
cangal relations see supra, § 1175 ef seg.

CHAP. XVIIL.] FALSE PRETEKCES. [§ 1215.

whereof said S. then and there unlawfully, etc., did obtain from.
said B. (the prosecutor) sundry bank bills, etc., of - the value, etc.,
with intent the said B. then and there to cheat and defraud of the
same ; whereas in truth acd fact said watch was not then and there
a gold watch, and said 8. then and there well knew that the same
was not a gold watch, to the damage,” ete.! ¢ The indictment,”
said Dewey, J., ¢ does not allege any bargain nor any colloquies as
to a bargain for a watch ; nor any propositions of B. to buy, or of
the defendant to sell, a wateh ; nor any delivery of the watch, as
to which the false pretences were made, in the possession of B., as

" a consideration for the money paid the defendant., It seems to ug

that when money or property is obtained by a sale or exchange of
property, effected by means of false pretences, such sale or exchange
ought to be get forth in the indictment, and that the false pretence
ghould be alleged to have been with a view fo effect such sale or
exchange, and that by reason thereof the party was induced to buy
or exchange, as the case may be.’?

In fine, when the case is one of sale or exchange, the indictment
should set forth the sale or exchange, and aver that the false pre-
tences were made with a view to effect such sale or exchange, and
that by reason thereof the party was induced to part with his pro-
perty ;> and when 2 false token or writing was the pretence, the
indictment must aver that the defendant delivered the token or writ
ing, to the prosecutor, who took it in exchange for the goods.* In
New York the law is less stringent;® and where an indictment for
obtaining: prcrperty under false pretences charged that the prisoner,
with an intent to defraud one A, G., Jr., did falsely pretend and
represent to the said A. G., Jr., for the purpose of inducing the
said A. G.,Jr., to part with a yoke of oxen, of the goods and chat-
tels of the said A. G.,Jr., that,” etc., ¢‘ by which said false pretences
he,” the prisoner, ¢ then did unlawfully obtain from the said A. G.,

1 Com. v. Strain, 10 Met. 521 ; 5. P., Philbrick, 31 Me, 401 ; Enders v. Feo-
Com. v. Lannan, 1 Allen, 590, ple, 20 Mich. 233,
2 Com. v Strain, suprs. See Com. r, 1 Wagoner v. Btate, 90 Ind. 504.

Nazson, 9 Gray, 126 ; Com. v. Jefiries,
7 Allen, 54%. Ae¢ to bad pleading of
false agency, see R. v, Honshaw, L. &
C. 444,

¥ R.v. Reed, 70. & P. 848; Btate ».

But see Raker ». State, 14 Tex. Ap.
332, .

* & Bkiff v. People, 2 Parker, C. R.139.
See R. ¢. Martin, L. B. 1 C. C, 56 ; Com.
v. Howe, 132 Masz. 250; BState ». Jor-
dan, 34 La. An. 1219.
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Jr.,”’ the oxen mentioned ; it was held thai there was a gubstantial
averment that the prisoner had obtained the property from the pro-
secutor by means of the false pretences made, and the latter’s
belief therein, and that the indictment was not defective in that

particular!

! Clark ». People, 2 Lansing, 330,
See to same effect, State ». Vanderbilt,
3 Dutch, 328; Btate v. Alphonse, 34
La. An. 3; Baker z. State, 14 Tex. Ap.
33%  Infre, § 1227.

An indietment alleged that G. de-
-gighedly and unlawfally did pretend
to N. that A. wanted to buy cheess of
N. and had sent . to buy it for him,
and that a ceriain paper described,
purporting e be a ten dollar hill en
the GHlobe Bank, in the city of New
York, was a good bill, and of the value
of ten dollars ; by means of which false
protences said G. unlawfully obtained
from gaid N. forty pounds of cheese, of
the value of fonr dollars, and sundry
bank bills and silver coing ameunting
to and of the value of six dollars, with
intent to cheat and defraud ; whereas
the gaid A. did not want to buy cheese
of 2aid N., and had not sent G. to him
for that purpose, and the paper was
not a good bill of the Globe Bank, in
the city of New York, and was not of
the valize of ten dollars, but spnrious
and worthlegs. It was held, on motion
in arrest of judgment, that the false
pretences set forth were such as might
have been effectunal in accomplishing a
frand en N., in the manner alleged ;
that neither the omission to allege that
@, knowingly made the false pretences,
nor the omission to mentien any person
wlom he intendad to defrand, rendered
the indictment bad; and that there
was no objection to the indictment on
the ground of duplicity. Com. v. Hul-
bert, 12 Met. 446.

. In Com. . Coe, 115 Mass. 481, an in-
102

dictment was sustained which alleged
that the defendant falsely pretended
that a certain certificate of shares of
corporate gsiock was good and gennine,
and of value as security for & loan of
monay which J. F., the prosecutor, waa
induced to make to him thereon. The
pretended certificate was then set forth,
a&nd purported to be a certificate that
the said J. F. was the owner of the
shares of stock which it represents,

*“The offer of the certificate for sach
a purpose,’’ said Wells, J., **is a rep-
resentation that it is what it purporta
to be unpon its face. Cabot Bank .
Morton, 4 Gray, 1586, Com. », Btone, 4
Met, 43. The indictment sufficiently
sets forth in what manner Ferris was
defranded by means of the certificates.”

It was farther held that the f*cer-
tificate is an instrument complete in
itzelf, and requires no forther allega-
tiong to fully set forth the right or
contract of which it is a symbol, as
was necessary in Commonwealth ». Ray,
3 Gray, 441, and Commonwealth ».
Hindz, 101 Mass. 203, And besides,
this offence consists in the use of false
tokens, and not the forgery of a written
instrument.”

It was also held * unnecessary that
the indictment shonld set forth in its
terms, or by description, the cheque
received for the loan, It is presumed
to have been given and received as
payment of the sum of money agreed to
be lent. Itz designation as a ‘chegque
and order for the payment of money?
sufteiently indicates itg charaoter ; and
as adescription of the property obtained

CHAP. XVIIL]
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~ §1216. The amount of property stated by the defendant to

belong to him must be proved as laid. Thus, where the

Defend-

averment was that the defendant represented a firm, of snvs alle-

gation of

which he was a member, to be then owing not more property

must be

than three hundred dollars, and evidence was given of & [yoved as
representation by him that the firm did not then owe laid,
more than four hundred dollars; this was held to be a fatal

varianee.!

A pretence that the defendant “had in Macon seven thousand
dollars” bas been held not sustained by proof of a pretence ¢ that
he had seven dollars less than seven thousand in a bank in Macon.”’2

§ 1217. In an indietment setting forth that a bad and spurious

note or coin had been passed by the prisoner on the prose-

Bpurious or

cutor, it is not necessary to set forth the note at large or pad note or

specifically to describe the coin® “ When the setting

eoiu need
not be get

out the instrament in the indictment,” said Wilde, C. J., out ab

« gannot afford the court information, it is unnecessary that

BTZE.

it should be set out. Here it is alleged that a certain piece of paper
was unlawfully and falsely represented by the prisoner to be a good
and valid promissory note, whereas it was not so. It appears to
me that all the cases show that where the instrument has been
required to be set out in the indictment, something has turned on

the construction of the paper.”™

by the false pretenses, would be good.
Commonwealth, v. Brettun, 100 Mass.
206.™ '

It may algo be considered as settled
by the same court that a false pretence
is none the lesg a frand because ob-
tained in the form of a loan. Common-
wealth ¢. Lincoln, 11 Allen, 233 ; Com.
v. Coe, 115 Mass. 481.

An indietment alleging that the
prisoners falsely pretended to A. that
some soot which they then delivered to
A. weighed one ton and seventeen owt.,
whereas it did not weigh one ton seven-
teen gwt., but only weighed one ton and
thirteen cwi., they well knowing the
pretence to be false, by means of which
false pretence they obtained from A.

But the purport or generic desig-

8., with intent o defraud, is good,
and aufliciently deseribes an indictable
falge pretence. R. v. Lee, L. & C. 418;
9 Cox C. C. 460. See supra, § 115%;
and see Whart, on Cont. § 232 o seq.

! Com. ». Davidaon, 1 Cush. 33. See
Todd ». Btate, 31 Ind. 514.

¢ 0’Connor ». State, 30 Als. 0.

* Supra, §§ 1128, 1162 infra, § 1222;
R. v. Coulson, 1 Den. C. C. 593 ; 4 Cox’
C. C. 227; T. & M. 332; State v. Boon,
4 Jones (N. C.), 463; State », Dyer, 41
Tex. $20. See Baker ». Btaté, 14 Tex.
Ap. 332 o

4 R. v. Conlston, u¢ supra.

Where itis charged in the indictment
that the prisoner obtained the property
upon the geourity of his promissory
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§ 1220.] CRIMES. [BOOK II.

nation must be accurately stated.) -Thus if an indictment for at-
tempting to obtain money under false pretences charge the attempt
to have been by means of a paper writing purporting to be an order
for money, and the instrument as stated in the indictment cannot be
considered to be such an order, it is bad.?

§ 1218. It is not necessary o prove the whole of the pretences.

When pre. ch.a.rged; proof of part, and that the property was ob-
ga:gf.'c% are tained by force of such part, is enough.? And the prin-
only part  Ciple derives support from tho practice in the analogous

;ﬁgﬂe‘g‘? cases of perjury and blasphemy.4
Verbal ze. § 1219. As has been already seen, if the eﬁ‘ect of the

euracy not pretences be rightly laid, a variance as to -expression is
e immaterial®  But the offence must be substantially
averred.® o

§ 1220. When the false pretences consist in words used by the
: . respondent, it has been .said to be sufficient to set them
and definie. 0Ub in the indictment as they were uttered, without un.
paps prop- derta.king to explain tl{eir meaning.” But this must be
planation is taken with some qualification, since, as in perjury and

1
oA libel, it is proper and necessary that language otherwise

note, throngh false and frandulent rep- ». Btate, 55 Miss. 513; State ». Vor-
resentations as o his ability to pay the beck, 66 Mo 168. Swpra, § 1168;

same, an averment of his meglect to
make payment of the note is not essen-
tial. Clark », People, 2 Lansing, 330.

? Com. ». Stone, 4 Met. 43; Com. »,
Coe, ut supra. Infre, § 1233,

2 R. ». Cartwright, R. & R. 106. Sev
folly, Whart. Cr. P1. & I'r. §§ 184 ef seq.

* K. v Hill, R, & R. 190; R. ». ady,
7C. & P. 140 ; R. v. Hewgill, Dears.
315; 24 Eng, L. & Eq. 556; R. v. Eng-
lish, 12 Cox C. C. 171; State v. Mills,
17 Me, 211 ; State ». Dunlap, 24 Ihid.
77; Com, ». Merrill, 8 Cush. 571 ; Peo-
ple v. Stone, 39 Wend. 182; People v.
Haynes, 11 Ibid. 566 ; 8kiff v». Peopls,
2 Parker C. R. 13%; People v. Oyer &
Terminer Court, 83 N. Y. 436 ; Pscple
v, Blanchard, 90 Ibid, 314; Com. ».
Daniel, 2 Pars. 333; Britt ». Staie, 9
Humph. 31; Cowen b. Feople, 14 IIL
348 Beasley ». Etate, 53 Ala. 20; Smith

104

Whart, Crim. Ev. § 131.

¢ Lord Raym. 886 ; 2 Canp. 138-9;
Cro. C. C. Tth ed. 662; State v, Has-
kall, 6§ N, H. 352; Com. v». Eneeland,
20 Pick. 206. JInfra, § 13186.

5 Supra, § 1214 ; State ». Vanderbilt,
3 Datch. 328; State ». Goble, 60 Iows,
447.

¥ State v. Lambeth, 80 N. C. 393.

7 State v, Call, 43 N. H. 126. See
Bkiff ». People, 2 Parker C. R, 139,

In a ecase already cited to another
point, the indjetment siated that, by
the roles of a2 benefit society, every
free member waa entitled to five pounds
on the death of his wife, and that the
defendant falsely pretended that a
paper which he produced was genuine,
and contained & true account of his
wife's death and burial, and that he
Jurther falsely pretended that he was

CHAP. XVIIL] FALSE PRETEKCES, [§ 1222,

unintelligible sbould be explained for the instruction of the court.!
Otherwise & court in error or arrest of judgment could not sy that
the pretences constitute an indictable offence.

§ 1221. The description of property obtained is required to be
the same as in larceny? But unless required by statute the indiet-
went need not allege that the property was of any par- Deseription
ticular value® When, however, the punishment depends of property
upon value, some value should be alleged,’ a variance as Lihodv fn
to such value being immaterial if within the statute.®

If a signature to negotiable paper be obtained, it must be siated
as such.® }

‘An indictment need not state all the property which the defend-
ant obtained by the false pretences set forth.

§ 1222. The property obtained must be identified so as to protect
the defendant in case of a second prosecution.?. Thus, Property
where an indictment for obtaining the signature of & per- obtained
gon to a deed of land did not allege that the grantor in b
the deed owned or claimed any title to the land conveyed "2t
thereby, and a description of the land was in the most general terms,
as certain land in the State of Texas and United States of America,
and the date of the deed was nowhere averred, so that it would be
impossible to identify the instrument; and it did not appear that
the deed would tend to the hurt or prejudice of the grantor, and

there wag no averment that the deed could not be more particularly

entitled to five pounds from the society
by virtue of their rule, in consgequence
of the death of his wife; by means of
which. ‘“last false pretence” De ob-
tzined money ; this wag held good. R.
z. Dent, 1 C. & K, 249.

I 8ea People v. Oyer & Terminer
Court, 83 N. Y. 436.

2 Bee supra, § 977; and gee Com. v.
Howe, 132 Mass. 250 ; State v. Kube,
20 Wis. 217; Treadawsay v. Btate, 37
Ark. 443 ; Jamison », State, Ibid, 445,
Ladd ». State, 17 Fla. 215. That a
deseription as a ““ certain lot of dry
goods” is inadequate, see Redmond v.
State, 35 Ohio St 81.

3 People v. Stetson, 4 Barb. 151-2;

State v. (tillespie, 80 N. C. 396 ; Whart,
Cr. PL. & Pr. § 215. See, also, Com. v.
Lincoln, 11 Allen, 233,

1 Supre, §§ 882, 951 e seq.; Whart.
Cr. PL. & I'r. § 215; State +. Ladd, 32
N. H. 110,

5 Supra, §§ 951 et seg.

¢ State ». Blauvelt, 38 N. J. 386.
Supra, § 1195,

“ Cheque for the payment of money®”
is & gufficient description. Com. v, Cos,
115 Mass. 481, But see Bonnell e
State, 64 Ind., 498,

! Com. ». Davidson, 1 Cush. 33 ; Peo-
ple v. Parish, 4 Denio, 153. Bee Bkiff
». People, 2 Parker C, R. 139.

# Baker v. Btate, 31 Ohio St. 314,
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described, it was held, that in these particulars the indictment was
defective.! (Gloods, as a rule, should be deseribed with the same
particelarity as in larceny.?

§ 1223, I.t is necessary to state whose the property was at the
Owner fime.® <« Qf the moneys of B.” is a sufficient allegation
must be of- ownership. A special property is sufficient to sue-

tain an averment of ownership.®

§ 1224. It is necessary for the pleader to negative specifically
Protenecs the f‘zilae pretences relied oun to sustain the indictment ;8
r’?e?z?t.ﬂvii but if th? proof be adequate as to the offence, though

- only coming up to a portion of the pretence averred in
the indictment, a conviction is good.? In fact, as is well eaid by
.Lord Ellenborough, “ to state merely the whole of the false pretence
is to state a mattter generally combined of some truth as well as
f‘alsehdod.”s Where, however, there are several distinet pretences
1? is better to negative each pretence specifically in the indictmentj
since if only one of the pretences thus negatived, be well laid and,
be proved on trial to have been the moving cause of the transfaer of
property from the prosecutor to the defendant, the rest may be dis-

regarded.?

1 Dord ». People, 9 Barb. 671.

¢ State v. Reese, 83 N. C. 637.

® R. o, Mariin, 3N, & P. 472; 8§ Ad,
& El. 481 ; R. », Norton, 8 C. & P, 196 :
8ill ». R., Dears, C. C. 132; 1 El. & Rl.
563. Bee State v, Lathrop, 15 V1, 279 ;
Halley v. State, 43 Ind. 509; State ».
Levi, 41 Tex. 543.

Under 8 & 9 Viet, c. 109, 5. 17, an
indietment charging that the prisoner,
by frand in playing at cards, did win
from A. s aum of money with intent to
cheat A., need not necessarily allege
that the money won was the property
of A. R. v, Moss, Dears, & B. O, C.
104. But an indictment for a con-
spiracy to obtain goods by false pre-
tences, not staling whose property the
goods were which it was the object of
the conspiracy to obtain, iz bad in
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arrest of judgment. R. rv. Parker, 2
G. & D. T09: 3Q. B. 292,

4 R. ». Godfrey, Dears, & B. 426; 7
Cox C. C. 392.

& Supra, §§ 932 et seq. ; Mack v, State,
63 Ala. 138, )

§ R. v."Perrott, 2 M. & 8. 379 ; Red-

mond . Btate, 35 Obio St. 81 ; Tyler .
State, 2 Humph. 87; Amos v. State, 10
Ibid, 117 ; Btate ». Webb, 26 Iowa, 262,
The negation must be specific. Keller
v. State, 51 Ind. 111; State v. Bradley,
68 Mo. 140,
* ¥ Supra, § 1218; R. ». Hill, R. & R.
190; Com. v. Morrill, 8 Cush. 571;
People ». Btone, 9 Wend. 182; People
v. Hayxnes, 11 Ibid. 565; State v. Smith,
8 Blackf. 489.

¥ R. v, Perrott, ot supra.

9 See Whart. Crim, Ev. §§ 131-3.
Supra, § 1218.

CHAP. XVIIL]
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§ 1225, The defendant’s knowledge of the falsity of the pre-

tences is material,) and hence must be averred, unless

Seientsr

the pretences stated are of such a nature as to exclude must be

the possible hypothesis of the defendant’s ignorance o

£ averred.

their falsity.2 A reckless statement of a fact of which the narrator
is ignorant may be equivalent to a statement he knows to be falze.?
§ 1226. An intent to defraud must be averred and proved ;¢ but
it is not necessary, in England, to state, to use the lan- y ... 4o
guage of Lord Denman, C. J.,* « that the false pretence defraud

musk in

was made with the intention of obtaining the thing, if 14 somc way

be proved that in fact the party charged did intend to

‘1 Supra, §& 1165, 1185, 1210. BState
z. Blauvelt, 35 N. J. L. 306.

Thus an indictment for obtaining
money under false pretences must al-
lege that the defendant knew the false-
hood : “falsely and fraundnlently” is
not enough, R, . Henderson, 2M. C.
G. 192 ; Car. & M. 328 ; State r. Brad-
ley, 68 Mo. 140. Suprs, § 1185. But
where the indictment alleged that the
defendant * did unlawfally falsely pre-
tend,’* etc., it was held that the omis-
gion of the word * knowingly’’ was no
ground for arresting the judgment. R,
». Bowen, 4 New Sess. Cas. 62; 13 Q.
B. 790 ; 3 Cox C. C. 483,

f R. v. Philpetts, 1 C. & K. 112; R.
». Keighley, Dears. & B. 145; 7 Cox C.
C. 217; Com. v. Speer, 2 Virg. Cases,
65; State ». Bradley, 68 Mo. 140;
though see Com. ». Blumenthal, cited
Wharton’s Pree. 242; and Com. wv.
Hulbert, 12 Met. 446, Bee, as to gene-
ral pleading of scienter, Whart. Cr. Tl
& Pr. § 164, That * designedly’’ im-
plies a scienter, ves Siate v, Snyder, 63
Ind. 203, '

% Supra, § 1185. See Reese Mining
Co. ». Swith, L. R. 4 H. L. 79. Infra,
§ 1246.

3 Supra, § 1184; Poople ». Gelch-
ell, 6 Mich. 496; Scott ». People, 62
Barb. 62.

The intent to defraud is not sufi-

8 ppeaT.

ciently set forth in a statement that A.
did unlawfnlly attempt and endeavor
frandulently, falsely, and unlawfully
to obtain from the Agricaltural Cattle
{psurance Company a large sum of
money, to wit, £22 10s., with intent 1o
cheat and defrand the eompany. R-z.
Margh, 1 Den. C. C. 505; T. & M. 192;
3 New Hess. Cas. 9%,

5 R, v. Hamilton, 2 Cox C. C.11; 9
Ad. & EL (N. 8.) 276; cited fully
supra, § 1213, That the omission of
the allegation of intent iz met fatal
after verdict, under statute, see State
v. Bacon, 7 Vt. 21%; Jim v, State, 8
Humph. 603. That it is no variance
that the proof goes enly to a pariof
the money, to which the intent to de-
fraud relates, gee R. ¢, Leonsard, 3 Cox
C. C. 284; 1 Den. C. C. 304.

Under the English statates the fol-
lowing ralings have been made, which
are applicable to the corresponding
statuteg in thig conntry.

Under 7 Goo. IV. c. 64, s. 21, an .
indiotment for obtsining goods by
means of false pretences, with intent
to defraud a specified person, was bad,
nanless it stated whose property the
goods were, and the defect’ was mot
aided after verdiet. R. v. Marlin, 3
N.&P.472; 8A & E. 481; 8. P, R.
». Norton, 8 C. & P. 196.

By 14 & 15 Viet. o. 100, 8. 8, it
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obtain the thing, made the false pretence, and did thereby obtain it.
I am by no means sure that it is necessary even to prove that the
representation was made with the particular intent.”

An intent to defraud a firm necessarily includes an intent to de-
fraud each of its members, and hence it is enough, when a firm is
defranded, to aver an intent to defrand a member of the firm,!

An intent laid to defraud any one baving an interest in the pro-
perty is enough.? )

An averment that A. “ did receive and obtain the said foods of
said B. from said B. by means of the false pretences aforesaid, and
with intent to cheat and defraud the said B. of the same goods,” has
been held a sufficient averment that the goods were designedly
obtained.® But there must be a specific averment of intent to

OHAP, XVIIL]) FALSE PRETENCES. ’ [§ 1227,

by which the conclusion was reached is usually matter-of argument,
not of pleading.! At the same time, there must always Obaining
be something sufficient to show that the party defranded “vY o
was induced to part with his property by relyinguponthe poioce
truth of the alleged false statements.* And it is not, as a Tustbe
general rule, as has been seen,’? enough to aver false state- N
ments as to the value of property sold, and then to aver the obtan-
ing of money. A sale of the property should be averred, as the
chain conhecting the other averments.*

A delivery of the property must be averred, as the result of the
false pretences, in all cages in which the prosecution rests upen such
delivery.? . |
" Obtaining from A.’s wife, on A.’s directions, supports an aver-

defraud.*t .

§ 1227, The property must be distinetly averred to have been
obtained by means of the pretence.® But the process of regsoning

ghail be sufficient, in. an indictment
for obtaining property by false pre-
tences, to allege that the defendaut
did the act with intent to defraund,
without alleging the intent of the de-
fendant to be to defraud any particu-
lar person. By sec. 25, every objection
to an indictment for any formal defect
apparent on the face thereof ghall be
taken hefore the jury shall be sworn,
It was ruled that sec. 8 did not render
it unnecessary, in an indictment for
obtaining money by false pretences, to
state whose property the money was,
and that the omission was not s format
defect within sec. 25, §ill ». R,, Dears.
C.C.132;1EL & Bl 553. 24 & 25
Vict. ¢. 96, 8. 88, renders an allegation
of ownership unnecessary,

1 Stoughton ». State, 2 Qhio St. 562.
Bee supra, §§ 743, 1212,

‘2 Mack v, State, 63 Ala. 138,

% Com. ». Hooper, 104 Mass. 549.
But ace supra, § 1210,

4 Com. v. Dean, 110 Mass. 64.

In this eage it was said by Morton,
J.: “The indictment does not charge
any offence with the precizion requisite
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in eriminal pleadings. There is no
sufficient allegation that the defendant
obtained the signature of SBears te the
note with an intent to defraud. The
intent to defrand is an essentizl ele-
ment of the erime intended to be
charged, and must be distinetly averred
by a proper affirmative allegation, and
nol by way of inferenee or argument
terely. Com. v, Lannan, I Allen, 590,

““ Fhe concluding clause that ‘go the
jurors aforezaid, npen their oaths afore-
said, do say and present the said Dean’
‘in the manner aforesaid, designedly,
by a false pretence and with intent to
defraud, obtained the signature of said
Sears,’ is a statement of a legul con-
clasion from the facis previously
charged. 'The conclusicn does not
follow from the premises. The only
allegation of an intent to defraud is
made argumentatively, and as a legal
inference from facts statefl, and that
inferenes is unspund. Com. v. Whit-
ney, 5 Gray, 86; B. v. Rushworth, R.
& R. 317.» .

* R. v. Eelleher, 14 Cox C. C. 48;
21Ir. L. R. Q. B. D, 11; Ladd ». State,

17 Fla. 2155 State ». Lewis, 26 Ean.

123 ; Pendry v, State, 18 Fla. 181;

Cook v. State, 83 Ind. 402,

t R, ». Hamilton, 9 Ad. & EL, {N. 8.)
271; Com. v. Hulbert, 12 Met. 446;
Com. #. Cov, 115 Mass. 481; State v.

Hurst, 13 W. Va. 54; Baker ». Btate,

14 Tex. Ap. 332. See supre, § 1215,

Tt is gaid in Missouri that the phrase,
“ by eolor of said falae pretence,’ is
bad. State r.Chunn, 19 Mo, 233, See
R. v. Airey, 2 East, 30.

% State v. Philbrick, 31 Me. 401;
Com. v Strain, 10 Met. 521 ; Nerris v.
State, 25 Ohio 8t. 219 ; Btate v. Sgun-
ders, 63 Mo. 482, See Com. v. Par-
menter, 121 Mass. 354; Epperson o.
State, 42 Tex. T9; State v.. Green, 7
Wis. 676 ; State v, Orvis, 13 Ind, 569.

8 Supra, §§ 1216, 1216.

¢ Supra, § 1215. _

In an averment that B, *was in-
duced, by reason of the false pretences
g0 wade as aforesaid, to purchase and
receive, and did then and there pur-
chase and receive of the said A.”
certain property,. *“and to pay and
deliver, and did pay and deliver there-
for, and as the price thereof,” certain

goods, sufficiently charges that B, was

jnduced by the false pretences to pay
and deliver, and that induced by false
pretences he did pay and deliver, and
in not defective for mot repeating the
words ‘‘then and there’’ before the
words ** to pay and deliver,” or bufore
the words ‘‘did pay and deliver.”
Com. ©. Hooper, 104 Mass. b49.

The allegation of ** a sale on credit,”
is supported by proof of a sale for s
note payable in forr menths. Com. v,
Davidson, 1 Cush. 33. Supra, § 1180,

The indictment need not charge that
any false -token or conmterfeit letfer
was nsed, even where false token or
writing i aliernatively used im the
statute. Skiff ». People, 2 Parker C.
R.139. Supra, § 1179,

6 State ». Philbrick, 31 Me. 401;
Com, v. Strain, 10 Met. 521; Com. v.
Launan, 1 Allen, §90; Com. v. God-
dard, 4 Ibid. 312. See, alzo, Com. .
Jeffries, T Ibid. 549; Com. ». Linsoln,
11 Ibid. 233. Supra, § 1180.

It is not a fatal error thyt the ob-
taining of the signature to a promis-
sory note, and the obtaining the monay
on the same, are stated to be on two
distinet days, Com. v, Frey, 50 Penn.
-Bt. 245, )
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§ 1232] : CRIMES. - [Book 1I.

ment of obtaining from Al And so oblaining by an agent supi)orts
an averment of obtaining by the prineipal.® '
Varying § 1228. Counts varying the pretences, and counts

,‘;g';g;:‘;;gfy varying the parties defrauded, may be jeined.?

14. Attempts.

§1229. The general law as to attempts is elsewhero fully dis-

- cussed.* So far as concerns the particular offence now under con-
sideration, one or two speeial points are to be noticed.

By statute in England and in several of the United States,

By statute there may be a conviction of an attempt under indict-
conviction
Iﬂ]a&' be

ad of at- is 1 issl '
g of this ia not permissible. Hence we have a number of re.
der indict- ported cases where there was a convietion of tho attempt

t f i indi
;‘j]'l‘ple%‘; under the ordinary indictment for obtaining goods by

ofence.  falge pretences.

Couviction  § 1280. In attempts, the question of prudence or im- |

may be had
irrespective prudence of the prosecutor does not arise ; and a convic.

r - .
tors pro. . tion may be had where there was g fruitless attempt to
dence. obtain goods by a false pretence.® :

§ 1231. The same distinction applies where only credit on ae-
Attempt count is shown to hafre been secured. It bas been
may be already seen’ that an indictment for the consummated

ELaI1T 3
whre only offence cannot be sustained when only a ecredit on ac-
grbﬁ;:i ?onnt was obtained. But under these circumstances, as

- 15 elsewhere more fully noticed, the defendant may be
convicted of an attempt.® :

§ 1282. It is for the jury to determine whether the attempt was
Question of rfaally made. Thus, where C., being employed at a hos-
?;T-ejﬂf; is pltal,.wrote to the prosecutor, as manager, for a small

" quantity of linen, not saying it was for the hospital, and

1 R v. Mogeley, L. & C. 92, R, ». Hensler, 11 Cox C. C. 570; R.z,
£ Supre, § 1212; Sandy ». State, 60 Francis, L. R. 2C. C, 128; 12 Coxz C.
Ala. 58; Bozier v. State, 5 Tex. Ap. C. 612.
220. ¢ R. v. Roebuck, g R
. . v ; R.v. Ball
» Oliver v.State, 37 Als. 134, Whart. supra. Swpra, § 100,
Cr. PL & Pr. § 285. T Supra, § 1198,
* Bee supra, §§ 173 e seq. ® E. v. Eaglston, Dears. C. C, 615 ; 6
5 R. v. Rocbuck, Dears, & B. 24; 7 Cox C. C. 559. Supra, § 1159.
Cox C. C.126; R. v. Ball, C. & M. 249 ;
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ment for the substantive offence, though at common law ™

CHAP, XVIIL] PALSE PRETENCES. 1§ 1285.

the goods were really ordered for himself, but not sent; on an in-
dictment for an atterapt to obtain them, the question left to the jury
was, whether he ordered the goods as for and on behaif of the hos-
pital or in his own name, there being no evidence of an intention to
pay cash, but evidence of the absence of such intention.!

§ 1288, In an indictment for an attempt to obtain by a false
written instrament, & variance a8 to character of the m- General
strament is fatal. Thus, it has been ruled that where the character

T . of instro-
indictment charges the instrument to be a money order, o FT
be desig-

and the proof does not sustain this, a conviction is er- bedes
roneous.® But the instrument need not, if correctly
designated, be set out.? '

' § 1284, Nor is it sufficient baldly to aver an “ attempt,” without
in some way stating the means. Thus, an indictment Means of
was held bad which stated that A. did unlawfully attempt aitempt
and endeavor to obtain from B. a large sum of money mewen

(stating it), with intent to cheat and defraud B.*

15. Receiving Goods obtained by False Pretences.

§ 1285. At common law, persons receiving goods knowing them

to have been fraudulently obtained by false pretences Recelving

will be indictable as accessaries after the fact, if the guodseo
obtalned is

obtaining be a statutory felony ; or, if participants in the a5
original design, as principals, where the obtaining is a

statutory misdemeanor. By statutes in England and elsewhere,
however, such receiving is made a substantive offence. To sustain
a conviction, in any view, it is necessary to prove that the defendant
knew that the goods were obtained by false pretences.®

1 R. ». Franklin, 4 F. & F. 94. 4 R, v. Margh, 1 Den. C. C. 505; T.
¢ B. y. Cartwright, R. & B. 106, Su- & M. 192, Supra, §§ 190 et seq.

pra, §6 190 et seq., 1217, & R. v. Rymes, 3 C. & K. 327,
# R, v, Conlson, T. & M. 332; 1 Den.

C. C. 592. Supra, § 1217.
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CHAPTER XIX.
FRAUDULENT INSOLVENCY.

Y. FravnuLeNT CoRvEYAKCRS, Beereting or assigning must be

Under statute Eliz. making fraud- acinal, § 1240,
- ulent conveyances is indictable, Intent or scienter must be shown,
§ 1238, § 1241,

II SECRETING GooDs.
Becreting goods made indictable
by recent statutes, § 1239,

I, FRAUDULENT CONVEYANCES,

§ 1238. By the statute 18 Eliz., which makes void all convey-
Under stat. 31C€8, ete., with intent to defraud creditors, it is provided
ute Bliz.  ghat the parties to any  such feigned, covinous, or fraud-
raking . . . .
fraudulent ulent feoffment, gift, grant, alienation, bargain, convey-
ance jsm.  Auce, bonds, suits, judgments, executions,” ete., ““which
dictable. 3t any time shall wittingly and willingly put in use, avow,
maintain, justify, or defend the same, or any part of them as true,
simple, and done, had, or made bond fide, and upon pood considera-
tiona; or shall aliene or assign any the lands, tenements, goods,
leages, or other things before mentioned, to him or them conveyed,
a8 is aforesaid,” besides the civil penalty, * being lawfully con-
victed thereof, shall suffer imprisonment for one balf year without
bail or mainprise.” By statute 27 Eliz. the same provigien is ex-
tended to those concerned in similar devices to defrand purchasers.!
Similar statutes have been adopted in several States of the Ameri-
can Union.

In a leading case reported under the statute of 13 Eliz. it was
held in arrest of judgment, by Maule, J., delivering the opinien of
his brethren, that an indictment lies under the act for a fraudulent
alienation of real estate.?

! Bee 2 Russ. on Crimes, 315; Rob- rapicy, mey be eonsulted Steph. Dig,
erts’s Digest Brit. Stat. 204 ; 1Chitty’a €. L. art. 388 ; Brett, ex puarte, L, R. 1
Btat. 385. Ch. D. 151.

£ R. v Smith, 6 Cox C. C.81. Asto’ 1 See, for form of indictment, Whart.
the Engligh statute on fraudulent bank- Preo. 518, '
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II. SECRETIRG GOODS.

§ 1239. By statutes in force in many States, the secreting of
goods with intent to defraud creditors is an.indictable Secreting
offence. To constitute this offence it is necessary that goode is
there should be,— _ E}Z'ti,fhig'by

1st. An actual frandulent secreting, assigning, or con- Statute.
veying of goods, etc., or & fraudulent reception of the same.

2d. An intent to prevent such property from being made liable
for the payment of debts, or, in case of reception, a guiity knowl-
edge of such intent.! '

§ 1240. 1st. T'here must be an actual secreting or assigning of
the goods. It is not enough that the debtor, to his cred-
itor’s face, refuses to surrender property which the Secreting

. or assigm-
creditor claims. Thus it was held that a refusal of a iog must

defendant to deliver up a watch to the sheriff’s deputy be actaal
was not within the statutes.? The object of the law is not to make
a man indictable who resists process, since for this another procedure
exista, but to prevent the secret and covinous disposal of property
in such & way as to elude the pursuit of the law and baffle an exe-
cution. A pointed illustration of this is the case of a trader, who,
after obtaining credit by stocking his store with goods, either hides
such goods until such time as he may be able, without suspicion or
disturbance, to convert their proceeds to his own, use, or consigns
them to auction under such covers as may enable him to turn them
into cash without his creditors’ knowledge. It would seem, from
analogy to the statutes of Klizabeth, that the offence would continue
to be indictable, even if a consideration were received, if the intent
to defrand were proved,

1 Bee State ». Marsh, 36 N. H. 195;
Com. ». Damon, 105 Masa. 580. Under
a recent English statute, see ruling in
R. ». Rowlands, L. R. 8 Q. B. D. 530;
44 L. T. (N. 8.) 286 ; where it was held
that in such cases the guestions for the
jury were: ¢ (1) Did the defendant,
either subsequent to the judgment be-
ing obtained against him, or within
two months before the date of any un-
gatisfied judgment, remove or conceal

voL. IL—38

his goods? (2} Did he do so in defraud
of the particular creditor who had ob-
tained the jndgment? (3) Does the
fact of his having done so, coupled
with the guneral evidence in the case,
satiefy the jury that his intention was
to defraud any and every person to
whom he might be indsbted?” Bee
London Law Times, May 27, 1882, p. 59.

¢ People . Morrison, 13 Wend. 399.
Bee People v, Underwood, infra,
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§ 1241, 23. An intent must be shown to prevent the property

. Jfrom being made Uable for the payment of debts; or,in

::it::;:ror case of recetvers, & guilty knowledge of such intent.! It
mustbe  js not enough that the debtor’s object was to give a pref-

erence to & particular creditor.?
When “all creditors’” are protected by the act, as ¢creditors,”
it seems, may be classed even those whose debts are mot yet due.*
Under such a statute it is unnecessary that the prosecutors should

be judgment creditors.*

. The fact of indebtedness of some kind, however, on the part of
the defendant, must be distinctly averred.®
The federal statute, making it indictable to obtain goods by false
pretences three months prior to bankruptey, has been held uncon-
stitutional, a8 not limited to acts in contemplation of bankruptey.®

! Sge Com. ». Brown, 15 Gray, 18%;
Com. w Btrauvglord, 112 Mass, 289.
. Selling property with intent o defrand
the lien holder is, in some Btates, made
indictable. Nixon v. State, 55 Ala.
120 ; Robberson ». State, 3 Tex. Ap.
502. ’

% Com, v. Hickey, 2 Parsons, 317.

% Johues ». Potter, b 8. & B. 519,

4 Puople v. Underwood, 16 Wend.
b44, citing Wigging ». Armstrong, 2
John. Ch. 144.

Thus, in New York, Bronsem, J.,
said (— :

*The language of the act plainly
extends to all creditors, and I can per-
eeive oo sufficient reason for restriet-
ing its comstruction to such creditors
as have obtained judgments for their
demands. The frandulent removal, as-
gignment, or conveyance of property
by a debtor, which the legizlature in-
tended to pmnish criminaliy, usually
takes place in anticipation of a judg-
ment, and for the very purpose of de-
feating the ereditor of the fruits of his
recovery. If there muat first be a
judgment before the erime can be com-
mitted, the statute will be of very
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little pablie importance. Thiz is not
like the case of a creditor seeking a
civil remedy against a frandulent debior.
There the creditor must compleie his
title by judgment and exeention, be-
fore he ean control the debtor in the
dieposition of his property ; he must
have a certain elaim upon the goods
before he can inguire into any alleged
frand on the part of the debtor. But
this is # public prosscution, in which
the creditor has no special interest.
The legislature hag relieved the honest,
debtor from imprisonment, and sub-
jeoted the frandulent one to punish-
ment, az for a criminal efence. The
crime consists. in assigning or other-
wise disposing of his property, with
intent to defrand a ereditor, or to pre-
vent it from being made liable for the
payment of his debts. - The public of-
funce is complete, although no creditor
may be in a condition to question the
validity of the transfer in the form of
a civil remedy.”” Ibid. Bee, for forms,
Whart, Preo. 507 ef seg.
§ Stats v. Robinson, 9 Foster, 274,
6 7. 8, v. Fox, 95 U. 8. 670,

II1. QarTH.

I¥. PARTY TO BE CHARGED.

PART II1.
OFFENCES AGAINST SOCIETY.

—p—

CHAPTER XX.

" PERJURY.

L WiLroL.
Offence muat be wilful, § 1245,
II. Faise AND CORRUPT.

t Fulsely’’ 18 knowingly affirm-
jng without probable eause, §
1246,

Probable cause {8 to be estl-
mated {rom defendsnt’s stand-
point, § 1247,

Adwmissible to prove mistake
induced by erronecus repre-
sentations, § 1248,

Apd so when sdvised by coun-
gel, § 1249,

General evil intent may consti-
tute corruption, § 1250,

Form of osth is immaterial, If
legal, § £251.
No matter if oath was on voir

Proceedings need not have been
strietly regular, § 1258,

Perjury may be befera court-
marshal, § 1259,

Dounts as to - ecclesiastfcal
courts, § 1260.

Grand jury may administer oath,
§ 1281,

But otherwise unanthorized offi-
cer, § 1262,

Officer acting as such primd
Jfacie competent, § 1263,

Perjury not extra-territorially
punishable, § 1264.

State magistrate under Act of
Congress may administer oath,
§ 1265,

And so justice of the peace and
of arbitrators under rule of
arbitration, § 1266.

dire, § 1252. VI. In PROCEEDIRG AUTHORIZED EY

Two defendants capnol  be
joined, § 1253,

Perjury though witness Is incom-
petent, § 1254,

And though he be a volunteer,
§ 1255,

V. BErore o COMPETENT OFFICER.

The falso swearlng must have
been in praceedings authorized
by law, § 1256,

Officer or court administering
the oath must have been com-
petent, § 1257,

Law.

False awearing must be in pro-
ceeding aunthorized by law,
§ 1267, ' )

Juror ipdictable for false swear-
ing on woir dire, § 1268.

Voluntary falee affidavits are not
perjury, § 1269.

But otherwise as to statutory
aflidavit, § 1270,

Party may he gmlty of perjury
in his own caee, § 1271,

Mo perjury in void euit, § 1272,
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Nor on oath as to foture offieial
conduct, § 1278,

When neceesary to aver addi-

* tional facts, § 1274,

State court has ordinarily no
Jutisdiction of false swearlug
in federal courts, § 1275,

VI IN MaTThE MATERIAL.

False swearing must have been
in matier maferial, § 1278,
But circumstantiality of detail

may be material, § 1247,

And so testimony as to credit of
witness, § 1278,

And so witness’s answora on his
owun eross-examination,§ 1299,

Inadmissibility no test of imma-
teriality, § 1280,

Admisslon not conclusive as to
matertality, § 1281,

Primé facle materiality is soff-
cient, § 1283,

Irrelevant opinions not subjects
of perjary, § 1283,

Muteriality is for conrt, § 1284,

VIIL. INDICTMENT.
1. Wilful and Corrupt.”

“ Wilful"” and * Corrupt” must
be charged, § 1286,

2 Sworm before Compelent Juris
diction, )

Oath muset be properly set forth,
§ 1287,

Detailed authority of record court
need not be given, § 1288,

Otherwise with spectal statutory
officer, § 1289,

Juriediction must be averred, §
1200,

And 50 as to time and Place, §
1201,

8. I a Fudicial Procecding.

Judicfal proceeding must he
averred, § 1202, :

Proceedings must appear regu-
lar, § 1203,

Bui curable irregularities are
not fatal, § 1204,

Otherwise as to essentlal con-
ditiona, § 1295.

By present practice only such
averments ueed be introduced,
§ 1296,
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4. Sefting out of False Mutter.

Verbal exactness as to sworn
matter is not essential, § 1297.

** Bubstance” and * effect’” are
enough, § 1208,

Only alleged falsities meed be
pleaded, § 1209,

B, Negativing of False Matter,

Negution of false matter should
be express, § 1300,

Several assignments may be
incorporated in one count, §
1301,

‘ Belief”” must be specificaily
negatived, § 1502,

Awmbiguities mazy be cleared by
innuendoes, § 1503.

8. Materiality.

Materiality wust appear on

record, § 1304,
IX, EvibENcE,

Oath must be eorrectly averred
and proved, § 1305,

Whole of tcstimony [s o be
coneidered, § 1306,

Bubstance of assignment must
be proved, § 1307,

One witness enongh to prove
testimony, § 1308,

Answers in chancery and deposi-
ftions to be proved by jurat,
§ 1309.

Parol evidenee admissible not-
withetanding testimony was
reduced to writing, § 1510,

Lost fnstrament may be proved
by parol, § 1311,

Jurat of officer administering
oath may be proof of oath, §
1312. .

Bubstantial variance as to evi-
dence is fatal, § 1313.

Records muzt be literally given,
§ 1314,

Not necessary to prove appoint-
ment of officer, § 1315.

Proving one assignment is suifi-
eient, § 1516.

Defendant’e contradictory oath
not suflicient preof of falsity,
§ 1317.

Facte admiesible to Infer eor
rupt motive, § 1318,

CHAP. XX.]

One witnese Dot enough te
prove falsity, § 1319.

Credibility of witnesses is for
jury, § 1320,

Witness may be dispensed with
when there is adequate docn-
mentary falsification, § 1321,

Some one asslgnment should be
adequately falsified, § 1322,

Necessary onlky that there should
be subetantial faleification, §
1323.

Perjury not to be prosecuted
durlng peadency of civil suit,
§ 1324,

All explanatory facts dre admis-
gible, § 1325,

Entire record should be proved,
§ 1326,

Defendant’s character for truth
is admissible, § 1527,

PERJURY.

[§ 1244.

X. ATTEMPTS.
Attempte at perjury are indict.
able, § 1828,
XI. SUBORNATION OF PERIUEY.
To subornation corrupt motive
is essential, § 1328,
Testimony must be material, §
1330,
Indictment must aver sclenter, §
1531.
XTI. ATTEMPTS TO STBORN : Digsoan-
iN@ WITNES8 FRoM APPRAR-
ING.
Attempts at subornation are In-
dictable, § 1332,
And so of diesuading witness
from attending, § 1333.
XIII. FABRICATSON OF EviDENCE, §
13234,

§ 1244, PErIURY, as the offence, modified by statute, is now
generally defined, is the corrupt assertion of a falsehood, pignition.
under oath, or affirmation, and by legal aathoricy, for
the purpose of influencing the eourse of law. Or, to give a defini-
tion drawn from the older commeon law authorities, it is the wilful
assertion as to & matter of fact, opinion, belief, or knowledge, made
by & witness in a judicial proceeding as part of bis evidence, either
upon oath or in any form allowed by law to be substituted for an oath,
whether.such evidence is given in open court, or in an affidavit, or
otherwise, such assertion being known to such witness to be false,
and being intended by him to mislead the court, jury, or person
holding the proceeding.! Perjury is at common law-a misdemeanor.?

’

1 Thig definition is substantially that
given by the English Commissioners in
their draft report made in 1879, and to
sustain it may be cited: 1 Hawk, c.
69, 8. 1; 3 Inst. 164; Bac. Ab. tit.
* Perjury ;”’ Burn's Justice, tit, ** Per-
jury ;>* Step. Ivg. C. L. art. 135; 3
Ruoss, on Cr. 5th Am. ed. 596 ; State v,
Tappan, 1 Foster, 5§; Pickering’s
Cage, 8 Grat. 628; State #. Brown, 7%
N. C. 842 ; State ». Dodd, 3 Marph.
226 ; Btate ». Ammon, 3 Murph. 123;

Martin ». Miller, 4 Mo. 47; Pankey v.
People, 1 Beam. 80 ; De Bernie v. State,
1% Ala. 23; Jackson ». State, 1 Carter
(Ind.}, 184 ; McOregor v. Btate, Ibid.
232; People ». Collier, 1 Mich. 137;
Nelson . State, 32 Ark. 193.

2 3 Inst. 163-5; R. v. Johnson, 2 Show.
1; Steph. ©, L. nete vii. InR.v. Hodg-
kiss, L. R. 1C, C. 212, Kelly, C. B.,
held that false étatutory affidavitz made
a8 & prerequisite io cbiaining a legal
statng, as distingnished from falze
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§ 1-245.] CRIMES, [Boox 11.

And false swearing, when not technically perjury, may nevertheless
be at common law indictable as an independent misdemeanor, when
the oath is taken to affect & juridical right.t

I. WILFUL.

§ 1245. The offence consists in swearing falsely and corruptly,
Offence without probable cause of belief ; not in swearing rashly
must be or incongiderately, according to belief.? The false cath,
witfal. if taken from inadvertence or mistake, cannot amount to
voluntary and corrupt perjury.® Therefore, where perjury is
assigned on an answer in equity, or on an affidavit, ete., the part
on which the perjury is assigned may be shown to be inadvertent
by another part, or even by a subsequent answer.*

That the oath is wilful and corrupt must not only be charged in
the indictment, but be supported on trial.®  An oath is wilful when
taken with deliberation, and not through surprize or confusion, or

CHAP. XX.] PERJURY. i§ 12486.

II. FALSE AND CORRUPT.

§ 1246. It is perjury where one swears wilfully and corruptly
to a matter which he, according to his own lights, has no
probable cause for believing,! since a man iz guilty of (o Fulsely”
perjury if he knowingly and wilfully swears to a par- Eﬂgﬂ;f-
ticular fact, without knowing at the time that the asser- withont
. . . . - probubie.
tion is true, supposing that hig purpose is corrapt? Cause.
Hence it is held a good assignment of perjury that the
defendant swore that he ¢ thought’’ or « believed” a certain fact,
whereas in truth and fact he ¢ thought” or ¢ believed” the contrary,
and had no probable grounds for what he swore.® Nor is it a de-
fence .that the fact to be inferred is true, if the defendant swear

corruptly to false circumstances as a basis for inference.* As, for

1 Thid. with the year ending on that day, ac-

a bond fide mistake as to the facts, in which latter cases perjury

does not lie.$

oaths in court, are pot * perjury,”’
and the couri consequently struck ont

 from the indi¢tment the avermenta of
perjury, end sentenced for a misde-
meanot at common law, But in thiz
conntry sach false statuicry caths are
commonly treated a8 perjury. JFfafre,
§ 1270,

1 R. ». Chapman, 1 Den. C.C, 432 ;
T. & M. 90; R. », Hodgkiss, L. R. 1
C. C. 212, Sea R. ». O'Brian, 2 Btra.
1143; R. ». De Beauvair, 7 C. & P.
I17; and cases cited fnfre, §% 1271,
1274, _

? Sea infra, § 1246; U. 8, v. Pass-
more, 4 Dall. 372,

% 1 Hawk. ¢. 69, 8. 2; 2 Rugs, on Cr.
9th Am. ed. 3 ef seg. See remarks on
this point in Bteinman ». M'Williams,
¢ Barr, 170,

118

4 1 Bid. 419 ; Com. Dig. Jus. of Peace
(B.y, 102,

& Supra, § 89, and cases there cited.
R. v. SBtephens, 5 B. & C. 248; U. 8. p.
Moore, 2 Low. 232 ; Resp. v. Newell, 3
Yeates, 407 ; Thomas ». Com., 2 Rob.
(Va.) 795; Com. ». Cook, 1 Ibid, 729 ;
State ». Garland, 3 Dev. 114; Green o,
State, 41 Ala. 419 ; Miller o, State, 15
Fla. 577; Cothran ». Btate, 39 Miss.
541. Bee as to indictment, infra, §
1286.

¢ . B, v. Bhellmire, 1 Bald. 370;
Com. v. Brady, 5 Gray, 78; Case ».
People, 6 Abb. (N. Y.) N. C. 151; 76
N. Y. 220 (infra, § 1257) ; Com. ». Cor-
nish, 6 Binn. 24%; Com. ». Cook, 1
Rob. {Va.} 729. See R. . Muacot, 10
Mod. 192; R. ». Morean, 11 4. B. 1028;
Steinman v. M*Williams, 6 Barr, 178.

? R. t. Edwards, 3 Ruass. on Cr. 1
U. B. v, Neale, 14 Fed. Rep. 767 ; Com.
v. Halstat, 2 Bost. Law. Rep. 177;
State v. Gates, 17 N. H. 373.

% Per Lord Mansfield, in R. ». Pedlay,
1 Leach, 327; R. v. Schlesinger, 10 Q.
B. 670 ; State ». Knox, Phil. (N. C.)
L. 812; though see Z Russ. on Cr. Sth
Am. ed, 527; 1 8id, 419; U. 5. ».
Shellmire, 1 Bald, 370; U. 8, ». Atkins,
1 Sprague, 558; 19 Law Rep. 95, ex-
plained by. Lowell, J., in U, 8, =
Moore, 2 Low. 232, Infra, § 1250. For
other cases gee supra, § BO.

In Lambert v. People, 76 N. Y, 220,
6 Abb. New Cas. 181, an affidavit, ap-
pended to a statement by a life insnr-
ance company, stated that deponents
were the officers of the company, *fand
on the 3ist of December last all the
above described assets were the abso-
lute property of the company, free and
elear from any liens or claims, except
as above stated; that the foregeing
statement, with the schedules and ex-
planations hereunto annexed and by
them subgeribed, are a foll and correct
exhibit of all liabilities, . . . on
the said 31st day of December last,

cording to the best of their knowledge,
information, and belief respectively.”
It was held by a majority of the court,
that atl the statements eontained in
the affidavit were on information and
belief, as well as those preceding the
semicolon as those after it. Perjury,
it was sald, ‘““can only be impuied
upon fizll knowledge of the falsity, and
cannot be predicated where wilfulness,
corruption, and malice are not mani-
fest. A possible comception, or a mis-
take in swearing to the construction of
a written ingtrument, is not enongh to
warrant a conviction of perjury. R, w.
Cruspigny, 1 Esp. 280 ; U. 8. v. Couner,
3 McLean, 573; U. & v Stanley, 6
Ibid. £09; 3 Whart. C. L. (Tth ed.}), §§
2199, 2200 ; Steinman p, M'Williams,
6 Penn. 8t. 170, 178. There is no fair .
inference that the acensed intended to
swear unqualifiedly as to the portion
preceding the semicolon, and otherwise
a3 to the remainder.””  Beo abstract in
19 Alb. L. J. 200; and see infra, §§
1247, 1283,

t 1 Hawk. ¢. 69, 8. 6; 3 Inst. 166;
Palmer, 294. Infra, § 1302. In an
action on 3 contract before a juutice of
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§ 1248.] CRIMES. [Book 11.

instance, if a man swear that J. N. revoked his will in his presence,
though he really had revoked it, it is perjury if it were unknown to
the witness that he had done s0.! And it is perjury for a person
knowingly and corruptly to swear that he is ignorant of a particular
fact of which he is cognizant,? or cognizant of a fact of which he is
ignorant,®
- § 1247. Tt has just been seen that falsity consists in knowingly
affirming a condition without probable cause.* But what
Probable . . -
cause is to 18 probable canse ? Here we must again accept a posi-
D et om 110D 80 often vindicated in these pages, that probable
defendant’s cause must be estimated, not from the jury’s standpoint
stand point, - ' ?
nor from the judge’s, but from the defendant’s. On the

one hand, the fact sworn to may have been true, but if the defendant

swore to it wilfully and corruptly, not knowing it to be true, or not
having probable cause, according to his own lights, for believing it
to be true, he 18 guilty, as stated in the last section, of perjury.
On the other hand, if he awore honestly to a fact or belief, with
probable cause, according to his own lights, to the best of his belief,
he is not guilty of perjury, though his oath was really untrue.
§ 1248, Hence it is admissible  to prove reception of such infor-
mation by the defendant as gave him probable ground
tﬁ%’?oig’eﬂf? for his oath. A witness stating evidence truly to the
mistake of  writer of an affidavit, and swearing to it when drawn up,

fact in- . . . . “

duced by  is not guilty of perjury if the statements are written
representa. errongously by the amanuensis.® Upon an indietment
tome of  aoninst the defendant for a misdemeanor in falsely swear-

othera. .
ing that he bond fide had such an estate in law or equity

CHAP, XX.] PERJURY. [§ 1250.

of the annual value of £300 above reprises, a8 qualified him to be
a member of parliament for & borough, a surveyor stated that the
fair annual value of the property was about £200 a year, but
another witness stated that it was badly let, and that he believed it
was worth more than £300 a: year, and that he told the defendant
so, and that he did not think that the defendant bad any reason io
believe that the qualification in point of value was not sufficient.
It wag held that the jury must be satisfied beyond all doubt that
the property was not of the value of £300 a year, and that at the
time the defendant made the statement he knew that it was not of
that valne.! s
§ 1249. An honest oath taken under advice of counsel, therefore,

" is not perjury.¥ Thus a bankrupt who submits the facts

in regard to his property fairly to the advice of his ﬁ’ﬁgu“?.a.

counsel, and acting under the advice thus given with- vised by
holds certain items from his schedule, iz not guilty of

perjury ; the frandulent intent being wanting.® Nor is it perjury
when a party swears erroneously to a written statement which his
counsel tells him 13 substantially correet.*- '

§ 1250. It has been already seen that where there is a general
intent to do mischief, and a specific overt act follows in ...
cansal connection with such general intent, then the &nginczﬂf
general intent applies to the specific act, so as to com- stitute cor-
plete the offence.® Hence it is perjury if a witness,. ruption.
from general recklessness and a depraved determination to hurt,
fall the consequences where they may, swears knowingly to a false-
hood. Even a drunkard, swearing falsely, may be convicted of

perjury, if his intent in rendering his testimony were evil, though

the peaocs, the making of the contract
wag in isgue. A witness testifed that
he wont to & fleld with the parties to
the contraet, mo other persons than
_the pariies and himself being presént.,
and that he heard the contract agreed
to by the parties. In point of fact he
did not go to the field, was not preseut
when the contract was made, and had
no knowledge of the making, The
contract was made, nevertheless ; but
it was held that the prisoner, having
wilfully sworn to a thing he did not
know to be true, although it was true,
120

was gnilty of perjury. People ». Mo-
Kinney, 3 Parker C. R, 510.

! Hetley, 97.

* Wilson ». Nations, 5 Yerg. 211.
Bee U. B. ». Atkins, 1 Sprague, 558,

? State v, Gates, 17 N. H. 373 ; State
v. Knox, Phillips, N. C. L. 312,

"4 Bee Com. v. Cook, 1 Rob. (Va.)
729 ; Jesse v. Btate, 20 Ga. 156.

5 R. v. De Beauvoir, 7 C. & P. 17;
R. ». Morean, 11 Q. B. 1028 Com. ».
Brady, & Gray, 78 ; Smith », Myers, 41
Md. 426 ; Flemister v. Btate, 48 Ga, 170,

€ Jease v. State, 20 Ga. 156,

his conception of what he was doing was not exact ;% and in fact if
we require proof of the exact perception of the falsification to con-
vict of perjury, there would be few convictions of perjury, since
there are few cases of perjury in which such an exaet conception

! R. v. Do Beauvoir, ¥ C. & P, 17~
Lerd Denman, C. J.

2 T. B. ». Btanley, 6 McLean, 409;
State v. McKinney, 42 Iowa, 205. As
10 adviee of counsel in other matters,
see supra, § 85 b; Jesse v. Btate, 20 Ga.
169 ; Hood v. State, 44 Ala. 81.

3 1. B. ». Couner, 3 MeLean, 573.
See U. 8. 5, Dickey, 1 Morris, 412.
¢ T. 8. ». Btanley, ut sup.

5 See supra, §§ 101 et seq.
® People ». Willey, 2 Park. C. R. 18,
See, for other cases, supra, § 53.
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§ 1251, CRIMES. [BooK 1I.

could be proved. But if there be no evil intent, general or special,
perjury fails. Thus it is not perjury to swear honestly to testimony
which the witness believes to be true, though a little diligence
would have enabled him to have discovered its falsity. Where, how-
-ever, he dishoneatly refuses to make inquiry, and purposely shuts
himself in to impressions which he has good reason to believe further
infesﬁga._tions would dispel, then it is perjury. The corruptness,
when proved, completes the offence ; the absence of corruptness
negatives it.t

IIT. CGATH.

§ 1251. While the oath must be solemnly administered, and by

an officer duly authorized,? it is immaterial in what form
Form of it is given, if’ the party, at the time, professes such form
imcéﬁ-ﬁﬂ #  to be binding on his conscience.® When a witness comes
- to be sworn, it i3 to be assamed that he bas settled with
himself in what way he will be sworn, and he should make it known
to the court; and should he be sworn with wuplifted hands, or by
any other unusual mode, though not conscientiously opposed to
swearing on the gospel, and depose falsely, he subjects himself to
a prosecution for perjury.* ¢ The fact that a person takes an oath
in any particular form is a binding sdmission that he regards it as
binding on his conscience.”’® And a mere formal variation from the
form of a statutory oath does not affect its obligatory character.®

1 Y. 8. ». Shellmireg, 1 Bald. 370; U. Thomas . Com., 2 Rob. Va. 795; Com.
8. v. Atkins, 1 Sprague, 558; U, 8. ». ».Cock, 1 Rob. Va. 729 ; Btate ». Caffey,
Moore, 2 Low. 232; Com. ». Brady, 5 N.C.Term R. 272; 8. C., 2 Murph. 320;
Gray, 78; Cothran v. Btate, 3% Miss. State v. Witherow, 3 Ibid. 153 ; State
541, ) v. Wigenhurst, 2 Hawks, 468. As to

2 Van Dusen v. Peopls, 78 I1l. 646; oath, see Whart. Cr, Ev. § 353. Asto
Biggerstaff 7. Com., 11 Bush, 169. JFr- oaths administered by commissioners
Jra, §§ 1263, 1316, from other States, see Com. ». Smith,

3 Infra, §§ 1287, 1305. See Whart. 11 Allen, 243, Infre, § 1287.
Cr. Ev. §5 3563 et seq. DBy § 97 of New f Steph. Dig. C. L. art. 135, citing

York Penal Code of 1832, it is made no
defence that the cath was administered
irregularly.

4 Com. ». Knight, 12 Mass. 274;
Campbell v, Poople, 8 Wend. 636;

Ides ». Hoare, 2 B. & B, 232,

* Corporal oath™ and ¢ golemmn oath®™
are equivalent, and either iz anstained
by proof of swearing with uplifted
handa. Jacksom ». State, 1 Carter

8 3 Imst. 165 ; State v. Dayton, 3 Zab. 49 ; Htate ». Owen, 72 N, C. 605.
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CHAP, XX.] ' PERJURY. [§ 1255,

§ 1252. Where a party offers himself to prove his books, and
wilfully testifies untruly as to matters material to the '

issue, it is perjury, although he was sworn gemerally,

No matter
if oath was

but without objection, to tell the whole truth, instead of on voir
being sworn to make true answers.!" And 2 party is

generally liable for perjury in his own case.

dire.

IV. PARTY TO BE CHARGED.

§ 1253. The crime being distinct, several persons cannot be

joined. Oune only can be made defendant. Even sup-

Twao de-

posing two persons to swear jointly to the same false ri g
affidavit, it is impossible to suppose that they did so at faonot be
the same moment of time, so as to make the offence

exactly joint.?

Jjoined.

§ 1254. If an incompetent witness is permitted t0 poyury
testify, and testifies falsely, it is perjury.* This holds though

witnces 1a

even where a party himself is a witness.® incompe-

§ 1255. Nor is it requisite that the defendant should

tent.
And

have been served with a subpeena, or bave been com- {30 4,
pelled to testify. The mere fact of his testifying is Dea volun-

enough.*

(Ind.} 184. When a statute directd a
form of swearing, it must be substan-
tially followed. Maher ». Siate, 3
Minn, 444; State ». Davis, 69 N, C.
383; Ashburn v. State, 15 Ga. 246
But mere verbal deviatiens are Im-
material. Com. w. Smith, 11 Allen,
243 State ». Gates, 17 N. H. 373;
State v. Dayton, 3 Zab. 49; People
v. Cook, 8 N. Y. 67.  Kissing the
book!’ may be omitted. R.». Haly, 1
Cr. & D. 199. And kissing the wrong
hook does mot vitiate. R.w». Haly, w
sup, That mere technical variations
do not affect the validity of the cath
even when prescribed by statute, see
Btate v. Dayton, ut sup.; Ashburn ».
State, 15 Ga. 246 : Btate v. Owen, 72
N. C. 805; Edwards v. Siate, 49 Ala.
334; Faith ». State, 32 Tex. 373.

A prosecution for perjury eannot be
based on testimony received orally,

teer,

but which by law cught to have been
taken in writing and which could not
be evidence. States. Trask, 42 Vt. 152.
See infra, § 1294, and Biate ». Helle, 2
Hill (8. C.), 290. Infra, § 1270.

To an affidgvit it ia notl necessary
that there shonld be & signature.
Com. #». Carel, 105 Mass. 582 ; Turpin
r. Road Co,, 48 Ind. 46. Infra, § 1310.

1 State v. Keene, 26 Me, 33. '

* Infre, § 1271,

% Saee R. ». Phillips, 2 Strange, 921 ;
Resp. v. Ross, 2 Yeates, 1; Whart, Cr. ~
Fl. & Pr. § 302,

4 Infra, §% 1271, 1280, and coses
there cited ; Chamberlain v, Poopls, 23
N. Y, 85; Montgomery v. Btate, 10
Ohio, 220.

- 6 Tbid. ; Resp. v. Newell, 3 Yeates,
407. Bee infra, § 1271; supra, §§ 185,
1252,

§ Com. v. Knight, 12 Mass, 274.
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§ 1257.] CRIMES. : " [Book 1L

V. BEFORE A COMPETENT OFFICER.

§ 1256. Breach of vows, when attended by injury to others or
The falee to so_ciety, by the canon law is subjected to specific eccle-
swearing  siastical penalties. “ Quicunque sciens pejereraverit”

must have . .
been inpro- (whether in a private vow or public testimony, suppos-

euihonsea ing that God be appealed to as 4 sanction of the truth of
by law. vow or statement), “ quadraginta dies in pane et aqua et
septem sequentes annos pocniteat, et nunquam sit sine poenitentis,
et nunquam in testimonium recipiatur: communionem temen post
haec percipiat.” (C. 18, ¢. vi. qu. 1.) But the Roman common
law, followed in this respect by the English, treats perjury as an
offence only when it can be used to disturb in judicial processes the
civil relations of men. So far as it is solely an offence against God,
solely by God is it to be avenged. <« Jurisjurandi contemta religio
satis Deum habet ultorem.” (L. 2. Cod. de reb. cred.) In the
maintenance of this distinetion the English common law has been

CHAP. XX.} PERJURY. [§ 1258.

lawful authority to administer it,' or, in case of a judicial oath,
before a court which had no jurisdiction of the cause,® the defen-
dant wust be acquitted? The indictment, however, need not show
the nature of the anthority of the party administering the oath.¢

Being sworn by a clerk in presence of the court, is being sworn
by the court.’

The fact that the oath was administered must be proved beyond
reasonable doubt.’ '

§ 1258. Where the court has jurisdiction of the subject matter of
inquiry, it is not necessary that the proceedings should - -
be strictly regular.’ But if from want of some essential ings need

- . T not have
condition (e. g., an issue) no jurisdietion attached, per- ueen
. s : trictl
jury cannot be maintained.® Togulay,

resolute.

§ 1257, It is essential to constitute the offence that, if the oath
Officers of be'nr;.m-jud.icis..-l, it be taken before the proper officer,
courtad-  or if it be judicial, before the court having jurisdiction of

ministering

thooath - the proceedings.! If, in case of a non-judicial oath, it

must. be

competent. 2PPear to have been taken before a person who had no

! Infra, § 1275; 2 Russ. on Cr. Gth
Am, ed, 599 ; R. v.Senior, L. & C. 409 H
9 Cox C. C. 469 ; R. ». Hughes, D. & B.
188; 7 Cox C. C. 286; R. ». Shaw, 10
Ibid. 66; R. ». Bacon, 11 Ibid. 540;
R. v, Lewis, 12 Ibid. 163; R. v. Willis,
Ibid. 164; U. 8. v. Bailey, 9 Peters,
238; U. 8, ». Barlon, Gilpin, 4329 ; State
v. Furlong, 26 Me. 69 ; Com. v, Knight,
12 Mass. 274 ; Com. r, White, § Pick.
453; State v. Fassett, 16 Conn. 457 H
“Arden v. Btate, 1% Ybid. 408 ; Jaekson
v. Humphrey, 1 Johns, 498 ; Conner ».
Com., 2 Va. Cas, 30 ; Pankey ». People,
1 SBcam. 80; Montgomery v, State, 10
Chio, 220 ; Lamden v. State, 5 Humph,
83 Bteinson ». State, 6 Yerger, 531 ;
State v. Gallimon, 2 Ired. 374 State ».
Alexander, 4 Hawks, 182; Biate .
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Hayward, 1 N. & McC. 546; State »,
McCroskey, 3 McCord, 308 State ».
Wyatt, 2 Hayw. 56; BState r. Crumb,
68 Mo. 206. For other cases, see infra,
§ 1290,

An indictment averring that “in
the Whitechapel County Court of Mid-
dlesex, holden before J. M., judge of
the court, an action, then pending in
thse court, came on to be tried ; that the
defendant was sworn as a witness be-
fora J. M., being judge of the said
connty conrt, and having sufficient and
competent anthority to administer the
ssid oath; and then perjury waz as-
Bigned : snffictently shows on the face of
the indictment that the court was pro-
perly constitated, and that the judge
had jurisdiction over the cause in which

the perjory was alleged to have been
committed. Laﬁay ». R. {in error), 17
Q. B. 496; 2 Den. C. C. 504; 5 Cox C.
C. 539, See, to szme effect, B, v. Law-
lor, 6 Ibid, 187.

1 3 Tnst, 166, 166 ; R. v. Hanks, 3 C.
& P. 419 ;: Lambert ». People, 76 N. Y.
223; 6 Abb. New Cas. 181; Case v.
Puople, N. Y. Ct. Ap. 1879 ; Morrefl »,
People, 32 011, 499 ; State ». Phippen,
62 Iowa, b4. Infre, § 1272

2 3 Inst. 166; Yelv., 111; State ».
Furlong, 26 Me. 69; Btate v. Alexan-
der, 4 Hawks, 182. Infra, § 1272,

* Bee 1 Hawk. ¢. 69, 8s. 3, 4; Bac.

~ Abr. Perjury (A.); R. v Crossley, 7
T. R. 815 ; R:». Dunn, 1 D. & Ry. 10;
R. v. Hanks, 3 C. & P. 419. Infra, §
1272,

+ R.». Callanan, 6 B. & C. 102 ;' Btate
». Ludlow, 2 Southard, 772. fifra, §§
1288, 1289. "

& Infre, §§ 1287, 1315,

& In Case v. People, 6 Abb. (N, Y.}
N. C.151; 78 N. Y. 220, the defendant
was charged with perjury, in swearing
to an afidavit before a notary, and the

notary coald not remember that he ad- -

ministered the oath, bnt believed he
did so from seeing his name on the
jurat, and the prisoner swore he did
not take the oath, but sent the paper
signed by him by ‘a messenger to the
notary’s office, and the prisonmer was

corroborated by others, It was ruled .

that there was not adequate proof that
the oath was ever administered.

7 Btate v. Lavailey, Mo. 824. Infre,
§ 1273, ) .

In R. v. Huoghes, C. C. R., Juoe,
1879, 40 L. T. (N. 5.) 685; 14 Cox C.
C.284;: 48 L. J. M. C. 161 ; ths point
in the text was vxzamined under the
following eircumstances :— -

A police officer, H., obtained an il-
legal warrant against 8. for assaulting
him and obstructing him in the dis-
charge of hiz duty. H. arrested 5.
thereon, and teok him before the magis-
trates in petty sessions, who convicted )
and sentsuced 8. to six months' Impri-
sonment with hard labor. 8. took no
objection to the proceedings, and he
called a witness to show he was not
guilty. .

An indictment was afterwards found

8 R. ». Ewington, 2 Moed, C. C. 223 ;.

C. & M, 319; R. », Pearce, 3 B. & 8.

531; 9 Cox C. C. 258 ; State v. Shanks,
66 Mo. 560, [Infra, § 1272
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Perjary ) 1?59.. Pe‘l‘jl’ll‘j' before _cofrrt&ma.rtial is by statute
may Eguhg made indictable in most jurisdictions ; but even where a
martial.-  statute does not apply, the weight of authority is that it
is perjury at common Jaw.!

$ 1260. In a much contested case in Conneeticut, it was held by
Andin a majority of the judges, that as Christianity is part of
Connecti-  the common law of the land, an ecclepiastical tribunal
eub belo™  has the right to administer an oath, and that false swear-
slastical ing before such a tribunal is perjury.* The Jast is cer-

, tainly a bold position; and when we bear in mind the
license with which ecclesiastical trials are conducted, particularly
where the church discipline leaves the matter to the adjudication of
the congregation as a body, it is questionable how far sound policy
would justify a doctrine which would attach to ecclesiastical sen-
tences, first the incidents and then the consequences of a civil judg-
ment. When such & court, however, is established by law, this
objection vanishes ;> and, in any view, the present tendency of the
courts to treat the adjudications of ecclesiastical tribunals as authori-
tative within their sphere makes it important to solemnize and check

. testimony in such courtg by the sanction of an oath,
§ 1261, Perjury may be assigned on a false oath taken before a
grand jury.* In England doubts seem to have existed as to whether

against H. for perjnry committed by
him at the hearing of the ease at petty
sesions, and he was cenvicted by vhe
jury, snbject to the opicion of the court
a9 to the jurisdiction’of the justices in
petty sessions, because thers was no
wtitten information nor oath to sap-
port the warrant. It was held $#Kelly,
C. B., dissentiente), that thé justices
had juriadiction to hear and determine
the ease against 8., notwithstanding he
wa3 brought before them on an illegal
warrant, and there was no weritten in-
formation. But to make false swearing
before commissioners of bunkrupt per-
Jury, # is necessary that there shonld
be & good petitioning ereditor’s debt to
support the fiat. E. ». Ewington, 2 M,
C. C. 223; Car. & M. 319.

In R. v. Carr, 10 Cox C. C. 564, it

126

way held that it should be proved dis-
tinctly, on the trial of an indictment
for perjury, whai the charge was, on
the hearing of which the false evidence
was given.

-1 R. v. Heane, 4 B. & 5. 947; 9 Cox
C. C. 433; R. ». Tomlingon, L. R. 1 C.
C. 49,

Wilful and corrupt false swearing,
when before & local miarine beard duly
and lawfolly appointed and consti-
tated, upon a matter meterial to an in-
quiry then being lawfully investigated
by them, i perjury. R.». Tomlinson,
L.R.1C. C.49; 12 Jur. (N. 8.) 845,

* Chapman ». Gillet, 2 Conn. 40,

2 Infra, § 1267.

4 1 Ch. €. L. 322 ; State . Fassett, 16
Conn. 457; Com. v. Parker, 2 Cnsh,
212; Huidekoper v. Cotton, 3 Watis,

CHAP. XX.]

PERJURY. - [§ 1268.

a grand juror was competent to swear a witness ; but it is clear that

the clerk of the assizes, or any third person, is admissible

Grand jmry

for that purpose.! In most States the practice is for the maysad-

minister

foreman of the grand jury, or one of the members, to ad- oin

minister the oath.?

§ 1262. The officer who administers the oath must have legal

power to administer the oath in the particular process.?

But other-

Mhus a man cannot be indicted for perjury in swearing \io'orun.

before s justice to his attendance in court as a witness,
when the clerk only is authorized to administer such

oath*

authorized
officer. -

§ 1263. It is held to be safficient primd facie, that the person

by whom the oath is administered was an acting magis- oo o
trate, and the evidence of the officer himself may be ingas such

primd facie

received to prove this.® When such a case s presented compe-

by the prosecution,? it may be rebutted by proof on part

58 ; Thomas z. Com., 2 Rob. (Va.) 795,
Com. v, Pickering, 8 Grat. 628 ; State ».
Walkefield, 78 Mo. 549. See State v.
Offutt, 4 Blackf, 355 ; People v. Young,
31 Cal. 563 ; St. Clair ». State, 11 Tex.
Ap. 297; Whart. Cr, PL & Pr. §% 378
el seq.

1 R. v. Hughes, 1 €. & E. 519.

2 Bee Whart. Cr. PL. & Pr. § 358 a;
People v. Young, 31 Cal, 663; Btate v,
Green, 24 Ark. 591.

3 R, v. Btone, Dears. 251; R. n
Hanks, 3C. & P. 418; U. 8. ». Curtis,
107 U. 5. 671 ; State v. Clark, 2 Tyler,
277 ; Btate v. Jackson, 36 Ohio 8t. 281;
Staight v. State, 39 Ibid. 487 ; Lamden
». Btate, 5 Humph. 83. :

+ Bfate v. Wyatt, 2 Hayw, 56. But

. see supra, § 1257,

$ R, z. Roberts, 38 L. T. (F.5.) 690;
State ». Haseall, 6 N, H. 352, See infre,
§ 1816 ; Whart. Cr. Bv. §§ 184, 835.

In R. v. Roberta, 38 L. T. 680, an in-
dictment for perjury alleged the offence
to have been committed before J. T.,

tent.

then being and sitting as the duly

gualified and appointed deputy judge

of - the county court of W, Proof was

given that the perjury took place in’
the presence of J. U,, at the county

court, and & certified minute, under

the seal of the court, of the proceed-

ings, was put in evidence, emtitled,

“ Minute of judgients, orders, and
other proseedings, at & court holden at,

gte., before J. U., deputy judge of the
said comrt.”’ I& was ruled on a case
reserved that there was sufficient proof
of J. U. acting as deputy judge, and
there{ore primd focie evidence of his
appointment as such. Lord Coleridge,
C. J., said :— *

1 am of opinion that the conviction
should be affirmed. One of the best
recognized prineiples of law, Omnia
praesumuntur esse rite e rolemrifer acla
donec probetur in comtrarium, is applica-
ble to publie officera acting in discharge
of public duties. The mere acting in
a public eapaeity is sufficient prims facie

¢ People v. Phelps, 5 Wend. 10; BState v, Clatk, 2 Tyler, 277.
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of the defendant that the officer was not competent to act.! Triala
for perjury, in this respect, differ from that class of cases in which
it is sufficient to prove that an officer whose action is assailed had
a de facto right. No de facto title by the officer administering the

oath will sustain an indicsment for perjury? But perjury may be
agsigned on an oath erroneously taken, while the proceedings in
which it was taken remain unreversed.! And an oath administered

proof of the proper appointment: but
it is only a primé facie presumption,
and it iz capable of being rebutted, and
in the case of Rex v. Verelst that pre-
sumption wag rebutted in fact, and the
person who there had acted as surro-

gate for twenty years was proved to-

have been improperly appointed. The
case of Rex v, Verelst, 3 Camp. 433, is
exeeedingly like this; there the fact
of Dr. Parson having acted as surro-
gate was held by Lord Ellenboroagh,
C. J., to be sufficient primé facie evi-
dence that he was dnly appointed, and
had competent anthority to administer
an gath, and for that proposition Rex
. Verelst was referred to as good law
by Lord Camphell, C, J., in Wolton v.
Gavin, 16 Q. B. 48. But it was farther
shown in Rex v, Verelst that Dr. Par.
son had never been regularly appointed
a3 aurrogate, and Lord Ellenborongh
then held that the evidence that Dr.
Parson was not daly appointed a sur-
rogate ¢ould not be shut out, however
long he might have acted in that eapa-
eity, and that the Prasumption arising
from his acting only stood until the
contrary was proved. That is an in-
atructive case, ag showing the true rule
a8 to the primd facie presumption in
such cases. It is laid down in all the
text-books as a recognized principle,
that a person acting in the eapacity of
apublic officer is primé facie to be taken
1o be 50, and that principle was adopted
by Patteson, J., in Doe dem. Bowley v.
Barnes, 8 Q. B. 1048. In that case
128 '

there was a demise by the church-
wardens and overseers of gsome parigh
property, and the fact that they acted
a3 churchwardens and overseers at the
time of the demize was held to be suf-
ficiont primd facie proof for the purpose
of an action of ejectment withont prov-
ing their appointment.” He then re-
ferred to the decision of Tiudal, C. 7.,
to the same effect, in R. ». Newton,
Car. & Kir. 469, and to R. ». Jones,
% Camp. 131; and added: * This ob-
Jection, if it were good, would extend
very widely, for, gnppose perjury corm-
mitted on the first time of acting in
kis office before a judge or a recorder or
eounty court judge, or any prerson who
$lls a responsible poblic position, wounld
it lie on the prosecution to show the
appointment of saeh an officer in ihe
atrictest possible way ? Mr. Jelf has
not satisfied me that it wonld, and no
member of the eourt lias any doubt
that there i no ground for such s con-
tention.”* Sew infra, § 1315.

1 Lambert v. People, 76 N, Y. 220,
Supra, § 1246, -

 R. v. Verelst, o sup. ; R. ., Roberts,
#t sup.; R.v. Newton, 1 €., & K. 469 ;
State v. Hascall, 6 N. H, 352; Btaight
v Btate, 3% Ohio St. 497 ; Mnir ». State,
8 Blackf. 154; Biggerstaf r. Com., 11
Bash, 169, Infra, §1315. See People
». Phelps, 5 Wend. 10; State o, Clark,
3 Tyler, 277.

? ¥an Bteenburgh v, Kortz, 10 Johos,
167, JInfrae, § 1273.

CHAP. XX.] PERJURY. [§ 1265.

by an officer (though incompetent) in presence of the court, is re-
garded as administered by the court.? '

§ 1264. According to English and American law, one State has
no jurisdiction of perjury committed in another Stabt-a, Perjury
against the authority of sueh other State ;* nor does .1t nat extra
make any difference that such perjury was committed in ally pun-
an affidavit taken before a judge of the prosecuting State Bhable.
at the time sojourning in the foreign State, such judge not being
authorized so to act by the prosecuting State.® There are, how-
ever, exceptions to this rule ;:— e

Perjury before consuls, ele., abroad, by statute, may be punishe
in the United States.t

Perjury before a commissioner to take testimony, though com.
mitted abroad, is punishable both in the State where the false oath
is taken® and in the State from which the commission issues.®
But the authority of the commissioner is strictly limited by his com.
mission ; and if he transcend it, any oath administered by him is
not the subject of prosecution in the State from which the commission

issues.”

Fraudulent use of a false foreign affidavit, though the perjury
itself is not coguizable, is indictable at common law.® '

Whether a State court has jurisdiction of perjury in a federal
procedure will be presenily considered.? .

§ 1265. It has been held that if a state magistrate administer an
oath under an act of Congress expressly giving this power  giate mag-

to magistrates of bis class, it is to be regarded as a law-

istrate
under act

ful oath by one having competent authority ; as much so of Con-

gress MAy

as if be had been especially appointed a commsissioner aaminister

under a law of Congress for that purpose.® The same

I Warwick v. State, 25 Ohio Si. 21;
Stephens v, State, 1 Bwan, 157, See
wmfra, § 1313, for other cases.

? Musgrave v. Medex, 19 Ves. 652;
Phillippi #. Bowen, 2 Barr, 20 ; Whart.
Conf. of Laws, § 853.

% Jackson ». Humphrey, 1 Johns.
498. 8ee Wickeff v. Humphrey, Ibid.

% Supra, § 276; Whart. Conf, of
Laws, § 873.

¥ Com ». Bmith, 11 Allen, 243 ; see
supra, §§ 279, 280, 284, 268 et seq., and

_ ¥YOL. IL—9

oath.

gee artiele on extra-territorial erime in
Crim. Law Mag. for March, 1885,

¢ Supra, §§ 276, 288 : seo Phillippi
v. Bowen, 2 Barr, 20}: Stewart v.State,
22 Ohio Bt. 477; Whart. Conf. of
Laws, § 722, Supra, §§ 287, 288,

! Com. ». Quimby, 6 Bost, Law Rep.
(N. 8.) 210.

8 (’Mealy v. Nowell, 8 Easi, 364,

® Infra, § 1275. '

1 0. 8. v Bailay, % Peters, 238; T.
8. ». Winchester, 2 McLean, 135,
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view has been taken where the authority of the State officer to
administer the oath is implied under the act of Congress.! But the
right of Congress to impose duties of this class on SBtate officials
may be questioned.?

§ 1266. Perjury may be assigned on an oath administered by a
Andso jus- Justice of the peace, on the investigation of a matter
tice of the gy hmitted to arbitration by a rule of court, with the con-

peace and

arbiteators  gent of parties.® The same rule applies to arbitrators.*
ander

rule of Bat it may be otherwise if the arbitrators have no power
Jruitras  to make a binding award.?

V¥I. I PROCEEDING AUTHORIZED -BY LAW.

§ 1267. To constitute the technical offence of perjury at common
law, it must appear that the false swearing was in a

False IS T P . 73
ewearing  judicial proceeding, or, as we will see hereafter, in pro-
ey Ocedings which by statute bave this predicate assigned
gutﬁoﬁzed to them. It must be remembered, however, that in some
¥ law.
in any proceeding authorized by statute is held to be a distinctive
misdemeanor ; though in an indictment for such an offence, the

jurisdictions it is held that the making of a false affidavit

CHAP. XX.] PERJTRY. [$ 1269,

issue in court,! such a8 a motion for a new frial ;2 or upon a wager
of law ;* or upen a commission for the examination of witnesses ;*
or in justifying bail in any of the courts;® or before a federal
commissioner ;# or on a pleain abatement;” or in naturalization
proceedings ;* or upon an affidavit in Aabeas corpus proceedings ;* or
in a judicial proceeding in a court baron;" or before a grand
jury ;! or in mitigation of sentence ;** or before a legally authorized
ecclesiastical court ;** it is perjury.M

§ 1268. An indictment lies against a juror which alleges that he
falsely and corruptly swore wpon bis voir dire, that he , ..~
had not formed or expressed an opinion on the merits of ;1;-1-:632‘1: e:(:
the case, when in fact he had.’® ing on weir

§ 1269. But a mere voluntary oath cannot amount to dire.
perjury. Therefore, false swearing in a voluntary affi- };‘l’g‘fﬁ‘]{i"&
davit, made before a justice of the peace or notary, before ¥its are nat
whom no cauge is pending, and under no statutory pro- P

cedure, is not perjury.’® Even when a reference before arbitrators

15 Mod. 348; 1 Show. 335, 387; 1 I Supre, § 1261,
Ro. Rep. 79, per Coke, C. J.; Btewart ¥ State v. Keenan, 8 Rich, L. 4566.

averments peculiar to perjury may be rejected as surplusape.®

If the defendant took a false oath when examined as a witness at
a trial; or in an affidavit to or answer to a bill in equity ;* or in
depositions in a court of equity ;' or before a commissioner to take
depositions for a foreign court ;" or on a motion for gontinuance ;' or
in procecdings before referees ;' or in an affidavit in any pending

117, 8. v. Madison, 21 Fed. Rep.
628.

£ Supra, §§ 264-6; infra, § 1275.

3 State ». Stephenszom,. 4 MeCord,
165. See Chapman v. Gillett, 2 Conn.
40.

1B, p. Ball, § Cox C. C. 360, Bee
State v. McCroskey, 3 MeCord, 308,

E Infre, § 1269.

& Supre, § 1244 ; Stato ». Chamber-
lin, 30 Vi. 559 ; State ». Simons, Ihid.
620,

7 Infre, § 1270,

£ R. v. Hodgkies, L. R. 1 C. C. 212;
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“Rump v. Com., 30 Penn. St. 475.

Supra, § 1244,  Infra, § 1270.

B 5 Mod. 348; 3 Imst. 66; R. v
White, M. & M. 271 ; Com. v. Warden,
11 Met. 406.

10 5 Mod. 348.

u Supra, § 1264.

# State ». Hobbs, 49 N. H, 229 ;
State v. Johmson, T Black{. 49; State
v, Flagg, 27 Ind. 24 EBtate v. Shupe,
18 Iowa, 36 ; Morrell n. People, 32 11k
499,

I State v. Keene, 26 Me. 33.

v. State, 22 Ohio Bt. 477; State v,
Keenan, 8 Rich. 450.

? State v. Chandler, 42 Vi, 446.

& Noy, 128.

t Cre, Car, 99. Bee 1 B. & I, 240,

§ Com. ». Huoghes, 5 Allen, 499
Com. v. Carel, 106 Mass. 582 ; Pollard
v. People, 69 1IN 148; Biate o
Lavalley, 9 Mo. §24, Bee Btratton ».
People, 20 Hun, 288,

& II. 8. r. Volz, 14 Blatch. 15.

7 State v. Roberts, 1 Humph. 539.

e [. 8. v. Jones, 14 Blateh. 80, In
this case J. testified, as a witness, that
he was well acquainted with the appli-
cant. It appeared that he wasa total
stranger to the applicant, and volun-
teered as a witness. This was held
perjury. See, algo, State v, Whitte-
more, 60 N, H, 245 ; Btate ». Helle, 2
Hill, 8, C. 290 ; and see infra, § 1275,

9 White v, State, 1 Bm. & M. 149,

© 5 Mod. 348 1 Ibid. 56, per Twis-
den, J. . :

1 5 Mod. 348.  Supre, § 1260.

M Archbold’s C. P. 9th ed. 538; 1
Hawk. e. 69, 8. 3.

i Biate v. Wall, 9 Yerger, 347 ; State
u. Moffatt, 7 Humph. 250 ; State ». How-
ard, 63 Ind. 502. Bee Com. ». Stock-
ley, 10 Leigh, 678, -

¥ 11, B. v, Nickerson, 1 8pragne, 232;
Com. v. Enight, 12 Mass. 274 ; Jackson
v. Homphrey, 1 Johna. 458 ; People v.
Travis, 4 Parker C. R. 213; Shaffer o,
Kentzer, T Binn. 542 ; Lamden ». State,
& Humph. §3 ; State v. Wyatt, 2 Hayw.
56 ; Pegram v, Styrm, 1 Bailey, 595;
Btate ». Btephenson, 4 MeCord, 165 ;
State ¢. Dayton, 3 Zab. 49. It is
doubted if perjury can be assigned
wpon the oath made for the purpose of
obtaining a marriage licemse; R. ».
Alexander, 1 Leach, 74; but ges 1
Veni. 370; and in R. r. Foster, R. &
R. 459, a falze oath taken before a sur-
rogate, to procure a marriage license,
was holden not sufficient to support 8
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is pending, it is not perjury to swear falsely before a justice to an
affidavit to be used by them, if no suit or legal procedure could be
based on their action.! And the same rule applies to all extra-
judicial oaths, and to oaths not required by law.? Even false swear-
ing to an affidavit astached to a bill in equity is heid not to be per-

jury when the bill is one not required by law to be verified.?
§ 1270. As has been seen,* when a statute authorizes an affidavit
to be made as a foundation for any legal claim or right,

But other.
wige as to
statutory
affidavit.

the false swearing to such an aflidavit is, in England, an
jndictable misdemeanor at common law, while in most

jurisdictions in this country such false eath is held to be
perjury.® Bat in such case the affidavit must be within the purview
of the statute.® TIf it be so, or if the aflidavit be made in conformity
with any enabling statutes, the offence i3 2 misdemeanor, if the oath
were taken before a party authorized te administer the same.”

progecution for perjury. The contrary,
however, was ruled in R. » Chapman,
1 Den. C. C. 432; 2C, & K. 845, In
South Carolina, doubts have been ex-
pressed on a cognate point.  Pegram ».
Styrin, 1 Bailey, §85. In such a case
it is usual to indict as for a mere mis-
demeanor ai common law. Archhold
C. ., 9th ed., 638 ; R. z. Hodgkiss, L.
R.1C.C 212. GSupra, § 1267.

L Mahan » Berry, 5 Mo. 21. See
supra, § 1266,

2 People». Fox, 25 Mich, 482; People
n. Gaige, 26 Ibid. 30. Bee Bilver ».
State, 17 Ohio, 360,

® Bilver ». Btate, 17 Ohio, 365 Peo-
ple v. Gaige, 26 Mich. 30.

4 Supra, § 1244,

5 Bo as to aflidavits before agsessors of
taxes. State v, Cannon, 70 Mo, 34,

% R. v. Barnes, 10 Cox C. C. 539;
Htate ». Helle, 2 Hill (3. C.}, 290. BSee
U. 5. v. Xendrick, 2 Mason, 65; U, 8.
¢. Babcock, 4 MeLean, 113; T. 8. ».
Sonachall, 4 Biss. 425; Warwick »,
State, 25 Ohio 8t. 21 ; State ». Founlka,
57 Mo. 461.

That the anthority for such statutory

132

oath must be specially averred, see
infra, § 1287, That irrelevant matier
in such an afiidavit is not under the
statute, see State v. Helle, supra.

? Ralph ». U. B., 11 Biss, 88; U. 8,
v. Curtis, 107 17, 8, 671 ; &t. Dig, C. L.
art. 148, citing the following :—

“(1) A. takes a false oath hefore a
surropate in order to obtain a marriaga
license. A. commits a misdemeanor.
Chapman's Case, 1 Den. C. C. 432, Beo
R. » Barnes, 10 Cox C. €. 538 ; Call .
Btate, 20 Ohio Bi. 330; Warwick ».
Btate, 25 Iid. 21.
| % (2} A. takes a false oalh befrre
cotmmuigeioners appointed by the king
to inquire into eascs in which a royal
grant was regnired to confirm title to
lande. A. commifs s mipdemeanor,
Hobart, 62,

(3} A.swears a false affidavit un-
der the Bills of Sale Act {17 & 18 Vict.
e. 36). A, commits a misdemeanor. R,
v. Hedgkiss, L. R. 1 C. C. 212.”

For faise affidavits by solicitors, see
R. ». Moojen, Lond. L. T. Dec. 6, 1875.

A party making a false afidavit be-
fore a juslice of the peace of a State,

CHAP. XX.] PERJURY, 8 1272,

It is not necessary that a statutory affidavit should do more than
substantially follow the statute.l '

Perjury, under naturalization proceedings, is elsewhere con-
gidered.? ' :

e e bt e, . -

§ 1271. The fact that the alleged perjury is committed by a

party testifying in his own case is no defence. If the

Party may

party offer himself as a witness, be sworn, and testify be guilty of

perjury in

falsely, perjury may be assigned on the cath thus taken.® his'own

As has been seen, perjury may be committed in an answer

CABE.

to & bill in equity. But this is not the case when the affidavit is =
without either legal sanction or effect.t
§ 1272. A suit which is actually void and null from want of juris-

diction or other incurable defect is not one in which per-

No perjary

jury can be committed.” Thus it is not perjury to swear in void

falsely in a discontinued or abated suit.®* But if the pro-

gnit.

ceeding is merely voidable, even though there be such defecis as
require a reversal on error, false swearing in its conduct is perjury,
if the false evidence could by any contingency be introduced as

in order o establish a claim against
the United States, is indictable nnder
the aot of Congress passed March 1,
1823, to prevent false swearing touch-
ing public money, though such affidavit
way 1ot expressly authorized by act of
Congress.  U. 8. v Bailey, § Pot. 238.

Ag the averment of ¢ perjury” in
suck an affidavit can be Tejected as
surplusage, and the defendant sen-
tenced for the constituent misdemeanor
(see R. v. Hodgkins, supra, § 1244}, the
difference, supposing the indictment to
be for perjury,is immaterial. See Tut-
tle », People, 36 N. Y. 431; infra, §
1287 ; sustaining in such case the alle-
gation of perjury.

1 Supra, § 1251, 'That it need not be
signed, ses supre, § 1252,

i Supra, 266 ; infra, § 1275.

3 R. ». Mullany, 10 Cox C. C. 97; L.
& C. 533; R. v. Tichborne, London,

May, 1873 ; SBtate v. Eeene, 26 Me. 33;
Van Steenburg v. Koriz, 10 Johns. 167 ;
Montgomery ». State, 10 Ohio, 220
Resp. v. Newell, 3 Yeates, 417 ; Slate o,
Molier, 1 Dev. 263 ; Haley v. McPher-
son, 3 Bumph. 104. See, however, R.
v. Clepg, 19 L. T, (N. 8.) 47, State .
Namilton, ¥ Mo. 300, As to incompe-
tent witness, see supra, § 1254; infra,
1280.

‘4 Bilver r. Biate, 17 Ohio, 365 ; Peo-
ple v. Gaige, 26 Mish. 30; supra, §
12705 infre, o§ 1276, 1304,

5 R, v. Cohen, 1 Btark. 511; R. =
Ewington, C. & M. 318 ; 2 Mood. C. C.
223; R. ». Tearce, 3 B. &8, 531; 9
Cox C. C. 258; R. v. Scofton, 5 Q. B.
493. Infra, §§ 1204, 1295; supra, §
1256,

& R. v, Pearce, 3 B. & B, 531; 9
Cox C. C. 258; State v, Hall, 43 Me.
412. Supre, § 1258.
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testimony.! A fortiori is this the case with all defects which
could be amended by the trial court.? Bui perjury cannot be com-
mitted in a suit not pending : unless it be in depositions taken in
Nor on spreparations for such suit.®

oath a8 to § 1273. At common law perjury cannot be com-
_{1‘3‘;‘1"‘2{;2’: mitted in an official oath, so far as such oath touches

“duct. fature conduct.*

Not neces- § ]_274. Perjury may be assigned upon an oath or
gary to affidavit which is insufficient to effect the purpese for
show ad-

ditionas] ~ Which it was taken without additional proof, and it is
enabling

proof. not necessary to show or aver that such additional proof -

was made.®
§ 1275. A State.court, it has been ruled, cannot punish for per-
Btate court jury when made such under an act of GO“gPESS,‘ and

has ordina- such is the true view when the offence is exclusively
rily no ju-

risdiction  8gainst the United States. Yet it iz on principle other-

g“:,::li“gg 'wise when the offence strikes at the integrity of the

in foderal State.” Hence false swearing in a naturalization case

CHAP, XX.) PERJURY. ' [§ 1276,

offence against the federal government, the offender may be indicted
and punished in a State court.! Whether a State court can act
generally under an act of congress has been already discussed.?
It is conceded that a State court has no jurisdiction of false swear-
ing in a trial in a federal court.?

VIL. IN A MATTER MATERIAL.

§ 1276. The assignment of perjury on which a conviction is
asked must be in a matter wiich was material to the F'Mse
issue,! tending to prove a fact bearing on such issue.’ sweartng
Thus, in & common case, if & witness be asked whether [iostbave
goods were paid for “on a particular day,” snd he Mabier
answer in the affirmative ; if the goods were really paid
for, though not on that particular day, it will not be perjury}®
unless the day be material. It has also been ruled that it was not
perjury when a witness falsely swore that a thing which occurred
on a particular Sunday did not cccur on a Sanday between two

dates which included the Sunday in question; the court holding

is perjury at common law, and though it may also be an

V Infra, §6 1204, 1295; R. v, White,
M. & M. 271; King ». R., 3 Cox C. C.
561; 14 Q. B. 31; R, ». Millard, §

Cox C. C. 150; R. v. Bimmonds, §

Ibid. 190 ; R. v. Hailey, R. & M, 94; R.
v. Chrigtian, C. & M. 388; B. v. Meek,
9 C. & P. 613 Pippet v. Hearn,1 D.
& R, 266 R. ». Fleteher, L. R.1C.
C. 320; U. 8. v. Recse, 4 Sawy, 629;
Btate ¢, Keene, 26 Me. 33; Com. ».
Tobin, 108 Muss. 426; State v. Pike,
15 N. H. 83; Van Bteenburgh ». Kortz,
10 Johna. 167; State v. 11all, 7 Blackf.
.25 ; Btate ». Lavalley, 9 Mo. 824,

£ R. v. Christian, C. & M. 388: R.
v Fletcher, L, R. 133, 370; 12 Cox C.
C. 77 Btatev,Keene, 26 Me. 33; Com.
». Bmith, 11 Allen, 243 ; States. Laval-
ey, 9 Mo. 835 ; sev Van Steenburgh v.
Kortz, 10 Johns, 167,

1 Bee suprg, § 1267 ; R. ». Cohen,
pra; Btate ». Whittemore, 50°N, H. 245 ;
Poople v, Chryatal, § Barb. 546.
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4 State r. Dayton, 3 Zab. 5% ; 1 Hawk
P. C. 431.

& Infra, §§ 1277, 1282; 1 Hawk. P.
C. 431.

§U. 5. v. Cornell, 2 Mason, 60;
Bridges, ex parte, 2 Wood, 428; 8. C.
under name of Brown ». T. 8,, 14 Am.
L. Reg. N. 8. 566; People v. Lynch,
16 Johns. 549 ; State ». ke, 15 N.
H. 83; Davison ». Champlin, 7 Conu.
244; Wetherbee ». Johnson, 14 Mass.
412; Jackson ». Rose, 2 Va. Cas. 34;
State v. McBride, Ries, 400, question-
ing State v. Wells, 2 Hill, 687 ; State
v, Adams, 4 Blackf. 14%; People ».
Kelly, 38 Cal. 145; State v. Kirkpa-
trick, 32 Ark. 117. Bee contre, U. 8.
v. Smith, 1 South, 33; Buckwalter ».
U. 8., 11 8. & B- 193. This question is
discngsed in detail in Whart, Com. Am.

su- Law, § 524,

1 U. 8. v. Bailey, 9 Peters, 238,

that the attel_ltion of the witneas should bave been called to the

1 State v. Whittemore, 50 N. H.
245 ; Rump ». Com., 30 Penn. St. 475.
Contra, People v. Bweetman, 3 Parker
C. R. 358, Bee supra, § 266, for discns-
sion of this topie.

2 See supra, § 266; U. 8, v. Bailey,
9 Pet. 238 ; State r. Whittemore, 50
N. H. 245 ; Wood v People, 59 N. Y.
117; Rump ». Com., 30 Penn. 8t. 476.
Compare People ». Bweeiman, 3 Par-
ker, C. R. 358,

3"8ee prior cases cited to this sec-
tion ; Btate v. Shellay, 11 Lea, 594.

4 3 Rugs. on Crimes (6th Am. ed.),
600; R. »v. Worlay, 3 Cox C. C. 535;
R. v. Owen, 6 Ibid. 105 ; R. ». Naylor,
11 Ibid. 13; R. v. Alsop, Ibid. 264; R.
». Tate, 12 Ibid. 7; U. 8. ». Landberg,
91 Bilatch. 16%; Btate ». Trask, 42
Vt. 152; State v. Meader, 54 Vi. 126;
Com. v. Knight, 12 Mass. 274; Com. v.
Bmith, 11 Allen, 243 ; Com. v. Grant,

116 Mass. 17 ; State ». Hobbs, 40 N. H.
229; Campbell ». People, § Wend.
636 ; Conner ». Com., 2 Va. Cas. 30;
Crump ». Com., 75 Va. 922; Rhodes’
Case, 78 Va. 692; Btate v. Aikong, 32
Iowa, 403 ; Statev. Flagg, 25 Ind. 243 ;
Peopls v. Gaige, 26 Mich. 30 ; Beecher
v. Anderson, 45 Ibid. 543 ;. Pollard ».
People, 60 Ill. 148; State v. Hattaway,
2 N. &£ M. 118; Hinch ». State, 2 Mo.
158; State v. Bailey, 34 Ibid. 350;
Gibson v, Btate, 44-Ala. 17 ; Nelson v,
Btate, 47 Miss. 621 ; Page ». State, 53
Ibid. 475; Martines ». State, 7 Tex.
Ap. 384, Bee Platt ». Branmsdorff, 40
Wis. 107. Y. article by Prof. Chase,
in 3 Crim. Law Mag. 459.

6 7. 5. v, Bhinn, 8 Sawy, 403 ; Com,
v. Grant, 116 Masa. 17,

& 2 Ro. Rep. 41, 46. See R. v. Lon-
don, 12 Cox C. C. 50,

135



§ 1277.} CRIMES, [Book 11,

particular day.! On the same principle it has been held that if a
person swear that J. 3. beat another with his sword, and it turned
out that he beat him with a stick, this is not perjury when the char-
acter of the'weapon is not at issue.? And, generally, superfluous
and irrelevant matter, stated in an affidavit for a writ of Aabeas
corpus, although false, is not perjury.® But evidence mitigating or
aggravating damages is in this sense always material.t
§ 1277. Yet when such apparently superflucus matter goes to give
But o circumstantiality to the narrative, and to form therefore, a
ut cir- . - . - - N
cumstap-  link in the chain of proof, it becomes material as contribut.
oty ol  ing largely to the witness’s credibility-* Bald statements
may e of results (e.g., ‘He struck me,” as in a case just
mentioned) want one of the prime essentials of reliable
testimony. For a witness knowingly to fabricate details, in order
to strengthen his credibility, is as much perjury as is any other
false swearing. Hence it has been rightly held that perjury may
be committed in swearing falsely to a collateral matter with intent
to prop the testimony on some other point.® Thus where three or

CHAP. XX.} ' PERJURY. I8 1277,

more persons were alleged to be jointly concerned in an assault,
and it was contended to be immaterial, if all participated in it, by
which of them certain acts were done, the contrary was held, and
it was ruled that evidence as to the acts of any one, if wilfully

and falsely given, constituted perjury.! So the testimony of a

person offering himself as bail, as to the value of his property, is
material 2 though not as to incidents of the property not affecting
its value ;3 and so of the answer of a witness denying on cross-ex-
amination a discrediting fact;* and so of false testimouy as to
the credit of a material witness,® It is when the false swearing
goes to a point the existence or non-existence of which cannot affect .
the question in dispute, that it does not tend to prevent the due
administration of justice, and therefore is not perjury.® Yet a

I R. v. Stolady, 1 F. & F. 508. As

to what constitutes fixing the wit-
ness’s attention on a point see R. .
London, 12 Cox C. C. 511.

® Hetley, 97. Bes 1 Hawk. e, 69,
8. 8.

§ White », State, 1 Sm. & M. 149,

"4 State v. Norrig, 9 N. H. 101 ; State
v, Keenan, 8 Rich. (L.} 4586.

§ R. ». Overton, 2 Moody, 263, C. &
M. 6565; R. v. Berry, & Cox . C. 121;
R. ». Mullaney, L. & C. 593 ; Com. »,
Grant, 116 Mass. 17; Wood v, Peaple,

" 8§% N. Y. 117; People r. Grimshaw, 40
Hun, 505; 20 W. Dig. 116; People ».
Courtney, 94 Ibid, 490; Dilcher .
Btate, 39 Ohioe 5t. 130,

¢ R. v. Tysen, L. R. 1 C. C. 107;
1 Cox C. C. 1; Com. » Pollard, 12
Met. 225; Peopla ». Wood, 5% N. Y.
117; Btate v. Dayton, 3 Zab. 49 ; State
v. Brown, 78 N. C, 642 ; Floyd v. State,
30 Ala. 511; Btate z. Shupe, 16 Towa,
36 ; Parrish v, Btate, 18 Fla. 902, On
an asgignment of perjury by a defend-
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ant in a bastardy case, that he had
never kissed the prosecutrix, the gues-
tion of materiality was held by Wight-
man, J., to be for tle jury. R.
Geddard, 2 F., & F. 361. Sea R. ».
Schlesinger, 10 Q. B. 670; 2 Cox C.
C. 200.  Infra, § 1284, Upon the trial
of C. fur perjury in an afidavit, proof
wag given that the signatare to the
affidavit was in his handwriting ; and
there was no other proof that he was
the person who made the afidavit. P,
was then called, and swore that the
afidavit was mnsed before the taxing
master, that C. was then present, and
thai it was publicly mentioned, so that
everybody present mnst have heard it
that the affidavit was C.s. It was
held, that the matters sworn were ma-
terial upon the irial of C. R. ». Alsop,
11 Ibid. 264—C. C. R. Bee R. »,
Tyson, L. R. 1C. C. 107 ; R. v. Murray,
1F. &F. 80.

‘* A party not enly commits perjury
by swearing falsely and corruptly as

to the fact which is immediately in
issue, but also by so dving as to ma-
terial circumsatances which have a legi-
timate tendency to prove or disprove
such fact. He cannot in the latter
case, exonerate himself from the offence,
because while the cirenmstances to
which he thus swore did mnot exist,
the fact sought to be established. by
them did exiet.” Devens, J., Com. ».
Grant, 116 Mass. 17. See R. v, Over-
ton, 2 Moody, 263, C. & M. 655.

Where in a connty eourt, on an ac-
tion for having sued for goods seld, P.,
the defendznt, falsely swore on cross-
examination that she had never been
tried at the Old Bailey, and had never
besn in custody at the Thames Police
Station; it was held on a trial for
perjury that this evidence was ma-
terial. R. » Lavey, 3 C. & E. 26.
Supra, § 1279,

1 State v, Norris, 3 N. H, 94.

2 Com. v. Butland, 119 Mass, 317.

8 Pollard v, State, 69 I, 148. Infra,
§ 1323,

$'R. v. Gibbons, ¢ Cox, 50. Infre,
§ 1278.

s Peaple ». Courtney, 94 N. Y. 490,

8 R. v. Worley, 3 Cox C. C. 535;
Studdard ». Linville, 3 Hawks, 474.

P, the defendant, in an answer in

chancery to a bill in equity against
him for specific performance of an
agreement relating to the purchase of
land, relied on the statnie of frauds
{the agreement not being in writing),
and also denied having entered into
any such agreement, Tpon this de-
nial in his answer he was indicted for
perjury. It was leld that the denial
of an agreement, which, by the statute
of frands, was not binding on the par-
ties, was immaterial and irrelevant,
and that the defendant was entitled to
an acguittal. R. ». Dunsten, R. & M, -
109. As we will see, perjury cannot
be assigned on an answer in chancery,
denying a promisze absolutely void by
the statute of frands. R. », Benegech, -
Peake’s Add. Cas. 93. Infre, § 1282:
P. being charged with perjury, for
having falsely sworn before magistrates
at petty sessions that D, B. was the
father of her illegitimaie child, at the-
trial the imputed father, I). R., swore
that he never had intercourse with her,
In corroboration of D. R., a withess
was called who swore that P. had teid
witness, at a time when shs generally
denied being with child, that **D.
R. had never touched her clethes.”?
It was ruled that, as the negation waa
made by P. at a time when ghe gene-
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§ 1280.] ORIMES, [BooK 1L

person swearing falsely to a material fact caunot defend himself on
the ground that the case did not ultimately rest on the fact to which
he swore.! Whatever forms an apparent link in a chain of evidence
affecting the issue is in this scnse relevant.? The test is, was the
evidence such as apparently conduced to support an hypothesis

CHAP. XX.) PERJURY. [§ 1282,

may be perjury in giving evidence which could have been excladed
ag secondary.! And a witness who was admitted to tes- y,,4migs
tify, though incompetent, may be indicted for perjury in DHityno
his testimony.? Perjury, also, may be assigned on affi- material-

davits never actuaily put in evidence.®* The rule as to -

logically pertinent to the issue.
now before ns, is not material.3

If not, the evidence, in the sense

§ 1278. Perjury may be assigned upon a man’s testimony as to

And so

the credit of a witness. He may also perjure himself in -

testimony D18 answer to a bill in equity, though it be in a matter
8 to eredit pof gharged hy the bill.

of wilness,

And so

§ 1279, A witness’s angwers on his own cross-exami-

witness's  Dation, are material, and may be assigned as perjury,

ANSWErs on

bisown . nowever discursive they may be, if they go to his
cross-cx- — ¢redit.* Nor can he set up in defence that he was com-
pelled to answer in contravention of a constitutional right.?

§ 1280. Hence may we accept as a general rule that where
court illegally admits evidence, such illegality, if the evidence go
to the jury, is not per se evidence of immateriality.® Thus there

amination.

rally denied being with ohild, it was
so far a part of such general denial
that, although it conld not be alto-
gethar withdrawn from the jury, it was
not & corroboration of D, R.s testi-
mony, on which alone they eculd con-
vict her. Another assignment of per-
jury ‘was, that on the same occasion P.
‘had falsely sworn that her master, who
waa uncle of . B., had promised her
that he would raise her wages, and
allow her to lie in at his house, if she
would swear the child to a person other
than his nephew, D. R. It was held
that such statement was not material
to the issne so az to comstitute the
crime of perjury. R. v. Owen, 6 Cox
C. C. 105 (Marten, B.). As to mate-
rialty see, algo, supra, § 1246.

! Wood ». People, 59 N. Y. 117,

% R. ». Naylor, 11 Cox C. C. 13;
R. v. Couringy, 7 Ibid. 111; Com. +.
Grant, 116 Mass. 17.
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¥ 8ee distinctions takenm in Whart.

Cr. Ev. §% 23 ef seq.

¢ 2 Balk. 514; R. ». Griepe, Ld. Ray,
256; 12 Mod. 13%; Wood ». People, 50
N.Y.117; State v. Street, 1 Murph. 156.
" B R.». Greep, 5 Mod. 348.  Sembls,
1 8id. 106, 174,

§ Supra, § 1277 ; R. ». Overton, Car.
& M. 655; 2 Mood. C. €. 263: R. v,
Lavey, 3C. & K. 26; R. ». Gibbon, L.
& C.109; R. v, Tyson, L. R. 1 C. C.
107. This applies to hig denial that he
had previcusly said certain things.
People v. Barry, 63 Cal. §2,

7 Staté r. Maxwell, 28 La. An. 361;
Mattingly v. State, 8 Tex. Ap. 345,

"-R. ». Philpotis, 5 Cox C. C. 363;
3C. &£K.135; 2 Den, C. C. 302; R. ».
Gibbon, L. & C. 109 ; 8 Cox C. C, 105;
Chamberlain v. People, 23 N. Y. £5.
Supra, § 1254, .

It having become material to prove
whether J. had died before M., the

statutory affidavits has been already considered.*
§ 1281. On the other hand, the fact that certain testimony was

admitted in evidence is not by itself sufficient to warrant

Admisgion

a jury, upon the trial of the indictment for perjury, to mnot conclu-

sive a8 10

infer that such testimony was material to the issue.® 501
§ 1282. Swearing to a falsebood necessarily and abso. 17-
lutely ineffective is not perjury ; but it is otherwise when Frimd facie

defendant on the trial prodneed a
decument purporting te be a copy of
J.'s will, and falsely swore that he had

examined it with the original will in’

the registry; and also, that he had
examined a memorandum at the foot
of the copy of the will with the entry
in a book called the Act Bock in the
same registry. The judge offered fo
admit the evidence, but it was with-
drawn ; it was, in point of law, inad-
migsivle. It was held that the ¢ircum.
stances that the evidence was inad-
miegible, and wag withdrawn, did not
affect the guestion of perjury, as it
could not purge the false swearing;
and that, as it was wpot material
whether probate of J.’s will was
granted in the lifetime of M., if the
evidence of the prisoner had been re-
ceived it would have been material to
the issue, and, consequently, that the
falze vatf of the prisoner amounted to
periury. R. ». Phillpotts, 2 Den. C.
C.302; 3C, & K.135; T. & M. 607;
5 Cox C. C. 363,

In B. v, Gibbon, L, & C. 10%; 9
Cox C. C. 105, P. was indicted for
having faleely sworn that in Septem-
ber, 1860, he had carnal knowledge

mauterial-

‘the falsehood is capable of a primd facie though only ityis sufi-
temporary effect. A man, for instance, denies on oath

cient,

of A. A. had obtained sn affiliation
snmmons sgainst H., and in her eross-
examination denmied having had con-
nection with P. in September, 1860 (a
time which conld not have made him
the father of the child). P. was called
48 a witness on behalf of H., and swore
tliat he had copnection with A. in the -
month named, It was determined that
although his evidence was legally inad-
missille, yet being admitted, it became
material, and perjury might be assigned .
upen it.

! Howard v. Sexton, 4 N. Y. 157,

¥ Yan Bteenburgh». Kortz, 10 Johns,
167; Montgomery o. Stats, 10 Ohio,
220. But see R. v. Clegg, 19 L. T. (N.
B.) 47. Supre, §§ 1254, 1271. CF.
article in Londen Law Times, April 9,
1881; 3 Crim. Law Mag. 461-4.

3 R, ». Christian, b C. & M. 338,
State v. Whittemore, 50 N. H. 245;
Btate ». Flagg, 29 Ind. 24. :

! Supra, § 1267. .

8 R. v. Tate, 12 Cox C. C. 7; R. v
Southwood, 1 F, & F. 358; Com. o
Pollard, 12 Met. 235. Bes Com. v.
Parker, 2 Cosh. 212 ; Ross ». Rouse, 1
‘Wend. 475; Wood ». People, 59 N. Y.
117; 3 Crim. Law Mag., 475,
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§ 1283.] CRIMES, [Book I1.

a promise which the statute of frauds requires to be in writing.
Hence, in jurisdictions in which such promise iz absolutel y void, the
denial of it is not perjury, for the denial touches a non-existent
object ;' and so when the alleged false oath is as to the addition to
a writing of certain words which are utierly without legal effect,
and when such denial is not made to prop up the defendant’s testi-
mony in things material ;? and so when the false oath is made to a
matter which is an absolute nullity.* Bat the false swearing to
matter which, however valueless and ineffective ultimately, has yet
Bome primd facie, though illusory, weight, is perjury ; for by this
injury and annoyance to another may be at least transiently wrought.*
A similar distinction in forgery has been noticed ;* it not being
in.dictable to forge an absolutely void instrument, though it is other-
wise as to an Instrument only voidable. In other words, a fabrica-
tion aimed into blank air, where there is no possibility of mjury, is
not indictable ; but such fabrication is indictable when there is a
possibility of injury, no matter how remote, contingent, or ephemeral.
§ 1283. Hence, when opinions are irrelevant, they are not sub-
Trrelovant je.cts of perjury,® as is the case with the opinion of a
opinions  witness as to the law of the land.” DBut when relevant
not sub- . . .
jects of and material (as with the opinions of experts, and of
PeruIy- - jurists testifying to foreign laws), it is otherwise.! Emi-

nently is this the case when such opinion is a summary of facts’

claimed to be known by defendant.? As has been seen, however,

. mere opinions honestly expressed, though on insufficient evidence,
are not, perjury.

OHAP. XX.] PERJURY. [§ 1286.

§ 1284. According to Lord Campbell, the materiality of the al-
leged false oath is for the jury.! But the weight of au- )
thority is that it would be error to leave the question to ?g‘};‘f_‘:ﬂl‘f{
the jury without definite instructions from the court.?

Axnd the proper course i for the court, assuming all the evidence to
be true, to determine whether the particular article of evidence is
or is not material. Any dispute as to the truth of facts, however,

must go to the jury.?

VIII. INDICTMENT.*
§ 1285, Each point in the definition of perjury must be distinctly .
shown on the indictment, subject to the statutory or other gualifica-
tions hereafter stated. Thus it must appear that the oath was,—

1. Wilful and Corrupt.

§ 1286. The indictment must aver that the defendant “ wilfully
and corruptly”’ swore falsely.® A-nd an indictment which _ .
charges that the prisoner ¢ feloniously, corraptly, koow- must
- . .y T e charge wil.
ingly, wilfully, and maliciously swote,” omitting the word tuincas and
« falsely,” but concluding *and so the defendant in COrrvPHon-
manner and form aforesaid did comwmit wilful and corrupt perjury,”
is bad.® But in another case, an indictment which stated that the
defendant ¢ did voluntarily, and of his own free will and accord,
propose to purge himself upon oath of the said contempt,” nega-
tiving by express averments the truth of the oath, and concluding,

that the defendant * did knowingly, falsely, wickedly, maliciously,

-and corruptly commit wilful and corrupt perjury,” was held good.”

1 R. ». Dungton, K. & M. (N. P}
103—Abbott, C. J.; R. v. Benesech,
Peake's Add. Cas. 93—Eenyon, C. 1.,
cited supra, § 1277,

2 People v. McDermott, 8 Cal. 288,

3 B. v. Fairlie, 9 Cox C. C, 209;
State v. Stedl, 1 Yerg. 394.

4 R. v. Yates, C. & M. 132 ; Gom, ».
Patrker, 2 Cush. 212,

5 Supra, § 696. "

€ R. ¢. Crespigny, 1 Esp. 280; R. .
Pepye, Peake (N. P.) 187. This ap-
plies to an opinion as to the meaning
of a docnment, unless the object be to
restore a docoment which is lost. Ibid.
State v. Wolverton, 8 Blackf. 453.
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7 State ». Henderson, 90 Ind. 406,

9 Bee Whart. on Crim. Ev, §§ 225,
455, 458, 460, as to when opiniens be-
come primary proof, R. v. Pedley, 1
Leach, 365: R. v, Schlesinger, 10 Q. B,
670; 2Cox C.C.200; Fergus v, Hoard,
15 Il 857; State », Lea, 3 Ala. 602;
R. ». Cowan, 24 Up. Can. (Q. B.) 606,
Bee State », Cruikehank, 6 Blackf, €32,

* Com. v. Thompson, 3 Dana, 301 ;

State v. Cruikshank, 8 Blackf. 62;
Hoch r. People, 3 Mich. 552: State ».
Terry, 30 Mo. 368,

¥ Supre, § 1246,

TR, v. Lavey, 3 C. & K. 26; R.v.
Worley, 3 Cox C. C. 536. See R. v.
Courtney, 7 Ibid. 111 ; R. ». Goddard,
2P &F. 36l Supre, § 1277.

¢ R. ». Mullany, L. & C. 593; 10
Cox C. C. 97; R. v Southwood, 1 F. &
F. 356 ; Com. v. Parker, 2 Cash. 212;
Huntching ». Blood, 256 Wend, 413;
Steinman v. McWilliams, § Barr, 170;
State ». Lewis, 10 Kans. 157,

3 See Cothran », State, 39 Miss, 641 ;
State r. Lewis, 10 Kans, 157.

4 ¥or forms of indictment, see Whart.
Proo. BT7 ef seq.

5 Supre, §§ 1245 ef seg. State v. Car-

land, 3 Dev. 114; Parrich z. State, 18
Fla. 902,

& R. v. Oxley, 3 C. & K 317; State
r. Davis, 54 N. C. 629. See Whart. Cr,
PL & Pr. § 264.

T Resp. v. Newell, 3 Yeates, 407, In
R. v. Cox, 1 Leach, 82, “wilfully’’ was
held to be nnneceszary when * falsely,
malicicusly, wickedly, and corrmptly’*
were used. In Johnson ». People, 4
111. 505, it was held that *“knowingly®'
conld be dispensed with when * wil-
fully’? and * corrnptly’’ wero uged.

In State v. Bixler, 13 Md. Ree. 103
(1884), “corruptly’’ was dispensed with.
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§ 1287.1 - CRIMES, [®ook 11,

We may in general conclude that at common law the words * wil-
fully,” ¢ corruptly,” and ¢ falsely,” are terms which cannot be

omitted with safety.t

2. Sworn before Competent Jurisdiction.

§ 1287. “Daly sworn” is sufficient to describe the swearing ;
Oathi muee  DOT Deed the particular mode be set forth.? Hence it is
be properly  gufficient to aver that the defendant  did then and there
et o 5n due form of law, take his eorporal oath,” without
stating whether he was swornu on the gospels, or with uplifted hand.3
But « sworn’’ (or affirmed) must be distinctly alleged ;* and where
the procedure is special, prescribed by statute, the special oath so

prescribed must be averred.®

At common law the name and office of the person or court admin-

An indietment against an insclvent
debtor for perjury, in swearing to a
schedule which did not discover cer-
tain debis owing to him, was held bad
on demurrer for not averring that he
well knew and remembered that the
omitted debts were then justly due and
owing to him. Com. ». Cook, 1 Rob.
(Va.) 729,

That the words *fcommitted per-
jury®’ are not essential when the oon-
gtitvents of the offence are given, ses
Magsis v, Btate, 5 Tex. Ap. 8L

1 R. ». Btevens, 5 B, & C. 246; R. v.
Richards, 7D. & R. 665 ; R. ¢, larris,
1Ihid, 578; 5 B. & A. 926, U. 8. ».
Babeock, 4 McLean, 113; Thomas v.
Com., 2 Rob, (Va.) 795 ; Cothranw.
State, 39 Miss. 541 ; State », Carland,
3 Dev. 114 ; State ». Bobbitt, 7O N, .
81; Juaraequi v. State, 28 Tex. 625 ;
Btate ». Webb, 41 Ibid. 67; Allen v.
State, 42 Ibid. 12. Under lowa stat-
ute, see Btate v. Morse, 1 Greene, 503.
* Knowingly”’ is said nof io be necessary
when ‘falsely, wilfully, and cor-
roptly’” are averred. State v, Sleeper,
37 Vt. 122. Under Texas statute, see
Bmith ». State, 1 Tex. Ap. 620,
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$ See infra, § 1305 ; R. v. McCarther,
Peake, 211 ; Tuttle ». Pcople, 3¢ N, Y.
431; Dodge ». State, 4 Zabr. 455 ;
Btate ». Farrow, 10 Rich. 165. See
Com. v. Warden, 11 Met. 406 ; People
v. Warner, 5 Wend. 271.

* Resp. v. Newell, 3 Yeates, 407,
See Btate v. Freeman, 15 Vt. 723;
Jackson v, State, 16 Tex. Ap. 679.

¢ Btate o Divoll, 44 N, H. 140;
State ». Hamilton, 65 Mo. 567.

Ithas been ruled that in cases where,
to give magistrates jnrisdiction to hear
a case punishable on snmmary eonvic-
tion, it iz essential that they ghounld
have an information on oath made be-
fore them, it is not sufficient in an in-
dietment for perjury, alleged to have
been committed on the hearing of
such information, to allege that before
M. G., Esq., and T. H. H., clerk, twe
of the jystices, etc., the magistrates
who heard the case, J. 0. cams and

‘exhibited a certain information upon

oath, becaunse it does not sufficiently
show that J. 0. was sworn before M.
G. and T. H. H. R. v. Goodfellow,
Car, & M. 569,

6 State ». Blackstone, 74 Ind. 592,

CHAP. XX.} . PERJURY. 1§ 1288.

istering the oath must be given,' and a variance in thiy respect is
fatal.? . _

It is, however, enough to allege swearing before s court ;3 and
proof of swearing before’ an officer of court, in presence of the
court, will sustain an allegation of swearing before or by the court.*

An indictment charged the defendant with having sworn to te}l
¢t the truth, the whole truth, and nothing but the tru 2’ The ovi-
dence was that he was swom to tell * the whole truth and nothing
but the truth.” It was held that the variance was immaterial.’

§ 1288. By stat. 28 Geo. LL ¢.11, it is “sufficient to set fql.'th
. . . . by whatcourt, or before whom the oath was puaiea
taken, averring such court or person or persons to have &nthorly
competent authority to administer the same.” By the geegéil:ec:
English practice, under the statute, the nature of the
authority need not be specified.® In the United States, there are
jurisdictions in which the relaxation of the common law affected by
the statute has not been accepted ; aed where it has been held
necessary to set forth all the facts easential to constitute tkfe a.author-
ity to administer the oath.” Butasa general rule, the principle of
‘the statute has been accepted among us as virtually a part of the
common law,® though it must appear from the indietment that the
officer administering the oath was of a class authorized bylaw to act
in such capacity.? Beyond this specification need not be pushed.
Thus, it has been held, that where an oath before a foreman of a

! Kert + Poople 42 Iil. 307; State ». State, 1 Carter (Ind.), 232. Bee

v. Street, 1 Morph. 156; Btate z
Hardwick, 2 Mo. 185.

& Hitesman v. Htate, 48 Ind. 473;
State ». Harlis, 33 La. An. 1172 ; State
. Oppenheimer, 41 Tex. 62.

8 Campbell ». Peopls, 8 Wend. 636,
- 4 Sypra, § 1257 ; infra, § 1315.

5 State v. Gates, 17 N. H. 373. Bee
R. v. Southwood, 1 F, & F.356.

& R. v. Calanan, § B. & C. 102; 8
D. & R. 973 R, v. Dety, 13 Up. Can.
(Q. B.) 398; R. r. Masonm, 29 Ibid.
431. Bee Burns v. People, 59 Barb.
531.

7 State ». Gallimon, 2 Ired. 372;
Lodge v. Com., 3 Grat. 579 ; McGregor

State v. Hanson, 39 Me. 337 ; State v,
Nickerson, 46 Towa, 447.

g {J. 8. v. Deming, 4 McLean, 3; _
State v. Langley, 34 N. H. 529 (eited
infra, § 1297y ; Com. ». Hatfield, 107
Mass. 227 ; Burns v. People, 53 Barh.
631 ; People v. Warner, 5 Wend, 271;
State ». Ludlow, 2 Bouth. 772 ; Btate
». Dayton, 3 Zabr. 49 ; State ». Wise,
3 Lea, 38 ; Eimmel », People, 92 I11.
457 ; State ». Schill, 27 Iowa, 263;
Stofer v. State, 3 W. ¥a. 689 Btaten.
Belew, 79 Mo. 584 ; Stewart ». State, &
Tex. Ap. 184; Bradbérry v. State, 7
Ibid. 375. Infre, §% 1204, 1325. -

# State v, Crutnb, 68 Mo. 206.
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§ 1290.] CRIMES, [BOOK II.

grand jury is averred, this is enough without stating the fore-
man’s name in detail.! It must, however, be specifically averred
that the- person or court administering the oath had authority so
to do.2

- §1289. Under any circumstances, however, where the oath was
Otherwise  t2Ken before a subordinate statutory officer, specially

OHAP, XX.] PERJURY. [§ 1292,

petitioner in bankruptcy, it is unnecessary to set forth the petition ;
such reference to it as will show its charaeter and object is suffi.
cient.! In States where the statute of George II. is not in force,
and where there is no similar relazing statute, there is, as has been

. seen, authority to the effect that the whole record should be set

forth. But such cumbrous and entrapping particularity will scarcely

with spe.  empowered to administer an oath, it is necessary that the

clal gtat-

utory ofi-  facts setting forth his authority should be averred, Thus,

cer.

it-is not enough to aver that the perjury was committed

before “a commissioner of the United States duly appointed.”
The mode and authority of the appointment, and the official title of

the officer, must be set out.3

§ 1290. The jurisdiction of the court over the subject matter must

Juarisdic=

be distinetly averred.* The title of the court must be

tlon must  correctly given ;® and if a quorum is essential to Jurisdie-

be averred.

tion, it is proper to aver that & due quorum of the Jjudges

was present.® Buat if juriadiction be averred, the subordinate pre-
requisites of regularity may be inferred from the other allegations,
when not explicitly stated.” Thus, in perjury committed by a

1 5t. Clair ». State, 11 Tex. Ap. 297.

? State . Owen, 72 Mo. 440, and
prior cages cited in this section.

3 11, 8. ». Wilcox, 4 Blatch. €. C.
3%1. Bee Flint ». People, 35 Mich,
4491. _

+ Btate v. Hanson, 39 Me. 337 ; State
v. Thurstin, 35 Ibid. 205;: State ».
Plammer, 50 Ibid. 217; Steinsonm .
Htate, 6 Yerg, 531; State ». Witherow,
3 Murph. 153 ; R. ». Doty, 13 Up. Can.
(Q. B.) 398,

§ Btate v. Btreet, 1 Murph. 156 ; State
v. Knight, 84 N. C. 789, Iafra, § 1314.

6 Btate v. Freeman, 15 Vt. 723,

T R. ». Virrier, 4 P. & D, 161; 12
Ad. & EL 317; Walker ». R., 8 EL. &
Bl. 43%; Com. ». Hatfisld, 107 Mass.
227, Supra, § 1257,

It has been held that jurizdiction is
aufficiently averred in an indictment
which charges that a petition for pro-
tection from process was, under 5 & 6
Viet. o. 116, 7T & 8 Viet. o. 96, and 10
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& 11 Viet. ¢. 102 (Insolvent Debtors’
Acts), filed and presented at the connty
court of 8., at W., by the defendant ;
that he afterwards obtained an order
of protection; but afterwards, while
the proceedings were pending in the
county eourt, to wit, at the time of the
iling the petition and schedule, he
came before K., 2 commissioner to ad-
minister oaths in ékancery, duly ap-
pointed and empowered fo act in the
matter of the insolvent, and take the
defendant’s oath then and there at the
ccunty court, and within the jurisdic-
tion aforesaid, for the purpose of mak.
ing an affdavit, and verifying his
petition on eoath, and was duly sworn
before K., and swore and took his cath
that the afiidavit then made was true,
K. having competent pewer and an-
thority to administer the cath. The
indictment went on to aver that certain
matter was material in the matter of
of the inselvency, and that the afidavit

at present be anywhere exacted.

§ 1291. If the facts be stated, as to time or place, with uncer-
tainty or repugnancy, the indictment will be bad.? And

a variance as to ifme of oath, when the latter is proved

Time and .
Place muast

by record, is fatal.® But where the indictment charged be correct-
the defendant with having committed perjury, by swear-

ing at a court in July that he had witnessed a transaction in October
of the same year, it was held not to be such a repugnancy as to
afford cause for arresting judgment.* -

ly averred.

8. In a Judicial Proceeding.

§1282. An indictment for perjury, ecither at com- Yudictal

mon law or under 23 George II. ¢.11 , which does not

proceeding
muyst be

show on it face that the oath was in a judicial proceed- averred.

ing, is bad.?

Thus, an omission to charge in the bill of indictment that the

matter of traverse tried between

was false in respect thereof. The de-
fendant was convicted, and judgment
snstained. Walker ». R. (in error), 8
ElL & BL 43%; 27 L. J. M. C. 43, Bee
stipra, §§ 1287 of seq.

! U. 8. ». Deming, 4 MoLean, 3. Su
proe, § 1289 5 dnfra, § 1299,

? Btate ». Hardwick, 2 Mo. 185.

# Whart. Cr. Ev. § 1034, Jfufra, §
1314 ; T. B. ». McNeal, 1 Gallis, 387 ;
U. U. v. Bowman, 2 Wash. C. C. 328;
Com. ». Monahan, 9 Gray, 119 ; Rhodes*
Case, 78 Va, 692.

4 Btate v. McKennon, Harp. 302,

¥ R.v. Overton, 4 Q. B. 83; 3G. &

. D.133; SBtaie v Lamont, 2 Wis. 437 ;

Marrell v, People, 32 I1l. 499. See for
adequate form Com, v, Carel, 105 Mass,
582,

YOL. IL—10

the State of Tennessee and D.,

An indictment was held defective
which inerely stated that the defen-
dant, intending {0 subject W. M. to the
penalties for felony, went befora two
magistrates, and ‘‘did depose and
awear,”’ etc., setting ont a ﬂepﬂsition,
which stated that W. B. had pat his
hand into the defendant’s pockel and
taken out & £5 note, and a.ésigning per-
jury upon it. The defects stated were
that the indietment did not show that
any charge of felony had been pre-
viously made, or that the defendant
then made any charge of felany, or
that any judicial procesding was pend-
ing before the magistrate. R. ». Pear-
son, 8 C, & I. 118, Supre, § 1277.
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§ 1294.] ‘CRIMES.

touching which the defendant gave his evidence, was by indictment
or presentment, i3 fatal.!
§ 1293. It has been shown that it is necessary that the proceed-

[BooE 15

Must

ings should have been regular.? Thus, where it becomes

appear that necessary, in charging the commission of the offence, to

proceed-

ings were  allege that a certain term of county couri was duly
Tgulst  }olden, it is not at common law sufficient to allege that it
was holden by and before the chief judge of such court, without
mention of any assistant judges.® And it must appear that the
party administering the oath had authority.*

§ 1294, Curable irregularities, however, are not fatal.® Thus it

But irregu-

is no defence to perjury on an affidavit that the affidavit

Jarities was not filed.® Nor, under most recent statutes of jeo-

which are

curable are Tails, 18 & variance in details of record fatal.”

not fatal,

Otherwise
a8 to essen-

- § 1295. It is otherwise as to essential prerequisites,
Thus judgment was arrested in a case where perjury

taleondi-  was charged to have been committed in what was in

effect an affidavit on an interpleader rule; and the in-
dictment set out the circumstances of a previous trial, the verdict,
the judgment, the writ of fieri fucias, the levy, the notice by the
prisoner to the sheriff not to sell, and the prisoner’s affidavit that the
goods were his property, but omitted to state that any rule was ob-

tiohs,

| Bteingon ». State, 6 Yerg. 531.

¥ Supra, §§ 1267, 1273, 1287,

It was averred in the indictment
that after K. was duly snmmoned to
appear before certain jmetices, being
and acting as two justices of the peace
in and for g county, to answer before
puch justices a certain information
and complaint against him, of having
opened his honse (a beer-house) on a
Bunday, for the sale of beer, after three
agud before five in the aftermoon; K.
duly appeared before the justices at
the petly sessions of a petty sessiomsl
division in the county, and that at the
hearing, the defendant, being called as
a witness for K., falsely swore that he
had not been in the house of K. at all
that day; that he had never aseen a
certain policeman, and had not been in
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R. that day, or for a fortnight before.
It waz ruled that it was sufficienily
alleged in the indictment that the
offence waz one over which the justices
had jurisdietion, and that it was com-
mitied in a place where they had jor-
isdiction. R. », Bhaw,L. &C. 579; 10
Cox C. C. 66.

8 Btate v. Freeman, 15 Vt. 723,

¢ Supra, § 1201 ; see Eighmy v, Peo-
ple, 79 N. Y. 5486. )

5 Buoe supra, § 1273, Siate ». Shanka,
66 Mo. 560.

§ R. v, Crosgley, 7 T.R. 315. Supra,
§ 1288, Bee R. ». Hailey, 1 C. & P,
258; B. & M. 94; State v. Langley, 34

N. H. 529, See State r. Bleeper, 37 Vt.

122, Supra, § 1289,
? €om. v. Soper, 133 Masa. 393.

CHAP. XX | PERJURY. 8 1296.

tained according to the provisions of the interpleader act.! And an
indictment for perjury in false swearing to a bill of equity which
does not show that the bill is one which is required to be verified

T T w——

by oath, is insnfficient.?

§ 1296. But so radically have the statutes of jeofails, and those

for relaxing the old common law strictness in this re-

By pl;esent

spect, affected this portion of criminal pleading, that practice
there is probably no State in which it would now be ouly eseen-

tiai aver-

held necessary to set out the whole record of the suit in ments of

record need

which the perjury is alleged to have been committed. It be intro.

is generally enough to state correctly the facts showing

duced. -

that the court had jurisdiction, that the oath was duly administered,
and that the proceedings were regular.’ .

) R. ». Bishop, C. & M. 302.

2 People ¢. Gaige, 26 Mich. 30. See
Silver v. State, 17 Ohio, 365,

8 Beveral cazea to this point have
been grouped in other sections of the
present chapter. In addition to these
the following may be examined ;=

An indictment for perjury, alleged
% have been comnitted on a writ of
trial, stated the trial to have taken
place before the high sheriff. It was
proved that when the defendant gave
evidence on the writ of trial, neither
the high sheriff mor the under sheriff
wag present, but that the wril of trial
was executed before M. 8., the sheriff's
agsessor, who was proved to have been
jn the constant practive of acting aa the
sherilf's assessor and deputy ; but the
writ of trial was directed to the sheriff,
and it was siated in the postea that the
trial took place before him; it was
held by the judges that the allegation
in the indictment was supported, and
that it sufficiently appeared that M. 8.
had anthority to exeente the writ of
trial. R.r. Dunn, 1C. & K. 730.

‘Where the indictment charged per-
jury in a matter of traverse between
the State of Tennessee and D., for an
“azaault and battery,” it was held

that this wag not 3 sunficient charge of
the jurisdietion of the court before
which the case was tried. . Steinson u.
Btate, 6 Yerger, 531,

In perjury in taking a false oath be-
fore a regimental conrt of inguiry, it
lias been ruled in Virginia, where the
statute of George IL. is not in foree,
that the indictment ought to set forth
of what number of officers the court of
inquiry consisted of, and what was
their respective rank, so as to enable
the court to discern whether the said
eonrt of inguiry was constitnted ac-
cording te law. Com. ». Conner, 2 Va.
Caa. 30.

It is Dot neceseary in averring the
authority of an officer to administer an
oath, in an indictment®for perjury, to
aver that he then and there had aun-
thority, if time and place had beem
added to the ast of taking the oath be--
fore him. BState ». Dayton, 3 Zab. 49 ;
oited supra, §§ 1251, 1269, 1277, 1288,

It is suflicient, so far as concerns the

‘mode of taking the cath, where the in-

dictment charges that the oath was

taken before the judge, and the evi-

denee was therenpon given to the ju-

rors. Statev, Witherow, 3 Murph. 153.

The style of the court may be suili-
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4, How, and to what Extent, the alleged False Mutter is to be set
- out.

§ 1297. The same rigor has not been required in this country in
Verbal ox. e setting forth of the alleged f:_xlse oath of the d-efend-
actness in  ant, as under the statute of Elizabeth was considered

CHAP. XX.] PERJURY. [§ 1299,

that he had personal property in G., in the county of E., and Com-
monwealth of Massachusetis, was held to be sustained by proof that
he swore to & written statement that he had personal property at G-,
in the county of E., there being proof that the statement was meant

for G, in the Commontvealth of Massachusetia.! , But a substantial

BWOLN Mt .y .
ter npt essential i England.
DOCREEATY.

Thus, it is sald that at common

law, it i3 only necessary to set forth the substance of

the oath, and, when that is done, an exact recital is not necessary ;
hence, when the article  an’’ was substituted for the article ¢the,”
the variance was held immaterial.® In g case decided in 1876, in
Masgachusetts, an indictment charging that the defendant swore

L]
eiently described by words which can-
not apply toany other conrt. U. 8. r.
Dewting, 4 McLesn, 3; State v. Galli-
imon, 2 Iredell, 374.

As to particularity required in old
practice, see State v. Gallimon, 2 Ired.
374 ; State v. Keene, 26 Me. 33 ; Peo-
ple v, Grimshaw, 40 Hun, 505.

It has been held in Iowa not neces-
sary, in an indictment for swearing
falsely before the grand jury, fo aver
that the person whose case was under
investigation, amd as to wlem the de-
fendant swore, was or was not gailty,
nor to state the facts a8 to such offence.
State v. Schill, 27 Towa, 263. Sve infra,
§ 1325,

In an Indictment for perjury com-
mitted by the defendant upon an ex.
amination under oath as to hiz enfi-
oiency as a sﬁrety for another in a
bond execnted under the 4th sabdivi-
alon of the 10th section of the New
York ‘ act to abolish imprisonment for
debt,’* etc., after a conviction of the
debtor and an order for his commitment
under that act, it {3 not neeessary, nn-
der the special terms of that act, to set
forth facts sufficient to show that the
officer who entertained the preceedinga
bhad jurisdiction to administer the oath,
People v. Tredway, 3 Barb. 470, de-
cided on the strength of People w.
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Phelps, & Wend. 10, and People ».
Warner, 3 Ibid. 271 ; which decisions,
however, were disapproved. Bee supra,
§ 1289,

1 See Whart. Cr. PL. & Pr. §§ 203-4;
Whart. Crim. Ev. § 120 a; Whart.
Prec. 577, a seq.; State v. Keene, 26
Me. 33. Jafra, § 1313,

1 R. v, Webgter, Bell C, C. 154; 8
Cox C. C.187. In this ¢ase the indict-
ment alleged that a cause was pendify
in a connty conrt, and that at the hear-
ing it became a material question whe-
ther the plaiutiff in the canse had, in
the presence of the prisomner, signed at
the fool of a bill of account, purporting
to be a bill of account between a firm
called B. & Co. and W., a receipt for
payment of the amount of the bill; and
that the prisoner falsely swore that the
plaintiff did, on a certain day, in the
presence of the prisoner, sign the re-
reipt (meaning a receipi at the fool of
the first mentioned bill of acconnt) for
the payment of the amonnt of the bill.
The plaintiff in the county court had
on other occasions signed similar re-
ceipts in the presence of the priscner.
it was ruled that the bill of account
was stated and set forth in the indiet-
ment with sufficient certainty,

3 People ». Warner, 5 Wend. 271;
State v. Ammons, 3 Murph. 123.

variance is fatal ?

§ 1298. At common law, where the tenor of an affidavit is under-

taken to be recited, and the recital is variant in a word

 Bah-

or letter, thereby introducing & different word, it is fatal.® stance”

and ¢ ef-

But where a statement of the substance and effect of an feg;»
affidavit is sufficient, as is now generally the case in enoushe
English and American practice, and only substance and effect are
pretended to be given, evidence of the substance and effect is suffi-
cient,* And where the charge is swearing to an affidavit ¢ to the

3

substance and effect following ;°

a variance, which consisted in using
the word *guit’” instead of * case,

*? is immoateria],®

§ 1299, It is not necessary to set out the whole of what the de-
fendant has sworn: only those parts alleged to be false

need be stated,® and such parts may be lumped in one

Only al-
leged fulsf-

count.” The questions which clicited the alleged false ties need

answers are also unnecessary.® Buat alleged false state-

be pleaded,

ments that are averred consccutively must -be proved tc have been
made consecutively,? and the substance must be given.?

1 Com. ». Butland, 119 Masz. 317.
Ag to varignce under Marsachusetta
statute, see Com. v. Terry, 114 Mass.
263,

9 Infra, § 1313 : Whart. Cr. Ev. §
120 a.

3 Whatt. Cr. PL. & Pr. §5 167 e seq.;
R. », Leefe, 2 Camp. 134, "See State v.
Umdenstock, 43 Tex. 554.

4 Ibid.; State v. Groves, Busbee,
402 ; Taylor v. State, 48 Ala, 157,

5 State ». Caffey, N, C. Term R. 272;
8. C, 2 Murph. 320; Whart. Cr. PL. &
Pr. § 173,

¥ Campbell ». People, 8 Wend. 636;
Ingram v, Watkins, 1 Dev. & Bat. 412;
State v. Neal, 42 Mo. 119; Btate ».

Wakefleld, 3 Mo. Ap. 326; B. C., 73
Mo, 549. Infra, §§ 1305, 1325.

? Ibid. Infre, §§ 1301, 1322, 1325.

B State ». Bishop, 1 Chip. (Vt.) 120;
Com. v, Knight, 12 Mass. 274

# R, ». Leefe, 2 Camp. 134.

1 Ihid. ; Com. ». Lodge, 2 Grat. 579;
U. 8. v Morgan, Morris (Iowa), 341.
. In an indictment for perjury, under
the bankrupt law, for not giving a full ’
and true aceount of the property of the
petitioners, the items on the schedule
need not be stated in the. indictment.
The allegation that the property was
omitted, with intent to defraud A. and
the other creditors, is sufficient, T. 5.
v. Chapman, 3 McLean, 380. Bee supra,

§ 1290,
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§ 1302, : CRIMES. [BooE 1L

5. How the False Matter is to be negatived.

§ 1300. The general averment that the defendant swore falsely,
Negation  ©tC+, 1pon the whole matter, will not be sufficient; the
gfat:é:ﬂ indicm_uent must proceed by particular averments (or, 28
:;I;::.S be they are technically termed, by assignments of perjury)

s to negative that which is false, and it is necessary that
the indictment should thus expressly contradict the matter falsely
sworn to by the defendant.' But while it may be necessary to set
forth the whole matter to which the defendant swore, in order to
make thé rest intelligible, it does not follow that the whole context
should be negatived. Even the use of the word * falsely” does not
import that the whole is false ; and it is only necessary to negative
suctha,rts as the prosecutor can falsify, admitting the truth of the
reat. '

Sevoral as. § 1801. All the several particulars, in which the pris-

CHAP. XX.] PERJURY. [§ 1803,

§ 1303, The assignment of perjury may, in some. instances, be
more full than the statement of the defendant which it. Ambigal-
is intended to contradict. When there is any doubt as Yes way
to the words of the oath which can be made more clear by innuen-
and precise by a reference to some other matter, it may does.
and must be supplied by an inuuendo; the use of which is, by
reference to preceding matter, to explain and fix the meaning more
precisely ;! but it is not allowed to add to, extend, or change the
gense. DBub in a case where an objection was made to an indictment
that it added, by way of innuendo, to the defendant’s oath, ¢ his
house, situate in the Haymarket, in St. Martin-in-the-Fields ;'* with-
out stating by an averment, recital, or introductory matter, that he
had a house in the Haymarket; or, even admitting him to have
such a house, that his oath was of and concerning the said house,
go sitaated ; the objection was overruled, on the ground that the

innuendo was ouly a more particular description of the same house

signments  Oner swore falsely, may be embraced in one count? and

be iu- :
;%0,;;&1 _proof of the falsity of any one will sustain the count.t
conat, - § 1302, In negativing the defendant’s oath, where he

“ Bellef”

has sworn only to his belief, it will be proper to aver

mut o either that the defendant did not believe what he swore,

specifically  or that “ ke well knew” the contrary.® Thus, when an
affidavit merely states the belief of the affiant that a

Degatived.

larceny has been committed, the assignment of the perjury must
negative the words of the affidavit, and it is not sufficient to allege
generally that the persons charged did not commit the lareeny.

U Infra, § 1323; R. v, Whitehouss,
8 Cox C, C. 86; Blate . Mumford, 1
Dev. 519 ; Dilcher v. Btate, 39 Ohio St.
130. Though see Btate . Lindenburg,
13 Tex. 27. That a contradictory aver-
mwent may be a sufficient negative, see
Com, v. SBargent, 129 Mass, 115.

2 Bee Whart. Prec. 577 ef seq. As
to practice under Texas statute, see
Brown ». State, 9 Tex. Ap. 171; Lang-
ford v. State, Thid. 283. '

! B.v. Callanan, 6§ B. & C. 102; 9
D. & R, 97; Btate v. Bishop, 1 Chip.
120; Com. ». Johns. 6 Gray, 274. In-
Jra, § 1325 ; supre, § 1209,

¢ R. v Hill, K. & R. 190; R. v. Cal-
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lanan, 6 B. & C. 102; 9 D. & R. 97;
Btate v, Hagecall, 6§ N. H. 352; Com. ».
Johng, 6 Gray, 274; Dodge v. State, 4
Zaln-_. (N. J.} 458 ; De Bernie v. State,
19 Ala. 23 ; State . Raymond, 20 Towa,
582. Infra, § 1316; Whart. Cr. Ev. §
131. -

5 Lambert ». People, 76 N. Y. 220.

§ Biate v. Lea, 3 Ala. 602; 8, P,
Com. », Cook, 1 Roh. Va. 729, Hee, as
to whether scienfer in generally to be
averred, Whart. Cr. PL. & Pr. § 144.
In State ». Lindenbarg, 13 Tex. 27, a
mere pegation of the belief was held
ensugh, which is sound law ; and see
supra, § 1246,

which had been previously mentioned.

1 R. v, Taylor, 1 Camp. 404; R. v.
Yates, 12 Cox C. C. 233. In R. v, Ver-
rier {or Virrier), 4 P. & D. 161; 12
A. & E. 317, a motion to arrest judg-
ment was made on an indictment
which alleged that a pelition was pre-
sented to the Honse of Commons against
the reiurn of B., on the ground of
bribery ; that, shortly before his elec-
tion, to wif, on the Gth July, B. and C.
went to the house of ihe defendant to
aolicit his vote ; that, at the time of the
petition, it was a material question
whether at the time when B, and C.
went to the defendant's house, a cer-
tain act of bribery took plase; that the
defendant was a witness sworn to speak

the troth of and concerning the pre- '

mises, and he deposed touching the
election and the matter of the potition,
that, shortly before B.’a election, B.

and C. came on a ecanvassing vigit to’

the defendant’s house, and thai the
act of bribery then tock place (innu-
endo), thereby meaning that at the
time when B. and C. went to the de-

fendant’s honse as aforesaid, the act of
bribery was committed. It was held
by the court: first, that the allegation
that the defendant deposed °* touching
the election,”’ ete., sufficiently pointed
1o the matter whereupon the defendant
was sworn as a witnesa ; secondly, that
ihe innuendo did not iatroduce mew
matter, as from the introductory aver-
ment it appearsd there was a canvass-
ing visit on the 6th July, and the
deposition of the defendant was shown
ta refer to that partieular time and ne
other. :

2 R. v. Griepe, 1 Ld. Raym. 266.
See supra, §§ 1214, 1220. '

3 R. ». Aylett, 1 T. R. 63.

In the same case, the oath of ihe
defendant being that he was arrested
upon the steps of his own door, an in-

nuendo that it was the onter door was -

Held good.

In a case of perjury commitied in an
afidavit, it was held that & word which
had been emitted by accident in the
original docnment was improperly
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When innuendoes are necessary to make out the semse, their
omission is fatal.}

6. Materiality.
$ 1304, It must be either averred on the face of the indictment,
with i
Msterallty pr. D OPEE inducement, that the matter alleged to be

must ap- - [Alse Wag material ;? or such materiality must appear on

pesr on record ;* and the latter is sufficient even where the aver-

ment of materiality is defective.* When the first alter-

stated in the indictment as thongh it
had been in the original document, and
that snch word onght to have been in-
serted and explained by an innuendo.
R. 5. Taylor, 1 Camp. 404. If an in-
nuendo iy introduced conirary to the
rules which have been mentioned, and
any uge is made of it in the indictment,
it cannot be rejected as surplusage,
and will be bad after verdict., R.v.
~ Griepe, 1 Ld. Raym. 2586,

Whero it was alleged to be a mate-
rial guestion whether or not P., the
defendant, ever got one M. W. to write
& létter for her ; and in the averments,
negativing the truth of what was
sworn, the indictment alleged that, in
trath and fact, the said P. did get the
said M. to write, and that when, on her
eroas-expmination at the trial, when
the alleged perjury was committed, she
was asked whether phe had ever got s
Mr. M. W. (who was them pointed
ont to her in court) te write a letter
for her; it was held, that the aver-
ments were sufficient, withont any al-
legation connecling the *one Milo
Williama' named in the allegations
of materiality, and the averments nega-
ﬁvmg the troth of what was aworn,
with the “ Mr, Mite Williams'’ named
in the sobsequent part of the indiet-
ment. R. v. Bennett, 3 C. & K, 124;
2 Den. C. 0. 241 ; T. & M. 567,

UR. v. Yates, 12 Cox ©. . 233.
Supra, § 1296,

# R. v. Nicholl, 1 B. & Ad. 21; R. v.
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Btolady, 1 F. & F, 518; R. p. Cutts, 4
Cox C. O. 435 ; R. v. Bartholomew, 1
C. & K. 366; R. v. Tate, 12 Cox C. C.
7; Biate v. Chandler, 42 Vt, 448 ; Com.
v. Byron, 14 Gray, 31; Wood v. Peo-
ple, 58 N. Y, 117; State ». Deard, 1
Dutoh. 384 State v. Thrift, 30 Ind,
211; Morrell », People, 32 Ill. 499;
People v. Collier, 1 Mich, 137; People
v. Gaige, 26 Ibid. 30; Pickering's
Case, § Grat. 620 ; State v. Kennerly,
19 Rich. 1562 ; Hembree v. State, 52 Ga.
242 ; Dilcher ». State, 39 Ohio St. 130
State ». Holden, 48 Mo. 93 ; State o.
Shanks, 66 Ibid. 560; State ». Wake-
field, & Mo. Ap. 326 8. C., 73 Mo, 549 ;
Donahoe ». State, 14 Tex. Ap. 638.

32 Stark. N, P, C. 423, n.; R. ».
Duon, 1 D. & BR. 10; R. », Thornbill,
8C. &P. 575 ; R. v. Goodfellow, C. &
M. 589 ; R, ». Harvey, 8 Cox C. C. 99
State ». Chamberlain, 30 Vt. 559 ; Com.
». Knight, 12 Mass, 274; Campbell v,
People, § Wend. 636; Wood v. People,
59 N, Y. 117; State ». Dayton, 3 Zabr.
49 ; Stofer v. State, 3 W. Va. §92;
Weathers v. State, 2 Blackf. 278 ; State
o, Halt, T Ibid. 25; State ». Dodd, 3
Murph. 226 ; Hineh ». Btate, 2 Mo. 158 ;
Hendricks v. State, 26 Ind. 493 ; Gal.
loway ». State, 20 Ind, 442; People ».

. Brilliant, 58 Cal. 214. Bee Biate v,

Mc¢Cormick, 52 Ind. 169, -

t Ibid. ; U. 8. ». McHeonry, 6 Blatch.
603. BSee Kimmel v, Peopls, 92 1L
457 ; People v. Kelly, 59 Cal. 372,

[P,

PERJURY. [§ 1304,

CHAP. XX.]

native, that of the allegation of materiality, i8 taken, it is sufficient
in all cases in which the alleged false oath appears to be relevant
to the issue, to charge generally that the false oath was material on
the trial of the issue in which it was taken.! And this is the case
though the record does mot itself show that the false oath, if rele-
vant, was material? DBut the averment of materiality does not
avail when the record shows immateriality.? When, however, the

" vecord does not positively show immateriality, an express averment

that a question is material lets in evidence to prove it to be so.}

‘1 R, v Dowlin, 5 T. B. 311; R. ».
Gatrdiner, 8 C. & P. T37; 2 Mood. C.
C. 95; State ». Mumford, 1 Dev. 519;
State v. Maxwell, 26 La. An, 361; RB.
». Seott, 13 Cox C. C. 594,

It is mot sufficient to aver that the
prisoner awore that a certain event
did not happen within two fized dates,
hig attention not having been called

to ihe partioular day spon which the”

transaction was alleged to have taken
place. R. v, Stolady, 1 . & F. 518.

An averment that at a court of ad-
miralty session K. was in dune form of
law tried upon a certain indietment
then and there depending against him
for murder, and that at and upon the
trial it then and there became and wag
made & material gquestion, whether,
ete., are sufficient averments ibat the
perjury was committed on the trial of
K. for the murder, and that the ques-
tion on which the perjury was as-
gigned was material on that trial. R.
#. Dowlin, 5 T. R. 311; 8. C. (at nisi
prius), Peake, 170, :

It is not necessary to set forth so
mnch of the proceedings of the former
trial a8 will show the materiality of
the question on which the perjury is
assigned ; it is sufficient to allege gene-
rally ihat the particular guestion be-
came mateérial. Ibid.

% Giate v. Sleeper, 37 Vt. 122; Peo-
ple v. Burroughs, 1 Parker C. K. 211.

8 People v. Gaige, 26 Mich. 30.

The averment of an indictment was
that L. stood charged by P., before T.
8., clerk, a justice of the peace, with
having committed a trespass, by enter-
ing and being in the daytime on land
in pursuit of game, on the 12th Angust,
1843 ; and that T. B. proeeeded to the
hearing of the charge ; and that, upen
the lLiearing of the charge, the defend-
ant falsely swore that he did not gee
L. during the whole of the 12th Anguast,
meaning that he did not see L. at all
on the 12th day of Augaust, in the year
aforesaid ; and that, at the time he
swore as aforesaid, it was material or
necessary for T. 5., so being soch jus-
tice, to ingnire of, and be informed by
the defendant, whether he did see L.
at all during the 12th day of Angust,
in the year aforesaid, It was held that
this averment of materiality was insuf-
ficient, bucause, consistently with this
averment, it might have been material
for T. 8. in some other matter, and
not in the matter stated to have been
in issue before him, to have pui this
question and received this answer. R.’
». Bartholomew, 1 C. & K. 366.

¢ R. ». Benpett, 2 Den. . C. 241;
6 CoxC.C.207; 3C. & K.124; R. =,
Schlesinger, 10 ¢. B. 670; 2 Cox C. G,
200. ’

An indictment sufficiently eharges
materiality, by averring that npon a
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But it is not enough when the alleged false matter appears on
the record to be immaterial, to say that “ it became and was mate-

certain trial it became and was a ma-
terial guestion whether certain chat-
tels gold by the defendant to another
purson were so sold ‘‘in part payment
for” a certain debt, or ““in part pay-
ment for’ a certain other debt; and
that the defendanti falsely swore that
they were po sold in part payment of
the debt (rst named ; without adding
anything about the other debt. Com.
v. Johns, 6 Gray, 274.

An indictment against a person
summoned a5 8 juror, for having false-
ly sworn to his having formed or ex-
pressed an opinien as to the guilt or
innocence of a person on trial, must
stzte that it became material to ascer-
tain whether the juror had formed
and expressed an opinion of the guilt
or innocence of such person, and that
an issue a4 to the qualifications of the
jurors gemerally, or of ths juror in
particular, had been made by the par-
ties, and subroitted to the court. State
v. Moffatt, 7 Humph. 250,

It appeared in the indiectment that
the defence set up to a criminal com-
plaint amounted to an alibi ; and that
the testimony of a particular witness
who was examined therson, and whose
evidence was atleged to be false, tended
to establish thiz defence; and it was
averred that each part of the testimony
became and was matevial to the de-
fonce ; it waa held, that the material-
ity of the alleged false testimony was
sufficiently stated, Com. v. Flinn, 3
Cush, 525, ’

An indictment against P. for per-
jory was in four counts, each of which
atated, that for P. on his retainer V.
had done business as sttorney; that
V. delivered his bill, and after the
expiration of ome month from soch
delivery took out a zummeons before a
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judge, under § & T Vict. 0. 73, to
show cause why the bill sheald not be
referred for taxation ; that it then and
there became and was material in
showing cause to asvertain whether
P. did retain V.; and that he, before
showing eause, made an affidavit, de-
nying that he had retained V., and
assigned perjury en such afidavit.
Each of the counts concluded, ‘¢ and
80 the jurors aforesaid did say, that
the defendant did commit perjury.”
The record stated the writ of venire to
try whether the defendant ** be guilty
of the perjury and misdemeanor afore-
said,”” and the verdict, that * he is
guilty of the perjury and misdemeanor
aforesaid,”” and a general judgment
thereon. [t was ruled, that the fact of
the retainer by the defeudant was a
material ingredient in the inguiry, and
was sufficiently averred ; and that the

averment at the conclusion of each

count was immaterial, and might be
strack out as surplusage, Ryalls ».
R. (in error), 11 Q. B. 781; 18 [.. J. M,
C. 69, 3 Cox C. C. 254—Rxch. Cham,
affirming the judgment of the Q. B.;
8, C,, 12 Jar. 458; 17T L. J. M. C. 93,
An assignment was that the defend-
ant, upon his oath, did swear ¢ that
ke then thought that ihe words written
in red ink were not his writing, and
that he had not in the presence of W.
D. written the words so written in red
ink, whereas, in truth and in faet, the
words s0 written In red ink were the
defendant’s writing, and whereaa also,
in truth and in fact, he then and there,
when he go deposed as aforesaid,
thoaght that the words so written in
rud ink as aforesaid were hig writing.”?
It was ruled, that perjury might be
assigned wpon the deposition of the
defendant. And it was ruled, further,

CHAP. XX.) PERJIURY. [§ 1808,

rial to ascertain the truth of the matter hereinafter alleged to be

aworn to.”"?

IX. EVIDENCE.

.§ 1305, The fact that the defendant was duly sworn must be

substantively proved,? independently of the jurat, unless, .4 gt
as will be hereafter seen, the jurat is admissible as in- becorreetly
dependent primd facie proof.t An indictment alleging ana ed
that the respondent was sworn, and took her corporal provet. .
oath to speak the truth, the whole truth, ete., is sustained by evi-
dence of the oath taken in the usual form.* But if it be stated that
the defendant was sworn on the gospels, and it be proved that be
wag sworn in a different manner, according to the custom of his
country, the variance will at common law be fatal.® Tt must, al'so,
appear that the oath was actually taken; proof of mere passive
acquiescence, without any expression of assent, will not constitute

an oath.?

If it be not alleged that the witness was sworn in any other
manner, proof that he was sworn generally, and was examined, will

support the allegation.?

§ 1306. Here must be kept in mind the distinetion between evi-

dence when preceded by the oath, and evidence when fol-

Whole of

lowed by the oath. According io the Roman common testimony

may be

law, the oath must close the testimony. The ‘witness pen ito

considera-

swears that all the foregoing testimony is true, Accorfl- consi
ing to the practice of the English common law, the wit-

that the materiality of the allegation
that the defendant wrote the words in
the presence of W. D. being averred,
the conrt would not inquire into it. R.
». Schlesinger, 10 Q. B. 670 ; 2 Coxz C.
€. 200, :

t R. p. Goodfellow, C. & M. 569,

2 Ag to what oath binds, see supra, §
1251, As to everment of oath, see su-
pra, § 1289, And see U. 8. v, Baer, 18
Blaich. C. C. 493 ; Hitesman v. State,
48 Ind. 473.

1 (ase v. People, 76 N. Y. 242.

s Infra, § 1312, )

¥ State ». Norris, 9 N. H. 96_; Reap.
v. Newell, 3 Yeates, 407. See supra, §

1287. That an oath taken with np-
lified hand may be averred to be a
‘“gorporal”’ or ¢ solemn’’ oath, see
Jackson v, State, 1 Ind. 184,

% R. ». M’Carther, Peake (N. P.},
155 ; Statew, Porter, 2Hill (8. C.), 611.

¥ (PReilly v. Poople, B6 N. Y. 164;
10 Abb. (N. Y.) New Ca. 53.

& R. v. Rowley, R. & M. (N. P.) 299.
Ses U, 8, ». Baer, 18 Blaich. C. C. 433
(il Rep. 182}, where the officer’s tes-
timony a8 to hizs gemeral usage was
hold sufficient. As to presumption of
regularity, see Whart. Crim. Ev. §§
820 of seq. ; State v, Mace, 86 N. C. 663;
Van Dusen v. People, 78 I1L. 845.
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8 1309‘] CRIMES. [pooE 1I.

ness is sworn beforehand to the testimony he aubsequently gwes.
Where the former practice exists, the witness is allowed to review
the whole of his testimony before the jurat; and as he has thus an
f)pportunity to revise each point that he accepts and swears to, there
is less objection to prosecuting him for perjury in particular state-
ments. Yet even here the perjury, viewing the question philoso-
phically, is to be gauged by the whole of the testirhony thus given.?
Under the English common law practice, this precantion is peculiarl y
important. A. witness examined vivd voce may inadvertently, or
through confusion, pay many things to which he would not deliber-
ately swear, had he an opportunity of final revision, and which, in
pubsequent portions of his testimony, he may qualify or reeall.
Hence, on the trial, he should have the privilege of proving the
whole of his testimony, so as to show, if possible, that the alleged
falsehood was in other portions of his examination recalled or toned

CHAP, XX.] PERJURY. [ 1812

that the defendant was sworn to it, or that the signature and deposl-
. . tions to be

to it is in the defendant’s handwriting, and that the name proved by

subgcribed to the jurat is the name and handwriting of a Jurak. -

master or other person having authority for that purpose.! The

" same practice applies to depositions in equity, and other similar

cases, at least g0 a8 to throw upon the defendant the onus of proving

_that he was personated.?

§ 1810. It makes no difference, at common law, if either before or
after the oath was administered, the statements of the wit- _
ness made when examined vivd voce before the jury, were evidence
reduced to writing and signed by the witness. In either Pyl by
case parol testimony of the evidence is admissible.® parol.

§ 1811. Becondary evidence is admissible of & lost So of loat

N . N R . . ipstruement.
written instrument on which perjury is assigned.

down.? But it is not necessary for the prosecnnon to put in the
whole of the defendant’s evidence.?
§ 1307. It is necessary, at all events, for the prosecution to prove

Bubatance

in substance the whole of what was set out in a particular

of aselgn. assignment, as baving been sworn by the defendant re-
meut must  ferable to such assignment; proving a part only is

be proved. .
not sufficient.*

§ 1308. The evidence of a single witness is sufficient to prove
Ovewit.  thab the defendant swore to the facts charged in the in-

Tess dictment,5
encagh to

prove testl-  § 1309, Where peljury is assigned upon an answer to

mony.

Answers in

a bill in equity, it is auﬁiclent after producing the bill

chamcery ~ OF & copy of it,% to produce the answer, and prove either

.V Die Vellendung tritt ein, sobald
die ganze Eidesformel von dem Schwd-
renden gesprochen ist. Berner, Lehr-
Buch, p. 580.

% Bee ampra, §§ 1344, 1245 ; infra, §
1325.

% Dodge v. State, 4 Zabr. 455,

It is sufficient to prove all the evi-
dence given by the defemdant, refer-
able to the fact on which perjury is
aasigned. K. v. Rowley, B. & M. 299.
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4 R. v. Jones, Peske (N. P.), 37, See

infra, § 1322; State v, Ah Sam, 7 Oreg. -

477.

& Com.v. Pollard, 12 Met. 225 State
r. Hayward, 1 N, & MoC, 546 ; State v,
Wood, 17 Towa, 18. As to admissi-
bility of judge’s notes, see R. v. Child,
5 Cox C. C.197; R. v, Morgan, 6 Ibid.
107. Bee, as to subornation of perjury,
Com. v. Donglass, & Met. 241.

¢ Bee R. v. Laycock, 4 C, & P. 326,

§ 1312. In cases where the alleged false oath was taken before

a magistrate or officer of court, then, after proof of the

Jurat of

identity of the defendant with the person swearing to it,° offcer ad-

1 R, r. Morris, 2 Burr. 113%; R. 2.
Benson, 2 Camp. 508.

? Thid.

On an indictment setting forth with
proper innuendoes, a copy of a deposi-
tion before a magistrate, writien in the
English language, and signed by the
defendant, he may be convicted on
proof of a werbal deposition in the
Welsh language, of which the written
deposition, signed by him, is the sub-
stance. R.w. Thomas, 2 C. & K. 806,

3 Com. ». Carel, 105 Mags. 582 ; Com.
v, Hatfield, 107 Mass. 227.

t R. v. Milnes, 2 F, & ¥. 10.

3 This is essential, R. v, Barnes, 10
Cox C. C. 530,

In this case, on an indictment against
P. for perjury committed in an affi-
davit, alleged to have been made by
him in order to obtain a marriage
license, the evidence showed that some
person went to the vicar-general’s
office and gave certain instraetions, in
aceordance with which an affidavit was
Blled up by one of the clerks, which,

after having been read over to the
applicant, was signed by him. B.’s
father proved that the signature to the
affidavit was in his son’s handwriting.
The custom of the viear-general’s office
was for the clerk who filled np the
afidavit to go with the applicant, and

get him 1o swear to it before a surre-

gate. Neither the clerk in the vicar-
general's office, nor the surrogate, conld
identify B. as having sworn to the
affidavit, and although the clergyman
who married B. recognized him as
being the porzon who was married
under the licensa grantéd on the
strength of the affidavit signed by him,
yet he did not receive it from him on .
the day of the marriage, but he re-

ceived it on the previona dey from the

verger of his ¢hurch. It was ruled
that further proof of the identity of

the person who swore to the afidavit

with the person who signed it was

necessary before B. could be convicted

of perjury assigned on a false statement

contained in it. Ibid.
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ministering  the certificate of such magistrate or officer, on proof of

oath may

be _tgroof of the handwriting of his signature, is competent and suf-
W ficient primd facie evidence of the administration of the

oath at the alleged time and place to the defendant.! _
§ 1813. The proof of the testimony alleged to have been given
must substantiaily support the narration of it in the in-

Subsatantial
yariance aa

dictment ;* and any substantial variance in this respect

toevidence will be fatal.® Thus whers the indictwent charged that
the defendant swore ¢ that one G. did not interrupt a con-

is fatal,

stable in driving certain cattle to G.’s house,

¥ and the evidence

CHAP. XX.] PERJURY. [ 1318,

of record, must at common law be correctly laid ; and if there be a
variance from the record on this poin, the indictment is bad.!
A failure to prove any substantial averment (e. g., that a summons

issued in the original case) is fatal”

§ 1815, It is not necessary for the prosecution to prove the ap-
pointment of the officer who administered the oath, i a
primd facie case of authority is made out ;3 and (if the Notmeces

Bary to

court will not judiciaily notice it) that the person law. prove ap-

pointment

fully exercising the duties of that office had authority to or onlcer,

~ administer an oath in such a case.! And the officer

was, that the defendant swore * that G. did assist in driving the
cattle from the officer,” it was held that the evidence did not sup-

himself may be ealled to prove that he was acting as such.® But-
if the defence prove that the officer (or the court he repre-

port the charge.* But substantial conformity is enough.?

§ 1314, Any variance, as has been already said, in the setting
) forth of a record is at common law fatal ® though under
ot he  recent statutes mere formal variances are cured by ver-
Hrerally — diet, or may be amended on trial.”

Records

glven.

1 R, v, Bpencor, 1 C. & P. 260; R. &
M. 97; Com. v. Warden, 11 Met, 406,
. Asg already seen (supra, § 1309}, in an
answer in chaneery, the practice is to
prove the fact of swearing, the hand-
writing of defendant, and the jurat of
the officer administering the oath,
R. » Morris, 1 Leach, 60; R. ». Ben-
gon, 2 Camp, 508 ; R. v. Morris, 2 Burr.
1189.

* Whart. Cr. Ev. § 116; R. v. Leefe,
2 Camp. 134; Roberts ». People, 99
ili, 275.

3 Supra, § 1297; Whart. Crim. Ev.
§ 1202, See R. ». Taylor, 1 Camp.
404 ; and see 2 Ibid. 509 ; 1 Btark. N,
P, C. 518; 1 T. R. 327, 840, n.; 14
East, 218, n.; R, ». Btoveld, 6 C. &
. P. 489; R. »v. Cooke, 7 Ibid. 559;
Roberts ». People, 99 I11. 275 ; Watson
v. State, 5 Tex. Ap. 11; State 0. Ah
Sam, 7 Or. 477.

4 Btate ». Bradley, 1 Hayw. 403, and
1 Hayw. 463. o

An allegation that A, and four others
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The day on which the offence occurred, being matter

committed an assault on B. iz not
proved by the production of & record
which zets forth a bill of indictwmont
charging A. and five others with an
assanlt ou B. State v. Harvell, 4
Jones, N, C. 55.

 Bee supre, § 1297 ; and see Harrig
v. People, 64 N. Y. 148; Taylor v,
Btato, 48 Ala. 157.

€ Bee Whart. Cr. Ev. & 115; R. ».
Christian, C. & M. 388; R. », Browne,
3C. &P 572; M. & M. 315; R. .
Dunn, 2Meed. €. C. 207; 1 C. & K.
730; R. ». Stoveld, 6 C. & P. 489 ;
State v. Tappan, 1 Foster (N. H.), 56;
State v. Ammons, 3 Murph. 123; Jaccbs
». State, 61 Ala. 448. Thus, an alle-
gation of perjury committed wpon a
trial for the larceny of property of W.
G. M. G., or hiz son M., is not zus-
tained by a record of an indictment for
the larceny of property of W. &, M.
(.%s gon M. Brown v. Btate, 47 Ala. 47.

¥ Btate v. Bailey, 11 Foster (N. H.),
521, :

sents) had no authority to administer the oath, the prosecution

falls.®

Swearing before a clerk in open court is equivalent to swearing

before the court.”

§ 1316. Some one or more of the assignments of perjury must
be suatained by proper evidence, and the assignments

proved must have been material to the matter before the

Proving
one assign-

court at the time the oath was taken.® Itis not neces. meutis
gary, therefore, as will be seen, to support all the assign-

ments in any given count. The proper course of pleading is to
negative specially each part of the defendant’s testimony which is
alleged to be false; and if any material assignment be adequately
proved, it is enough to supporé the indietment,” if falsity be satis-

17, 8 » Bowman, 2 Wash., C. C.
326; U. 8. o, M'Neal, 1 Gallis, 387;
contra, People v. Hoag, 2 Parker C. R.
36, Bes Whart. Cr. PL & Pr. § 135 ;
Whart. Cr. Ev. § 103, Supra, § 1200.

2 R. v. Whybrow, 8 Cox C. C. 438;
R. p. Newall, & Ibid. 21; R. ». Hurrell,
3 ¥. & F. 271. See R. » Dunn, 2
Mood. C, C. 297; 1C. & K. 730 R. n.
Smith, L. R. 1 C. C. 110. Infre, §
1326; supra, § 1263.

s R. v. Newton, 1 C. & K. 469; R. v.
Verclet, 3 Camp. 432; R. »v. Howard,
1 M. & R. 187 ; Eeator ». People, 33
Mich. 484; Whatt. Cr. Ev. §§ 164,
836. Supra, § 1263,

sufficient.

L Supra, § 1264; Whart. Cr. Ev. §§
164, 835; R. ». Roberts, 14 Cox C. C.
101 ; State ». Hascell, § N, H. 352;
State ». Gregory, 2 Marph. 69.

& Ihid. ’

% Supra, § 1263, .

T Warwick v. Btate, 26 Ohio St. 21,
Server v, State, 2 Blackf, 35. . Supra,
§ 1287.

& Dodgs v. State, 4 Zabr, 455, Supra,
8 1301 ; infre, § 1322,

? Lord Raymond, 886; 2 Camp.
138-9; Cro. C. C. Tth ed. 622; R. ».
Hemp, 5 C. & P. 468; E£tate v. Bishop,
1 Chip- (Vi) 120; State ». Hascall,
6 M. H. 358 ; State ». Blaisdell, 59 Ibid.
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§ 1319.] ORIMES, [BooK 11

factorily shown.! So on an indictment for obtaining goods on false
pretences, it is sufficient to prove on trial any one of the several
agsignments of frand which a given count may contain? But the
attention of the jury must be called to each specific assignment as
an independent issue.® '
§ 1317. When the defendant has made two distinet statements
' Defend. under oath, one directly the reverse of the other, it is
ants oath 1ot enough to produce the one in evidence to prove the

to the eon- . T
wary nos  other to be false.* Ilence where on trial upon an indict.

;ﬁ?%'}t ment for perjury in swearing falsely to a deposition, the
falsity. facts stated in the deposition were averred to be true, but
after making the deposition, the deponent had testified on the stand
that they were not true; it was held, that the prisoner in hig de-
fence was not estopped by his vivd voce testimony from showing the
verity of the facts stated in the deposition® And the prosecution

must specify in the - indictment which of the two conflicting state-

CEAP. XX.] PERJURY, [§ 1319,

roborative facts.! Evidence confirmatory of that one witness, in
some slight particular only, is not sufficient to warrant a conviction,?
And where perjury was assigned upon a statement made by the
prisoner on oath, on & trial at nisi- prius, that in June, 1851, he
owed no more than one quarter’s rent to his landlord, and the pros.
ecutor swore that the prisoner owed five quarters’ reut ab that time,
and to corroborate this a witness was called who proved that in
August, 1850, the prisoner admitted to him that he owed his land.
lord three or four quarters’ rent, it was held that this was not a
sufficient corroboration! But one witness may be adequately sus
tained by the defendant’s own letters and deelarations,d by his own

ments i3 alleged to be false.$

§ 1318. Evidence is admissible to show that the motives which
Facts ag.  dctunted the defendant were fraudulent or corrupt;” as,

missible to - for instance, that his object was to coerce the settlement .

infer cor-

rupt mo-  of & civil claim.® For the same purpose it is admissible

tive.

to prove other cognate perjuries.®

§ 1819. The rule that the testimony of a single witness is not

Ome wit-

sufficient to negative the alleged false oath is not merely

nessnot,  technical, but is founded on substantial justice. There

enough

toprove  must be either two witnesses to prove such falsity, or one

falsity.

829; Com. v, Johns, 6 Gray, 274
Com. v. McLaughlin, 122 Mass, 449,
Dodge v. State, 4 Zabr. 455. See Har-
ris ». People, 64 N. Y, 148; Page v.
State, 59 Miss. 475. Swupra, § 1301,
‘Whart. Cr. Ev. § 131,

1 Infra, § 1322,

2 Supra, § 1218,

# Wood v. People. 59 N, Y. 117.

! R. ». Wheatland, 8 C. & P. 238;
R. v. Hughes, 1C. & K, 519; U. 8. ».
Mayer, Deady, 127; Dodge v. State, 4
Zabr. 455 ; Schwartz v. Com., 27 Grat.
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witness with material and independently established cor-

1025 ; Cothran v, State, 39 Miss. 541,
Whart. Cr. Ev. § 387. But see People
v. Burden, % Barb. 467.

f Btate ». J. B., 1 Tyler, 269,

§ Rhodes’ Case, 78 Va. 692,

? Bee Eighmy v. People, 79 N. Y.
546.

% Supra, § 1245; R. v. Munton, 3 C.
& P. 495; State ». Haseall, 6 N, H,
352.

9 Btate v. Raymond, 20 Iowa, 582.
‘Whart. Cr. Ev, § 53.

1 R. v. Gardner, 8 C. & P. 737; R. v.

" Bonlter, 2 Den. C. C. 386 ; 6 Cox C. C.

543 ; R. ». Roberts, 3 C. & K. 607; R.
v. Braithwaite, 8 Cox C. C. 254; R, v.
Hook, Ihid. 5; U. 8. ». Wood, 14 Pet.
430; Pecple ». Stome, 39 Hun, 41;

Wiltliamg », Com., 91 Penn. St. 493;

Crusen ». State, 10 Ohio 8t. 258 ; State
v. Raymond, 20 Iowa, 582; Btate v.
Heed, 7 Mo, 252 ; People v. Davis, 61
Cal. 5636.

* B, v Yates, 1 C. & M.132; 3 Russ.
on Cr.4th Eng. ed. 277 et sey. ; Champ-
ney’s Case, 2 Lewin C, C. 258; R. ».
Boalter, 2 Den. C. C. 396; 5 Cox C. C.
543 ; State v. Buie, 43 Tex. 532,

" 3 R, v. Boulter, % Eng. L. & Eq. 537 ;
5CoxC.C.543; 3C. & K. 236; 2Den.
C. C. 396, See, also, R. ». Parker, C.
& M. 639. See Whart, Cr. Ev. § 387.

4 R. v. Boulter, ut supra; R. v. Shaw,

L. & €. 579 ; R. ». Mayhew, 6 C. & P.

315; R. ». Hook, D. & B. 605; §

Cox C. C. 5. See R..r. Champney, 2
Lew. 258; R. v. Towey, 8 Cox C. C.
328; U. 8. v. Wood, 14 Peters, 430;
Dodge ». State, 4 Zabr. 455; State v.
Moliere, 1 Dev. 263.

P., a policeman, having Iaid an in-
formation against a publican for keep-
ing open his house after lawful hours,
gwore, on the hearing, that he knew
nothing of the matter except what he
had been told, and that ‘“he did not

vol. 11,—11

g6 any person leave the defendant’s
house afler elaven’ on the night in
question, P. was indicted for perjary,
and the perjury was assigned on this
last allegation, and the evidence to
prove ita falsehood was that P., when
laying the information, said that *‘ he
bhad seen four men leave the honse
afier eleven,’”” and that he could swear
to one as W. On two other occasions
P. made a similar statement to two
other witnesses, and W, and others
did, in fact, leave the honse after eleven
o’clock on the night in question ; that
on the hearing P. acknowledged thai
ke had offered to smash the case for
30s.; that he had talked, in the pres-
ence of another witness, of making the -
publican give him money to gettle it;
and he had, in fact, offered to the pub-
lican to settle it for £1, and had said
that he had received 10s, to'smash the
case, and was to have 10z more. It
was ruled that the evidence was suii-
cient fo prove the perjury aseigned,
and that the conviction was right. B.
v. Hook, Dears. & B. 0. C. 606; 8 Cox
C. G 5. _

R. v. Webster, 1 F. & F. 315, goes to
the great length of holding that a wit-
uness was sufficiently corroborated by
memoranda made by himsell at the
time of the contested transaction. This,
however, conflicts with R. v. Boulter,
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§ 1321.] CRIMES, [BooK 1T,

admissions a8 a witness on the stand,! as well as by independent ad-
misgible corroborative material facts.?

§ 1820. The eredibility of the witnesses is for the jury. They
Creaibilty  F® not to be exclude.d because participes criminis.?
‘ofwitnesses  VWhen falsity is proved, the burden is on the defendant
for JW3. 4o show that it arose: from surprise, inadvertence, or mis.
take, and not from a corrupt motive.*

§ 1321. The cages in which a second living witness in issues of
Witness this class may be dispensed with, are thus summed up by
;‘;’;e‘[’i"' dit- the Supreme Court of the United States: where a person

it when g charged with a perjury by false swearing to a fact
ere

adequate  directly disproved by documentary or written testimony
S:;';:f:,ﬁt' springing from himself, with circumstances showing the
cation. corrupt intent; where the perjury charged is contra.
dicted by a’ public record, proved to have been well known to the
defendant when he took the oath, the oath being proved to have been
taken corruptly ; whbere the party has been charged with taking
an oath contrary to what he must necessarily have known to have
been the truth, and the false swearing can be proved by his own
letters relating to the fact sworn to, or by other written testimony
existing and being found in the possession of the defendant, and
which has been treated by him as containing the evidence of the
fact recited in it.?

CHAP. XX.] °  PERJURY. [§ 1328,

§ 1322. Where an indictment containg several assignments of
perjury, it is not sufficient to disprove all of them by a ome ane
separate witness to each ; since, in order to convict on any assignment
one agsignment, there must be either two witnesses, or one ,,,13};1,133,,
witness and corroborative evidence, negativing the truth of fsided.
the matter contained in such assignment.! It is not necessary, how-
ever, that every fact which goes to make up any particular assign-
went of perjury should be so disproved.® There can be no statement,
however false, that does not contain some element of truth.

§ 1323. Nor is it requisite that the false testimony aet forth in
the indictment should be in every point and shade squarely cessary
negatived and falsified by the prosecution, for if so, no ouly that
conviction of perjury could be had, it being difficult to should by
conceive, in matters of moral proof, of any two proposi- ;-‘;ll’f;,a:;ga,
tions ag exactly and absolately opposite. Itis sufficient tived.
if the effect of the defendant’s testimony is shown to have been
false. Thus,a false statement, on an affidavit justifying bail, to the
effect that the witness owned certain parcels of land, is perjury, if
he did not own some of the parcels, though the value of others of
the parcels, which he did own, was sufficient to cover the amount of
the bail for which he offered himselfs

As has been already seen, there may be a negation of a false
statement of opinjon, of a false statement of an inference, and of a
false statement of unreal incidents to a real fact.*

ut sup,, and with the following comment
by Mr. Greaves, in the 4th ed. of Rus-
sell on Crimes: # If thizs care is cor-
rectly reported, it deserves reconsider-
ation. The memocrandum was not it-
self admisaible, and conld onty be used
to refresh the memory of the witness;
go that the whole statement rested on
his eingle oath ; and even if the mem-
orandum had been sdmiggible, it wounld
only have been the written statement
‘of the witness, and not on cath; and
the time when it was made and the
veracity of itz gtatements mast have
reated on his single oath.” Bee to
name effect, eriticism in London Law
Timea, March 22, 1884, p. 375-6, Bee
same paper, Jan. 15, 1881, p. 184,

1 State v. Miller, 24 W. Va. 802,
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® R. v. Lee, 2 Russ. on Cr. 545 ; R.
v. Gardner, 2 Mood. GC. C. 95; R. ».
Mayhew, 6 C. & P. 315; R. v. Verzier,
12 Ad. & El. 317; R. v. Hare, 13 Cox
C. C. 174; R.v. Roberts, 2C. & K, 607;
R. v. Braithwaite, § Cox C. C. 264; 1
F. & F. 639 ; R. v. Boulter, 9 Eng. L.
& Eq. 837; 2 Den, C. C. 396; § Cox (.
C. 543 ; Com. ». Parker, 2 Cush. 212;
Com. v, Pollard, 12 Met. 225; Ilend-
ricks ». State, 26 Ind. 493; Btate ¢
Raymond, 20 lows, 582; Crusen ».
State, 10 Ohio St. 268; State v. Hay-
ward, 1 N. & Mc. 546, See fully Whart.
Cr. Ev. § 387.

3 Whart. Or. Ev. § 439. 8ee infra,
§ 1330.

¢ State ». Chamberlain, 30 V. 559.

5 1, 8. v. Wood, 14 Paters, 430.

But one material and salient point, at least, asmgned ag peljury,
must be proved to have been false.®

1 3 Russ. on Cr. 4th Am. ed. 79 f seg.;
8 Greenl. on Ev. § 198 ; R. v. Roberta,
2 C: & K. 807; Whart. Cr. Ev. § 387.

2 R. ». Parker, C. & M. 639; R. ».
Verrier, 12 Ad. & EL 317 ; E. . Yates,
C. & M. 132; R.v. Mudie,1 M. &R,
128; Williams ». Com., 91 Penn. St,
493.  Supra, §§ 1299, 1316.

5 Com. v. Hatfield, 107 Mass., 227
Brown v State, 57 Miss. 424, See
supra, §§ 1277, 1300,

* Supra, §§ 1246 et seq.; R. . Hook,
supra, § 1519,

¥ R. v. Tucker, 2 C. & P. 500.

P. having sworn that he did mot
enter into a verbal agreement with B.

and C. for them fo becowe joint desl-
ers and copartners in the trade or
businesz of druggists, was indisted
for perjury, and it appeared that, in
fact, B. was a druggist, keeping a
ghep with which P. had nothing to de;
but that P. and C. being sworn brok-
ers, could not trade, and therefore
made gpeculations in drogs in B.'s
name with his consent, he agreeing to
divide profits and losses with P. and C.
It was held that tbis did not suppert
the indictment, as this was not the
sort of partnership denied by P. npon
oath. R. » Tucker, 2 C, & P. 500.
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§ 1825.] CRIMES. [BoOK 1I.

Where the false oath alleged was that the prisoner had sworn
that he-had not voted at the election, and the assignment of the
perjury was that he had voted previously at said election, at the
Fourth Ward, “ at the house of T. L. W. in said ward,”” without stat-
ing that be had voted before a board of officers duly constituted
and authorized according to law, or that any lawful election had
been appointed ; it was held that the assignment was too general
and uneertain, not being of a character which permitted specific
proof or digproof. It was further said, that in the absence of any
averment to that effect, it would not be inferred that the election
was lawfully held at the place named.} '

§ 1324, It should not be forgotten, that as the policy of the law

forbids & witness in a civil suit from being made in-
Ferjury . .-
nottobe  famous, so far as respects that suit, through a conviction
Eru'ﬁzcgmed for perjury obtained upon the testimony of a party to
pendency  gych suit, the English courts will not permit a witness,

of civil suit i .

:ﬁllg&ch under such circumstances, to be excluded from the wit-
falee oath  ness-box by an intermediate conviction of perjury.? On
was taken. e same principle, and to suppress the same evil, it has

been held in Penngylvania that an indictment for false swearing to

an affidavit of defence does not lie until the cage in which the affi-

davit is filed is terminated.® In England the present practice is to

postpone the trial for perjury until the cause out of which it arises

is determined,® in order to keep the testimony of the witness intact.

§ 1325. ANl the facts necessary to the explanation of the evi-

' dence are admissible. Thus on the trial of an indiet-
;";“si'ﬁon. ment for perjury alleged to have been committed on the

e e trial of an assault, all the evidence that was admissible

evidence  on the trialof the indictment for the assaultis admissible,

admiseible. .o relevant, on the trial for perjury.® Where a written

paper is referred to, the place and time of subscribing it by the -

accused being involved in the alleged perjury as set forth in the
indictment, such paper is proper evidence at the trial.®

1 Burns v. People, 59 Barb. 531, Rutter, Ibid. 337, And a8 1o continu-
f Bee 3 Russ. on Or. 4th Eng. od. 678 ance see more fully Whart. Cr. PL &
e seq. Bee a3 to concurrence of eivil Pr. §§ 584 ef seq.
and eriminal process, supre, § 31 b. 3 R, », Harrison, & Cox C. C. 503.
# Com. v, Dickingon, & Penn. L.J. 164. Supra, § 1308.
4R v, Smmons, 8 C.& P.50; R. § Osburn . State 7 Ham. (Part. 1st)
v. Ashborn, Ibid. Bee Peddell ». 212.
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GHAP. XX.] PERJURY, . [81329.

§ 1326. In a trial at misl prius, on an indictment for perjury,
the postea must be produced by the plaintiff.! At com.

1 com=

. mon law, generally the entire record should be put in nAmn law

evidence.? But where the proceedings were in any way ©Ilre
collateral, and there is parol proof of regularity, it is not Bhoule*(il be
necessary that all the original papers should be produced L

or exemplified.* Nor need there be proof of final judgment when
the postea is produced.*

§ 1827. As a defence, character for truthfulness may be setup ;
a-nd Lord Denman’ once permitted the following ques- . . -
tiong : ¢ What is the character of the defendant for of defend.
veracity and honor ¥’ and ¢ Do you consider him & man frath ad-

likely to commit perjury 8 missible.

X. ATTEMPTS TO COMMIT PERJURY.

§ 1828. An aitempt to commis perjury is indictable® on the same
reasoning as are attempts to commit other offences. And
when the complete offence of perjury is not proved (as ;ﬁfﬂ?ﬁ:}
where the false oath is taken before an incompetent offi. 3ictable:
cer, the defendant believing him to be competent), the defendant
may be indicted for the attempt” Attempts to suborn witnesses,
and to suppress testimony, will be independently considered.?

XI. BUBORNATION OF PERJURY.?

§ 1829.- To constitute subornation of perjury, which is To subor-
nation cor-

an offence at common law, the party charged must procure rupt mo-
the commisfsion of tl‘1e perjury, by. inciting, instigating, ;’B‘;‘:ﬁ‘l.“'
or persuading the witness to commit the erime.® Peor.

! Resp. v. Goas, 2 Yeates, 479. 7 B. v. Stone, Dears. 251; 22 Eng.

¢ Porter v, Cooper, 6 C. & P. 354, L. & Eq. 593.

® B, p. Turner, 2 C. & K. 732; R.v. & Jufva, § 1332. :
Smith, L. R. 1 C. ¢, 110; 11 Cox C, C.  ? For forms of indictment, ses Whart.

10. Prec., 597, et seq.
4 Ball, N. P. 243. ¥ ] Hawk. c. 69,8.10; 3 Russ. on Cr.
5 R. v. Hemp. 5 C. & P. 468. See (9th Am.ed.) 50 & seq. ; R. v, Reilley, 2
Whart. Cr, Ev, § 60, Leach, 508 ; T. B, v, Gtaats, 8 How. 41;

& Bt. Dig. C. L. art, 138; R, v. Tay- Com. v. Douglass, 5 Met. 241. See Com.
lor, Holt, 534. Bee R. v. Stone, Dears. ». Smith, 11 Allen, 243; Dawkins ».
251; Chapman’s Case, 1 Den. C. O. Gill, 10 Ala.206; Pattérson v, Donner,
432 ; Hodgkins v. B., L. B. 1 C.-C. R. 28 Cal. 369,

212. Supra, §§ 179 e seg., 185,
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§ 1832 CRIMES. | BOOK IL

Jury must have been actually committed,! and this must appear in
the indictment® 'The suborner must be aware of the intended cor-
ruptness on part of the person suborned. Thus though a party, who
is charged with subornation of perjury, knew that the festimony of
a witness whom he called would be false, yet if he did not know
that the Witness would wilfully testify to a fact, knowing it to be
false, he cannot be convicted of the crime charged.®
§ 1330. In subornation of perjury, the same rules ag to mate-
Testimony ria.a.lity of i':estimony pre.vail as in perjury.* Ilence, in
must be - trials of this class, a perjured witness, who claims to have
material. : . .
been suberned, is not sufficient, without corroboration, to
procure the conviction of the alleged suborner.®
§ 13381, The scienter must be averred ; and it musat be also averred
Indictment !;ha.t the falzse oa-a.th was pljcc_ured to be used as testimony
must aver 1n & court having jurisdiction,® the defendant knowing
scionter. . >
~ that the witness knew he was to swear falsely.” When
the scienter is otherwise given, the word « knowingly’’ is net neces-
sary in an indictment which avers that the defendant ¢ urlawfully,
wilfully, wickedly, feloniously, and corruptly did persuade, procure,
and suborn’” the witness to ** commit said perjury in manner and
form aforesaid.”s

XII. ATTEMPTS TO SUBORN: DISSUADING WITNESS FROM APPEARING.

§ 1832. Although, in order to constitute the technical offence of
Attom suborna.t’io?, t.he person cited must actually take the false
Attempts  oath, yet it is plain that attempts, though unsuccessful,

-

Houarein- o induce a witness to give particular testimony, irrespec- -

dictable. .
S tive of the truth,® even though such witness had not been

served with a subpeena, are indictable.”® But the attempt must be
in connection with litigation, actual or prospective.l!

.l Com. v. Maybash, -29 Grat. 857. ¢ 17. 8. ». Wilcox, 4 Blatch. C. C. 391,
Undor New York statntes, see Stratton 393 ; Whart, Cr. PL. & Pr. § 164,
v. People, 81 N, Y. 629, * U. 8. 5. Dennee, 3 Woods C. C. 39,
# T1. B. v. Evansg, 19 Fed. Rep. 912; & Stewart v. Biate, 22 Ohio Bt, 477.
2 West Coant Rep. 611. % 3 Russ. on Cr. 9th Am. ed. 60 &
3 Com. v. Donglass, 5 Met, 241; seq; R. v. Darby, 7 Mod. 100; Over-
Stewart v. Stnte, 22 Oh. Bt. 477. ton, exr parte, 2 Rose, 257 ; Jackson o,
¢ Com. v, Bmith, 11 Allen, 243. State, 43 Tex. 421. Bee Stator. Hughes,
& People v. Evang, 40 N. Y. 1. Boin Ibid. 518, Supre, § 179.
Ohio by Act of May, 1863. © R, v. Phillips, Cas.. femp. Hard.

. 1 State v. Josquin, 69 Ma. 218,
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CHAP. XX,] PERJURY.

- [§ 1384

§ 1383. To attempt to prevent, either by persuasion or intimida-
tion, a witness from attending a trifa.l is not me.re]?r & COM- 5 oof
tempt of court,! but may be punishable by indictment, dissuading

withess

irrespective, it is said, of materiality,? or of the prior from at-

summoning of the witness by subpeena.?

tending.,

In an indictment against S. for endeavoring to prevent a witness

bound over o testify before a grand jury from appearing and testi-
fying, the indictment in the original case, in which the witness was
recognized to appear, need not be recited, nor does the guilt or
innocence of the respondent depend upon the sufficiency of that
indictment, or of the guilt or innocence of the defendant in the
firat case.*

XI1V. FABRICATION OF EVIDENCE.

§ 1334, « Fabricating evidence,” it is said by the English Com-
missioners on the Draft Code of 1879, “is an offence which is not
so common as perjury, but which does occur and is sometimes de-
tected. An instance occurred a few years ago on a trial for shooting
at a man, with intent to murder him, where the defence was that
though the accused did fire off a pistol, it was not loaded with ball,
and the only intent was to frighten. Evidence was given that a
pistol ball was found lodged in the trunk of a tree nearly in the line

241 ; State v. Keyes, B Vi. 57. Boe su-
pra, § 179 ; and see Whart. Cr. PL. &
“Pr. § 954, -

Tt iz not necessary, in an indictment
for attempting to suborn a witness, that
the fact, which the defendant attempted
io procure the witness to swear to,
ghould be proved speciflcally ; ag that
faot would only be evidence to show
quo animo the bribe was offered, it may
be shown hy other circumstances.
State ». Holding, 1 MecCord, 31. For
form of indictment, see Biewart ».
State, 22 Ohio 8t. 477.

1 8ge Whart. Cr. P1. & Pr. § 965,

£ R. v. Darby, T Mod. 100; R. v
Loughran, 1 Cr. & D. C. C. 76; R. ».
Chaunndler, 2 Ld. Ray. 1398; 8. C.,
under name of R. v. Chandler, 1 Mod.

336 ; State ». Ames, 64 Me. 38D ; State
v, Carpenter, 20 Vi. 9; Com. ». Rey-
nolds, 14 Gray, 87 ; State ». Barly, 3
Harring. {Del.) 562 ; Com. ». Fecley, 2
Va. Ca. 1; Martin ». State, 28 Ala. 71;
and see 2 Russ. on Cr. {6th Am. ed.)
695 ; State v. Keyes, 8 Vi. §7. In
Pennsylvania the offence is statutory.
Com, v. Phillips, 3 Pittsh. 426.

3 Staie ». Ames, 64 Me. 386 ; State
v. Keyes, 8 ¥t. 57; Com. v Feeley, 2
Va. Ca. 1; Martin ». Btate, 28 Ala.
71. As taking a siricter view of plead-
ing, see Brown v. State, 18 Tex. Ap. 358..

“By § 80 of the New York Penal Code
of 1882, the witness receiving the bribe
is made indictable for felony.

¢ State v. Carpenter, 20 Vt. 9. See
Martin v. State 28 Ala. 7L,
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§ 1334.] ORIMES,

from where the accused fired to where the prosecutor stood. It was
afterwards discovered that the ball had been placed in the tree by
those concerned in the prosecution, in order to supply the nﬁssing
link in the evidence. Such an offence is as wicked and as dangerous
a8 perjury, but the punishment as & common law offence (if, irre-
spective of couspiracy, it be an offence) is only fine and imprison-
ment,” In those of our States, where a common law exists, the
offence would probably be regarded as indictable at common law.?

[Book 11

* Supra, § 681
168 '

CHAP. XXL]

" CONSPIRACY,

CHAPTER XXIL.
CONSPIRACY.

I. GENERAL CONBIDERATIONS.

Conspiracies are indictable when
directed to acecomplishment of
illegal object or use of illegal
means, § 1337, )

Offence to be limited to such cases,
§ 1338,

‘Where concert 18 necessary to an
offence conspiracy does not lie,
§1339.

Conspiracy must be directed to
something which, if not inter-
rupted by exirancous interfer-
ence, will result in an unlawful
act, § 1340. )

Not necessary that all the parties
ghould be eapable of eommitting
offence, § 1340 a.

Conepiracy analogous o attempt,
§ 1341, .

Evil intent {8 necessary to offence,
§ 1341 a.

II. ConNgPIBACIES TO COMMIT INDIOT-
ABLE OFFENCE.

Conspiracy to commit felony is in-
dietable at common law and is a
misdemeanor, § 1343,

Indictment need not detail means,
§ 1543,

Gradual abandonment of doctrine,
of merger, § 1344,

In conspiracles to commit misde-
meanors, indictment need not
detall means, § 1345,

fuch conspivacy does not merge, §
1346.

Conspiracies to cheat ara indiet-
able at common Iaw, § 1347,

Enongh if indictment charge * di-
vers falee pretences,’” § 1348,

On the merits a conspiracy to de-
frand is punishable, § 1349,

Mere civil trespass or fraud not
enough : otherwise conaptracy to
forcfbly enter certain premisea,
§ 1350, )

Congpiracy in fraud of bankrupt
or Insolvent laws indictable, §
1351, '

And so of conspiracies to violate
lottery laws, § 1352,

And so of conspiracies to commit
breaches of the peace, § 1353,

And soto assault, § 1354,

And so to falsely imprison, § 1355.

And 80 of seditious conapiracies, §
1356,

And eo of conspiracies to commit
offences against federal laws, or
to defraud the United Btates, §
1556 a. o

And so to interfere with civil rights,
§ 1356 . .

And so to utter illegal notes, §
1357, '

I11. CONBPIRACIER TO UHE INDICTARLE
MEANS TO EFFEOT INDIFFERENT
EXD. .

When the fllegality s in the means,
‘the means must be set forth, §
1358, :

IV. CONSPIRACY TO DO AN ACT WHOSE
CRIMINALITY CONBISTS IN THE
CONFEDERACY. '

Acte which derive their indicta-
bility from plurality- of actors,
§ 13590,

Conspiracy to commit such acts is
indictable, § 1860, -

1. To commit Fnmoral Acts.

Conspiraey to geduce or cause o
elape ia indietable, § 1361,

Bo to procure & frandulent mar-
riage or divorce, § 1362.
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8o to debauch, § 1363,

80 10 produce abortion, § 1364,

8o to prevent Interment of dead
body, § 1365.

2. To prejudice the Public or Govern-

menl generally.

Conepiracy to forcibly or frandu-
lently raise or depress the priee
of labor is indictable, § 1366,

Unlawful means should be averred,
§ 1367. '

Conspiracy to keep an operative
out of employment or indace
him to leave s indictable, §
1368,

80 to engrosg business staple or
to monopolize transportation, §
1569.

80 to suppress competition at sue-
tiom, § 1370.

8o to eombine to do wrong by se-
erecy or coarcion, § 1371,

8o to tamper with an eleetion, §
1372,

8o to defrand revenue, § 1378,

8o to puplish false report of eor-
poration, § 1874

fio to attempt corrmpt bargains
with government, § 1375.

8. To folsely aceuse of Crime or ex-

tort Money. .

Conspiracy to falsely prosecute is
indictable, § 1376.

Conviction no bar, § 1877

Indictment need not detafl im-
puted crimes, § 1378,

Conspiracy to extort money is in-
dictable, § 1379.

4. Conspiracies to obatruct Justice.

Buch conspiracies are indictable, §
1380, -

V. GeNERAL REQUISITER oF INBICT-
MENT,

Execnted conepiracies should be
50 averred, § 1381,

Overt acts not necegsary when con-
spiring I8 per se indictable, §
1883,

May be useful 8a explaining con-
spiracy charge, § 1383,

Overt acta may be required by

Faet of their omission may be ex-
plained, § 1385.

Bill of particulars may be
required, § 1386.

Counts for conspiracy can be
Joined with counts for substan-
tive oflence, § 1387,

Two or more persons necessary to
offence, § 1358,

Prosecution may elect eo-conspira-
tors to proceed against, § 13809,

All contributing with knowledge
of common design may be
joined, § 1390,

Acquittal of one defendaut evi-
dence on trial of other, § 1391,

Husband and wife witheni other
defendant not suffieient, § 1592,

Unknown co-conspirators can be
introduced, § 1303.

Jodgment ehould be several, §
1594,

New trial for one is new trial for
all, § 1305,

Parties injured mnet be named if
practicable, § 1596,

Venue may be in place of overt
act, § 1367,

VI. EviDENCE.
Proof of consplracy is inferential,
§ 1308,

Complicity in prior stages unneces-
sary, § 1300,

No overt act necessary, § 1400.

Order of evidenco discretionary
with court, § 1401,

Mcere cogmizance of fraudulent
action no conepiracy, § 1402.

Materfal variance as to means
fatal, § 1403.

Bystem of conspiracy may be
proved, § 1404,

Co-conspirators are liable for each
other’s acts, § 1405.

Declarations of co-conepirators
admigsible against each other, §
1406,

¥II. VERDICT.
Verdict acquitting all but ope
defendant acquits all, § 1407,

statute, § 1384,
170
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1. ¢ENERAL CONSIDERATIONS.

§ 1387. A conspiracy is a confederation to effect an uwnlawful

_object by lawful means or by unlawful means a lawful

Conspira-

object ;! and is a misdemeanor at common law. cies are in-

dictable

Ti is on all sides conceded that combinations of two or ey ai-
more persons may become indictable when directed to rected io

BCCom-

tho accomplishment either of an illegal object, or of an plishment

of illegal

indifferent object by illegal means.? The conflict beging cbject or

when we reach those combinations which are assumed to

use of ille-
gal means.

be indictable, not as aimed at an indictable offence, but

1 Seo infra, § 1359 ; supra, § 1118;
and see Com. v. Bliss, 12 Phila. 580,

2 8ir J. F. Stephen’s definition (Dig.
C. L. ari. 36)is given iyfra, § 1347.

The late Chief Jusiice Cockburn pro-
posed the following te the commis-
sipners of the Criminal Code :— -

“ Copspiracy may be divided into
three clagges. First, where the end to
be accomplished would be a erime in
each of the conspiring parties, a class
which offers no difficalty. BSecondly,
where the purpose of the conspiracy is
lawful, but the means to be resorted to
are eriminal, as when the conspiracy ig
to support a canse believed to be just
“by perjured evidence. Here the proxi-
mate or immediate intention of the
parties being to commit a erime, tha
conspiracy i to do something crimi-
nal ; and here again the case is conse-
quently free from difficulty. The third
and last case is where with a malicious
design to do.an injury the purpese is
to effect awrong, though not such a
wrong a3, when perpetrated by a single
individual, would amount io an offence
under a criminal law. Thus an at-
tempt to destroy a man’s eredit, and
effect his rain by spreading reporis of
his insolvenoy, would be a wrongful
act, which would entitle the party
whosa credit was thus attacked to bring
an sction for a civil wrong, but it

wonld not be an indictable offence.
. . . . The law has wisely and justly
established that a combination of per-
sons to commit a wrongful act with a
view to injure another ghall bean of-
fence, though the aet, if done by one,
would amount to no more than a civil
wrong.”

By sec, 284 of the English Draft
Cade of 1873, declared by the reporters

“to be a compilation in this respect of

the cotnmen law, ** every one shall be
guilty of an indictable offence, and
shall be liable, npon convietion there-
of, to five years’ penal servitude, who
conspires with any other person, by
deceit or falsehood or other franduient
meany, to defrand the public, or fo
affect the public market price of
stoeks, funds, shares, or merchandiza,
or anything else publicly seld, or who
conspires by deceit and falsehood or
other means to defraud any person,
agcertained or mnsscertained, whether
guch deceit or falsehood or other
frandalent means wonld or would not
amount to a false pretence, as herein-
after defined.” - .

hy gac. 420 it is made indictable to
congpire *to commit any indictable
offence not punishable with penal ser-
vitude or to do anything in any part
of the world, which, if done in Eng-
jand or Ireland, would be an indict-
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from the idea that the policy of. the law forbids the reaching of the
* attempted object by a confederacy.! We propose, therefore, instead
of further defining the offence, first, to scrutinize the cases which
have been considered as belonging to it; and secondly, to notice
such general points of pleading and evidence as relate to them all
Jointly.  Before proceeding, however, to this analysis, certain
general qualifications are to be noticed.
§ 1338. We may now regard it as setiled that it is an indictable
offence for two persons to conspire to defraud a third by
et e false statements for which one calls on the other in any
:6;; ;Eﬂh way to vouch, this concert, as well as the falsehood,
being concealed from the party defrauded ; noris it any
defence in such cases that there is no statute under which, if the
conspiracy charge were thrown out, the defendants could be con-
victed. Cheating by reciprocal preconcerted false perscnations of
this class may justly be regarded as a cheat at common law ; and
the rulings making it indictable are sustainable on principle.? But
to extend indictable conspiracies so as to include cases where acts
not in themselves indictable are attempted by concert involving
neither false statement nor concerted force, should be resolutely
opposed. A distressing uncertainty will oppress the law if the
mere fact of concert in doing an indifferent act be held to make
such act eriminal, We all know what offences are indictable, and
if we do not, the knowledge is readily obtained. Such offences,
when not defined by statute, are limited by definitions which long
processes of judicial interpretation have hardened into shapes which
are distinct, solid, notorious, and permanent. It is otherwise, how-
ever, When we come to speak of acts which, though not penal when
they are committed by persons acting singly, are supposed to become
80 when brought about by concert which involves neither fraud nor
force. These there has never been any judicial attempt _to define,
or legislative attempt to eodify.®? No man can know in. advance
whether any enterprise in which he may engage may not in this
way become subject to prosecution. It is essential to the constitu-

abls offence not punishable with penal ! Bes R. # Parnell, 14 Cox C. C.

gervitude. ) 508,
That overts acts are not NeCespary, S Supra, § 1124; infra, § 1359.
oo infra, 4§ 1383, 1400. Comparo §§ 14 o seg.

¥ Bee supra, § 15.
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tion of an indictable offence, ag is elsewhere shown,! that it §hoa}ld
be prohibited either by statute or by common law ; but conspiracies
to Il:ommit by non-indictable means non-indictable offences, if we

. resolve them into their elements, are neither prohibited by common

law nor by statute. By force of ;heir de{_initi(:tn, the%r objec!: is ot
per se prohibited ; and the other ingredient in their consmtugm?,
that of an association of individuals to effect a common end, is
essential to all action in which two persons engage. “fhﬁn we
remember, also, that, as we have seen, 11;.15 necessary to & Tig t.egu;
administration of public justice that pumshme.nt. should be atiac _e[1
only to acts which are made penal by rules w}'uch are pre-aumounce

and constant,? the objection just stated acquires a-a.ddltlonal weight.
An act of business enterprise.in putchasing goods in a chu.aap {ua.rket
for the purpose of selling them in a dear market, Whl(}h.lll one
phase of judicial sentiment would be re.garded as a g]enbo?o;is
impetus to commercial activity, would be in anot:heli phase of ju -
cial sentiment, a8 it once has been, treated as an indictable offence.

" Legislative and judicial compromises, which one court may view as

pagential to the working of the political machine, another court may
hold to be indictable as & corrupt conspiracy.* NorI can we con-tmue
to accept the reasons by which this indefinite extension oi.' conspiracy
has been justified. It used to be sa.i(! th.at. the Foznh‘.:mtwn.of &
plurality of persons to do an act invests it with a cnmu-la.ht).r whlc}E it
does not otherwise possess. Undoubtedly this is so with riot, which

depends on tumult, which again depends on plurality of agents ; but

riot is positively defined by the law, and all whc.; engage in a riot
have means to know what it is, and that it is pumshable.-. But can
this be predicated of combinations which the law d?es not in advance
pronounce to be unlawful? One of two a.l-ben.aatwes we must here
accept. REither we must, with the old Engh.sh Judg(-as, %o:)k upon all
voluntary combinations as suspicious, and ob‘]ecf:s of .‘]ndlclal suppres-
gion, or we must declare that only such combinations are ?ertal.ly
cognizable as are made so either by statute or by a settled Jnd.wlal
construction of the common law, We must, in othefr Ymrds, either
_on the one hand say, that volantary ¢ombination has 1n it an el'emfant
of evil which infects with indictability acts not i1.1 thr'ams_selv:ea indict-
able, or we must hold that voluntary combination is indictable or

) 3 Bee infra, § 1866.
; o t Infra, § 1375,
Bee supra, §§ 1 e seq. 3 -
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not, just as the conduct it involves is indictable or not. N ow,
whatever may have been the view in old times, when the maxim was
that voluntary combinations should do nothing that government
could do, the first of these hypotheses must be rejected in an age in
which the maxim is that government, so far as concerns affairs of
trade, should do nothing that voluntary combinations can do as well,
and in which great soeial and commercial enterprises can no longer
Jbe undertaken by individuals, but must be undertaken by combina-
tions. So cogént have these and other reasons appeared to the
Jurists of countries whose notions of the freedom of the individual
we are apt to regard as less comprehensive than our own, that con-
spiracy (Komplott), as a distinct offence, has been stricken from
the revised codes of Prussia,'Oldenburg, Wiirtemburg, Bavaria,
Austria, and North Germany.! Nor can it be justly said that by
this change of the law the courts lose the power to punish offences
in their inception. Such was no doubt the case before the law of
attempts assumed its present comprehensiveness. Since, however,

whatever erime is punishable in consummation is now punishable in -

attempt,® the argument drawn from necessity fails.* The conclusion
18 that onTeason the offence of conspiracy at common law is limited
to, (1) confederacies to effect illegal objects as ends or means;
(2) confederacies to pervert public justice, or injuriously affeet
the body politic ; and (8) confederacies which, from the mode of
their operations, exhibit the features of false devices and tokens,
or of aggregation of viclence likely to overbear individual resistance
aud to produce public terror. And this is virtually saying that in
the first case the confederacy is unlawful, because it is a cheat at
common law ; in the second case, because it is an attempt to obstruct
government ; in the third case, because it is an attempt at riot.4

! Berner, a very high autlority
(Strafrecht, ete., 1871, § 113), says:
“The common (German) law doctrine
developed the idea of conapiraoy to a
perilons practical extent; and it haa
congequently been omitted in our later
codes. Ay illnstrating the mischief
which thiz idea has wromght gee the
cased in Temme, Archiv. i. pp. 260-5;
ii. 72, 100, 126."”

¢ Bee supra, §§ 173 et seq.
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% Bee U. 8. ». Goldberg, 7 Biss. 175;
¥. 8. » Nunnpemacher, Ibid. 111;
U. 8. v. Mitehell, T Hughes, 439 ;
Mussel v. Blough, 5 Fed. Rep. 680; 6
Bawy. 612; MecHenry v Sneer, 56
Iowa, 649; and see infra, § 1400,
That when an offence iz consummated,
the indictment shonld be for the con-
summated offence, see tnfra, § 1346.

i As to o confederacy being a false
token, see infra, § 1359. As to exhibi-

o e A, a8
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§ 1339. When to the idea of an offence plurality of agents is
Togically necessary, conspiracy, w%lich agsnmes the volun- Where con.
tary accession of a person to a cnime of such a character cort ;iy ne-
that it is aggravated by a plarality of agents, cannot be oftence,
maintained. As crimes to which concert ig necessary fo0eP TR
(i. e., which cannot take place without concert), we may .
mention duelling, bigamy, incest, and adultery ; to the ]a,sf. of which
the Yimitation here expressed has been specifically applied ’Ify au-
thoritative American courts.! We have here the well-known. dlstmf:-
tion between concursus necessarius and concursus faculiativus: In
the latter of which the accession of a second agent to th'e offence 18
an element added to its conception ; in the forme}- of which the par-
ticipation of two agents is essential to its cc:nceptao?:; .a.nd from this
it follows that conspiracy, the gist of which 18 f:om‘bmatwn, added to
crime, does not lie for concursus mecessarius. In other words,
when the law says, *a combinasion between two persons fo eﬁ'ef:t
a particular end shall be called, if the end be eﬁ'ect.'.ed, by a certain
name,” it is not lawful for the prosecution to call it by some other
name ; and when the law says, such an offence—e. g., a.dultery‘—
shall have a certain punishment,” it is not lawful for the Broaecuhon
to evade this limitation by indicting the offence as conspiracy. (?f
course when the offence is not consummated, and thQ. conspiracy ‘is
one which by evil means a combination of persans 18 employed to
effectuate this combination is of itself indictable. And hence, per-

' sons combining to induce others to commit bigamy, adultery, incest,

or duelling, do not fall within this exception, and may be indicted
for conspiracy. . : -

§ 134%. Mere thoughts are not indictable, nor i the expression
of thought, unless as a scandal or a polifical Wrong. conspiracy

o o
Such expressions, if not indicable when uttered by am 0% 0%

individual, do not become indictable when uttered by. a Bomethi¥

crowd.? Nor are preparations for crime indictable, Un- not inter-

"tion of violence by two or more persons
Teing indictable when it would not be
indictable if exhibited by ope person,
the case 38 analogeus io thatof riet in
which an exhibition of violence which
would not be indictable in one person
in indictable when' three persons are
concerned in it.

which,

In Penmsylvania the common law
offence is not superseded by § 1289 of
the eriminal code. )

1 Shannon ». Com., 14 Penn. St. 226;
Miles ©. State, b8 Ala. 320.

¢ See Alderman ». People. 4 Mioh.
414. A conspiracy cannot exist with-
out the consent of two or more parson,

1%5
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tupted by less under special statute, or unless such preparations.

Q - - - . -
interfer. . are made in complicity with those by whom the erime is
ence, will

result ingn €XeCuted.! We musthere again appeal to the distinction
ulawiul  glready fully set forth hetween a condition and a juri-

dical cause. The selling of a gun, for instance, is a con-
dition of the gun’s being used in a homicide ; butitis not a Juridieal
cause, unless the seller disposes of it for the parpose of killing e
third person, and thus becomes accessary before the fact in such
killing. The turning of a drunken man into the street is a condition

of his being subsequently struck by lightning when lying in the

public road ; but it is not the juridical cause of such death, because
the stroke of lightning was an extraordinary natural oceurrence, not
in any way a likely consquence of turning the man out of doora.
If, on the other hand, the drunken man was in a helpless state, and
if the cold outside were such that he wonld freeze to death when
exposed to it, then turning him out of doors was the Juridical cause
of his death, since the death resulted from this act, and mnot from
either collateral human intervention, or an extraordinary natural
occurrence. This check, which applies equally and invariably to
all criminel prosecutions, is peculiarly important in conspiracy.

The dangers arising from a vague extension of conspiracy have been

already noticed ; and it will be seen that the offence has been some-
-times made to embrace cases which a wise and humane jurispru.
dence would withdraw from criminal cognizanee. These dangers
would be greaily multiplied if we should hold that conspiracy in-
cludes a combination to produce such conditions of crime as are dis-
tinet from juridical eauses, If the law be thus stretched, indictments
for conspiracy could be maintained againgt all who furnish firearms or
other lethal weapons ; against all who monld type which could be used
for incendiary publications ; against all who contribute the material,
however indifferent, which is subsequently employed for purposes of

“ offence, is subject, in the main, to the Himitations hereto-

CHAP. XXL.] CONSPIRAOY. [§ 1841

guilt. Undoubtedly there are dicta by English judges Whi(?h go to
gustain this position ;' though these dicta are usually qualified by
the statement that the manufactarer or producer is not to be held

_ guilty unless he anticipated the guilty use to which the instrument

is to be put. But what thoughiful man whe ma.n_ut_‘actures or sells
any dangerous weapon or compound, dees not anticipate that there
may arise contingencies in which it may be put to an m'ﬂ:.xwﬁﬂ.use 4
And what safety or uniformity can there be in the administration of

. penal justice, if it depend upon the surmises a jury may make as

to a defendant’s capacity of anticipation? The only safe course is

_to make the test objective, even, and palpable, and to apply univer-

sally. the limit here presented, holding that conspiracy does net lie
unless the defendants can be proved to have done something which,
if not interrupted by extraordinary natural occurrences, or by eol-
lateral human intervention, would have resulted in an unlawful act.
But if 8o, the conspiracy is indictable, though the overt act was not
consummated.?

§13 ' a. Waiving the question discussed in the _chapter on
attempfs, whether an indictment lies for a conspiracy to Not meccs.
do an det of which the parties are all legally incapable, sary that

L . A A 11 the par-
we I/Ifay hold that it is in any view sufficient 10 sustain & ey shomld

i i : : be capable
copspiracy to commit an offence, that ‘any party con- D¢ capable

erned was legally capable of committing the offence, :‘lgﬁe f:he of-

}though another party may not have been 8o capable.?

§ 1841, Conspiracy, when its object is to effect an indictable
Conspiracy
fore expressed with regard fo attempts. Hence we may :;mltotgglu&
Liold that it is no defence that the means adopted, if *®

apparently adapted to the end, were not really so; that there need

* not have been physical ability in the conapirators to effect their pur-

and their agreement is an aect in ad-
vancement of the intention which each
of them has conceived in hismind, Muil-
cahy v. B, (in error), L. R. 3 H. L. 306 ;
8.6, 1Ir. R. C. L. (Q. B.}13. Mers sym-
pathy is no conspiracy. JZafra, § 1400.

! Bee supra, §§ 173 et seq.; U. 8. »,
Nunnemacher, 7 Biss. 111; U. B. o,
Goldberg, Ibid, 175. In a North Caro-
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lina case it was proved that the defen-
dant gave B. certain powders which
wouald enable him t¢ debauch certain
girls. It was held that this, though
followed by attempts by B. on the girls
in question, would not sustain an in-
dictment for & conspiracy to raviah,
State ». Trive, 88 N. (. 629.
2 Supra, §§ 152 ef seq.

1 Seg O’Connell ». R., 11 C. & F. 155.
A striking illustration may be found in
an English case, where it was held
that- an indiciment for eonspiracy to
violaie the provisions of a statute will
lia, after the repeal of snch statute, for
-an offence committed before the repeal.
R. ». Thompson, 16 Q. B, 832; Dears.
C. 0. 3. The offence Conld not have
been prosecuted after the statue was

YOL. IL.—12

repesled ; why the eonspiracy, unless
peditions. ! Swpra, § 31.

2 Fufra, §6 1382-1400. As to the
controversy between *° objective’ and
“ gubjective” tests, see supra, § 182.

8 East P. C. 96; R. v. Polts, B. & R.
352; U. 8. v. Bayer, 4 Dillon, 407; 13
Bk. Reg. 403 ; State v, Bpragus, 4 R,
I. 257 ; Doggus v. State, 34 Ga. 276
Infra, § 1388 ; supra, § 2115,
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pose ; and that it is a defence that the conspiracy was abandoned
voluntarily and freely before put in process of execution.! There
remains, however, the difference that while attempts are only indiet-
able when the consummated offence is indictable, conspiracies may
be, as we have seen, indictable when the means are indictable.
§ 1841 e. We must also hold, to advance a step further, that
f:;lé‘ff;‘ is necessary to constitute the offence.? ¢ The confedera-
tion must be corrupt. This is implied in the meaning of
the term conspiracy.””® . And mere passive cogunizance of a conspi-
racy is not sufficient to make a co-conspirator.t There must be active
codperation, and when this exists the period when each party enters
into the combination is unessential

II. CONSPIRACIES TO COMMIT AN INDICTAELE OFFENCE.

§ 1342. Conspiracies to commit felonies are unquestionably in-
piracy dlf}table at common law 8 and2 like othcfr congpiracies, are

to comanit misdemeanors.” Two questions of interest, however,
ooy 2. bave arisen concerning them: first, whether it is neces-

l“:;gﬂmm sary for the indictment to set forth the means by which

;nl{es;ine&r the comapiracy was to have been. executed; and "i._sec-_
" ondly, whether, if the act be consummated, the con-
Spiracy merges. R

§ 1343. As to the first question, it is not dispﬁted that if the
indictment set forth the object of the conspiracy in the

Indictment

need not . 1ADZuage used to charge the commission of the offence
detall itself, no exception as to form can be taken. But this is

often impracticable, and if it were not, it would be absurd

_to charge A. and B. with conspiring “ with one knife, of the value
of one shilling, which he the said A.in his right hand was then and
there to have and hold, him the said C. feloniously, etc., to strike,”
or with censpiring to rob the prosecutor of half a dozen distinet arti-

v Supra, §§ 173 ef seq. F. & F. 389; Evans ». People, 90 ML

* E. ». Kenrick, 5 Q. B, 49 ; Heyman 384 '
v.B.,L.R.8Q.B.D.102; 12 Cox C. 5 Ibid. Supra, §§ 225 a, 233 ; infra,
C. 384; People v. Powell, 63 N. Y. 88, § 1399.

3 Andrews, J., 63 N. Y. 92. Supra, ¢ Por a defective indictment of this
§ 129, clasy, see Com. v. Barnes, 132 Mass. 242,

-4 Supra, §§ 211 a, 227 ; infra, § 1403, 7 See cases cited to § 1344; Siate n.
and cases there ‘ii_?g; R.v. Barry, 4 Jackson, 82 N. C. 565. -

there cannot be a negligent conspiracy. Joint evil intent
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cles which he happened fo have.in his pocket, but with the existence-
and character of which it would be irrational to suppose the defen-
dants to have been beforehand acquainted. It is enough, therefore,

. for the pleader to set out the offence aimed at by such apt words as

will describe it a3 a conclusion of law.! Thus, it is safficient to say
that the defendants conspired ‘¢ feloniously, wilfully, and of their
malice aforethought, to kill and murder,” etc., without describing
the weapons intended to be used ;2 or that they conspired  certain
goods and chattels of great value, ete., then belonging to and on
the person of the said A. B., feloniously to steal,” without going
on to mention what those goods and chattels were.® This liberality
is extended to every case where parties combine to commit an
offence which is indictable whether commitied by one or by a con-
federacy.* "It is advieed, however, that wherever the means by
which g conspiracy was to have beén executed are not sufficiently
known to enable them to be specified, the reason why they are not
set forth should be averred.® And the substantive felony intended
must be described accurately ; it being insufficient to charge & con-
spiracy to rob without averring by violence” or “ by putting in
fear,”’s or a conspiracy to commit burglary without giving the dis-
tinetive features of burglary, including the word burglariously, and
the intent to steal.” :

§ 1344. The technical rule of the old common law pleaders, that
a misdemeanor always sinks in the felony when the two o4
meet, hag in some instances been recognized in this atandon-
country,® though without good reason. In England, as doctrine of
has been already noticed, the inconvenience of the prin- "o

1 Bee State o, Bartlett, 30 Me. 132;
Btate ». Ripley, 31 Me. 386; Hazen v,
Com., 23 Penn. 5t. 355; Btate v, Noyes,
25 Vit. 415,

t State v, Dent, 3 Gill & J. &.

3 Com. v. Rogers, 5 B. & R. 463. Beo
R. v. Riggins, 3 East, 5.

4 Archb, C. P, 5th Am. ed. 262, 458,
485, 487 ; People ». Bush, 4 Hill (N.
Y.), 183 ; Btate v. Bavage, 48 lowa, 562.
Supra, §§ 156, 644 ; infra, § 1404,

5 For parallel cages, see Whart. Cr.
Pl. & Pr. § 156. And fér Ohio statutes,
gee Code of that State,

¢ Landringham ». Btate, 49 Ind. 1886,
which alse holds that a statnte making
it unnecessary to aver the offence iy
aneonstitntional. '

T Bmith ». State, 93 Ind. 67; Crim,
L. Mag. 564 ; see State ». M*Kinstrey,
50 Ind. 465.

8 Whart. Cr, PL & Pr. §464.  Supra,
§ 64l a. Bee Btate v. Mayberry, 48 Me.
218 ; State ». Noyea, 25 Vi. 415 ; Com.
v. Kingsgbury, 5 Mags. 106; People v,
Mather, 4 Wend. 229; Elkin v, Feo-
ple, 28 N. Y. 177 ; Johuson ». State, §
Duteli. 453 ; Com. ». Parr, § W. & B.
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ciple, as well as its absurdity, has attracted grave judicial scrutiny,
and eminent judges have declared they felt no disposition to extend
& rule by which a man, when indicted for a misdemeanor, may
be acquitted because it is doubtful whether the offence is not a
felony, and who, when indicted for the felony, may be acquitted
begause it ia doubtful whether the offence is net a mismedeanor,
This has led, if not to a repudiation of the doctrine, at least to its
restriction within narrow limits. Thus, it has been said that even
when the felony is executed there may be cases where the conspiracy
may still be pursued as an independent offence. Thus, when in
1848 the defendants, who were the workmen of L., a dyer, were
charged with eonspiring to use his vats and dye in preparing for
market goods not belonging to him, and without his assent, it
appeared on the trial that L. permitied the defendants to use his
dye, ete., for their own use, and for such materials as he intrusted
them with, but that they made a profit by wsing them for other

materials without his knowledge. After conviction and removal to

the Queen’s Bench, a motion in arrest of judgment was urged on
the ground that as larceny in abstracting the prosecutor’s material
was proved, the conspiracy merged. But the Court of Queen’s
Bench were unanimous in entering judgment on the verdict. « A

misdemeanor which is part of a felony,” declared Lord Denman,

C. J., in summing up the cases, “ may be prosecuted as a misde-
meanor though the felony has been completed ; and the attewpt,
upon the argument, to make a distinction between misdemeanors by
statntes and those by common law was not successfal, as the inci-
dents to a misdemeanor are not affected by the origin in law from
whenoe it is derived. It was farther urged by the defendants that
unless the defence was sustained they might be twice punished for
thie same offence ; but this is not so, the two offences being different
in the eye of the law. If, however, a prosecution for felony should
oceur after a conviction for conspiracy, it would be the duty of the
court to apportion the sentence for the felony with reference to such
former convigtion.””! On the same reasoning it was decided by
the fifteen judges that a conviction for the misdemeanor of carnally

b ; Com. ». Delany, T Grant {Penn.), Com. v. Blackburn, 1 Dav. 4; Whart.

224; Com. ». MoGowan, 2 Parsons, Or. PL & Pr, § 463, )

341 ; People v. Richards, 1 Mich. 216; 1 R. ». Bution, 11 G. B. 999; 3 Cox
. C. C. 228.
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knowing a girl under twelve years old would stand, notwithstanding
the felony of rape was proved on trial.! So far as the authority of -
the English courts go, therefore, the doctrine of merger, if not now

~abandoned, is confined to that small class of cases where the misde.

meanor is the first step in the commission of the felony.* And
in several of our courts a disposition has been exhibited to reject
the doctrine in all cases,® and this 13 reasonable in cases where the
conspiracy which the prosecution elects to pursue is a mere ingre-
dient in the felony whose differentia the prosecution elects to reject.?
In New Jersey, a charge of conspiring to procure an indictment
by perjury does not charge a felony which merges the conspirze§.’
- § 1345, The observations made on the last head, as to the setting
out the means of the conspiracy, apply with equal force
to this. The comparative simplicity of such an indict- Io.covepir:

acies to

ment has made it a favorite practice in this country, in commmiy
preparing & prosecution for misdemeanor, the description meanors,
the indiet-

of which is attended with any difficulties, to insert a ment neeq
count for & comspiracy. When the evidence for the 1Cfdetuil
prosecution is finished, the court will compel it, in a proper

cage, to state on what class of counts it relies ; and when this dis-

- eretion is judiciously exercised, it is hard to see how the defendant

can be embarrassed in the management of his defence. Where he
1s shown to have acted conjointly with others, he cannot justly com-
plain if he be charged with having conspired with them in producing
the particular results ; even though the names of his eo-conspirators
are not known to the grand jury, and the indictment so states.® The
advantage of joining counts for conspiracy with counts for constitu-
ent misdemeanor is strongly illustrated by a leading case in Penn-
gylvania.” The defendants were charged in one set of counts with
the sale of a lottery ticket, and in another with a conapiracy to sell

! B, », Neale, 1 Den, C. C. 36. Bee Rob. 469. See Hewitt, ex parte, 3 Am,
infra, §§ 1746, 1764. L. Rev. 382.

Bee R. ». Martin, 41 L. T. (N. 8.) # Whart. Cr. PL. & Pr. § 464; and
531, where it was held that thersconld see Laurs v. State, 26 Miss. 174 ; Peo-
be no conviction of felony on an indict- ple ». Arnold, 46 Mich. 268,
ment for misdemeanor.: Law Times, ¢ Supra, § 678,

Deec. 13, 1879, ® Johnson », State, 2 Dutch. (N. J.)

# This was the case in R. », Evans, 5 313.

C. & P. 553; R. v. Anderson, 2M. & ¥ Bee infra, & 1393.
’ ? Com. v. Gillespie, 7 8. & R. 469.
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it; the law being that, in an indictwent for this offence, the ticket
ghould be particularly set out, and as the ticket is perhaps purposely
of a very complex charaeter, it is convenient for the pleader to back
up a count for the ihdividual offence with the count for a conspiracy
% to sell and expose to sale, and cause fo be s0ld and exposed to
sale’’ (reciting the words of the statute), “a lottery ticket, and
~ ticketa in a lottery not suthorized by the laws of this common-
wealth.” This was the language of a count which was sustained
by the Supreme Court after a new trial, in consequence of a vari-
_ance in the count purporting to set forth the ticket, and an arrest of
-judgment for want of particularity in the counts charging the sale
of the ticket without an attempt to set it out. After showing that
sach a generality of statement as appeared in the latter counts conld
not be tolerated, Duncan, J., proceeded: ¢ But the samo reason
does not apply to the first count, for the conspiracy itself is the
crime. It is different from an indictment for stealing, or action for
trespass, where the offence consists of an act done, which it is clearly
in the power of the prosecutor .to lay with certainty. The con-
spiracy here was, to sell prohibited lottery tickets, any that he could
sell ; not of any particular prohibited lottery, but of all, The eon-
spiracy was the gravamen, the gist of the offence.” The same
liberality in the construction of counts for conspiracies to effect
objects per se illegal having prevailed in Fogland? the practice of
Jjoining conspiracy counts with counts for the comstituent misde-
meanor i3 there sanctioned.? '
§ 1346, The sa:ﬁe-diﬂiculty a8 to merger, however, which is ap-
Couso plied to felonies, has been started as to misdemeanors,
piracy
does not  with equal reason but with less success. A conspiracy,
migs™ it has been said in an early case* in Massachusetts, to
TEANGE:  commit either a misdemeanor or felony, merges in the
overt act when such overt act appears to have been consummated.
The case before the court was one of a conspiracy to commit a fel-
ony; and to extend the doctrine to cases of misdemeanors is in
conflict with the English text-books, where such a doctrine is never
. broached, as well as with the books of precedents, where forms con-

! Hee Hazen ». Com., 23 Peun. St. 3 1 Chit. C. L. 255.
355 ; Wilson v. Com., 96 Ibid. 56, Zn- ¢ Com. ». Kingsbury, 5 Mass, 106.
Jra, § 1382, . Beo infra, § 1344,

2 1 Bumes. on Cr. 691. :
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. stantly occur of conspiracies to commit misdemeanors to which the

overt act is attached. In Massachusetts, in fact, the. application of
the doctrine of merger to cases of misdemeanors has been inter-
cepted by Rev. Stat. e. 187,'§ 111 In New York, Maine, Ver-
moné, Michigan, and Pennsylvania® the idea that there can be a
merger of one misdemeanor in another has been summarily repudi-
ated ; and there are few courts of criminal jurisdiction where counts
for conspiracy to commit misdemeanors (e. g., obtaining goods by
false pretences or the sale of lottery tickets) are ot constanﬂy
supported by evidence of the commission of the constituent offence.
« Tt ig gupposed,” said Marcy, J.,» « that a conspiracy to commit &
¢rime is merged in the crime where the conspiracy is executed.
This may be so where the crime is of a higher grade than the con-
spiracy, and the object of the conspiracy is fully accomplished ; but
a conspiracy is only a misdemeanor, and where its object is only to
commit a misdemeanor, it cannot be merged, Wherever crimes are
of an equal grade there can be no technical merger.” But while
this is in most jurisdictions the case, the better course, when the
offence is consummated, is to indiet, not for the conspiracy but for
the overt act.4 ,

§ 1347. Undoubtedly where obtaining goods by false pretences,
and secreting goods with fraudulent intent, are statutory conepiracy
misdemeanors, conspiracies to effect them are indictable, dﬁgg]:léﬁ
both as to real® and personal estate; and the unbroken at com-
and unquestioned practice of the courts has been to con- on faw

1 Com. v. Drum, 19 Pick. 47%; Com.
2. Gondhue, 2 Met, 183 ; Com. ».Walker,
108 Mags. 309 ; Com. ». Bakeman, 105

Ibid. 63 : Com. ». Dean, 109 Ibid. 349, -

¢ Pgople v. Mather, 4 Wend., 265,
Marcy, [.; Btate ». Murray, 16 Me.
100 ; State ». Mayberry, 48 Ibid. 218;
State r, Noyes, 25 Vi. 415; People ».
Richarde, 1 Mich. 216; Com. v. Hart-
man, 5 Barr, 60; Comn. ». MeCGowan, 2
Parsons, 341.

* 4 Wend. 265.

' 4 Jn R, ». Boulton, 12. Cox C. C. 93,
Cockburn, C, J.; said :—

“T am olearly of opinion that where

the proof intended to be submitted 1.0

a jury i3 proof of the actnal commis-
sion of erime, it is not the proper course
to charge the parties with eonspiring
to commit it, for that course operstes,
it is manifest, onfairly sind unjostly
apainst the parties aceused ; the pros-
ecutora are thns enabled to combine in
one indictment a variety of offences,
which, if treated individually, as they
ought {o be, would exelude the possi-
bility of giving evidence against one
defendant to the prejudice of others,
and deprive defendants of the advan-
tage of calling their co-defendants as
witnesses.! ’
§ People ». Richards, 1 Mich. 216.

183



§ 1847.]  CRIMES. [Book II.

vict under indictments for conspiracies pointed at either of these
statutory offences.! Where, therefore, the practitioner has a case in
which he is able, from the maturity of the offence, to specify in the
indictment what pretences the defendants conspired to use, and what
goods they conspired to obtain, he may be sure that he may bring him-
self within the strictest rules of criminal pleading, and that the offence

ag thus stated will be adjudged indictable at common law. Bui in
conspiracy this is not often practicable. Two important questions,

* Seo Whart. Preo. 11 ; R, v, Parker,

. 3Q. B. 292; R. v. Whitehouze, 6 Cox

C. C. 38; Heymann ». R.,,L. R. 8 Q.
B. 102; 12 Cox C. C. 383; R.v. Bunn,
Ibid. 316; Com. ». Walker, 108 Mass.
30%9; Cook v. Brown, 125 Ibid. 503;
Clary v. Com., 4 Barr, 210 ; Huntzinger
v, Com., 97 Penn. S5t. 336; Com. w».
Bracken, 8 Weekly Notos, 280 ; titate .
Norton, 3 Zab, 33. In Com. ». Walker,
ut supra, decided, in 1871, the indict-
‘ment wag for a conapiracy to obtzin
goods by pretending falsely that the
defendant intended to take the goods to
his shop to gell in the ordinary course
of trade. Compare, alzo, criticisms on
R. v. Bunn, in Fortnightly Review for
July 1, 1873, p. 40.

Bir J. F. Stephen (Dig. €. L. art.
336}, gives the following +—

‘¢ Evety one commits the misdemeanocr
of eonspiracy who agrees with any other
person or parsony to do any act with
intent to defrand the publis, or any
partienlar peré.on, or ¢lass of persons,
or o extort from any perzon any money
or goods. Buch a congpiracy may be
criminal, slthough the act agreed upon
iz not in itself & crime.

*An offender convicted of this of-
fence may be sentenced to hard labor.

** Illugtrations.—The following are in-
stances of conapiracies with intent to
defrand :—

¢ A conspiracy to defraud the publio
by a mock aucticn. R. v. Lewis, 11
Cox C. C. 404.

' 184

““A conspiraey to rajse the price of
the funds by false rumors. R. v. De
Berenger, 3 M. & 8. 67,

‘A eonspiracy to defraud the public
by issuing bills in the name of a fleti-
tious bank. R. v, Haven, 2 East P. C.
858,

‘“A conspiracy to induce a persen to
bay horses by falsely alleging that they
were the property of a private person,
and not of a horse dealer. R. v, Kem-
rick, 5 Q. B. 49

‘A congpiraey to induce & man io

take a lower price than that for which
he had #old a horse, by ropresenting
that it hbad bwen dizeovered to be un-
sound, and resold for less than had
been given for it. Carlisle’s Cage,
Daars, 337.

‘ A conspiracy to defraud generally,
by getting a setiling day for shares of
a new company. R. ». Agpinall, L. R.
IQ. B.D. 730,

A conspiracy to defrand a partner by
false accounis, has been held indicta-
ble, although the cheat withent the
conspiracy wonld not have been indict-
able at common law. R. ». Warbur-
ton, I. R. 1 C. C. 274; B. P., Btate v.
Cole, 10 Vroom, 324,

A conspiracy by one confederate 1o

get possession of goods to be attached

by another confederate om a sham
claim, has also been held indictable.
R.» King, Dav. & M. 741; 7 Q. B. 782,
ocited infra, § 1348.
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therefore, here arise. The first is, whether a conspiracy *to cheat”
ig itgelf indictable. That such an indictment is too general there
can be little doubt. If, however, the indictment, following the
definition with which this chdpter opens, should aver a conspiracy
to cheat by ¢ deceit and falsehood,” or by ¢ t:raudulent means,’”’
specifying these, or excusing their non-specification, then other con-
ditions are to be considered. It must be remembered that a confed-
eracy to cheat. by force of combination, even in & way which is not
indictable when designed and effected by an individual singly, adds
to the cheating a quality (that of reciprocity of support among the
conspirators) which may make it indictable at common law, just in
the way that using false weights or tokens makes a cheat indictable
at common law, when, without such false weights or tokens, it would
not be so indictable.) The playing of several persons into each -
other’s hands may be, if not a false token, in eome measure a false
pret.ence. On this ground may be justified the definition already
given in the text,? as well as that of the eminent jurists who framed
the English Drafv Code of 1879.* And accepting this definition,
an indictment averring, as far as it is in the pleader’s power, such a
conspiracy, is good.

Conspiracies to cheat the government of the United States are
hereafter considered.®

§ 1848, So far as' concerns indictments- to cheat by “false pre-
tences,” it has been much discussed whether the pretences Enough if
should be speciaily averred. That such cannot always inditinent
be done, is conceded.® It is easy to conceive of a case LgX.,
in which, while the pretences were not so far executed {2:]5:% Pre-
as 1o enable the pleader to specify them in complete de- )
tail, they were matured sufficiently to show that the statutory mis-
demeanor was in process of commission.” Under such circumstances
it has frequently been held enough for the pleader to aver generally
a conspiracy to cheat by ¢ divers false pretences.” 'The utmost:
that could be exacted in such & case would be, that the pleader

1 Wright's Conspiracy, 11. Com, ». Rhoads, 15 Penk. St. 272:

¢ Supra, § 1337. Com. ». Goldsmith, 12 Phila. §32.
* Ihid. Compare People v. Brady, 56 N. Y. .
1 See infra, §§ 1348, 1350, 183 ; State ». Rickey, 4 Halst. 293.

$ Infra, § 1356 a. 7 See supra, §§ 1337 a seq.
6 Ses U, 8. ». Crafton, 4 Dill, 145;
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shm_lld give the non-disclosure of the means as his reason for not
-setting them out. In England such is certainly the law; and a
careful scrutiny of the cases collated below! enables us to say that

1 The leading case is B. ». Gill, 2 B.
& A. 204 ; Whart. Prec. 611, ete., in
which en indictment was sustained
which merely charged the defendants
with conspiring, ‘‘ by divers false pre-
“tences and subtle means and devices,
to obtain and to acquire to themselves,
'qf and from P. D. and G. D., divers
large sumsg of meney, of the respective
moneys of the said P. D, and G. D.,
and to cheat and defrand them respec-
tively thereof.”

Notwithstanding, however, the state-
ment of Lord Mansfield, that for an
undigested conspiracy noe form more
stringent than this could be exacted,
the couris were for some time in the
habit of complaining of the precedent
as too lax. R. v, Parker, 3 Q. B. 555,
In 1834, a case was reported in which

- it appesred that R. ». Gill was seriously
questioned by the King’s Bench. R. ».
Biers, 1 Ad, & El. 327.

In R. v. Peck, 9 A, & E. 686; 1P.
& D. 508 (1839), an indictment was
held defective which eharged the de-
fendants with conspiring to defrand
divers of her Majesty’r subjects who
should bergain with the defendants for
the sale of goods, of great quantitios of
such goods, without making payment,
remaneration, or satisfaction for the

_ Bame, with intent to obtain profit and
emolnment to the defendants (not atat-
jng with particolarity what the de-
fendants conspired to do), It was said,
however, to be no objection that the
eount does not name the parties who
were to have been defranded. And it
was further ruled that a connt charging
that the defendants, being indebted to
divers persons, conspired to defrand
them of the payment of such debis,
and in pareuance of such conspiracy

186

executed a false and fravdulent deed
of bargain and sale and assignment of
certain goods from two of themselves to
a third, with intent thereby to obtain
emf)luments to themgelves, is bad, for
omitting to show in what respect the
levd was false and frandulent. (Bt
in R. ¢. Heymann, L. R. 8 Q. B. 103;
12 Cox C. C. 383 (1878), R. v, Peck

was declared by Melior, J., to be “viri
tually overruied.”)

In none of these cases, however, was
the object of the conspiracy an offence
per ge indictable, and though on each
of them the court animadverted with
'great pungency npon a laxity of plead-
Jng which gave the defendant no notice
of what he was tried for, yet thers was
an express recognition of the distineg-
tion between a conspiracy to commit an
indictable offence, wheres the means
need not be get out, and a conspiracy
to coramit an aet unindictable, where
the means mast appear.

In 1844, the question was canvassed
on an indictment which charged that
the defendants conspired to cheat and
defraud certain liege subjects of ihe
queen, being tradesmen, of quantities
of their goods; that, in pursnance of
the conspiracy, the defendani, B.
frandulently ordered and obtaina{i
upon credit from W, W, and C. W.
upholsterers, divers goods of W. W’
and C. W. (the count stated a like
obtaining on credit from other trades-
men named, and from others whose
names were unknown); and that, in
further pursnance of their conspiracy
and in order that the goods might b;
taken in execution and wold, as after

mentioned, the defendants ordered the
same to be delivered by W. W. and C.
W. at the house of B., and they wers

OHAP. XXI.]
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to charge the defendants with a

conspiracy to defraud the prosecutor of his moneys, * by divers false

so delivered and never paid for; and
in further pursunanee, etc., and in
order, ete., B. allowed them te continue
in his house till they were iaken in
execuiion as after wentioned. That
the defendants, in further pursuance,
etc., did falsely and frandulently pre-
tend that certain debis were due from
B. to K. and P., two others of the de-
fendants, and K. and P. did, to obtain
payment of such foctitions debts, by
collusion with B., commence aotions
against B.; that K. and P, collusively
gigned jndgment against B. in the
aotions, and issned execution thereon,
by virtue of which the goods, before
the expiration of the times of eredit,
wore taken in execntlon, and sold to
satizfy the fictitious debts: and so the
jurors found * the defendants, in man-
ner and means aforesaid, did cheat and
defraud W. W. and C. W, of the goods.”
The indictment was sustained in the
Queen’s Bench. R. » King, 7 Q. B.
782; D. & M. 741, citing R. ». Bpragg,
2 Burr. 993 : R. v. De Berenger, 3 M. &
&. G7. Error wing brought upon the
judgment, it was ruled in the Exche-
guet Chamber that the indistment was
defective, not in the offence charged,
but in the parties to be defrauded, it
being hetd that the words alleging con-
gpiracy showed a design to injure, not
tradesmen indefinitely, bunt individ-
nals, and therefore either the persoms
should have been named, oF an excuse
_gtated for not maming them, and that
the allegation of conspiracy wad mot
sided by the overt acta; snd that the
overt aocts themselves did not, either in
eonnection with the allegation of con-
spiracy or independently, amount to
indictable misdemeanors. King v E.
(in error), 7Q. B. 782,795 (1844). Bee
infra, §§ 1383-5-6.

Where the third connt of an indict-
ment te cbtain money under false pre-
tences charged the offence in geaeral
terms as & conspiracy to cheat the
prosecutor by false pretences, without
getting out the false pretences, the
evidence was, that the prosecuter
was told by the defendant that cer-
tain horses had been the property of
a lady deceased, and were then the
property of her sister, and mever had
been the property of a horse dealer,
ete. All these statemenis were false,
the defendants knowing that nothing
but a belief of their truth wonid have
indueed the prosecntor to make the
purchase. Theeonspiracy was proved.
Tt was held that this connt was snfi-
cient, and that it charged an imdiet-
able offence. R, ». Kenrick, 5 Q. B. 49
{1843). :

Nor is this the only case in which
the Court of King’s Bench has re-
afirmed R. v. Gill, In R. v. Gomperiz,
9 Q. B. 824 (1846), the last of eight
counts charged the defendants with
conspiring * hy divers falze pretences
and indirect means to cheat and de-
frand the said B. P. R. of hiz moneys,
1o the great damage, fraud, and deceit
of the said S. P. R., to the evil exam-
ple,” etc. There was a verdiot for the
crown on each of the counts, before
Lord Denman, C. J., at the Middlesex
sittings, and on December 17, 1846, a
motion for a new trial wag arguied be-
fore the court in banc. ‘‘First, we
think,” gaid Lord Denman, in giving
the opinion of the court, ‘* that there
is no gronnd for arresting the judg-
ment in this cage | one connt is good,
on the authority of B. v. Gill, never
overruled, but founded on excellent
reason, and always recognized, though
not withont regret, becanse that form
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pretences and indirect means.”

The only positive qualifications

that have been grafted on the principle are, first, that it must appear

of indictment may give too little infor-
mation to the accused. A fair obser-
vation was made upon the manmner in
which that precedent was treated in
R. v. Biers, 1 Ad. & ElL 327; but even
from the expressions there nsed, and
much more from what has been said in
later cases, it appeuars plainly that the
court haz neover doubted the correct-
ness of the decision in R. ». Gill.™?

In 1848, an indictment was sustained
in the Excheyner Chamber, which
averred merely that the defendants
‘“ unlawfully, fraudulently, and deceit-
fally did conspire, combine, confede-
rate, and agree together fo cheat and
defrand the prosecutor of his goods and
chattels, to the great damage,'” etc.
Sydserif v. R., 11 Q. B. 245. “R. o
Biers,”” 1 Ad. & El. 327, said Wilde,
C. J., “ was relied on in support of the
objection, and as overruling Rex ».
Gill, from which we think the prezent
case is not distinguighable. But, upon
referring to the judgment in Rex »,
Biers, there appears strong reason to
doubt whether it &id not go wholly on
the one objeotion to the apecial counts,
Neither Bex wv. Gill, nor any other
authority at all bearing on the point,
waa referred to in the judgment; and
it appears distinetly from the recent
cage of Regina v, Gomperiz that Rex ».
Biers has never been considered by the
Conrt of Queen’s Beneh as overruling
Rex ». Gill. We are of opinion that
this connt iz good.” This case goen
to an unsafe extreme; but so far as it
reaffirms R. v. Gill, it hag been ap-
proved by succeeding cases. R. ».
Whitehouse, 6 Cox C.C. 38: B, v, Car-
ligle, Ibid. 366; 26 Eng. L. & Eq. 577,
In R. ». Yates, 6 Cox C. C, 441, a count
charged the defendants with a con-
spiracy, by false pretences and subtle
means and devices, to extort from T.
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E. one sovereign, his moneys, and to
cheat and defraud him thereof. The
evidence fafled to prove that the de-
fendants employed any false pretence
in the attempt to obtain the money.
It was held that so much of the count
might be rejected as surplusage, and
the defendants convicted of the con-
apiracy to extort and defrand.

In Latham ». R. (in error), 9 Cox C.
C.516; 5 B, & 8. 635, the defendants
were tried at a quarter sessionz upon
an indictment, one of the counts of
which charged a conspiraey, * by divers
falge pretences against the statute in
that ease made and provided, the said
R. B, of his moneys to defrand, against
the form of the statute.” It was held
that the count sufficiently charged a
conapiracy to obtain money by false
pretences.

It may now be viewed as finally set-
tied that an indictment charging that
the defendants unlawfully, frandutent-
Iy, and deesitfolly did conspire, com-
bine, confederate, and agree together
by false pretences, specified as far as
possible, to cheat and defrand the pros-
ecutor of his goods and chattels, is good.
Bydserff ». R. (in error) 11 Q. B, 245;
12 Jur. 418=Ez. Ch. ; R. ». Heymann,
L. R. 5 Q. B. 102; 12 Cox C. (. 383,
See, also, infra, § 1882, As suggesting
due limits o K. . Gill, gee White v. B.,
13 Cox C. C. 318 (Irish Q. B.).

It has been held that a party may
be convicted of & conspiracy to cheat
and defrand, by means of & false and
frandulent represeniation as to the
solvency or the irade of another, al-
though the representation was oral,
and one for which, per se, he would
not be elvilly liable under 9 Geo, IV,
@ 16, 8. 14 ; and that in such case the
question will be not merely whoether
the representation was falae and frand-
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- from the indictment that the property sought to be obtained was mot-

the properiy of the defendant ;' and, secondly, thatif the indict-
ment be general, the court will order the prosecutor to furnish par-
ticulars of the charges to be' relied on, though it will not compel
him to state the details of the acts to be proved, nor time and place,
with minute exactness.® The weight of authority in the United
States is that at common law these conclusions may be sustained ;?
and that an indictment averring that the defendants did designedly

nlent, but whether it was made in col-

"lusion with the co-defendand, for the

purpoie of cheating the proseenior.
R. r. Timothy, 1 F. & F. 8%,

1 R. ¢, Parker, 11 L. J. (N. 8.) 234;
3Q.B.292; 2G. & D. 709. '

¢ R. v. Hamilton, 7 C. & P, 448; R.
r. Kenrick, 5 Q. B. 4%; Whart. Preo.
851. As to bill of particulars, see in-
fra, §1386; Whart. Cr. P1. & Pr. 8§
157, T02.

3 Btate v. Bartlett, 30 Me. 132; Com.
v. Ward, 1 Mass. 473; Com. ». Tibbets,
2 Ibid. 536; Cem. ». Warren, § Ibid.
72; Com. », M’Kisson, § 8, & R. 420;
State v. Buchanan, 5 Har. & J. 317;
State v. Miller, 79 Ind. 188; People ».

_Richards, 1 Mich. 216, and casvs here-

after cited. BSee Com. v, Fnller, 132
Mass. 563. -

It may, however, be open to ques-
tion whether the rule just expressed
Lige not been shaken in Massachusetts
and Pennsylvania.! In Pennsylvania,
down to 1847, the rule was never dis-
puted, and a series of convictions were
sustained onm its aunthority. Im 1847,
however, the Supreme Court sxamined
in error the record of a case in which
the defendants were convicted of eon-
spiring to violate that section of the
Act of 1842, abolishing imprisonment
for debt, which makes it a misde-
meanor for a debtor to secrete his
property with intent to defraud his

1 Bee Com. r. Bastmaan, 1 Cuagh. 190 ; Com, v,
Hartwann, & Barr, 60.

creditors. How far the indictment
shrank below the staintory standard
is examined in the text, the ’in-
quiry now being whether there was
anything in the reasoning of the eourt
which would - divert the application
of the express point ruled in Eng.
land from our own practice. After
noticing the inadequacy of this indiet-
ment to sustain a conviction for the
statutory offence, independent of the
conspiracy, Gibson, C, J., said : ** Now,
though it may not be necessary in an
indiotment for eonspiracy so minutely
{0 deseribe the unlawfal act, where it
has a specific name which indicates ita -
eriminality, yet where the conspiracy
has been to do an act prohilited by
statute, the object which makes it .
unlawfal can be described oply by its
particular featwres, and without being
#0, it eannot be shown that the con-
foderates had an unlawfol purpose. It
may be said that the form of a criminal

.purpase, meditated but not put in act,

can seldom be described ; but it can be
as readily laid as proved.’” It istrue,
that in & preceding passage, exception
was taken to the omission in the indict-
ment of a deseription of the place
where the secreted goods were kept,
and the person who had them in ens-
tody, and the time and place of the
transaction, and it was argned that as
a conspiracy te secrete goods abroad,
having for its object no infraction of

% Com. v. Hartmann, 5 Barr, 80,
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and frandulently conspire to cheat by false pretences, setting out
such pretences when practicable, and when not practicable duly

the laws of Pennsylvania, weuld not
be criminal i Pennsylvania, such an
. hypothesiz should be distincily ex-
eluded by the record. But it will be
no difficult matter to frame & count for
& conspiracy in such a way a3 fo meet
these difficuities, without essentially
varying from the rules previously
announced. By charging that the de-
fendanta conzpired by “‘divers false
pretences and indirect means, then and
there to cheat and defraud the said A,
B. of his goods,’* ete., describing the
pretences ag exactly as possible, an in-
dictable offence will be made out.i This

? In Com. ¢. Eherle, F E. with fifty ethers,
members of & German Lutharan congregation
ip Philadelphia, were charged, in the firsé
conut, with ¢onspiring * to prevent, by force
and arms, the nes of the English language io
the worehip of Almighty God, amony the eaid
congregation, and for that purpose did then
and ihere wickedly and wnlawfolly snd op-
pressively eonfedernte and agree among thems
aetves, and did then and there determine and
firmly bind themeelves before God, and sol-
emnly to each other, to defend, with thelr
bodios and lives, iha Qerman divine worship,
and to oppose by every means, lawfal or an.
lawful, the introduetion of any other langnage
into the chureh ;* and thet in pursuance of tha
connpirasy, ete., the defendants did afierwards,
at an election, etc., create » great riat and
tammili, ate., snd did commit divers pasanlts,
The second conni charged gimply the cop-
apiracy, withomt any overt acts. Com. v
Eberle, 2 Barg. & R. 9. Bea I"amphlet Trisl,
213 At the trlal, befora Yeates, J , exvoptions
were takon to the indictment, and its insunfi-
clency was urged with great lesrnlng by the
eminent counsel engaged. It was sald that,
casting out the overt acte, which were always
coneidered mere aygravation, chat there wea

-nothing in the charging portion of the indict-
ment to show that an offence was really vom-
mitted. The object In the alleged ronapirscy
wis clearly lawfnl ; it was necesaary, there-
fore, o order to make out the offence, that the
record should show unlawful meane were to
havaleen employed. Judge Yeatea, howaver,
heold both connte good {Pamphlet Trial, 208) ;
and thongh s motion for & new trial was argoed
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view is sastained by an elaborate opin-
ion of Judge Hare in Com. v. Barger,

with grest energy before the eourt in banc
(Com. v. Eberle, 3 Serg. & Baw. 9), it does not
appeat fram the report that the objections to
the indictment were pressed. The judgment
of the couri below was snstained,

Ia an indletment shortly afterwards, the
defendante were charged with conapiring to
doceive and defrand divers citizens of the
comimoenwealth of groat sums of money, by
menns of falue pretences, snd false, illegal,
ahd noputhorized paper writing in the form
a.l_:d #lmilitade of bank notes, which wers of no
rulne, and purported to have been promissary
aotes for the payment of divers snwms of money
oo demand, by & company which was 1n fact
fictitions, The indictmeni wus rustained,
though at the time there was no statute in
FPenneylvaniz maklog it indictable to obtuin
pProperty on falee pretemces. Euill, however,
the paseing of a batch of fictiticns notes has
been hLeld & cheat at common law, &bd on this
groend the case may be reconciled with the
eurrent of antherity. Colling v, Com., 38, &
K. 220,

In a case some years later, the second
conni, on which alope the prosecnten lmd
8lrens, averred that the defendants  conapired
to cheat and defrand J. 8. of the aforesaid
heifer.” < There may be confederacies,” said
Gibson, J., 1n giving the opinion of the conrt,
“which are iawful; and you mmet therefora
et forth some object of the confederates which
1t wonld be uolawful for them to attain sither
eingly, or which, if lawrul singly, it would be
dangerous to the publie to ba allalned by the
combingtion of individoal means, For it 1
the object that Imparts to the confaderaey its
charneter of guili or lnnocence ; and of the
natore of such object, and the bearing which
the various kinds of it may bave on the gues-
ton in different cases, it ia af preesnt neces-
8ATY (0 8AY no more than that where it is the
dolng of an act which wounld be indictable, it
would undeubtedly render the confederacy
eriminel. But in stating the object, it 1s un-
neopeeary (o atats the means by which it is to
be accomplished, or the acts that were to be
done in pursuanee of the original design;
they may, in faot, not have been agrood om,
You need not eot forth more of the object than
is necrrsary Lo show it, from its general natere,
to be unlawful ; for that is all that ts necea-
aaty io determineg the charactor of what in, in
truth, esgentislly and axeinsiveiy the erime—

Y
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excusing their non-specification, is good wherever ohtmnmg goods
by false pretences is by sﬁa.mt.e indictable.

Leg. Int. July 2, 1880; Whart. Preo.
{4th ed.) 607, note ; 14 Phila. 368,

In Massachusetts, it is held that in an
indietment for a conspiracy to do an act
which is a well-known and recognized
offence at common law, the object of
the conspiracy may be described in the
general termg by which it is familiarly
Eknown ; if the alleged parpose be the
doing of an act which is not unlawful
in itself, but which ie to be effected by
the wse of unplawful means, those
meang must be partienlarly set forth ;
if it be the deing of an act which is not
an offence st common law, but only by
statute, the purpose of the conspiracy
must ba set forth in guch & manner as
to show that it is within the terms of
the statute. The words *‘cheat and
defraud,” it is held, do not necessarily
jmport any offence, either hy statute
or at common law; and, therefore, an
indictment for a conspiracy, in whish
the object is alleged o be to *‘cheat
and defrand,” must get forth in detail
snch other allegations as will show the
objecl 10 be an offence, either by stat-
ute or at common law.! And such is

the confederating together ; and this isproved
by the precedents produced on the part of the
commoawealth. The count was held sufl-
cient to support the indiciment. Cem. v
M’Eizson, 8 8, & R. 420, ]

To the same effect is Mifiiin v, Com., 5 W. &
B. 461, Far the indletment in thia case, see
Wharton’s Prec. 370. Ba, even afier Com. @
Hartmeon, on an indictment for a conapiracy
te cheat by offering to ell forged foreign bank
notes, of a denomination the circuletion of
which wae forbldden by lsw, which averred
that the defendante, in parsaance of their con-
gpiracy, ¢ld ©offer to eell, pass, uiter, and
pubilsh o, ete., it wne held, that the means

also the rule in Maine,? in New Hamp-
shire,® in New York, at common law,}
and in Michigan.® The same concla-
gion is reached in Iowa,® in Indiana,?
Vermont® and in North Carelina.? Nor
can the soundness of the view be dis-
puted. *‘A conspiracy to cheat’”’ may
or may not be indictable, sinee cheat s
s term capable of many significations,
and there are some forms of cheating
which the law does mot subject to in-
dictment. Hence the indictment, when
it charges a cougpiracy to cheat, mnst
ghow that the cheating was of a kind
cognizable by criminal law.® Thus in
Penneylvania in 1859, where the point
decided wihs that a conviction for a con-
spiracy to cheat and defrand ereditors
did not disqualify the defendant as &
witness, Judge Woodward, In giving
the opinion of the court quoted approv-
ingly the language of Gibson, G. J., in
Hartmann’s case, that *“a conmspiracy
is even legs than an attempt,” and that
an attempt to eommit an offence shoaid

% Btate o. Mayberry, 45 Me. 218, Hee Btate
2. Roberta, 34 Ibid. 320,

& Btate v, Parker, 43 N. H. 88,

4+ Lambert v. Paople, & Cow. 578. Bee this
case discuseed {nfra, §§ 1350, 1351; and aff.
Peeple v. Brady, 56 N. Y. i83.

6 Alderman v. People, 4 Mich. 414; Peopie
v, Arnold, 46 Ibld. 265. 8ee People v, Rich-
-arda, 11Ihid. 218, ¢ By divere false pretences
god aubile meane and devices™-1a a sufflclant
epecification to auatain an jndictment, Pecple
¢, Clark, 10 I'bid. 510. Bui thers must be an

allegation that the object of the cepspiracy -

was to defrand persone to ha epecified as far
as practicable, People 9. Arpold, 46 Ibid. 268,

¢ Stata v. Jouas, 13 lowa, 269,

7 Millar . S¢ate, 75 Ind. 198. +

& State v. Keach, 40 V. 113. Nor is this
cured in Vermont by the words ‘i by divers
false p and subile devices.” Ibid,

‘whereby the conepiracy wes to be effected
were snillciently stated. Twitchell g, Com.,
4 Barr, 211

1 Com, v Eastman, 1 Cueh. 1#0). Bee Com,
p. Bhedd, 7 Ibid. 514 ; Com. «. Prine, § Gray,
127. Eee Com, v. Fuller, 152 Maas. 563,

9 Btate #. Yoanger, 1 Dev. 357,

# Rhoadn ». Com., 15 Penn, &t, 273; Clar_r v
Com,, 4 Barr, 210; Twitchell v, Gom., § Thid.
211; Com, v. MeGowan, % Parsons, 341 Hazea
v. Com., 28 Penn. BE. 8546,
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§ 1349, Where the means are developed, and show s fraundulent

On the

scheme in operation, the offence is clearly indictable.!

meritsa L hus it has been held that an indictment lies for a con-

conspiracy

to defrany  SPiTacy to make a party drunk, and to cheat him while
is punish- gt cards ;? a conspiracy to obtain money from another by
false pretences, though the money is obtained mediately

able,

by a contract ;* a conspiracy to impose pretended wine upon a man
ag and for true and good Portugal wine, in exchange for goods ;* a
conspiracy to defrand a bank by false pretences and other illegal
means of large sums of money ;* a conspiracy to defraud the govern-
ment of taxes;® a conspiracy by a female servant and a man whom

never be punished more severaly than conspiracy to cheat by * divers false
the perpeiration of it. This was said pretences’ must, if further non-specifi-
arguendo, and it was admitted that a eation be excused, be good’ As long
eonspiracy to cheat by falpe pretences as the law makes an unexecuted con-
was indietable in Pennsylvania.! It spiracy indictable, we must permit the
was subsequentily expressly held by offence ta be et forth merely as an un-

CHAP, XXL] CONSPIRACY. [§ 1349.

she got to personate her master and marry her, in this way to de-
fraud her master’s relations of a part of his property after hia
death ;' a couspiracy to marry under a feigned name so as to
raise a specious title to the' estate of the person whoss name is
assumed ;¢ 2 conspiracy to defraud a settler on public lands of the
United States of his rights;* a congpiracy (by false pretences) to
injure a man in his trade or profession;* a conspiracy to charge a

- man as the reputed father of a bastard ;* conspiracy to cheat by

offering to sell forged forcign bank notes of a denomination of
which the circulation is proh1h1t,ed in the prosecuting BState;* a
conspiracy to mauunfacture spurious indigo, with intent to sell it at
auction ag good, to defraud the purchaser whoever he may be ;7 a
conspiracy to defraud the public generally, though no specific per-
gons were made its object ;% a conspiracy to induce by means of false
statements the prosecutor to make an absurd bet;? a comspiracy
between N. and the book-keeper of a bank, that N. was to draw
cheques on the bauk, and the book-keeper was to arrange the entries
in the bank, so as to make it appear that N. wag a creditor of the

the same court, that a conspiracy to
cheat by false tokens cannot be more
severely punished than the offence
itself, that is, by imprisonment not
exceeding one year.? *In an indiect-
ment for a conspiracy to do an act
prohibited by the common law,” said
Lewia, C. 1., in 1854, “ where the act
has a wspecifie name which indicates
its crimivality, it is not necessary to
degeribe it minuotely. But it has been
thought that where the object of the
conspiracy is merely forbidden by the
atatutes, it can be deseribed only by
its partienlar featurea.® But even in
offences of this character, it haz never
been held necessary to set forth the

unlawful object with the precision re--

quired in an indictment for perpetrat-
ing it.'’* And wherever s statute ex-
istsa making cheating biy false pretences
indictable, an indictment charging &

1 Bickel ». Faseg, 33 Ponn, 8t 465,
£ Willlamas o. Gom., 34 Penn 8¢, 175.
% Gom. v. Hartman, § Barr, 60; Lewis U. 8.
Crim, Law, 223,
4 Hazeu v. Com., 23 Penu. 8t. 362. Infra,
§§ 1381, 1404,
192

executed conspiracy, without the spe-
cifieation of detail which the very idea
of incompleteness excludes. Any in-
definiteness in pleading in this respect
will be cured, as stated above, by re-
quiring the prosecntion to file a bill of
particulars.®

1 Bee infra, § 1370; Com. v. Fuller,
132 Mass. 563.

? State ». Younger, 1 Dev. 357.

3 R. v, Kenrick, 5 Q. B. 49 ; D. & M.
208,  Infra, § 1370.

¢ R. ». Mackarty, 3 L. Raym, 1179.
Bee State v. Rowley, 12 Conn. 101.

3 Btate v. Buchanan, 6 Har. & J,
317.

¢ U. 8. ». Boyden, 1 Low, 266; U. 8.
v. Bmith, 2 Bond, 323 ; U. 8. ». Dustin,
Ibid. 332, Infra, § 1373.

§ Bea State v. Bowley, 12 Conn. 101 ; People
w Clark, 10 Mich. 3k0; 8tate . Cawood, 2
Stewart, 360 ; Btate v. Youoyger, 1 Dev, 347 ;
Etate v. Buchanan, 5 Har. & J. 317 ; Bloomer
o. Biaia, 4% Md. 321 ; State v. Dewitt 2 Hill
{B. C.), 283 ; Inance v. Biate, 48 Miss. 234; aa
well as the Fenneylvania and English casea
heratofora eited,

S Infra, § 1880; Whart, Cr. PL. & Pr. §§
157, 702,

bank to the amount of the cheques ;" a conspiracy to file a frandulent
bond ;! a couspiracy to extort a deed by means of a peace warrant;'?
a conspiracy to make a series of pretended purchases of stock i
order to induce brokers to advance large sums on such purchases,
and thus defraud them ;* a conspiracy to induce a party to forego a

1 R. ». Taylor, 1 Leach, 49.

# R. v. Robinson, 1 Leach, 44 ; 2 East
P. C. 1010,

s 1. 8, v. Waddell, 18 Fed. Rep. 221.
Infra, § 1356 a.

¢ R.v. Eccles, 1 Leach, 274. Eccles’s
cage, g0 far as it goes to show that a
mere conspiracy to impoverish another
is indictable, may be regarded as over-
tuled by R. v. Bowlands, 2 Den. C. C.
364 ; 5 Cox C. C. 460, 468; 17 Q. B. 671.

In R. v. Warbarton, infra, Cock-
burn, C. .J., argued that a conspiracy
would be indiotable even if no aetion
or indietment would lie for such acts.
Bul ihis is obifer, since the proposition
on which the decision rests is that it is
sufficient to comstitute a conspiracy if
two or more persons combine by fraud

VOL., 1IL—18

and false pretences to injure another,
The case, therefore, was that of a eon-
spiracy to commit an indietable offence.
8 1 Hawk. e. 72, 8. 2
& Twitchell ». Com., 9 Barr, 211,
See Clary v. Com., 4 Ibid, 210; Btats

‘ve Yanhart, 2 Harr, (N. J.) 327.

7 Com. v. Judd, 2 Mass. 320.

8 R. v. De Berenger, 3 M., & 8. 67;
R. ». Roberts, 1 Camp. 399 ; Gardner v, -
Preston, 2 Day, 205,

g R. ». Hudson, 3 Cox C. C. 305.

1 Com. ». Feering, 4 Clark (Phila.),
29 ; Brightly R. 315.

1 Com. v. Gallagher, 4- Penn. L.J.
58, Infre, § 1357.

# State ». Shooter, § Rich, T2

13 Com. ». Supt. Phila. County Prisea,
6 Phila. 169 (Ludlow, J., 1866).
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Just claim by false representations as to its value ;! a conspiracy to
obtain possession of goods, under the pretence of paying cash for
them on delivery, the buyer knowing that he had no funds to pay with,
infraud of the seller ; a conspiracy to induce persons to take shares
in 2 new company, to which was to be transferred the business of
an old company known to the conspirators to be hopelessly insolvent
and worthless, with a view of defrauding and cheating the persons
so taking and paying for their shares of the price which they would
have to pay ;* and a conspiracy to sell fraudulent railroad tickets.

' R. v Carligle, 25 ¥ng. L. & Eg.
577; Dears. 337; 6 Cox C. C. 368,

In this ease the indictment alleged
that 8. sold B. a mare for £3%: that
while the price was unpaid, B. & C.
congpired by false and frandulent rep-
resentations made to 8. that the mare
wae uosonnd, and that B, had setd her
for £27, to induce B. to accept £27, in-
stead of the sgreed price of £39, and
thereby to defraud 5. of £12. It was
held that the indictment was good, and
that, being supported by proof of the

. facts alleged, it warranted & conviection.

? Com. ». Eastman, 1 Gush. 190,

3 R. ». Gurney, 11 Cox C. C. 4114,

¢ Bloomer », State, 48 Md. 521.

Three persons being in.a publie house
with the presecuntor, one of them, incon-
cert with the olher two, placed a pen-
¢il case on the table and left the room.
‘While he was absent, one of the two
remaining took the pen out of the case,
and put a pin iz its place, and the two
induced the prosecutor to bet with the
other, when he returned into the room,
that there was no pen in the caze, and
the prosecuior staked 50s. On the pen-
cil case being turned up, another pen

* fell into the prosecutor’s hand, and the
thrée toock the money., Ii was held,
that the evidence supported a convie-
tion upon a count charging the three
with conspiring by false pretences and
frauduolent devices to cheat the prose-
cutor of his money, although it ap-
peared that he had the intention of

194

cheating one of the three if he could.
R. ». Hudson, Bell C. . 263; 8 Cox C.
C. 304. .

Ap will be seen more fully (infra, §
1359), conapiring to ¢heat a partner by
false eniries at the time of the settle-
ment of an account, though in a way
which if executed by a single indi-
vidual would not be indictable, is in-
dictable as a conspiracy. R. v, War-
burton, L. R, I C. C. 274 (1872).

Where the defendants started ont on
6 fox chase and then turned their at-
tention to chasing cattle, some of which
twere killed, it was held that this was
indictable as a conspiracy, and that it
was not necessary to prove any original
malicious plan toward the party in-
jured. Lowery v, State, 30 Tex, 402.

Mr. Wright {Conspiracy, 35) gues-
tions whother an indictment for ecom-
spiracy could be maintained in cases
where the ‘¢ proposed deceit iz soch
that it could not have any effect in
deceiving the persons intended to be
defrauded.” He proceeds to illustrate
this by cases where conspiracies are
made to effect impossible ends, e g.,
to steal non-existent goods. In other
words, he ‘confounds wunsuitability of
means with non-accessibility of ebjeots.
This limitation we have already fully
discussed, giving the proper distine-
tions. Supra; §§ 174 et seq. To apply
the rules there stated to conspiracies,
we may say that a conspiracy to effect

& criminal object is indictable, though

CHAP, XX1.]
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-§ 1350. But an indictment will not lie for a conspiracy to kill

game, or to commit any other mere civil trespass ;' nor

Mere civil

for a conspiracy to sell a man, an unsound horse, there trespass or

fraud not

being no fraudulent devices ;* nor for & conspiracy 10 enougn;

otherwise

_deprive a man of an office under an illegal trading com- % rorei.

peny, there being no overt act ;* nor for a conspiracy to Pl eutry

and de-

procure an over insurance, there being ne fraudulent tatwerof

representations alleged.! Nor will an indictment be sus-

premises.

tained against H., C., and D., township councillors, ete., and T.,
treasurer, for conspiring unlawfully and frandulently to obtain and
get into their hands £300 of the moneys of said eouncil, then being
in the hands of . as treasurer, only the combination being averred.?

. the means employed are only appar-

ently switable, and that when a con-
spiracy to effeot such an object is put
in the process of exeention, it is no de-
fenoe that the thing which it was in-
tended to attack was (unknown to the
conspirstors) removed from the range
of their operations.

1 Inﬂﬁ, § 1359 ; R. . Tnrner, 13 East,
228 ; State v. Straw, 42 N. H. 203. As
o R. v. Turner, gee eomments, infra, §
1359.

? R. ». Pywell, 1 Stark. 402.

¥ R. v. Stratton, 1 Camp. 549, n.

4 Com. v. Prius, % Gray, 127.

5 Ylorseman ». R., 16 Up. Can. Q. B.
543. [Infra, § 1359, .

It has been held in Massachusetts
that an indictment does not lie for a
eonspitacy to defrand a feme covert of a
promisgory note, given for her separate
use in consideration of her distributive
ghare in an estate. Com. v. Manley, 12
Pick. 1'73. Buti the point ruled, though
tlie ease has been cited for other pur-
poses, was gimply that, in such case,
ihe property of the nete being in the
husband, the fraud shounld have been
laid as directed against him.

In New Jersey it has beén held, under
the peculiar statute of that State, not
to be an indictable offence for several
pursous io conspire to obtain money

from a bank by drawing cheques on it
when they had no funds there. State
v. Rickey, 4 Halst. 293. Such a
position, however, canmot stand at
commen lsw in those States in which
obtaining money by false pretences is
by statute indictable, and is guestion-
able even at common law. - It is not,
indeed, a cheat for a party to draw
money out of bank beyond hiz deposits.
But if this be done by a eombination
of persons, by means of tricks, by
which the bank is imposed upon, a
congpiracy is made up. Supre, §§
1347, 1357.

The reasoning of the court in.Btate
v. Rickey rested prineipally on the ss-
sumption that the Revised Statutes of
New Jerséy limited conspiracies to the
single act of getting an innoceni mar

‘indicted by malice and false evidence,

The indictment charged that the de-
fondants conspired * to-obtain large
sams of money and bank bills, the
property of ihe Presideni, Directors,
and Company of the State Bank of
Trenton, by means of the several
cheques and drafta of the said” de-
fendants ‘‘respectively, to be drawn
on the caghier of the said the Presi-
dent, Directors, and Company of the
BState Bank of Trenton, when they, the
gaid” defendants **had no funds in
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§ 1351.] CRIMES, ‘ [BooK 11,

But it is an indictable offence to conspire to forcibly enter certain
premises and exclude from them their owner.!
§ 1351, The bankrupt acts generally make indictable the removal

of goods, in contemplation of bankruptey, with intent to

Ef}’,‘;,‘ﬂﬁ“ﬁ{-’ defraud creditors. Under the English act (and the same
E:fr{‘s‘;l“?:m rale as to frauds on public justice would apply at com.
gmti:llé mon law), a conspiracy to remove goods in contemplation

of bankruptcy is complete, even though no adjudication

of bankruptey has taken place.?

Under the United States statutes,

others than the bankrupt may be indictable for a conspiracy with
him to violate the provisions of the statute.® Sucn, also, i8 the case

83id bank for the payment of the said
cheques and drafts.?”” Overt acts fol-
lowed, none of them slowing a specific
misdemeanor ; and with go lax a giate-
munt of the oause of prosecution, there
ig no ground for surprise that the court
thought proper to quash the indiet-
ment, even had the statutory objection
not obiained. There iz mo averment
that the defendants knew they had no
innds in the bank ; there ig no aver-
ment that they were to have no funds
ready at the time the cheques were
presented, The indictment was to be
treated in the same way as if it had
charged the defendants with an at-
tempt to © defraud’’ an individual by
drawing bille oo him when they had
no funda in his handz. To make the
offence a misdemeanor, it wonld be
necessary -to introduce averments,
showing that by some fraudulent
means the bank wag to be induced to
believe that the defendants really kad
funds in ita custody. Now it iz plain
that anlesa the drawing chegnes on a
bank where the drawer has no funda
iz made pensl by statnte in New Jer-
soy, the indietment in State ». Rickey
was too broad. It showed & conspiracy
fo effect an object neither per ss indiot-
able, nor & misdemeanor at common
law. Ifithad contained such averment
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the indictment, on the principle of R. ».

Gill, would have been good. And so.

far ag State v, Rickey conflicts with the
position in the text it is much shaken
by Btate ». Norton, 3 Zab. 33. Bes
State ». Cole, 10 Vroom, 324.
In Lambert ». People, 7 Cowen, 167 ;

9 Ibid. 578, the indictment was even
more general—it merely charging the
defondant with conspiring ** wrenqfully,
injuriously, and wnjustly, by wrongful and
tndirect means, to cheat and defraud’’ the
prosecutors of their goods, and chat-
tels, and eoffects,”” etc. This is cer-
tainiy loose pleading, but bad as it
wag, it was sustained in the Snpreme
Court, and the judgment on it only
raversed in the Court of Errors, after a
vigorons struoggle, by a majority of
ona, But the opinion of the majority
of the court haz been snbscqunently
recognized and reaffirmed. FPeople ».
Brady, N. Y. 182=189.

1 Wilsen ». Com., 96 Penn. 8t. 66.

.2 Heymann ». R., L. R, 8 Q. B, 102 ;
12 Cox €. C. 383, See 8Cox App. 1432,
For other illustrations, where conspira.
cies to violate a statute have been held
indiatable, see R. v, Buun, 12 Cox C.
C. 316.

# 7. 8. v. Bayer, 4 Dillon, 407, Bee
supra, § 1340 a.

CHAP. XXL.} CONSPIRACY, [§ 1852,

in New York, in which State a conspiracy to remove or secrete
property so as to defraud ereditors is good, if stated in the words of
the statute.! In Penmgylvania? greater particularity is required, it
being held that an indictment charging the defendant with ¢ remov-
ing and secreting divers goods and merchandises of the value of
$5000, the description, quantity, and quality of the said merchan-
dises being yet unknown,” is bad. ¢ Neither time, place, nor cir-
cumstances,” said the chief justice, ¢ is given, and the goods are
not attempted to be described by the place where they were kept,
or by the person who had them in custody. They may even mnot
have been in the State, and a conspiracy to secrete them abroad,
having for its object no infraction of our laws, would nof be criminal
at home. It is not averred even that the defendants had any mer-
chandise at all, here or elsewhere; and unless they had it, a con-
spiracy to conceal it would have been a conspiracy to do what was
impossible. . It might he inferred from the motive imputed that they
had it; bat Hawkins says® that ¢in an indictment nothing material
ghall be taken by.intendment or implication.” Nor are all the cred-
itors named whom the defendants are charged with having conspired
to defraud. The prosecutors are named ¢ with divers other persons’
not named ; but unless the additional clause were rejected as sur-
plusage at the trial, the accused would be called upon to defend
themselves in the dark.”’

§ 1352. The only cases in the books of conspiracies to violate
lottery laws arise in Pennsylvania, and were produced
by the rigor with which the courts in that State applied GAO‘L%D“;:;f
the doctrine of variance to the setting out of lottery clesto
tickets. When the intentional complexity of lottery lottery
tickets is taken into consideration.it is no wonder that “"*
the pleader, under the pressure of a rule which hetd ¢ Burrill” for
« Burrall” to be a fatal variance in the setting forth of -the ticket,
ghould insure beforeband against any vices in the statutory count,
by adding to it a count for conspiracy. This device was counte-

1 People v Underwood, 16 Wend. * Hawk. b. 2, ¢. 25, &. 60_. .
546. Bee supre, §§ 1238-39; Whart. 1 Ag to Iowa statute, see State ».
Prec. 507. . Harrig, 38 lowa, 242; as to Massachu-
2 Com. », Hartmann, b Barr, 0. Sea setts statute, see Com., z. Barnes, 132
supra, § 1548, note, where this ease iz Mass. 242.
mora fully noticed. :
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§ 1852.]° CRINES, [BOOK 1I.-

nanced by the Supreme Court,! in a case virtually resting on the
authority of E. v. Gill, discussed in a previous section.? The de-
fendants were charged, in eight out of nine counts, with the
statutory offences of selling lottery tickets, offering them for sale
and advertising them; some of the counts setting out tickets ir:
full, others merely charging the sale of “a lottery ticket,” etc., in
the langnage of the act. The first count was for a con;pirac;' to
“sgell and expose to sale, and cause and proeure to be sold and ex-
posed to sale, a lottery ticket and tickets in a lottery not authorized
by the laws of the Commonwealth:” therein precisely following the
statute. On motion for a new trial, and in arrest of jﬁdgment the
court held: 1. That the counts stating the offence in the WOI‘(,IS of
the statute, without setting forth the ticket, were bad from want of
sufficient particularity ; 2. That there must be a new trial on the
count setting forth the ticket, in consequence of a variance between-
the ticket and the indictment; but, 8. That the conspiracy count
was enough to sustain a conviction at common law. This was in

1822; and in 1827, after a conviction on both elasses of counts, on -

an indictment of the same character (except that there was but one
defendant, who was charged with conspiring with others to the
grand jury unknown}, the conrt inflicted the statutory punishment
being & fine to the Union Canal Company on the statutory counts,
and a fine at common law on the conspiracy counts.® Two pointé;
may be extracted from these cases: 1. That though under the
lottery statute in force at the time, the indictment must go beyond
the words of the statute and set out the tenor of the ticket, yet for
a conspiracy to effect the sale of such a ticket, it is enongh to follow
the sifatute strictly without the specification of detail; 2. That the
conspiracy, when properly pleaded, may, when covering a distinet
offence in & separate count, be punished as a common law offence

without reference to the statutory penalty.* ’

! Com. v Gillespie, 7 8. & R. 469, proper way to frame a count for the
Bee for form Whart's Prec. 624. individusl misdemeanor, he proceeded
: Bee supra, § 1345, to recognize the distinetion indicated
€om. v, Sylvester, § Pa. L. JI. by Id. Mansfield in R. ». Ecclez, he-

283 ; Brightly R. 331,

4 The first point iz abundantly de-
monetrated in the argement of Duncan,
J. After showing that to transcribe
the language of the act was not the
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tween a conspiraey to commit an offence
and its aotnal commiasion, ‘* Boi the
same reason does not apply to the first
count, for the conspiracy itself iz the

erime, It is different from an indiot-

CHAP. XXI.] CONSPIRACY. [§ 1355,

§ 1353. No doubt a conspiracy to get up & public disturbance is

indictable, and pointed illustrations of this are found. n

And so of

cases which, in another relation, will be subsequently conspira-

cies to

considered, viz : conspiracies to hiss an actor from the S0
stage, 8o as fo stimulate a riot,? and to prevent by violent Preachesof
means the introduction of the English language into a

church? Precedents, also, are not uncommon for conspiracies to
commit riots® But whether the rioters themselves, according to
the views heretofore expressed could be indicted for conspiracy, is

open to doubt.d

the peace.

§ 1354, A conspiracy to commit an assault and battery ;::g 80 to
is held to be an indictable offence at common law.?

§ 1855. So no doubt is it with a combination to falsely imprison.
Yet in such case it 18 a good defence that the object was , . .
the restraint of a relative believed bond fide, and on pro- falsly

bable ground, to be insane.®

ment for stealing, or action for tres-

" pass, where the offence eonsists of an

act done, which it is clearly within
the power of the prosecutor io lay
with certainty. The conspiracy here
waa, to sell prohibited lottery tickets,
any that he could sell; mot of any
particnlar lottery, but of alt. The
conspiracy was the grovamen, the gist
of the offence.” 7 8. & R.476. The
second poini‘. is established by the fact,
that though at the time the cases in
question were determined, the statn-
tory punigshment op the sale of lottery
tickets was ¢ jfine fo the Union Cenal
Company, the sentence imposed on the
conspiracy counts was a fine at com-
mon law to the Btate. The position,
however, may be considered as now
qualified, in Penpsylvania (Com. w».
Hartmann, 5 Barr, 60, in a case which
determined that a conspiracy to com-
mit a statutory offence is never to be
punished more heavily than the offence
itself,

t Clifford v. Brandon, 2 Camp. 358.

In R.» Leigh, 1 C. & K. 28, n.; 2.

Camp. 372, the ¢ defendants were

imprison.

" convicted, but the matter being set. -

tled, mo judgment was passed ; and,
therefore, a3 the learmed reporters of
Manning & Grainger’s Reports (6 M.
& G. 217, n.) observe, © the defendants
Lad no opportunity, if they had been
8o advised, of guestioning the suffi-
cieney of the indictment by a motion in
arrest of judgment.” Moreover, it -
iz doubtfil whether the indictment
{which is set forth in 4 Wentw. Pl
443) in this case was for a conspir-
acy. The charge laid in each count
is riot and obstruction of the play.”
Wright’s Consp. 39. To the same

“effect is mote in 1 C.& K.28. The

cases affirming civil liability in such
cases are no authority for & criminal
prosecution ; and dicta in them fo this
effect are aside from the issae.

2 Gom. v. Eberle, 3 B. & R. 9. Su-
pra, § 1348, n. - .

2 2 Chit. Cr. Law, 506,n. ( ); R.v.
Vincent, 3 C. & P. 91. )

¢ Bes supra, § 1338,

& Com. ». Putnam, 29 Penn. St. 206.

¥ Mintzer's Case, 28 Leg. Int. Rep.
372,
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§ 1856. All conspiracies to “ excite disaffection,” to use the
8o of seqs.  120gHage of Alderson, B., are indictable at eommon
tious con-  Jaw.! And it is sufficient to charge that the defendants
splracies, . . - :

did conspire and agree “ to raise discontent and disaf-
fection among the subjects of her majesty, and to exeite such sub-
Jects to hatred and contempt of the government and constitution of
this realm as by law established, and to unlawful and seditious
opposition to the government and constitution ; and also to stir up
jealousies, hatred, and ill.will between different classes of her
majesty’s subjects,” ete.?

-

CHAP, XXL.] ' CORSPIRACY, . [§ 1356a.

- parties to said conspiracy shail be deemed guilty of a misde-

meanor,”’ etc.; and any district in which a part of the offence is
committed has jurisdiction.! In construing this statute the following
points may be stated :—

(1) “ Offence against the government of the United States,” in
the first clause, must be regarded, in harmony with the rule that
the United States has no common law jurisdiction? as limited to
offences againsi the government of the United States made such by
statute. In the second elaunse, the word ¢ defraud” should be con-
strued in the sense of committing & fraud which is itself indictable

§ 1856 a. By § 5440 of the federal revised statutes, which is a
Andgoof re-enactment of the 80th section of the Aect of Congress

CONspira- H H

cles Focom. of Feb. 3, 1867, where there is conspiracy “to com-
:’g’:i':”:‘t’m% mit any offence against the government of the United
foderal States, or to defraud the United States in any manner

defrana the Whatever, and one or more of the parties to said con-

United

States, spiracy shall do any act to effect the object thereof,! the

! R.v. Vineent, 9 C. &P. 91 : 2 Russ.
on Cr. 681. See R. . Shellard, 9 C. &
P. 277; R. v. Hunt, 3 B. & Ald. 566.
Infra, §§ 1790 et seq.; and comments
in London Law Times of February 12,
1881, on the Irish State Trials.

Cf. Lord Macanlay’s striking obser-
vations on this point in his Report on
the Indian Code, tit. Conspiracy.

An association, the wmembers of
which are bound by oath not to dis-
close its secrets, is an unlawful com-
bination and confederacy (unless ex-
pressly declared by some zct of pazlia-
ment to be legal), for whatever purpose
or object it may e formed; and the

administering of an oath not to reveal -

anything dene in such association is
an offence within 37 Geo. III. o.
123,5.1. R. . Lovelass, 6 C. & P.
536; 1 M. & Rob. 349.

The precise form in which the oath
is administered is mnot material ; it is
an oath within the meaning of the act,
if it was understood by the partytender-
ing, and the party taking it, as having
theforce and obligation of an oath. Ibid.
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2 O’Conuell v. R.,11 C. & P. 155.
Bnt » count charging the defendanty
with conspiring to canse and procure
divers subjects fo meet together in
large numbers for the unlawful agpd
seditions purpose of obtaining, by
means of the intimidation to be there-
by caused, and by means of the exhi-
bition and demonstration of great phy-
sical force at such meetings, changes in
the government, laws, and constitn-
tions of the realm, is bad ; first, becanse
“intimidation™ is not a technical
word, baving a necegsary meaning in a
bad sense ; and, secondly, because it
ig not distinetly shown what species ot
intimidation is intended to be produced,
or on whom it i intended 1o operate.
0’Connell v, R., ot supra; Roscoe's Cr.
Ev. (by 8ir J. F. Siephen) 421,

? Rev. Btat. § 5440, This section is
hereafter discmssed in eonnection with
revenuoe offences. Jufra, § 1373,

1 As to construction of this clause
see U. 8. v. Donan, 11 Blatch, 168,
cited infra, § 1373.

by federal statates.s

(2) The indictment, under the statute, must set forth the illegal
acts which the conspiracy was designed to effect.* But the aver-
ment of a performed overt act iz held not to be necessary; mor,
does such averment, if made, cure any defect in the conspiracy

charge of the indictment.®

! Bright. Dig. Sup. p. 168, Infra,
§§ 1790 et seq,

2 Supra, §§ 253, 256.

3 Supra, § 1347; U. 8. ». Hirsch, 100
T. 8. 53; cited infre, § 1373, and cases
cited to last note in this section,

1 . 8. o. Watson, 17 Fed. Bep. 145;
4 Cr. Law Mag. 891.

& 7. 8. v. Donan, 11 Blatch. 168;
cited infra, § 1373; U. B. v. Britton, 107
U. 8. 655; 11 Wash. L. Rep. 436.

As to congpiracies to intimidate set-
tlers on public lands, see U. 8. v. Wad-
dell, 16 Fed. Rep. 221; 112 T, & §51.

Ag to conppiracy to make settlement
on Indian lands, see . 8. ». Payne,
22 Fed. Rep. 496, cited infra, § 1366 .

As to the further construction of this
seetion, see Callicott, in re, 1 Am. L, T,
120; 8 Int. Rev. Rec. 169; T, 8, ».
Sacia, 2 Fed. Rep. 754,

Thati it is not to be considered pari
of the ravenue legislation of the United
Btates, and is not subject to the limi-
tations imposed by such legislation, see
U. 8. ». Hirsch, 100 T, 8, 32, cited in §
1373.

For conspiracy to defraud of tax on

spirits, see U. 8. ». Rindskopt, 6 Biss.
25%.  Infra, § 1373,

Under thiz section falls & conspiraey
to plander a wrecked vessel within
admiralty jurisdiction. U. 5. ». Bauche,
7 Fed. Rep. V15, TFor other cases of
opnspiracies to defrand the revenue,
see infra, § 1373.

That unless & defendant was Impli-
cated in the conspiracy he eannot be
convicted on account of overt act, see
U. B. . Hirsch, 100 T, 8. 33. )

That nnder this section there must
be an overt act, see U. 8. ». Crafton, 4

.Dill, 145 ; U. 8. ». Britton, 107 T. 8.-

665; U. 8. ». Watson, 17 Fed. Rep,
145; Whart. Cr. Pl. & Pr. § 220,
But that the overt act need not be
pleaded, see U, 8. v. Donan, 11 Blateh.
168; U. 8. v. 8auche, ¥ sup.

In U. 8. v. Gordon, 22 Fed. Rep. 250 .
(Oot. T.1884), it was decided by Nelson,
J., in the U 8. Digtriet Court for Min.
nesota, that under see. 5440 of the U.
8. Rev. Stat. 2 count is not demmrrable
becanse it echarges simply that the de-
fendants aonspired to defrand the gov-
ernment out of -certain lands. * It is
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§ 1356 5. By § 5508 of the Revised Statutes, ““if two or more
persons conspire to injure or oppress, threaten or in-

oo mter- fimidate, any citizen in the free exercise or enjoyment
:11;:111;3. o_f any right or pmnle;ge secured to him by the constitu-
tion or laws of the United States, or becaunse of his hav-

ing so exercised the same,” ote., they shall be fined not more than

- five thousand dollars, and imprisonment not more than ten years ;
and shall, moreover, be thereafter ineligible to an office or place of

CHAP, XXIL} CONEPIRACE. [§ 1858.

§ 1857. A conspiracy to make false or illegal notes is indictable
at common law.! "The rule has been held to apply to the A o fo
ease of & conspiracy to cheat by offering to sell forge_d g;n!ﬁfegzli;e
foreign bank notes, of a denomination whose circalation p e,
is prohibited in the State where the indictment is foun_d ;’- to
a conspiraey to induce others to violate the laws forbidding such notes

to circulate ; and o a conspiracy to destroy or erage an indorsement.*

I1I. CONSPIRACIES TO MAKE USE OF MEANS THEMSELVES THE SUBJECT

honor, profit, or trast created by the constitution or laws of the -

United States.”?

immaterial,” so said the eourt, ** what
mezns were used to defrand, as it is
criminal to comspire to defraud the
United States in any manner or for
any purpose, and the court does net
eare to know whether the mode adopted
to accomplish the end proposed is
made eriminal or not.’” I do not con-
eur in this comolusion, There are
multitudes of frands which are not in.
dictable when the party injured is a
private peraon, e. g., not giving up, by
an officer, of & due amount of time to his
empleyer, or craftily shirking duty, or
telling falsehoods in way of puffs or
evasions ; and these frands do not be-
come indictable because the party in-
jored iz the government. And aside
from this objection, which by itself
should DLe fatal, the ruling before s
- i in conflict with the position that in
an indictment it i not enough to
charge a conclusion of law. (See
Whart. Cr. PL & Pr, § 221, and
oeses there cited.) In comapiracy, it
shonld be remembered, the farthest
limits to whieh the courts have goune
has been fo sustain a charge of con-
Bpiracy to cheat by ' false pretences,’
cheating by false pretences being a
statntory offence. Again, the ruling
before us is open to the objection of dis-
regarding the principle that the federal
courts have no ¢ommon law jurisdio-
tion, BSo far as eoncerns cheats by
more than one person, all that would be

202

necessary in order to give the federal
courts jurisdiction, if the view here
contested be true, would be to charge a
conspiracy, and this would give those
courts a jorisdiction even beyond the
limits of the common law. See U, 8.
», Walsh, b Dill. 58, cited infre, § 1373,
to effect that the faets of the conspiracy
mugt be specified,

The exceptions above stated do not
apply the ruling of the court in the
same case Kustaining a count charging
& oonspiracy to deftaud the United
Btates by presenting for approval to
the register and receiver of a land office
Ialse and fraadulent affidavits and
proofs of settlement and improvement,
under the pre-emption law, of twenty-
eight persons, stating that such per-
sons were eniitled to enier publie
lands, and had severally complied withL
thg pre-emption laws, and had seve-
raliy entered such lands for their indi-
vidual benefit.

Nor can exception be taken to the
ruling sustaining a eount charging a
conspiracy to defrand the United States
by hiring twenty-eight persons to enter
at a land office, under color of the pre-
emption laws, certain public lands of
the United States, solely for the pur.
pose of selling the pame, on speouls-
tion, to defendant and L., and some
other person to the grand jury uwn-
known, is not demurrable.

! This statute has been held consti-

OF INDICTMENT, TO EFFECT AN INDIFFERENT OBJECT.

§ 1858. This class is here aepﬁ.rate}y mentioned because 1t has

usuelly been placed nnder a distinet head by text-writers,

‘When the

though on principle it is difficult to distinguish it from slegality

is in the

cases where an indictable offence is the direct and imme- 1peqns
diate object of the conspiracy. In one case the defend- these

means .

ants conspire to commit an indictable offence for the sake must ve

of itself, in the other they conspire to commit it for the

sake of some other object; but when the cases usually put under
the first head are analyzed, they will be found, many of them, to
fall under the second. Thus, in a conspiracy to producv.? the mar-
riage of a young woman by coercion, to procure an appomément by

set forth.

- corrnption, to make a change in government by seditious means,

and to fraudulently effect a change in the government of a corpo-

tutional ; Yarbrough, ex parte, 110U. 8.
651; and in U. 8. v. Waddell, 112 17,
8. 76, it has been held applicable to a
conspiracy to drive hy force a eitizen
of the United States from a homestepd
entry on unoccupied public lands. It
is questioned, however, in the latter
case, whether the preceedings could be
by information. See Whart. Cr. PL
& Pr. § 89; and see infre, §§ 1372,
1832, 1848 4.

As to indictment under § 5520 for
congpiracy to drive off a voter by force,
see T7. 8. v. Goldman, 3 Woods, 187.

That a conapirady to make settle-
ments on Indian lands is mot within
the statute, see U. 8. v. Payne, 22 Fed.
Rep. 426.

1 Clary v. Gom., 4 Barr, 210; Com.

». McGowan, 2 Parsong, 341. Bee R.
». Haven, 2 Bast P. C. 858; Whart.
Prec. 635a. .

# Twitchell' v. Com., 9 Barr, 21l
Bee supra, § 1349,

3 Hazen v. Com., 23 Penn. St. 355.
Thus, in 1854, on a conviction for eon-
spiracy to “solicit, induce, and pro-
¢ire’’ the officers of a particular bank
to * violate and disobey the 25th and
49th sections of the Act of 16th of
April, 1850, prohibiting the cireula-
tioh of foreign notes Under $5, the
Bupreme Court declared the conviction
good, and that it was not necessary for
the indictment to do more than to aver
a conspiracy for this purpose, without
mettingforththemeansorcontract. Ibid,

1 State v. Nerten, 3 Zabr. 33.
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§ 1859.] CRIMES, [BOOK II.

ration,! as well as in many parallel cases, the end is indifferent, but
the means constitute the offence, It is enough to 8ay, in such cases,
th.at a8 the conspiracy rests on the alleged indictability of the con-
stituent misdemeanor, such misdemcanor must be specified.®

The general rule, therefore, is, that when the combination is to
do an act not in itself unlawful, but which it is agreed to accomplish
by criminal or unlawful means, then those means must be particu-
larly set forth, and be such as to constitute an offence either at com-
mon law or by statute.* Thus, on an indictment for a combination
to procure a marriage of paupers, in order to throw the burden of
maintaining them on another parish, it is necessary to show that

some threat, promise, bribe, or other uslawful device was used, be-.

cause the act of marriage being in itself lawful, the procuring it
requires this element in order to be charged as a crime. In szch
case it s essential to show the intent of the combination, by stating
thai.: the husband was a pauper, and ‘the wife legally settled in thz
parish from which she was taken.

Iv. GONSPIMCIES '1'0 DO AN ACT, THE COMMISSION OF WHICH BY AN
INDIVIDUAL MAY NOT BE INDICTABLE, BUT THE COMMISSION
OF WHICH BEY TWO OR MORE, IN PURSUANCE OF A PREVIOUS

CHAP. XXI.] CONSPIRACY. . [8 1859.

of criminal prosecution. Aects of the first class (e. g., immoral acts,
unindictable cheats), the courts have held to be invested by con-
spiracy with a garb which exposes them to the penaltios of the law.
Before this they had the essence of crime; now, it i8 argued, by
means of a conspiracy which gives an unfair and mischievous ad-
vantage to the aggressors, they have its form presented in such
definiteness that they can be taken hold of and punished.! For two
to more persons to coGperate in effecting a fraud, one referring when
required by the exigencies of the ecase to another, and each con-
spirator vouching the cther as an innocent referee, gives to a cheat
the quality of ¢ false token” which makes it indictable at common
law. It has both of the elements of such indictability-—it is latent,
and it is so complex as to affect any one whom it may reach.? But
acts though in themselves immoral may be committed by a confede-
racy, and yet if not attempted by a fraudulent combination of pre-
tended innocent co-workers, present nothing indictable if they would
not be indigtable when committed singly by an individual® And

1 8ee R. ». Rowlands, 2 Den. C. C. would not be & conspiracy, if the ob-
364; 17 Q. B. 671; R. ». Carlisle. joot was to try a question as to a
Dears. 337; R. ». Ormann, 14 Cox C. righlof way, thongh it certainly wonld

COMBINATION, I8 CALOULATED T(O AFFECT THE COMMUNITY IN-

JURIOUBLY,

§ 1359. We here strike a distinction which is essential to the true

Acts whicp S0TCePtion of conspiracy, as defined by the English com-
derive thetr mon law. On the one side, we have arrayed before us a

jndicta-

bility from series of acis which have the essence but not the form of

plurality

D einy  crime; and, wanting the necessary objective constituents,

they escape judicial cognizance. On the other hand, we
bave a series of indifferent acts, not criminal in their essence ’and
which, therefore, no matter in what shape they are presented Epro-
vided that shape be not per se eriminal), cannot become the objects

1 Btate v. Burnham, 15 N, H. 394.

2 1 Leach, 38; 3 Burr. 1439 ; 1 Wils.
41; 8. Mod. 321; Pecple v, Barkelow,
37 Mich. 455. .

.3 R. v, Fowler, 1 Bast P. C. 461, 463 :
R. v. Beward, 3 N. & M. 567 (cited in-
Jfra, § 1362); Alderman v. People, 4
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Mich. 414 ; State v. Mayberry, 48 Me.
2185 Cole v, People, 84 11L. 216 ; State
v, Poiter, 28 Towa, §54.

¢ R. v. Tanper, 1 Eap. 304, 307; R.
v. Rdwards, 8 Mod. 320. Jnfra, §
1572.

C. 381; BState v. Rowley, 12 Comn.
101,
? Ses supra, §§ 1118, 1347.
8 R. ». Turner, 13 East, 228; B. ».
-Warburton, L. R. 1 C. G, 274; 12 Cox
€. C. 584 ; Btate v. Straw, 42 N. H.
893 Com, v. Manley, 12 Pick. 173.
R. ». Tarner, if it decides that an
agreement to make an armed trespass
is not a conspiracy, is not now sustain-
able. See romarks of Gibson, C. J., in
Mifilin ». Com., 5 W. & 8. 461. 8ir J.
F. Stephen, in Rescce’s Cr. Ev. p. 410,
writes: “ With regard to eivil injuries,
it may be observed that wherever a
eombination to commit such an injury
has been held to be criminal the injury
has been malicions ; that is to say, the
parties have not been under a hord fide
mistake as to 2 matter of fact, which,
if trme, would have justified their con-
duct. Thus, a combination to walk
over a field, or to pull dewn fences,

be a combination to commit an act un-
lawful in the senge of being a tort. On
the other hand, a conspiracy to commit
a frand may be indictable, thongh the
frand is pot in itself indictable. In
the eage of R. v. Warburton, the de-
fendant and another person congpired
to defrand the defendant’s partner of
partnership property under sunch cir-
cumstances that the frand was perhaps
not criminal in itself. Cockburn, C.J.,

in delivering the judgment of (L. R. 1

C. C. R. 2714~-77) the Court for Crown
Cases Reserved, said: ‘It ig guficient
to constitute a conspiracy if two or
more persons combine by fraud and

falze pretences to injure another. Itis -

not necessary in order to constitute a
conspiracy that the acts agreed to be
done shourld be aets which if dene
wounld be criminal. Tt is enongh if the
acts agreed to be done, although not
criminal, are wrongful, i. ¢., amonnt to
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‘the same distinction is applicable to a conspiracy by two or more
persons to use violence, which derives its indictability, as in riot,
from the plurality of persons concerned,! and to a conspiracy to
injuriously affect the body politic.?

§ 1360. It is not essential, therefore, it should be repeated, in
Conspiracy ¢8s€8 Where the offence consisis in the union of a plural-
Yo commit by of persons either in a joint cheat or a joint applica-
isindtet-  tion of force, that the meavs employed should be of
able. themselves of such a character as to make their employ-
ment by a single person the ground for indictment.® Cases to this
effect have been already noticed,® and others will be given iu the
succeeding sections. At the same time it is important to keep in
mind, especially at this point, the principles heretofore announced$
that indictments for conspiracy, always perilous to liberty from the
extent and vagueness of the province which they overshadow, are
never so perilons 23 when they undertake to punish acis of whose

a civil wrong.’ The generality of these
eXpressions must probably be confined
by reference to the particular class of
civil wrongs under consideration, name-
ly, “civil wrongs by frand and false
pretences,’

‘To these remarks it may here be
added that the facts in R. v.Warburton
show that the defendants attempied to
conspmmate the offence by fraudulent
reciprocal references; and iu this, by
imposing on the party cheated, confod-
erates, in the shape of innocent refor-
ess, are guilty of a common law cheat.
. Now, though it be conceded that neithar
the act itsslf, nor the means taken to
effeot it, wers such that if pndertaken
by an individnal they wonld have been
indictable, yet as the object (cheating)
wad immoral and guasi criminal, it
was, when infected by snch conspiracy,
purged of its indiference, and trans-
mauted into a eriminal act.

The same oriticism applies to the
nummerone gaseg heretofore cited of bare
conapiracien to cheat. Supra, § 1347.

206

An indictment charged the defend-
antg with conspiring to canse goods
which had been imported, and on which
certain daties of customs were payable
to the queen, to be carried away from
port without payment of the duties,
with intent to defrand the revenus,
and there were also counts charging
the defendania generally with conspir-
ing to defraud the queen of dutiss, by
false and frandulent representations of
the value and nature of the goods; it
wad held, that the gist of the indiet-
ment being the conspiraey, the indict-
ment was safficiently certain, without
further specifying facts to show either
an indic¢table object or indictable means.
R. ». Blaka, 6 Q. B, 126; 13 Law J. N,
8. M. C. 256.

L Supra, § 1338,

¢ Ibid. Infra, §§ 1366 ef seq. Supra,
§% 1118 et geq.

# State », Burnham, 15 N. H. 396.

See R. v. Warburton, ewpra, § 1359,

4 Supra, § 1349,
& Supra, § 1338,

CHAP. XX1L.] . CONSPIRACY. [ 1862,

intrinsic criminality the law gives no prior notice. If indictments
of this class, by stress of settled adjudications, must be hereafier
tolerated, the doctrine on which they rest should be carried no
farther than the letter of these adjudications requires. No man

‘should be held penally responsible for acts which at the time of

their commission were not pronounced by the law to be criminal.
As to conspiracies of this class, such pre-announcement of crimin-
ality is not pretended. Neither the confederacy, nor the means,
nor the end, are singly indictable. All that is claimed iz that
indictability is produced by the fact of a masked coGperation in the
pature of a deceit, or a coGperation in application of force consti-
tuting an attempt at riot. To punish for & conspiracy which does
not fall under one of thess heads, or which is not aimed at the
commission of some other indictable offence, or at the perversion of
public justice, is, independently of other objections, to punish by
an ez post facto law, and hence virtually unconstitutional.!

1. To commit an Immoral Act; such, for inslance, as the Seduc-
tion of a Young Woman, or to produce an Abortion.

§ 1361. A combination to assist in the elopement of a female
infant from her father’s house, with a view to her mar- Conspiracy
riage without his consent, has been held to be 8 common to seduce
law offence, and is indictable as & conspiracy at common ;;’i,?é’?;‘t‘f“
Jaw ; abduction, when consummated, being an indictable P°-
offence.? So a conspiracy to seduce without marriage is clearly
indictable, even where seduction is not a misdemeanor, fornication
being an ecelesiastical if not & common law offence.?

§ 1862; To conspire to procure a forged or frandulent marriage is

indictable at common law.* Ience a conspiracy to cause a marriage

1 See U, 8. v. Goldberg, 7 Biss. 175.

. That rights for whose infringement an

indictment of conspiraocy lies mnst be
those secured by law, see U, 8, ».
Cruikshenk, 92 T, 8. 542.

2 Mifflin ». Com., 5 W, & 8. 461,

3 State v, Savoye, 48 Iowa, 562;
Anderson v, Com., 5 Rand. (Va.) 627 ;
Smith v. People, 25 Ill, 17. See, for
forms, Whart. Prec. 651, eto.; and
aee B. v, Delaval, 3 Burr. 1435; R, v.

Thorp, 5 Mod. 221; R. . Mears. iufra :
R. v. Grey, 1 East P, C. 460 ; Twichell
v. Com., 9 Barr, 211,

t Reap. v. Hovice, 2 Yeates, 114; R.
v. Wakefield, 2 Townsend, St. Tr.
112-6. Bee R. ». Tarrant. 4 Burr.
2106 ; R. ». Beward, 3 Nev. & M. 557;
1Ad. & El. 706; R. v. Edwards, §
Mod. 320; 2 Stra. 707 ; R. v. Fowler,
1 Eagt P. C. 461 ; supra, § 1358 ; infre,

§ 1371,
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falsely to appear of record, with intent to prevent a person from
Sotopro. COMracting another marriage, is indictable.) An indiet-

cure a ment, also, has been sustained which alleges a conspiracy

fi u
é:?gn;nt falsely and fraudulently to seduce from virtue and car-

or divores. nally to know an unmarried female, by procuring the
eonsent of herself and parents to her marriage with one of the
conspirators, and then, in furtherance of such conspiracy, producing
a forged license, assuring them of ity genuineness by falsely and
fraudulently representing another of the conspirators to be author-
ized to celobrate the espousals, who actually performed the ceremony,
in consequence of all which the daughter and her father and mother
were deceived, ete., and she cohabited with her pretended husband.2
On the same reasoning a -conspiracy to obtain a fraudulent divorce
is indictable.?
§ 1363. And, generally, a conspiracy to debauch is indictable.
Of this we have a conspicuous illustration in an English
bene””  case where the prisoners induced the prosecatrix, a girl
of fifteen years of age, who had left her place as a ser-
vant, to go to their house ; where one of them pretended that she
had known the deceased parents of the prosecutrix, and said that she
should keep her until she got a place, and that they would both
asgist her in getting one. The prisoners were women of bad char-
acter, and the place where they resided was a house of ill-fame. It
wad false that either of them bad known the parents of the prose-
cutrix, and they took no steps whatever to get her a place, but urged
her to have recourse to prostitution. They introduced a man to
her, and attempted, by persuasion, and holding out prospects of
money, to induce her to consent to illicit connection with him. The
-prosecutrix refused to consent, and declared her intention of quit-
ting the house ; the prisoners refused to give her her clothes, and
she left without them. It was held that the offence was conspiracy

CHAP, XXI.] CONSPIRACY. {§ 1366,

§ 1364. In cases of conspiracy to produce an abortion, it is un-
necessary to aver specifically in what stage of pregnancy S0 to pro-
the mother was, or what were the instruments to be gm s
used.! If the conspiracy were unexecuted, it is proper, :
as in all cases of unexecuted couspiracies, for the grand jury to
aver that they are unable to set out the particulars of the plan, be-
cause it was mever carried into execution. But an avermeni of
conspiracy to murder a Rving infant will not be auslfained by evi-
dence of conspiracy existing before the birth of the child, unless the
conspiracy be proved to have been pursued subsequently o the -
birth.2

’ To prevent
§ 1865. An indictment lies at common law for a con- ‘i)?‘t:réne:n&t.
spiracy to prevent the interment of a dead body.? body.

2. To prejudice the Public or the Government generally ; as, for
Instance, by unduly elevating or depressing the Prices of Wages,
or Toll, or of any Merchantable Commodity, or by defrauding
the Revenue; or to impoverish or defraud any Individual or
(lass.

§ 1366. The old law in relation to business combinations was an
outgrowth of the old system of political economy, and of
the theory of absolutism which was essential to the ?O‘ng:'&?
maintenance of that system. Prices of the necessaries ?:n{i‘;urg;*e
of life, at least, were to be fixed by the State; and as or depress
labor is as much a necessity as corn, the price of labor Leboris The
was to be fized in the same way. The arguments for. Hctable.
governmental direction in such matfers it would be out of place here

to recall ; though it cannot be denied that in some relations,—e. g.,

conslituents of the offence. The fob- an indictable offence, it wasg unlawful,
lowing ¢age brought np the gquestion and the indietment therefore good,

at common law as well as conspiracy ander statute 12 & 13 Vict. c.

761

1 Com. v. Waterman, 122 Maga. 43.

? Btate v. Murphy, & Ala. 765.

# Cole v, People, 84 Tl. 216. Im this
cage two judges dissented omn the
ground, well put, that the indietment
did not specify the frandulent means.
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4 B. v.Mears, 1 Eng. L. & Eq. 581; 2
Den. C. C. 79; T. & M. 414 ; 4 Cox C.
C. 423 ; 1 Ben. & H. Lead. Cas. 4632.

. In the Yast case it inight be =aid that
the appropriation of the girl’s clothes,
and her prior chastity, were essential

goparated from these gualifications.
The priconers were found guilty npen
an indietment charging them with con-
gpiring to solicit, persuade, and pro-
enre an unmarried girl, of the age of
seventeen, to become a common prosti-
tute, and with having, in pursnance of
that conspiracy, =elicited, incited, and
endeavored to procure her to becoms a
common progtitute. It was held, that
although common progtitution was not

VOL. I.-—14

withont averring that the prosecumtrix
was & chaste woman at the time of the
conspiracy. R. v. Howel, 4 F. & F.
160. See discussion of this cagse in
London Law Times, Sept. 3, 1881.

1 Com. ». Demain, Brightly R. 441.
Ses supra, §§ 592 et sey.; Whart. Preo.
629. : )
® R. ». Banks, 12 Cox C. C. 393.

2 Hood’s Ex. 47. Infre, § 14324,
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In sustaining & protective tariff for mere purposes of protection, and
in excluding certain classes of laborers from the market,—they are
still appealed to; nor can it be denied that there is a reactionary
tendency in Grermany, if not elsewhere, to assert both the right and
anthority of the government to intervene for the purpose of regu-
lating labor.! 'We must also remember that it is now settled by the

! Thus, in the preface to *f Lothair,**
Lord Beaconsfleld declzres it is =
‘ principle” that labor requires rega-

=~ lating no less than property.

. Bes, a8 authorities bearing on the
position in the text, R. ». Ferguson,
2 Stark. 489 ; R. v. Rowlands, 17 Q.
B. 671; 5 Cox C, C. 436; R. v. Duffield,
Ibid. 404; B, ». Hewitt, Ihid. 162;
Hilton v. Eckersley, 6 E. & B. 47; R,
v. Shepherd, 11 Cox C. C. 325; R. v.
Bunn, 12 Ibid. 316 ; R. ». Hibbert, 13
Ibid. 82; Master Stevedores® Ass. v.
‘Walsh, 2 Daly, 1; State v. Donaldson,
3 Vroom, 151; Com. w» Carlisle, 1
Journ. Juris. 225 ; Com. v. Haines, 15
Phila. 356. For forms see Whurt.
Prec. 656 at seq, ‘

In Hilton ». Bckersley, 6 E. & B, 62,

" Lord Campbell said: ‘I am not pre-
pared to say that the eombination
which has been entered into between
the parties to this bond would be ille-
gal at common law, so as to render

" them liable to an indictment for a con-
gpiracy. Buch a doctrine may be de-
duced from the dictum of Grose, J.,
in B. v. Mawbey. Other loose expres.
giony may be fonnd in the books to the
aame effect, and if the matter were
doubtful, an argument might be drawn
from some of the langusge of the sta-
tntes redpecting combinations. But I
cannot bring myself to heliave, without
aanthority much more cogent, that if
two workmen whe sincerely believe
their wages to be inadequate shonld
meot And agree that they would not
work unless their wages were raised,
withont designing or contemplating
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violence or any illegal means for gain-
ing their object, they would be guilty
of & mizsdemeanor, and liable to be
punished by fine and imprisonment.
The object is not illegal, and therefora
if no itlegal means are to bo used, there
Is ne indictabls conspiracy. Wages
may be nureasonably low or unreason-
ably high; and I cannot nnderstand
why, in the one case, workmen can be
considered as guilty of s crime in tey-
ing by lawful means to raise them, or
masters, in the other, can be considersd
guilty of a crime in trying by lawful
means to lower them.’?

On this Sir J. F. Btephen, in Rozcoe’s
Cr. Ev. p. 424, comments : ** Tt is difi-
cult to answer this reasoning upen
general grounds, but the authorities
gquoted above appear to prove that the
opinion of Lord Campbell’s predeces-
sors as to what sort of conduct was
highly injuriouns tc the public inter-
ests differed from thoss of Lord Camp-
bell himself. Surely the judgments
referred to above are not adegnately
described by the phrase ‘loose ex-
presaiona,’  Of the fonr cases cited two
are decigions of the Court of Queen’s
Bench, directly upon the very point
itself. The dicia of Lord Mansfisld and
Grose, J. (that the agreement of sev-
eral journeymen to stand for higher
wages is illegal) are clogely pertinent
to the matiers then under digcussion,
and are the more weighty because each
of the judges assumes that the iflle-
gality of the combinations in question
is Bo olear that it may be used as a
proof of matter in iteelf more obecure.

CHAP. XXI.]
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- Supreme Court of the United States that a State haa the constitu-

tional power to regulate the prices to be received by railread eorpo-

They are certainly as much in the na-
ture of judgments as Lord Campbell’s
own language in Hilton v. Eckersley;
and the language of the now repealed
statute of 6 Geo. IV, e, 129, is unintel-
ligible if the legislature did not believe
that the combinations which it ex-
pressly permitted wonld have been
grimes fu the absence of such express
permission. -The general resnlt ap-
pears to be, that all combinations to
effect any alteration in the rate of
wapes, except those which were ex-
pressiy excepted Ly § Geo. IV. ¢. 129,
ss. 4, 5, were indictable conspiracies at
commaon 1aw. :

¢t The result, however, cannot be re-
garded as free from doubt, and it would
be difficuit to find a stronger illustra-
tion of the uncertainty produced by
the absenece of precise and nniversally
binding definitions of c¢rimes than is
supplied by this branch of the law.
The whole matter is discussed in fall
detail by Mr. Wright (Law of Criminal
Cuonspiracies, pp. 43-62).%

In R. ». Bunu, 12 Cex C. C. 318,
339, 340, Brett, J., when summing up,
aaid : **Now I shall first ask you this:
Was there an sgreement or combina-
tion, which is practically ihe same
thing, between the defendants, or be.
tween the defendants and others, or by
some of them, to forece Mr. Trewby, or
the Gag Company, to conduot the busi-
ness of the company contrary to their
own will by an improper threat, or im-
proper molestation ; and I tell you that
there is improper molestation if there
is anything done with am improper
jntent, which yon shall think iz an
annoyance or an unjustifiable inter-
ference, and which in your judgment
would have the effect of anmoying or

interfering with the minds of the per-
sons carrying on sach a business as this
gas company was condacting. ., . . I
tell you that the mere {aci of thege men
being members of a trades uniox, is not
illegal, and ought mnot o be pressed
against them in the least. The mere
fact of their leaving their wofk—al-
thongh they were bound by contract,
and althongh they broke their eon-
tract—I say the mere fact of their
leaving their work and breaking their
eontraot is not a sofficient ground for
you to find them guilty npon this in-
dictment. This wonld be of no conse-
quence of iteelf, but only as evidence
of something else. But if there was an
agreement among the defendants by
improper molestation to ocontrel the
will of the employers, then I tell you
that that would be an illegal comspi-
racy at common law, and that such an
offence iy not abrogated- by the Crimi-
nal Law Amendment Aet, which youn
have heard referred to. This is a
¢harge of conspiracy at common law,
and if you think that there was an
agreement and combination between
the defendants, or some of them, and
otherg, to interfere with the mas-
ters by molesting them, so as {0 con-
trol their will; and if you think that
the molestation which wag so agreed
wpon was such as would be likely, in
the minds of men of ordinary nerve, to
deter them from carrying on their bagi-
ness aceording to their own will, then
1 say that is an illegal eonspiracy, for
which these defendants are liable.®
See, to same general effect, remarks of
Bramwell, J., iz R. ». Druitt, 10 Cox
C. C. 592,

In Faweett’s Political Economy (Lon-
don, 1865) the sabject of trades unions-
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rations who are common carriers within its borders ; and that the
reasoning on which this conclusion rests would authorize the atatu-

and strikes occupies a chapter from
wiich are taken the following conelu-
sions 1 —

1. Any combination to limit the
namber of workmen is calomlated to
depress trade and injuriously affect all
classes of the community.

Z. Ag to the abstract question of the
union of workmen to strike for higher
wages there can, it is argued, be no
doulbt as to the “‘right.”” “If em-
ployers are frevly permitted to invest
their oapital te the greatest possible
advantage, we coneceive that the em-
ployed may equally claim to be allowed
to ohiain t{he highest wages they can
for their labor. If, therefore, any of
them choose to form themselves into a
combination, snd refuse to work for the
wages which are offered to them, they
are, we think, as perfectly justified in
doing this as capitalists wonld be if
they refused to. embark their capital
becanse the investment offered was not
safficiently remunerative. Workmen,
however, do an illegal and most mis-
chievous act, which onght to be pun-
ished with the utmost rigor of the law,
if they attempt to snstain the combina-
tion by foree, and if they coerce imdi-
viduala to join in it by threatening to
aubject those who keep aloof either to

" punoyance or personal violence.’

3. The increass of wages implies a
diminution of profits, and, therefora,
cannot be permanent unless the nam-
bar of lahorers is restricted.

4. The interests of workmen and
their employers are only identioal in

_the semse in which the interests of
buyers and gellers are identieal, which,
though true in the long run, is not so
#t the immediate moment. :

6. Temporary influences giving the
buyer of lubor special advantages over
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the seller may be put right by combi-
nations of workmen. This cannot be
done in periods of adversity, as in
guch cages strikes rather benefit the
empioyer, enabling him to weed out
hiz foree and reduee his expenses,
while the reault is ruinons to the em-
ployé. Intimes of prosperity, however,
strikes, conducted in good temper, and
without such violence as to incur penal
respongibility, may produoce a tempo-
rary benefit. The workman says:
* Why should I wait until you choose
to arrive at thiz joint decision (to raise
wageg) '?  “ The master would very
naturally persist in his refusal; for he
wounld feel eonfident that the workman,
being a poor man, could not live with-
out employment ; and as the wages
paid in the trade are wuniform, the
workman would have no chance of ob-
taining higher wages from another em-
player.’’ Supposing, however, there
should be a general union of the work-
tnen in the business to the same effect,
*the masters would know that they
themeelves would suffer a most severe
losa, if such a detarmination were car-
ried ont ; for their business would be
stopped at a time when it was wost pro-
fitable. They would, therefore, have
every inducement to grant their work-
men what they claimed, if the demanda
weare really justifiable.”? ¢ If the em-
ployers pessess a power of eombination
and the laborers do not, then we think
that one party has a chanea of obtain-
ing & hetter 'ba.rgain than the other;
bnt if this power of combination is ex-
erted by both, then they are both placed
in a pogition of perfect equality.”’

6. Combinations of this class may
become beneficial to both the employer
and .the employé, these advantages
being by mo means dependent apon

CHAP. XXE]
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tory imposition by law of fixed prices of labor in other industries
besides those of the common carrier. Yet, after makiog all these

strikés. ¢ When this power of combi-
nation is fully recognized, all that can
be received by it will be peacefully
conceded ; and, therefore, instead of
enmity being perpetusted, increased
harmony and good will will be graran-
teed. The workman will become a
participator in his master’s prosperity;
and if he shares in his prusperity, ha
will learn tosuffer with him in the time
of adverse trade. The workman will
be thos graduaily tanght one of the
most valuable of lessons, namely this,
that eapital is not a tyranical power
which oppresses him, but is the souree
from which he obtains his livelihood.*”

Professor Walker, of Yale College,
in his work on the Wages Question,
N. Y. 1878, . xix., discusses at length
the quesiion whether any advantages
may be acquired by the * wages class”
thronugh gtrikes or tradea unions. That
these are legal, he properly assumes,
viewing the old logislation and the old
jurisprudence to this effect as now ob-
solete. It is admitted, at the outset,
that in cages where wages appear in-
adequate, “*if bodies of labor can he
put under digcipiine so that they shall
proceed im order and with temper,
great injury may be averted, injury
which onee wrought may be perma-
nent.’” It iz stated that illnstrations
might be muoliiplied **showing how an
advance of wages which masters were
nuwilling to concede, and which work-
men through their isclated and muto-
ally jealous and suspicioms astion
wonld be unable to command, if ef-
feoted throngh united action might
prove to be for the interest of both
master and men.”’ “While admitting
that strikes are *‘only of questicnable
utility in the first stages of the eleva-
tion of masses of laber long abused and

much abused,’’ ho justly attributes
the repeal of the English combination
statuies, noticed hereafter, to the fear
produced by the * strikes.’! A sum-
mary of subsequent legislation is then
given. But while for temporary pur-
poses trades unions sre held o have
produced valuable effects, the vaiue of
their permanent existence, as wages-
settlihg agencies, is seriously ques-
tiomed. .

In Rozcher’s Political Eeonomy (N.
Y. 1878}, and in Lalor’s notes, vol. ii.
§ 176, pp. 84 et seq., the history of
strikes is given in detail. The resulf
iu such eases, it is said, “ must gene-
rally issue in the viclory of the richer
purchasers of labor.” On the other
hand, *when wages in general tend
to rige, but by force of cusrtom are
kept below their natural level, a atrike
fnay very soon attain its end. And
workmen ars all the more to be wished
godspeed as employers are slow to
decide of their own motion npor raiging
wages.” Itis of course otherwise with
the struggle of workmen against the
natural conditions which determine the
rate of their wages, in which they
might in turbulent times possibly sue-
ceed temporazrily, but wonld in the
long run have to fail. He also calls

‘attention to to the fact that trades

unions, so far as concerna their action
in sdjosting wages, and providing a
provident fund, are the snecessors of
the old * guilds,” whose legality was
never disputed. See Thornton on La-
bor, iii."¢. 4; London Qmart. Rev.
Oct. 1867; Edinburgh Rev. Oct. 1867,
Thorold Bogers on Work and Wages,
411 et seq.

On the question of lawfulpess, wa
hava the following conclusion :—

* Where there exisis a very high
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allowances, though we may not hold absolutely that the government
has no right to intervene to settle prices of either labor or produce,

-degree of civilization, there i a balance
of reasons in favor of the non-interven-
tion of governments, but only s¢ as the
siriking workmep are guilty of no
‘breach of contract and of no crime. . .
Coalitions of purchasers of labor for
the purpose of lowering wages, which
are mogt frequent, thongh neiselessly
formed, the police power of the State
cannot prevent. If now it were at-
tempted to keep the working class
slons from endeavoring to correspond-
ingly raiee their wages, the impres-
gion wourld bucome gueneral, and be
entertained with right, that the au-
thorities were given to measuring with
different standards.””

Several English statutes must be
taken into consideration in ¢onnection
with the rulings of the courts. The
first is the now repealed Aet of 6 Geo.
IV. o. 120, making threats to effedt
certain ends indictable. Under this
statute the “threats’ of irades unions
have been, by some judges, considered
included. ‘Walsby ». Anley, 3 E. & E.
6516 ; though see contra, R. ». Druitt,
10 Cox C. C. 592; R. v. Selghy, % Ibid.
405, n.; R. v. Sheridan, cited Wright's
Conapiracy, 47. Thiz statute, it shéuld
be remembered, was only in force in
-Bngland for a foew years, and is not to
be found in any of onr American oodes.
A statute also was adopted in England
in 1871, 34 & 35 Viet. ¢. 32, by which
agresments in restraint of trade, when
ne force or fraud iz wsed, are treated
a8 non-indictable; but this atatute
does not change the common law. Of
the statutes regulating breaches. of
contract by workmen Mr. Wright
{Conspiracy, 59) thus speaks :—

“ Where, however, the agreement ig
for conduct involving a breach of eon-
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tract by workmen, different conzidera-
tiong occur.  Acts have been for many
years in force for punishing bresches
of contract by workmen of most kinds,
and an agreement to break those acts,
or to procure a breach of them, may be
criminal on the general principle es-
tablished in the seventeenth section.
A difficulty may, indeed, ocour at the
present time from the fact thai * The
Master and Servant Aot, 1867, ap-
pears to suspend the provisions of most
of theformer acts for punishing breaches
of contract, and to substitnte the dis-
eretion of & magistrate as to whether
the wrong ought to be regarded as
eriminal or as merely civil, so that a
breach of contract may be thought to
be of an indeterminate character, both
when it is proposed and when it is ex-
scnuted ; nor does there seem in be any
oase in which the effect of this condi-
tion of the law has been considered in
its relation to combinations, Either
view of its effect iz attended with diffi-
eulty. On the one hand, the provis-
fons of the nineteenth gection, which
expressly preserves the procedurs by
indictment in cases of malicions injory
to person or property, may perhaps
raise some presumption that procedurs
by indictment was intended to bu ex-
cluded in the case of other kinds of
misconduct within the purview of the
statutes whese penal clanses are sus-
pended. On the other hand, it seems
nnlikely that the legislature shomld
bkave intended to relieve without ex-
presg worda from the criminality which
has long attached {0 agreements for
breaches -of contract, where those
breaches were in violation of penal acta,

“ Agreements for breaches of con-
tracts of gervioce, in cases to which no

CHAP, XXI,]
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we must assert that it has no right to make such settlements by
means of common law criminal prosecutions. Undoubtedly if a

penal ai:t applies, seem never to have
been defermined to be criminal.”’

In Sheridan's Case, 1868 (Wright’s
Congp. 50), Lush, J., is said to have
ruled that there waz nothing unlawful
either in a strike for compelling a
master to comply with certain regula-
tions, or informing him of the object of
the strike, or in picketing his premises,
so long ag there was no violence or in-
timidation.

In R. v. Bhepherd, 11 Cox C. C, 325
{1869), the same view was repeated by
the same jodge,

Rowland’s Case, 2 Den. €. C. 364;
5 Cox C. C, 407; 17 Q. B. 671 (1851),
is explained by the fact that ** moles-
tation”’ was made penal under 4 Geo.
IV. 6. 34. Infra, § 1367.

¢ Neither in Druoitt’s case, mor in
Bunn’s case,”” aays Mr, Wright, in his
work on Congpiracy, *‘ was thers any

- apparent opportnnity of obtaining a

confirmation or explanation of the
riles laid down for the guidance of the
jury by appeal on a case reserved for
the Conrt of Criminal Appeal.” See
Act of 34 & 35 Vict. determining that
no act ghall be illegal merely becanse
in restraint of trade.

In a New York case, on a statuta
making it indictable to conspire to com-

mit acts *‘inmjuricas to trade or com-’

merce,”” where journeymen shoemnakers
‘eougpired together and fixed the price
of making coarse boots, and entered
into a combination that if a journey-
man showmnaker ghould make snch
boots for a priee below the rate thus
fixed, he shonld pay & penalty of ten
dollars ; and if any master shosmaker
employed a journeyman who had vio-
lated their rules, that they would re-
fase to work with him, and would quit
Jhis employment; and carried such

combination into effect by lsaving the
employment of & master workman, in
whose service was a journeyman who
had viclated their rules, and thms com-’
pelled the master shoemaker to dis-
charge him ; it waa held that the par-
ties thus conspiring were guilty of a
misdemeanor. People v, Fisher, 14
Wend. 9. Bat thiz decision goes too
far, and cannot now be snstained,
Master Stevedores’ Ass. ». Walsh, 2
Daly (N. Y.), 1. Undoubtedly to ab-
sorbk, by fraund or coercion, all of a par-
ticniar class of the staples, or currency,
or Jabor, in a community, so as to pro-
ducee a dearth in any actnal necessity of
life and in this way to produce misery

" on one side and extortionate gains on

the other, iz an indictable offence. 1
Hawk., P. C. 0. 80, 2. 3; 3 Inst. 196;
4 Bl Com. 158; R. v..Webb, 14 East,
406 ; R. ». Waddington, 1 East, 143;
7 Dane Ab. 39; Morris Run Coal Co.
. Barolay Coal Co., 68 Penn. 8t. 173,
And e fortiori is a congpiracy to effect
gny of these objects indictable. Om
the same reasoning a congpiracy by oco-
ercion or bribes to compel a raising of
wages, or prevent s fellow-workman
from obtaining employment, is indicta-
ble. Comn. ». Hunt, 4 Met. 111. But
a mere combination between workmen
of a particular gronp not o work for a
particular master except for higher
wages, when such a combination does
not include the whole market, so as to
prevent the employer from obtaining
other employds, or when the means
adopted by thoss thus combining are
noet in themselves nnlawful (e. g., in-
timidation throngh threats of injary),
iz mot in itself the aubject of criminal
prosecution. If it were, there are few
joint ciperétions for meney making
which eould escape indietment. The
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statute is passed (however impolitic it may be) making it a criminal
offence to refuse to work at a fixed price, or to sell a commodity ab
a fixed price, the couris, should such a statute be held constitu-
tional, would be bound to enforce it. But when there is no such
statute, the day is past when, either in England or in the United
States, a court is justified in pronouncing indictable a combination
of laborers agreeing, in furtherance of this combination, only to
work at prices fixed by themselves. And this is not merely because
such rulings would unduly impair the liberty of the laborer, and
rudely interfere with the adjustment of business relations which
depend upon the consent of the parties, influenced by the condition
of the markets.  These are strong reasons against such interference,
but there is another reason, which, if not equally strong, is certainly
equally practical. We cannot indict employés who combine, without
indicting capitalists who combine, If inadequacy of remuneration
be no defence for laborers refusing to invest their labor in an enter-
prise, then inadequacy of remuneration is no defence to capitalists
who decline toventure their capital in an enterprise in which laborers
might be employed. ¥f in the one case it he a erime to agree to
withhold labor from the market, in the other case it is & crime
to agree to withhold capital from the market. The capitalist would
be compelled by indictment to keep his capital constantly active, if

the workman is thus compelled to keep his labor constantly active, |

But I am entitled to sell either my labor or my capital for what T
ean get; and if I can do this without penal Hability when acting by
nayself, 1 can do so without penal liability when acting with others,!

CHAP, XXI.] CONSPIRACY, [% 1867,

- At the same time I am not entifled, by force or threats or false

pretences, to prevent others from accepting the terms-which I reject.
To aseault, to threaten, for the purpose of obtaining from another
anythi;lg of value, to obtain anything of value from him by false
pretences, are offences either at common law or by statute. If so,
conspiracies to effect any of these objects or to use any of these
means are indictable at common law.! _

§1367. As the gist of the offence, according to the view just
stated, consists in the unlawfulness of the meaus, these S
means must be get forth. Hence it has been held in means
Massachusetts, that an indictment which charged that the Zrorie.be
defendants, journeymen boot-makers, unlawfully, ete.,
confederated and formed themselves into a club, and agreed
together not to work for any master boot-maker, or other
person, who should employ any workman or journeyman not a
member of said club, after notice given to-such master or other
person to discharge such workman, contains no sufficient averment
of any unlawful purpose or means. An indictment for a conspiracy,
it was said, which does not directly aver facts sufficient to constitute
the offence, is not aided by matter which precedes or follows the
direct averments; nor by qualifying epithets, as ¢ unlawful,
deceitful, pernicious,” ete., attached to the facts averred.?

Yet the means, when unlawful by statute, need not be given in
detail. Thus in conspiracy to injure a tradesman, under 6 Geo.
IV. ¢. 129, it is sufficient to allege that the defendants conspired,
etc., by “ molesting,” “ using threats,” ¢ intimidating,” and “in.

regulation of industry would ba left,
not to private enterprise and experi-
ence, but to the oriminal conrts,

As to Pennsylvania legislation, see

" Com. v. Haines, 15 Phila. 356.

That & combination to raise wages iy
not by itself indiotable at common law,
see 3 Bteph, Hist. Cr. Law, 210,

! Ag an illnstration of the change of
opinion in England in reference to
trades unions may be mentioned the
following : —

On Nov. 13, 1879, a deputation of
leading trades unionists, men and wo-
men, waited apon the Archbishop of
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Canterbury, at Lambeth Palace, to re-
quest hitm, a3 President of the National
Hoclety, to indace the Society to with-
draw a book econiaining certzin pase
sages from sale, and to stop the reading
of thoge passages in the mnational
gchoels. The objectional paragraphs,
which were quotations from Arch-
bisboh Whately’s ** Lessons on Politi-
eal Economy,” were duly read out to
Archbishop Tait, and commented upon
by various speakers, with the view of
showing their injnstice and untroth-
fulness.  Arehbishop Tait, while
speaking  highly of Archbishap

Whatsly ag a liberal statesman, went
on substantially te say that when
‘Whately wrote, the science of political
economy was in its babyhood, and far-
ther thought and discussion, from

variong points of view, have done’

much to modify principles and conelu-
siong which he announced with abso-
lute confidence ; and, upon the other
hand, the action of trades nnions has
within recent yesrs been moderated by
the softening temper and improving
mannets of the times. The book con-
taining the extracts, it was fariber
announced, was consequently with-

drawn from among the publications of
the society. London World, Nov. 21,

" 1879. For a sketch of English law in

this relation, see 8 Bteph. Hist. Cr.
Law, 203. By the N. Y. Penal Code of
1882, § 673, breach of contract by an
employé i made under certain eir-
cumstances & misdemeanor.

! The polioy of subjecting business
combinationg of this elass to the juris-
diction_of the criminal courts is dis-
cussed by me in 3 Cr. Law Mag, 1 e
seq. {Jan, 1882).

2 See Com. ». Huunt, 4 Met, 111, and
cases cited supra. .
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- toxicating” workmen hired by the tradesman, in order to force them
to depart from their work ; and also that they comspired, etc., to
“ molest,” and * obstruct’” the tradesman and the workmen with
the same object, and in order to force him to make an alteration in
the mode of carrying on his trade; the words used being those
employed in the statute, and it not being necessary to set out the
mesns of molestation, intimidation, etc., more specifically.! It was
also held, that counts framed upon this statate, which charged that
the defendants conspired, etc., by “ molesting’” and “ obstructing,”
and by ¢ using threats and intimidations,” to obstruci sueh work.
men as might be willing to be hired by the tradesman, and to
prevent them from hiring themselves to him, were sufficient,.

§ 1368. On the same reasoning, a conspiracy to prevent, by
o of con- - . - . .
spiracy by  from obtaining any employment in his business, is indict-
et able? Itis also indictable, as we have seen, to conspire
g;lr’a the 10 molest and obstruct workmen, with a view to induce
out of em- them to leave their employment.* But force or threats
POyment  of force must be used to constitate such an offence. Mere
argumentative appeals to induce an operative to leave his employ-
ment are not enough.! ' _

$ 1869. It has also been held to be indictable to combine to
8o toen.  ©NErosd by coercion or fraudulent means, under one con-
gross any  {rol, any particular business staple (e.g., wheat, gold,
particular .
bustuess  cotton, coal), so a8 to force its purchase by the commu-
;“:ﬁ;‘;&’;& nity ab exorbitant prices.® A learned Pennsylvania judge
tien. has gone so far as to say that a combination between

miners in & particalar market, controlling the coal in that market,

to hold up the price of coal in such market, is indictable at com- -

mon law. “ When competition is left free,” said Agnew, J., ¢ indi-
vidual error or folly will generally find a correction in the conduct
of others. But here is a combination of all the companies operating
in the Blossburg and Barclay mining regions, and controlling their

' R. v. Rowlands, ¢ Eng. Law & Eng. R.433. BSee to same case a valu-

Eq. 287; 17 Q. B. 671; 5 Cox C. . sable note by Mr. Moak.

436. 4 Bee Com. v. Bheriff, 15 Phila. 393.
% R. v, Hewitt, 5 Cox C. €. 162. ¥ R..». Norris, 2 Kenyon, 300. Su-
® R. v. Rowlands, wz supra; R. v. pra, § 1366. As to engrossing ses fur-

Hibbert, 13 Cox C. C. 82; 13 Moak’s ther, infre, § 1851.
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means of threats or other unlawful means, an operative
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entire productions. They have combined together to govern the
supply and the price of coal in all the markets from- the Hudson to
the Mississippi rivers, and from Pennsylvania to the lakes. .Thl'ﬂ
combination has a power in its confederated form which no indi-
vidual action can confer. . . . ‘The influence of a lack of sup-
ply, or the rise in the price of an article of such prime necessity, -
cannot be megsured. It permeates the whole mass of the commm-
nity, and leaves few of its members antouched by its w.ith-ering
blight. Such a combination is more than a contract; 1 18 an
offence.”’? But this cannot be sustained unless the combination acts
through coercive or fraudulent means, or involves the absorption of
an eniire necessary staple. If there is no fraud, or no intimidation,
in the means adopted, rulings making penal agreements between

_ particular owners to keep up prices, are open to the following objec-

tions: (1) They would be futile. Combinations, if desirable to
the owners of a particular commodity to keep up its price, would
consist of a tacit understanding, which no legal process could reach.
(2) If effective, such rulings would cover every combination to ob-
tain remunerative prices ; yet without such a combination, no great
staples could be brought into the market. (3) They put a pre-
rogative which can be best exercised by individuals, as the exigen-
cies of the time prowpt, into the hands of the State, in defiance of
the principle that it is not within the province of the State to do
that which can be best done by individuals. (4) They establish a
standard. whieh is fixed, and therefore often harsh and oppressive,
in place of one which is elastic, yielding to the necessities of the
market. A governmental standard once determined by law can
ouly be changed by long and difficult processes. But combinations
to keep up prices of staples, even if occasionally operative, are
shortlived from their own nature. And if all combinations to keep
up prices are made indictable, the only reliable guard against sudden
and destructive panies is removed. At the same time a secret com-
bination to obtain control, for extortionate objects, of an entire
necessary staple, is an indictable conspiracy at common law.? On
the same reasoning a “ pooling” arrangement between several com-

t Morris Ran Coal Co. v. Barclay Coal 2 Ihid. "
Co., 68 Penn. St. 173.
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mon carriers, having control of the market, by which arrangement
‘exorbitant tolls are to be charged, is indictable.!

§ 1370. It has been also said that it is an indictable offence for
To sup- parties attending an auction to agree together that one
press com-  only of them should bid for each article sold, and that all
g“;ﬁﬁ;“ articles thus bought by any of them should be sold again
suctlon: gmong themselves at a fair price, and the difference
between the auction price and the fair price divided among the
several parties concerned in the fraud,® though this does not apply
to combinations between parties bond fide buying property in a
block for a business purpose, and not for the purpose of crushing
out competition.® It is clearly a conspiracy to agree by fraudulent
contrivance to cheat at a mock auction.¢

§ 1371. Whenever there is a combination to oppress or defraud
the public by a fraudulent or coercive confederacy, such combination

is an indictable conspiracy at common law.® Thus an indictment

1 Bee, to thig effect, aremarkable opin-
fon by Judge Grier (afterwards of the
Federal Supreme Court), in 1842, when
sitting in Pittsburg as a judge of the
State District Court, that a * pooling™
combination by which zll the trangpor-
tation companies of a particular region
agree to enforce extortionate prices is
an indietable conspiracy. Ses Whart.
Prec. of Indictuents, No. 658. In this
case the defendants, among whem were
some of the most prominent citizens of
Pittaburg, were indicted for conspiracy,
convieted, and then gentenced; but
weare then pardoned by the governor.
The case was in the Quarter Sessiong,
JuneT. 1842, No. 37. Bee 7 Penns. Mag.
167. Tha trial was before Judge Patton,
Bbefore whom the defendants were con-
victed and sentenced to a fine of $100
and two months’ imprisonment. The
casn came before Judge Grier before the
bilt was found, on a writ of Aabeas cor

pus. The defendanis were pardoned

by the governor, who, afterwards, in

hie annual message, stated. that by the

eonviction alone the  conspiracy®’ had

been broken up. The ruoling is good
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law in all cases in which the effect of the
pooling is to extert by unresscmable
rates. Whart. on Cont, § 442 a,

% Levi v. Levi, 6 C. & P. 239 ; Cocks
o, Izard, 7 Wal. 553 ; Gibbs v. Bmith,
115 Mass, 592. See Whart, on Cont,
§443. As to coustitutionality of stat-
utes, fixing pricos of sommon carriers,
see Whart. Com. Am. Laws, §§ 488
seq.

**The roling in Levi v. Levi,”’ says
Mr. Wright,  may be explained on the
ground that had the auctioneer known
of tha combination he would not have
knocked down the goods to any of the
persons concerned in it ; that his con-
sent to the transfer of property was
ohtained by a false appearance of com-

* petition.” Wright’s Conapir. 34. Per-

haps a better view is. that for two or
more persons to attempt to get property
by deceptive reciprocal references is a
cheat at common law, in the pature of
the pregentation of false tokens.

¥ Whart. on Cont. §§ 442 et seq.

4 R. ». Lewis, 11 Cox C. C. 404,

5 Bee supra, § 1349,

OHAP. XXL] CONSPIRACY. [§ 1872

. holds for a conspiracy to Taise the price of the public funds by false

rumors, as being a frand upon the public ;! for & conspi- Aod ot
racy to cheat by beting ;* for a conspiracy by persons co';nb’;f'n? Yo
to cause themselves to be reputed men of property, it iﬁé’nﬁ;hc
order to defraud tradesmen ;* for a conspiracy, as in a
case already noticed, by violence, threats, contrivance, or other
sinister means to procure the marriage of a pauper of one pari.sh
to a pauper of another, in order to charge one of the parishes w1lfh
the maintenance of both;* for a conspiracy to defraud the public
by issuing and negotiating bills in the name of a fictitious and pre-
tended banking firm ;¥ for a conspiracy fraudulently to induce brokers
to advance money ;% for a conspiracy untruly and fraudulently to
overvalue a commodity ;7 for a conspiracy to cheat railroad com-
panies by fraudulently filling up stolen blank tickets;® for a con-
spiracy frandulently to raise tolls on the public works;® for a con-
spiracy fraudulently and corruptly to interfere with or fo pervert
public justice ;1 for a conspiracy to obtain money by selling a public
office,” But public officers who purchase sapplies without adver-
tising for bidders, in contravention of a statute of the State, are
not guilty of an indictable consplr&cy unless they act corruptly in
refusing to advertise.”

§ 1872. It is clear that. to conspire to fraudulently tamper with
an election is indietable at common law when such elec- ¢ . .
tion is appointed by the applicatory local law.®® The per withan

. . election.
same principle extends to elections im private corpora-

t R. r. De Berenger, 3 M. & 8. 67. & Bloomer v. State, 48 Md. 521.

? R. v. Bailey, 4 Cox C. C. 390; R.
v. Hudson, 8 [hid. 305.

% R. ». Roberts; I Camp. 309 ; Gard-

ner v. Preston, 2 Day, 205. Bee Btate
v, Clary, 64 Me. 360,

t R. v. Tarrant, 4 Burr, 2106; R. v
Tanner, 1 Esp. 304; B. ». Seward, 1
Ad. & El 708; and see 1 East . C.
461, 462 ; 8 Mod. 620. Supra, § 1362,

5 R. ». Hevey, 2 East I, C. 858. See
Btate v. Norton, 3 Zabr, 33.

§ Com. », Wrigley, 6 Phila. 169.

7 R. ». Btenson, 12 Cox C. C. 111;
R. v, Kenrick, Dav. & M. 208; 6 Q. B.
49 ; R. v. Levine, 10 Cox C. C. 374.
Sepra, § 1349,

® Wharton's Prec. 658, as cited supra,
§ 1369, .

0 Supra, § 1332; infira, § 1380.

1 R, ¢. Pollman, 2 Camp. 229; R, v.

Vaughan, 4 Burr. 2494. Infre, § 1375,

1 Pegpte ». Powsll, 63 N, Y. 88.

B Infra, § 1832; Com. r. McHale, 97
Penn. 8t. 397. See 7 Cox App. 15; R.
». Haslam, 1 Den. C. C. 73, A3 to

prosecutiong under federal statute pro.’
tecting eivil rights, see supra, § 1356 a.

T. 8. v. Crosby, 1 Hughes, 448 ; Yar-
borough, er parte, 110 U. B. 651; U. 8.
v.- Waddell, 112 Ibid. 76, Infra, §
1848 a.
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tions. Thus en indictment for a conspiracy slleged that the de-
fendants, fraudulently contriving to procure the election of certain
persons as directors of an insurance companys and thereby cause
themselves to be employed in the service of the company, fraudu-
lently conspired to induce persons, by issuing to them fraudulent
policies of insurance, to appear at the annual meeting of the com-
pany and vote for directors. It was held, that while the ultimate
object of the respondents, that is, to procure themselves to be
employed by the company, was lawful, the means were fraudulent,
immoral, and illegal, it appearing that the defendants had agreed
with the insared that the policies should be held and treated as
mere nullities for every purpose but that of authorizing the holders
to vote thereon at the annual meeting, although the defendants
agreed alzo that the policies should be duly approved by the requi-
site numbers of directors, not cognizant of the intended fraud, upon
applications in regular form, and although the policies might be
binding on both parties.!

§ 1373. The general features of § 5440 of the Revised Statutes
S0 to do- of the United States, based on the 30th section of the
fraud rev-  act of Feb. 8, 1867, have been already noticed.? Tt may
enne. be here particularly observed that a conspiracy to de-
fraud the government of revenue is indictable under this statute.?

! State v. Burnham, 15 N. H. 306,

® Supra, § 1356 q.

3 T. 8. v. Boyden, 1 Low. 266G ; U, 8.
». Smith, 2 Bond, 323; U. 8. », Rinds-
kopf, 6 Bigs, 259; U. B. ». Baboock, 3
Dill. 581. For conspiracy to import
goods without duty, see U. 8. ». Graff,
14 Blatch. 381 ; and see T. 8. v. Mil-
ter, 3 Hughes, 553; U. 8. ». Walsh, 5
Dilt. 58. Supra, § 1356 a.

in U. 8. ». Hirsch, 100 U. 8. 32, it
was held that the atatute above noticed
(% 5440 Rev. Stat.) was not a revenue
law, and that a person indicted there-
under for defrauding the revenuns is
entitled to plead the limitation of Re-

vised Statutes, section 1044, of three

years, and that the limitation of seo-
tion 1046, of five years, for * any crime
arising under the revenue laws,’’ does
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- nol apply. It was further said that a

conspiracy to defrand the government,
though it may be directed to the rev-
enue zs ita object, is punishable by the
general ferms of the statute, which
makes penal all conspiracies to defrand
the United States, and cannot be said,
in any just gense, to arise under the
revenue laws. BSee comments, supre,
§ 1356 a.

In U. 8. v. Donan, 11 Biatch. 168, it
was said by Bemedict, J.: ““ The 30th
section of the Act of March 2, 1867,
creates an offence which may be com-
mitted withont any other action on
the part of the accused than that of
econspiring with another to cormmit an
offence against the laws of the United
Btates, or to defrand the United States.
The unlawful agreement is, therefore,

CHAP. XXI.} CONSPIRACY, [§ 1874

§ 1374, We now recur to the same distinction as was announced

in discussing cheats at common law. Mere bragging

B0 to pub-

declarations, being matters of opinion, are not indictable; lish a false

statement

when, however, there is a combination to induce, by ofenear.
means of artful falsification of fact, the public to take firzofs

banking or

gtock in a worthless concern, then the offenders are tradirg

guilty of conspiracy.! Thus, in an English case, tried

company,

1858, the directors of a joint stock bank, knowing it to be in a
state of insolvency, issued a balance sheet showing a profit, and

the gist of the offence which this sec-
tion intended to create. The require-
ment that some act to effect the object
of the conspiracy be done by soms one
of the conspirators iz intended to afford
& locus poenitentize. Until some act be
done by some one of the conspirators
to effact the object of the unlawful
agreement, all parties to the agree-
ment may withdraw, and thos escape
the effect of the atatute. After such
an act all are Hable to the penalty.
The act to effect the object of the con-
spiracy, which the statnte calls for, is
not designated as an overt act, and
was not intended to be made an ele-
ment proper of the offence. The of-
fence ia the congpiracy. Some aoci by
some one of the conspirators is re-
quired, to ‘show, mot the umlawfal
agresment, but that the unlawfal
agreement, while subsisting, became
operative. The offence of conspiracy
is commitied when to the intention to
conspire is added the actwal agree-
ment; and this ipntent to comspire,
coupled with the act of conspiring,
comrpletes the offence intemded to be
created by the statute, notwithstanding
the reguirement that the prosecmtion
show, by some act of some ene of the

. couspirators, that the agreement went

into actnal operation.

“If then an indirtment eorrectly
charges an unlawfnl eombination and
agreement as actually made, and, in
addition, describes any act by any one

of the parties to the unlawful agree-
ment, as an act intended to be relied
on to show the agreement in operation,
it is sufficient, although, npon the face
of the indictment, it does not appear in
what manner the act described would
tend to effect the object of the con-
gpiracy.’* For statute ses supre, §
1356 a.

I In an English case determined in
1878, the second count alleged that the
defendants, who were directors, ete.,
of a new company, had conspired to
deceive the members of the committee
of the SBtock Exchange, and to induce
them, comtrary to the intent of certain
of their rules, to order a gqnotation of
the shares of the ecompany in the official
list of the Stock Exchange, and ‘¢ there-
by to persuade divers liege subjects,
who should thereafter buy and sell the
shares of the said company, to believe
that the said company was duly fortued,
and had comyplied with the said rules,

‘g0 28 to entitle the eompany to have

their shares gquoted in the official list
of the Stock Exchange.’”- It was roled
(affirming the decision of the Queen’s
Bench Divigion below), that the second
count contained averments which, if
taken to be proved in a setise adverse
to the defendants, snficiently sup-

ported the charge of criminal conspi-
racy. R. ¢. Aspinall, 36 L. T. Rep.
({N.8.)287:;13Cex C. C. 663; L. R. 1
Q. B. D. 730. See Whart. on Cont.

§ 876,
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thereupon declared a dividend of six per cent. They also issued
advertisements inviting the public to take shares, upon the faith of
their representations that the bank was in a flourishing condition.
On an ex officio information filed by the attorney-general they were
found guilty of a conspiracy to defraud.!

§ 1375. It has been aiready observed,? that a conspiracy to cor-

Bo to at-

ruptly procure office is indietable. In an early Virginia

tempt cor- ¢ase it was held indictable for two justices, in whom was

Tupt bar-

gaine witn  vested certain county nominations, to agree that one
or for gov-  would vote for A. as commissioner, if the other would

vote for B, as clerk.® But if this principle be logically
extended, fow legislative or executive compromises could stand.t

eruruentk.

1 R. v. Brown, 7 Cox C. C.442; R.
v, Esdaile, 1 F. & F. 213, See R.w»
Gurney, 11 Cox C. C. 414. Supra, §
1349,

? R. . Pollman, 2 Camp. 229. Supra,
§1371. As tobribery, see infra, § 1858,

3 Com, p. Callaghan, 2 Va. Cas. 460,

4 See supre, § 1360.

This principle, however, was de-
clared by the late Ju’dga B. R, Curtis,
in his address on behalf of the Whig
representatives to the people of Massa-
chnsetts, to apply to the coalition, in
1851, of the Free Soil and Demoeratic
representatives in the Massachusetts
legislatore ; the purpoée of which coa-
lition wai the election of Demoerats
to State offices and a Free Soiler to the
U. 8. Benate, He thuos characterizes
it:—

“But this iz not z coslition. A
compact between two distinct parties,
having different political principles,
for the purpose of dividing public
offices between them,—a compast to de
this by electing a man for governor
in whom the one party does mot con-
fide,~is not a coalition, but a factious
conspiracy. And when guch a compaet
is made between those who have merely
a delegated anthority, held in trust, to
be nsed, nnder the sanction of an oath
to place in office only those in whom
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the trustees do confide, it is a fastious
ooaspiracy to violate a public trust, and as
suck eriminal, not only in morals, bul in the
low of the land, It i3 trne the statute
of the State has not defined this offence,
ag it has failed to do others.. . . ., .
But the common law which pervades
society, and enters into the relations of
life botk publiec and private, with its
benign but bracing irfluence, deems
such an abuse of a public trust a mis-
demeanor, punishable by indietment,
And there iz high anthority that a
bargain like this, even when made by
single persons, and in reference to
sabjeets of far less public concern than
this, is an indictable offence. In the
yoar 1825, a case eame before the

highest eriminal court of one of ounr.

sister States, wherein it appeared that
A. and B. were justices of the peace,
and as such had the right to vote in
the county conrt for certain county
officers ; that they agreed together that
A. wonld vote for C, for commissioner,
in consideration that B, would vete for
D. for clerk ; that they voted in pursn-
ance of that agreement. The statnts
of the State, like onrs, did not reach
the case, But their comman law, the
same as ours, declared: *The defend-
anty were justices of the peace, and
a3 such held an office of trust and con-

CHAP. XXL]

CONSPIRAOY. [§ 1875.

To constitute a conspiracy in such cases it is necessary that there
should be a cortupt intent to contravene either a statute or a settled
provision of the common law.! Bub in any view a consplra.cy to
bribe & public officer is indictable.?

fidenco. In that character they were
called wpon to vote for others, for
offices algo implying high trost and
confidence. Their duty required them
to vote in reference oaly to the merit
and qualifieations of the officers; and
yet, upon the pleadings in this case, it
appears that they wickedly and cor-
ruptly violated their duty, and be-
trayed the confidence repused in them,
by voting under the influence of a cor-
rupt bargain, or reciprogal promise,
by which they had come under a reci-
procal obligation to vete reepectively
for a particular person, no matier how
inferior their gualifications to thaeir
competitors, It would seom, then,
apon thesa general prineiples, that the
offence in the infermation is indietable
at common law.” Com. v. Callaghan,
2 Va. Cas. 480,

#This iz the manly and clear re-
sponse of the common law,—the inheri-
tance of our fathers and ourselves,—
bot only in that State, but wherever it
prevails. And now what are the dif-
ferences between tbat crime and the
case we lay before you? The parties
to that bargain were the electors in the

eourt of a eounty ; the parties to this,

bargain were electors in the Legislature
of Massachusetts. The parties to that
bargain were two individmals, and
their compact controlled two votes ; the
partieg to this bargain were numerocns,
and their ecompact comtrolled many
votes ; and every reflecting man must
gsee that a conspiracy becomes more
" YOL. IL.—18

criminal the more persons if embraces,
and the more power it wields. The
parties to that bargain made it *with-
out reference to the gualifications of the
candidates ;’ the parties to this bargain
entered inte it with an open declara-
tion that one of the candidates was dis-
trusted by one party, and the person
who has to be voted for by the other
party was not even selected, nothing
being known, excepi that hLe was not
to aet.- on the principles which one of
the partiee who were to vote for him
had loug professed to hold dear. The
subjects of the bargain in that case
were & county clerk and a eounty com-
missioner ; the subjects of this bargain
were the governor of Massachusetts and
ome of its senators in thé Congress of

.the United States. And finally, in that_
_case, it does not appear that the officers

voted for by the criminals were actually
elected ; while in this case it is known
that this corrupt agreement made one
man govarhor, and caused another to
be declared elected a senator in Com-
gress.”” Life and Writings of B, B.
Curtia, vol. i, pp, 143145,

In Marshall ». R. R., 16 How. U. 8.
336, the court said, though this was
net the point before them; “ that what
in the technieal language of politicians

ts termed long-roliing, is'a misdemeanor

at common law, punishable by indiet-
ment.”’ o )

! Peeple v. Powell, 63 N. ¥, 88,

¢ Shireliff v, State, 96 Ind, 369,
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8. To falsely accuse another of Crime, or use other Improper
Means to injure kiz Reputation, or extort Money from him.

§ 1376. A conspiracy to falsely charge a man with any indict-

Consol able offence- has frequently been held the subject of in-
piracy - .

to falsely  dictment ;! bat it is not an indictable offence for two or
{L’?"u‘;’,‘;:,‘f more persons to consult and agree to prosecute a person
able. who is guilty, or against whom there are reasonable
grounds of suspicion.? The proof of guilt, however, must be con-
fined in the latter case to the offence charged.

§ 1377. Even the legal conviction of an innocent man is no bar

to an indictment against those who by such combination
Conviction  procured the conviction.t And an indictment was sus-
tained against three defendants for a eonspiracy in com-

bining to arrest one C. C., a resident of the county of Philadelphia,
on the false charge of deserting the army of the United States, in
the year 1847; and after arresting him, in forcibly carrying him
to New York, for the purpose of obtaining the reward of $30, which
had been offered by the government for the arrest and safe delivery
of & soldier who had deserted by that name.®
_ Tt has been held a conspiracy to combine to induce a tavern-
keeper to furnish beer on Sunday, and thus to violate the Sunday
Liquor law.*

CHAP. XXL.] CONBPIRACY, (§ 1380,

§ 1378. When the object of the combination is.to indict the
prosecutor, it is not necessary to show with what Par- pisictment
ticular offence it was intended to charge him, but it will Eeed not.
suffice to say that they conspired to indict bim of a erime puted
punishable by the laws of the land, and then it may be “™*
alleged that they, according to the conspiracy, did falsely indict
him.! Tt is not necessary to aver that the man is innocent of the
offence ;* for he will be pressmed to be innocent until the contrary

appear.®

§ 1379. A conspiracy to extort money by charging
the prosecutor with an offence or scandal is indictable,* Comsplracy
and this whether the offence is criminal or not;® or Joney ll)ﬁle‘
whether the person charged is guilty or not.*

Even when there is no extortion, and no eriminal offence charged,
it is indictable to conspire to degrade the character of 8o to de-
another by charging him with disgraceful offence.” And fame.
wherever libelling is indictable, an attempt or conspiracy to libel is

indictable,

4. Conspiracies to obstruct Justice.

§ 1880. Aﬁy confederation whatever, tending to obstruct the
course of justice, is indictable.® Thus, a conspiracy by o ob.
certain justices of the peace to certify that a highway etruct pub-

1 Foater, 130; 1 Hawk. ¢. 72, 8. ;
Aghley’s Cass, 12 Co. 30; R. ». Mec-
" Daniel, 1 Leach, 45; R. v. Spragg, 2
Burr. 993; B. ». Best, 2 L. Raym.
1167; BSalk., 174; Com. r. Tibbetts, 2
Mass, 636 ; Elkin v. People, 53 N. Y,
177; 8tate ». Buchanan, 5 Har. & J.
317; Johmsom v. Btate, 2 Dutch. 313;
Blomer v People, 25 N1, 70. See Da-
venport ». Lynch, 6 Jones, N, C, 545.

As o extorting hush money see R.
v. Hollingberry, infre, § 1379, That a
conspiracy to slander is indictalle see
State ». Hickling, 41 N. J. L. 208,
1879, JInfra, § 1379.

Accusations for the purpose of extor-
tion are elsewhere discussed. Jnfra, §
1664.
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t R. v. Best, 1 Balk, 174; 2 L. Raym,
1167 ; Com. ». Tibbetts, 2 Mass. 536 ;
Com. v. Leeds, 9 Phila. 569; Com. z.
Dupuy, Brightly, 44. See az to asso-
ciations to detect crime, Wh. Cr. PL. &
Pr. § 668; People 2. Saunders, 25
Mich. 120.

¥ Com., v. Andrews, 132 Masa. 263.

4 Com., »v. M'Clean, 2 Parsons, 367.

& Jbid. A ocount in an indictment
for conspiracy, averring that defend-
anta corruptly charged one with being

the father of a child to be born bag-

tard, and did varions aocts to effect the
object of the conapiraey, is good. John-
gon v, State, 2 Dutch, 313,

¢ Com. v. Leeds, 9 Phila. 569.

wag in repair, when they knew it to be otherwise, was .

1 R. v. Spragg, 2 Burr. 893.

¢ R, o, Kinnersley, 1 Str. 193 ; John-
son v. State, 2 Dutch. 313,

# R. v. Best, 1 Salk. 174; 2 Ld.

Raym. 1167; Com. ». Andrews, 132 -

Mass. 263.

On an indietment for a eonspiracy to
prosecuig a person who was not guilty,
it iz inadmigsible to prove that the
defendants prosecuted other persons
whe were not puilty, no system being
get up. Btate v. Walker, 32 Me. 195,

& R, y. Hollingberry, 6 D, & R. 345;
4 B, & C. 329; Com. ». Andrews, 132
Mass. 268 ; Com. »v. Nichols, 134 Ibid.
531 ; Com. v, Wood, 7 Bost. Law Rep.
58 ; Whart, Pree. 58.

le justice.

5 R. v. Rispal, 1 W. Bl 368; 3 Burr.
1320,

& R. v. Hollingberry, supra. In this
case it was held that the means of ex-
tortion need not be gtated. Bee, 28 to
threats to extort money, infra, § 1664,

"7 Gibson, C. J., in Hood ». Palm, 8
Barr, 237; 8tate v. Hickling, stpra, §
1376.

$ R. ». Hamp, 6 Cox C. C. 167; State
v, Noyes, 25 Vt. 415; Com. ». M'Lean,
2 Parsons, 367; State v. Norton, B
Zabr. 33 ; State v. MoKinstry, 50 Ind. -
465 ; State v. De Witt, 2 Hill (B. C.),
282. For offence under federal statnte,
see U, 8. v, Kindred, 4 Hoghes, 493.
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held indictable.! So, where several persons conspired to procure
others to rob one of them, in order, by convicting the robber, to
obtain the reward then given by statute in such case, and the party
who accordingly committed the robbery was afterwards convicted
and actually executed, they were indicted for the conspiracy and
_ convicted.? It is indictable to conspire to destroy a will, with a
view to defraud the devisee.® And the same rale applies where the
offence is the suppression or false concoction of testimony to be
used in-a judicial proceeding.t

V. GENERAL REQUISITES OF INDICTMENT.

1. Ezecuted Conspirvacies, and herein of Overt Acta.

§ 1381. When the conspiracy is executed it is better that the
facts should be stated specially, so that not only the

E;ﬁ:};}ﬁgy record may present a graduated case for the sentence
:{1;0::31_';:& of the court, but also that the case, when it goes to the
jury, may not be open to the objection that the grand

jury baving it in their power, from the examination of the witnesses
for the prosecution, to find specially the agency thmugh which the
conspirators worked, conﬁned themselves to a general finding of an
unexecuted conspiracy.® It is not pretended that any of the cases
go 8o far as to prescribe this doctrine, nor is it denied that very
frequently, especially in the earlier cases, the courts have sustained
counts for mnexecuted consplracles (e. g.s conspiracies “to cheat
by false pretences”), where on the trial it appeared that the sup-
posed naked conspiracy had been fully executed, and had resolved
itself into an independent misdemeanor.® But wherever there has
been euch execution of the conspiracy, it is prudent to include in the

CHAP. XXI1.] CONSPIRACY. {§ 1383,

Whether under the federal statute making conspiracies to defraud
the government of the United States, or to commit any offence against
it, such specification is necessary, has been already considered.!

§ 1382. Hence it is usual to set out the overt acts, that is, those
acts which may have been done by any one or more of
the conspirators, in pursuance of the conspiracy, and in 7L 0"
order to effect the common purpose of it; but this is not Swy when
requisite, if the indictment charge what is in itself an leper s
untawful conspiracy.® The pleading of the offence is
complete in the conspiracy; and the overt acts, though it is proper
to set them -forth, may be either regarded as matters of aggrava-
tion, or discharged as surplusage.® As has already been seen, in
an indictment for conspiracy at common law to effect objects prohib-
ited by a statute, it is enough to follow the words of the statute,
without giving overt acts.*

‘When s digtinet offence is stated as an overd act, such offence, not
flowing from and distinct from the conspiracy, this is demurrable.?

§ 1388. How far the overt acts can be taken in to aid the charg-
ing part, is thus discussed by Tindal, C. J. :*—

1 Supra, § 1356. People, 84 ill. 216 ; Btate ». Potter, 28

% R. v, Kinnersley, 1 5tr. 193; R.v. Iowa, 654; State v. Btevens, 30 Ibid.
Gompertz, 9 Q. B. 824; Sydserff ». R., 391, oited infra, § 1384
11 Ibid. 245; R. ». Beward, 1 Ad. & ? O'Conpell ». B., 11 Cl. & Fin. 155 ;
EL 706; 3 N. & M. 557; R. ». Hey- U. 8, v TUlrici, 3 Dill. 532; Btale v.
mann, L. B. $ Q. B.102%; 12 Cox C. C. Ripley, 31 Me. 386 ; Btate v, Bartlott,
383; R. v. Gill, 2 B. & AL 204; U.S. 30 Ibid. 132; State ». Noyes, 25 Vt.
». Dustin, 2 Bond, 332; State », Bart- 415; State v. Btraw, 42 N. H. 308;

indictment at least one count setting forth specially the overt acts.?

" 1R, ». Mawbey, 8 T. R. 619,
" % R. v. M'Dauiel, 1 Leach, 45 ; Fost,
130. .
. ¥ Btate r. De Witt, 2 Hill (S. C.), 282.

¢ Ibid. ; R. v. Mawbey, 6 T. R, 619,
Supra, §§ 1334 ef seq.

# 1I. . v. Cruikshank, 92 UJ. 8. 542 ;
State v. Clary, 64 Me. 369; Btate ».
McKinatry, 50 Ind. 465 Elkm v. Peo-
ple, 28 N. Y. 177,
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& See Alderman v. Feople,”4 Mich.
414. This is still the law in England
{(R. ». Esdaile, 1 F. & F. 213; R. o.
Brown, 7 Cox C. C. 442), subject to tha
defendant’™s right to call for a bill of
particnlars. And compare eupre, §
1348, note. That the word * conspire’”
seta up a technical conspiracy, see
State v. Bradley, 48 Conn, 535,

¥ See-supre, § 1348.

lett, 30 Me. 132; Siate v Ripley, 31
Ibid. 386 ; Btate v. Noyes, 25 Vt. 415;
Com. v. Eastman, 1 Cush. 190 ; Com. 2,
Bhedd, 7 Ibid. 514; March v. Pecple,
7 Barb. 391; Clary ». Com., 4 Barr,
210 ; Heine ». Com., 91 Penn. Bt. 145;
Isaacs v. State, 48 Miss, 234; Alder-
man v. People, 4 Mich. 414 ; Landring-
ham ». State, 49 Ind. 186. See infra,
§ 1400. And it iz not necessary that
the character of the relation between
the act and the conspiracy should be
detailed in the indictment. U. B. ».
Donan, 11 Blatch, 168. Bee Cole v.

Com. v. Davis, 9 Mass. 415; Com. ».
Tibbetis, 2 Ibid. 536;: Com. v. Easi-
man, 1 Cush. 189; Colling ». Com,, 3
5.& R. 220; State v, Bachanan, & Har.

‘& J. 317 ; People v. Arnold, 46 Mioh.

268 ; State v. Cawood, 2 Stew. 360.

t R. v, Rowlands, 2 Den. C. C. 364; ¢
Eug. L. & Eq. 287 ; Siate v. Hewett, 31
Me. 396 ; State v. Noyes, 25 Vt. 415;
Com. v. Fuller, 132 Masd, 563. Supra, )
§§ 1345,1348, 1352,

& Btate v. Eennedy (Iowa, 1854), 18
Rep. 139. .

§ R, ». King, 7 Q. B. 782, 807.
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Overt acts « But it was then urged by the learned counsel for the
useful as

explaining crown that supposing these objections to be well founded,
2';?..:2}* this defect in the allegation of the conspiracy was cared
charge. by referring to the whole of the indictment the part
stating the overt acts, as well ag that stating the conspiracy; and
Rex v. Spragg® was cited as authority that the whole ought to be
read, together. The point decided in that case appears to have been
merely this, that in an indietment for a conspiracy, though the con-
spiracy be insufficiently charged, yet if the rest of the indictment
contains a good charge of a misdemeanor, the indictment is good.
Lord Mansfield distinguishes between the allegation of the unexe-
cuted conspiracy to prefer an indictment, as to the sufficiency of
which he gave no opinion, and that of the actual preferring of the
indictment maliciously and without proper cause, which he calls 2
completed conspiracy actoally carried into execution; and this he
holds to be clearly sufficient ; and no doubt it was so; for, rejecting
the averment of the unexecuted conspiracy, the indictment undoubt-
edly contained s complete description of a common law misde-
mesnor.

i But if we examine the allegations in this indictment, thers is no
sufficient description of any act, done after the conspiracy, which
amounts to & misdemeanor at common law. None of the overt acts
are shown by proper averments to be indictable. The obtaining
goods, for instance, from certain named individuals, upon eredit,
" without any averment of the use of false tokens, is not an indicta-
. ble misdemeanor ; and if it is said that becanse it is averred to have
. been done in pursuance of the conspiracy above mentioned,; it must
be taken to be an equivalent to an averment that the conspiracy was
to cheat the named individuals of their goods, the answer ig, first,
that it does not necessarily follow, because the goods were obtained
in pursuance of the conspiracy to cheat some persons, that the con-
spiracy was to cheat the persons from whom the goods were ob-
tained ; they might have been obtained from A. in the execution of
an alterior purpose to cheat B. of his goods ; and, secondly, another
gniwer ig, that if the averment is to be taken to be equivalent to
one that the goods were obtained from the named individuals in
pursaance of an illegal conspiracy to cheat and defraud those named

1 2 Burr, 593.
280 '

CHAP. XXI] CONSPIRACY. [§ 1585.

. individuals of their goods, it would siill be defective, a8 not con-

taining a direct and positive averment that he did conspire to cheat
and defrand these persons, which an indictment for a conspiracy,
where the conspiracy itself is the crime, ought certainly to con-
tain.”’! At the same time, overt acte may be nsed as indicating
the object of the conspiracy.? And such overt acts are divisible.?
§ 1384. Inseveral jurisdictions overt acts are by statute made es-

sontial to conspiracy. Yet it is not necessary that these

Overt acts

acts should be completed, If they be in any way em- may be re.’

guired by

bodied into shape, it is enough.* In Tllinois they need Jivc.

not be set forth.?

2. Unexecuted Conspiracies.

§ 1385. Where the conspiracy is unexecuted, and nothing more

is likely to appear in evidence than a mere inoperative

Faet of

confederacy on the part of the defendants to do an in. their omis

sion may

dictable act, it would seem prudent to explain the fact beex

of the non-setting out of the features of the offence by

plained.

stating that it was never consummated, and that the grand jury
therefore were ignorant 'of its particular character. Thus, in a

! See, to same effect, Gom. v. Shedd,
7 Cush.. 514; People v. Arnold, 46
Mich. 288.

2 R. v, Esdaile, 1 F. & F. 213. This
has been reafirmed in the following
case : An indictment averred that C.

" died pozsessed of East Indis stock,

leaving a widow ; that the defendanta
eonspired, by false pretences and false

swearing, to obtain the means and .

power of obtaining such stock ; that,
in pursnance of such conspiracy, they
cansed to be ¢xhibited in the Preroga-
tive Court of Canterbary a false affi-
davit made by one of them, in which
the deponent stated that C.’s widow
had died without taking out adminis-

tration to C., and that deponent was

one of her children ; and that the de-
fendanta frandulently obtained for de-
ponent, as one of the children of C, a
grant of administration on his eatate.

On motion to arrest the judgment, on
the ground that a charge of conspiracy
to obtain the means and power of ob-
taining the stock did not describe any
offence, it was ruled that the statement
of the overt act done in furtherance of
the objects of conapiracy was so inter-
woven with the charge of conspiracy
itself, as to show an unlawiul conspir-
acy. Wright ». R. (in error) 14 Q. B.
148, Bunt it waz held, -that at all
ovenis the overt acis in themselves
constitnted s misdemeanor on which
the court could legally prononnee judg-
ment. Ibid.

& Spa Whart. Cr. PL & Pr. § 133,

4 People v, Mather, 4 ‘Wend. 229; °
People v. Chage, 16 Barb. 495 ; State v, .
Norton, 3 Zabr. 33; State v, Porter, 28
Towa, 654 ; State v, Btevens, 30 Tbid.
39. See infra, § 1400; supra, § 1358 a.

$ Cole v. People, 84 I1I. 216.
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leading case already cited,! Tindal, C. J., pointedly intimates that
where the prosecutor is shown to have had it in his power to de-
scribe any of the objects of the conspiracy, a failure to do o iz a
sensible defect ; and his reasoning leads to the position that, where
a material gap exists, the pleader shounld aver specially the reasons
why the deseription of the offence is not complete. Thatthis course
is pursued in indictments for forgery, where the grand jury are
unable to describe the forged instrument from the fact of its loss or
destruction, is shown,? and the same reasoning may be not inaptly
applied to the present case. At the same time it is clear thal when
the conspiracy is to do an act per se indictable, neither means nor
overt acts need be stated.?

§ 1386. Whenever the court deem it necessary, a bill of partien-
B or 188 will be ordered, to supply the defendant with the
partieulars facts on which the prosecution relies fo establish the

may be
mq}u;md general offence.!

3. Joinder of Counts.

§138’i’ The pohcy of .our courts, as has already been seen in a
Counts for kindred line of offences, has permitted a joinder of
conspiracy  ¢ounts, which, though onginally discountenanced in Xng-
jom:d witn 1and, can work no injustice to the prisoner, and may
counts for  gaye great expense and loss of time. Thus, counts for
}15;3‘1’- robbery and for attempts to rob; for rape and attempts

to ravish; for burglary and attempts to commit burglary,
are frequently joined in the same indictment.® When the defendant
is tried on the two charges together, he has the advantage of bring-
ing to bear on the lighter offence the full number of challenges
awarded to him on the heavier; nor can he be said to be embar-

CHAP. XX1.] CONBPIRACY. [§ 1388,

rassed in the preparation of his defence, as precisely the same evi-

~dence which would disprove the attempt would disprove the con-

summation. The only difference is, that after an acquittal of the
felony, instead of being subjected to another binding over and trial
on the constituent misdemeanor, the two charges are tried at the same

time, when the evidence on each side is fresh and at hand, and when

neither can take advantage of a prior knowledge of the antagonist’s
case. That this practice extends as properly to couspiracies to
commit indictable offences, as to attempts or assanlts with intent to
commit the same, may be urged with great reason. By such a
course the difficulty of merger will be avoided ; for if the attempt
were completed, the verdict attaches to the completed offence ; if not,
to the conspiracy.!

Where an indictment for conspiracy contains several counts, if
only a single conspiracy is proved, the verdiet may nevertheless be
taken on so many of the counts as describe the conspiracy consis-
tently with the truth.?

4, Joinder of Defendants,

§ 1888. A congpiracy must be by two persons at least: one can-
not be convicted of it, unless he has been indicted for con- .
gpiring with named persens, or with persons to the jurors more per-
unknown.® 8o on an indictment for conspiracy against cary to
two, the aequittal of one is the acquittal of the other.t °T°*
But where three persons were engaged in a conspiracy, and one
was acquitted and another died before trial, it was held that the
third could nevertheless be tried and convicted.®

Whether a conviction can take place when two defendants being

joined, one of them was insane at the period of the alleged offence,

- 1 B. v. King, 7 Q. B. 782, 807.

* Supra, § 1344; Whart. Cr. PL. &
Pr. §156. BSee Btate v. Hewatt, 31 Me.
396,

$ Supra, §§ 1345, 1348, 1352, 1382;
tnfra, § 1400,  See, also, R. v. Holling-
berry, 8§D, & R, 346; 4 B. & C. 329;
0'Counell v. R., 11 C. & F. 155; R. ».
Carlisle, Daara. C. C. 837; 6 Cox C. C.
366. ) .

4 R. v, Kenrick, per Lord Denmsn,
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C.J.;5Q. B, 49; R. v. Hamilton, 7 C.’

& P. 448, Bee R. v. Brown, 8 Cox C,
C. 6% ; R. v. Rycroft, 6 Ibid. 76; R. »,
Esdaile, 1 F. & F. 213; Whart. Cr. PL.
& Pr. §§ 1567, 702,
¢ Harmaun ». Com,, 12 5, & R, 69

Burk ». State, 2 Har. & J. 426; State
v. Coleman, 5 Port. 32; State v, Mon-
tagne, 2 McC. 257 ; State v. Gaffney,
Rice, 431 : State v. Boise, 1 McMull.
190. Whart. Cr. P, & Pr. §§ 200-1."

has been rightly questioned.® Certainly if one defendant is incom-

1 See supra,§ 1344.

% R. v. Barry, 4 F. & ¥. 389.

3 1 Hawk. ¢. 72; R. ». Denton, Dears.
C.C. 3; R.v. Thompson, 16 {. B. 832;
b Cox C. C. 166 ; Mulcahy v, R., L. R.
3 H. L. 306; U. 5. o. Cole, 6 McLean,
613 ; Com. w. Irwin, 8 Phila. 380, As
to joinder of defendants, see 'Whart.
Cr. PL. & Pr. § 305; as to verdiot, Ibid,
§ 755, and see Whart. Crim. Ev. §

136; as to effects of ailegatfbn ““an-
known,” see Whart. Cr. PL. & Pr. §%
104, 111.  Jufra, § 1393,

1 State ». Tom, 2 Dev. §89.

& Paople v, (lcott, 2 Johns. Cas. 301.

See R. v. Kinnersley, 1 Str. 193; R. o,

Niccolls, 2 Ibid. 1227 ; R. ». Eenrick, 5

Q. B. 49; D. & M. 208. [Infre, § 1391

¢ Brackenridge's Law Miscellanies,

223, :
283



§ 1392.] CRIMES. - [Boox 1.

- petent to co'napire, no one can be convicted of conspiracy with him
alone. And this obtains in cases of acquittal or nolle prosequs on an
indictment against a single co-conspirator. When, aleo, the jury fail
to agree as to one of two co-conspirators, there ¢an be no conviction
of the other® But it is not necessary that all the ¢ onsplra.tors
ghould be capable of the overt act.?

$ 1389. It is in the discretion of the prosecution to include only
Proseen. 85 many of the alleged co-conspirators in the indictment

bt . s . .
Houmsy  ag 1t may deem expedient; and the non-joinder of any

conspirs- such, provided there is enough alleged on the record to
p;;;eéd ‘constitute the offence aliunde, ig not matter for exception,

against.  although the party omitted was a particeps criminis.s
Nor is it necessary that a co-conspirator referred to, elther specifi-
cally or as a person unknown, should be indicted.

§ 1390. In a case where several conspired to procure by corrupt
Allcon.  Means an employment under government, it was held that

tributi a banker wh i i i
tributing who knowingly received the mouey, in order to

ledgeof  PaY it over to accomphsh the purpose, became a party to
EE:;;";“ the conspiracy.® Nor is it a defence that there was a

Joined-  guh-plot among the co-conspirators to cheat each other.?

oAfcg:;t(t;;l_ § 1891. Where one of several defendants charged

fendant - with a conspira.cy has been acquitted, the record of ae-
evidence
oniralor Yuittal ia evidence for another defendant subsequently

other. - tl‘led ]

. ~ §$1392. A man and his wife, being in law but one per-

and wife © 8o, cannot be convicted of th i
and wif 2 the same conspiracy, unless

otherde-  ONG Or more other parties are charged and proved 4o be

fendant not CP - .
putiicient, . concerned.*  But it is otherwise of a conspiracy consum-

mated before their marriage.!

1 Btate v, Jackson, 7 8. C, 283. ¢ B. », Pollman, 2 Camp. 229.

* R. v, Manning, L. R. 12 Q. B. D. 7 R. v. Hudsen, Bell C. C, 263; 8
41; 51 L. T. N. 5.121, Infra, § 1407. Cex C. C. 305.

¥ Supre, § 1340 q. ¢ R. ». Horne Tooke, Ol Bailey,

4 R. v. Ahearne, 6 Cox C.C. 6; Com. 1794; Burn’s Juatice, tit. “Conapir-

- v« Demain, Brightly, 441. Fyra, § acy.”

14907. _ When one defendant in conspiracy
- § Heine, v. Com., 91 Penn St, 145.  dies between indictment and trial, it

® Supra, § 82. Whart. Cr, PL. & Pr. Wood, infra; Com. v, Manson, 2 Ash-
§ 305; People ». Mather, 4 Wend. 231. mead, 31.
8o R. v. Locker, 5 Esp. 107; Com. v, ¥ R. ». Robinsen, 1 Leach, 37,
234 :
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§ 1393. An indiciment charging the defendant with conspiracy
with persons unknown is good, notwithstanding the names .
of some of the persons alleged unknown must necessarily co-conepi-

Tators can

have transpired to the grand jury.! Bub it might be be ntro-

otherwise if all the eo-conspirators were known to the

grand jury.®

§ 1894, On indictments for conspiracy the judgment

dueed.

Judgment

should be against each defendant severally, and not should be

against them jointly.?

several.

New trial

§ 1395. Where two or more persons have been con- 77 ‘tu
victed of & conspiracy,s new trial of one involves a new new trial

trial of all.t

for all.

5. Enumeration of Parties injured.

§ 1396. Tt is essential to set forth the names of the parties tobe
injured if they are capable of definite ascertainment, unless a good
reason be given for their non-specification.® Thus, Tindal, C. J.,

js no ground of venire de nove for a mis-
trial if the trial proceeds against both,
no suggestion of the death being en-
tered on the recomd. R. v. Keprick, 5
Q. B. 49; K. ». Nicholls, 13 East, 412,
n, Supra, § 1388 ; infra, § 1407.

1 People ». Mather, 4 Wend. 229.
Bee R. v. Steel, C. & M, 337; 2 Mood.
C. C. 246. Supra, § 305.

4 Whart. Cr. PL. & Pr. §§ 104, 111;
‘Whart. on Crim. Ev. § 57.

Where an indictment charged aman
and his wife with conspiring with a
person unknown ko extort hush-money,
ate., it wag held that A., althoungh al-
leged by the prosecution to be the per-
son averred, nnknown, was admissible
as & witness for the defence, he not
appearing to be & party on the record,
Com. v. Wood, 7 Bost. Law Rep. 5B,

In a cage in 1851, before the Queen’s
Bensh, the defendants, A., B., and C.,
were charged with conspiring * with
divers persons unknown.’’ The evi-
dence applied only to A., B., and C.,
nons being given as to the ¢ persons
unknown,” The jury found that A.

had conspired with either B. or C., but
that they could not say which, Lord
Campbell, C. J., said: *I think that
ander these ciroumstances the verdiet
against A. cannot be supported. It is
eoneceded, that if there be an indietment
against two persons for a conspiraey,
the acquittal of one must invalidate
the conviction of the other. Then, I
cannot draw a-distinction between the
cases of two and of three persons, if
one only is found puitty. If three are
indicted, and two found not guilty, the
third must s&lso be aoquittéd. But
then it is argued that B. and C. may be
included in the words, ¢ persons to the
jurors unkunown;’ bui I eannot say
that they can ceme nnder the category
of persons who were not known to the
jury.”! R. v Thempson, 4 Eng. L. &
Eq. 287; 16 Q. B. 832; 5-Cox C. C.
186; R. v. Denton, Dears. C. C. 3.

3 March v. People, 7 Barb. 391, Bee
‘Whart. Cr. PL. & Pr. § 940,

t Com. v. MeGowan. 2 Parsons, 341.

5 Com. v. Andrews, 132 Maaa. 263,
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said ;! ¢ Mr. Pashley, for the plaintiffs in error, argued that the
Partios fo. indietment was bad, because it contained a defective state-
jured must ment of the charge of conspiracy ; and we agree that it is

named
if practi.  defective. The charge is, that the defendants below con-
cable. spired to cheat and defraud divers liege subjects, being
tradesmen, of their goods, etc.; and the objection is, that these
persons should have been designated by their Christian and sur-
Rameg, or an excuse given, such as that their names are to the
jurors unknown ; because this allegation imports that the intention
of the conspirators was to cheat certain definite individuals, who
must always be described by name, or reason given why they are
not ; and if the conspiracy was to cheat indefinite individuals, as,
for instance, those whom they should afterwards deal with or after-
wards fix upon, it ought to have been described in appropriate terms,
showing that the objects of the conspiracy were, at the time of
making it, unascertained, as was in fact done in the case of Rex v.
De Berenger,* and The Queen v. Peck ;* and it was argued that if,
on the trial of this indictment, it had appeared that the intention
was not to cheat certain definite individuals, but sueh as the eon.
spirators should afterwards trade with or select, they would have
been entitled to an acquittal : and we all agree in this view of the
case, and think that the reasons assigned against the validity of this
part of the indictment are ‘correct.”” _

Where, therefore, the persons injured were defined at the time of
the conspiracy, and ascertainable by the pleader, their names shouald
be specified in the indictment.# Where, however, the conspiracy
was to defraud a class not capable of being at the time resolved
into individuals, or to defraud the public generally, then the speci-
fication of names is impracticable, and hence unnecessary.?

An intent to cheat A. as sn individual is not sustained by evi-
dence of an intent to cheat the public generally.

! R. v. King, T Q. B. 806, reversing 4 Bee People ». Arnmold, 46 Mich.
B,0C.,7Q. B.782; D. & M. 741. Bee 268. _
infra, § 1400, For fuller statement of & Ibid.; R. ». De Berenger,3 M. &
E. v. King, see supra § 1348, 8. 67; Com. ». Judd, 2 Mass. 329,

t3M &8.87. & Iafra, § 1403.

% 9 Ad. & EL. 688,
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N 6. Venue.‘

§ 1897, Although technically the place where the conspiracy is’
entered into is the place of venue,! yet it iz generally
held that the venue may be laid, as to any or all of the Ei';“ﬁe in
conspirators, in the county in which an act was done by Phceof
any of them in furtherance of their common design ;
and consequently in this county all the co-conspirators are indict-
able?

If a conspiracy be once established, although it was concocted
\ouh of the jurisdiction of the court, an overt act committed by one
of the conspirators within the jurisdiction of the court, in the pur-
suit of the common object of said comspiracy, i the act of each
conspirator. In such case we are to view the overt act, wherever
committed, as a renewal of the original conspiracy by all the con.

spirators.?

An acquittal in one State, where one overt act was performed, is
no bar to & prosecution in another State, where another overt act

was performed.*

LR, v, Best, 1 Salk. 174; 2 Ld.
Raym. 1167 ; R. v. Kohn, 4 F. & F. 68,

? Supre, § 287; R. v. Ferguson, 2
Stark. (N. I'.) 489 ; Com. ». Corlies, 3
Brews. 575 ; 5, C., 8 Phila. 450 ; Peo-
ple v. Arnold, 46 Mich. 268.

[t has been said by the Court of
King’s Bench, that there seems to be
no reason why the crime of copspir-
acy, amounting only to a misdemean-
or, ought not to be iried wherever one
distinot overt act of conspiracy was in
faot committed, as well a8 the crime of
high treason, in eompassing and imag-
ining the death of the king, or in con-
spiring to levy war. R. ». Brisac, 4
East, 171." So whers the conspiracy,
88 against all ihe defendants, having
been proved, by showing a community
of eriminal purpoge, and by the joint
cobiperation of the defendants in for-
warding the objects of it in different
econnties and places, the loeality re-
qunired for the purpose of trisl was

held to be satisfled by overt acts done
by some of the defendants in the
county where the trial was had in
prosecution of the conspiracy. R. v.
Bowes, cited in R. ». Brisae, supra.’ 2?
Roseoe’s Cr. Ev. p. 422,

3 Supra, § 280; Whart. Confl. of
Laws, §§ 877, 924; Com. ». White, 123
Mass. 430 ; Com. ». Corlies, 3 Brewas,
§75; 8. C., 8 Phila. 450 ; Bloomer o.
Btate, 48 Md. 521 ; Johng. v, Blate, 19

‘Ind, 421; Btate v, Chapin, 17 Ark,

561; State v. Hamilton, 15 Nev. 386; -
and other cases cited infra, § 1405,

+ Bloomer ». State, uf supra,

¥ Qnestions of great dificulty may
occur with tespect to jurisdiotion im
conspiracy. In Brisac’s Case (1803) it
was held, that althongh the agree-
ment was made at a place out of the -
jurisdiotion of the common law courts,
it was yet triable in the ordinary
criminal courts in England if an overt
aot in execution of it was done in Eng-
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VI. EVIDENCE.
Proof of Conspiracy.

§ 1398. The actual fact of conspir'mg may be inferred, as has
Proofor  Peen said, from circumstances, and the concurring con-
gonsplracy duct of the defendants need not be directly proved.! Any

" joint action on a material point, or eollocation of inde-
pendent but codperative acts, by persons closely associated with
each other, is held to be sufficient to enable the jury to mfer con-

CHAP, XXI.] CONSPIRACY. [§ 1899,

currence of sentiment; and one competent witness will suffice to

prove the codperation of any individual conspirator.t If, therefore, .
it appear that two or more. persons, acting in- concert, are &ppa-
rently pursuing the same object, often by the same means, one
performing part of an act, and the other completing it, for the
attainment of the ob_]ect the jury may draw the conclusion that
there is a conspiracy.?

§ 1399. All who join a conspiracy at any time after its forma—

tion become conspirators;® and, as will be seen, the
Compticity

land by an innocent agent of one of
the conspirators for this purpose, In
Bernard’s Case, 1 F. & F. 240 (seo
swpra, § 287), a question ccourred
whether a person could be indieted in
England for having counselted in Eng-
land the murder of an alien in Paris.
The defendant was aoquitteﬂ. and the
point was not determined ; but in 1861
the 24 & 25 Vict. ¢. 100, 5. 4, provided
for conspiracies and other offences of
this kind, not, howsver, by applying
{0 the offenders the general clanses re-
Isting to accessaries, but by a special
enactment making the offence a misde-
meanor, Seel Russ, by Gr. 780, 967 ;
and sve, also, supra, §§ 279, 287 o seq.
In Kohn's Caze, 4 F. & . 68 (1864),
a congpiracy was formed in England by
the defendant and others for casting
away A foreign ship in order to preju-
dice the underwriters. The ship was
sonttled when out of the jarisdiotion,
by the defendsnt and others, who
appear all fo have been forsigners.
Willes, J., is reported to have told the
Jury that ‘ The ship was a foreign ship,
and she was snnk by foreigners far from
the English coast, and so out of the
jurisdietion of our courts. But the
conspiracy in this country to ecommit
the offence is eriminal in our law. And
this cage does not raige the guestion
whiech arose in R. v, Bernard, as to a
conspiracy limited {o a criminal offenee
to be committed abroad. For here, if
238

the prisoner was party to the conspir-
acy at all, it was mot so limited, for it
waa clearly contemplated that the ship
might be destroyed off the bar at
Ramsgate, which would be within the
jurisdiction. The offenca of couspir-
acy would be cummitted by any per-
gons conspiring together to commit an
unlawful act to the prejudice or injury
of others, if the conspiracy was in this
country, althongh the overt acts were
abroad. . . . . For the prineipal of-
fence . . . . the prisoner eould not be
indicted im this country, as he is a
foreigner, and the ship was foreign,
and the offence was commmitted on the
high seas.’””  Roscoe, ut sup, But see
fully, supra, § 287.

The subject of jurisdiction over con-
spiracies to commit extra-territorial
orimes iz dicenssed by me in the Crimi-
nal Law Magazine for March, 1885.

1 Whart. Cr. Ev. §§ 32, 608; R. =
Parsons, 1 W, Bla. 392; R. ». White-
house, 6 Cox C. C. 38; U. 8, v. Bab-
cock, 3 Dill, 581; U. 8, v, Graff, 14
Blateh. 381; U. 8. v, Cole, 5 McLean,
513; Kelley ¢. People, 66 N. Y. 566;
Neudecker v. Eohlberg, 81 N. Y. 297 ;
People v. Lyon, 40 Hun, 623 ; Tarbox
v, State, 38 Ohip 8t. 581 ;, Bloomer ».
Btate, 48 Md. 521 ; Btate v. Arnold, 48
Iowa, 566 ; Jones v. State, 64 Ind, 562;.
State v. Blerling, 34 Iowa, 443 ; Har-
din v. Btate, 4 Tex. Ap. 355; Logglntl

v. State, 13 Ibid. 211,

prosecutor may go into general evidence of the conspi- o 'Ulo
racy, before he gives evidence to connect the defendants stages un-
with it It is not necessary, therefore, to show a com-

1 R. . Cope, 1 Stra. 144; Com. w.
Crowninshield, 10 Pick. 497,

* R, ». Murphy, 8 C. & P. 287; Com.
». Warren, 6 Mass. 72.

“1In prosecationa for eriminal eon-
gpiracies,” says Judge King, " the
proof of the combination charged must
almost always be extracted from the
circnmstances connected with the
transaction which forms the snbject of
the acousation. In the history of
criminal administration, the case is
rarely found in which direet and posi-
tive evidence of criminal combination
exists. To hold that nothing short of
such proof is suffivient to establizsh a
conspiracy wonld be to give immunity
to one of the most dangerons erimes
which infest society. Hence, in order,
to discover conspirators, we are forced
to follow them through all the devions
windings in which the natursl anxiety
of avoiding detection teachings ien so
cirenmstanced to envelop themselves,
and to trace their movements from the
alight, but often . unerring, marks of
progress which the most adroit can-
ning cannat s0 effectively obliterate,
as to render them unappreciable to the
eve of the sagacions investigator. 1%
is from the circnmsatances attending a
criminal, or & peries of criminal acts,

NeCessary.

that we are able to become gatisfied
that they have been the resulis nod
merely of individual, but the produets
of concerted -and assoeiated aetiom,
which, if congidered geparately, might
seem to proceed exclusively from the
immediate agents to them ; but which
may be so linked together by cirenm-
stances, in themselves slight, aa toleave
the mind fully gatisfied that these appa-
rently isolated acts are truly parts of a
eommon whole ; thatthey havesprung
from s common object, and havein view
a common end. The adequacy of the
evidencs in prosecutions for a criminal
eonspiracy to prove theexistence of such
aconspiracy, like other queslions of
the weight of evidence, in a question for
the jury,”” Com. v. M'Clean, 2 Par.
363, 368-9. See to same effect, R. ».
Parsons, 1 W. Bl. 332: R. o. Murphey,
8C. & P. 297; R. v, Deasy, 15 Cox C.
C. 334; 1. B, v. Goldberg, 7 Biss, 175 ;
Street v, State, 43 Miss, 2; Btate v,
Bterling, 34 Iowa, 443.

3 Supra, § 1341 a; People », Mather,
4 Wend, 229 ; Den v. Jolinson, 3 Har.
(N. J.) 87; Btate v, Trexler, 2 Car. L. |
Rep. 90. See R. v. MoMahon, 26 Up.
Can. (Q. B.) 195.

+ Infra, § 1401 ; R. v, Hammond, 2
Hap. 718.
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plicity of the defendants in the preliminary stages of the offence.
Thus, on an indictment for a conspiracy to defraud by false repre-
sentation of solvency, it was held by Lord Cempbell that defend-
ants may be convicted who had no knowledge of the transactions
Which resulted in insolvency, provided they were aware of the
result, and concurred in the representations in furtherance of the
common design, even though they did so with no motive of particu-
lar benefit to themselves.! Nor does the entrance of new parties
affect the identity of a conspiracy.2 :

- § 1400. The offence of conapiracy, so it is said, js rendered com-
No overt plete by the bare engagement and association of two or
act neces-  TOTe persons to break the law, without an overt act eom-
i pleted by the conspirators;? but this must be construed
to mean a conspiracy evidenced in facts, since it is impossible to see
how a conspiracy ean be proved except by adducing facts which are
more or less overt acts, . A word or a sign i as much an overt act
a8 a battle, yet no conspiracy can be proved without proving words
or signs.” ‘But in any view the active comsent of two or more is
esgential.¢
- If any overt act be proved in the county where the wvenue is
laid, other overt acts, either of the same or others of the conspiratoi's,

CHAP. XXI] CONSFIRACY. [8 1401.

§ 1401, It was considered in the Queen’s case, that on a prose-
cution for a crime to be proved by conspiracy, general
evidence of an existing conspiracy may in the first in- .0 O
stance be received, as a preliminary step to that more discretion
particular evidence by which it is to be shown that the

Qrder of

of court.

individual defendants were guilty participators in such conspiracy ;
and that this is often neceseary to render the particular evidence
intelligible, and to show the true meaning and character of the acts
of individual defendants. In such cases the general nature of the
whole evidence intended to be adduced should be opened to the
court; and if upon such opening it should appear manifest that
subsequently no particular proof sufficient to affect the individual
defendants is intended to be adduced, it would become the duty of
the judge to stop the case ¢n limine, and not to allow the general
evidence to be reccived, which, even if attended with no other bad
effect, such as exciting an unreasonable prejudice, would certainly
be a useless waste of time.? DBut ordinarily it i3 only necessary to
prove the acts of particular defendants, leaving the question of
conspiracy to be determined by inference.?

1 Queen’s Cage, 2 Brod. & Bing. 284. party’s own act, and cannot be col-

may be given in evidence, although committed in other counties.s
If any overt act is introduced as deseriptive of the offence and
88 limiting the conspiracy charge, a variance in the statement of
the.act is fatal.® It is otherwise when the conspiracy charge is
complete in itgelf, in which case the overt act may be treated as
surplusage.” In some jurisdictions, as has been seen, overt acts are

essential to the offence.8

. 1 R. v. Esdaile, 1 P. & F. 213 8.C.,
nom. B. v. Brown, T Cox C. C. 449,
. * U. 8. v. Nunntemacher, 7 Biss. 111.
% Supra, §§ 1338, 1382: O’Connell v.
B., 11 Cl. & Fin. 155 ; 9 Jur, 25; State
v. Straw, 42 N, H. 393; Resp. ». Ross,
2 Yeates, 1; Collins », Com., 3 8, & R.
230; Com. ». McKisson, 8 Ibid. 420;
ftate v. Young, 37 N. J. L, 184;
Bloomer ». Blate, 48 Md. 521; State ».
Buchanan, 5 Har. & John, 317; Lan-
dringham v, State, 49 Ind. 186 ; State

v. Cawood, 2 Btew, 360; Alderman o, .
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People, 4 Mich. 414 ; State ». Pulle, 12
Minn. 164 ; Isaacs v, State, 48 Miss,
234. That thero must be an embodi-
ment in acts, see supra, » 1338; 1. 8.
v. Goldberg, 7 Biss, 175.
© 4 Supra, § 1341 a, and cases there
cited ; Maleahy v. R, L. B. 3 H. L,
306, _Supra, § 1388,

¢ R. ». Bowed, cited 4 East, 171. See
supra, §§ 287 et seq., 1397,

& Infre, § 1403,
T Supra, § 1382,

¥ Supra, §§ 1356 a, 1384.

Supra, § 1399, lected from the acts of others, inde-

1 R. ». Briftain, 3 Cox C. C. 76; R.
v. Blake, 6 Q. B, 126 ; Bloomer ». State,
48 Md. 521,

The authoritiez are thus noticed by
8ir J. F. Stephen, Rosc. Cr. Ev. 414:—

“It iz a guestion of some difficulty
how far it ia competent for the prose.
entor to show, in the first instance, the
existence of a conspiracy amongst other
persons than the defendants, withont
showing, at the same time, the knowl.
edge or conenrrence of the defendants,
bat leaving that part of the case to bae
subseqnently proved. The rule laid
down by Mr. Hast is ay follows: ‘The
cODRpITACY OT agreement among several
to act in concert for a particular end
must be established by proof, before
any evidenoe can be given of the acts
of any person not in the preszence of the
prisoner ; and this wmust, generally
speaking, be done by evidence of the

YOL. IL.—16

pendent of his own, as by express evi-
dence of the fact of a previous com-
spiracy together, or of a concurrent
knowledge and approbation of each
other’s acts.” 1 East P. C. 98. But it
is observed by Mr. Btarkie that in some
peculiar instances in which it wonld
be difficult to establigh the defendant's
privity withont first proving the exist-
ence of a conspiracy, & deviation has
been made from the general rule, and
evidence of the actz and. conduct of
others has been admitted to prove the
existence of a conspiracy previoua to
the proof of the defendant's privity.
2 Stark. Ev, 234, 24 ed. Bo it seems
to have been conaidered. by Mr. Justice
Buller, that avidense might bs, in the
first instance, given of a conspiracy,
without proof of the defendant’s par-
ticipation in it. ‘In indictments of
this kind,’ he says, ‘there are iwo
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§ 1402. But it needs something more than a proof of mere pas-
M . pive cognizance of fraudulent or illegal action of others

ere cog- . . :
Mzance of to gustain conspiracy.! There wust be shown some sort
:ﬁ?&uﬁis ' of active participation by the parties charged.? Of this
conspiracY.  we have an illustration in an English trial before Martin,
B., where certain wharfingers and their servants were indicted for a
. conspiracy to defraud by false statements as to goods deposited with
them and insured by the owners against fire. It was held, that evi-
dence that false stabements were knowingly sent in by the servants,
which would be for the benefit of the mastera,.and that afterwards
the servants took fraudulent means to conceal the falsehood of the
statements, with evidence that the employers had the means of know-
ing the falsehood and knew of the devices used to conceal it, was not

sufficient fo sustain the charge of a fraudulent conspiracy between

OHAP. XXL] CONEPIRACY. [§ 1404.

Thus an indictment for a conspiracy, charging the object of the con-
spiracy to be to cheat and defraud the citizens at large, )

or particular individuals, out of their land entries, 18 nob f,{;f;‘:fel as
supported by evidence that the defendants conspired to tomeare,
make entries in the land office before it was opened, or

before it was declared to be opened, or after it was opened, for the
purpose of appropriating lands to their own use and excludmg
others.! Variance as to time is immaterial ?

§ 1404. Whether, in an indictment for a conspiracy to commit a
wrong, evidence of an attempt about the same time, by . :
the same defendants, with the same or similar means, to EZ:E‘;,?;,,‘;‘;
commit a similar wrong, has been elsewhere generally g_z{',;‘i
discussed.® On the one hand, it i3 argued that such

the employers and servants.® There must be a concurrence in the
common design.* And we may alao hold that mere sympathy with
a conspiracy uot exhibiting itself in overt acts does not make a per-

gon a co-conspirator.®

§ 1403, Any material variance as to the means used is fatal.®

things to be considered : first, whether
any eonspiracy exists ;. and next, what
share the prisoner took in the eonspir-
acy.’ He afterwards proceeds, { Before
the evidence of the conspiracy can
affect the prisomer materially, it is
necesgary to make ont another point,
¥iz., that he consented to the axtent
that the others did.’ R. v. Hardy,
Gurney’s ed. vol. i. pp. 306, 369; 2
Btark. Bv. 234, 2d ed. . . . . .

“It has since been held, that the
prosecutor may either prove the con-
spiracy which renders the acta of the
congpirators admissible in evidence, or
he may prove the acts of the different
persons, and thus prove the conspiracy.
Where, therefore, 2 party met, which
was joined by the prisoner the next
day, it was held, that directions given
by one of the party en the day of their
meeting, ag to where they wera to go,
and for what purpose, were admisgible,
and the case was aaid to fall within B..
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». Hunt, 3 B. & Ald. 566, where evi-
dence of drilling at a different place
two days before, and hissing an obnox-
jous persom, was held receivable. R.
v. Frost, 9 C. & P. 12%; 2 Russ. by
Greave, 700.” See infre, § 1404.

Y Bee supra, §§ 2114, 227, 1341 a.

? Supre, § 227.

3 B. ». Barry, 4F. & F. 389.
4 R. v. Bonlton, 12 Cox C. C. 87.

5 Supra, § 211 d; State v, Cox, 65
Mo. 29; Connoughty ». Btate, 1 Wis,
169 ; People v. Leith, 52 Cal. 251,

§ R. v. Whitehonse, 6 Cox C. C. 38,
See R. v, Barry, 4 F. & F. 38%; R. »
Baunks, 12 Cox C..C. 392%; Com. v. Har-
loy, 7 Met. 506; Com. v. Kellogg, T
Cush. 473.

In R. ». Whitehouse, supra, the in-
dictment alleged that I W., C. W.,
and J. W,, being persons in indigent
gircumstances, and intending to de-
frand tradesmen who shonld aupply
them with goods npon credit, conppired

to canse J. W. to ba reputed and be-
lieved to be a person of comsiderabls
property and in opulent circumstancea,
for the purpose and with the intent of
cheating and defrauding divers per-
sons, being tradesmen, who should
bargain with them for the sale to J. W.
of goods, the property of such last-
mentioned persons, of great quantities
of such goods, without paying for the
same, with intent to obtain to them-
seives money and other profits. This,

it was held, was noi snpported by

proof that C. W, and J, W., being the
wife and daughter of 1. W., repre-
gented that they were in independent
circumsiances, their income being in-
terest of money received monthly; at
another time, when engaging lodgings,
that they were not in the habit of living
in lodgings, and that they obtained
various goods from tradesmen on credit,
under circumstances that showed an
intent to defrand, but no preoef being
adduced that those goods were obtained
by reason of any of these general state-
ments.. It was further ruled that a
count charging ihe defendants with
conspiring, by divers subile means and
false pretences, to obtain goods and

chattels from z tradesman, without
paying for them, with intent to defrand
him thereof, iz supperted by proof of
oveart acts from which a conspiracy may
be inferred, without proof of any such
false pretence ag is required in an in-
dictment for obiaining goods by false
pretences.  Ibid.

1 State v. Trammel, 2 Ired. 37%. Su-
pra, § 1306,

An averment, in an indictment for
conspiracy, that the defendants eon-
#pired to defrand A., is not supported
by proof that they eonspired to defrand
the public generally, or any individual
whom they might be able to defraud.
Com. ». Harley, 7 Met. 506. Swupra, §.
1306. .

We have already zeen that .in cases
of this class it is suofficient to prove
overt acts from which anch s conspir-
acy conld be inferred, without proof
of any techvical falze pretence. R. e,
Whitehouss, 6 Cox C. C. 38. Supra §
1364

.20, B. o Gra.ﬂ‘ 14 Blsteh 881;
Whart. Cr. Ev. 6§ 91 ef seg..

2 Whart. Cr. Ev. §§ 23 e seg.

The question in such cases is whether
the transaction proposed to be proved
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evidence is proper to show the conspiracy; on the other, that it
should be ezcluded as showing a distinet and substantive offence.
On an indictment tried before Lord Ellenborough, at nist prius,
" charging that the defendants, being persons of evil fame, and in low
and indigent circumstances, conspired together to cause themselves
to be reputed persons of considerable property, and in opulent
sircumstances, for the purpose of defranding one A. B., evidence
being given of their having hired a house in a fashionable street,
and represented themselves to ove tradesman employed to furmish
it as people of large fortune, a witness was called to show that at
different time they had made a similar representation to another
tradesman, It was objected that the evidence formed a new offence
and that the prosecutor having elected in his indictment to press a
particular charge, it was not just to epable him to spring another on
the defendants without notice. The eourt, however, admitted the
evidence, and the defendants were convicted.!
But in s later case, where the defendant was charged with con-
gpiring with other persons unknown * to cheat and defraud J. D.

and others,” and the overt acts laid were, that the defendant did-

falsely pretend to J. D. that he was a werchant named ., and did,
under color of pretended contract with J. D., for the purchase of
certain goods of « the said J. D. and others,”obtain a large quantity
of the goods * of the said J. D. and others,” with intent to defrand
“the said J. D. and others,” it was held by the judges that the
words ¢ and others,” throughout this indictment, must be taken to
mean the other partners of J. D., and not other persons wholly
unconnected with J. D., and that, on the trial of the indictment,

was part of & system with that under to show theintention of such defendant
trial. Tarbex ». State, 38 Ohio. St. in assembling and attending the meet-

581.

~ In R. v. Hunt, 3 B. & Ald. 566, it
was held that on an indictment for
congpiring and nnlawfally meeting for
the purpose of exciting discontent and
disaffection, resolotioms passed at &
former meeting, in another place, and
at which ome of the defendants pre-
gided, the professed object of whioch
meeting was to fix the meeting men-
tioned in the indictment, are admissible
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ing in question, at which he also pre-
sided.

It was further held that on proof of
systematie co-operation betwaen several
banda of rioters, the rictous misconduct
of the members of one band was ad-
missible against the members of an-
other band. Ses Whart. Cr. Ev. §§ 23
et seq. .

1 R. v. Roberts, 1 Camp. 399. Bee

Resp. v. Hevice, 2 Yeates, 114.

CHAP. XXL.]

CONSPIRACY. [§ 1406.

evidence was not admissible to show that the defendant attempied
to defrand other persons wholly unconnected with J. D.!
§ 1405, Each co-conspirator is liable for the overt acts of hisg

confederates, committed in pursuance of the conspiracy,

Co—cnnspir-
during its continuance ;? and it has been shown that each stors arc
A ible 1or

is liable in the place of an overt act.? ekch other’s

§ 1406. The declarations of one conspirator, in further-

acts.

ance of the common design, are admissible. against hig Declars-

tions of

co-conspirators, though such declarations canuot be re- coconspir-

ators ad-

ceived if made after the termination of the conspiracy, missible
nor are they admissible to prove the comspiracy. A agalnst

party acting as a decoy canuot

1 R. v, Bteel, C. & M. 337. See supra,
§ 1396.

On an indictment for a conspiracy
in inveigling a young girl from her
mother’s house, and reciting the mar-
riage ceremony between her and one of
the defendants, a subsequent carrying
her off, with force and threats, after
pheliad besn relieved on a Aabeas corpus,
was allowed o be given in evidence.
Resp. v. Hevics, 2 Yeates, 114. So
where the defendants were charged
with a conspiracy, in several counts,
alleging several conspiracies of the
game kind on the same day, the prose-
cntor was permitted to give evidence of
‘several conspiracies on different days.
R. ». Levy, 2 Stark. 458 ; but see E. ».
Steel, C. & M. 337.

* Supra, 3§ 213-247, 397; U. B. n.
Donan, 11 Blateh. 168; U. 8 v. Gold-
berg, 7 Bisa. 173 ; Collins ». Com., 38
& R. 220; Brown v. Smith, 83 I1l. 281 ;
Smith v. State, 62 Ala. 407; Jackson
v. 8tate, 54 Ibid. 234; Peden ». State,
61 Miss. 268 ; State . Jackson, 29 La.
An, 354,

? Supra, §§ 287, 1397, See Whart.
Cr. Ev. § 693.

1 Whart. Cr. Ev. §§ 698 et seq.,
where the cases are given in detail. See,
also, supra, 0§ 213-214. °‘It seems to
make no difference as to the admissi-

each other.

be regarded as a co-

bility of this evidence, whether the
other congpirators be indicted or not,
or tried or not ; for the making of them
co-defendants would give no additional
strength to their declarations an against
others. The principle npon which they
are admissible at all is, that the acts
and declarations are those of persons
united in one common design; a prin-
ciple wholly unaffected by the con-
sideration of their ‘being jointly in-
dicted. 2 8tark. Ev. 237, 2d ed., supra,
p- 88. Where an indictment charged
the defendant with conspiring with
Jones, who had besn previously con-
vieted of treason, to raize insurrections
and riois, and it was proved that the
defendant had been a member of &
chartist association, and that Jones
was algo a member, and that in the
evening of the 3d of November ths de-
fendant had been at Jones’s house, and
was heard to direct the people there
assembled to go to the race-course,
where Jones had gone on before with
opthers ; it was held that a direetion
given by Jones, in the forenocen of the
same day, to certain parties to meet on
the race-course, was admissible ; and it
being further proved that Jomes and
the persons assembled on the rasce-
course went thence to the New lon; it
was held, that what Jones paid at the
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conspirator, 8o as to make those with whom he acts responsible for

what he does.!

VII. VERDICT.

§ 1407. Two or more defendants must be joined to constitute the
offence ; and if only two are joined, an acquittal of one

quittivg a1l 18 &0 acquittal of the other, unless there-be allegation
butone de-  upg proof of co-defendants unknown? Nor can a con-

Verdiet ac-

fendant is &

geveral uc-  vigtion of one of two co-conspirators be sustained when

quittal,

" the jury do not agree as to the other.? A hugband and

wife cannot be jolned as the sole conspirators.*

New Inn was admissible, as it was all
part of the tramsaction. R. ». Bhel-
lard, 8 C. & P. 277. The letters of one
of the defendants to another have been,
under certain circumstances, admnitted
as evidence for the former, with the
view of showing that he was the dupe
of the latter, and not a participater in
the fraud. R. . Whitéhead, 1 Dow.
& Ry. N. P. 61."* Rose. Cr. Ev. p.
418. :

! Wilkisms v, State, 55 Ga. 391.

* 0’Connell ». K., 11 €L & F. 155;
K. ‘v. Thempson, 16 Q. B. 155; R. v.
Manning, L. R. 12 Q. B. D. 241 ; 51 L.
T.N. 8, 121,

* R. ». Manning «f sup. Modifying
R. v. Cooktes, 7D. &R.673: 6 B. & C.
538, : :
¢ Supra, §§ 1337-9, 1392-3; Whart.
Cr. PL. & Pr. 305. '

Where s count In an indictment
charged several defendsnis with con.
spiring together to do several illegal
acts, z0d the jury found one of them
gailty of conspiring with some of the
defendants to do one of the acts, and
guoilty of conspiring with others of the
defendants to do another of the acts,
auch finding was held bad, as amount-
ing to a finding thati one defendant.was
guilty of two conspiracies, though the
count charged only one. °Connell v.
R, 11l & F, 155, :

: 248

Upon a count in an indictment
against eight defendanis charging one
conspiracy to effect certain objects, a
finding that three of the defundants
are guilty generally, that five of them
are guilty of conspiring- to effect some,
and not guilty as to the residue, of
these objecis, iz bad in law and re-

‘pugnant ; inasmuch as the finding that

the three were guilty was a finding
that they were guilty of conspiring
‘with the other five to effect all the
objects of the conspiracy, wheress by
the same finding it appears that the
other five were guilty of conspiring to
effect only some of the ohjects. Ibid.

In a case already noticed (supra,
§ 1393), A. was indicted for conspiring
with Y. and 2., and other persons to
the jurors mnknown. The evidence
wag confined to A,, Y., and Z_, and the
jury were of opinion that A. conspired
with either Y. or Z., but said that they
did not know with which. Y, and Z.
whero thereupon both acquitted. It
was held that A, was entitled to be
acquitted alao. R.w. Thompson, 16 Q.
B.832; 6 Cox C. €. 166; RB. ». Den-
ton, Dears. C. C. 3,

As has been already seen, where
one defendant in conzpiracy dies be-
tween the indictment and irial, it is
no ground of a renire ds nove for a
mistrial, if the trizl proceeds against

CHAP, XXL]

both, no suggestion of the death being

" entercd on the record, R. v, Kenrick,

5Q.B.4%; D. & M. 2084 7 Jur- 843;
12 L. §. M. C. 135.

One of geveral prisoners indicted for
conspiracy may be tried separately,
and upon conviction, judgment may
be passed on him, slthough the others,
who have appuared and pleaded, have
not been tried. R. v. Ahearne, 6 Cox
C. C. 6.

It has been held that where three

prisoners have been jJointly indicted for -

CONBPIRACY,

[§ 1407.

8 conspiracy to murder, and. severally
pleaded not guilty, but have severed
in their challenges, and the Crown
has, consequently, preceeded t{o try
one of such prisoners; upon convie-
tion of such prisener, judgment must
follow, although the others have not
been tried ; and that the possibility of
the other prizoners beicg found mnot
guilty (althongh such a verdict would
be a ground for reversing the judg-
ment) iz not ground by itself for rever-
sal. Ibid.
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CHAPTER XX1I.

NUISANCE.,

L GEXERAL CONDITIONS.

Nuisance must be an offence
deleterious to community at
large, § 1410,

Not enough If offence is special,
§ 1411. :

Not neceseary that nuizance
should he detrimental o
health, § 1412,

Offengive trades not necessarily
indictable, § 1413,

Annoyance must be reasonably
such, § 1414. )

Prescription no defence nor re-
centness of population, § 1415,

Collateral public, advantage no
defence, § 1416,

No defence that similar nuol-
sances exist, § 1417,

No defence that thing com-
plained of has no other place,
§ 1418,

Prior conviction no defence, §
1419,

Want of evil intent iz no de-
fence, § 1420,

Nor iz good intent, § 1421,

All concerned are prineipals, §
1423,

Persons nndertaking public du-
ties liable for neglect, § 1435,

A lecense from government no
excusa for unnecessary nui-
sance, § 1434,

Nujsance must be in cansal re-
lation with defendani’s act, §
14285,

Jurlediction. 8ee supra, § 288,

II. ABATEMENT FOH.

Nujsance may be stopped by

abatemont, § 1428,
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III. INDIOTMENT,

Indiciment must conclude to
common niisance, § 1427,

Must show a public offence, §
1428,

Bill of particulars may be re-
quired, § 1429,

I¥. Proor.

Nuisance to be proved inferen-

tinlly, § 1430.
V. OrreNcES TO RELIGTON.

Whetever shocks the common
religions pense j8 8 nuiesnce,
§ 1431,

Unneceezary labor on Sunday a
statutory offence, § 1431 4.

Limitations as to the kind of
labor, § 14810,

Necessary occupations excepted,
§ 1481 ¢.

VI. OrFENCES TO PUBLIC DECENCY.

Whatever shocks publie decency
is indictable, § 1433,

Indecent treatment of dead body
indictable, § 1432a.

Noise and jndecent conduct on
public streets, § 1432 b.

VII. OrTENCES TO HEALTH.

Whatever islikelyto generate dlz-
esse may he a nuisance, § 1453,

Aag in case of expoesure of putrid
or fnfections food or drink, §
1434,

But mere unwholesomeness is
not sufficient, § 1435,

And so as to communication of
diseases, § 1436.

VI1II. OPFENSIVE INDUBTRIES,

Nuisances when In populous
places, § 1438,

And so in city limits, § 1439,

CHAP. XXIL]

‘Whether such industry must re-
cede in other cases, je & ques-
tion of expediency, § 1440.

IX, EXPLOSIVE AND INFLAMMABLE

CoMPOUNDS,
Must be ecarefully kept, § 1441.
X, NuisaNcES OF PERsONAL DEPORT-
MENT. i
Common seolds are indictable at
common law, § 1442,
And so of common hrawlers, §
1443,
And so of common barrators.
Common thieves, § 1444.
And so of eavesdroppers, § 1445,
And so of pereons habitually and
opeoly lewd, § 1446,
And =0 of common drunkards,
§ 1447.
And so of false newsmongers, §
1448,
XI. BawDY, DISORDERLY, AND Trp-
PLING-HGUSER.
Bawdy-house and disorderly
houee indictable at common
law, § 1449.
Enough If facts constituting nul-
sance be averred, § 1450,

Character of house to be proved.

inferentially, § 1451,

Bad reputation of visitors admis-
elble, § 1452,

Ownership to be proved inferen-
tially, § 1463,

Tippling-houses indictable szt
common law, § 1454,

Married woman indictable for
kecping bouse, § 1455,

Proof of general nuisance is
enough, § 1456,

Offence nesd not be Tueri cowsa,
§ 1457,

A room or a tent may be a
“ house,” § 1458, .
Letting houwse of ill-fame indiet-
able at common law, § 1459,
Cognizance of objeet suffictent,

§ 1480.
XIL GaMEs,
Scandalous or disorderly games
mre indictable, § 1461,
Bo of bowling-alleys when disor-
derly, § 1462, '

NUIBANCE.

Bo of billiard roomns, § 1463.

80 of public speltacles, § 1464,

* Gaming when public may be in-
dictable, § 1465.

Gaming js staking ou chance,
§ 1465 a.

Made indictable by statute, §
1465 5.

Also made indictable by what-
ever excitea a disturbance, §
1465 ¢c.

Also by involving minors, §
1465 4.

In pleading statutory requisites
must be followed, § 1466,

Evidencoe 1s inferential, § 1467.

Betting a statutory offence, §
1467 2. _

XII1. ExrosurE oF PrRrsoN.

Indecent exposure of person a
nuisance, § 1468,

Publicity must be averred, §
1469,

Place must be open to publie, §
1470. .

Intent to be inferred, § 1471,

To be & nuisance there musi be
witnesses, § 1472,

X1V. OssreucTiNg MIGHAWAYS AND
STREAMS.

Obstructing road on which pub-
lic has right of way is indfct-
able, § 1473,

‘Whatever interferes with travel
ie an obstruction, § 1474,

Preseription 18 ne defence, §
1475, -

Unlicensed or exeesaive obstrue-
tlon hy railroad may be indict-
able, § 1476, .

Nuisauce to obstruet or pollute
public waters, § 1477.

Coltateral benefit no defence, §
1478, :

Not necessary that tide should
flow, § 1479,

Indietment may li€ for obstruct-
ing figh, § 1480, )

Wharf may be a nuisance, §
1481.

And so may docks, § 1452,

And so may oyster-beds, §

- 1488,
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Licenzs no defence to neglirent Indictment must aver duty, §
obstriction, § 1484, 1486,

Neglect in repairing roads may Court may compel repair by fine,

be Indictable, § 1185. § 1487.
: Abatement, § 1488.

I. GENERAL CONDITIONH.

§ 1410. WHATEVER openly outrages decency, or is injurious to
Nulsance  Public morals or public health and comfort, is a common
must be.  noigance, and a misdemeanor.at common law. It is not
an offence
td:l:;e;;ﬁ necessary that all members of the community should be
nity at, affected by the nuisance, nor is it a defence that there
large. were some persons by whom the nuisance was approved.l
It is enough if the liberty of all members of the community be
abridged by their being precluded from approaching without risk
the thing complained of.? In other words, it is no defence that I
might avoid being offended by a nuisance, if my liberty would he
abridged by my having to avoid it.

CEAP: XXIL] NUISANCE, [§ 1412,

Hence it i3 not a nuisance to dig and forcibly keep up, within a
neighbor’s inclosure, a pit.which exposes Fiim to Ela.nger Not caough
as he goes to and fro on his own soil. It is a nuisance, if offence1s
however, to dig & pit in front of that neighbor’s house, *Peclél
in the public road, so as to imperil all persons passing and repass-
ing. So for a man to make a noise on a particular occasion before
a limited audience is not indictable ; but it 15 otherwise if he make
loud noises continmously and habitnally to the disturbance of the
citizens at large.! The offence must be in a populous neighborhood,
or in a place sufficiently contiguous to a public highway, to affect
persons passing and repassing.® In other words, a nuisance, to be
indictable, must have within its range either the community gene-
rally, or those persons passing and repassing on a public road, or
chancing to be on public resorts.?

§ 1412, It is not necessary, in order to make an alleged nuisance
indictable, that it should be detrimental to public health. .

It 12 sufficient for this purpose if it be generally offensive ;ﬂu?;:’l:::

§ 1411. The offence must not be confined to individuals, but
must have within its range the community or vicinage as a class.

! Com. v. Harrig, 101 Mass, 29,

t See Com. v. Webb, 6 Rand. (Va.)
726 ; Hackney v. State, 5 Ind. 494;
Brooks v. State, 2 Yerg. 482 ; State v,
Baldwin, T Dev. & Bat. 195; Phillips
v. Btate, ¥ Baxt. 151,

The definition in the English Draft
Code of 1879, 8. 150, is a9 follows :—

*“ A common nuisanee is an unlawful
act or omission to discharge a legal
duty, which act or omission endangers
the lives, safety, healih, property, or
eomfort of the public, or by whick the
public are cbatrueted in the exercise or
enjoyment of any right common to all
her majesty’s snbjects.

¢ Every one shall be guilty of an in-
dietable offence, and shall be liable
upon conviction thereof 0 ome year’s
imprisonment, who commits any com-
mon nuisance which endangers the
lives, safety, or health of the publie,
or which injures the person of any in-
dividual.
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** Any one convicted npon any fu-
dictment or fnformation for any com-
men nuisance other than those men-
tiomed in the preceding section shall
not be deemed to have committed a
¢riminal offence ; but all such proceed-

ingy or judgments may be taken and

had as heretofore to abate or remedy
the mischief done by such nuisance to
the public right.

* Every one ghall be gunilty of an
indistable offence, and shall upon con-
viction thereef be liable to one year’s
imprisonment with hard iaboer, who
knowingly and wilfully exposes, or
causes to be exposed, for sale, or has
in his possession, with intent to rell for
human food, artieles which he knows
to be unfit for haman food. (See infra,
§ 1434.) Every one who i3 convicted
of this offence, after a previous eonvie-
tion for the same offence, shall be lia-
ble- 0 two years’ imprisonment with
hard labor.”

to the sensea of smell or of hearing, so far as CONCETNS be detri-

mental to

the public at large, or if in any other way it produces s
general phyaical discomfort.? Following this distinction beali.
it has been held indictable to start or continue—

1 R. ». Smith, 1 Stra. 704; Btate ».
Haines, 30 Me, 65; Com. ». Harris, 101
Mass. 20 ; Com. r. Bmith, § Cush. 80;
Bankus v, Btate, 4 Ind. 134.  Iafra, §§
1449, 1465.

# R. v. Pappinean, 2 8tr. 686; R. =.
White, 1 Burr. $33; Com. ». Webb, 6
Rand. (Va.) 726.

In Com. ». Harris, 101 Mass. 28,
where the indietment was for s nui-

pance in making a moise on a public

street, it was said by Chapman, C. J.,
that ‘“ the act must be of such a nature

as tends to annoy good citizens, and

does in fact annoy such of them as are
present and not fuvering #.°' On the
other hand, a complaint that the de-
fendant rang a church bell and an-
nounced that P. was dead and was to
be buried the next day, which was

i

untrue, to the annoyance of P. and
his family, does aver a criminal offence.
State ». Riggs, 22 Vt. 321.

% Ibid. ; Com. v, Smith, 6 Cush. 80;
Com. ». Oaks, 113 Mass. 8; State v,
Wright, 6 Jones (N. C.), 25; People
v. Jackson, 7 Mich. 432; State w».
Bchlottman, 52 Mo. 164, and infra, §§
1472-3.

tR. v. Neil, 2 C. &P, 485; R. ».
White, 1 Burr. 333; State . Riggs, 22
Vi. 321; Com, ». Smith, 6 Cush. 80 ;
Btoughton ». Baker, 4 Mass. 522 ; Com,
v. Brown, 13 Med. 365; Com. ». Har.
ris, 101 Mass. 2% ; People », Cunning-
ham, 1 Denio, 624 ; Lansing v. Smith,
8 Gow. 146 ; State v, Wetherall, 5 Har- -
ring. 487; Ashbrook w, Com., 1 Bush,
139 ; Hacknay o. State, § Ind. 494;
State ». Rankin, 3 8. C. 438. T
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§ 1412.] CRIMES, {BoOK 1T,

(1) A swine-yard or even a pig-sty in a eity ;!

(2) A tanpery in a city ;?

(3) A petroleum manufactory in a eity ;3
(4) Blaughter-houses in a city or in a closely settled neighbor-

hood ;¢

(5) Tallow chandlery in & closely populated neighborhood ;®

'(6) Storage of gunpowder and ofher explosive compounds in
such a way as to imperil or even terrify the community ;*

(7) Noises, when made in such a way as to harass the com-

wmunity ;7

1 R. v. Wigg, 2 Balk. 460; 2 felw.
K. P. 2362; Banting ». Page, L. R. 8
Q. B. D. 97; 46 L. T. 739; Com. v,
Vansickle, Brightly, 26 ; 4 Cr. Reec. 26.
(Infre, § 1437) ; Lawrason v. Panl, 11
Up. Can. (Q. B.) 537.

In State v. Kaster, 35 Jowa, 221, the
indictment charged that the defendant
“unlawfully and injuriousty did erect,
continue, and nse & certain inclosure
or pen in which ozttle and logs were
oonfined, fod, and watered, and the
excrement, decayed food, slop, and
other filth were retained,” whereby
were oocasioned * noxions exhalations
and offensive smells greatly corrapting
and infecting the air ; and other annoy-
ances dangerong to the health, com-
fort, and property of the good people
residing in that immediate neighbor.
hood,’ ete, The prosecntion offered
evidence that the neise made by hogs
in eaid peps was very great and annoy-
ing at night to persons residing in that
neighborheod. It was rauled by the
Suopreme Court that while the evidence
offered was not admissible under the
general charge of ** other annoyances,’*
it waa admissible as constituting a part
of the facts connected with the nujsance

" charged, and also as corroborative of

the fact that hogs were kept in the pen

&t night, It was further held, in eon-

formity with the law hereaftor ex-

pressed (infra, § 1416), that in a prose-
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ontion for nuisanoe, the defendant will
not be permitted to show that the pnlb-
lic benefit resulting from his acts is
equal to the public inconvenience.

* State v. Trenton, 36 N. J. L. (7
Vroom} 283.

2 Com. v. Kidder, 107 Mags, I88.
Infra, § 1441,

¢ R.v. Watta, 2C. & P. 486; Com.
v. Upton, 6 Gray, 473; Taylor ». Peo-
ple, 16 Tark. C. R: 347; Phillips ».
State, 7 Baxt. 151. Buat to make a
slanghter-house, when not in a eity, a
nuisance, the offensivencss must be
permanent, not merely occasional and
fortuitous. Fey ». Whitman, 100
Masa. 76; Phillips ». Btate, w sup.

3 Bliss ». Hall, 4 Bing, N. C. 183; 5
8cott, 500,

§ Infra, § 1441. As to gunpowder,
under statute, see R. ». Mutters, 1 B,
& A. 362, Supra, § 919; Webley ».
Woolley, L. R. 7Q. B. 61; Elliott ¢. Ma-
jendie, Ibid. 429. Holding gunpowder
by a carrier in a warchouse for tempo-
rary custody until forwarded to coantry

consignees i3 not having or  keeping

gunpowder under the statute. Biggs
v, Mitchell, 2 B. & 8. 523, See infra,
§ 1413.

T Infra, § 14325 ; Sturgess ». Bridg-
man, L. R. 11 Ch. D. 882 ; Inchbald v.
Robinson, L. R. 4 Ch. 388; Com. ».
Harris, 101 Masa. 28. Cortinuons
gereening coal in a publie plaes in a

OHAP, XXIL]

NUISANCE. [§ 1412,

(8) Nozious vapors affecting the air of a populous reighborhood ;!
(9) Continuous smoke producing discomfort in the neighborhood ;3
(10) Offensive continuous manufacture of manures and fer-

tilizers ;¥

(11) Dams in such a way as to threaten danger to persons living

in the immediate neighborhood ;

(12) Dairies in a city when they *emit noxious and offensive ex-
halations and odors” to the annoyance of the neighborbood ;°
(18) Buildings projecting in such a way as to expose travel]ers

to danger ;*

(14) Taverns, theatres, and shows which induce idlers and
vagrants to collect at certain places on thoroughfares, annoying
passers by and disturbing the neighborhood ; both those who pro-
mote the throng and those who wilfully join in it being indictable.?

(15) Dogs, which from their bad temper or mischievousness may
annoy travellers or frighten horses, though they may not be actually

feroctous.®

On the other hand, it has been held not indictable to place in a

city or populous neighborhood—

(1) Stables, when not conducied with such negligence as to pre-
judice public health, even though the value of property in the imme-
diate vicinity may be depreciated, and immediate neighbors may be

populous neighborhood s a nuisance.
Com. », Mann, 3 Gray, 213. And a0
of excessive noise of steam hammers in
tolling mill near houses. BSeott v. Firth,
10L. T, 240; 4 F. & F. 349.

1 Shotts Iron Co. ». Inglis, 7 App.
Ca. 518 (H. L. Ho.); Crump v, Lam-
bert, L. R. 3 Eqg. 409.

£ Beo Cooper v. Wooley, L. R. 2 Ex.
88; Rich ». Basterfield, 4 C. B. 783; 2
C. & K. 25%; Bimpson r. Bavage, 1 C.
B. N. 8. 347. Bmoke, even without
noige or noxions vapors, may by itself
be a nuisance. Crump v. Lambert, L.
R. 3 Eq. 409,

§ Malton Board-». Farmers’ Manure
Co., L. B, 4 Ex. D. 310.

¢ Btate v, Close, 36 Iowa, 570; Dong-

lass v. State, 4 Wis. 387. Iufra, 8§
1473 ¢t seq.

6 State v. Boll, 59 Me. 321.

¢ Grove v. Fort Wayne, 45 Ind. 429,
See Garland ». Towne, b5 N. H, bb;
Meyer v. Matzler, 581 Cal. 142; infre, §
1474, for other cases.

T Infra, §§ 1475 of seq.; Bankus ».
State, 4 Ind. 114. Bee Walker w.
Brewster, L. R. 5 Bg.’'25; 17 L. T. N,
3. 135; Lippman ». South Bend, 84
Ind. 276. As to theatres, sees more
fully infra, § 1435. Astogaming tables,
sae infra, § 1465 c. ’

® Brill ». Flagler, 23 Wend. 354 .
King o. Kline, 6 Barr, 317. As to
abatement in such cases, see infra, §
1428, ' .
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§ 1414'] CRIMES, [BoOOK II,

annoyed by the kicking and stamping of the horses,' though it is
otherwise as to stables conducted with unnecessary offensiveness ;3
(2) Brick-kilns, unless managed in such a way as to be speciall_’y
offensive ;3 though burning bricks in a populous place so as to offend
and annoy.the neighbors is a nuisance.* But brick-making is not
per se indictable as a nuisance.®
(3) Gas-works, when essential to a city, and when conducted
with proper care.®
§ 1413, In discussing the question of nuisance in such cases, the
Offensine gegree of populousness is to l.le taken into consideration,
trades ot ome trades are per se offensive ; yet they are necessary
Wy to the community, and must be carried on somewhere.
But where? The distincton heretofore alluded to is
he.re to be applied. For conducting such trades in secluded and
thinly populated districts no indictment lies? But a gunpowder
manufactory, not a nuisance per se, may become so when placed

CHAP. XXIL] NUIBANCE. : e (§ 1415,

in & community almost unanimous, of & small outspoken minority is
very distasteful, and such minority may readily be regarded by the
majority as a nuisance, deserving of condign chastisement. The
keeping of kerosene, also, by individuals in & populous neighbor-
hood may to some persons be a cause of avxiety; and so may the
retention in a family of persons prostrated by.a virulent contagious
disease. But in all such cases it is necessary, in order to convict, that
the annoyance complained of should be substantial, and needlessly
inflicted. If the grievances of the prosecutors be sentimental or
speculative,'—if the defendant in the aci complained of be simply
exercising a constitutional right,—then, no wmatter how much he
may offend the community, process of this kind cannot be used for
his correction.?

§ 1415, No length of time legitimates a nuisance;® and, in faet,
time, by bringing an accession of population to a particular district,

in a populous neighborhood.?

§ 1414. Tt is-not enough for a thing to be annoying to the com-

Annoyance

munity, but it must be reasonably so. Gas, for instance,

mustbe  ©on ite first introduction, was declared to be deleterious
ressonably  to the health of the community, and in some commuaitics

steam railways were at one time so offensive to particular
local anthorities, that attempis to prosecute them as nuisances were
not infrequent ~ So, in times of high political feeling, the presence,

! Bhirag v. Olinger, 50 Iows, 69
Harris ». Brooks, 20 Ga. 537 ; Laurason
v. Paul, 11 Up. Can. (Q. B.) 537.

? Aldrich v. Boward, B R. 1. 246;
Dargan v. Waddell, 9 Ired. 244; Bur-
dett v. Bwenson, 17 Tex. 488, Infia,
§ 1437. That a nuoigance in keeping z
stable in suck a way ag to annoy and
disturb an immediate neighbor may be
restrained, ses Ball v. Roy, L. R. & Ch.
467; Broder v. 8aillard, L. R, 2 Ch. D.
892,

¥ Hockenstine’s App., Y0 Penn, St.
102. ’

_ ¢ Bamford v. Tornley, 3 B. & B. 62;

overrnling Hale #. Barlow, 4 C. B. N.

8. 334 ; Carey v. Ledbitter, 13 Ibid. 470.
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5 Wanstead Board v. Hill, 13 C. B.
N. 8. 478,

§ Infra, § 1440,
. 7 8ea R. v Cross, 2 C. & P. 483; R.
v. Carlisle, 6 Ibid. 636; R. ». Watts,
M. & M. 281; Ellis v, State, 7 Blackf,
534. . .

¥ Anonymong, 12 Mod. 342; Wier's
Appeal, T4 Penn. Bi. 230. Bee State
v. Hart, 34 Me. 36; People ». Bands, 1
Johna, 78 ; Bradiey v. People, 56 Barh.
12. (Infra, §.1441.) That storage of
small gqnantitier of gunpowder is not
by itwelf an offence, see Heag v, Lichi,
16 Hun, 257, See supra, § 1412,

' Hee Scott v. Firth, 4 F. & F. 340,

® Infra, § 1428,

s 1 Hawk. bk. 1, ¢. 32,8 5; Weld
v. Hornby, 7 Eaat, 199 R. ». Crosz, 3
Camp. 227; Hilioison ». Peetham, 2
Bing. N. C.134; Bliss ». Hall, 4 Ibid.
185 ; State r. Falls Co., 49 N. H. 240;
Com. ». Tucker, 2 Pick, 44; Com. v.
Upton, & Gray, 473 ; Mills v. Richards,
9 Wend. 315; Dygert v. Bchenck, 23
Ibid. 446; People v, Cunningham, 1
Denio, 524 ; Taylor v. People, 6 Park.
C. R, 347; People v. Mallory, 4 Thomp.
& C. 567 : Com. ». Alburger, 1 Whari.
469 ; Philadelphia’s App., 78 Penn. 8t.
33; Ashbrook v». Com., 1 Bush, 139,
Elkins v. State, 2 Humph. 543 ; Dong-
lass ». State, 4 Wia. 387; State w.
Phipps, 4 Ind. 515 ; State v. Rankin,
8 8.0. 438 R. v, Brewster, 8 Up. Can.
(C.P.) 208. Bee, however, Allegheny
». Zimmermaun, 95 Penn. 8t. 287,
cited infra, § 1474; and see Wood on
Nuisanece, § 724.

Tt ia a publie nuisance fo place a
wooil-stack in the street of a town be-
fore & house, though it iz the ancient
usage of the town, and leaves snfficient

room for passengers, for it is against
law to prescribe for a nuisance. Fow-
ler . Sanders, Cro. Jac. 446. In-one
gase, however, Lord Ellenborongh
ruled that length of time and acquies-
cence might excuse whai might other-
wise be a common nuisance,” Upon an
indictment for obstructing a highway
by depositing bags of clothes there, it
appeared that the place had been used
as a market for the sale of clothes for
ahove twenty years, and thai the de-
fendant put the bage there for the
purpose of sale. - Under these cireum-
stances, Lord Ellenboreugh gaid, that

- after iwenty years’ acquiescence, axd

it appearing to all the world that there

_was amarket or fair kept at the place,

he could not hold & man to be criminal
who came there under a belief that it
was such a fair or market legally in-
stituted. R, ». Smith, 4 Hsp. 111"
Ruosooe’s Cr. Ev. p. 798. |

As to how far steam.printing works,,
by working the machinery 80 a& 1o
produce a greatly increased vibration
and noige, may become a nuisance, see
‘Heather v. Pardon, 37 L, T. 393, -
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§ 1415 CRIMES, : [®BoOK It

when such district is set apart by the State as a village or city,
may make a thing & nuisance ultimately which was not a

FPreserd . . e . . .
Hon aode. TUiSANCE 3n its inception,! though it may not so operate
fence, %' as to a district not 8o set apart, and in respect to which

hessof  the movement of settlement is capricious and specula.
population. . - . .

tive.? But it 18 otherwise, even as to a district not set
.apart as a village or city, when the progress of population towards
the objectionable structure is in obedience to the fixed laws of
expansion of population. Hence, in the latter case, it is no defence
that a nuisance was erected in a comparatively secluded place, re-
mote from habitations, and that the complaining parties subsequently
voluntarily built within the range of its noxious odors? FEven a
charter, granted before the site became populous, may fail to pro-
tect.* At the same time, when a question of the dedication by the
owners of a particular spot to a pariicalar purpose arises, lapse of
time may be used to sustain such dedication.®

- CHAP, XX11.} NUISANCE, [§ 1417,

§ 1416. A mere volunteer, st,artmg an ent.erpnse for hie own
benefit, cannot, if prosecited for nuisance proved to arise Collateral
from such enterprise, set up collateral benefits to the public ad-
community arising from his act.! Eminently is this the Jantags no
case with stoppages of public highways or navigable
gtreams. These are sacred to public use ; and no one can justify
himself in choking them by reason of general benefit to the com.
munity collateral to his act.? But it is otherwise with works of
public improvement constituted or anthorized by the St.ate.. They
may work injury to particular neighborhoods ; e. g., & railroad may
take away the business of a country town on the line, or a canal
basin may breed local malaria ; but these special injuries cannot be
treated as public nuisances, and as sach indicted.2 When, however,
the managers of such roads by negligence engender a nuisance, an
indictment lies.* It has been also held that municipal authorities
are not indictable for a nuisance in cauwsing vapor and smoke to
arise from burning infected clothing and bedding, the object being

1 Douglass v. Btate, 4 Wis. 387. to the vacant gronnd beyond the im-

Thus, in Com. v. Vansickle, Brightly,
89 {4 Clark, 104}, which was an indiet-
ment for maintaning & large establish-
ment for pigs in the limita of the old
city of Philadelphiz, Judge Sergeant
properly charged the jury that though
when the establishment was first
opened it was not a naisance, it be-
came 80 when population gathered
largely in that neighborhood.

2 “If a noxious trade is already
eatablished in a place remofe from
habitations and public reads, and per-
sons afterwards come and build houses
within the reach of its noxions effects ;
or if & public road be made so near it
that the carrying on of the trade be-
eoms A nnizance to the persons nsing
the road ; in thase cases, the party is
entitled to continue his trade, becanse
it was legal before the erecting of the
honses in the one case, and the making
of the road in the other. Per Abbott,
C. J., R. v, Cross, 2 C, & P. 483.” See
Eilis v. State, 7 Black{. 534,

“t As the city extends, such nuisances
(slanghter-houses) should be removed
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mediate neighborhood of the residences
of citizens. This publie poliay, as well
a8 the health and comfort of the popu-
lation of the city, demands.” Brady e.
Weeks, 3 Barb. 157,

# Crunden’s Cage, 2 Camp. 89; R.v.
Watts, M. & M. 281; Blisz », Hall, 4
Bing. N. C. 183; 5 Seott, 500 ; Com. »
Upton, 6 Gray, 473 ; Taylor v. People,
6 Parker C. R. 347 ; Com. v. Vansickle,
Brightly, 69; 4 Clark, 104 : Philadel-
phia’s Appeal, 78 Penn. St. 33; Ash-
brock ». Com., 1 Bush, 139; though
see R. v, Newlle, Peake (N. P ) 9L

+ Pertilizing Co. 1. Hyde Park, 97 U.
8. 659. See Patterson v. Kentuoky, 97
7. 8. 501,

5 R.v. Petrie, 4 E. & B. 737, See R.
% Allan, 2 Up. Can. Q. B. (0. 8.) 97. ~

““ The effect of time in legalizing a
nuisance’ ., . , “ hasnotin itself
that effect, but the fact that a given
state of things is of very long standing
may be evidence that it is nof, in fact, a
nuisance. Bee cased in 1 Russ. Cr. 421,

442. The view taken by the criminal

law commissioners i8 rather different.

to check the spread of an epidemic diseage.?

§ 1417. Nor is it a defence that nuisances, equally

No defence

objectionable with that under indictment, have been thatsimilar

nrisances

tolerated by the public authorities.® coexist.

See Tth Rep. p. 5%." BSteph. Dig. C.
L, art. 176,

Ag to the cessation of & right to nse s
public foot-way as a drive-way, see R.
v. Chorley, 12 Q. B. 515: 3 Cox C. (.
367. Cf. Bliss » Hall, 4 Bing. N. C.
183; 5 Beott, 500,

As to inference to be drawn from
long acquiescunce, see Gaunt v, Fin-
ney, L. B. 8 Ch. 8; Heather ». Pardon,
37 L. T. 393; Gullick », Tremlett, 20

"W. R. 358; and ecmses cited in New’s

Fisher’s C, L. Dig. tit. * Nuisance, IL

That a preseriptive use for less than
twenty years will not be a defence in
& civil suit, see Elliotson v, Feethans,
2 Beott, 174; 2 Bing. N. C. 134 : Flight
v. Thomas, 2 P. & D, 531; 10 A. & E.
590.

L R. v. Betts, 16 Q. B. 1022; Com.
v. Vansickle, Brightly, 69 ; Caldwell's

voL. 1.—17

Case, 1 Dall. 150; State »r. Kaster, 35
Towa, 221; State v. Rankin, 3 8, C
438.

? R, v Ward, 4 Ad. & EL 384; R. v.
Morris, 1 B. & Ad. 441; BR. ». Tindal,
6 Ad. & El, 143; Com. » Belding, 13
Met. 10,  Bee R. v. Russell, 6 B. & C.
566, where the question was disecunssed
at large, and Steph. Dig. C. L. art.
176.

3 Com. ». Reed, 34 Penn, St. 275,

1 Del. Canal Co. v. Com., 60 Penn,
Bt. 867. [Infre, § 1424,

& State ». Knoxville, 12 Lea, 146.

& Crossley v». Lightowler, L. R. 2
Ch. 478; People v. Mallory, 4 Themp.
& C. 567 ; Franeis ». Schoellkopf, 53 N.
Y. 152; Dennis r. Btate, 91 Ind. 291 ;
Robinson ». Bangh, 31 Mich. 200;
Douglass v. State, 4 Wis. 387.
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§ 1422)) CRIMES, [Bovk 11.

No defence  § 1418. Many necessary trades—e. g., gunpowder
t‘;ﬁptlhaliflged' making—have particular places assigned to them by the
g{ht::_spil:: ., authorities. It is, however, no defence that the nuisance

complained of, though necessary, has had no such place
asgigned to it. It wmay be no nuisance if carried on in a seques-
tered site. It may become s nuisance When it exposes a large
population to anxiety and risk.!

§ 1419, As each period in which a nuigance is continued exhibits
Priorcon. v distinct offence, a prior acquittal or conviction for the
¥ictiou 1o mait{ten-ance of 2 nuisanee is no bar to an indietment for

continuing the nuisance on a subzequent day?

§ 1420. As the ohject of the prosecution is to remove an injury

to the public with which the intent of the defendant has
No defence pothing to do, his intent is irrelevant? As illustrating
Jvas no evit this may be given the cases elsewhere cited,® where the
prineipal is held responsible in this form of action for the

servant’s megligence.

CHAP, XXIL}] NUISANCE. [§ 1428,

sets up as a defence that he acted only for another, who is the real
principal and manager of the enterprise, controlling it, and enjoying
its. profits. But the agent is nevertheless lieid responsible! if he
have in any sense a control over the place or thing from which the
nuisance arizes.” The converse also is true, that the principal is
indictable for the acts of his agent, performed by the agent within
the orbit of his delegated office.* And if he share the profits, he is
penally responsible for his agent’s acts creating & nuisance within
the range of employment, though these acts were done without his
knowledge and contrary to his gemeral orders.* Dut a principal is
not indictable for a collateral nuisance by a contractor;® and a
landlord is not responsible for a tenant’s. nuisance that he could not
have removed.® The cccupier in such case is responsible.”.

§ 1423. Neglects and omissions, as has heretofore been shown,®
are virtually commissions ; for he who undertakes to do a thing and
neglects or omits bis duty does the thing wrongfully. But to make
a neglect or omission indictable for a nuisance produced by it, it is

§ 1421. Nor is it a defence that the intent was to benefit the
Gool . Community.® . If the act be a nuisance to the community,
tent no the question of intent is irrelevant, and evidence of good

defence. . L. B
intent is immaterial.®

Nor 18 lueri causa essential ?

§ 1422. That all parties concerned, whether agents or organizers,

All eom-

are principals, follows from the familiar doetrine that in

cerned are  misdemeanors sll are principals.® To nuisance this doe-

principals.

* State ». Hart, 34 Me. 38. See
Wier’s Appeal, 74 Penn. St. 230. Supra,
§ 1413,

T Whart. Cr. PL. & Pr. § 475; Beck-
with v, Griswold, 29 Barb. 2% ; People
v. Townsend, 3 Hill (N. Y.}, 479.

¥ Bee Chute », State, 19 Minn, 271.
Supra, § 119.

4 Supra, § 247; wfra, § 1422; B. 0.
Stephens, L. B, 1 Q. B. 702; Toops v.
Htate, 92 Ind. 13.

8 Bee Htate v, Portland, 74 Me. 208,

S R, v. Ward, 4 Ad. & El. 384. Sec
mupra, §§ 119, 1416.

7 In Jennings v. Com., 19 Pink. 80,
it was doubted whether lucrd cauia is
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trine has been frequently applied in cases where an agent

essential to the offence ; but that it is
not, is now settled in all cases of nui-
sance. Com. v. Ashley, 2 Gray, 356.
Infra, § 1459,

" Supra, §§ 223, 246 ; Com, r. Mann,
4 Gray, 213; Com. v. Gannett, 1 Allen,
%7 : Com. v. Tryon, 99 Masg, 442; Com.
v. Kimball, 105 Ibid. 465 ; Stevens v,
Peuple, 87 111. 587; State v. Potter, 30
Iowa, 587. R. v. Stannard, L. & C.
249, cited fnfra, §§ 1459, 1460, appa-
rently conflicts with R. v. Medley, 6 C.
& P. 292, and other cases notieed supra,
6§ 135, 341, 1422 and with the gene-
ral rule that all concerned in & mis-
demeanor are principals.

1 Com. v. Park, 1 Gray, 553; Com.
v. Nichols, 10 Met, 258; Lowenstein
7. People, 54 Barb, 299; Com. ». Gil-
leapie, 7 B. & R. 469; State v. Bell, 5
Porter, 365; Thompsen v. State, b
Humph. 138; 2 Ibid. 399; Btate »
Matthis, 1 Hill (8. C.), 37; Com. ».
Major, 6§ Dana, 203, Bee supra, §§ 247,
341,

% Supra, § 279; R. v. Williams, 1 -

Balk. 384 ; 10 Mod. 63. * We do not
think that the mirdemeanor of unlaw-
fully selling, committed by a servant,
pan he said as a maiter of law to
amount to maintaining a nuisanece, un-

less he has assumed & temporary com-
trol of the premises, or in seme other

way emerged from his sabordinate
position to aid directly in maintaining
it.” Holmes, J., Com. v. Churchill, 136
Mass. 1561,

2 Supra, §§ 247, 248 ; R. v. Stephens,
L. R. 1Q B. 702; 7 B & 8. Ti0;
Taberville » Stampe, 1 Ld. Raym.
264; Com. v. Nichols, 10 Met. 258;
State v. Abrahams, 6 lowa, 117.

¢ R. p. Stephens, L. B. 1 Q. B. 702;
R. v. Medley, 6 U. & P. 202. Bee supra,
§§ 246-8, .

& Seo Saxby v. R. R, L. R. 4C. P.
19§; Peashey v. Rowland, 13 C. B.
182 Rllia v, Sheffield Gas Co., 2 El. &
B. 767; St. Helens Works v». Bt.
Helen’s Mayor, L. R. 1 Ex. D. 186.
Supra, §§ 247, 1420.

A landlord is responsible for what-
ever he eansed or conld prevent, James
». Harris, 35 L. T. 240. Bee Gaudy ».
Jutter, 5 B. & B. '78: and see infra, §
1459 ; supra, § 1422 ; Nelson ». Brew-
ery Co., L. R. 2C. P, D 311.

That the ocoupier, having control of
& house in which there i & noxious
drain, i3 the party responsible, see

‘Russell v. Shenters, 2 &, & D. 573; 3

Q. B, 449,
% Hes Rich v. Basterficld, 4 C. B.
%783 ; Pretty v. Bickmore, L. R..8 C. P.

‘201,

7 Broder v. Saillard, L. R. 2 Ch. D.
692,
% Suprae, §6 125 ef seq.
; 059
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g:m:;— essential that the neglect or omisgion should have been

pablic di- by one undertaking specially to discharge the particular
able for  duty! When such a duty is thus neglected, and a nui-
meglect.  gapce is thereby produced, an indictment lies.?

§ 1424. Lawful authority to do a particular thing is no defence
y " to an indictment for doing such thing so negligently or
from gov-  badly as to create a nuisance.' But if the license be
excuse for  Strictly followed, and a nuisance results, no prosecution
sarynan.  can be maintained, where there is no negligence or excess
&ance. alleged on part of the defendant.* Hence a gas com.
pany, duly chartered by an. act of legislature to supply gas to a
city, cannot be convicted of nmisance when the acts complained of
_were necessary to the exercise of its trust, and were performed
carefully and judiciously.® The same distinction applies, mutatis
‘mutandis, to railroads.® Specific legislative authority will proteet
a railroad from prosecution in occupying roads and rumning trains.?

§1425. A defendant is not liable for a nuisance unless it is a

_natural and ordinary consequence of his conduct.? Hence it has

OHAP. XXIL] NUISAKCE. [§ 1426,

been ecorrectly held tha,tl a party 18 not guilty of a public. Eﬂsﬁfm

nuisance, unless the injurious consequences complained of causal rela-
are the nataral, direct, and proximate result of his con- on i
duct. If such consequences are caused by the culpable &¢*

acts of others so operating. on his acts as to produce the injurious

consequences, then he is not liable.!

II. ABATEMENT FOR.

§ 1426. Iﬁdependehtly of judgment of fine and imprisonment,?
there may be, when the offence 1 continuous and there
is & continuando in the indictment, a judgment by the 2:;“;;“
court that the nuisance abate? Bus for this purpose the :tl;)al;evﬁegi
continuando is essential.* 'Thie msual eourse is 10 order o
the abatement; and if the defendant neglect or refuse to obey, to
direct an abatement by the sherifft.® A private nuisance is 3 nuisance
which distinctively affects a private person, and which be is exensed
for removing_ when he can do so without public disturbance or in-
vagion of another’s rights.® A public nuisance is one which, as we
have seen, annoys the public as such ; and a public puisance may be

1 R. v.Wharten, 12 Mod. 510. Supra,
G5 1256 ot seq.,; infra, § 1476.
£ B. v, Medley, 6 C. & . 202; Peo-
. ple v. Corporation of Albany, 11 Wend.
539 ; Indianapolis v. Blythe, 2 Ind. 75.
Infra, § 1485, .
% R. v. Scott, 2 Gale & D. 729 ; Smith
.ro R.R. 37 L. T, 224; R. ». Morris, 1
B. & Ad, 441; Metrop. Asylum ». Hill,
44 L. T. (N, B.) 653; Com. v. Kidder,
107 Mass. 188 ; Com, ». Church, 1 Barr,
105 ; Del. Canal Co. v. Com., 60 Penn.
St. 367; Btate v. Buckley, 5 Harring.

{Del.) 508 ; State ». Mullikin, 8 Blackf, .

260 ; Stoughton v. Blate, & Wis, 201

Gf. Palmer ». State, 39 Ohio St. 236.°

. Bea Whart. Cr. P1. & Pr. § 125. Infra,
§ 1476. .
. 4 Com. v. Kidder, 107 Mass. 188;
.Easton ». R. R., 24 N. J. Eq. 49; Com.
». Reed, 34 Penn. 8t. 275 ; Danville R.
.R. v. Com., 73 Ibid. 29 ; Batler ». State,

§ Ind. 165; Neaderhouser r. Stats, 28 '

Ibid. 257; Stoughton v. State, b Wis.
260

291; State v. London, 3 Head, 263,
Supra, § 1416 ; infre, §8§ 1476, 1484,
5 People r. N. Y. Gas Light Co., 64

Barb. 55. See R. v. Pease, 4 B. & Ad. -

30.

¢ Whart. on Neg. § 271. Infra, §
14786, ' ’

7 Com. v. Erie R. B., 27 Penu. 8t,
339; Dan. R. R. . Com., 73 Ibid. 29.
But it will not proteet acts transcend-
ing authority. Ibid-

In Managers of Met. Asylum Dist. v,
Hiil, L. R. 6 Ap. Ca. 193; 44 L. T.

(N, B.) 663, it was held that a govern-

ment license was no defence to those
concerned in the erection of a small-
pox hospital in such a place as to expose
a populong neighborhood to infection.
See Woloott ¢. Mellick, 3 Btockt. 309,
2 Supra, §§ 125 o seq., 152 & seq.

Infra, § 1474. Seo Whart on Neg. §§

73 o seq. . )
Ii has been held that no indictment

‘lea fé_r injuries produced by fire works,

" unles thera be causal relationship

proved. R. v. Barnett, Bell C. C. 1;
cited supra, §% 135, 154, 159, 166,
247.

! State ». Rankin, 3 8. C. 438; and
ses R. v. Modley, 6 C. & P. 292; Moses
», State, 55 Ind. 185, Seprs, § 1416
infra, §8 1441, 1484. And see U. 8. .
Eider, 4 Cranch C. C. 507. Iafra, §
1448,

¢ State ». Moyes, 10 Foster, “275.
Fafra, § 1487,

3 Munson ¢. Peopls, § Park. C. R.
16 ; Smith v. Btate, 22 Ohio 5t. 539;
McMaughlin ». State, 45 Ind. 338, See
Meigs ». Lister, 25 N. J. Eq. 489 ;
Camphell v. State, 16 Ala. 144 ; and
see 19 Cent. L. J. 42.

¢ R. v. Stead, 8 T. B.142; R.v. Pap-
pinean, 2 Strange, 686 ; State v. Haines,
30 Me. 65; State v. Noyes, 10 Foster,
279 ; Munson v, Peopls, 5 Park. C. R.
16 ; Taylor v. People, 6 Ibid. 347 ; Del.
Canal Co. v. Com., 60 Penn. Bt. 367;

Wroe v. People, 8§ Md. 416; Bmith ».
State, 22 Ohio Bt. 539. -
_ & Taggart v, Com., 21 Penn, 8t. 527;
Barclay v, Com., 25 Ibid. 503; Me-
Lauaghlin ». State, 45 Ind. 338 ; Camp-
bell v. State, 16 Ala. 144; Crippen &
People, § Mich. 117. .

That s private person can only abate
a nuisancs that is a special injury te
himself, see Colchester ». Brooke, 7 Q.
B. 339 ; Dimes z. Petley, 15 Ibid. 276;
Jones v. Withams, 11 M. & W. 176.

But he ean only interfere with an-
other’s property to the extent necessary
to abate the nuisance. Roberiz ». Rose,
4 H. & C.103, ' _

& Supra, §§ 97,97 a; 3 Bl Com. 220;
Cooley on Torts, 46; 1 iiliard on Torts,
605, and cases there cited. Maphattan
Co. ». Van Keuren, 18 C, E. Green, 251;
Babeock ». Buffalo, i6 N Y. 268 ; Ruff
v. Phillips, 50 Ga. 130. See Brown ».
Perking, 12 Gray, 1¢: and summary
in 27 Alb. L. J. 24,
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§1426.] CRIMES. " [BooK IL

abated by private sufferers injured when there is not time or oppor-
tunity to secure the intervention of the public authorities, and-when
without such intervention serious damage will ensue ;! but even in such
case the party cansing the nuisance should, when this can be done
without injurions delay, be called upon to remove it.? And when
the nuisance becomes the object of public prosecution, legal pro-
ceedings being instituted to test the right, then the right of private
citizens to abate ceases.®* The abatement may be enforced even to
the destruction, if necessary, of the property from which the nui-
sance springs.* But this is not permissible when the nuisance can be
abated without such destruction.® Thus the destruction of a tippling

CHAP. XXIL] NUISANCE. [§ 1426.

_ house! and house of ill-fame cannot be defended on this grouund.?
'This right, at the same fime, is & part of the right of self-defence ;

and it may be exercised in behalf, not only of self, but of others
whom the party is called upon to protect,® as well ag of the commu-
nity of which the party interfering is a member, if he be among the
injured parties.* But the right cannot bs exercised wantonly or by
a mere volunteer.’

In cases of indictments against municipal corporations for neglect
in repairing roads, the order of abatement goes virtually to the
reparation of the road, which may be compelled by fine.® o

Dogs, when habitually ranging the highways or maraudnng in
fields so as to imperil life or property, or when disturbing & neigh-
borhood by incessant and distressing noise, may be killed by any one

! Low v. Knowlton, 26 Ma. 128; Hop- right cannot be exercised. Day». Day,

king r. Crombie, 4 N. H. 520 : Arundel
v. McCulloch, 10 Mass, 70; State ». Panl,
6 R. L. 185 ; Btate ». Keenan, Ibid. 497;
Renwick v, Morris, 7 Hill (N. Y.), 575 ;
Wetmore v, Tracey, 14 Wend. 250;
Meeker ». Vau Rensselear, 15 Ibid.
357; Rung v. Shoneberger, 2 Watts,
23 ; Barciay ». Com,, 25 Fenn. St. 503 ;
Moffett ». Brewer, 1 Greene, Jowa, 348 ;
Manhat. Man. Co. v. Van Keuren, 23
N. J. Eg. 251; State ». Dibble, 4
Jones (N. €., 107 ; King v. Saunders,
2 Brev.1ll. As to righi of seli-de-
fence in this relation, see supra, § 97,
97 a. Thét an impediment ixt the high-
way may be removed by individual
action, see Wood on Nuisance, § 520 ;
Turner v. Holtzman, 54 Md. 148, This
is applied to removal of boughs over-
hanging a road. Lonsdale ». Nelson,
2 B. & C. 302, 311, As to limitations
of right to abate, see Wood on Nui-
sance, § 726; 19 Cent. L. J. 42,

% Jones ». Williams, 11 M. & W.'176,
and cases above ocited.

% Com. v. Brie & N. E. R. R, 27
Penn, 8t. 339. The more prudent
conrse in eages of disputed right is to
leave the queation of abatement tothe
courts, Bes Taggart #. Com., 21 Penn,
8t. 527, It has been said that when
& breach of the peac: would ensue the
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4 Md. 262, But az the right is abso-
lute, this qualification is not good, It
might as well be said that the right of
self-defence ceanes when its exercise in-
volves a breach of the peace. See supra,
§§ 97-102. The distinetion is that the
right - eannot be sostained when its
exeroise involves a breach of the peace
more disturbing e the community than
the continmance of the evil until the
recult of legal procednre.

- That the mayor of a ¢ity may inter.
fere to abate a public nuisanoce, see
Fields ». Stokley, 99 Penn, 8t. 306.
See eriticism in 28 Alb. L. J. 244,

4 Penruddock’s Case, § Co., 100;
Penns. . Wheeling Bridge Co., 13 How.
618 ; Lancaster », Rogers, 2 Barr, 114,

In Btate ». Parroit, 71 N. C 311, it
was held that individnal citizens wers
justified in tearing down a railroad
bridge over Neuse River, when by so
doing they removed obstructions to the
free mavigation of the river. See 1o
game offect, State v. Dibble, 4 Jones,
107, citing Wilson v, Forbes, 2 Dev.
30 ; Collins v. Benbnury, 3 Ired. 277;
8. C., 5 Ibid, 118 ; Pagan », Armstead,
11 Tbid. 433; Wilson v. Black Bird
Creek Marsh Company, 2 Peters, 248,

5 Roberts v. Rose, 3 H. & C., 162.

thus annoyed or injured.”

! Brown . Perkins, 12 Gray, 89.

2 Ely ¢. Nisgara Co., 36 N. Y. 207.
5t A hounse kept as & house of ill-fame,
and a8 a resort for thieves and other
disreputable persons,”’ said the court,
*jg a public and common nnizance,
bat the destrnction of the building snd
its forniture is not mnecessary to ita
abatement and is unlawfol.” 8. P.
Barclay v. Com., 28 Penn. St. 503;
Welch v. Stowell, 2 Dong. (Mich.) 332,
Infra, § 1530.

3 See supra, § 97; Aldrich v,
Wright, 53 N. H. 398 ; Btate v. Kee-
naw, 5 R. L. 497; State z. Dibble, 4
Jones N. C. 107. Bes infra, §§ 1540
et seq.

4 See Yates ». Milwankee, 10 Wal.-

497; Brown v, Perking, 12 Gray, 89;
Babeook v. Buffalo, 56 N, Y. 268;
State . Parrott, 71 N. C. 311
¢ Dimes . Potty, 15Q. B. 276 ; Brown
v. Perking, 12 Gray, 8% ; Bowden v.
Lewig, 13 R. 1.18%; Fort Plain Bridge
v. Broith, 30 N. Y. 44, And as to the
indictability of eruelty in such cases,
gee supra, § 1082d.
§ R. ». West Riding, 7 T. R, 467;
R. z. Incledon, 13 East, 164; K. ».

Claxby, 3 C. L. R. 986; 1 Jur. (N.
8.) 710. Infra, § 1487.

7 Dangerous and trowblesoms dogs.—
That a dog which attacks persons or
property (e. g., shevp) may be killed
by those who are assailed, see Whart.
on Neg. § 912; Janacn v, Brown, 1 Camp.
41; Reed », Edwards, 17 C. B, N. 8.
245 ; Sarch ». Blackborn, 4 C. & P.
300; Brown ». Hoburger, 52 Barb. 15;
thongh it iz said that this is only jus-
tifiable in immediate repalsion of an
attack, Wells ». Head, 4 C. & P. 508;
see Morris v. Nugent, 7 Ibid. 572.
But it is otherwise when a dog be-
comes & common niisance, ranging the
roads, and alarming or disturbing the
neighbors and those passing and re-
passing ; in which ease’ he may be
killed by any ona who is exposed to the
annoyance., King v- Kline, 6 Barr,
317, by Coalter, J. ; Brown v. Carpen-
ter, 26 Wi, 639 ; and see supra, § 1412.
But this does not apply to dogs kepton
ths owner's premises; see Brock v,
Copsland, 1-Esp. 202 ; Perry v. Phippa,
10 Ired. 259; and so far ag concerus
the question of nuisance, habitnal
tronblesomeness must be made ont
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ITI. INDICTMENT.

§ 1427, The tecknical term “ common nuisance’ is essential as a
Tndictment PoT™ OF 8Tty when the indictment is at common law.! But
must con-  this iz not by itself enough. The term * common nui-
clude to . . .
common  Bance’’ must be sodirected as to be pointed, not at par-
bulsance.  tigylar individuals, but at the community at large ; ¢. ¢.,
the-offence must be declared to be to the * common nuisance” ¢ of
all the citizens of the said State residing in” the neighborhood ; or
“of all the citizens of said State there passing and repassing.’’® -

§ 1428. The indictment, also, must show an offence not private
Must show b Pablic,® and the defect is not cured by the averment
apublic  of a publie nuisance. Thus, frequenting houses of ill-
offence. . . T s

fame, if done secretly, is not indictable ; the indictment,
to make the offence a nuisance, must aver it to be done openly, noto-
riously, and scandalousty.® So, when those concerned in the control
of an alleged noxious object are indicted for a nuisance, it must be
alleged to be so sitnated as to make it a nuisance to the public, or, at
least to all persons passing or repassing the offensive object;® and
when a dam is claimed to produce stagnant water and to corrupt the
air, this must be alleged to be in such a way as to affect a populouns
neighborheod, or persons passing on a public highway.?

See cases cited in Whart, on Neg. § 19 Minu, 271. Thns an indictment for
912. Single cases of annoyance are polluting a stream must show that the
not enough on the ground given by stream wasone in which lhe public had
Lord Cockburn that *‘ every dog iz en. rights. Messersmidt v People, 48
titled to at least ome worry.’” Camp- Mich. 437.

bell on Neog, § 27, And see supra, §§ ¢ State ». Houck, 73 Ind. 37.

CHAF. XXIL] NUISAKCE, [§ 1481.

It has also been held that the indictment wust show that the
alleged “ nuisance” is not merely offensive to the community, but
that it is reasonably so. In other words, it must appear that the
act complained of is such as the law would pronounce to be a nui-
gance. For the pleader to limit bimself to the mere conclusion of
law, “ to the common nuisance,” is clearly insufficient.! But as to
common scolds, and descriptive designations of this class, the generio
description is enough.? ' S

§ 1429. The generality of the indictment in nuisance, as in con-
spiracy, in many cases entitles the (}efendant toabill of o - par-
particulars, the practice as to which is elsewhere stated at ticulars

may be
]a.rge 5 required.

IV. PROOF.

§ 1430. Whether the acts complained of are nuisances to the
community is to be determined inferentially from the facts Nufsagce
in the case, as well as from testimony of experts asto the 1o be
probable operation of the constituents of which the nui- }L’fe‘;fg;{]‘;.
gance is composed on the health or comfort of the com-
munity. But only the nuisance specifically charged in the indiet-
ment can be proved.* ¢ General reputation,” of course, cannot be
admitted to prove or disprove nuisance.® But, as will be seen, the
bad character of persons haunting a house of ill-fame may be put

mn evidence.®

V. OFFENCES Te RELIGION.

§.1431. Any public act that grossly and wantonly shocks the
religious sense of the community as a body is a nuisance.

97, 97 a. ¥ Brooks ». State, 2 Yerg, 482. SHee
! R. v. Holmes, 20 Eng. Law & Eq. Parkinson v. State, 2 W. Va. 589. In-
597; 3 C. & K. 360; State ». Stevens, fra, § 1446.

40 Me. 559. 'When the offence is statu-
tory, the term is wnnecessary unless
prescribed by statute. Ibid.

# Com. 9. Farig, 5 Rand. (Va.) 691 ;
Graffing ». Com., 3 Penn. R. 502 ; State
v Baker, 74 Mo. 394. That surplus-
age does not affect, ses Com. v. Ballon,
124 Mass. 26,

¥ Bee Weriz », State, 42 Ind. 161;
Biate v. Kaster, 35 Iowa, 221 ; State »n.
Cloge, 85 Iowa, 570: Chute v. State,
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§ Horner v. Btate, 49 Md. 277 ; Biate
v. Porse, 4 McCord, 472. That the
averment * to the nnisance of all per.
gons then and there passing and re-
passing along said public highway'* is
enough, ke Com. v. Sweeny, 131 Mass,
579.

* Com. o. Webb, 6 Rand. (Va.)726:

Cornell ». State, 7 Baxt. 520, Infra,
§ 1480.

Hence it is & nuigance to disturb public rest on Sunday by any

' Supra, § 141%; Whart. Cr. PL &
Pr. § 154; Com. v, Boynion, 12 Cuosh,
499 ; People v. Cunningham, 1 Denio,
524; Com. r. Webb, 6 Rand. (Va.)
¥26: State v. Baldwin, 1 Dev. & Bat.
195 ; State v. Purse, 4 McCord, 472.
See, as to indictment for noxions trade,
Btate r. Hart, 34 Mo, 36.

£ See infre, § 1442,

3 See supra, § 1386, Whart. Cr. PL.

& Pr. 5§ 157, 702; and see B, », Cur-
wood, 5 Nev. & M. 269.

4 Com. ». Brown, 13 Met. 365.

5 State v. Foley, 43 N. H. 466 ; Com.
v, Btewart, 1 5. & R. 342; Com. »,
Hopkins, 2 Dana, 418; Overstreef ».
Biate, 3 How. (Miss.) 328, Infra, §§ -
14514 ; Whart. Cr. Ev. § 255, )

¢ (lementine ». State, 14 Mo. 112
Infra, § 1451, .
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unnecesssry conspicuous and noisy conduct.! Hence, also, pnblic,

Whafever

gross, and scandalons profanity is a nuisance ;* though it

shocks 18 essential that such profanity should be alleged and

LOMMON

religious  Proved to be ¢n the hearing of divers persons,? and that it
semseie s ghould be continuons, since a single profane vath cannot
ordinarily be a public nuisance,t

nuisance.

1 Infra, § 1449 ; Com. v. Jeandalls, 2
Grant, 506; 3 Phila, §0%; Com. ». Dn-
puy, Bright, 44 ; Lindenmiiller v. Peo-
ple, 33 Barb. 548, As to distarbing
congregation, see infra, § 1556.

¢ 1 Hawk. P. C. 358 ; Btate v. Chanda
ler, 2 Harring, 553; State v, Powell,
70 N. C. 67; Btate v. Brewington, 84
N. C. 783; State . Crisp, 85 Ibid.
528 ; Young r. State, 10 Lea, 165 ; Btate
v. Graham, 3 Bneed, 134. Infre, §
1605. €f., Holoomb #. Cornish, & Conn,
375; Com. », Hardy, 1 Ashm. 410,
and ocases cited infre, § 1603. Aa to
indictment, see Com. ». Spratt, 14
Phila. 365,

1 Btate ». Pepper, 68 N. C. 259;
Goree v. Siate, 71 Ala. 7. Bee infra, §
1442. Ap to blasphemons libels, see
infra; § 1606 ; Gaines v. State, 7 Les,
410,

In Bisto v. Pepper, 68 N. C, 259,
Rodman, J. gaid: “ The only question
which it is necessary to consider arises
on the face of the indictment, Does it
charge any eriminal offence 7

It charges that the defendant, *in
the public streets of the town of Lum-
berton, with force g¢nd arms, and to the

- great displeasure of Almighty Gled and
the common nnisance of all the good
citizens of the State then and there
being assembled, did, for 5 long time,
to wit : for'the space of twelve seconds,

_ profanely carge and pwear, and take

the name of Almighty God in wvain,

to the common nuisance a8 aforesaid,’
ote.

““We think no indictable offence is
charged, and that the indictment ig
defective in several respects.

*“In the learmed and instruetive
opinion of the court, in State ». Jones
(9 Ired. 38), delivered by Nash, J., it
is said that a asingle act of profane
swearing i3 not indictable. The acts
muat be s0 repeated in public as to
bhave become an annoyance and incon-
venience to the public. The fact must
be so, and it must be so charged.
That is not charged in the bill before
m8. The question is too clear, both
upon reason and awthority, to require
more to be said,

“To make profane swearing a nui-
sance, the profanity must be uttered
in the hearing of divers persons, and
it must be charged in the bill to have
beent o uttered, Thiz principle is
folly established by State v, Jones, and
the cases there cited, especially State
v. Waller {3 Mur. 229}, which was an
indictment for drunkenness.

““In thig case, the averment that the
profanity was ¢ to the common naigance
of all the good citizens of the State
then and there being assembled,’ ig
eqmivocal. Taken literally, ‘it would
mean that a1l the citizens of the State
were assembied in Lumberton on this
occasion, which would be absurd., If
it be understoud as alleging that the

4 Btate ». Powell, 70 N. C. 67; State v. Baldwin, 1 Dev, & Bat. 195 ; Gaines

v. State, 7 Lea, 510,
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§ 1431 a. As embodying the principle just stated, statutes pro-
hibiting secular labor on Sunday have been held constitutional ;* and

profanity was to the muisance of all
such citizens of the State as were then
and there asgzembled, it is not a direct
and positive averment that any citizens
were so assembled.  The avermeunt
might be trae, although there were no
persons assembled. It is not the same
a& saying, ‘in the presence of divers
perzons being then and there assem-
bled, for that containg a direct aver-
ment of the presence of divers persons,

“ We were referred to State v. Roper
{1 Dev. & Bat. 208}, as an authority
that it was not necessary to charge the
aect ta have been done in the presence
of any person, it being cliarged to have
been done in a publie place.

¢ In that case the indictment charged
the defendant with an indecent expo-
gure of his pergon on a public highway,
but omitted to allege that it was in the
presence of divers persons or of any
person,

“ (Raston, J., delivering the opinion
of the conrt, says, that such an allega-
tion was unnecessary ; it was sufficient
if it wag probable from the cireum-
stances that the expogurs could have
beun sesn by the publie, and the in-

~ dietment was sustained. The anthority

npon which that decision professes to
be fornded is R. v. Crunen, 2 Camp.
83, But we conceive that oase does

not sustain the form of “indictment

adopted in State v, Roper.

“ The form of the indictment in R. v
Crunden is given in 2 Chit. Cr. Law,
41, from which it appears that it waa
charged in both counts that the de-
fendant exposed himself mnaked in a
publiec place, and ‘in the presemce of
divers of the king's subjects.” The
evidence waa that the defendant bathed
in the sea at Brighton, near to and in
front of a row of inhabited houses.

Althtgh there wag no direct evidence
that any oceapant of the hounses or
others had seem him, yet clearly there
waa evidence from which the jary might
have inferred that they did. The most
that can be gathered from that case is,
that if one person (the witness) saw
the indecent exposure, and others were
actually present and might have geen
it, though thers is no proof that they
did, * yet the law recognizes the pro-
bable risk of their seeing it as suffiei-
ently proximate to be dealt with as a
reality.” Note 7 to R, 2. Webb. 1 Den.
C. C. 338, :

i [n the last case cited, the indict-
ment charged that the defendant ex-
posed his persen ‘in a publie plaes,
in a certain vietnalling ale-house, in
the presence of one M. A., the wife of
E. C., and of divers othem,’ eto, The
evidence was that the defendant ex-
posed his person to the view of M. A.,
she alene being present. . The ecourt
doubted about the sufficiency of the
indictment, npen grounds mnot perti-
nent to the present point, and held,
that if the words, ‘of divers others,’
had been omitted, it would have been
bad, and. as thiz allegation was not
proved, there was no evidence to sup-
port this conviotion, Bee also R. z.
Watson, 2 Cox. C. C, 376.

From these cages it was inferrcd that
when the nnisance is one whose offen-
siveness is to the hearing, it must be
oharged to have been heard by divers
persons, This was affirmed in State v.
Powell, 70 N. C. 67.' Bee forther,
nfra, § 1432, S o

1 State o. Gurney, 37 Me, 149, State
v. Barker, 18 Vi. 195 ; Com. ». Harri-
son, 11 Gray, 308 ; Specht ». Com., 8
Barr, 312; Com. v. Jeandelle, 2 Grant,
508 ; 8. C., 3 Phila. 509 ; Btate ». Ches.
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the same view has been taken as to a statute forbidding theatrical
exhibitions on Bunday.! Even as to Jews and persons conscientiously

Unneces.  Keeping the seventh day as the Sabbath, such statutes
fary labor — are fo be enforced ;* and when the overt act is proved,

on Sunday | . .
e statutory intent 18 irrelevant.®
offence,

A prineipal, also, is liable under

the statute for his agent’s acts in violation of the statute.

& Ohic R. R. 24 W, Va, 783 ; Schlictv.
State, 31 Ind. 246; Foltz ». Siate, 33
Ibid. 215; Frollichstein ». Mobile, 40
Als, 725; Ambs ». State, 20 Mo. 214 ;
Com. v. Louisville R. R., 80 Ky. 143;
Bhover ». Btate; 5 Eng. (Ark.) 269 ;
Btate v, Anderson, 30 Ark. 131;
Pridges v. Btate, 37 Ibid. 224, Bird,
ex parte, 19 Cal. 130; Burk, er parte,
63 Ibid. 6 ; Eoser, ex parte, 60 Ihid. 177;
People v. Griffin, 1 Idaho, N. B, 476;
‘Usener v. State, 8 Tex. Ap. 177; Bohl
v. Btate, Ibid. 683. Bee Com. r. Crow-
ther, 117 Mags. 116; Com, ». Has, 122
Ibid. 40; in note to Com. r. Lonisville
R. R. in 3 Crim. Law Mag. 638; Com.
v, Stodler, 15 Phila. 418. That the
excaeption in faver of those who observe
Batarday is not unconstitutiona), sce
Johns v, State, 78 ind. 332.

- 3 Lindenmfiller ». People, 33 Barb.
B48. . As to ninepin alleys, ses Com. v.
Colton, -8 Gray, 488. Infre, §& 1465 a.
% Com. ». Hyneman, 101 Mass. 30;
Com. v. Has, 122 Ibid. 40 ; Anon., 12
Abb. (N. Y.) Ca. 455; Com. », Wolf,
$8. & R, 48; Bpecht v. Com., § Barr,
312. Butsee conira, Cincinnati z. Rice,
(16 Ohio, 225. As to statnte excepting
guch cases, see Com. ». Trickey, 13
Allen, 559; Johnes z, State, 78 Ind. 332.

3 Supra, §3 23«, 88 ; Brittin v. State,
5 Eng, (Ark.) 299,

** Shooting at & dog’? is a violation of
the Alabama statute against Sabbath
breaking. Bmith v. Btate, 50 Ala. 159.
See, as to hunting, State ». Garpenter
62 Mo. 594,
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Hunting and fishing on Sunday may’
be indictable as a nuisance, notwith-
standing the fact that they are punish-
able by summary proceedings before
justiees, Gunier ». Btate, 1 Lua
(Tenn.), 123,

4+ Beaman v, Com., 11 Weskly Notes,
246,

**Btore’ in the prohibitive statute is
regarded as including * shop.” Spar-
renbergor v. State, 53 Ala. 484. Seo
Snider ». State, 59 Ala. 64. :

Bunday evening, afier sunset, is part
of the day. Com. v. Newtom, 8 Pick,
234, .

The sale of medicines is nanally ex-
cepted by statute; and i not, may be
exoused on ground of necessity. R. z.
Howarth, 33 Up. Can. Q. B. 537,

Leaving a door unlatehed, o that
passers by can enter, is equivalent to
keeping open. Com. v. Lynch, 8
Gray, 384; Com. v. Harrison, 11 Ibid.
308,

An open park is not included in &
prohibition of keeplng open of ¢ saluon
or other building.” State ». Barr, 39
Conn. 40; Maguire v. State, 47 Md.
485.

The mere sale of liquors on Sunday
at a hotel, when not specifically in-
dictable, is not indictabie as a profana.
tion of that day. See Com. ». Naylor,
34 Penn. St. 86; Hall v. Siate, 4 Har-
ring. 132; Wetzler », State, 13 Ind.
35. Bee infra, §§ 1512a o seq.

CHAP. XXI1.] NUISANCE, - [31431¢.

§ 1431 5. The statates in most jurisdictions designate the par-
ticular kind of labor that is prohibited ; and when this
is the case, the offence, unless it becomes a nuisance, s Limliations
confined within the limitations of the statute. But the Eg levar Lo,
terms are construed by the courts in barmony with the
object in view, which is the preservation of Sunday as-a day of
rest. Thus, in Pennsylvania driving an omnibus is held to be a
« worldly employment,” a term handed down from a Quaker ordi-
nance 2 while in other States “commou labor” is construed to
include all kinds of secular business by which the rest of the day
may be disturbed? ¢ Work,” or “servile labor,” has received a
gimilar meaning® When t.he term “ usual avoeation” or ¢ ordi-
nary calling” is employed, it covers the particular business, if
secular, in which the party in question is concerned.* But under
prohibitions of this order do not fall business transacted, for the
furtherance of their distinctive purposes, by religious and philan-
thropic associations.?

§ 1431 ¢. In some of the statutes the exception of necesmty is
expressed. In others it is implied, subject to the general-
distinctions as to necessity which have been already ggf:’a‘f"’
stated.® By the courts the following occupations have ﬁos&d ox-
been beld to be necessary either as statutory or common
law exceptions:? Driving to religious worship ;® rectifying a switch
on a railroad;® opening locks on canals which are public high-
ways;® protecting any industry or property from immediate
destruetion ;1 carrying the mail under federal statute, though this
has been held not to protect unnecessary travelling in the mail

1 Johnston ». Com., 22 Penn. St.
102. )
% Cineinnati v. Rice, 15 Ohio, 225.

3 Smith v. Wileox, 25 Barh. 341.

4 See R. v. Whitnash, 7 B. & C. 596;
Gleorge », George, 47 N. H. 27; Vogle-
song v. State, 9 Ind. 966 : Whart. on
Cont. § 385,

5 People ». Young Men's Soc]et.y,
etc,, 65 Barb. 357 ; see, as & curious
illustration of the expansion of this
exception, PFeital ». B. R., 109 Mass.
1398,

% Supra, § 95.

7 See this question diseussed in its
civil relations in Whart, on Cnnt §
388.

% Com. v. Neshit, 34 Penn. 5t. 388,
As to meaning of religions worship,
see Feital ». R. R., 109 Mass. 393,

% Yonoski v. State, 79 Ind. 393.

¥ Murray v. Com., 24,Penn. Bt. 270.

¥ Com. r. Conway, 2 Leg. Chron.
(Pa.} 399;: 3 Leg. Chrom. (Pa) 27, -

" (eoalinglocomotives); Edgertonv. State,

67 Ind. 588, (gathering and carrying

food to hogs) ; Turner z. Siate, Ibid.

535, (harvesting ** dead ripe’ wrn)
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coach ;! boiling down sap from maple sugar trees which would
otherwise be lost;? turning in a kiln barley which would other-
wise decay;* hauling waitermelons which are ¢ dead ripe,” and
which would otherwise have greatly depreciated ;* shaving (by a
barber) persons requiring this attention ;* travelling to obtain medi-
cal aid in sickness.®* The following oecupations have been heid to
be not necessary: Piloting a canal boat.on Sunday;? rescuing
goods from slow waste ;* gathering from the shore seaweed which
might otherwise be swept away by the waves;® running an omni.
bus,® or horse cars for passengers;! hauling goods to a steam-
boat making its regular trips;* clearing obstructions in a mill
employing many hands so as to enable it to resume work on Mon-
day morning;"® selling liguor, even by a licensed innkeeper, and to
those requiring the stimulus ;¥ selling cigars by a cigar vendor, even
to habitual smokers, who need the indulgence ;% though it has been
held to be otherwise when the cigars are not sold as part of a busi-
ness,” or where they are sold by hotel keepers to their guests.”

| Com. v. Knox, 6 Mass. 76; see
State v, Ches. & Oh. R, R,, 24 W. Va.
808,

% Ses Whitcomb v. Gilman, 35 Vt.
297 ; Morris v, State; 31 Ind. 189,

* Crocket v. Btate, 33 Ind. 416,

¢ Wilkinson ». State, 59 Ind. 4186.
" % Phillips v. Inuis, 4 Cl. & F, 234 ;
Com. v. Jacobus, 1 Leg. Gaz, 49; 17
Fitts. L. J. 164 ; but gee State v. Lorry,

7 Baxt. 95, to the effect that ** barber- -

ing”’ on Bunday is not a noisance.

8 Gorman ¢, Lowell, 111 Mags. 65,

¥ Boully ». Com., 35 Penn. St, 511 ; 8.
C., 3 Phila. 347; see Murray », Com.,
24 Yenn. St. 270, supra, the distine-
tion being that opening a lock for a
boat running on a canal is a necea-
pity, but that it i not a necessity for
the hoat to run.

8 SBtate v. Goff, 20 Ark. 289,

$ Com. v. Bampaon, 97 Mass, 407;
ges Johnson v, Irasburg, 47 Vt. 28;
McGrath . Merwin, 112 Mass. 467.

¥ Johnaton ». Com., 22 Penn. £t, 102.

1 Com. v. Jeandelle, 2 Grant, 566 ;
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3. C., 3 Phila. 503 ; afterwards cor-
recied by statute. Contra, Angusta
R. R. v. Renz, 35 Ga. 126; Com. v
Lonisville R. R., 80 Ky. 143,

That a party who non-negligently
leta a carriage on Sunday nnder the
bellefl that it is for necesaary travel is
not indictable; gee Myers v. State, 1
Conmn, 507,

2 Pate v. Wright, 30 Ind. 476.

1 MeGrath v. Merwin, 112 Mass. 407.

W Infra, §1454. Omit v. Com., 21
Penn. 3t. 426; Vogelsong v. State, 9
Md. 112; see Btate ». Awmbs, 20 Mo.
218 ; Archer v. State, 10 Tex, Ap. 48%;
contra, Hall v, Btate, 4 Harring, 132.
Cf. Eitel ¢. State, 33 Ind. 201; State
v. Eskridge, 1 Swan, 413; State o.
Anderson, 30 Ark. 131. :

18 Anon., 12 Ab, N. C. 458 (Arnonx,
J.); Foliz v, Btate, 33 Md. 215; Muel-
ler v, State, 76 Ibid. 310.

¥ Wotzler v. State, 18 Ind. 35.

B Carver v. State, 69 Ind. 61, Thongh
such hotel keepers cannot ** keep cigar-
stands.”” Mueiler o, Siate, ut supra.

CHAP, XXIL] NUISANCE. [§ 1482

Baking by a baker, for Sunday use, bread which could have lasted

over for a day, bas been held to contravene the statute, though it is

otherwise with baking meat necessary for immediate use.!

¥I. OFFENCES T0 PUBLIC DECERCY.

§ 1432. Any public exhibition of gross and wanton indecency is
in like manner a nuisance.? Hence it is indictable to
indulge in habitual, open, and notorious lewdness;* to ffe‘l’_fsxg’x;
permit dependents (in old times, slaves) to roam the 2;1;301}0 de-
streets in & state of nakedness ;* to openly and notoriously -
haunt houses of ill-fame ;* to use habituaily indecent or profane
language in the presence of passersby and the public generally ;*
to parade stud horses through a city, letting them out to mares on
the public streets ;7 and to-be addicted to public and notorious
drunkenness.® The exhibitor of an unnatural and monstrons birth
is thus indictable ;* and so is & herbalist who publicly exposes and
exhibits in his shop, on & highway, a picture of a man naked to the
waist, and covered with eruptive sores, thus constituting an exhi-
bition offensive and disgusting, although there is nothing immoral
or indecent in the picture, and his motive is innocent.™ The same

1 ] Hawk. P. C. 360; R. v, Cox, 2
Bur. '785; R. v. Younger, 5 T, R. 450.

# Aq to indecent exposure of person,
see infra, § 1468.  As to indecent exhi-
hitions, gee infra, § 1606, As to Indiana
statuté, gee McJunking »; State, 10
Ind. 140.

$ Delany v. Peopls, 10 Mich, 2415

Peak v. State, 10. Humph. 99; State v.
Moors, 1 Swan; 136; Crouse v. State,
16 Ark. 566; infra, §§ 1446, 1747 ; su-
pra, § 1428, As to statutes, see infra,
§ 1446.

4 Britain v State, 3 Humph. 203.
“Infra, §& 1608, .

5 See Brooks v. State, 2 Yerg. 482;
State v. Cagle, 2 Humph. 414 ; State ».
Brunsen, 2 Bailey, 149.

$ Barker ». Com., 19 Penn, Bt. 412;

. State v, Kirby, 1 Murph. 254; Btate v.

Ellar, 1 Dev. 267 ; State ». Brewington,
84 N. C. 783 ; State ». Appling, 256 Mo.
315; Bell ». State, 1 Swan, 42, Supra,

§ 1481 ; infra, § 1603, Bee, nnder Ala-
bama statute, Smith », State, 63 Ala.
55; Henderson v, State, Ibid, 183,

Agr has been seen, the offence must
be *“in the presence and hearing of
divers pergons then and there assem-
bled,” and the acts mast have been so
repeated in public ag to have become
an annoyance and inconvenience to the
public. The words alzo must be given
in the imlictment. State ». Barham,
79 N. (. 646 ; aff. State ». Pepper, 68

~Ibid. 259 ; Btate v. Powell, 70 Ibid. 67.

See, under Georgia statnte, Brady v.

State, 48 Ga. 311.

7 Nolen ». Mayor, 4 Yerg. 163.

" Infra, § 1433. See Bmith v. State, 1
Humph. 396; State v. Willer, 3 Murph.
229 ; State v, Sowers, 52 Ind. 211.

2 Harring v. Watson, 1 Ruas. on Cr. _ ’

Eth ed, 436. -
R, », Grey, 4 F.& F. 73. See R.
v. Bradford, Comb. 304,
' 271
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has been ruled as to any scandalous exhibition,! RBut in all these
cages the indictment must aver, and the proof must show, exposure
and offence to the community generally; as mere private lewdness
or indecency is not indictable as a nuisance at common law.?

§ 14324, Indecency in treatment of a dead human hody is an
Indecent offence -at ‘common law, a8 an insult to public decency.
trestment  Hence, it is indictable to expose such a boedy without
_g&g‘t’a‘ﬁf proper burial,? to wantonly or illegally distarb it* to scll

it, for mere purposes of private gain, for dissection,® or
to disinter it, unless so directed by the deceased in his life or by
his relatives after his death, with consent of the public authorities
and of the owners of the ground, where this is requisite.® Want of

CHAP, XXIL] . NUISANCE. (§ 1432 a.

- means to bury a relative ia a defence to an indictment for non-

burial ;! though this defénce will not be good if the party on whom
the duty primarily lay neglected to call in the proper authorities.?
A person, also, is indictable who buries or otherwise disposes of
any dead body on which an inquest ought to be taken, without
giving notice to a coroner, or who, being under a legal duty to do
so, fails to give notice to a coroner that a body on which an inquest
ought to be held is lying unburied, before such body has putrefied.?
Buat ¢ cremating”’ a dead body instead of burying it, is not an in-
dictable offence st common law, unless the proceedings are con-
ducted in such & way as to be a nuisance.*

1 R. v Sannders, L. B.1 Q. B. D,
15; 13 Cox C. €. 116; Paop!e v, Jack-
son, 3 Denio, 101 ; Knowles ». State, 3
Day, 103, Seo R.v. Grey, 1 F. & F.
73 ; Jocko v. State, 22 Ala. 73. In
Gom. ». Hazleton, New Bedford, Mass.,
1873, the defendant was indicted for
the exposnure in 3 shopwindow of a nnde
statuette of Antinona. The chargs left
the question of indecency to the jury,
who did net agree. See pamphlet re-
port in Harvard Library. As to node
pictures, see Com. v, Dejardin, 126
Mass. 46, Infra, §§ 1606 of seg. As to
exposure of person, see infra, § 1468,
As to demoralizing exhibitions, see fur-
ther, Tharber v. Bharp, 13 Barh. 627
Willis v. Warren, -1 Hilt. N. Y. 590;
Jocko v, State, 22 Ala. 73; Pike ».
Com., 2 Duval. 89,

¥ State ». Waller, wt supra. A urinal
Pplaced. in eneh & way on private
grounds ag to be generally accessible,
and to be conspicaous in a populons
neighborhosd, may be a mnuisance.
Chibnell ». Paul, 29 W. R. 539 ; gee
Vernon ». Vestry, L. R. 16 Ch. D, 449 ;
and see infra, § 1470,

8 Kanavan's Case, 1 Greenl, 226.

4 2 ¥ast P. C. 652; R. v. Giles, R. &
R. 367; R. ». Bharpe, 7 Cox C. C. 214;
40 Eng, L. & E. 584 ; State v. Little, 1
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Vt. 331; Com, v, Loring, 8 Pick. 370.
See Com. v. Cooley, 10 Pick, 37; Me-
Namee ». People, 31 Mich. 473, All
eoncerned in the ontrage are principals.
Tate ». State, § Blackf. 110.

8 R. ». Cundick, D. & R, (N.DP.) 18;
R. v. Feist, D. & B. 5%0; 8 Cox C, C.
18; R, ». Lynn, 2 T. R. 733; Com. »,
Cooley, 10 Pick. 37; State . McClure,
4 Blackf. 328,

R, v. Sharpe, 7 Cox C. C. 214;
Com. ». Loring, 8 Pick. 370; Com. ».
Marshall, 11 Pick. 350; Tate v. State,
6 Blackf, 110. See Whart Prec. §§ 821
et séq.

¢ An indictment charged (inter alia)
that the prisoner, & certain dead body

of a person unknown, lately before:

deceased, wilfully, anlawfully, and in-
decently did take and carry away,
with intent to sell and dispose of the
pame for gain and profit. 1t being’
evident that the prisoner had taken the
body from seme burial-ground, thongh
froma what partioular place was uncer.

“tain, he was fonnd- guilty upon thia

count ; and it was considered that this
wad 8o clearly an indictable offence
that no case was reserved. R. . Gilles,
1 Rusa. by Gres. 464; Russ. & Ry,
366 (n), Bo to take mp a dead body,
even for the purpose of dissection, s

in indictable offence. "Where, npon
an indicttnent for thai offence, it was
moved ‘in arrest of judgment that the
act was only one of ecclesiastical cog-
nizance, and that the silence of the
older writers on crown law showed that
there was no such offence cognixable
in the eriminal eouris, the court said
that common decency requnired that the
practice should be put & stop to; that
the offenice was cogmizable in a ecrimi-
nal eourt as being highly indecent,
and cortra bonos mores; that the pur-
posge of taking up the body for dissec-
tion did not make it less an indictable
offenea ; and that as it had been the
regular practice at the 0ld Bailey in
modern times to try charges of this
nature, the circumstances of no writ of
error having besn brought to reverse
any of those judgments waz a proof of
the universal opinion of the profession
upon this snbject. R. ». Lynn, 2 T.
R. 733 ; 1 Leach, 497. Hee, alss, R. v.
Condick,- Dowl. & Ry, N, P. C. 13.
And it makes no difference what are
the motives of the person whe removes
the body ; the offence being the removal
of the body witheut lawfal authority.
R. ». Sharpe, Dears. & B. 160; 26 L.
J. M. C. 45, wlhere thé defendant, from

‘motivea of filial affection, had removed

the corpse of his mother from its bury-
voL I1.—18

ing place. The defendant had in this
case committed a trespass against the
owner of the soil of the burying place ;
but, quere, whether if no such trespass
was committed the offence might not
be still complete.”” Roscoe Cr. Ev. p.
429, :

1 R. v. Vann, 2 Den, C, C. 325; b
Cox C., C. 379.

¥ Sea infra, § 1565 ; Bettizon, in re,
L. R. 4 Ece. 294 ; 12 Eng. R. §56 with
Mr. Moak's note. The offence in the
text i3 Tegulated in mosi States by
statute. Philanthropic or scientific in.
tentions are in such cases no defence.
Com. », Cooley, 10 Pick. 37; 1 Russ.
464. See supra, § 119; and eompare
articles in 18 Alb. L. J. 486-7 ef seq.
1 Am. L. Rev. N. 8. 57. As to statutes,
gee Com. v. Loring, 8 Pick. 370; Com.
». Black, 19 Pick, 307. InR, v Stew-
art, 12 A. & E. 773, 779, it was held
that the person under whose roof an-
other person dies is under s legal duty
to carty the corpse, decently covered,
to the place of burial, if there is no one
else who is bound to bury it.

3 Steph. Dig. C. L. art. 175, That
this is the case when a body is buried
in such a way as to obstruct the coroner
in his duties, see R. r. Stephenson, 13
Q. B. D. 331.

* R. v. Prico, L. R. 12 Q. B. D. 247,
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T+ is algo an offence at common law to wantonly deface tombs,
monuments, and graves ;! and to be concerned in a disturbance in a
‘graveyard.? The passage of time does not withdraw from grave.
yards this protection, though they have been long disused.” - But

acts of the legislature, or of compeient municipal authorities, for

the transfer of dead bodies from one burying place to another are
not unconstitutional.

1432 5. Loud and unnecessary noises in the public streets made
Nolsy ana Dabituslly, so as to distarb the neighborhood, are a nui-
indecont  sance.® Hence, keeping an inclosed let for rifle shoot-
in public  ing, 80 as to draw together numbers of disorderly persons,
S many of them armed and noisy, is a common law nui-
sance ;* and 80 where noisy crowds are drawn together, to the an-
noyance of the meighborhood, night after night, by fireworks.?
Theatres, when conducted in such a way as to draw together dis-
orderly people, and, by immoral plays and spectacles, to degrade

CHAP, XXIL] NUISANCE, : [§ 1434,

that the result should cerfainly flow from the camse. In view of

" the great stakes involved,'and of the anxiety which the defendant’s

misconduct is likely to produce, a high probability of disease i
sufficient.!

.1. Unwholesome Food or Drink.

§ 1484. Whoever knowingly and wilfully exposes for sale, or has
in his possession with intent to sell for human food, , .- -
. . . . & in case
articles which he knows to be unfit for human food, 18 of exposure

. - . . . e : of putrid -
indictable for a nuisance ;* but, to sustain the indictment, o 111}11'0(-'- .

it is necessary that the food must be something that it He3eiood
does mot purport to be, e. g., that it must be putrid or
infected with some disease or other injurious quality, making it

prejudicial to health.® Ghilty knowledge is nedessary to constitute

1 Htate ». Portland, 74 Me. 268; t R. v. Haynes, 4 M. & 5. 214; R. n.

those who frequent them, are nuisances at common law.® The same
doctrine was held as to a circus, carried on for eight wecks near
dwelling-houses, and making continuous uproar.’

As to exposure of person, see infra, § 1468.
exp P

VII. OFFENCES T(O HEALTH.

Soof what-  § 1433. Any acts' or omissions which, in the regular

ever is

Nkelyto  eourse of events are likely to. generate disease or commu-

generate
disease.

nicate infection, expose the person so acting or omitting

to act to an indictment for nuisance. It i8 not necessary

qualifying the law lajd down in 2
Black, Com. 508 ; Stoph. Com. beok ii.
part ii. cap. vii. Bth ed. 199,

1 Com. v. Viall, 2 Allen, 512; Phil.
lips v. State, 28 Tex, 226.

2 ] Hawk. P. C. ch. 23, § 23; mpm,
§ 1431.

3 Com. v. Wellington, 7 Allen, 299.

4 Com. v. Goodrich, 13 Allen, 546.

& Com. ». Oaks, 113 Mass. 8. <1t
ia gufficient,” said Colt, J., *“if the
acts proved are of such a nature a8
tend to annoy all good citizens, and de
in fact annoy any one present and not
favoring them.” Ibid. See Btate v.
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Graham, 3 Bneed, 184, Supra, §§ 1411,
1412, and as to cases of noise on high-
ways, infra, § 1474,

§ R. v, Moore, 3 B. & Ad. 184, Bee
Bostock v. R. R., 5 De G. & B. 584,

7 Walker », Brewster, L. R. 5 Eq.
25. And ses Inchbald », Robingon, L.
R. 4 Ch. Ap. 388,

8 Supra, § 1412; Hawkins, L. 362,
§ 7; Wood on Nuisances, § 52, citing
People ». Baldwin, 1. Crim. Rec. (N.
Y.) 286. As to crowds so collected see
infra, § 1474.

® Inchbald ». Robinson, L. BR. 4 Ch.
388, Bee supra, § 1412

State v. Buckman, 8 N, H. 203 ; Mecker
v, Van Rensgelaer, 15 Wend. 397 ; Peo-
ple v. Townsend, 3 Hill (N. Y.), 479 ;
Htate ». Close, 35 Iowa, 570; Watzon
». Toronto Gas Co., 4 Up. Can. (G. B.)
158 : State v, Rankin, 3 8, C. 438, BSee
supra, §§ 152 of seg. As to permitting
land to generate diseaze, see Com. v,
Colby, 128 Mass. 91.

Allowing noxious waters or other
filths to pasa from the defendant’s land
to the land ‘of neighbors, may be a
nonisance. Hurdman » R.R., L. R. 3
C. P. D. 168, See Fletcher v. Rylanda,
L. R..1 Ex. 265: L. R. 3 H L. Ca. 330,
Humphries v. Ceusing, L. R.2 C, P,
D. 239. And so as to noxions vapors.
Ehott’s Irem Co., T App. Ca. 518;
Crump v. Lembert, L. R. 3 Eq. 409;
supres, § 1412,

That over-crowding houses with poor
people in time of infection, 5o 83 to on-
danger the heaith of the community,
is a nuisance, see Rolle's Abr. 139, pl.
3; Wood on Nuisances, § 71 ;. Meeker
r. Van Rensselaer, 15 Wend. 397.
State v, Purse, 4 MeC. 472.. Jofru,
§ 1436. Blackburn's Case, cited iafra,
§ 1834,

Stevenson, 3 F. & F. 106; Btate v.
Smith, 3 Hawks, 378 ; Hunter ». State,
1 Head, 160. In England, victuallers,
brewers, and other common dealers in
victuals, who in the comrse of their -
trade gell provisicns unfit for the food
of man, are criminally responsible
under 51 Hen. I11, ¢ Pillor et Tumbrel,
ete.,”” and of Edw. L. ** De Pistoribus
ot Hasiatoribag et aliis Vitellariis,"
and are liable civilly to the vendes,
witheut any frand on their part or
warranty of the sonndness of the thing
sold ; but a private person, not follow-
ing any of these trades who sells an
unwholesame article for foed, is not a0
Hable. Burnby v. Bollett, 16 M. & W.
644. Report of English Commissioners,
1879. Supra, § 1410. It is no defence
that the noxious article was sold under
a patent from the United States. Pal-
mer v. State, 39 Ohio 5t. 236.
® R, v. Stevenson, 3 F. & F. 106;
People v. Parker, 38 NY.) 85 ; Good-
rich v. People, 19 Ibid, 574; ‘Btate v,
Norton, 2 Ired. 40; State v. " §mith, 3.
Hawks, 378; Daly z. Webb, 4 Irish R,
C. L. 308, See Stein v. State, 37 Ala.
128. Supra, § 1118
275



§ 1485.] CRIMES, [BooOK 1L,

the offence.! The carrier who knowingly brings such food to the

market is equally responsible with the vendor ;* but if the meat is

to be used for other than human food, the indictment does not lie.?
The same rule applies to the furnishing others with unwholesome
water,* ant to the furnishing others (children at a military asylum)
with unwholesome bread,® and to the pollution of water,® and to the
drawing together of water in pools in such a way as to stagnate
and poison the air. But preparing a single portion of deleterious
food for a single person, though it wmay be an attempt or assault,
is not a nuisance.’

The pollution of a spring or stream of water,? and the supplying
a market with food likely to engender disease,” are, independent of
the question of npuisance, misdemeanors at common law. Whether
supplying deleterious food or drink is an assault is elsewhere con-
sidered.l!

§ 1435. It should be remembered that much food is unwhole-
some which it is not indictable to sell as human food ;
‘whole- ¢. g., rich and highly seasoned dishes. Hence it is not
ienot s enough in the indictment to aver the selling of “un-
clent. wholesome food ;> but the kind of food (e. g., beef)
must be mentioned, and it must be averred to be diseased, or so
spoilt or infected as to make it unwholesome.® But the offence is
completed by the sale of food the seller knows to be diseased and
poisonous, without proof of sickness caused thereby, or averment or
proof that the food was sold to the vendees to be eaten by them, if

CHAP, XXIL] RUISANCE. [§ 1437.

the sale were for numan use.! The names of the vendees, not being
material to the offence, need not be averred.? :

As we have already seen, latent adulterations of food meant for
public use may bo proceeded against as cheats.®

2. Contagious Diseases.

§ 1436. For the same reasons, it is indictable to expose to the

public a human being or brute animal having a conta-

And s0 ae

gious disease ; nor is it necessary in such case that the i commu.

indictment should aver a nuisance.! And so, as has been

uwication of
infection.

seen, doing anything, or maintaining any building or-in-
stitution, likely to generate infection, is indictable.®

VIIL OFFENSIVE INDUSTRIES.

$ 1437. Can an industry which is essential to the public welfare,

be convicted and abated as & nuisance, because it is offensive to the
vicinity ? 'This is a question that has been already discussed, and
will be noticed in some of its relations hereafter. It has been seen
that no prescription can be pleaded for a nwisance,® and that neither
its collateral benefit to the community,” nor the good intent of the
projector,? is a defence. It has been seen that it is enough in such

_case to sustain a conviction that the comfort of the community was

impaired.® It has also been seen that when population moves

1 Ibid. Bee supra, § 87; Whart.
Crim. Ev. § 39.
" 8 R, v Jarvis, 3 F. & F. 108,

¥ R. v Crawley, 3 F. & F. 108, Beo
supra, § 1118, '
" 4 State v. Buckman, 3 N. H. 203,

& R. ». Dizon, 3 M. & 8. 11.

"€ Infra, § 1477.
7 State v. Close, 35 Iowa, 679; Com.
‘v. Webh, 6 Rand. 726; Dounglase ».
‘Btate, 4 Wis. 387,

& R, ». Hanson, 2 C. & K. 912; Com.
v. Stratton, 114 Mass. 303,

8 Btate v. Buckman, ut supre.

® Btate v. Smith, 3 Hawks, 378, and
cases cited in prior notes.
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W Supra, § 610.

¥ Goodrich ». People, 3 Parker C. R.
622 ; 19 N. Y, 574,

Sir J. F. Stephen (Dig. . L. art.
187} thus states ihe law :—

“ Publicly and wilfully exposing or
eausing to be exposed for sale articles

‘of food umnfit for comsumption, and

knewingly permitting servants io mix
anwholesome ingredients in artieles of
food, are acts endangering the health
or life of the publie within the meaning
of this articte.”” This is defective
not averring ‘* for human use,”

up to a nuisance, which previously was in a solitude, then, as a

1 Goodrich ». People, uf supra.

% Ibid.

3 Supra, § 1120.

+ R. v. Vantandillo, 4 M. & B. 73;
R. v. Burneit, 4 Ibid. 272; R. »
Henson, Dears. C. C. 24. Bee Bmith ».
Baker, U. B. Cir. Ct. N. Y. 1884; 30
Alb. L. J.163: 1 Am. L. Journ. 363;
where it was held that to take a child
with whooping-congh to a boarding-
house whereby boarderz were induced
to leave, and the plaintifi’s (the land-
lady’s) child canght the disensze, gives
the plaintiff a right to damages.

¥ Supra, § 1433. Metrop. Asylum 2,
Hill, 44 L. T. (N. &.) 853 ; Meeker v.
Van Rensselaer, 15 Wend. 3%7. In

1865, in the proseention of Blackburn
for gending infected clothing to New
York in order to generate disease, the
British crown officers eoncurred in the
opinivm that the offence was indictable
at common law. The defendant was ac-
quitted from want of evidence. Dip.
Cor. U. B, 1865-6; I. 168, 187, Bee
artiecle on Extra-ferritorial Crime in
Crim. Law Mag. for March, 1885. And
see Fairlee ». People, 11 Il 1, cited
supm, § 525,
§ Supra, § 1415,

T Supra, § 1416.

8 Supra, § 1421.

¥ Supra, § 1410 ef seq.
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§ 1440.] CRIMES, [BOOK 1.

general rule, the nuisance must recede.! As, however, this is a rule
subject to some exceptions, it i3 better to view it as it bears on three
distinet conditions of fact.

§ 1438. First, when the industry is originally planted in 2 populons
Offensive  C0Mmunity., Here there can be no question. The in.
E%gﬁr{a dustry, if a nuisance, must be abated,

_ ‘p!]m:;.ﬁ)d lin § 1489, Secondly, when the industry is originally
Ejoﬁ,mu_ planted within the limits of an incorporated eity or vil-
ty. lage, but where there are no dwelling-places in the

ggf]‘;ﬂ_‘;f’ v1c1nit.y at the time of its origination. The law, in this

indictable  case, i8 clear. Whoever builds in a district set apart

#f placed . . 5
Kitﬁm aty especially by the law for urban purposes, does so with

Tolis. notice that anything inconsistent with such purposes
must be abandoned when the comfort of the population requires the
surrender.? : :

§ 1440. Thirdly, when the industry is originally planted in an
Wheiher nmnl.lablted dlst'rlct, not part of an incorporated city
such inaue. OF Village, and is subsequently approached by popula-
g;g;sitn tion to whom it is a nuisance. Here the law also is,

othercases, that in such case the industry must retire, to take up

wh - . . R
mﬁ?ﬁf‘ its seat m a district to which population has not yet

Rﬁ:?&h % reached. Yet it is impossible to study the cases with-
grfm?wﬂl- otzt seeing that the question is treated as one of expe-

diency, as the issue (thai of comfort) indeed invites.
Whose expulsion would produce the most general inconvenience—
the “ nuigance’ or the population? If the * nuisance” be essential
to the commanity at large,—if it cannot be pushed into remoter
and more desolate regions without great inconvenience,—if the
population affected by it can with comparatively little inconvenience
retire,—then the latter cannot claim that the former be expelled.?
Of such cases as these we have illustrations in various public works
instituted by government, and in chartered corporations for fravel.t

: Supra, § 1415, citieg, it has been ruled, in a case al-
See Ball r. Roy, L. R. 8 Ch, 459; ready cited, that when such a mann-

Broder ». Saillard, L. R. 2 Ch. I, 692. factery is chartered for the purpose .

: Bee Ellis ». Stats, 7 Blackf. 534, by the legislature, ne indietment lies

See supra, § 1424. Thus, on the when the processes adopted for the

groulnd that a gas manufactory is es- purpose are the best that ean be ap-

sential to the comfort and safety of plied, and when due care and dili-
278 '

CHAP. XXIL] NUISANCR. : [§ 1441

On the other hand, when the  nuisance’’ can be readily sequestered

to a more secluded spot, while the population has taken root, and

eannot readily be moved, then the former must give way to the
latter.! It should be rememberéd, however, that no mere senti-
mental or nervous sensibility will be ground for a conviction. The
“ nuisance” must be reasonably offensive.

IX. EXPLOBIVE ARD INFLAMMAEBLE COMPOUNDA.

§ 1441. It is a nnisance at common law to keep or manufacture

explosive or inflammable compounds in such & Way 88 g poetve
to be productive of terror or peril to the community.® compounds
Licenses for such keeping or manufacture are to be carefally
strictly construed, and their restrictions conformed to Tept.
closely. Nor will they be stretched to authorize any offence they
do not expressly cover.s Thus a license from government to manu-
facture or keep on hand petroleum, under such conditions as will
prevent explosion, is no defence to an indictment against the manu-
factarer of such petroleum in such a way as to diffuse unwholesome
and offensive vapors.® The same distinctions apply to gunpowder.®

Spring guns, also, may be proceeded against as nuisances.”

gence has been shown. People ». N.
Y. Gas light Co., 64 Bard. 65. Bee
Com. ». Reed, 34 Penn. 8t, 275. Su-
pra, §1424.  Aa toa petrolenm refinery,
gee Jones ». Cook, L. R, 6 Q. B. 505;
Com. v. Kidder, 107 Mags. 188. Aato
a tannety, see Stale ». Trenton, 36 N.

J. L. (7T Vroom) 283. As % brick-

making, see Huckenstine’s App., T0
Penn. 8t. 102. As to a swine-yard,
Com. v. Van Bickle, Brightly, 69 ; and
see supra, § 1412, .

1 Sypre, § 1415. Sea Com. v. Upton
6 Gray, 473 ; Ashbrook ». Gom., 1 Bush,
139.

2 Supre, § 1414.

1 R. v. Lister, Dears. & B. 209 ; Hep-
burn ». Lordan, 2 H. & M. 345; Wil-
)Jizms ». East India Co., 3 East, 192,
201 ; Btate ». Hart, 34 Me:. 36; Troe-
man, v, Casks, Thash. C. C. 14; Com.

v. Kidder, 107 Mass. 188; People v.
Sands, 1 Johns. 78 ; Bradley ». People,
56 Barhb. 72 ; Myere v. Maleolm, 6 Hill,
(N, Y.) 202 ; Wier's App., 74 Penn.
Ht. 230 ; Cheatham v. Shearen, 1 Swan
{Tenmn.), 213.

1 Bee supra, § 1424,

% Com, v. Kidder, 107 Mass. 188,
See Wier's Appeal, 74 Penn. St. 230.
Supra, § 1424.

8 People v, Sanda, ut sup. ; Bradley v.
People, ut sup. As to gunpowder under
English statute, see R, . Mutters, 1
B. & A. 362; Wabley r. Woolley, L. B,
7 Q. B. 61; Elliott ». Majendie, 1bid.
4929 ; Briggs v. Mitchell, 2 B. & §. 533,
Supra, § 1412.  As to firgworks nnder
statute, see Bliss ». Lilley, 3B. & 8.,
128 : King . Ford, 1 Stark. 421 ; Ibbot-
son v, Peat, 3 H. & C. 644. .

7 Supre, § 464,
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§ 1444.] CRIMES, [BoOK 11,

X. NUISANCES OF PERSONAL DEPORTMENT. .

§ 1442. When a woman is habitually addicted to scolding at and
Common  Pefore persous in general, on the highway, or in a popu-
scolds in- lom_; ne::ighborhood, go as to disturb passers-by, she may
common })e :-mdmbed as a common scold ;' and it is enough if the

indictment simply avers her to be such.? Anger or
malice i3 not a necessary constituent of the offence.® Ducking,
however, which was the old common law punishment, is now obsolete.?

§ 1443. A common brawler is a person addicted to constant noisy
And 50 of public l-)ra.wling and quarrelling. The offence is in some
common Stzf.tes indictable by statute ; in others at common law.*

It is not necessary to constitute this offence, or that of &
common scold, that the brawling and scolding should be in the public
streets. If it takes place within a house, and yet is so vehement
and vituperative as to disturb the public peace oatside, it is indict-
able.® A common profane swearer, or user of indecent language,

CEAP. XXIL) ' NUIBANCE. 1§ 1448.

name of champerty and maintenance, is hereafter considered.t

Common thieves are indictable in some States by statute, but in guch
case habitual thieving must be proved.?

§ 1445. Eavesdropping way, in like manver, be indictable as a
nuisance.t It should, however, to be indictable at com- i 50 of
mon law, be habitual, and combine the lurking about eavesdrop-
dwelling-houses, and other places where persons meet pors.
for private intercourse, secretly listening to what is said, and then
tattling it abroad.t It is a good defence that the act was authorized
by the husband of the prosecutrix.” The offence, it is said, may be
committed by stealthily lurking around a grand jury, and repeating
their gecret proceedings.®

© §1446. Open and gross lewdness is in some jurisdictions indict-
able by statute,” and is so at common law, with the quali- , .
fications above stated.® Lewdness, however, i8 mol a persans

. . . habitually
designation of character, but a conclusion of law, of 444 openly

lewd.

has been said to be in like manner and with like limitations, indict-

able at common law.”

§ 1444. A common barrator?

€. g., & person who habitually?

Andsoof foments vexatious and groundless litigation among citi-

COMMmOn

SO on Zens, 1rre§pe(-:t1v.e of any private relations he may sustain
Common  to them, is indictable as a nuisance at common law.W®

thieves,

1 R. ». Foxby, 6 Mod. 14; U. 8. ».
Royall, 3 Cranch €. C, 615; Com. »,
Pray, 13 Pick. 359 ; Com. ». Foley, %9
Mass. 497; Com. p. Davis, 11 Pick.
432 ; Com. ». Mohn, 52 Penn. St. 243 ;
Joanes v, Com., 12 8. & H. 220, Con-
tra, Com, v, Hutchinson, § Clark (Pa.),
321; B. €., 3 Am, Law Reg, 113. )

The offence must be to the publis,
not to an individnal alone. Btate v,
Schlottman, 52 Mo, 164,

* Thid. See J’Anson v, Btuart, 1 T.
R. 748 ; Btate v. 0'Mally, 48 Iowa, 501,
cited Whart. Cr, P1. & Pr. § 203.

* . B. ». Royall, wt supra.

4 James v, Com., 12 8, & R. 220.

¥ Bee Com. v. Foley, 99 Masza. 497,
ag to Massachusetts statuie; and see,

80

The gratuitous or venal fostering of litigation, under the

alse, Com. v, Harris, oiled supra, §
1412.

¢ Gom, v, Foley, 99 Mass. 497, See
R. », Taylor, 2 Ld. Ray. B9,

7 Barker v. Com., 19 Penn. 8t. 412:
Bell v. State, 1 Swan, 42. Sve s
§ 1432, Pm,

® Dickinsen Q. 8. 217. As to cham-
perty, see infra, § 1853, :

8 There mast be at least three cages.
R. r. Hardwick, 1 Sid- 282, .

4 Bl. Com. 134;: I Hawk, P. C.
475 ; Com. v. Pray, 13 Pick. 359 : Com.
v. Mohn, 52 Penn. Bt. 243; State v,
Chitty, 1 Bailey, 379. A person who
maliciously splitz auits s0 as to acen-
mulate costs is indictable at common
law. Com. ». MeCulloch, 15 Mass,

which it is necessary to state the premises of fact.? And
to sustain a charge of haunting houses of ill-fame, there must be a

scienter.® The evidence by which such an indictment may be sus-

tained is necessarily circumstantial.™ ] _
Night-walkers, 4. e., persons who stroll the streets at night for

997, Bes Com. v. Davis, 11 Pick. 432.
See infra, § 1853, By §§ 133-5 of the
New York Penal Code of 1882, barratry
is made a misdemeanor, and is defined
to be the practice of exciting ground-
less judicial proceedings. Particular
acts need not be speecified in the indict-
ment. J’Anson v. Stuart, 1 T. R. 764.

1 Infra, §5 1858, 1854

% World ». State, 50 Md. 48.

3 J. 8. ». Royall, o supra.

4 4 Bl. Com. 168. See Com. v. Lov-
ett, 4 Clark (Pu.), 5; 8 Haz, Pa. Reg.
805 : Com. v, Mergelt, cited Ibid. ; State
v. Williams, 2 Tenn. 108, Supra, §19.

The offunce i3 made indiotable by §
436 of the N. Y. Penal Code of 1582,

¥ Com. v. Lovett, supre.

¢ State v, Pennington, 3 Head, 299.

7 8o in Massachuseits, where it was
held that indecent exposure of person

- immoral purposes, are indictable at common law 2

was ““ grosy lewdness"” ounder the stat-
ute. Com. ». Wardell, 128 Mass. 52;
State v. Millard, 18 Vi, b74. See infre,
§ 1469 ; Grisham w». State, 2 Yerger,
589 ; where it was held that to an in-
dietment againat two for lewdness, it is
no defence that the parties were mar-
ried by rites not recognized by the

" State as logal. And sve Cpm. v, Mun-

son, 127 Mass. 460; infre, §% 1726,
1747, 1748 ; Peak ». State, 10 Humph.
99. Supra, § 1432. See, however, conira,
Htate v. Brunson, 2 Bailey, 143, For-
illicit cohabitation, see infra, § 1747.

? Supra, § 1432. - .

* Dameron ». State, § Mo. 404,

1 Brooks ». State, 2 Yerger, 482,

U Ppak p. State, 10 Humph. 93 ; My- -
natt v, Btate, 8 Lea, 47,

1 State v. Dovers, 45 N. H. 543. See

supra, § 441, :



§ 1449.] ORINES, [Book 1I.

§ 1447, Common drunkenness may be treated as a nuisance when
And 5o of it is sucF a8 habitually to shock, molest, and disturb the
Sommon, community at large.! ¢ Common™ does not in thiz sense

" mean constant. It iz enough if the drunkenness be fre-
quent.? By statute private drunkepness is in some jurisdictiona
made indictable.?

§ 1448, Publishers of false alarms, or qf intelligence calculated
Andeaor 10 disturh the peace of a community, on the same princi-
false uews-  ples on which common gcolds and common barrators are
MODEES:  indictable, are subject, if the offence be continuous and
directed at the community generally, to penal discipline.s Under
this head may be classed a case in which it was held that it is an
indictable offence to tamper with telegraph wires, so as to give a
false alarm of fire.®

XI. DISORDERLY, BAWDY, AND TIPPLING-HOUSES,
§ 1449. A bawdy-house (or & house of illfame as it is some-

CHAP. XXiL] NUISANCE. (§ 1449.

house must be resorted to in common by other women dictableat
than its keeper when a woman,! It is immaterial “whether Yo,
indecent or disorderly conduct is perceptible from the
outside.””?

A digorderly house is a house kept in such a way as to disturb,
annoy, or scandalize the public generally, or the inhabitants of a
particular vicinity, or the passers in a particular highway, and is
indictable at common law ;* and an inm, or building, to which the
pubhc have access generally may be « disorderly’” when the disorder
ig only inside, and is not heard outside, if it disturb those who have
right of access to the house.* So, though a mere tippling-house is
not per s a Auigance at common law.® yet it is otherwise with a house
kept for promiscuous and noisy tippling, promoting drunkenness in
& community, or when unlawfal sales are made to all parties apply-
ing? But to make a house, as a disorderly house, a nuisance at

U. 8 v Si;avens, 4 Cranch C. C. 341 ; the conduoet of the house causes ontside

Bawdy-

times called) is a house kept for the reception of persons

house and  who choose to resort to it for the purpose of illicit sexual

disorderly

house in-  intercourse, and is indictable at common law® But the

! See Com. v. Boon, 2 Gray, T4;
Btate o, Sowers, 52 Ind. 311; Smith ».
Biate, 1 Humph, 396 ; State v. Waller,
3 Murph. 228. For indictment, mea
Btate ». Moriarty, ‘74 Ind. 103.

* SBiate v. Pratt, 34 Vi. 323; Com. ».
McNames, 112 Masg. 285,

8 Com. ». Miiler, 8 Gray, 484; Com.
#, Conley, 1 Allen,. 6.

4 R. », Harrig, 7 How. Bt. Tr. 925;
2 Imst. 22¢-7; 4 Bl, Com. 149, Supra,
§1374. * This indictment charges the
unlawful cironlation of a falge report
by hend-bills posted on the corners of
the public gtreeta, and other publié
places in ihe city, calling on the citi-
zend to look out for a child-stealer, de-
gcribing her as a woman about twenty-
foar yesrs of sge, ete. The hope is
suggested that she may be discovered
and brought before the public, where
she may be observed by both heads of
farhilies and their children, ete. That
this publieation, given to the public in
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‘the manner above stated, constitutes,

in whatever light it may be viewed, a
COMIED Duisance, cannot, we think, be
well questioned ; that it is injuricus to
both the comfort and health of s large
number of persons in the community

in which the report has heen put in

ciroulation is self-evident, becaunse its
tendency is to fill the mind with anx-
iety, fear, and alarm, to the absolute
destruction of the comfort and happi-
nesd of many, and by this means is, to
a greater or less extent, injurious to

the health of persons brought under

soch influences.” Com. ». Cassidy, 6
Phila. §2; Allison, J., 1863.. Bee supra,
§ 1121.

That to falsely and malmlously an-
nounce a man’s death and {oll the bell
for it, is not indictable, ses Siate ».
Briggs, 22 Vt. 321, cited supra, § 1411.

& Koppersmith ». Btate, 51 Ala. 6.

8 4 Bl. Com. 168; R, v. ‘Williams, 10

Mod, €3; R. v. Rice, L. R. 1 €. C. 21;

Jennings ». Com., 17 Pick, 80; Com.
v, Lewis, 1 Met. 151 ; Gom. ». Kimball,
7 Gray, 328; Cadwell v. State, 17 Conn.
467; Jacobowseky ». People, 6 Hun,
524 ; Barnesciotia ». People, 10 Ibid.
137; King ». People, 83 N. Y. 587;
State v. Williams (30 N. J. L.}, 1 Vroom,
102; Btate v». Evans, 5 Ired. 603;
Smith ». Com., 6 B. Monr. 21 ; State ».
Bentz, 11 Me, 27; Birchfield, er parte,
52 Ala. 377. )

1 State v, Garity, 46 N. H, 61 ; Com.

». Lambert, 12 Allen, 177 ; Cadwell v.

State, 17 Conn. 467; Btate ». Main, 31
1bid. 572 Infra, § 1456,

- % Bteph. Dig. C. L. art. 180; citmg
1 Russ. Cr. 443; R, v. Rice, L. R,1C.C.
21. See King ». People, 83 N. Y. 587.

3 fnfra, § 1456; State v. Bailey, 1
Foster, 343; State v. Stevens, 40 Me.
559; Com. v. Cobb, 120 Mass. 356;
Hunuter ». Com., 2 5. & R. 298; Clem-
entine ». Btate, 14 Mo. 112; Hackney
v. State, 8 Ind, 494. Bee MoElhaney
v, State, 12 Tex. Ap. 231.

4 State v. Mathews, 2 Dev. & Bat.
424, The converse is true, that when

disorder, this makes a disorderly house.
State v. Webb, 25 Iowa, 235,

¢ Com. v. MoDonough, 13 Allen 581.

§ Infra, § 1454; R. v. Rice, L. B. 1
C.C.21; U. 8, v. Lindsay, 1 Cranch
C. C. 245; U, 8, ». Elder, 4 [bid, 507,
U. B. ». Columbus, & Ibid. 304 ; Meyer
v, State, 42 N, J. L. 145; Wilson »,
Com., 12 B. Monr. 2; Statev. Bertheol,
6 Blackf. 474; Stete r. Mnllikin, 8
Ibid. 260 ; State ». Robertson, 86 N. C,
628. A license to sell liquor does mot
protect such a honse. Jfnfra, § 1454,
See Del. Canal Co. #. Com., 60 Penn.
Bt. 367; State v. Thornion, Busbee,
252, And to permit immoral acts in &
house open to the public makes it a
digordetly house. State ». Williams,
1 Vroom (30 N.J. L.}, 102. Supra, §
1424.

It is no defennce when the character

* of the honse is such as to promote dig-

order, that its keeper interfered to quell .
brawls, Com. v. Cobb, 120 Masa. 356.
T Meyer v Blate, 41 N. J. L. 6. See
Bmith ». Com., 6 B. Mon, 21 ; Mains v.
State, 42 Ind. 327.
283
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common law, it must offend a class larger than its own private in-
mates.! The disorder must be in a place to which the public at large
have access.? What is disorder, however, is conditioned by eir-
cumstances ; and what is not disorderly on a secular day may be
disorderly on Sunday.?

Disorderly, tippling, and bawdy-houses are plainly distinguish-
able. As, however, they may be joined in separate counts in the
same indictment,* or may be blended in one count; and, as the de-
cisions bearing on them speak generally of the offence thus made up,
they will here be considered under ono general head. Itis to be
remembered, however, that to constitute a bawdy-house it is not
necessary that there should be any disorder visible or audible from
outside ;* and to constitute a disorderly house it is not necessary
that there should be any public prostitution.®

Offences of this class need not be committed luerd eausa.?

§ 14560. The indictment, when the offence is statutory, must con-
Enough if tain the statutory terms.? When at common law, if it
:ﬁt:n"f; contain averments that the house was unlawful, and
hnuisance disorderly, and a.common nuisance, specifying in what
& averrei. . . I

respect it was disorderly, this iz usually enough.?

That it is sufficient simply to charge the defendant with keeping
a “ common disorderly house’ has been sometimes argued.® But
this is a loose mode of pleading, for the question of disorder is a
wide one, and there are many kinds of disorder which are not in-
dictable, and of which it would be intolerable tyranny for the law
to attempt to take cognizance. The proper course is to-specify what

' Bee Check ». Com., 79 Ky. 359. 9 1. 8, v Columbus, & Cranch C. C.
t Infra, & 1456; Mains ». Siate, 42 304 ; State v, Homer, 40 Me. 438; State
Ind. 327. . v, Collins, 48 Ibid. 217 ; State ». Bailey,
4 Bee supra, § 1481 ; U. 8. v. Colum- 1 Foster, 343; State ». Nixonm, 18 Vt.
bus, ut sup.; Hall v, State, 4 Harring. 70; Com. v. Ashley, 2 Gray, 356; Welly
132. : ¢. Com., 12 Ibid. 326; Com. v. Weod,
& Comn. v, Izmahl, 134 Masa. 201. 97 Masg. 226 ; Com. v, Stewart, I 8, &
& B. v. Rice, L. K. 1 C. C. 21. King R. 342; Joseph v. State, 42 Ind. 370;
v. People, 83 N. Y. b87; Hunter ». Vanderworker v. State, 8 Eng. (Ark.)
Com., 2 8. & R. 208; State ». Ma- "700. See Jordan . State, 60 Ga. 656.

CHAP, XXIL] NUISAKCE, [§ 1452,

the disorder is ; . g., assemblages of persons of both sexes of lewd
character, tippling, noise, tumult,! etc. But geveral specifications
do pot constitute duplicity.?

It is not necessary to name the persons frequenting the house.®

§ 1451. Particular acts or conditions of disorder, inside or outgide,
may be put in evidence to prove a house to be disorderly, o p0oter

although they were not specified in the indictment;* of houseto '

be proved
though common reputation, or complaint among the indue.

neighbors, is not for this purpose admissible. But that uvely.

‘the house was frequented by noisy and disreputable persons, withouf

identifying them, may be put in evidence,® and general annoyance
will sustain an indictment, though only one person way have been
actually disturbed.” It need not be alleged that the house was kept
for lucre.® The use of the house, also, as a place where infractions

© thews, 2 Dev. & B. 424,
" & Brooks v. State, 4 Tex. Ap. 567.

t Infra, § 1457,

' As to Massachusetts, see Gom. v.
Lavonaair, 132 Mass. 1,
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0 S5ea R. v. Rogler, 1 B, & C. 272;
Com. ». Pray, 13 Pick. 358 ; Clifton ».
Btate, 53 Ga. 241. TUnder Iowa stat-
ute, soe Biate s. Alderman, 40 Iowa,
375,

of the law (¢. g., illegal sales of liquor, or gambling, or illegal bet-
ting) are habitually carried on, coustitutes a disorderly house.?®
§ 1452. As has just been seen,' bawdy-houses admis of a wider

range of proof. Whether it be because the term *‘ house

Bad repu-

of ill.fame” i3 sometimes, by statute, made convertible tation of

visitore ad-

with bawdy-house ;1! or whether it be because at com- missinle.

' Bea Whart. Prec. in loce; Com. v.
Wise, 110 Mass. 181 ; Peopls . Jack-
gon, 3 Denio, 101; Frederich = Com.,
4 B. Mour. 7: Davis v. Btate, 52 Ind.
488 ; Hiclkay v. Btate, 53 Ala. 514, Bee
Whart. Cr. P1. & Pr. §§ 154, 231,

? Com. v. Ballou, 124 Mass. 26;
Whart. Or, PL. & I'r, § 251

£ Biate v, Patterson, 7 Ired. 70.

4 Com. v. Davenport, 2 Allen, 200
Com. v. O'Brien, § Gray, 487; Com. 2.

Cardoze, 119 Mass, 210 ; Com. v. Stew-

art, 1 8. & R. 342; State ». Webh, 26
Iowa, 235; Garrigon v. State, 14 Ind.
287; State v, Patterson, 7 Ired. Ti;
Mahalovitch ». State, 54 Ga. Z17.

& 1J. 8. v. Nailor, 4 Cranch. C. C.

372; U. B. v». Jourdanme, Ibid. 338 ;

State ». Folay, 45 N. H. 466; Com. ».
Stewart, 1 3, & B. 342 ; Henson ». State,
62 Md. 231; Com. ». Hopkins, 2 Dana,

418; Smith ». Com., 6 B. Monr, 21;
Sparks v. State, 59 Ala. 82; Toney o,
Siate, 60 Ibid. 97. Bee State v. Board-
man, 64 Me, 523.

5 Com. ». Kimball, 7 Gray, 328;
State ». Patterson, 7 Ired. 70 ; Wooster
v. State, 55 Ala. 217.

1 Com. v. Hopkins, 133 Mass. 361.

B fnfra, § 1457 ; supra, § 1449 ; State
v. Smith, 29 Minn, 143 ; Btate v. Porter,
38 Ark. 637. :

5 State ». Williams, 30 N. J. L, 102,
111; Meyer ». State, 41 Ibid. 6; 42 N.
J, State, 145 ; Bmith vr. Com., 6 B. Mon.
21 ; Wilson ». Com., 12 Ibid. 2. '

¥ Supra, § 1449,

n Cadwell ». State, 17 Conn. 467 i,

and see State v. Morgan, 40 Ibid. 34 ;

aff. State v. Blakesley, 35 Ibid. 523;

Sylvester v. State, 42 Tex. 496. Bee

Com. v. Davis, 11 Gray, 48, and conlra
285
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mon Iaw a ““house of ill-fame,”'as a scandal to the commaunity, is
per se indictable ; or whether because no other proof can often
be had; it has been ruled, though on questionable authority, that
the “ill-fame” or * bad reputation’ of the house may be proved.?
But however this may be, it is settled that the bad reputation of
the persons visiting the house may be put in evidence.® It is, in
any view, error to charge the jury that they are to convict if the
house has a bad reputation., They must only conviet if they believe
the house to be one of ill-fame, or.a bawdy-house, as the case may
be ;* and the fact that a house kept dond fide for public convenience
18 sometimes resorted to by persons of ill-fame does not necessarily
make it a house of ill-fame.® All concerned in *keeping” such
house, if they take part in its government, are * keepers,” no
matter what may be its extent;® though the fact that a prostitute

nnder Maine etatute, SBiate ». Board-
man, §4 Me. 523. That the ‘‘ character’
of a ‘*liquor nuisance’’ may be shown
by the proseentor, ace Btate v. Haley,
52 Vi. 476; Whart. on Cr. Ev. §
67. As to statute, see infre, § 1498 5,
Prostitntion in the house need not be
proved if the honse was used as a
dance-house to get np assignations.
Com. v. Cardoze, 119 Mass, 210, That
indietment following statute is sufi-
cient, sea Com. v. Lavonsair, 132 Mass,
1; Btate ». Nichols, 83 Ind. 228.

I Cadwell ». State, 17 Couun. 467;
State ». Blakesly, 38 Ibid. 523,

t Whart. Or. Ev, § 255; U. 8. ».
Gray, &4 Cranch C. C. 675; U. 8. v.
Stevena, 4 Ibid, 341 ; Stater. Lyon, 39
Iowa, 379 ; State ». McDowell, Dudley
(8. C.), 846: Adams v. SBtate, 25 Ohio
Bi. 584; ('Brien ». People, 28 Mich.
213; State v. Bruumell, 29 Wis., 435;
Btate v, Bmith, 29 Minn. 193 ; Morris
v, State, 38 Tex. 603 ; see Drake o,
State, 14 Neb. 535. See confre, U. 8. r.
Jourdine, 4 Cranch, C. C. 338 ; State ».
Boardman, 64 Me. 523; State ». Foley,
45 N. H. 466; People r. Manch, 24
How. Pr. 276; Com. v, Stewart, 1 8.
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& R. 342; Henson v. State, 62 Md, 231 ;
Toney ». Btate, 60 Ala. 97.

3 See Whart, on Cr. Ev. 9th ed. §§
58 el seq. ; State v. McGregor, 41 N, H.

407 ; Com. v. Gannett, 1 Allen, 7; Com,

v. Lambert, 12 Ibid. 177; Com. ». Kim-
ball, 7 Gray, 328 ; Harwood v, People,
26 N. Y. 190 ; Com. ». Noonan, 15 Phila.
372; Wooster v. State, 55 Ala, 217;
Clementine ». State, 14 Mo. 112 ; Sparks
. State, 52 Ala, 82; State v, Hand, 7
Iowa, 411 ; State v, Lyon, 39 Ibid. 379 ;
O’Brien v. People, 28 Mich. 213 ; King
. State, 17 Fla. 183; Morris v, State,
38 Tex. 603; Sylvester v. Btate, 42
Ibid. 496 ; Terr. v. Chartrand, 1 Dak.
T. 379. .

That single illicit acts will not con-
stitute a bawdy housze, see Stato ».
Garing, 74 Me. 122; Btata v, Evana, 5

Jred. 603 ; Bmalley ». Biate, 11 Tox.

Ap. 147. . .

4 State v. Brunell, 29 Wia. 435,

# McElhaney v. State, 12 Tex. Ap.
231, S
. & Com. v. Gannett, 1 Allen, 7; Har-
low »..Com., 11 Bash. 610¢; Paople ».

Buchanan, 1 Idahp, N. 8. 681. JFofra, -

§ 1460,

CHAP, XXII.] NUISANCE. * [§ 1455,

is an inmate of such a house does mot by iiself make her a

keeper.! _ L

§ 1453. Ownership way be proved by admission, or by acts of
authority, or by record.? It cannot be SI'IOWIJ by rgputfa.- Ownershlp
tion,? but is to be inferred from the c1rcumst.an:?es_ in i’ffe‘ii?ai’f,
proof.t It is not proved by occupation of a particular
room in the house.? N o

§ 1454, Tippling-houses, when eonducted noisily and in such 2
way as to breed disorder and crime, are, a8 }fas been seen, Tippliog
indictable at common law ;¥ nor will a license to gell g‘i:::‘:as?:jl :’r:t
liquor shield the defendant when tried specifically for the comaion
nuisance,” Nor, in prosecutions: for 2 nuisance,can a. . ]
tavern-keeper, or the keeper of any building open to Fhe p.ubl.w,
defend himself on the ground that the disorder is excluswely.mmde
the house, and i3 not heard outside.” Wherever the. public has
access, there disorder is a public nuisance. But in & private house,
to which the public bas not access, the dis'ord.er t.nu'st be such as to
annoy passers-by or neighbors? Aund of a tippling hm?se, a8 _sufch,
it is an essential condition that there should be babitual selling,
directly or indirectly, of spirituous liquor by retail.l’ )

§ 1455. A married woman may be indicted for keeping a house
of ill-fame, either with or without her husba.n. Jand & prarved
husband living in the house, and there exercising acts of woman in-
control, cannot defend himself on the: ground that the lﬁf,f,‘;{fg
house was owned by his wife, under the married woman’s

I Toney v. State, 60 Ala. 87, 9 Supra, § 141]_., 1431 ¢; Btate v.
$ State v. Worth, R. M. Charl. 5. Buckley, 5 Harring. 508. DBut see
$ State v. Hand, § Iowa, 411 ; Allen under lowa Statute, Shepafd [N ]:’eople,
v. State, 15 Tux. Ap, 320. . 40 Mich, 487. As to special disorder
4 State », Wells, 46 Iowa, 662; on Sonday, see mp_ra;, § 1431 : Wilson
24 Tex. 657. ‘'v. Coms., 12 B. Mon. 2.
Go'mfl]‘:::;: t:tt;’tam, 60 Ala. 97, ® 17, 8. . Columbus, 5 Cranch C. C._
8 Supra, § 1449, where the cases are 304; Com. v, MecDlonough, 13 Allep,
given; and see more fully infra, § 581; State ». Burchinal, 4 Harring.
1498, 572; Bloomhuff v, State, 8 Blacl_:f.
1 Supra, § 1424 ; State v. Buckley, 5 206 Btate ». Thornton, Busbes, 262, )
Harring. 508; State o, -Mullikin, 8 = " R. = Williams, 1 Saliz. 184; <10
Blackf, 260. Ses U. 8. v. Eider, 4 Mod. 64; Com. ». Lewis, 1 Met. 161 3
Cranch C. C. 507 ; Statsv. Ambs, 20 Mo. Com. v. Cheney, 114 Mass. 281 ; State
214 ; Archer v. State, 10 Tex. Ap. 482, ». Bentz, 11 Mo. 27, Supre §§ 78, a1,

% Supra, § 1449, 1449, )
o - 287
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acts, who lived there, carried on the premises, and received all the
profits.!

§ 1456. So far as concerns disorderly houses, nuisance to all the

neighborheod need not be proved,? nor, if the house be
gﬁgfai’r shown to be disorderly, is proof of outside riot or dis-
:E;?fe I8 order in the vicinity necessary* On the other hand, a
single riot does not create a disorderly house,* nor does

a gingle act of lewdness, nor even continuous acts of lewdness by
one person, make a bawdy-house.®* But the offence must be to the
public in general.® Thus, upon a charge of keeping a disorderly
house, where it appeared that the defendant lived in the country,
remote from any public road, and that loud noises and uproar were
often kept up by his five sons, when drunk, whom he did not en-
courage (gave by getting drunk himself), but would sometimes
endeavor to quiet, by which disorder only two families, in a thinly
settled neighborhood, were disturbed, this was held not to amount
to a common nuisance.”

The question of admissibility of reputation is elsewhere dis-
cussed.b '

A house of assignation, where parties meet for the purposes of
debanchery, is indictable a8 2 bawdy or disorderly house, though

eral prostitution will sepport an indictment for keeping a

CHAP, XXIL] NUIBANCE, [§ 1459.

§ 1458. Proof of the use of a single room for purposes of gen.
“house™ for such purposes.” And a canvas tent may be &m}?’b:
a “house” in the same sense;? and so may a boat on g * " POUse”
river, when used as a habitation®

§ 1459. At common law it is an indictable offence not only to
keep a house of ill-fame, or to be in any way concerned
in the same,* but to let a house, knowing it is to be used %gﬂg:ﬁr
for the purposes of prostitution ;* though in New York e fame
the last point was once ruled differently, and it was laid atcommon
down that to rent a house to a woman of ill-fame, with Taw.
the intent that it should be kept for purposes of public prostitution,

" is not in itself an offence punishable by indictment.® Subsequently,

however, the doctrine held in the latter case was qualified, and it
was declared that when it appeared that the owner of lands had
either created a nuisance, or continued, or in any way sanctioned
its creation or continuance, he is indictable.” At present the law,
even in New York, is, that such letting or hiring, with a guilty
knowledge, makes the landlord indictable as a principal in keeping
the house, supposing the house to be so kept.® If, however, the

10 prostitutes live there.?

§ 1457. That the offence need not he Iueri causa, has been
Offence mainly determined as a matter of pleading.® But on

need not

be luers. Principle the expectation of pay is not essential to the

eauEa. offence. !

1 Com. ». Wood, 97 Masa. 225. See
Bearborough v. State, 46 Ga. 26,

* Com. v, Davenport, 2 Allen, 209,

* R. v Rice, L.R.1C, (. 21; U. 8.
v. Columbus, 5 Cranch C. C. 304 ; State
v. Wabb, 25 Towa, 235. See Sylvester
v, State, 42 Tex. 496,

{ Hunter ». Com., 2 5. & R. 298,
Supre, § 1449 : Maing ». State, 42 Ind.
827; Dunnaway ». State, 9 Yerg, 350,

% Btate v. Evang, 5 Ired. 603, and
cases oited supra, § 1422, See R. o
Pierson, 1 Salk. 382.

¢ Hunter ». Com., 2 B. & R. 298:
Maing v. State, 42 Ind. 327.
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T Btate v. Wright, 6 Jones (N. C.),
25. Bes State v. Mathews, 2 Dev. &
B. 424,

¥ Supra, § 1452; Whart. Cr, Ev. 9th
ed. §§ 58 ef seq.

9 R. ». Piersen, 1 Balk. 382; People
v, Rowland, 1 Wheeler C. C. 286,

M See supro, 8§ 1449-51; Biate ».
Porter, 28 Ark. 637.

N State v. Nixon, 18 Vi. 70 ; Com. v.
Wood, 97 Mass. 225 ; State v, Williams,
1 Vroom, 102; Btate v. Webb, 25 Iowa,
236, Bee State v. Bailey, 1 Fost, 185,

1 Com, ». Howe, 13 Gray, 26; Com.
v. Hill, 14 ibid. 24; Comw. v. Butman,
118 Masg. 456; State v, Garity, 46 N.
H. 61; 8tate r. Main, 31 Conn, 572;
and see Clifton v, Btate, 53 Ga. 241,
In People v. Bixby, 67 Barb. 221; 4
Hun, 636, an immoral exhibition of
women in a room which was not open
to the public generally, but only to
such as were permitted to enter and
paid therefor, was held to be in a ** pub-
lic place’ within the statute against
indecent exposnre. DBut see Biate v.
Barr, 39 Conn. 40. As sustaining text
see State v. Main, 31 Conn. 572 ; Btate
v, Mulien, 35 Iowa, 199.

2 Killman v. State, 3 Tex. Ap. 222;
though see Callahan ». Btate, 41 Tex.
43.

* Btate v. Mullen, 35 Iows, 149.

4 Supra, § 1449 ; Harlow v, Com., 11
Bush, 610.

YOL, IL—19

§ 17, 8. v, Gray, 2 Cranch C. C. 676;
Com. v Harrington, 3 Pick 26 ; Smith
v. State, 6 Gill, 425 ; Psople v. Saun-
ders, 29 Mich. 269 ; State », Potler, 30
Iowa, 587.

That a landlord is responsible for
whatever he eauses or is able to prevent
or correot, see James v. Harrig, 35 L.
T, 240 ; Gandy v. Jutter, 5 B. & 8, 78;
Nelson ». Brewery Co., L. B. 2 G. P.
D. 311. .

That the lessor may be charged aa
keeper of thehouse, see State ». Lewis,
4 Tex. Ap. 567; Stevens v, People, 67
I 587. :

‘¢ People v. Brockway, 2 Hill (N.Y.),
558. . '

7 People v. Townsend, 3. Hill, 479.
Bee, also, to same effect, Ross'v. Com.,
2 B. Monr. 417. ’

£ Com. v. Harrington, w sup.; Peo-
Ple v. Erwin, 4 Denio, 129; Bmith ».
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landlord has absclutely no control, and -when leasing was ignorant

of the intended use, he is not respoungible for letting the house with

‘the unlawful purpese in view.! And in any view the indictment
should be special, charging him not with keeping, but with know-
ingly letting, the house.!

§ 1460. To make a party liable for knowingly permitting his -

Corni bouse to be used for the purposes of prostitution, it is
o?ﬁ)}xe?:?w said in TIowa to be necessary that he be shown to have
?;fﬁiﬁﬁtntjo done some act, or made some declaration, sufficient to
dictability. ghow his assent to such use after he had knowledge of
it.® Mere inactivity, it is said in the same case, or failure to take
steps to prosecute, does not make him liable. Baut, however this
may be under the Iowa statute, acquiescence involves a party in
the common. law offence, where the lease is renewed (a8 in cagses
of leases week by week, or mounth by month) afier knowledge by
the lessor of the use made by the lessce. Here the lessor sup-
plies the machinery for the maintenance of the nuisance, and con-
tinues week after week to renew the supply, and knowingly to give
each week fresh impulse to the nuizance. In such case, according
to the views hereinbefore unfolded, he becomes (the offence being
a misdemesnor) a principal in the nuisance.* The same rule applies
to all persons mixing in the management, supposing the offence is
charged as & nuisance.® Thus, it i8 no defence to an indictment of
this class that the defendant, who is proved to have control of the

CHAP. XXIL.] . NUISANCE. 3 1462,

building, is not the owner, but merely collects the rents as agent for

" the owner ;! nor is it a defence that the defendant’s husband, she

being a married woman, resided in the house, and was the lessce.
But it is otherwise when the offence, as will presently be seen, 18
charged as the special offence in letting the house.

1460 ¢. The indictment, when the offence is that of knowingly
keeping the house, though it need not describe the pre-

Indictment
mises with greater accuracy than in burglary® ought, must be
when it rests on a lease, accurately to specify the date and *Pe=**
terms of the lease, and the name of the lessee, or te give an excuse
for non-specification.* An omission of the scienter is fatal.* And
if the.leaging be the gravamen of the offence, and there be no proof
of cobperation in keeping the nuisance, the indictment must be
special.®

XII. GAMES.

§ 1461, Here we touch a point that has heretofore’ been inci-
dentally discussed. Are public games to be discouraged g a:100s
and depressed ? Much depends on this point on the or dior-

. derly
policy of the community in respect to the physical and - games in-
martial cultore of young men; but much also, when the dictable.
question of nuisance presents itself, depends on the moral bias of
the community. Where public sentiment is scandalized by the public

exhibition of a particular game, then the public exhibition of such

State, 6 Gill, 425 ; but see contra, R. v,
Barrett, L. & C. 263—a case, I think,
erronecusly decided. Bee swpra, § 14232,
_In Ohio the offence ia indictable by
gtatote. Act of April 11, 1856.

L State ». Williams, 1 Vroom (30 N.
J. L., 102; B. P., R. v. Barrett, ut sup.
See Rosa v. Com., 2 B. Monr. 417,

t R, ». Btannard, L. & C. 349, com-
mented on in pucceeding note. And see,
also, Btate v. Pearsall, 43 lowa, 630.

* State v. Abrahams, 6 Iows, 117.
Bee Com. v. Adams, 109 Mass. 344,

¢ Bee supra, § 1442; R. v, Stannerd,
L. & C. 349, 8o far as it conflicts with
the prineciples. just stated, cannot be

mcepted a3 law. See supra, § 1422,
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8o far as it lays down the rule that a
fandlord’s failure to give notice to guit
doas not invelve the landlord in lHabil-
ity aa a ‘‘keeper” of the house, the
rule i3 consistent with what has been
stated as to “ omissions.’”” But on the
only question put in R. v. Btannard,
the ruling is not inconsistent with the
text. The indictment charged that the
defendant kept the honse. **But he
was not the keaper of the house,™ said
Pollock, C. B., “and the convietion
must be quashed,”” B8ee supra, §§ 125
o seq. _ '

¥ Harlow v. Com., 11 Bush, 610, and
cases suprd, § 1453,

game may be a nuisance. But the sentiment thus to be protected
must be that of a community, and not that of a few persons, no
matter what their prominence and excellence.® Applying this
criterion, we can understand why decisions a3 to what public games
are nuisances ghould vary in different communities.

§ 1462. Bowling-alleys, when attended by noise, and drawing
to them crowds of idlers, may be nuisances in thickly inhabited and

! Lowenstein ». People, 54 Barb.
299.
¢ Com. v. Cheney, 114 Mass. 281.
Bee supra, § 1455,
? People v. Bannders, 20 Mich. 269.
Bee Hipes ». State, 73 Ind. 39.
4 Com. w». Moore, 11 Cush. 600.
Otherwise when no lease is set forth.
Smith v. State, 6 Gill, 425.

§ State v. Leach, 50 Mo, 535.

¢ R. v. Btannard, L. & C. 349 ; Com.
v. Johnson, 4 Clark (Pa.}), 398 (4 Penn,
L. J. Rep.) ; Btatev. Pearsa"l] 43 Iowa,
630.

! Suprg, § 371.

% See mpra, §§ 1411, 1414,
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ing-all
whendie.  law nuisance proof of great habitual disorder should be

orderly. given.? Nor can the game be properly regarded as a
game of chance or as a nuisance, unless conducted in a disorderly
way.? :

§ 1463. Unless conducted in such a way as to attract offensive
Soof k- crowds, billiard rooms are not common law nnisances ;¢
fard rooms.  gnq though it has been held that when the loser has to
pay for the table the play may become gambling ;* the better opinion
is that the game is not necessarily a game of chance® But when
disorderly they may become indictable as nuisances.

§ 1464. Public spectacles are to be governed by the considera-
tions just named, with this addition, that whatever tends to need-

8o of bowle quiet communities ;! though when chafged as s common

CHAP, XXII.} NUISANCE. [§ 1465.

lessly collect a crowd of idlers, and block up streets, be- Sa :;ape?:
comes & nuisance.) That the exhibition of obscene pictures cles,
may be o nuisance at common law is elsewhere geen.? .

§ 1465, 1t is at common law not indictable for persons to engage
in gaming in private}® or to conduct & single game of
chance in a public place. But when gaming is there ﬁ‘]‘]’;’;“g];b_
publicly known to be carried on, however chluded the }Lﬂ&i?t:{nl;?
place may be, and when unwary and inexperienced per- '
sons are there enticed and fleeced, then the parties concerned are
indictable for nuisance, irrespective of any particular statutes.t
And a public faro table when so operating is, per se, a nuisance.b
Nor is it necessary that a house, to be a public place, ghould be
one exposed to all passers-by. It is enough if persous ordinarily
applying are to be received.® All concerned in keeping the house

1 State ». Currier, 23 Me. 43 ; State % Btate o. Hall, 32 N. J. L. (3 Vroom)

v. Hay, 20 Ibid. 457 ; Haines v. State,
30 Ibid. 65 ; Tanner v. Trastees, § Hill
(N. Y.), 121. See Btate ». Records, 4
Harring. 564; Needham ». State, 1
Tex. 135,

In Tanner v. Trustees, the ruling of
the court 18 baged in part on a state-
ment of Lord Hale in Hall's Cage, 1
Mod. 76: 2 Keb. 846, that ““in the
eighth year of Charles the First, Noy
came into comrt and prayed a writ to
prohibit 3 bowling alley erected near
&t. Dunstan’a chorch, and had it.”
But this case may be explained on the
account of the *“ nearness’ to St. Dun-
stan’s chureh, which nearness is made
a prominent feature in the report. It
would not apply, therefore, to bowling
alleys so0 situate as not to prodnce a
similar distorbance. Nor in the report
of Hall’s Case, in Vent. 169, is there
any notice of the ** bowling-alley®’ pre-
cedent. That bowling-alleys are not
nuisances unless made a¢ by their
locality (e. g., as whore placed in sach
a way as to.disturk public business or
public worship), res Btate ». Haines,
30 Me, 65; Updike v. Camphell, 4 E.
D. Bmith, 570 ; State ». Hall, 32 N. J.
L. 1568,
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In Masaachnsetts, bowling has been
held to be an “ nnlawful game’’ under
Rev. Bla. c. 50, § 17. Com, », Goding,
3 Met. 130; Com. v. Stowell, 9 Ibid.
572; Com. ». Drew, 3 Cuzh. 279, Ia-
JSra, § 1465,  As to ** bowls,” see infra,
§ 1465 a.

In North Carolina, bowling iz neld
to be a game more of skill than chance.
State ». Gupton, 8 [red. 27. .

' Btate v. Gupton, 8 Ired. 371. See
Bass ». State, 37 Ala. 469, whero it was
held that betting on nine pins was an
offence,

¢ Com. ». Sylvester, 13 Allen, 247;
Com. ». McDonongh, Ibid. 581 : Com.
v. Emmons, 98 Mass. §; People v. Ser-
geant, 8 Cow. 139; Ward v». Btate, 17
Ohio 8t. 32; Harbangh ». People, 40
TI1. 294; Bmith v. State, 22 Ala. 54;
Hanrahan ». State, 57 Ind. 527 ; Long-
worth ». Biate, 41 Tex. 508; thoogh
gea State ». Layman, 5 Harring. 510,

& Ward ». State, 17 Ohio St. 33;
Btate v. Book, 41 Iowa, 550,

§ Harbaugh v. State, 40 TIL. 494 ;
Blewett ». State, 34 Misa, 606 ; Wort-
ham ¢, State, 59 Ibid. 179. See Sikes
», Btate, 67 Ala. 771,

are principals.

1 See R. v. Carlile, 6 C. & P, 636;
Walker v. Brewster, 5 L. R. Eq. 25;
R.vGrey, 4 F. & F. 73.

% Infra, &b 1606-8; supra, § 1432

# 1 Hawk. P. C. 721; U. 8. v. Mil-
burn, 4 Cranch C. C. 719; Estes v.
State, 2 Humph, 496 ; Hirst v. Moles-
bury, L. R. 6 Q. B. 130. See ‘further,
Ismenard’s Case, 1 Cranch C. C. 100;
State v. Currier, 23 Me. 43; State ».
Hay, 20 Tbid. 467, wnder atatate;
Neodham v. State; 1 Tex. 139, for
keeping without license; Com. ». Em-
mons, 98 Mass. 6; Smith v, Btate, 22
Ala. 54; Hanrahan ». State, 57 Ind.
527, under statute; Longworth ».
State, 41 Tex. 162.

In Armsirong . State, 4 Blackf, 247,
it wag said that the inference from &
single act of gaming is for the jury.

s R. . Medlor, 2 Show, 36; U. 5. v
Dixon, 4 Cranch C. C. 107; State ».
Haines, 30 Mo. 65; Lord ». State, 18
N. H. 325 : Com. v. Tilton, 8 Met. 2323
Com. v, Stahl, 7 Allen, 304 ; Teople ».
Jackson, 3 Denio, 101 ; People v. Her-

geant, 8 Cow, 130 ; Btate v, Layman, 5
Harring. 510; Bloomhuff ». Btate, 8
Blackf. 205; State v. Crummey, 17
Minn. 72; Barada ». Btate, 13 Mo. 94;
Vanderworker v. State, 8 Eng. (Ark.)
700. See Wheeler v. State, 42 Md.
563.

As to gambling nnder Virginia stat-
ute, pee Nuckolls ». Com., 32 Grat.
884. Asto Alabama statute, see Toney
v. Btate, 61 Cal. 1.

§ State v. Doon, B. M, Cherl. 1.

§ Rice v. Btate, 10 Tex. 545.

"That, under the English statute, &
railway carriage is & public place, see
Langrish v. Archer, L. R. 10 Q. B. D.
44, As to what iz a public place, see
Btate ». Book, 4) Iowa, 5503 Bmith w.
State, 52 Ala. 384 ; Dickey v. Btate, 68
Ibid. 508; Lowrie v. State, 43 Tex.
602 ; Sheppard v, State, 1 Tex. App. .
304 ; Askey v, State, 15 Ibid. 558,

As to the game of ** tan,", see Poople
v, Ah Oon, 56 Cal. 188, Infra, § 1465 a.

That under ststute declaring that
persons playing faro and other games

T Supra, § 1422 ; State v. Haines, 30 Me. 65 ; State v. Crummey, 17 Minn. 72;

People v. Raynes, 3 Cal. J6i.
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§ 1465 a. Fair and honest contests. of skill and strength have
Gamiog ' been always regarded as sustained by the common law,
staking on Notwithstanding the fact that a prize is attached to suc-

cess. This has been so from the days of tournaments,
where prizes were given for valor to the victors in fair encounters in
the arena, to the days of county fairs, where prizes. are given to
those who bring in the fleetest horses, the fattest pigs, the rarest
fruit, and the finest needlework. The mere fact, therefore, that a
prize is. offered to the conqueror in a contest of gkill or strength
does not make it illegal; nor, to advance a step further, iz mere
private gaming for money, when the game is fair, and when there
is no offence to the public, indictable at common law.! On the
other band, not only in the United States, but in England, statutes
have been repeatedl ¥ pasged to prohibit ¢ gaming’ ag an illegal act,
to be distinguished from the playing of games. Keeping this dis-
tinction in view, the meaning of * gaming,” as a criwinal offence, is
plain. To play chess for a prize is not “ gaming,” nor iz it  gaming”
to play foot-ball or cricket, or to engage in contesta of strength in a
country fair, though a prize is to be awarded to the winner. On
the other hand, it is * gaming” for parties to stake money on
chance.? The chance must be the controlling factor in the game. It
is. not enough to say that wherever chance enters in any appreciahle
degree into & contest, then there is gaming. There is no contest—
forensic, literary, artistic—in which chance does not so enter. A
lawyer may accidentally lose his brief before beginning his speech ;
or an author way be misled by a wrong reference on which he
casually strikes ; or an artist may find that colors he took due care

for wmoney shall be deemed common 1 Tex. 138; Longworth ». State, 41
gamblers, single aetsa may constitnte Ibid. 102.

CHAP, XXIL] NUISANCE. [§ 1465 a.

in selecting turn ouf from some casualty not to stand. This, how-

ever, does not make a contest in which lawyer, author, or artist
may be concerned, ¢ gaming.”” All competitive examinations are
affected in some degree by chance, yet no competitive examination

is “ gaming.” So as to games of skill. In such games chance

way have very little part. If so, playing these games, even for
reward, is not gaming. It is otherwise when the game depends
more largely on chance than on skill. Hence gaming as.a penal
offence, under the statutes making it such, may be defined as &
staking by agreement on chance.!

Dog-racing dependent upon training, is not a game of chance,?
nor is horse-racing, when also dependent on training, and for the
improvement of stock ;3 though if chance be made the preponderating
element, it 18 otherwise.®

s Qock-fighting,” being cruel and wanton,® and mainly dependent
on chance, is gaming.*®

Ninepins,—Whether the game of ninepins is & game of chance
depends upon whether it is a game in which chance or skill pre-
dominates. When fairly conducted, it is to be regarded as an
athletic sport, not indictable at common law.?

The following games have been held lawful even when played for

a stake :—

1 Sea Whltneyv State, 10 Tex. Ap. Ga. 609. Compsre Morgan v. Beau-

377. mont, 121 Mass. 7, and cases in subse-
¢ Mirst v Holesburg, L. R.6 Q. B. quent notes.
150, : % See supre, 4§ 1067, 10824,

2 Oliphant on Horses, 412; Coomba & Com. v. Tilton, 3 Met. 232 ; Baxter
v. Dibble, L. R. 1. Exch. 248 ; Hirst v, w. State, 1 Humph. 486. See Coolidge
Molesbury, L. R. 6 Q. B. 130; Dain- v, Choate, 11 Met. 79, Bt see Marlin
tree v. Hotchinson, 16 M. & W. 67; "o, Hewson, 10 Exch. 781, Infra, §
Bentwick ». Commop, 5 Q. B. 693; 10825 Bee § 665 of N. Y. Penal Code

the offence, see Stats v. Melville, 11
R. L. 417; Cameron v, State, 15 Alg.
383 ; Torney v. State, 13 Mo. 455 ; Pat-
tersen v, State, 12 Tex. Ap. 223:
Scribner v. State, Ibid. 173; mfra, §
1476.

- 1 See Hirst ». Molesbury, L. R. 8 Q.
B, 130 ; State ». Currier, 23 Me. 43;
Com. v. Bmmons, 98 Mass. 6 ; Hanra-
han », Btate, 5T Ind. 527; State v.
Hayden, 31 Mo, 35 ; Neadham v. Siate,

204

¢ This is adopted in M re Les Tong,
5 Crim. Law Mag. 67; see Btate v. Gitt
Lee, 6 Orog. 426 ; 1 West Coast Rep. 37;
18 Fed. Rep. 256.

In People v. Weithoff, 51 Mich. 214
Conley, J., said : * Let a stake be laid
upon the chances of a game, and we
have gaming.” '

A learned note on ‘f games of chancs’’
will be found in 5 Crim. Law Mag.
529.

Challand v. Bray, 1 Dowl. Pr. (N. 8.)
783; Hvans v. Pratt, 4 Scolt, N. R.
376; Holmes v, Sixsmith, 7 Exch. 202,
Bee Stephen on Bearch of a Horse, 24
ed. 1836 ; Harless », U. 8., 1 Morris,
169 ; Btate v. Hayden, 31 Mo. 35; but
seo Btate v. Ness, 2 Ind. 499,

¢ Tollet v, Thomas, L. R. 6 Q. B
515. Bee Beeston v. Beeston, L. R. 1
Ex. D, 13; Higginson v. Simpson, L.
R. 2 C. P. D, 76; Dyer v. Bougon, 69

of 1882,

The game is condemned by Lord El-
lenborongh in Sqnires ¢, Whisken, 3 -
Camp. 140, and held untawful in R, ».
Howel, 3 Keb. $10, where it iz said
that ‘“the defendant being convieted
of keeping s common cock-pit, the
oourt conceived it an uniawful. game
« « .« 8t common law.” And see
supra, § 3T2.

T Bee supra, § 1462.-
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Foot-ball ;! wrestling matches, provided they do not take the
shape of public prize-fights ? rowing matches ;® coursing watches ;*
quoits ;* cricket ;* bowls ;7 foot-racing ;? bllha.rds ;¥ backgammon ;'¢

dominoes ; shuffleboard.!?

Verdwta of juries finding that the following games are games of

chance have been sustained :—-
¢« Rondo '18

“ Draw Poker:’'4

¢ Poal,” * French Pool” or ¢ Paris Mutual ;*"1%

I Manby v. Scott, 1 Mod. 136.

1 Supra, §§ 212, 372, 373, 636 ; Man.
by v. 8cott, ut supra; Kennedy ». Gad, 3
C. & P. 376 ; State ». Bhaw, 33 Me, 554
Doan v. State, 26 Ind. 495. As to New
York, see Penal Code of 1882, § 455,

That consent cannot validate a
prize fight when it iz 8 breach of the
peace, ee supra, § 639. That consent
cannot validate a boxing match, sce
State », Burnham, 55 Vit. 445. And it
iz no defence that suoh performances
are sustained by uweage. Ilid.

* Bostock ». BR. R., 3 M. Dig. 274,

4 Dainiree ». Hoichinson, 16 M. &
W, 87,

% Manby v. Scott, ut supra.

§ Joffreys ». Walter, 1 Wils. 220;
Walpole v, Banders, 7 D. & R. 130;
Hodson », Terrill, 1 C. & M. 797%.

7 Bigel ». Jebb, 3 Btark. 2. As to
bowling alleys, seo supra, § 1462; and
see Btate v. Records, 4 Harring. 554.

¥ Batty ». Marriott, 6 C. B. 818;
Emery v. Richards, 14 M. & W. 728,
Coombs ». Dibble, L. R. 1 Exch._ 248.

® Parsons ». Alexander, 1 Jar. N. 8.
660. BSee supra, § 1463. A * billiard
table’’ need not have pockets, Bikes
v. Biate, 67 Ala. 77, As holding that
billiard playing when the loser pays
for the gamae ia gambling, see Ward
». State, 17 Ohio St. 82; State r. Book,
41 Tows, 560 ; see, however, Harbaugh
v. Penple, 40 [11. 294 ; Blewett v. State,
34 Mias. 606.

_ But that billiards is not by itself a
' 206

game of chance, see Wortham v. State,
5% Miss. 179.

¥ Wetmors v. State, 55 Ala. 198,

U B. v Ashton, 1 E. & B. 286. See
note to § 1465,

2 State v. Bighop, 8 Ind. 266.

B {ascock v. State, 10 Mo. 508.

W See State ». Lewis, 12 Wis. 434 ;
Stith v, State, 13 Ark, 680; Wren ».
State, 70 Ala. 1. Bat in Nuchols ».
Com., 32 Grat. 884, it was ruled
that * poker’ is not of the same class
as faro, keno, and the like.

5 Com. v. Bimonds, 79 Ky.-648.

In Rice v. Biate, the Court of Ap-
peals of Maryland, on March 12, 1685,
decided that the selling of cards and
tickets at a * mutual pool’” on horge
races is not keeping a gambling table
under the Maryland Btatute; four
judges assenting, three dissenting.
From the opinion of the majority the
following is extracted :—

“We are now prepared to examine
the evidenmece which was admitted in
the Criminal Court. If the persens
who purchased the tickets in the vari-
ous pools were playing at a game of
chance, then the appellants were keep-
ing a gaming table and a place for
gambling. The object of purchasing
these 'tickets was to wager money on
certain horse races. Ne¢ ordinary in-
terpretation of language wounld de-
seribe their condunet as the playing of
a game, When & man hazards hia

~ money on the rise or fall of prices of

[BooK 1L

CHAP, XXIL]

¢ Tan ;™1

NUISANCES.

[§ 1465 a.

« Faro,” of which the distinctive feature is that the chances are

unequal ;7’2

atocks, cotton, grain, or other commodi-
ties it cannot, in the proper use of
language, Ue said that he is playing at
a game of chance, nor can the place
where such ventures are made or regis-
tared be designated as a gaming talle.

+¢ Bots are made and money hazarded
on many of the uncertainties and con-
tingencies of lifs, but in the common
use of language, these transactions
are not called games of chance. The
contingency on which these appellants
wagered their money was the result of
arace. In one event they would win,
in another they would lose. It may
be said that many elements of uncer-
tainty were involved in the wager by
reéason of the various combinations
which might be made in the pools.
But, nevertheless, the thing which was
to determine gain or logs was the sue-
cess of the horses ehosem. If by any
gingular subtlety of disconrse a horse
race oould be shown to be a game of
chance, by the same reason we wmust

" hold it was piayed on the rase-ceurse,

and that the horses were the players.
Such disquisitions are very far removed
from the ordinary methoed of theught
prevailing ameng men. It is not eon-
sistent with the just and benign spirit
of our law to give toa criminal siatuté
an interpretation which ean be main-
tained only by a keen and scholastic
ingenuity. The meaning of the law
which consigns & man to prison or de-
prives him of his property should be
plain and obvicus. Betting money is
not an offence by the common law, and
is punishable only in the particular
cases which are made criminal by stat-
ute. Horze races have been in some
measnre favored by onr .legislation.
By the 18th section of article 56 of the

* ¢ode, the clerks of the Circuit Courts

are authorized to issue licenses for the
gale of spirituous and fermenied
liguors at horse races, and the Mary-
land Jockey Club was incorporated by
the act of 1872, chapter 55. Persons
may attend the races and hazard their
money a8 fresly as they choose by bet-
ting on the horses, ‘and they will not
thereby become amenable to any legal
penalties. The jockey club holds its
meetings for these races under the
autherity given by the Legislature in
its charter of incorporation. If bet-
ting money on the horses were regarded
by the law as playing at a game of
chance the race-course would be ‘a
place of gambling' within the meaning
of the statute, and the jockey club
would be indictable for maintaining it.
But we have seen that they have the
expresd anthority of the Legislature
for these races. It may be urged that,
wagering money on a horse-race is as
immoral and as evil in its consequences
as playing ata gaming table, and that
these pool-rooms present to the idle and
dissipated all the temptations which
belong to any form of gambling. Bui
such arguments do not jusiify vs in
extending the statute beyond the
bounds of a just and reasonable con-

strnction of itslanguage. It is for the

legislature to make such changes in the
law a8 it may consider the public good
to require. Qur functions are limited
tointerpreting and enforcing the legis-
lative will when it has heen declared,
and it would be very unwarrantable in.
s to permit any private sentiments
of our own fo affect the construction
which we give to these statufes.”

t People v. Al Oon, 56 Cal. 188.

t Wyatt’s Case, 6 Rand. 694; Mon-
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¢t Baccarat :*1
* Keno,”?

But neither whist nor &cart§ is in common usage considered
a game of chance.?

: Und(.er “ gaming tables’ have been beld to be included the games
of “thimble and balls ;" roulette, and games of the same clags ol
and “ pool selling” on base ball.® The same has heen held as to
pool selling in general.”

As a “ pubstitute,” in the statutory sense, for cards and dice has
been considered the game of “ ramps,”

In keeping a gambling table, lucri causa is not an essentinl
ingredient.’

§ 1465 6 We have already had occasion to notice that the play-
Gamblngs 28 ab games, so far from being in itself illegal, has
statatory Peen :ancouraged by & just public sentiment in all cases

in which such games tend to the nurturing AmoONg young
men of personal strength and martial spirit.® The same may be
8aid, though with less emphasis, of games by which recreation of

mind or body is obtained by those who need such recreation. In-

?ts popular sense, we are told, the word * game,” in this relation,
13 used in three senses: (1) Sport, as where Shakespeare speaks
of “pastime and pleasing game.” (2) A contrivance to furnish
sport or recroation, as ‘“ games of chance,” “games of skill.”

care, J., in Com. v. Nuchols, 32 Grat. Mo. Ap. 455 ; Trimble ». State, 22 Ark,
895; State v. Andrews, 43 Mo. 490; 365 Portis v. Btate, 27 Ibid, 360, 7In-

CHAP. XXIL] NUISANCE. [§ 146564,

(8) The method of procedure. ¢ Gaming,” however, implies,
when used as deseribing a condition, an element of ‘illegality ; and
when people are said to be ¢ gaming,” this generally supposes that
the ¢ games” have been games in which money comes to the victor
or his backers.! When the terms “ game” or “ gaming” are used
in statutes it is almost always in connection with words giving them
the latter sense, and in such ease it is only by averring and proving
the differentia that the prosecution can be sustained.* But when
“ gaming’” is spoken of in a statute as indictable, it is to be regarded
ag convertible with gambling; <. e., staking money on a game in-
volving more or lesa chance.®

Under the statutes the following points have been adjudicated.

(1) Statutes of this class, so far as they make that indictable
which was not previously indiotable, are to be strictly construed.*
But whenever the offence they are aimed at is proved, then the

1 In this sense * gamester’ is used utes, R. v. Ashton, 1K, & B. 285 ; Red-
by Dryden: “The losing gamester gate ». Haymes, L. R, 14q. B. D. 89
ghakes the box in vain.’’ {Blackburn, J.} ; Bew v. Hareton, L. B.

Com. v, Monarch, ¢ Bush. 301.

1 Jenks v. Turpin, 13 Q. B. D. 505 ;
60 L. T (N. 8.) 508 ; Park Clab Case,
as réported in Btuifleld on Betting;
Saturday Review, Oct, 4, 1884, p. 458,
Aliter by the French courts, as re-
ported in Forinightly Review for July,
1884.

A geries of illegal games may be
averred cumulatively, Leath v. Com,,
32 Grat. 873, :

*T. 8. v Hornibrook, 2 Dillen,
22% ; Brown v. State, 40 Gz, 689, where
keno it said to be a rafe; Miller v.
Btate, 48 Ala. 122: Schuster v, State,
Ibid 199; St. Lomis ». Sallivan, 8
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JSra, § 1567.  Wyatt’s Casge, 6 Rand.

694. See Hazen v. Btate, 18 Fla. 184,

3 Fortnightly Rev. July, 1884,

¢ State v. Red, 7 Rieh. 8,

® Ritte v. Com., 18 B. Mon. 38,

§ Peoplo ». Weitlioff, 51 Mich. 203,

? Tolleit ». Thomas, L. K. 6§ Q. B. D.
514 ; Seollara’s, Flynn, 120 Mass. 271 ;
People v. Reilly, 50 Mich. 384, See
Rice v. State, supra.

% Bryan ». State, 36 Ala, 85,

¥ State v. Holland, 22. Ark, 249;
supra, § 1457,
18 Supra, § 1461. :
‘I See Webst, Dict., tit. °* Game ;*
Ency. Brit., tit. ** Gaming.”

b

? Com. v. Adams, 109 Mass, 344;
‘Wheeler ». State, 42 Md. 563, citing
State v. Elborn, 27 Ibid. 483 ; Neale.
Com., 22 Grat. 917 (a game of ** baga-
telte’") ; Carper ». State, 27 Ohio St.
572 (aff. Buck ». State, 1 Ibid. 61);
Roberts v, State, 32 Tbid. 171; Blemer

_t. People, 76 Ill. 266 {under statute

making frandnlent use of cards indict-
able) ; Hamilton ». State, 75 Ind. 586
(holding that the staking of anyihing
of value on a game §s gaming) ; Btate
». Miller, 53 Towa, 154; State v. Bry-
ant, 74 N. C. 207 (cited infre, § 1491) ;
Eneeland ». Btate, 62 Ga. 385; Clark
v. Btate, 49 Ala, 87 (making receipt of
stake the test) ; Wetmore v. State, 55
Ibid. 198 (holding that eotemporaneous
construction and weage determine the
meaning of words, and that *‘back-
gammon® is not ‘‘ 3 game played with
dice’?) ; People v. Ah Yem, 53 Cal. 246
(holding betting iz not accessaryship).
&oe, a8 1o construction of Baglish atat-

34Q.B. D 454
- 8 Com. v, Taylor, 14 Gray, 26 ; Carper
v. Btate, 27 Ohio Bt. H72 (a case of

“t draw-poker’’) ; Carr v, State, 50 Ind. .

178 ; Williams v. Warsaw, 60 Ibid.
457 (defining gaming as meaning “a
game upnn the result of which some-
thing of value is staked’’); Biate ».
Mauorer, 7 lowa, 406 ; State v. Miller,

" 53 Ibid. 154 ; Btate ». Bryant, 74 K.

C. 207; Innis v. State, 51 Ala. 23;
State v. Nelson, 19 Mo, 393 ; Harrizon
v. State, 4 Coldw, 105 (that betting on
_horse races is not neceasarily gaming) ;
Tuttle ». State, 1 Tex. Ap. 364; aff.
Bachelor v. State, 10 Tex. 262,

In State ». Bryant, 74 N. C. 207, it
was said by Settle, J., that, ¢f all gam-
ing in not immorzl, and it may be that
all immoral games are mot prohibited
by atatute.’’ - '

4 See GHbbons ». People, 33 I1L. 442; -

Cain =, State, 12 Sm. & M. 456,
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courts will not regard variances in mode or details as material.
Hence a contest for a wager, in a matter more or less of chance, is
gambling ;* and 8o of staking money directly on any gawe of chance
or skill ;* and agreeing that it should be determined by a throw of
cards who should pay for a drink or for the expenses of a table.4
- Giving a prohibited game a new name does not take it out of the
statate ;® and under any general term descriptive of gaming used as
a nomen generalissimum, specific types of gaming are to be regarded
as included.® Those concerned in managing a social club are indict-
able for gaming permitted by them.” And so of those concerned in
a proprietary club managed by a committee who elected members.®
(2) Under the statutes the playing a single prohibited game may
constitute the offence.” It has been said that when a series of pro-
hibited games are played at one sitting this constitutes but one
offence ;" and this may be true when these games form one trans-
action. But when they do not they ean no more be consolidated in
one offence than can a series of illegal drinks taken successively in
a drinking saloon. M
(8) All concerned are principals,® even if not partlmpatmg, if they
take part in the management of the game or table.? DBut in some
statutes the permitting persons to play on the defendant’s premises

CHAP. XXIL] - NTISANCE. [§ 1466.

§ 1465 c. Hence, from what has been already stated,! whatever is
likely to excite a disturbance (e. g.zdi?peming if:toxlcat_mg Gaming
drinks) may give to gaming that incident of disorder and made un-
discomfort to the community which may make itannisance.? lufeiud by

§ 1465 d. It has been already stated that, while gam- excites dis-
ing by itself 15 not a nuisam_:e ?.i; common law, it bt-acomes Receiving
80 when accompanied with incidents which make it con- Ig.:gl(;lt;sg at
tribute o the discomfort and disorder of the commumity. tubes.
This is the case when minors are drawn together at gam-
ing tables in such a way as to engender dissipated habits on their
part, to take them from their home and business duties, and to
draw together idlers so as to create a disturbance. In many States
to permit minors to attend gaming tables is made indictable by
statute, even though the gaming itself be of a character which is not
gpecifically indictable.®

§ 1466. As to the framing of indictments for gambling and for

gaming-houses the following points are to be noticed :—  giatutory
Statutory terms.—These must be used, though it is requisites
not enough when they charge conclusions of law.4 followed 1n
pleading.
t Supra, §§ 1461 ot seq. supra, § 1462; Fugate ». State, 2

18 made a substantive offence.’

1 Blemer v. People, 76 I1l. 245 ; State
v. @itt Lee, 6 Oreg, 428.

¢ Btate v. Smith, 1 Maigs, 99,

¥ Com. », Taylor, 14 Gray, 26 ; Com.
v. Gouordier, Ibid. 390.

£ Btate v. Leighton, 3 Fost, (N. H.)
167; McDanjel ». Com., 6 Bush, 326.

- Aliter in New York, People v. Sergeant,
8 Cow. 139.

8 Btate v. Maurer, 7 lowa, 63, Dean
v. State, Mart. & Y. 127, cited infia, §
1466.

& Com. ». Simonds, 79 Ky. 648;
Blemer ». People, 76 I11, 265 ; Porter
v. State, 51 Ga. 300; State v, Gitt Lee,
6 Oreg. 426, As to “ gift enterprises®
and lotteries, gee infra, § 1491, “ Gift
enterprices’’ have been held in Ten-
nesgee te be common gaming. Bell o
Btate, 5 Sneud, 507.
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7 Jacobi v. State, 5 Ala, 71.

* Jenks v. Tarpin, 50 L. T. {N. 8.)
808 ; Saturday Review, Oct. 4, 1884,
p- 437,  Bee infra, § 1519 «.

$ State v, Melville, 11 R. I 417;
Swallow v. State, 20 Ala. 30; Torney
v. Btate, 13 Mo. 455.

 Wingard v. Btate, 13 Ga, 396.

1 See Whart. Cr, PL. & Pr. § 474,

B Supra, § 1422; Btate ». Haines, 30
Me, 65; State ». Crummey, 17 Minn,
72: Poteets v. State, 72 Als. 558,

B Hipes v. State, 73 Iud. 39.

% Com. ». Stowell, § Meto. 572. Asto
joinder of defendants, seo Whart. Cr.
Pl. & Pr. §§ 301 ¢f geg. That the parties
with whom the defendant played need
not be averred, see Orr ». State, 18 Ark.
540; Goodman ». State, 41 Ibid. 228,
Bee infra, § 1510,

2 Com. v. Tilton, 8 Met. 232; Com.v. Homph, 397; Green ». Com., 5 Bash,

Price, 8 Leigh, 757; State v. Black, 9
Ired. 378 (Rufin, C. J.); State v
Terry, 4 Dev, & B. 185 {under stat-
ute) ; Ray o. State, 50 Ala, 172 (under
statute) ; Campbell ». Btate, 55 Ibid.
8% (under statute) ; Cole ». State, 9
Tex. 42 (under statute); O'Brien ».
Btate, 10 Tex. Ap. 644. And so a5 to
gaming on the Lord’s Day. Biate v.
Fearson, 2 Md. 310, cited supra, § 28;
and c¢iting Whart. Pree. 444, 445;
holding this is indictable at common
law. Btate v. Anderson, 30 Ark. 131
(under statnte); supra, § 1431 ¢; bnt
gee State ». Conger, 14 Ind. 306, Bee
supra, § 1412, as to analogous cases of
publie spectacles predicing disorder.

3 Com. ». Emmons, 98 Mass. § (cited
supra, § 1463) ; Hitchings ». People, 39
N. Y. 454 (holding that it ig not neces-
sary the offence should be habitnsal) ;
Btate v. Hall, 32 N. J. (3 Vroom) 158;

327 (cass of permitting minors to play);
Ready ». Biate, 62 Ind. 1 {citing State
v. Ward, 57 Tbid. 537). See Blern ».
State, 53 Ga. 229 (cited supra, §§ 87,
88), where it is held that when the
statute regmires it seienter is essential.

4 Whart. Crr PL & Pr. §3 154, 221,
231; Com. v. Parker, 117 Mass. 112;
Wheeler ». State, 42 Md. 563 ; Carper

- v. Btate, 27 Ohio 8¢, 572 ; Zook v. State,

47 Ind. 463; Carr v. Btate, 50 Ibid.
292 ; Donmniger v. State, 52 Ibid. 326;
Pemberton v©. State, 85 Ibid. 507;
Blemer v. People, 76 111, 265 ; State v..
Kauffman, 59 Iowa, 273; Conyers u.
State, 50 Ga. 103 ; Napier, v. State, 50
Ala. 168 ; Biate », Crowder, 39 Tex.
47.; Btate v. Bristow, 41 Ibid. 148; -
State ». Bultion, 42 Ibid. 77; Wallace
v, Btate, 13 Tex. Ap, 160¢; Parker v
Btate, Ibid., 213, Under the English
statute it is necessary to aver that the
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§ 1466.] ORIMES. [BOOK 1L

Matters unknown.—As to such, specifications can be excused by
stating that they were unknown to the grand jury.! .

) Joinder of defendants.—All parties in joint gambling may be
indicted jointly ;* but not unless they were engaged at the same
time in the pame game.3

Fizceptions.—When the exceptions to the statute are contained
in the enacting clanse of the statute and limit the offence, they
should be negatived in the indictment. Itis otherwise when they
are in provisos or subsequent exceptions, and are matters of de-
“fence.*

Names of parties.—The names of parties. playing need not be
gpecified in the indictment when the offence is charged as of the
nature of a nuisance, or, as is the case with keeping gaming tables,
is not dependent on the character of the parties engaged® It is
otherwise when the offence is qualified by the character of the par-
ties engaged, in which case the names should be given, or they
should be averred to be unknown; and, it is otherwise, also, when
certain persons are required to be present in order to constitute the

CHAP. XXIL] NUIBANCE. [§ 1466.

Nature of stake.—When the statute requires that the game should
be played for money or fora stake, then the playing for money or

 for » stake should be alleged ; though when a specific amount of

money is specified, it.is no variance if the amount be ot exactly
proved.! When, however, the stake is specified as a valuable
thing,” then the ¢ valuable thing’ should be individuated.?

Place of gaming.—The distinctive featare of some prosecutions
is, that the offence should have been committed in a particular kind

_ of place; e. g., a “ public place,’” or a ¢ public house.” If so, the

statutory qualification muet be included in the indictment.® The

‘name of the owner of the place, however, is irrelevant.t A gaming-

bouse need not be more closely described than that it was in the

county.’
Nature of game—When the statute makes playing a specific

l game or device indictable (e. g., farv), it 18 necessary thai the game

should be specified in the indictment as falling under the statute.®

32 Ibid. 173); Butler v State, 5 Tex. 545; State ». Nortenm, 18 Ibid.

offence $

defendant won by fraud or nnlawfnl
device or ill practice. R. v. Rogier, 1
B. & C. 272. That *‘ gambling,” in
an indictment, may be suhstitoted for
“gaming’’ in a statute, see State v.
Nelgon, 13 Mo. 393 (see State v. Mitch-
ell, § Mo. 147). When a statnie pro-
hibits games of a ““like kind"” with
faro, eto., games falling nnder ¢ like
kind” must be speeificaily deseribed.
Hutfv. Com., 14 Grat. 648. *‘ Gambling-
table, commonly ealled faro,” *‘is good
nnder a statute prohibiting any faro
bank.” Brown p. State, 5 Eng. (Ark.)
607. )

! Whart. Cr. Pl. & Pr. § 158; Com.
v, Ashton, 125 Masg. 384,

1 Whart, Cr. PL & Pr. § 202; Com.
v, McGuire, 1 Va. Ca. 119; Com. ».
llochqrd, 2 Dana, 242 ; Covy v. State,
4 Port. 187; Stata . Homan, 41 Tex.
165,

) f Eindny v. Btate, 48 Ala, 169 ; Gal-

& . 802

breath v. State, 36 Tex, 200; State ».
Homan, ut supra. .

¢ Whart. Cr. PL. & Pr. § 238. Bee
Alexander v. State, 48 Ind. 394; Rey-
nolds ». Btate, 2 N. & McC. 365 ; Bell
v Btate, 5 Sneed, 507.

5 Bee supra, §§ 1453, 1460; Whart,
Cr. PL. & Pr. § 155; Roberts ». Btats,
32 Ohio 5t. 171; Huffman’s- Case,. 6
Rand., 685 ; State v. Ames, 1 Mo. 372;
Green »v. Peopls, 21 Ill. 125 (eciting
Canniday v. Peopls, 17 Ibid. 168) ; State
v. Thomas, 50 Ind. 292 (eiting Carpen-
ter v. Btate, 14 Ibid. 10%); Hinton »,
Btate, 68 Ga. 322; Coggens v. People,
7 Port. 263; Flake v. Btate, 19 Ala,
552 ; Johnston », State, 7 8. & M. 58;
Johngon v. State, 36 Tex. 198 ; Groner
». State, 6 Fla. 39 (citing Coggins ».

" State, 3 Port, 264).

. & Davis v. State, 7 Ohio, 204 ; Buck
», State, 1 Ohio 5t. 61 (explained on
statutory grounds in Roberts ¢. State,

Blackf. 280, 343 ; Alexander v, State, 48
Ind. 394 ; Jestor v. Btate, 14 Ark. 552
(that a variance is fatal). In R. =
Moss, 1 Dears. & B. 205, it was held to
ba nunecessary to aver from whom the
defendant won.

1 Com. ». Tiernan, 4 Grat. 545 ; Com.
v. Gartland, 5 Met. (Ky.) 478 ; Parsons
v, State. 2 Cart. (Ind.) 499 (Blackford,
J.); Medlock ¢ Btate, 18 Atk. 303;
State ». Ward, § Tex. 370. Botitisa
variance if eurrency be charged and
negotiable paper bo proved. Tate v.
Btate, 5 Blackf. 174.

? See Anthony v. State, 4 Humph.
83, where it was held that * valuable
things” was too vague. That a wager
is not necessary under the statate
when minors are permitted to play, see
Bond v. State, 52 Ind. 457, Under the
Georgia statute the thing played for
need. not be averred. Hinton ». State,
668 Ga. 322,

3 Wortham ». Com., § Rand. 675;
Linkous ». Com., 9 Leigh, 608; Flake
v. Btate, 18 Ala. 551 ; Riee v, Btats, 10

102; Wallace ». State, 12 Tex. Ap.
479, As to what ja & * public place,”
gee Rossell v. Btate, 72 Als. 222. In
Elsberry ». State, 41 Tex. 158, an in-
dictment averring the offunce to be **in
a public place in view of the highway™
was hold.snflicient. In State v, Faller,
31 Ibid. 588, ** public place’’ was held
too indefinite. ¢ Public place’” haa
been held sufiicient in indictments for
exposure of person. Infra, § 1469. .

4 State ». Atkins, 1 Ala. 180. See
Wilson v. State, 5 Tex. 21, where it
was held that when nnnecessary the
variance was not fatal.

& App v. State, 90 Ind. -3 ; Keith ».
Btate, Ibid. 89 ; Dohime v. State, 68 Ga.
639 : Whart. Cr. P1. & 'Pr, § 144.

¢ R. Ashton, 1 E. & B. 286; Com. ».
Monarch, § Bush, 301 (holding that if
is emongh to gpecify the game in the
atatutory words) ; State ». Kauffman,
69 lows, 273; Btate v. Lewis, 12 Wis.
434; Ben (Negro) v. Btate, 9 Tex,
Ap. 107; Parker v, State, 13 Ibid.
213 ; State v, Jeffrey, 33 Ark. 136. In
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Where, however, the statute prohibits playing all games of chance
for money, or keeping a gaming-table of any class, or any general
gambling device, then it is not necessary to specify the game or
device.! But when a gaming-house is charged as a nuisance, then
the incidents making it & nuisance must be averred.? When the
statute requires designation of the class of house, then a variance in
the designation is fatal ;* but not a variance in the details of the
games.*
§ 1467. The proof is necessarily, toa greater or less degree, in-
ferential, such as possession and use of implements for
E}ieff_:ﬁw s gambling’ or the testlmony of participants in games of
whose character the jury js to judge. The scienter, when
individuals are prosecuted ag gamblers, may be inferred from the
illicit use of such implements elsewhere.® How the defendant’s
control is to be proved is elsewhere shown.” Betting at a game does

CHAP, XXII] NUISANCE. ) [ 1467 a.

§ 1467 a. We have already noticed cases in which betting is in-
dictable as an incident of gambling,! and betting on elec- Betting a
tions will be hereafter distinctively discussed.* We may stat.ut.ory
now observe that in some jurisdictions betting is made °T™®
distinctively indictable by statute. Betting in this sense is an agree-
ment by two or more parties that one will pay another a specific sum
on the occurring of a future contingency. When betting in this sense
is illegal, all parties concerned are indictable.®* The indictment must
adopt the technical terms of the statute.! When the offence is in
the nature of a nuisance, or when the form is one prescribed by
statute, then the amount of the bet need not be deseribed.® RBut it
i8 otherwise, at common law, when a specific bet is charged.® When
averred the facts in detail must be proved.” To indictments for bet-
ting, ignorance is no defence.® Betting on elections is hereafter
considered.? :

not necessarily involve participation.?

Windser’a Case, 4 Leigh. 680, it was
held that if the game were averred it
should be proved. That the State need
not elect between several games, ses
Hinton ». Btate, 68 Ga, 322,

1 See Gibboney ¢. Com., 14 Grat.
582 ; Btate o. Dole, 3 Blackf. 394 ; Web-
ster v. State, 8 Thid. 400 (but holding
that some descriptions of the game
should be given) ; Moore v. State, 65
Ind. 213, 382 ; Pemberton ». State, 85
Ibid. 507; Btate v. Ritchie, 2 Dev. &
B. 29; Bryan v. Btate, 26 Ala. 65;
Harris v. Btate, 83 Ibid. ¥3; Johnston
v. Btate, TBm. & M. 58 ; Monteev. Com.,
3 J. J. Mars. 135 ; Campbell ». State, 2
Tex. Ap. 187, In Johnston v, State, 7
Sm. & M. 163, the reason is given,
quoting from Judge Peck in Dean w».
Biate, Mart. & Y. 127, that “ adopts at
gamiing play for money without any
game, where their invention for natmes
haa been exhausted.’” Infre, § 1513,

* Whart. Or. PL. & Pr. §§ 221, 230,
231; U, B, ». Ringgold, & Cranch C.
C. 378, Bee Com. v. Pray, 13 Pick.
359 ; People ». Jackson, 3 Denio, 101 ;
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Frederick », Com., 4 B, Mon. 7; Biate
v. Ames, I Mo. 372; O'Brién ». Btate,
10 Tex. Ap. 554.

} Watson », State, 13 Tex. Ap. 160,

1 Btate v. Pancske, T4 Ind. 15.

& Robbine ». Peopls, 35 Ill. 175;
State v. Andrews, 43 Mo, 470; St
Leuis . Sullivan, 8 Ma. Ap. 455; Yep-
person v. State, 39 Tex. 43. Bee Mal-
lory v, State, 62 Ga. 164. -

§ Com. v. Hopkins, 2 Dana, 418.

T See supra, §§ 246, 247, 1453, Leas-
ing a house weekly, with a billiard

table in it for gambling, makes the

lessor liable, if notiee ia brought home
to him. Com. +. Adams, 109 Mass.
344, But nrless knowledge can be
imputed to the defendant, he cannot be
eonvicted. Padgett », Btate, 68 Ind. 46.

Whether gambling in stocks is penal,
gee Kirkpatrick v. Bensall, T2 Penn St.
155.

B Ah Yem, ex parte, 53 Cal, 246,

A variance as to the place laid by
way of local deseription may be fatal.
(Com. ». Batts, 2 Va. Ca. I8.) And so
where there is a variance as to the

A conspiracy to cheat by betting is indictable at common law.1
Betting on horse racing is, in some States, made specifically mdlct.-

able by statute. )

parties alleged a3 concerned in the
prohibited game. Wilcox 0. State, 7
Black{ 4566; Iseley wv. Btate, 8 Ibid.
403 (Perkins, J.); Haney v, State, 4
Eng. 193 (Seott, 1.).

1 Supra, § 1465 a.

* Infra, § 18485,

3 See Whart. on Cont. §§ 451 ef seq.
Vieare v, Com., § Dana, 505 ; Howlett
v, Btate, 5 Yerg. 145; Btate v. Welch,
7 Port, 463; Stone v, Btate, 3 Tex. Ap.
675. _

4 Btate v. Holland, 22 Ark. 242;
Anderson ». State, 9 Tex. Ap. 177. In
‘Warren ». 8tats, 18 Ark. 95, ** gambling
device, commeonly called a faro bank,*?
was held good nnder *statuie pro-
hibiting any gaming table or gambling
device, . . or any faro bank,”
ete.

® Jacobson v. Btate, 56 Ala. 151;
Mitchell v, State, Ibid, 160; Ramey
v. Btate, 14 Tex. 409 (case of tondo);
Harrison v. State, 15 Ibid. 239; Blair

YOL. IL.—20

v. State, 32 Thid. 474 (case of faro).
See Bone v, State, 63 Ala. 185 ; Napier
». Btate, 50 Ihid. 168.

¢ Wagner ». State, 63 Ind. 250 ; State
v. Kilgore, 6 Humph. 44 (where the in-
diotment, which was held bad, only
averred a bet of goods, jwares, and mer-
chandize}.

! Bone v. SBtate, 63 Alas, 185,

¥ Supre, § 88.

? Infra, § 1848 5.

0 Supre, § 1371,

1 Bee State v, Lovell, 3% N. J. 458,
463.

Whether lmrse racing ip gambling,
under the statutes, depends npon the
character of the race, If the object is
by fixed exhibitions to enconrage the
development and advance of the breed
of horses, then anch races cannot be so
olassed. Holmes v. Bizsmith, 7 Ex.
802; Bentick », Commop, 5 Q. B. 693;
Coombes v. Dibble, L. R. 1 Ex. 248;
State ». Hayden, 31 Mo. 35; Harless v,
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XIIT. EXPOSURE OF PERSON.!

§ 1468. We have already seen that a pubhc exhibition ot' gross
Indecent and wanton indeceucy is & nuisance at common law.? We
exposurca  have mow to observe that an intentional or negligent in-
muisance.  gesent exposure of the privaie parts of the person to
public view is a nuisance at common law.? A mere exposure of the
naked person down to the waist is not emough;* the private parts
must be exposed ; or at least as much as is usnally hidden, and
the exposure of which tends to scandalize, or to excite lascivious
desires.®

§ 1469. That the exposure is in a public place, where it can be
Publicity seen by persons having opportanity of access to such
must be  place, is of the essence of the offence. 8 Whether, however,
averred. it ig pecessary to aver the exposure to be *“in the sight
of” divers persons, has been doubted. In North Carolina, in & case
which has the high authority of Judge Guston, it was held enough
to allege the exposure to be “to public view in & public place ;"
but this decision has been subsequently (1878) practically over-
ruled in the same State, it being declared that it should appear that
the exposure was in sight of others® But-it is clearly sufficient to
aver an exposure “ to the view of ”* divers persons. Thusin Massa-

7. 8.,1 Morris, 169 ; Wilsen v. Conlin,
3 Bradw 517.

On the other hand, a 'horsa race,
when conducted recklessty, withount
police pupervision, may be a public
nuisance; and when the object of the
race iz not the improvement of stocl,
but the promotion of betting or gam-
bling, the case may be one of gambling,
under the statute. HState v. Posey, 1
Humph. 384.

And blocking up a public road by a
horse race is specifically indictable as
a nuisance, BState », Fidler, 7 Humph.
508, b

1 For forms, see Whart. Prec. 765 &

59~ .

£ Supra, § 1432,

1 R. v. Sedley, 10 8t. Trials, Ap. 834
1 8id. 168; 1 Keb. 620; and see R. o.

806

Gallard, 1 Sess. Cas. 231; W. Kel. 163;
R. v. Crunden, 2 Camp. 89; 1 B, & Ad.
933; R. ». Wubb, 1 Den. C. C. 338; 2
C. & K. 933; B. r. Bannders, 13 Cox
C.C.116; L, R. 1 Q. B. D. 15; Brit-
tain v. Btate, 3 Humph, 203; State ».
Rose, 32 Mo. 56¢. ’

4 Bee R, ». Gallard, w sup.

¥ SBee Ardery v. Btate, 56 Ind. 328.

& Sea Lorimer », State, 76 Ind. 495:
Moffit . State, 43 Tex, 346; Btate v,
Grifin, Ibid. 538.

As to what ig a public place, under
the gambling statutes, see supra, §
1465,

7 State v. Roper, I Dev. & Bat. 208, .

® State v. Pepper, 88 N. C. 2569, Bee,
nnder Arkansasa statute, State v.. Hazle,
20 Ark. 156.

CHAP. XXIL] NUISANCE. [§ 1470,

. ¢husetts, an indictment for indecent exposure, which alleges that the

defendant, devising and intending the morals of the people to de-
bauch and corrupt, at a time and place named, in a certain publie
tuilding there situate, in the presence of divers citizens, etc., unlaw-
fully, scandalously, and wantonly did. expose to the view of said
persons present,ete., his body, ete., sufficiently sets forth the offence.!
Nor in Massachusetts need the indictment conclude “to the common
nuisance of all the citizens,”’? etc. And in that State an indecent
exposure of person to a child in private may be “gross lewdness,”
under s statate.?

An indictment charging the offence to have been committed on a
highway is not sustained by evidence that the offence was committed
in a place near the highway, though in full view of it.* B

§ 1470. A urinal, fixed in a market-place, open to the public for
the purpose of making urine, and on a public foot-path,
is ¢ an open and public place,”
dietment for this offence ;> and so of the inside of an
omnibus;* and of the sea-beach, when visible from inhabited houses,’
or from a public path frequented by females ;* and of the roof of a
house, visible from other houses ;? and as we have seen, of a room
or booth where all persons desiring are admitted for pay to witness
an indecent exhibition.?

Bathing near a public footway, frequented by females, is unlaw-
ful, and renders the party so bathing liable to be indicted for ex-
posure. Nor is it any defence that the place has been always used
a8 a resort for bathers; or that the exposure has not been heyond
what is necessarily incident to such bathing.™ :

It is not necessary to constitute a public place, in the above senge,

. . Place must
80 53 to sustatn am IN- be epen to
publie.

! Com. ». Haynes, 2 Gray, 72. See 597; Deara. C. C. 207; 6 Cox C. .

ftate ». Gardner, 28 Mo. 90; State ».
Rose, 32 Ihid. 560,

2 Com. v. Haynes, 2 Gray, 72.

3 Com. v. Wardell, 128 Mass. 52.

% R. ». Farrell, 9 Cox C. C., 446.

% B. v. Harris, 11 Cox C. C. 659,
overruling R. v. Orchard, 3 Ibid. 248 ;
20 Eng. L. & Eq. 598,

¢ R, v. Holmes, 20 Eng, L. & Eq.

218.

t R. », Crunden, 2 Camp. 89.

3 R, v. Reed, 12 Cox C. C. 1

? R. v. Thallman, L. & C. 326 9
Cox C. C. 388.

® R. v. Bannders, 13 Cox C. C. 116;
L.R.1Q B. D. 15. Spra, § 1432;
People v. Bixby, 67 Barb. 221 4 Hun,
636.

i R.v.Reed, 12Cox C. C. 1.
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that it should be a place ta which the public have a right to resort;
it 18 enough if it be at-the time resorted to.!

§ 1471, The intent with which the act was done, when intent is

averred, may be a material ingredient in the offence, and

Intentto  + : ‘ : :
baaie ¢ 18 a question of fact for the consideration of the jury,
under all the circumstances of the case ; and it has heen
- held that a charge which withdraws that question from the conside-
ration of the jury as a question of fact is erroneous,” But intent is
to be inferred from recklessness; nor can it be questioned that a

negligent exposure in a thoroughfare may be indictable.?

§ 1472. It has been properly held that if a man indecently
To be a oxpose his. person to one person only, this is not an in-
nuisance  dictable misdemeanor.* It is otherwise if there are other

- offence

must bein PeTsONS in such a situation that they may be witnesses of
Bﬁ‘:j;‘.’ the exposure.® 1t i3 by dwelling on this point that we

may reach a solution of an apparent conflict. An inten-
tional indecent exposure of the person to one individual in private
may be indictable as an assault,® but not as a nuisance though
under statate it may be indictable as a lascivious act.® When the
exposure is in the nature of an indecent exhibition, it is indictable
at common law aa an offerce against decency.® When it is ina

CHAP, XXIL] NUIBANGE. ' [§ 1478,

public place, and in such a way that it is in the view of bystanders,
passers, or neighbors, then it is'a nuisance, though it is not averred

in the indictment that it was actually seen by others beside the
testifying witness, and though there is only indicatory proof that it

Wwas 80 seel.

XIV. OBBTRUCTING HIGHWAYS AND NAVIGARBLE BTREAMS.

§ 1478. To sustain an indictment for nuisance in obstructing a
road, the road must first be shown to be public and not
private;! since, as has been seen, no indictment lies for gf;mt'
a puisance unless the offence be to the public generally, over which

public has
as distinguished from a special and limited class of per- right of
sons? A public road, however, to be thus protected, Jicwable.
need not have been formally accepted by the muvicipal
authorities. It is enough if over it the public have a rght to pass

and repass, whether freely or on payment of & fixed toll.* If there

Com. v. Sharpless, 2 8. & R. 91, and Btate, 2 W. Va. 585. Aa to turnpike

1 R, v, Wellard, 51 L. T. N. 8. 604.
As to urinals, see supra, § 1432,

t Miller . People, 5 Barb. 203.
Thae ruling in this case, o far as it as-
gumed intent to be necessary, eannot be
anstained. HBathing naked in the gea,
for instance, mear the highway, may
have been with the sole intent of
. taking a bath ; yet it is none the less
an indictable offonce, sinee noone has a
right to expose 8 naked person without
first Iooking to see whether the expo-
sure would be seen by neighbors or
passera-by.

¥ Supra, § 1468.

! R. v. Webb, T Den. C. C. 328; 2
Cox C, C. 376; 20 Eng. L. &. Eq. 599.
8oe R. v. Elliott, L. &. C. 103. Whether
an indictment which charges A. with
having “in a eertain public place,
within a certain viotualling ale-house,"’
indecently exposed his person in the
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presence of M. A., the wife of B., and
other of the liege subjects there, is
good——guaere. But if it appear that the
exposure was to M. A,, the wife of B.,
only, the defendant ought not to be
convieted. R.wv. Webb, 20C. & K. 833;
8. C., 1 Den. C.C. 338.

5 R. v. Farrell, 9 Cox C. C. 446;
Van Hooten », State, 46 N, J. L. 16.
In R. v, Elliott, L. & C. 103, where
fornication was committed beside an
open’ road, but whers only one wit-
ness who saw the parties was produced,
and there was no evidence that they
could have been seen by other parties,
the court was equally divided.

& See supra, § 612,

T Fowler ». Btate, b Day, 81. See
Com. v. Catlin, 1 Mass. 8. Infra, §
175%.

8 State v, Millard, 18 Vi. 574,

¥ Seo supra, § 1432. Infra, § 1606;

other cases cited, infra, § 1606, where
it was held enough that one person saw
an indecent exhibition. -

1 Com. v Tucker, 2 Pick. 44; Boot
». Com., 98 Penn. St. 170; State ».
Randall, 1 Strobh. 110 ; Berry ». Btate,
12 Tux. Ap. 108, 24%; and see Whatt.
on Neg. §§ 815, 856. For indictments
againgt municipal aunthorities for neg-
lect, Bee infre, § 1584 . An entrance
to the rear of certain houses not open-
‘ing into the main street is not per 2¢ a
highway. People v. Jackson, 7 Mich.
452, That the road must be shown to
have heen duly set apart for pablic
use, see Martin v. People, 13 Il 341.

" % Bee supra, §§ 1410 of seq.; and
State ». Rye, 35 N. H, 368; People ».
Jackson, 7 Mich. 432.

# Co. Litt. 58 a; 1 Hawk. P. C.e. 76;
Cleaves v. -Jordan, 34 Me, 5; Com. ».
Gowaen, 7 Mags. 378 Com. ». Wilkin-
son, 16 Pick. 175 ; Eelly v. Com., 11 B.
& R. 345; Freeman ». Btate, 6 Port.
372 ; Mills », Btate, 20 Ala. 86 ; Gregory
», Com., 2 Dana, 417; Parkiuson v,

" roads, see Whart. on Negr. §§ 966 et seq.;

infra, § 1476; R. ». Preston, 2 Jow.
193; State v. Day, 3 Vt. 138; Com. ».
Wilkinson, 16 Pick. 175; Com. w®.
Flemington, - Lewis Cr. Law, 533;
Crzig ». People, 47 Ill. 487. As to
ferries, koo State ». Wilson, 42 Me. 9;

People v. Babeock, 11 Wend. 586

State ». Hudson County, 3 Zab. 205,
4 Ibid. 718 ; Carter z. Com., 2 Va. Cas.
854. And so nsto foot-ways and horse-
puths. R. v. St. Weonard, 5 C. & P.
579. See Throwers® Case, & Salk. 392
For indictments against municipali-
ties for meglect, see infra; § 1554 a.
As to rosds which are nof thorough-
fares, pee State v. Rye, 35 N. H.
268; Com. v. Tucker, 2 Pick, 44;
State r. Randali, 1 Strobh. 110. For
indictments in Texas, see Day v. Btate,
14 Tex. Ap. 26; Brinkvetter v. Stats,
Ibid. 67. That & new road has been
opened ig no excuge for obstruocting the -
old, unless the old road be formally

‘abandoned, see State ». Harden, 11 B.

€. 360
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§ 1474 CRIMES.. ~ [Boog 11.

be such a right, in the pablie, obstruction of travel even by the
owner of the soil, is a nuisance.! Any public square, any space of
ground, dedicated and accessible to the public use, falls within the
same general category.? Nor does it matter that the road is owned
by a private corporation. Supposing that the public has a right,
on payment of a fixed toll, to travel on it, an indictment for nuisance
lies for its obstruction.® , The same protection is thrown over
bridges,* navigable rivers,® and barbors in the sea and great lakes.®

CHAP, XXIL] NUISANCE. (§ 1474

: beym;d the statutory line are nuisances;! though the obstructiona

must be appreciable? Constables, also, unnecessarily obstrueting the
streets by their sales are indictable for a nuisauce ;3 and it is unlz?.w-
ful, in a large city, to place goods intended for sale or transportation
in the public streets. Blasting in such & way as to digturb and
imperil passers-by is a nuisance.* Even pitfalls or excavations newly
made close to or on a highway may be nuisances.® It is a nuisance,
also, for a mill-owner to open a ditch or sluice across a public road

§ 1474. It is & common nuisance to prevent the public from.

Whatever  NBVIng free use of a highway by unreasonably blocking

Interferes
with travel

it or otherwise temporarily excluding them from it, or by

fs au ob-  putting on it any permanent structures ;7 or by placing in
its vicinity instruments which make its public use insecure
or uncomfortable.® Fences, walls, and posts, protruded in a highway

siruction.

t Mercer v. Woodgate, L. R. 5 Q. B.
31.

2 Infra, § 1474 a; Btate ». Canter-
bury, 8 Fost. N. H. 195 ; Btate ». Atkin-
son, 24 Vt. 448; Com. ». Bowman, 3
Barr, 202; Rung v. Shoneberger, 2
Waitts, 23; Com. v. Rush, 14 Penn.
8t. 186; Btate v. Commis., 3 RAill (8.
C.), 149 ; soe R. », Middlesex, 3 B. &
Ad. 201. As to toll, see North. Cent.
R. R. ». Com., %0 Penn. St. 300,
Infra, § 1476, -

3 R. », Preston, 2 Lew. 193 ; Com. ».
‘Wilkinson, 16 Pick. 175; State ».
Mclver, 88 N. C. 686, State ». Har-
den, 11 8, C, 360. Infra, § 1476.

4+ Whart. on Neg. § 977; R, ». Mid-

- dlessx, 3 B. & Ad. 201; R. v. Derby,
Ibid, 147; R. v. Eerchener, L. R.
2 C. C. 88, 12 Cox C. C. 532 ; State v,
Canterbury, 8 Foster, 195; Com. ».
Bridge, 9 Pick. 142; Com. ». Bridge, 2
Gray, 339. And see Clinton Bridgs,
in re, 10 Wal. 464; Binghamton
Bridge, in re, 3 Wal. 51 ; State v. Ray-

~ pholiz, 32 Kan. 459.

§ Bee R. v. Betts, 16 Q. B. 1022;

Thompson », River Co., 54 N. H. 545.

§ Infra, § 1477.
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7 Ag, for instance, putting anything
vn the road that diminishes itg area for
-travel. R. v, Telegraph Co., 9 Cox C.
C. 137: Hyde ». Middlesex, 2 Gray,
267 ; Com. v. Blaisdell, 107 Mass. 234.
That liberty poles erected on a pub-
lic street may mot, if sanctioned by
long usage, be a public nuisance, see
Allegheny ». Zimmerman, 85 Penn. St.
287. DBut seo Penus. v. Gillespie, Add.
(Penn.} 267.

! Wood on Nnis. § 529. Sir J. F.
Btephen gives the following illustra-
tions of nuisances of this class :—

“Eaech of the foilowing acts is a
noisanee to a highway :— :

““{1) Digging a ditch, or making =
hedge across it, or ploughing it np. 1
Russ. Or. 485.” Bes Kelly r. Com., 11
8. & R, 345 ; Justice ». Com., 2 Va.
Ca. 171; State », Miskimmons, 2 Ind.
440; Henline v. Feople, 81 Il1. 269,

“(2) Allowing wagens io stand
before a warehonse foran unreasonable
time, 50 a8 to ocenpy 2 great pariof the
street for several hours by day and
might. R. v Russell, 6 East, 427.

*¥(3) Keeping up a hoarding in
front of a house in the street, for the

for the flow of his waters. So it is a nuisance to collectin a high-
way, by the use of violent, indecent, and excited language 3 ror by
any public show or game? or by any sensational exhibition in shop
windows,?acrowd by which the street is choked ;"' and so tosetspring-

purpose of repsire, for an unreason-
able time. R. v. Jones, 3 Camp. 230.
 {4) Excavating an area close o &
foot-path, and leaving it uafenced.
Barnes'v, Ward, 9 C. B. 332.

* (5} Blasting stone in a guarry so
a8 to throw stones npon the honses and
road. R.» Mallins, L, & C, 489.”

! R.'p. Gregory, 2N. & M. 478, 6 B.
& Ad. 555. Supra, § 24.

f R. ». Lepille, or Lepine, 15 L. T.
158; 15 W. R. 45. Bee R. v. Burrell,
1¢ Cox C. C. 462.

$ Com. v. Milliman, 13 8. & R. 403.

¢ R. v. Russell, § East, 427; R. o.
Cross, 3 Camp. 227; Benjamin w.
Storr, L. B. 9 C. P. 400; Passmore’s

. Case, 1 8. & R. 217 ; Btatov. Berdetia,
1% Ind. 185. Bee, also, People ».

Cuanningham, I Denio, 524.

But & merely temporary moving of a
building threngh a pubiic atreet is not
necessarily a nnisance. State .
Omaha, 14 Neb, 265. And so of tempo-
rary loading and unloading, Matthews
v. Kelgey, 58 Me. 56. Eoe Burling o.
Weat, 20 Wis. 307. .

E Arpold ». R. R, 22'W. R. 613; R.
v. Muatters, L. & C. 491 ; 10 Cox C. C. 6.

& Fisher ». Prowsze, 2 B. & B. 770,

State v. Man. Soe., 42 N. J. L. 604. See
Barnes v. Ward, supra.

T State o. Yarrell, 12 Ired. 130 ; seo
R. v. Kurrizon, 1 M, & §. 526, Open-
ing and laying pipes and trenches ona
highway by private perzons is an in-
dictable nuisance. R. v. Longton Gas
Co., 2 E. & E. 651; 8 Cox C. C. B17.

® Supra, § 1432 ¥; Com.».R. R., 112
Masgs, 469; Com. v, Oaks, 113 Ibid.
8; People v. Cunninghem, 1 Denio,

524; Barker ». Com., 19 Fenn. 3t

412 ; Bell v, State, 1 Bwan, 42; San-
derz v. State, 18 Ark. 198. 8o as to
provoking public disturbance by an
exhibition of a ‘“stuffed Paddy.”
Com. ». Haines, 4 Clark (Pa.), 17.

% Supra, §§ 1412, 1458, A regaita
on & canal conducted in such a way
48 to bring a orowd trespassing on the
land of riparian owners, may be &
nuisance. Bostock v. R.R., 8§ De G. &
8. 584, Bee R.». Moore, 3 B. & Ad.
154 ; Walker v. Brewster, L. B.5 Eq. 25.

it Obstrueting the stream of passage
on a public street by putling into it
agenis with pietares and papers to
draw attention to a2 particular business
or show may be an indictable nuisance.
R. v. Sarmon, 1 Burr. 516. In B. v.

4 See State ». Hughes, 72 N. C. 25.
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§ 1474.) CRIMES, [BoOK 1L

guns pointed to the highway, by which life is endangered ;! to place
on or near the highway objects likely to frighten horses when placed

" near highways;? and to wantonly and violently run a horse up and
down a highway.? :

The same rule applies to a stall placed on the sidewalk of a public
street for the sale of fruit and confectionery, although the defendant
pays rent to the owner of the adjoining premises for the use of so
much of the pavement as he occupies ;* and to front steps of a dwell-
ing placed in such a way that they protrude into the highway ;% o
obstacles on the untravelled parts of a highway ;¢ to things over-
hanging or encroaching on a highway so as to endanger passage.”
But the obstruction must be unlicensed.® Hence telegraph posts,
erected by the municipal authorities, and in execution of a statutory
power, are not indictable as nuisances,? though it is otherwise when
they are notso licensed. Therefore, in case of non-license, telegraph
posts on a highway are a nuisance, though the posts are not placed
on the repaired and travelled part of the highwsy, nor on an artifi-

Lewis, Londen Law Times, Des, 17,
1881, the defendant was tried before
Grove apd Lopes, JJ., in the High
Court of Justice, for a nuisance in ex-
hibiting, in his shep windows, in the
city of Manchester, sensational pic-
tures of siatesmen and ecclesiastios,
sometimes in Indicrous positions, in
such a way as to draw large erowds
and bloek the streets. The defendant
waa convicted, and bound over not to
‘repoat the nuisance. The fact that the
defendant’s counsel was Sir J, Holker
. shows that the defence was fairly pre-
santed ie court and jury. 8. P., R.»,
Carlisle, 8 C. & P. 627. As to such
exhibitiona, see suprg, § 1432 b,

1 Btate v. Moore, 31 Conn. 479. Bee
cages cited in Whart. on Neg. § 348.
Supra, §§ 464, 507.

2 Bee Judd z. Fargo, 107 Mass. 264 ;
Dimock =z, Sufeld, 30 Coun. 129;
Ayer ». Norwich, 39 Ibid. 376 ; Cliu-
ton v. Howard, 42 Tbid. 295.

$ State ». Eilis, 6 Baxt. 549,

4 Com. v. Weniworth, Brightly, 818 ;
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8. C., 4 Clark, 324; Smith v. State, §
@ill, 425, See Com. v. Blaisdell, 107
Mass. 234 ; Eelly v. Com,, 11 5. & R.
345.
§ Com. v. Blaisdell, 107 Mass. 234.

¢ Com. ». King, 13 Mete. 116, See
Wilkins », 8ay, 49 L. T. (N. 8.) 399.

1 Bee Whart. on Neg, § 982: R. ».
Watts, 1 8alk, 357 ; Com, v, Goodnow,
117 Mass. 114; Norristown ». Moyer,
67 Penn. 8t. 3b56. Supra, § 1412, As

to limits of such liability, see State », .

Usefnl Man. Soe., 4 N.J. L. 502 ; 8. C.,
42 Ibid. 504, Henee a loist hole lett
unfenced within fourteen inches of a
public way iz a nunisance. Hadley z.
Taylor, L. R. 1 C. P, §3. That water
dripping from a roof may be a nni-
sance, see Fay v, Prentice, 1 C. B,
828.

® State ». Merritt, 35 Conu. 314;
People v, New York and N. H, R. R., 89
N. Y. 266,

* Com. ». Boston, 37 Maag, 555.

1t R, v, United Telugraph Co., 31 L.
J. 167,

CHAP. XXIL} NUISANCE. {§ 1475,

. cially formed foot-path, but on a waste on the side of the road; and

even thongh a jury might find that a sufficient space_ for the public
use was left unobstructed.

An overhanging lamp may be a nuisance.?

It is no defence that the travelled portion of the road was uot
affected by the obstruction. The public has a right to the free use
of the whole of a highway as set apart by law.?

§ 1474 a. As has just been seen,’ it is a nuisance to encroach
apon ground dedicated to the public use or enjoyment g, .. 00
g0 as o impair its utility or beauty for such purpose:-" grounds |
The remedy, however, is said fo be injunction, a't. the suit :;1)1 11;11111‘:: '
of the attorney-general, in cases where there 15 a mere .
trespass on public property, when such trespass 18 not a public
nuisance.® _

§ 1475. A grant from lapse of time will not tte Rmsumed of a
part of a public square or street so as to bar an mdlc_t- Preserip-
ment for a nuisance.” Thus, where the travelling public ilon no de-

had for ten years ceased to use a portion of a road‘ estab- -
lished by public authority, and bad by use a.cqm'red a right to &
portion of theland of the trustees of a church for highway purposes,
instead of the said portion of old road ; it was held tha.t:, the acquisi-
tion of & tight of way over the land of the trustees did n.at estop
the State from asserting its claim to the old road, nor shield the
individual obstructing it from punishment.®

When license i a defence has been already discussed.’

t R, ». United Kingdom Tsl. Co., 3
F.&F.732; 9 Cox C. C. 174,

% Farny v. Ashton, L. B. 1 @. B. D.
314.

3 R, v Russell, 6 East, 427; R. =
Betts, 16 Q. B, 1022; B. ». Wright, 3
B. & Ad. §81; R. ». United Tel. Co.,
81 L. J. 167 ; State v. Morse, 50 N. H.
9 Com. ». King, 13 Met. 115 ; Bprague
v. Wright, 17 Pick, 312; Davis ».
Mayor, 14 N. Y. 524.

That the Iocation and terminal
poiuts of the highway must be speet-
fled, ses State r. Crumpler, 83 N. C. 647.

That shade trees so planted as mot
to interfers with travel are not a pub-
lic nuisance, see Glark v. Dasso, 34

Mich. 86; Everett v. Council Bluffy,
46 lowa, 66.

¢ Supra, § 1474,

E Btate v. Woodard, 23 Vi. 52; Btate
v. Atkinson, 24 Ibid. 48; Com. w.
Wilkinson, 16 Pick. 175. As to en-
croachment on public waters, see infre,
§ 1477,

6 Attorney-General v. Richards, 2
Anst. 603; People ». Vanderbilt, 28
N. Y. 369.

1 Com. v Tucker, 2 Pick.44; Com.
». Alburger, 1 Whart. 469. Supre, §
1415,

® Elking v. State, 2 Humph. 543.

* Supra, § 1424 ; infra, § 1484
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§ 1476.] ORIMES, [BOOK I .

§ 1476. A railway train, crossing an ordinary highway, being
Unliconseq  Productive of anxiety, if not of danger, to those pass-
o exces- ing such highway, is indigtable as a nuisance, unless
sirnetion  chartered by the State. Such charter i3 to be strietly
Ea;‘:,iéﬂd construed ; and is not-to be regarded as authorizing the
dietable.  railway to cross any highways except in the line specifi-
- cally prescribed.) Hence railroad corporations have been held
indictable for nuisance in keeping their raily several inches above

the level of a crossing ;* or in sending their trains across a turnpike

at a very rapid rate without warning ;* or in unnecessarily leaving -

cars or other struetures on a crossing whoge effect is to frighten
horses or to obstruct travel ;* or in constant and habitual failure to
give due signals of passing trains;® or in appropriating a street in
excess of the authority given by the legislature ;% or in neglecting
to open a new ground required by the legislature to take the place
of one occupied by the railroad;? nor is it any defence that the
principal officers of the corporation had no knowledge of the nui-
sance, or that great care was exercised in the proceedings complained
of.8 Even when authorized to cross a particular highway, the cor-
poration may be indictable for a nuisance if' its right is negligently or
oppressively exercised.’ But evidence that daily twenty trains on a

OHAP. XXIL] NUISANCE, ' [& 1477.

railroad, and about as many vehicles on 3 highway, passed over a place
where the railroad crossed the highway at grade, which was in full
view from the highway at any point within a hundred and fifty feet;
and where the public authorities never required the establishment
of a gate, station agent, or flagman, although the crossing had
existed for many years, is insufficient to warrant & finding that the
railroad corporation was guiliy of negligence in omitting to provide
there any such safeguard! And if the trains are kept closely
within the range of the charter, no indictment can be maintained
against the corporation for a nuisance because of alarm to horses
and passengers produced by the locomotives.? And what is said of
the license of railroads applies to the licenso of all other agencies
whose effect is to incommode more or less the community.®

§ 1477. It is a nuisance, on the same principle, to pollute the
waters of a stream used to sapply drinking-water to a community

indictment will lis.against a corpora- comply with the law. The same pub-

! Com. . Brie & N. E. R. R., 27 Penn.
Bt. 239 ; Btate », Ches. & Oh. R. K., 24
W. Va. 808. See other cases .supra, §
1424. ‘The question of nuisznce is one
of fact. People v. New York & N. H.
R. R., 89 N. Y. 266.

# Padneah R. R, v. Com., 8¢ Ky. 147,
8See R. ». Grand Trounk R. R., 17 Up.
Can. (Q. B.) 165,

* Louiaville R. K. ». Com., 80 Ky,
143. :

4 Com. », N. Y. R. R., 112 Mass, 412;
Btate ». Morris, ete., R. R., 3 Zab. 360
Cinoinnati R. R. ». Com., 80 Ky, 137.
Hee, 88 to Decesgily, Btate v. Louisville
R. R., 86 Ind. 114; Wabash R. R.
v. People, 12 Tll. App. 448. This
applies, a fortiori, o encroaching on &
highway with a station house. State
v, Vermont B, R., 27 Vt. 103. Bee,
also, Com. v. Old Colony R. R., 14

Gray, 93.
: 814

& Louisville R. R. v. Com., 13 Bush,
388.

? Com, v. Erie R. R., 27 Penn. St. 339,

T R, v. Beott, 2 Gale & D. 7929; Dan-
ville R. R. . Com., 73 Penn. 5t. 29.

% Com. ». Farren, ¥ Allen, 489 ; Com.

». Emmons, 98 Masa. 6 ; Com. ». New
York R. R., 112 Ibid. 412.

A railroad corporation when failing
to set ont a new road in the place of
cie whose course it has diverted, ig
indictable for a nuisance woder the
Bnglish statute. R. v Scott, 2 G. &
D, 729; 3 Q. B. b43.

$ In North Cent. R. R. v. Com., 30
Penn. $t. 300, it was held that a turn-
pike was a highway in the sense of the
text. It was held no answer to the
indictment that the obstrmetion could
not be remedied without an expendi-
tore of from $5000 to $2000. It is well
recognized law, it was said, that an

tion, not municipal, for the oreation and
maintenance of a publie nuisance., R.
v. Great Norihk of England Railway,
Q. B. 315; Dater ». Troy R, B. Co., 2
Hili, 629 ; Chestnut Hill Turnpike v.
Rutter, 4 8. & R. 6; Delaware Div.
Canal Co. v. Commonwealth, 60 Penn,
8t. 367. The mere construction of a
railroad track across a public highway,
in pursnance of law, is no nuisance.
Danville R. R. Co. v. Commonwealth,
73 Ponn. St. 2. Bot it must be con-
structed in such a manner as, ¢ not to
impede the passage or transportation
of persons or property along the same.
Act of February, 1849, Pur. Dig. 1220,
A turnpike is a public highway ; it is
for the nse of every person desiring to
pass over it, on payment of the toll
eatablished by law. It differs from a
common highway, in the fact that it
i3 not constructed in the flrst instanee
at the public expense, and the cost of
construction is reimbursed by the pay-
ment of toll impozed by aunthority of
law. Its use is common ito all who

lic annoyance and injory arise from
its obstruction as if it were a common
highway. Henoe, in Lancaster Turn-
pike Co. v. Rogers, 2 Barr, 114, it was
said, that when the tarnpike company
ceased to use a building, erécted, in
part on the turapike, as a toll-honse, it
ceased to be there for a lawfol purpose,
and became a public noisance. Com-
mon understanding and pnblic policy
unite in requiring us to hold that a
turnpike i a public highway in so far
that an indietment will lie against ong
obstructing it as for a public nuizance.
It was g0 Leld in Com. ». Wilkinson, 16
Pick. 175.” As to toll, see supra, §
3473, As to indietability of corpora-
tions generally, ses supra, § 91.

1 Com. t. Boaton & Worcester R. R.,
101 Mass. 201. See Com. v. Temple,
14 Gray, 6%. Supra, § 1424.

? R. v. Pease, 4 B. & Ad. 30. Supra,
§ 1424,

¥ Supra, § 1424; R. v. Scott, 2 Gale
&D.729; 3 Q.B. 543 ; Com, v.Chmh,
I Barr, 195,
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§ 1478.] | CRIMES, [BoOK 11,

entitled to use it in this way,' to obstruct the passage of a navigable
Nuisance  TiVET, or of a navigable lake, by bridges or otherwise,
o obetrict 5o as to diminish appreciably its capacities for naviga-

pollute . .
public tion,* or to divert a part of such stream, whereby the
waters. current of 1t i3 weakened, and rendered incapable of
carrying vessels of the same burden as it would before.* But if a
ship or other vessel sink by accident in a river, although it obstruct
the navigation, and may be removed by the public authorities,! yet
the owner is not indietable for a nuisance in not removing it.5 And
it is also to be kept in mind, that the owner of the soil betwoen
high and low water-mark may use it for his own private purposes,
provided he do not interfere with the navigation of the river.t

The obstruction must be proved by the prosecution.?

Obstructions to navigable streams may be abated by individuals.?

§ 1478. It was once thought that a collateral benefit to the com-

munity could be set up as a defence. Thus, upon the

Collateral . < an . . . -
benefitno  trial of an indictment for & nuisance in a navigable river,
defence- by erecting staiths there, for loading ships with coals, the
Jury were directed to acquit the defendant, if they thought the
abridgment of the right of passage, occasioned by these staiths, was
for a public purpose, and occasioned a public benefit, and if the
erection were in a reasonable situation, and a reasonable space was

CHAP. XX1L] NUISANCE. [§ 1480.

. out to the jury that, by reason of the staiths, the coals were sup-

plied better and at a cheaper rate than they otherwise could be,
which was a public benefit; and it was held that this direction was
right! This, however, was overruled afterwards in England,? and
the later position, that no countervailing benefit can be a defence,
has been followed in this country.® DBut the obstruction must be
material,® and must obstruct business as a whole® Hence 1t has
been held that a wire or rope stretched across a stream for ferry
purposes is not 2 nuisance if necessary for the transfer of travellers,
and if not materially obstructing navigation.® And all level cross-
ings must more or less obstruct free travel on the intersecting roads,
yet such crossings are not, for this reason, indictable.”

§ 1479 Rivers in North America (in this respect being distin-
guished from those in England) do not cease to be navi-
gable from the fact that they are at certain points broken Nt iress
by rapids or cataraets, which have to be avoided by port- ude 'should
ages, Hence the English rule as to ebb and flow of tides
does not apply to the unimpeded parts of such rivers.® DBut a ereek
which eannot even with spring freshets float timber cannot claim to

- be navigable.? The test is, possibility of use for practical transport.m

§ 1480. The provincial statute of 8 Anne, chap. 8, for preventing
obstructions to fish in rivers, is still in force in Maassachu-

left for the passage of vessels on the river; and the judge pointed

"1 Btate ». Buckman, 8 N. H, 203;

State v. Taylor, 29 Ind. 517; Com. v,
Webb, 6 Rand. 726 | Btein ». State, 37
Ala. 123 ; Messersmidt ». People, 46
Mich. 437. See Goldsmid ». Tunbridge
Wells, L. R. 1 Eq. 161; L. R. 1 Ch.
- 349 ; Baxendal ». Murray, L. R, 2 Ch.
T90.

*R. »v. Watis, 2 Esp. 675; R. ».
Ward, 4 Ad. & KL 384; R. ». Tindall,
6 Ibid. 143; R. v. Trafford, 1 B. & Ad.
874; R. v. Betts, 16 Q. B. 1022 ; State
v. Freeport, 43 Me. 198; Penmns. r.
Wheeling, 12 How. 518; Com. w».
Chureh, 1 Barr, 105; State », Dibble,
4 Jones (N. C.), 107 ; Biate ». Graham,
15 Rieh. (8. C.) 310; Btate v. Thewnp-
gon, 2 Sirob. 13 ; People ». St. Louis,
b Gilman, 351; Moore ». Sanborn, 2
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Mich, §19. 8ir J, F. Stephen inserts
tiie qualification *f wilfully” (Dig. art.
181), bnt I think erromeously, as a
negligent obstruetion is indictabla.

% 1 Hawk. c. 75, s. 11; R. v. S5tan-
ton, 2 Show. 30.

¢ MeLean v. Matthews, 7 Il App.
599. _

% R. v. Watta, 2 Esp. 675; White
v. Crisp, 10 Exch. 318; Brown v, Mal-
lett, 5 C. B. 639. See R. ». Russell, 9
D. & R. 566; 6 B. & G. 666; R. »
Ward, 4 Ad. & El. 384 ; R. v Tindall,
6 Ibid. 143 ; R. ». Morris, 1 B. & Ad.
441, :

8 Zug v. Com., 70 Penn. 8t. 138, See
State ». W:lson, 43 Me. 11.

7 Ibid.

¥ Supra, § 1426.

settz; and as it deelares all obstructions therein men-

Tndictment
may lie for

tioned common nuisances, an indietment will lie; the gﬁgﬁmcﬁns
special remedy provided by that statute being merely cu-
mulative.® A seine or net, not placed permanently, is not within the

t R.v. Russell, 9 D. & R. 566; 6 B.
& C. 566, Tonterden, C. J., dissentiente.

f R, », Ward, 4 Ad. & E1.384; R. v
Betta, 16 Q. B, 1022.

3 Caldwetl’s Cage, 1 Dallas, 150;

Rowe ¢. Titug, 1 Allen (New Bruns--

wick), 328. See supra, § 1416.

1 Supra, § 1474,

6 Atlee v, Packet Co., 21 Wal. 389,

€ The Vancouver, 2 Sawyer, 381;
see State v. Wilson, 42 Me. §; Beach
v, People, 11 Mich. 106,

act.® Inother States statutes to the same effect have been enacted.’?

7 Bee Whart, on Neg. §§ 977 o aeq,

¥ R. v, Moyers, 3 Up. Can. (C. P.)
847. ‘

? Whelan v. MoLachlan, 16 Up. Can.
{C. P.)102.

18 Bell v. Quebee. 41 L. T. (N. 8)
451,

I Com. ». Roggles, 10 Mass, 391.

® The following statute was passed
in Massachusetts in 1857 :—

¢ Every person who shall wilfolly or
wantonly, withont color of right, ob-

1 Werfel v. Com., 5 Binn. 65 ; for form, sea Whart. Prec. 702,
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§ 1484 _ CRIMES, | [BOOK 11

An indictment at common law does not ordinarily lie for ohsiruet.
ing the passage of fish by a dam across an unnavigable river.! But
such a dam becomes a nuisance when it obatructs the water to such
an extent that it overflows its banks and the surrounding country,
and stagnates, whereby the air along the highways and around the

“dwellings is infected with noxious and unwholesome vapors, and the

health of the surrounding country is sensibly impaired.? And when
the obstruction interferes with the supply of fish to the community
as a whole, proceedings by indictment may be sustained.

§ 1481. Where a wharf is extended below low water-mark, and

into the channel of the tide-waters of the Commonwealth,

Wharf may . . . - .
boauui- 1t does not necessarily follow that it is a common nui-
806 sance, but this is the presumption, and the defendant
must show that it is no impediment to navigation, or detriment to
the public.? If the effect of such & wharf be to fill up the channel
or divert the current, it is a nuisance *

CHAP. XXII.] NUISANCE. _ [§ 1488.

the conveyed powers will expose the parties, if a puisance result,
to an indictment.! '

§ 1485. Neglect; as well as positive commission, ma.y become the
basis of an indictment for nuisance. Thus a person or Neglect fn
corporation who undertakes the cleansing or repairing of repairing
a road or channel specially, is indictable for a nuisance 4, indict-y
created by neglect.? avie.

§ 1486, The indictment, when the basis of the charge is neglect,
wust set forth the nature of the duty specially imposed

Indictment
on the defendant; for this is matter of substance.® Bul must aver
it has been said not to be necessary to aver that the de- "'
fendants had the means to repair.! In such indictments, two defen-
dants, having duties distinet, both in source and limit, cannot be
joined ;¥ nor can offences having distinct characters and penalties be
coupled in one count.® The termini of the road wust be correctly
laid,” and the road must be averred to be public.® Whether a date

§ 1482. Public docks aré protected in the same way, and it has
been held a nuisance to monopolize such a dock by fore-
docke. ing into it a larger vessel than those for which it was

And so may

constructed.®

§ 1483. Planting oysters in public waters is not such & special
appropriation of such waters as will justify their removal
oyster bods, 88 8 Duisance, unless they interfere with the rights of the
poblic; and even then a private person has no nght. to

ts.ke them away and convert them to his own use.
§14:84 The supreme authority of the State may, as has been

And zomay

License no

seen, authorize an obstruction of the highways of the

defence to  State ; but this license or charter must be strictly con.

negligent

obstraetion. Strued, and any negligence or excess in the exercise of

struct the water of any mill-pond, res-
ervoir, canal, or trench, from flowing

out of the same, shall be punished by

imprigonment in the State prison, not
more than flve years, or by fine not ex-

ceeding five hundred dollars, and im-

prisonment in the county jail, not more
than two years.” May 15, 1857. Saop-
plement to Revised Statutes, 1857,
chapter cix. p. 410.
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1 Com. v. Chapin, 5 Pick. 199.

* Com. v. Webb, § Rand. (Va.) 726,
Douglass . Btate, 4 Wia. 387 ; State 0.
Cloge, 35 Tows, 670,

¥ R. . Grosvenor, 2 Stark, 511. See
Com. v. Wright, Thach. C. C, 211.

¢ Ibid.

&' R. ». Leech, 8 Mod. 145.

4 Btate ¢. Taylor, 3 Dutch. 117,

is to be averred, is elsewhere discussed.?
§ 1487. When the indictment is for neglect in not repairing

road, the usual practice is to impose a fine, to be remitted

Court may

(if there be no contempt or wilful violation of the law) compel re-

on the road being repaired.”®

pair by fine.

§ 1488. The law in respect to abatement, as heretofore Abate-

expressed, applies to nuisances on highways™

1 See supra, §§ 1424, 1476.

t See Whart. on Neg. § 956, supre,
§ 93; nfra, § 1584 . People ». Cor-
poration of Albany, 11 Wend. 539;
State v. King, 3 Ired. 411; Btate .
Commissioners, Walker, 368, For in-
dictment, see infre, §§ 1486, 1574,

3 Btate ». King, 3 Ired 411; State .
Commissioners, Walker, 368. Bee supra,
§§ 1423, 1573 ; Whart. Prec. 781, note ;
Dickey v. Telegraph Co., 46 Me. 483.

4 Btate v. Harsh, 6 Blackf, 348.

ment.

5 2 Hawk. ¢. 25, 5. 89,

& Greenlow v, SBtate, 4 Humph. 25,

t State v. Northumberiand, 46 N, H
156 ; State ». Graham, 15 Rich. (8. C.)
310 ; though see contra, State ». Harsh,
& Rlackf. 344.

§ Parkinson ». State, 2 W. Va. 589,

% Whart. Cr. PL & Pr. §§ 120-8, '

10 See R. v, Incledon, 13 East, 164

Supra, § 1426.
A Supra, §§ 97, 1426.
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