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. CHAPTER XXIIT.

LOTTERIES.

L. OFFENCES INCLUDED TN STATUTES,

Lotteries and sales of lottery tick-
etg indictable by statute, § 1490,

# Lottery" does not include private
drawings by chance, § 1491,

* Game of chance” to be distin-
guizghed from ¢ game of skill,"
§ 1491 g,

“ Tieket ** ineludes fractions, §
1492,

II. INDICTMENT.
Indictment, must show ticket to be
. probibited, § 1483.
Not daphicity to couple stages of
offence, § 1454.
Enough to follow statute, § 1495,
Varfance in ticket fatsl, § 1496.
111, EvIDENGE.
Intent inferentlally proved, § 1497,

I. OFFENCES INCLUDED IN BTATUTES, _
§ 1490. THE term lottery has a double meaning. It includes not

Lotteries

of lottery
tickets in-

.only a scheme for the distribution of prizes by chance,
and sates . but the distribution Hgelf.! At common law neither of
these is indictable unless they are nuisances? By stat-

dictable by yte, however, not merely lottery schemes themselves, but

sales of lottery tickeis, are made indictable in many jaris-
dictions.? The statutes In question ‘being too numerous and too
various for analysis, we must content ourselves with ‘noticing some
of the more general considerations they involve.

statate.

[1] I‘otmry”

- § 1491. Supposing the term * lottery™ as a nomen geﬂe-

doekmof . ralissimum is introduced in a statute, what is included in

jntlude

vite the term? In the United States there is a popular usage

rawings attachmg the term to schemes for the dlsl;nbuhon of

by chance.

1 8ee U. 8. v. Olney, 1 Deady, 461;
1 Abb. (U. 8.) 275; Dunn v, People,
40 TIL. 465; Wilson ». State, 67 Ga.
658; U. 8. v. Duff, 19 Blateh, C. C. 9.
By the U. 5. Rev. 5t. § 3894, the mail-
ing of letters and cirenlarg coocerning
lotteries ia prohibited. See U. 5. ».
Noelke, 17 Blatch. 554.

- 820

, ¥ Bee, ag ruling that & publio lottery
is & common law nuisance, Blanchard
ex parte, 9 Nev. 101,

3 That these statutes are constitm-
tional even when prohibiting sale of
lotteries organized in other States, see
People ». Noelke, 04 N. Y. 137, Supra,
§ 288 ; Evans r. State, 68 Ga. 526.

CHAP, XXIIIL] LOTTERIES, - [§ 1491.

prizes by chance among person purchasing tickets; the drawing
purporting to be from a wheel, on a particular day, which day,
with the amount of the intended prizes, is previously announced.
But thiz is but a single form of lottery; the term, in its full
sense, embracing all schemes for the distribution of prizes by
chance, and including faro tables, and various forms of gambling,
At-.the game time there is a wide distinction between a private
and a public offering of prizes by chance. A., B., C., and D.
may meet together, and in good faith agree that a certain arti-
cle to which they bave a common claim shall be given to the
person who draws a particular number, This is a matter of con-
tract which, if the terms are known to the parties beforchand, has
nothing in it repugnant to sound morals, and nothing which can
operate on the community as a fraud. When, however, the com-
munity at large .is invited to come in, & new and very serious ob.
jection springs up. Independently of the opportunity for fraud by
the managers of such enterprises, their publication fmparts an
excited spirit of gambling fo the public generally. On the one
side often ensme gross cases of deception as to the scheme itgelf;
on the other, the sacrifice of savings by the ignorant and credulous,
and excitement, destructive of regular industry, often inducing
insanity. It is to suppress this species of lottery, we should re-
member, that the lotiery statutes are aimed. The test, therefore,
as to any scheme for the distribution of property by chance, is, is
+1t private or public? If a private arrangement be made, by whick
A, B, C.,and D, agree upon the lot ag the mode of settling a
dmputed title, this is not a lottery in the penal sense. If they
adopt a plan by which all who choose may buy tickets in a prear-
ranged scheme, this is a lottery in the penal sense.! Hence a ¢ gift
enterprise,” or a ‘ raffle,”” in which the public is invited to take
shares for the distribution of prizes by chance, is . lottery, no
matter how artfully the object may be disguised.? Nor does it

! Beo 2 Holzendorfi’s Rechts-Lexicon, ? 0. B. ». Olney, 1Deady, 461; 1
Leipzig, 1872, p. 74; Buekalew v. Abbott (U. 8.), 275 ; State v. Clarke,
State, 82 Ala. 334; State v. Ochsner, 33 N. H, 329; Com. ». Thacher, 97
9NMo. Ap. 218; Slate ». Yoke, Ibid. Mass. 583; Hull o, Ruggles, 56 N. Y.

© 582, Bee b Crim. Law Mag. 529, for a 424; State ». Shorts, 3 Vroom, 398;

learned note on games of chanes. Wooden ». Shotwell, 3 Zab. 465; Bell
VoL, IL.—21 321
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affect the question that in the schems there are no blanks.! Such,
for instance, it has been ruled to be the case with a gift sale of
books, by which the books were offered for sale at prices above
their real value, and by which each purchaser was declared to be
entitled in addition to a prize, to be ascertained, after the purchase,
by a corrcspondence, unknown to the purchaser, between certain
numbers indorsed in the books offered for sale, and the different

v, Btate, b 8need, 507; Com. v. Chnbh,
B Rand. (Va.) 715; Btate ». Lamsden,
89 N. C. 572; Dunn. ». People, 40 I11.
465; State v. Mnmiford, 73 Mo. 647;
Btate ». Overton, 16 Nev. 136; Eu-
banks v. State, 3 Heisk. 488 ; People v.
Noelke, 94 N. Y. 137. But ses contra,
State v, Pinchback, 2 Const, 8. C. 128.

In Thomas ». People, 5% IiL, 160 it
‘was said by Thornten, J, ;—

“The ticket alone does not consti-
tute a lottery, for we are not informed
by it that there would be any distribu-
tion of prizes. When, however, we
consider it in connection with the ad.
vertisement, we ascerfain that there
will be s distribution at the close of
the ooneerta and, after the gale, of the
engravings. The .advertisement con-
{aing this language: °There will be
distributed, a8 presents, io the pur-

" chasers of engravings, in a just and
legal manner, 200,000 in presents.!
The térm ¢present,’ though literslly
it means a gift, yet, in the relstion,
and in the sense in which it was vsed,
evidently meant & prize. It was
offered, as the reward of contest, to
the porchasers. It was something to
be won., One ticket and engraving
were sold for $5 10¢ engravings and
tickets for $425, and 1000 for $4260.
Inducements -were thus . cffered to

atroggle for the prizes, Here, then, to

wai & scheme for the distribution of

prizes, Was the distritmtion certain

and fixed, or was it to be by chancel
822

It iz urged, in defence of this scheme,
that no plan of distribution had boen
determined upon ; that the purchasers

‘were to ;'eceiv-e cerfain articles in &

jost and legal manner; and that a
plan might be devised, at the proper
time, which would neither violate the
law mor be in coiltravention of good
morals,

* The- distribution ‘'was to be in a
just and legal manmer. It should,
then, be in an honest, upright, and
equitable mode. There ghould be per-
fect fairness and equality. This plan
would be utterly violated if aﬁy one
of the numerous purchasers shounld
fail to receive a prize. The distriba-

tion could not be in & ‘just and legal -

manner,” unlesg the number of pur-
chasers was the seme ad the number of
prizes, and the prize received propor-*
tional, ag nearly as possible, to the
amonnt of money paid.

““It is barely possible, but most jm-
probable, that the purchasers would
be the game in number as the pregents.
‘We conld not indulge in 80 woreason-
able a presumption, even in & eriminal
proceeding. In ordinary affairs, we
mnst reason upon probabilities, de-
duce . conelusions from faets, and not
imdulge in mere conjecturs. We have
no right to harbor wild imaginings,

cha.nge a reasomble and probable
result.” :

1 Wooden v. S'hotwell 3 Zab. 465.

OHAP, XXIIL]
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prizes proposed.! The same ruling was made as to the American
Art Union;? and as to & sale of envelopes, some of which were
alleged to contain tickets enabling the helder to purchase valuable
property at & nominal price ;* and as to the ticket being grafted on
a ticket for admission to a concert.*” But we cannot extend this
principle to cases where, by private and limited contract, certain
parties unite, according to a plan known to all of them before the
drawing, to dispose of designated articles by chance.®

- 1 State v. Clark, ut supra; and see 5.
P, Hull v. Ruggles, 56 N. Y. 424;
Eubanks ». Btate, 3 Heisk. 488;
Thomas ». Pecple, 59 111. 160 ; Randla
u. State, 42 -Tex. 580. See Biate v.
Bryant, 74 N, C, 201, Supra, § 1465,

# Pecple w, Art Union, 7 N, ¥, 240
Governors, ete. v. Art Unien, Ibid.
228, BSee Morris . Blackman, 2 Hurl,
& Colt. 912,

3 Dunn y. Pedple, 40 I11. 464 ; Btate
v, Lumsden, 83 N. C, 572, Under a
‘dtatete prohibiting '¢ any lottery, gift
enterprise, or scheme of chanece,”” a
acheme giving & prize to all purchasers
of goods who guess the number of
beans in a plass jar ia- prohibited.
Hudelson ». Biate, 94 Ind. 426; 5 Cr,
Law Mag. 524.

¢ State v. Yoke, § Mo. Ap. 582,

% Com. v. Manderfield, § Phils. 457,
. In U, 8, z. Olney, 1 Deady, 461; 1
Abb, T. 8. 275 ; 1 Green C, R, 328, we
have the following from Deady, J. :—

“ The word ‘ lottery” in defined and
zeed as follows by lexlcographers snd
writers :— i

‘A digtribution of prizes and
blanksg by chance ; a game of hazard
in which small sums are ventured for
the chance of obtaining a larger value
efther in money or other articles.’
Worcester's Dict.

“*A digtribation of prizes by lot or
chance.! Webster’s Diot.

‘6% A scheme for the distribution of
Pprizes by chanoe,’ Bouvier’s Diot.

¢ A kind of game of hazard wherein
geveral lots of merchandise are de-
posited in prizes for the benefit of the
fortunate.” Rees’s Cyclopedia.

“4A sort of gaming coniract, by
which, for a valnable consideration,
one may by favor of the lot obtain a
prize of a value puperior to the amount
or value of tliat which he risks.’ Amer-
iean Cyelopedia.

“*That the chance of gain is natn-
rally overvalued, we may learn from
the universal success of lotteries.’
Bmith's Wealth of Nations, b. i. e. 10,

*“All these aunthorities agree that
when there is a distribution of prizes
~something valuable—by chance or
lot——that this. constitutes a lotiery.
But the definitions from Worcester- and
the American Cyclopedia are the most
complete. From esch of these it ex-
pressly appears that a valnable con-
sideration must be given dor the charce
to draw the prize.

*Tried by thiz standard it is mani:
fest that the scheme prepared and car-
riod out by the defendant for the sale
and distribution of these town lota was
& loltery. -True, the purchasers of
tickets or ghares were in any event to
gel something-—at the least, a lot, for
the purposes of this scheme estimated
to be worth 850, But it is not proba-
ble that any one would have pnrchased
aticket, if it was cortain that he wonld
have received nothing in retwrn but
cne of these so-called fifty dollar lola.
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§ 1491 a. It is elsewhere observed that games of skill

Games of

chancc to  do not fall under the general title of ¢ gambling.””*
be distin. " “

guished Hence, under the term * games of chance,” or ¢ scheme
oremEames of chance,” do not fall games or schemes in which skill

honestly employed is a determining factor.?
Tickets in-  § 1492, A ticket, under the statute, includes a quar-

cledes frac. N
tions. ter of a ticket.®

1I. INDICTMENT. '

§ 1493. Where only certain kinds of loftery are prohibited, then
the indictment must set forth enough of the scheme of

Indictment
must show

ticket to be u he lottery or
prohlblted vid at’et J

lottery, or of the ticket sold, ag the case may be, to indi-
ticket, and show that the particu-
lar scheme or Iottery 18 of the prohibited class.

It iz not, however, necessary to set out mere embellishments or
vignettes on the ticket, if’ the operative part of the ticket be accu-

If the first three hundred lots coumld
have been sold for ifty dellars each on
acconnt of their market walue, cer-
tainly the defendani would not have
Been improvidenmt enough to put the
other three hundred prize parcels into
market at the same price, while their
actual valne was from £10¢ to 25000
each. This iz neither reasonablé nor
prebable.’

In a casein the N. Y. Ci. of Appeals,
in 1876, the action was brought to re.
cover for goods sold and delivered.
Defendants ¢laimed that the poods
were intended to be nsed in a lottery.
It appeared that the goods sold con-
sisted of a quantity of candles and ail-
verware. The candies were*put up by
plaintiff in packages, known as prize
candy packages, in some of which were
tickets, each with the name of a plece
of pilverware npon it. Defendants in-
tended to sell the packiges for more
than their valoe, the purchager taking
the chance of getting a package com-
taining a ticket, in which case he was

324

entitled to the ariicle of silverware
named, in addition to the package. It
wag ruled that ihis was a lotiery within

the meaning of the statnie, and the’

sale, having been for the purpose of
siding in a lottery, was void (1R, 8.

668, § 38); the contract of sale was ~

algo void and ‘plaintif could not re.
cover. Hall ». Ruggles, 56 N.¥. 424.

That ** pool-gelling®” i3 not a “‘lot-
tery,'' see I'eople v. Rellly, 50 Mich.
384.

Ag to meaning of o promotmg & Tot-
tery,” in the Kentucky statute, gee
Miller ». Com., 13 Bush, 731.

1 See supra, § 1466 g,

% See Tatman v. Btrader, 23 ]]1 439 ;
Chavannah v, State, 49Ala. 396 ; Siate
v, Gapton, 8 Tred. 271; State », Har-

ain, 1 Kan, 474, -

» Preloigh v. Btate, 8 Mo. 606,

- ¢ People v, Taylor, 3 Denio, 89 ; Com.
v. Manderflold, 8 Phila. 45%; State ».
Beribner, State ». Barker, 2 Gill & J.
246, As to constroetion of charter, see
Boyd ». State, 53 Ala. 601.

CHAP. XXIIL] LOTTERIES, [§ 1494,

rately given.! And it has been ruled® that where all lotteries are

prohibited by law it is not necessary to set forth the words of
the ticket, or even its purport.® DBut, in view of the fact that the
term “ lottery”’ lias such a wide general signification, and that 1t
embraces processes all of which none of the statutes have under-
taken to declare penal, it is more prudent, when this can be done,
to individuate the offence, and to give the name of the vendee, in
cage of a sale, Bo a8 to in some way notify the defendant of the
wrong with which he is charged.* An allegation that the particu-
lars of the “lottery’’ are ucknown to the grand jury, and that the
vendees are unknown, may supply the want of specification.®

It has been ruled that to aver that the lottery was prohibited by -
law, is not necessary in a State where all lotteries are prohibited,’
nor in such case need the object of the lottery be specified.”

Under the federal statute prohibiting the mailing of lotiery cir-
culars, the circular must be given in full.®

§ 1494. To couple in one count the allegations “ offer Notd
for sale,” and « sell,” is not duplicity, and so with “ set plicity to
up and promise.”® And it has been held that to sell seve- gruksoe
ral tickets, attached to each other, forms but one offence.? ofience-

! Com. v. Gillespie, 7 8, & R. 469, . Blackf, 28%; Butler v. Biate, 5 Ibid.
% Thid, Jufra, § 1496 250. _
® State », Follet, 6§ N. H. 63; France ¢ People ». Sturdevant, 23 Wend.
v. State, 6 Bax. 478 ; Freleigh v. Siate, 418.
8 Mo. 606. . See People v, Taylor, 3 De- T People v. Nae]ke, 94 N, Y. 137,
nio, 991 ; Com. v, Gillespie, T8.&R. 469.  ® U. 8. v, Noelke, 17 Blaich. c. C.
. % Wh. Prec. 528 ; Com. v. Eaton, 15 554 o
Pick. 278 ; Com. v, Thurlow, 24 Ibid. ¥ Com. ». Eaton, 15 Pick, 273; Com.
374 ; State v. Walker, 3 Harring, 547; v. Harrig, 13 Allen, 534 ; Whart. Pree.

see Dunn v, People, 27 Hun, 139 ; but
see infra, § 1510; and as holding that
the name of the vendes meed not be
given, see Siate ». Yoke, $ Mo. Ap.
bB2, .

 Pickett ». People, 8 Huan, 83. Bee
State ». Munger, 15 Vi. 200; Peopls ».
Taylor, 3 Denio, 99 ; People v. Adams,
17 Wend. 47b; Btate ». Stucky, 2

828, n. Inmfre, § 1515; Whart. Cr. P1,
& Pr. §§ 243 at seq. Under the federal
statute, gronping in one count & bunch
of circulars sent at one time is not du-
plicity ;. though it is otherwise when

" they are alleged to be sent at different

times. U. B. ». Patty, 9 Bisa. 429,
see Whart, Cr. F1. & Pr. § 470.
In Miller » Com., 13 Bush, 731, it

10 Fontaine v. State, 6 Bax. 514.
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Enough to

- §1495. It is sufficient, ordinarily, when the indict-

follow stai- ment ig for setting up a lottery, or for having tickets
in possession with intent to sell, to follow the words of

the statute.l

was riled that the promotion of a lot-
tery, and the aiding in such promo-
tiun, are bat different modes of com-
mitting, or parficipating in the com-
mssion of the same offence. The latier
is but a degree of the former, and
pnder an indictment for the major
offence 8 conviction may be had for the
‘minor. It was further rumled that
specific acts of indvcement, althomgh
each iz a separate offence with a sepa-
rate punishment demonnced against it,
are provable nnder the general c]mrge
of prometing a lottery.

The following rulings may be noticed
in addition :—

A count in an indictment, Bhargmg
the defendant with keeping a common

gaming-honse, and selling lottery tick-.

ets therein, was held insufficient ; and
also & count charging the keeping an
fil-governed and diéorderly room for
the sale of lottery fickets. People w.
Jackson, 3 Denio, 101’

Under the 27th section of 1 Rev, Bts.
of New York, 685, s latiery which is
not for the purpose of disposing of pro-
perty iz not illegal ; and an indictment
for gelling lottery tickets, not deserib-
ing the lottery as being for such pur-
pose, cannot be supported. People v.
Payne, 3 Denio, 88, The indictment
shonld eontain either a particular de-
seription of the lottery, or assign as a
resson that a more particular deserip-
tion of the lottery was unknown to the
grand jury ; and an averment merely

that the name of the lotiery was un-
known to the grand jury is insnfllcient ;
but it iz not necessary that the indict-
ment should aet forth the amount of
thelottery. FPoeoplev. Taylor, 3 Denio,
99, It is npt necessary to set out the
tickets, sold, or the nmames of the pur-
chasers, it being alleged that the names’
were unkuown to the jurars. Peopla
v. Taylor, 3 Denio, 99, ’

The publication in New York of an
advertisement of a lottery to be drawn’
in 2 plaece where such lottery is not
unlawful is an indictable offence ; and
if the indictment set forth the adver.
tisernent in fiec verba, showing that the
lottery was for the purpose of dispos-’
ing of momey or property, it is suffi-
cient, although the purpose of the lot-.
tery is mot otherwise alleged in the
indictment. People v. Charles, 3 Du-
nio, 212.

The act to pravent raffling and lot-
teries was intended to prevent the
sale of loitery ‘tickets in the State,
whether the lottery was established
here or elsewhere. And an indiet-
ment for vending lottery {ickeis need
not allege that the lottery was estab-
lished in this State. An indictment.
for vending a loftery ticket meed not
expressly aver that the ticket was of
a lotlery establizhed or get on foot for
the purpese of diepesing of real estate,
goods, money, or things in action.
The character and’ deséription of the
lottery need mot form the subject of

-1 Com. v. Dana, 2 Met, 329 ; Com. v.
Horton, 2 Gray, 69; Dunn. v. People,

27 Hun, 272; Poople ». Noelke, 29

Ibid. 461, As fo federal statute pro-
326

hibiting transmitting lottery circulars

-by mail, see U. 5. v. Noclke, 17 Blatch.

C. C. 564,

CHAP. XXIIL]

. §1496. A variance as to the ticket when it is set
forth, or as to the terms it offers when only given in In ticket.

LOTTERIES, [§ 1497,

Varlance:

substance, is at common law fatal.!

1I1. EVIDENCE,

- § 1497. The sale of other tickets, or aets promotive of such sale,
may be put in evidence in order to prove the intention, when part

of the same system.?

an expresd averment. It is suffieient
if these appear argumentatively in the
‘indictment, especially after verdict.
Peaple v. Warner, 4 Barb. 314,

Under the Revised Statutes (1 K. 8.
665, § 28) it is a misdemeancr to pub-
lish in this Staiz an acconnt of a lot-
tery to be drawn in another Sfate or
Territory, although such lottery be
auathorized by the laws of the State
where it is to he drawn.

It waa accordingly held, that a

. demurrer to an indictment, which

charged the defendant with publish-
ing in the city of New York an
aceount of a lottery o be drawn in
the District of Columbiz, was not well
taken. Tt was farther decided that
an indietment charging the defend-
ant with publishing an aeeount of an
illegal lottery, and setting forth in hee
verba the lotiery scheme, which showed
that the prizes comsisted of sums of
money, is good, althongh it was not
otherwise averred that the lottery was
set on foot for the purpose of disposing
of money, lands, ete. Charles ». Peo-
ple, 1 Comst. 181.

1 Com, » Qillesple, 7 8. & B. 469;
Whitney v. Btate, 10 Ind. 404.

¢ Whart. Cr. Bv. § 32; Thomay »,
People, 5% I1. 160 ; Miller v. Com., 13
Bugh, 731 ; State ». Ochsner, 9 Mo. Ap.

- 218,

In Thomas v. People, supra, it was
ruled admigsible {o put in evidence, on

behalf of the prosecution, not only the
ticket sold, but the bill or advertise-
ment delivered to the purchaser, which
axplained the purposes and character
of the scheme, and also other tickets
and bills or advertisements of similar
kind, sold and delivered by the aceused
to other parties, as tending to prove
the intent with which the ticket was
gold,

It has also been held (Dunn v, Peo-
ple, 40 Ill. 465), that it is proper for
the prosecution to read to the jury the
contents of other envelopes, beside the
one gold, for the purpese of showing
the true character of the transaction.

In Miller ». Com,, supra, it was satd
by Lindsay, C. J.: *There iz much
plansibility in the argument that, be-
cauge printing, vending, or having in
possession with intent to vend, lottery
tickets, or knowingly permitting, in
any honse, shop, or other building, the
setting up, managing, or drawing of

- lottery, or the sale or exchange of

lottery tickets, and the sdvertising of
lotteries or tickets, are each made sepa-
rate offences by statute, and a specific
punishment denounced against each,
that none of these acts goes to make up,
or are provable under the more general
charge of promoting & lottery. But if
this eonclusion be correet, then it will
be difficuli, if not impossible, to ima-
gine in what manner & lottery can be
promoted.”
827
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%ﬂm It is no defence that the lottery was authorized by the
gx:ﬁr;n. laws of another State.!

_ Under the federal statute it is not mecessary for the
prosecution to prove that the lottery company had a legal existence.?

1 Gom. v. Dana, 2 Met. (Mase.) 329. # U. 8."v. Noelke, 17 Blatoh. C, C.

554,
328
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CHAPTER XXIV.

ILLICIT SALE OF INTOXICATING LIQUORS.

Tippling-houre when dlsorderly is
2 nuisanee at common law, §
1498,
Nuisances defined by statnte, §
1498 a.
Cannot be abated by private foree,
§ 1498 b.
1. LicENzE.
. License should be negatived in in-
dictment, § 1408,
How it Is to be proved, § 1500.
Construetion of license, § 1500 &.
Licenses not assignable, § 1501.
JI. Commox 8EiLLEw ; DEanER; TIP-
PLING-HOUSE.
Averment and proof of, § 1502,
III. AGENCY.
" Principal lisble for agent’s acts, §
1503,
Agent §5 personally responsibile, §
1504

IV, ¢ INTOXICATING' OR ** BPIRITU-

ous.?
Intoxicating gualities when noto-
rious necd not be proved, § 1505,
V. MEepicar Usk. :
To be a defence drink must be sold
jn'good faith as medicine, § 1506.
And so as to opium, § 1506 a.
Liquor derives its type from ihe
ohject of its use, § 1506 0.
VI. IGRORANCE. :
Honest mistake of fact §s not ordi-
natrily a defence, § 1507.
VII. AUTREFOIS ACQUIT.
Offence must be identical to bar,
§ 1508.
VYIII. HusBAND AND WrpE,
Feme covert may be responsible
for sales, and hnsband for wife's
sales, § 1509,

IX. AvEERMENRT AND PrOOF OF VERN-

DEE.

Prevalent opinion is that vendee
need not be named, § 1510,

Vendee may be averred as un-
known, § 1511,

When named must be proved, §
1512.

Minors and drunkards, sales to, §
15134, :
X. AVERMENT AND PROQF OF SALE,
Limitations of statute as to of-
fence to be followed, § 1512 5.
Sales in neighborhood of school,
ete., § 1582 .

-Btatntory deseription of liquor auf-
fleient, § 1518.

And go a8 to measzure, § 1514. -

And 50 a8 to ““retajl,’’ § 1514 q,

“Bell and offer’ not donble, §
1515, ) :

Trice need not be averred, § 1516,

Sufficient to charge *common
seller,’”” but sale must be prop-
erly averrcd, § 1517.

Bulee on credit are within statute,
§ 1518.

And so are drinks on trade or as
collateral, § 1519. -

Club distributions not sales, §
1519 . '

Bales to be Inferred frem circume
stances, § 1520,

Time is immaterial, § 1521.

Measure is immaterial unless made
atherwise by statute, § 1522,

Name {8 immaterial, § 1522 a.

To be inferentially shown, § 1523.

Sales may be joint, § 1524.

Only offences charged tobe proved,
§ 1525.
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Bill of particulars to be required, | X111, CONSTITUTIONALITY 0F LAWS RE-

§ 1526,

Partial license no defence, § 1527.
Btatutory presumptions as to sale,

§ 1598,

XI1. KrrriNe PROHIBITED er:roaé

FOR SALE.
A statutory offence, § 1538«

XO. PENiL RESPONSIBILITY oF VEN-

DEE.

. Vendee may ba called as witness,

§ 1529,

SPROTING.
License laws to be strictly con.
strued, § 1530.
How far laws modifying evidence
are eonstitutional, § 1530 4.
XIV. U. 8. BEVENUE LI1CENRE.
This'is o defence, § 1531, -
XY. JURIBDICTION.

tion, § 1552

§ 1498. A TI?PLING}:-I{OUSE is a house from which intoxicating
Tippling.  L1UOrs are dispensed, and which tipplers frequent. When

honge when

b . . .
Binorerty €0 duc.ted in such a way as to disturb the community it
isanui- 18 & Nuisance at common law,! irrespective of the question

Bance. -
of license,?

§ 1498 a. Supplementary to the common law rule that a tipi)ling-

Nuisances house, Yvhen noisy or in other ways offensive to the
defined by ~community ag & whole, is indictable as a nuisance, stat-

Btatute.

utes have been adopted in many jurisdietions making the

keeping a house for selling intoxicating liquors specifically indict-
able. - The advantages of proceedings of this class are (1) the
pleading is simplified,® and (2) abatement may be decreed by the
court, or may be executed by private persons who are especiall

injured by the nuisance.* The term ¢ tippling-house,” when useg

1 Supra, 5 1449. See State v, Btevens,
40 Me. 559 ; State v. Bailey, 21 N, H.
(1 ¥ost.) 343. That habitual collect-
ing noisy crowds of idlers about ity
doors makes a {avern & nuisance, see
supre, § 1412 ; Meyer ». Biate, 41 N, I,

L. (12 Vroom), 6; 42 Ibid. (13 Vroom),

145 ; oited infra, § 1498 ¢, and see other
casest oited supra, § 1454, Compare §§
1522, 1522 4.

% Swupra, §§ 1410, 1424.

“Tipsy persons’” are ¢ tipplers”
when drunk. * Tipplers’® are pergons
in the habii of becoming ** tipsy ;" the
words implying drinking and beeoming
drunk in public places. Thus Shakes-
poare (Mid-summer’s Night Dream, V.
1) speaks of * tipsy bacchanals ;’* and

830

in Anthony and Cleopatra, I 4,' of
** tippling with s slave.”” The word is
uged in same gense by Milton, Comus,
L 104, ’ ’
3 Supra, § 1428,
¢ Swpra, § 1426, As anthorities bear-
ing on these points may be conenlied :
Blate v. Lang, 63 Me, 215 (where it was
held that the various incidents of
the nnigance could be cumulatively
stated) ; Btato v Page, 66 Ibid. 418
8tate v. Ruby, 68 Ibid. 543 (againsi
Joint offenders) ; Btate . Page, 50 Vit.
445 ; State ». Haley, 52 Ibid, 476 (nni-
sance to be proved inferentiafly ; Com,
». Buxton, 10 Gray, 9 (holding that
when the ptatutory incidents of 4 nui-
sance are proved, no' farther proof of

‘Esch place of offence has jurisdie- «
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in the statute, may be interpreted a house or apartment in which
intoxicating liquor is gold to persons gathering to drink it on the
premises.! When a tippling or drinking-house, including in the
term an apartment for the sale of liquor, is kept in gach & way as
to infringe any statutory prescription (e. g., a8 to gelling to minors
or habitual inebriates), this may make it a nuisance at common

law.?

Keeping intoxicating liguors for sale, a3 a distinet statutory
offence, is considered in & future section.?

the nnisance is required); Com. ».
Skeltey, Ibid. 464 (holding that the
description by strest and city is
enetugh) ; Com. z. Langley, 14 Tbid. 21
(that averment of time may be with
continsande) ; Com.. ». Hill, Ibid. 24;
Com. v. Welsh, 1 Allen, 1 (proof of
keeping for sale or selling espential) ;
Com. v. Davenport, 2 Ibid. 298 (stain-

tory terms snfiicient) ; Com. v. Cntler, 9

Ibid.486; Com. ». Carpenter, 100 Mass.
204; Com. v. Cogan, 107 I1id. 212Z; Com.
#. Smith, 108 Ibid. 26 ; Com. ». Bacon,
Ibid. 26 ; Com. v. Dunn, 111 Thid. 428;
Com. ». Haher, 113 Ibid. 207; Com. o.
McNamee, Ibid. 1%; Com. ». Sampson,
114 Ibid. 191; Com. ». Hayes, Ibid.
9839 ; Com. ¥, Shea, 115 Ibid. 102; Com.
v. Shaw, 116 Ibid. 8; Com. v. Melver,
117 Ibid. 118 ; Com. ». Cronin, Ibid.
140; Com. v. Costello, 118 Ibid, 454;
Com. ». Twombly, 119 Ibid. 104; Com.
v Brown, 124 Ibid. 318; Coem. », Fin-
negan, Ibid. 324; Com. v. Sigson, 126
Ibid. 48; Com. v. Levy, Ibid. 240;
State v. Hopkins, 5 R. L 53; State ».
Paul, Ibid. 185 (in which such statutes
were held constitntional) ; State .
Keenan, Ibid. 497 (in which it was
held that the nuisance in such ease
conld not ba abated by a private indi-
vidnal nnless it were specially injo-
rious to him) ; State v, Kingston, Ibid.
297 ; Clinton v. State, 33 Ohio 8t. 27;
SBtate v. Wickey, 54 Ind. 538 ; State ».
McGrew, 11 Iows, 112 (as to abate-

ment) ; State v. Collins, Ibid. 141 (as
to abatement) ; State ». Krieg, 13 Ibid.
462; State v. Waynick, 45 Ibid. 516
(as to abatement); Streeter v. Feople,
69 Il1. 595; Howard ». State, 6 Ind.
444 ; McLaughlin v. State, 45 Ibid.
838 ; Stockwell ». State, 85 Ibid. 522
Ag to statutes prohibiting *‘sereens”
or *blinds’ on tavern windows, see
Com. ». Auberton, 133 Maas. 404 ; Com.
v, Costello, Ibid. 192; Com. v. Gib-
bons, 134 Ibid. 194; Shultz », Cam-
bridge, 38 Ohio St. 669.

! State ». Inness, 53 Me. 536 ; Htate
v. MeNamarra, 69 Ibid. 133 (the stat-
ute prohibiting * house for tippling
purposes”). That parties concerned
in the muisance may be joinily in-
dicted, see State ». Ruby, 68 Me. 543 ;
State v. Cox, 52 Vi. 471. For indict-
ment for * knowingly permitting,*’ see
State v, Stafford, 67 Me, 126 ; and for
indictment for letiing building a8 a
nnisance, see Com. v, Bossidy, 112
Masg, 297, .

In Com. v. Worcester, 126 Mass. 256,
it was held no &efence, nnder an in- °
dictment for maintaining a tenement.
for the illegal sale of infoxieating
liguors, that the liquerg in question
wore paid for ag part of a meal. Bee,
however, Burner v, Com., 13 Grat. 778.

£ Moyer v. State, 41N, J. L. (12
room, 6) ; Meyer v, State, 42 Ihid. (13
Vroom), 145.

? Infra, § 16284a.
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The indictment, as in similar cases hereafter to be noticed, must
fonr the statute, though convertible terms may be occasionally
subsi;%tu?ed.‘ But the omission of any essential statutory term of
fiescrl?tmn is fatal® The house may be designated generally by
18 vicinage® but any material variance in description may be fatal.*
When the statate makes keeping a tippling. house,” or « tippling
shop” indictable, it is enough to charge the offence in the statutory
words ;* and so when the statutory offence is keeping “a buildin
f.or the selling intoxicating liquors ;"¢ or for other illegal sale of sucﬁ
Liquors.” It is generally sufficient, in other respects, to charge the
offence in the words of the statute.® But when this limitation is in
the statute it must be averred that the place was one in which liquors
were gold or kept for sale.® It is not duplicity to state the incidents

CIAP. XXIV.] ILLICIT SALE OF INTOXICATING LIQUORS. [§1498a.

Evidence.~The proof of a single sale, when accompanied by eol-
lateral indications that the house was kept for tippling purposes,
will sustain the indictment. A fortiori when the proof is of several
snles? But such sales must be in measures prohibited by law, and
for personal drinking;® and- mere wproar, without proof, direct
or indirect, of sales, will not be sufficient.* Among collateral
indications may be mentioned the presence of drunken people,®
materials for sale of intoxicating drinks, such ag counter, jugs, bar-
rels, casks, glasses, spiggots, and the drinks themselves and their
dregs and odors.® Such facts, if existing prior to the indictment,

of the nuisance cumulatively.’ The averment of time may be with

& continuands N

1 Infra §§ 1512, 1528 ¢ ; Com. v, Bto-
well, 9 Mete, 248, 589-571; Com. v.
Baird, 4 8. & R. 141 ; Com. v. Schoen-
hutt, 3 Fhila, 20; Btate r. Dyer,
Meigs, 237 ; Bilbro v. Stats, 7 Humph,
534, . .

2 Boyls v. Com., .14 Gret, 674
(where the omission of the statutory
term “‘retail’”’ was held fatal) ; Hengley
v. State, 1 Engligh, 252 (where the
indictment was held defective in not
following the atatutory limit as to the
measure of the liguor to be sold).

3 Com. v. Skelley, 10 Gray, 464:
Com. v. Welgh, 1 Alen, 1: Com.
v. Intox, Liquors, 116 Mass., 27, See

Cinfra, § 1528 @, ax to keepin
hibited liguors for sale. P08 e

4 Btate v. Verden, 24 Iowa, 126.
~ ® Com. », Ashley, 2 Gray, 856 ; Blate
v. Cagey, 45 Me. 485 ; Com. v. Baird, 4
8. & R. 141; Com. v, Schoenhutt, 3
Phila. 20 ; Morrison 2. Com., 7 Dana,
218 ; Com. v. Riley, 14 Bush, 44; Com.
». Allen, 16 B. Mon. 1; Com. v. Harvey,
16 Ibid. 1, holding, alse, contrary to the
general rule, the license need not be
negatived. -
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& Infra, § 1528 e Btate ». Freeman, 27
lIowa, 334 ; State v, Allen, 32 Iowa, 348,

! Com. v, Ryan, 136 Mass, 436, Jn-
Sra, § 1528 a,

8 Gom. v. Eelly, 12 Gray, 175 ; Com. .

», Quinn, Ibid, 178; Com. ». Daven-
port, 2 Allen, 289 ; Com. ». Baird, 4 8,
&R.141; @enkinger ». Com., 32 Penn.
8t. 99 ; Com.. ». Scheenhutt, 3 Phila,
20; Bumer » Com., 13 Grat.
778 (where the indictment charged
keeping “an ordinary® without ne-
tice) ; Morrigon ». Com., 7 Dana, 218
(holding that while a general charge of
keeping a tippling house is sufficient,
if additicnal facts be averred, they
st be proved) ; State ». Colling 11
Towa, 141; State». Dean, 44 Ibid. 648,

P State ». Hass, 22 Jowa, 497 ; State
v. Harris, 27 Ibid. 429.

¥ Btate v, Long, 68 Ma. 215 ; Btate
v Kreig, 13 Iows, 463,

N Com, v. Hill, 14 Gray, 24; Com, v.
Baird, 4 5. & R. 141. Bee Supra, §
1458, .

In Massachnsetts it is enough 1o aver
that the defendant kept * a certain
tenement, describing it, for the illegal

sale and illegal keeping of intoxieating
liguors, said tenement, so msed as
aforesaid, being then and there a
common nuisance.'”” Com. v, Hill, 4
Allen, 589 ; see State ». Ruby, 68 Me.
543,

In Pennsylvsnia the following form
was approved, as sanctioned by long
uge, in Com, v. Baird, 4 5. & B, 141.
sThat J. B., late of etc., on ete., and

", on divers cther days and times, as well

befors as afterwards, ete., did keep &
tippling house, without any license,
ete., and then and there without sach
license, ¢commonly and publicly did
gell and utter, and camsed to be sold
and uttered, to sandry persens, divers
guantitiesof ram, brandy, and whiskey,
and other spirituocus liguors, by less
measure than a quart, contrary, ete.’’
{Whart. Prec, 8§13.)

In Com. v BSchoenhutt  (Phila.
1858), 3 Phila. 20, Thompson, P. J.
said: “In 1818, Judge Dumcan, in
Com. v. Baird, 4 8. & R. 141, referred
to this form of indictment as having
prevailed for eighty years, and mnow,
after nearly forty yearsa more have
elapsed without change in this respect,
we will not say that all preceding
prosecutions have been erreneons.”

‘In some of the statntes, the offence
ig limited to drinking “on the pre-
mises ;' or * drinking where sold,”™
the avermeni of which is essential in

the indictment. Tefft ». Com., 8
Leigh, 721; State ». Charlton, 11 W.
Va. 332; Higgins v. People, 62 111. 11 ;
Vanderwood v, State, 50 Ind. 295;
Burke v. State, 52 Ibid, 461 ; Woods
v. Com., 1 Ben. Mon, 344 ; Overshine
v. Com.,2 Ibid. 344 ; Christian v. State,
40 Ala. 376 ; see Patterson v. State, 36
Ibid. 297 ; Boon v. State, 64 Ibid. 226.
And where this limitation exists, the
proof of drinking on or under the
shelter or shadow of the promises must
be shown. REasterling ». State, 30
Ala, 46. TUnless, however, the limita-
tion is in the emacting ¢lause, it need
not be included in the indictment.
Com. v. Yonng, 15 Grat. 664.

1 State v. Gorham, 67 Me. 247 ; but
gee Lucker v, Com., 4 Bush. 446.

% Infra, § 1602, That the nuisance
is not dependent on the liguor being
dronk on the premises, see State v.
Roach, T4 Me. 562.

3 Moore v. State, 9 Yarg. 353.

¢ Donnaway v. State, 9 Yerg. 350
aeo supra, § 1456,

5 State ». Gorham, 67 Me. 247; Com.
v. Higgins, 16 Gray, 19 ; Com. v. Shaw,
116 Mass. 8,

¢ Infra, & 1520, 1528 a. Siate v '
Haley, 62 Vi. 476 ; Com. ». Dgvenport,
2 Allen, 209 ; Com. v. Dowdican, 116
Mags. 257: Com. ». Hays, Ibid. 2823
Com. ». Cronin, 117 Ibid. 140 ; Com. 2.
Powers, 128 Ibid. 244; Com. v. Wal-
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may be received as illostrating the nuisance, u-respectwe of the

question of time.!

How far a 'servant.in charge of such a nuisance is mdlctable is

hereafter considered.®

Canmt be

§ 14985, Asis the case with other disorderly houses,

abated by - & disorderly tippling house cannot be abated by private
Preae  force. The abatement cam mﬂy ‘be by sentence after

conviction.’

I. LICENSE: ITS NEGATION, PROOF, AND EFFROTS.4

§ 1499. As a general rule, the indictment should exhaustively
negative the license® and in the words of the statute.® If the nega-
tion of the license to sell is as to quantity coextensive with the quan-

lace, Tbid, 400; Com. ». McCluskey,
Ibid. 401 ; Com. », Gallagher, 124 Ibid.
29 ; Com. v. Kahlmeyer, Ibid. 332; Com.
v. Dailey, 133 Ibid. 577 ; Btatewv. King-
ston, § B. L 497 ; Sanderlin », State, 2
Humph. 316 ; Casey v. State, § Mo, 646;
State v. Norton, 41 Iowa, 430; and ace
supra, § 1452,

I Btate r. Haley, 52 Vt. 476.

2 Infra, § 1504,

Ar to constitutionality of statute
making reputation primae facie evidence,
se infra, § 1530 a; Com. v. Wallace, 7
Gray, 15; State v. Morgan, 40 Conn,
44 ; Btate v. Thomag, 47 ibid. 546.

That a statute making presumptions
irrebuitable is unconstitutional, see su-
pra, § 1483; infra, § 15630q; Statew.
Moriarty, 50 Conn. 415 ; State ». Bea-
wick, 13 'R. I. 211; S8tate » Higgina,
Ibid. 330, 667.

As to inferemee from cheracter of
house, Bee Comt. », Farrand, 12 Gray,
1797; Com, v. Greenan, 11 Allen, 241 ;
Com. » Holmes, 119 Masz. 155, This
question s disensszed in Whart. Cr. Ev.
§ 715 a; 26 Alb. L. J. 63, That proof

‘of the offence during part of the time
alleged i8 sufficient, see Corn. v. Owens,
116 Masa. 252, As to variamce as to
time, see Com. v. Conmners, Ibid. 35.
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That proof of use of part of the house
for the unlawful perpose iz snfficient,
goe Com. v. Shattuck, 14 Gray, 23;
Gom. v, Burke, 114 Mass. 261; Asto
the limitation of selling to be drunk on
the house, see infra, § 1528 a.

¥ Supra, § 1426; Brown », Perkins,
12 Giray, 89 ; State v, Keenan, 5 R. L.
497; and cases cited supra, § 14684,

4 For forms of indietment, see Whart,
Pree, 782 et say.

& Whart. Cr. PL & Pr. §§ 239 ef seq.,
240 ; State v. Munger, 15 Vt. 200 ; Com.
. Thurlow, 24 Yick. 374; State v,
Webster, 5 Halst. 293 ; Miller v. Stats,
3 Ohio 8t. 475 ; Kern v. Btate, 7 Ibid.
411 (where a form of negation is ap-
proved) ; Com. ». Hawmpton, 3 Grat.
590 ; Btate v. Horan, 256 Tex. (Supp.)
271 ; Com. ». Smith, 6 Bash, 303; An-
derson r. People, 63 1. 53; Higgins »,
People, 60 Tbid. 11, Bee Burke », Stats,
52 Ind. 461 ; State r. Cox, 20 Mo, 475;
White ». State, 11 Tez. Ap. 476 (inter-
preting the Texas *'commen sense’
statute),

* Com. ¢. Young, 15 Grat. 664. When
an offence by statute is for transcend-
ing license, then license must be aver.
rod. Com. v. Glass, 33 Grat. 827,

CHAP, XXIV.] ILLIOIT SALE OF IKTOXICATING LIQUORS. [§1499.

tity charged to be sold, it is sufficient.! When & license Licensa

shonld be

is adequately and squarely negatived, so as to exclude me atived -

the hypothesis of license, it is not necessary to specify 1o ndict

diet~

the authorities from whom the license might have been
obtained.? When, however, a statute prescribes that a license must.
be obtained from ¢ A. or B.,” then the obtaining a license from
# A, or B.” may be negatived disjunctively.®

% Without being duly authorized and appointed thereto a.ecordmg
to law” is, in somo States, a sufficient negatmn.

Eveeptwm.—-—-ﬁow provisos and exceptions in statutes are to be
treated is elsewhere discussed.® The limitations in this respect of

the statute are to he followed.?

U BeeState v. Lane, 33 Me. 536 ; Com.
». Eaton, 8 Peck. 165; Com. ». Odlin,
23 Ibid. 2756 ; Com. v». Hoyer, 125 Masa.
209; Com. ». McKiernzm, 128 Ibid.
414;

? State », Adams, 6 N. H. 532; State
». Blaisdell, 33 Ihid. 388.

3 Siate v. Burng, 20 N. H. 650 (where
“not being a licensed tavermer or re-
tailer’? was sustained); Brown v.
Com., 8 Mass. 5% ; People v. Gilkinson,
4 Park C. R. 26 (where “without being
licensed” or ‘‘anthorized,’” etc., was
sustained); State ». Swadley, 15 Mo.
515 (sustaining without * consent from
ownper of said slave, or” “any person
in suthority;”’ Com. v, Haderaft, 6 Bash,
91 (in which ease the court, Hardin, 4.,

" ruled that the allegation *“ without the

consentof father and mother,” wasbad).

That negation of license must be ex-
haustive, see Whart. Cr. PL. & Pr. §§
938, 239, 240; Btate ». Munger, 15 Vt.
290; State v. Wobster, § Halst. 293 ;
Rawlings ». Btate, 2 Md, 201; Frank-
lin » State, 12 Ibid. 236; Davis v,
Btate, 52 Ind. 488 ; Goodwin v. Bmith,
72 Ibid. 113 ; Beasley v. People, 89 111
571, State ». Pitzer, 23 Ean. 250;
State ». McBride, 64 Mo. 864 ; Agee v
State, 26 Ala. 67 (where it waz held
that the negation must not be in the

alternative) ; Davis v. State, 30 Ibid
521 ; Meier ». State, 57 Ind. 386 ; Hen-
dergon v. State, 60 Ibid. 296,

As to analogous case of pales {o min-
ors without permission of parents or
guardian, see Newman v. Stats, 63 Ga.
533; Com. ». Haderaft, 6 Bush, 91.
Infro, § 1512 a; State v. Emerson, 36
Ark. 324,

That negation may be hy s.ssertmn
of contradictory opposite, see Com. v.
Qdlin, 23 Pick. 179; Com. ». Cenant,
6 Gray, 462; see Com. v. Roland, 12
Ibid, 132; Com. v. Hatcher, 6 Grat.
667; Com. v. Boyle, 14 Gray, 3. The
averment ‘* not having a license’ to
sell liquors, as aforesaid, relates to the
time of sale. State v. Munger, 15 Vt.
280,

o Com. ». Keefe, H G‘ray, 332; Com.
v. Conant, § Ibid. 462; Com. v, Grady,
108 Mass.' 412 ; Com. v, Hoyer, 125
Ibid. 209 ; Roberson v. Lambertville,
38 N.J. L. 69; State = Fanning, 38
Mo. 359. Bue State v. Hornbreak, 15
Tbid. 478 ; State v. Andrews, 28 Ibid.
17. As to mode of negativing, see
Eagan ». State, 53 Ind. 162.
"6 Whart. Cr. PL & Pr. §§ 238, 230 ;
and see Btate v. Stamey, 71 N. C. 202,
As to medical use, see infra, § 1516. -
Where the statute makes it an offence

: S Infra, § 1512 b,
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When the offence consists in the vendee’s status (2. g., minority,
habitual drunkenness), such status should be averred.?
In Massachusetts, on an indictment for keeping a tenement for the
“illegal sale” of liquors, authority to sell need not be negatived.?
§ 1500. It has been ruled in several courts, that it is for the defen-
dant to prove he is licensed, the prosecution not being
How 1i- i
cense is to  bound to prove a negative.* DBut whenever the negative
beproved: g capable of proof, it is ene as to which the prosecution
at common law should at least make out a primé facie case.t If
the license be conditional or qualified, it must be shown that the
condition or qualification has been satisfied ;> as where a bond is a

to sell without medical adviee, snch
advice mnst be negatived in the indiet-
ment. Thompson ». 8iate, 37 Ark,
408 ; State ». Searlett, 38 Ibid. 563 ;
State ». Devers, Ibid. 517. Otherwize
as to pegativing aunthority to sell as a
druggist. Btate v, Taylor, 73 Mo, 52.
It is different when exception is. in a
distinet clanse. Burratt ». State, 45
Miss. 601 ; Riley ». State, 43 Ibid. 397.
See Btate v, Fuller, 33 N. H. 388 ; State
», Blaigdell, Tbid. 888 ; State v. Buford,
10 Mo. 703.

L Infre, § 1512a.
~ % Com. w, Benmett, 108 Masa. 24;
Com. ». Conneally, Ibid. 480; infre, §
1628a,

® Whart. Cr. Ev. § 342; R. ». Tur-
ner, 5 M. & 8. 205 ; R. ». Hanson, Pa.
ley on Couv, 45, n.; 1C. & P. 538; U.
8. ». Hayward, 2 Gall, 485; State v.
_ Crowell, 25 Me. 174 ; Btate v. Whittier,

21 Moe.- 341 ; Siste ». Woodward, 34

Ibid. 203 ; State », McGlynn, 34 N. H.
422; Com. v. Carpenter, 100 Maas,
204; Com. v, Kennedy, 108 Ibid. 29%;
State ». Morrigon, 3 Dev. 299 ; Gening
». Btate, 1 McCord, 673; Wheat ».
State, 6 Mo. 455; State . Lipscomb,
62 Ibid, 32; Stata v, Edwards, 60 Ibid.
490; State v, Taylor, 73 Ibid. 52;
State v. McNeary, 14 Mo. Ap. 440;
Shearer v, State, 7 Blackf. 99 ; State ».
Bohmail, 25 Minn. 370; Williama »,
’ 836

Btate, 35 Ark. 430; Flower v. State, 39
Thid. 209. But see Kidder v. Norris,
18 N. H. 532; State v. Bvans, 5 Jones
(N. C.), 250; Mehan ». State, 7 Wis.
670; Com. v, Thurlow, 24 Pick, 374 ;
which ease is confined to its particular
point in Com. ». Boyer, 7 Allen, 306,
The reason for throwing the burden
on the defendant is thus stated:
‘“‘Hinee by law only one man, here or

there, is licensed to sell, the présump-

tion would be that the sals by this or
that individual is unsutherized until
the contrary be shown.” Bakewell,
1., State v. McNeary, 14 Mo. Ap, 412,
¢iting Bliss v, Brainard, 41 N, H. 262.
. 1 See Whart. Cr. Ev. §§ 332, 341 ;
State ». Knhuke, 26 Kan. 405 ; State
v, Behweiter, 27 Ibid, 499; State ».
Haney, 32 Ibid. 428.

In several States statntes have been
passed throwing the burden of proving
licenge on defendant. Com, -». Kelly,
10 Cagh. 69; Com. v. Leo, 110 Mass.
414 ; State v. Beswick, 13 R, I. 411,
Bee Whart., Cr. Ev. § 342,

Ag to constitutionality of such laws,
sea Whart, Cr. Bv. § Tl6a; ‘Whart.
Com. Am. Law, § 425; and more fully
infra, § 15630a.

& Btate ». Shaw, 32 Me. 570; Com.
v. Matthews, 129 Mass. 485 ; Dough-
erty v. Com., 14 B, Mon, 239 ; Lombard
v, Cheever, 3 Gilm. 469; Bpake .
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prerequisite to a license taking effect.! But ordinarily defects in

-

the license must be corrected by appeal to the tribunal granting if,
and eannot be taken advantage of by the defendant in prosecutions
of this class.?

The license, when offered by defendants, is to be proved by
record ;* parol evidence not being adwmissible when record proof is
obtainable.* It is otherwise when the granting of the license is by
parol, and not by a tribunal of record. But in-any view the best
obtainable proof must be produced.®

§1500a. A license is not to be strained beyond its proper and
formal import ;® but at the same time I3 to be construed

Construe-

according to its epirit.” It must, in order to be a defence, tion of k-
cover the full charge of the indictment.® - It must, also, ™
emanate from the proper zuthority.® Mere technical defects, how-
ever, will not render it inoperative.

A license does not, unless so pmvided by its terms, have a retro-
spective effect s0 as to exonerate prior transactions,

§1501 A license having been granted to one man to keep a
tavern in a particalar house, from which he afierwards
removed ; another being indicted for retailing spiritu- ot assign-
ous liguors in that house may show that he did it as the *™*
agent or partner, and under the shelter of such Licensee ; and may,

Peopls, 89 M1 £17; State r. Lincoln, §
Nob. 12; see R. v. Vine, L. R. 10 Q.
B. 195; 13 Cox C. C. 43. A case of
dlsqua.l].ﬁcatlon from conviction of
felony.

! Lightner v. Com., 31 Penn. 8t. 341 ;
Honser v, Btate, 18 Ind. 106 State v.
Foerguson, 72 Mo. 297 (a druggist’s
caze).

2 Com. v. Graves, 18 B. Mon. 23. .

3 State v». Moore, 14 N. H. 451;
aft, Fierce v. State, 13 Ihid. 536.

¢ Whart. Cr. Ev. § 153..

As to certificate, sce Whart. Cr, Bv.
§ 617.

In Massachusetts a certificate Is only
primd facie proof. Com. v. Spring, 19
Fick. 396; see Com. v. Bolkam, Ibid,
282,

YOL. I1.—22

CENBes

¥ Whart. on Ev. §§ 77 e sey. Boe~
Schlicht v, State, 31 Ind. 246.

* & Spake v. People, 89 1L 617.

! Murphy ». Nolen, 126 Mass, 542,

* Com. v. Rafferty, 133 Mass. 594,

¥ Com. g Mueller, 81 Penn. St. 127;
Hasting’s Case, 39 Leg. Int. 140 ; Spake
v. People, 8% I1. 617,

W State v, Shaw, 32 Me. 570 ; Com, ».
Graves, 18 B, Moxn. 33,

1 Bee North Bridgewater Bk. v. Cope-
land, 7 Atlen, 138 ; Wiles v, State, 33
Ind. 206 (Ellioit, J.); State ». Brad-
ford, 38 Ga. 422; State ». Hughes, 24
Mo. 147; Btate v. Pate, 67 Ibid. 488
(Henry, J.) ; Edwards v. Biate, 22 Ark.
253. See Bost. R. R. v, Cilley, 44 N,.
H. 578,
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on that ground, be acquitted by the jury.! DBut a license is no’

protection to an associate of the licensee, when the license 18, not to
keep a tavern, but to sell liquor? And, generally, a license to one
cannot be assigned to another.?

II. WHAT IS EVIDENCE OF A “ COMMON SELLER,” OR ‘° DEALER,” OR
' OF A TIPPLING-HOUSE.

§ 1502, Proof of several retail sales of liquor drunk on the pre-
Avertcnt " mises is sufficient proof of the party’s keeping a tippling-
and proof  house,* while it has been held that on a charge of being a
of. commeon seller there wust be proof of at least three dis-
tinet sales, with other facts indicating habitual selling,* which may
be all to one person,® or on the same day.” Hence a license for

.CHAP, XX1V,] ILLICIT SALE OF INTOXICATING LlQUoms. [§ 1508,

ler, carrying intoxicaiing liquors on his person and selling the same,
is liable for single sales, or may be indicted as a common seller.!
To sustain the allegation that the defendant was a common seller,
records of his convietion for single sales are admissible.?- But proof
of & single sale will not sustain an indictment for keeping a place
for the sale of liquor.®

When the statute makes the offence to be & common seller of
intoxicating (or spirituous) liquors, this must be averred in. the
indictment, and the two phrases may be stated conjunctively.

To convict as & * dealer,”” under the statute, requires proof of
sales as a system ;* though it is otherwise under the Vermont statute,
which makes penal ¢ dealing in spirituous liquors.”®

The constitutionality of laws regulating proof in liquor cases has

paré of ihe time covered by the indictment is no defence.® A ped-

! Barnes v. Com., 2 Dana, 388. See
~ Gray v. Com., 9 Ibid. 300; Com. v.
Hoyer, 125 Masa, 208,

% Long ». State, 27 Ala. 32.

A licenze to sell liguor, granted to
two persons a8 partners, will, during
the period mentioned in the license,
protect one of the partners against the
penalty for selling without- & licensa,
although the other has retired from the
firm. State ». Gerhardt, 3 Jones (N.
C.), 178,

The grant of a license to retail
spiritooud liguors from a day past is
“# release of the penalties for retailing
without license subsequent to that day,
although prior {o the ta.kmg ont of the
licenae. City v. Corlies, 2 Bailey, 186.

A license to sell spiritwous ligquors
hag no relation back to the date of the
order of the county court granting
permission {o obtain it, and will only
protect one who pells from and after
the date of its issue. Btate v. Hugh_éﬂ,
24 Mo. 147. Nor will a licemss **to
keep a dram-shop, block No. 15, in the
city of 8t. Louia,’* justify a4 sale in any
‘other placs in St. Lonis. Ibid.

¢ Lewis v. U. 8., } Morris, 189 ; Com.
v. Brya.n, % Dana, 310,
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4 Brock v. Com., 6 Leigh, 634 ; Coch-
ran v, State, 26 Texas, 678 (and so
when & wife iz agent, infra, § 1509);
State v. Colby, 55 N. H. 72; Biate v
Roherta, Ibid. 483 ; Com. ». Reynolds,
114 Maas, 306; Com, ». Eennedy, i19
Ibid. 211 ; supre, § 1498 a.

5 State r. Day, 37 Me. 244: Com. v.
Odlin, 23 Pick. 275 ; Com. v. Tobbs, 1
Cush. 2; Com. v. Wood, 4‘Gra.y, 11;
State v. Johnaon, 3 R. 1. 94; State v.
Williama, 6 Ibid. 207, -Supra, § 1498 4.

In State v. Hynes, 66 Me. 117, it waa
held that no exeeption could be taken
to & charge * that there munst be proof
of a plnrality of actual sales, and suf-
ficient of them to satiafy the jury of the
offence alleged’’ (that of a common
geller), ** that the jury counld infer the
fact of @ales from cironmstances, and
the gitnation of the respondent, if they
were satisfied to do so.”"

§ Com. v. Odlin, 23 Pick. 275.

7 Com. ». Perley, 2 Cush. §5¢; Com.

v. Woud, 4 Gray, 11; Com. ». Putnam,

Ibid, 16 ; Com. v. Bogan, 97 Mass. 120;
State ». Maher, 35 Me. 225, Bee Com.
v. Graves, 97 Mass. 114.

® Com. v. Putnam, ut sup., JInfre, §
1527,

been already considered.”

The mode of proving sales is discussed in another section.?

II1. AGENCY.

§ 1503. A shop or hotel-keeper is indictable for an

Principal

unlawful sale of spirituous liquors by a servant employed Jiabte for
in bis business? as all concerned are principals;!* mor *6°t®set.

1 Biate v. Grames, 68 Me. 418,

t Siate v. Gorham, 67 Me, 247,

8 Overman ov. State, 85 Ind. 6.

4 Btate v. Cottle, 15 Me, 473 ; Biate
v, Btinson, 17 Ibid. 154 (Weston, C.
J.); Com. ». Kingman, 14 Gray, 85,
mtmg Com. ». Wood, 4 Ibid. 11; State
v, Johnson, 3 R. I. 94. Bee Stste N
Charchill, 25 Me. 300,

In State v. Cottle, supra, an indict-
ment was sustained which averred that
the defendant on, ete., *“ and on divers
other days and times, as well before as
afterwards, and until the finding of
this indictment, without any lawfal
authority, ete., did pregume to be a
common geller of wine, brandy, and
rum, and other strong ligrors, ete., and
did then and therae sell and cause to be
aold wine, brandy, rom, ete., to divers
porsons to said jurors unknown.”

¥ S8ee Overall ». Bezean, 37 Mich.
506 (Cooley, C. J.). '

6 State » Chandler, 15 Vt. 425
State ». Bughes, 22 Ibid. 32 ; State u.'
Paddock, 24 Ibid. 312.

T Supra, § 1498 &,

¥ Infra, § 1620,

9 Supra, §§ 135, 247, 341 ; State v,
Stewart, 31 Me. 515; State ». Want-
waorth, 65 Ibid. 234; State v. Dow, 21
Vi, 484 ; Com. », Park, 1 Gray, 563;
Com. ». Nichols, 10 Met. 259 ; Com. ».
Eggleston, 128 Mass. 408 ; Com. v. Gil-
legpie, 7 B. & R. 46%; Com. v. Major,
6 Dana, 293; State ». Matihis, 1 Hill
(5. C.), 87 ; Britain v. State, 3 Hamph,
203 ; Moliban v. State, 30 Ind. 266;
Schmidt ». Siate, 14 Mo, 137,

® Supra, 4§ 88, 223, 247, 1492'; State
v. Bughee, 22 Vt. 32; French ». Poo-
ple, 3 Park. C. R. 114; Johngom w.
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in such case is it any defence- that the agent was directed by the
principal not to make the particular sale coraplained of.! Where, how-
ever, the sale is not in the immediate line and direction of the prin-
cipal’s business, the fact of agency is only primd facie evidence of
the principal’s guilt.? If there be no authority, express or implied,
the principal must be acquitted.* Primd facie agency may be
rebutted by showing, in cases where the sale was outside of the princi-
pal’s business, and one which was not within the general scope of
the agent’s authority, that the agent was exphmtly and bond fide
ordered to make no snch sale.*

One partner i8 responsible, though absent at the time, for another
partner’s sale, when such sale was in pursuance of an agreement,

CHAP. XX1V.] ILLICIT SALE OF INTOXICATING LIQUORS. 8 1609,

withstanding such agency.! Volunta.ry mdependent ae- éégreszz :_Euy
tion on his part imposes liability.” Fesponsi-

A clerk or servant of the real householder may be con-
victed on an indictment for a liquor nuisance, if such clerk or ser-
vant i3 at any time in control of the house, no matter for how short
a period.® But proof of some such control is necessary to sustain
the charge of nuisance.!

When the agency is in bond fide subordination to the pnnc:pal,

the principal’s license protects the agent.®

IV. WHAT MAY BE CONSIDERED ¢ SPIRITUOUS” OR INTOXICATING”
1IQUORS UNDER THE STATUTES.

express or implied, between the two that liquor should be sold.®
§ 1504, It is no defence that the defendant was acting as agent

for another. He is criminally responsible as principal himself, not- -

Paople, 83 TI1. 431 ; Forrester v, Blate,
63 Ga. 649 ; Schmidt ». State, 14 Mo.
137; Hays v. State, 13 Ibid. 376 ; State
v. Bryant, 14 Ibid. 340 ; Stater. Reiley,
75 [bid. 521 ; Kirkwood v. Antenreith,
11 Mo. Ap, 615.

1 George v, Gobey, 128 Mass, 288,
Noecker o. People, 91 I11. 494 ; People
v. Broughton, 49 Mich. 339 ; People ».
Blake, Sup. Ct. Mich, 1884, 17 Rep.
581 ; People ». Roby, Ibid. 626.

% Com. ». Nichols, 10 Met. 250 ; Com.
¢. Putnam, 4 Gray, 16. See Thompson
v. Btate, 45 Ind. 495 ; Gaiocchio ». Btate,
$ Tex. Ap. 387. Supra, §§ 135, 247,
841, 1422,

% Barnes ». Biate, 19 Conn 398 ;
Hipp ». Btate, 5 Blackf. 149 ; Wreuit
p. State, 48 Ind. 579; Lathrope ».
Btate, 51 Ibid. 192 ; Plunkett », State,
69 Ibid. 68 ; People v. Parka, 49 Mich.
333; Btate v. Dawson, 2 Bay, 360;
Goods v. Btate, 3 Greene (lowa), 565;
Btate v. Baker, T1 Mo, 475. Bee supra,
§§ 246, 1422. That agency may be
inferred from facts, see Merchants’ Bk,
v. SBtate Bk., 10 Wall. 604; State v.
Tibbetts, 35 Me. 81; Barnea ». State,
I8 Conn. 398 ; SBtate v, Foster, 3 Foat

3410

(N. H.) 244: Anderson v State, 22
Ohio 5t. 305 ; State ». Wiiliams, 3 Hill
(B. C.), 91: Hayes », State, 13 Mo.
270; Beibert v. State, 40 Ala. 60;
Thompson v. State, 45 Ind. 495.

4 Com, ». Nichols, 10 Met. 359;

Barnes ». State, 19 Conn, 398; Ander- '

son r. Btate, 22 Ohio 8St. 305 ; Hanson
v. State, 43 Ind. 550 ; O'Leary v, State,
44 Ibid. $1; Wreidt ». State, 48 Ibid,
579 ; Lathrope ». State, 51 1bid. 192;
State v. Bohles, 1 Rice, 145 ; Gaioechio
v. State, 9 Tex. Ap. 387, The question
of bond fides is for the jury. State ».
Wentworth, 66 Ma. 234; Robinson ».
State, 38 Ark. 641, )

6 State v. Neal, 7 Foster, 131 ; Whit.
ton v. Btate, 37 Miss. 379 ; Gathinge ».
State, 44 Tbid, 343.

Evidence that lquor charged to have
been sold by the father was sold by the
son in the father’s presence at hig bar
supports an information agaiust the
father. Buat ths mere fact that the son
gold liquor at his father's bar in the
father’s absence ia Baid not to be evi-
dence that he 20ld it at hia requeest or
by his anthority, Parker v. State, 4
Ohio §t, 563.

§ 1505. Verdicts have been sustained holding the following

¢ drinks”’ to be ¢ intoxicating” without specific proof to

Intoxicat-

this effect being laid before the jury :— fng quali-

ty when

Brandy, whiskey rum, dnd gin, whether unadulter- ¥ ¥R
ated or mixed with water to an extent which does not ma- need not

terially impair their stimulative and intoxicating quality.®

1 Supra, § 94; State v. Dow, 21 Vt..

484 ; State v. Bugbee, 22 Ibid. 32;
Htate v. Wiggin, 20 N. H. 449 ; Com.
v. Hadley, 11 Met. 66 ; Gom. . Drew,

. 3 Cush. 279 ; Com. v. Hoyer, 125 Mass.

9208 ; Com. ». Eggleston, 128 Mass. 408 ;
Com. of Excige p. Dongherty, 55 Barb.
332 ; Com. v. Gillespie, 7 8. & R. 469 ;
State v. Btucker, 32 Iowa, 405 ; Britain
p. State, 3 Humph. 203; Com. v. Major, 6
Dana, 293 ; Haysv. State, 13 Mo. 246 ;
Sclmidt . State, 14 Ibid. 137 ; Btate v.
Bryant, Ibid. 340 ; State v. Canton, 43
Ibid. 1%; State ». Matthis, 1 Bill (8.
C.}, 37: Winter v. State, 30 Ala, 22
modified by Reese v, State, 73 Ibid. 10.

8 See State ». Wadeworth, 30 Conn.
55 ; Whitton v. State, 37 Miss. 379;
Btate z. Finan, 10 Towa, 1% ; supra, § 94.
. 3 Com. v. Kimball, 105 Mass. 465.

4 Com. ». Churchill, 136 Mass. 148,
cited supra, § 1422, :

& Supra, §§ 1499 et seq. Bee Briffitt
v. State, 58 Ala. 39 ; State v. Thomp-
2011, 20 W. Va. 674

- be proved.

 The Massachusettz decisions have
niever pressed the liability of a ser-
vant for- keeping and maintaining a
nuisanos, consisting of a tenement in
the passession of his master, under
¢ircumstances like the present (whera
the employer was at the time present)
beyond cases where the servant had
had charge and conirol of the place,
for & short time at least.”” Field,
J., Com. o. Churchill, 136 Mass.
148, citing, Com. v, Tryen, 99 Ibid.
44% ; Com. v. Kimball, 105 Ibid. 465 ;
Com. » Maronsy, Ibid, 467 mn.;
Com. v. Roberts, 132 Ibid. 267; R. v.
Williams, 1 Salk. 384 ; 10 Mod. 63.

¢ State v, Munger, 15 Vt. 280; Car-
mon ¢. State, 18 Ind. 450 ; Eagan v.
State, 53 Ibid. 173 ; Schlicht ». State,
56 Ihid. 173.

7 Com. v. Peckham, 2 Gray, §14.

8 Com. v. Odlip, 23 Pick. 275. As
to meaning of * intoxicating,’® see
Btats v. Kelly, 47 Vi. 204 (whers the
court confined the term io ita popular
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Cordial, which, though sweetened and distinctively flavored, con.
tains a large ingredient of alcohel, and is notoriously so composed ;!
though unless there be such notoriety attached to a specific form of
cordial no judicial notice will be taken of the fact.®

Spiritous liquors, which, when known to be such, imply the
efficient pregence of alechol.’

Beer, in its ordinary acceptation, or * strong beer,” as it is some-
times called.* Asto “ lager beer’”” there has been great difference of
opinion. In some States the courts seem to take judicial notice that
it is “ malt liqguor’” or * fermented liquor.”’® In other States the

sense, excluding opinm); Com. v. Peck-
ham, 2 Gray, 514 (whers it was held
that the jury could * take notice” that
gin is intoxicating) ; Com. . Blos, 116
Mass. 56 (where the same notice was
not permitted ag to lager beer) ; State
v. Laffer, 38 lowa, 422. That a liquor
derives its type from the object of its
use, see infra, § 15064, TFoster v.
Stale, 36 Ark. 258. As to opium,
see State z. Ah Chew, 16 Nev. 50;
State v. Ching Gang, 16 Nev. 62, under
Btatute. B ’

! Biate v, Bennet, 3 Harring. 565 (a
cordial not used -a8 medicine).

£ Williams ». State, 35 Ark, 430
(Home Bitters).

? Bee Walker v. Prescott, 44 N. H,
611 ; Com. ». Markoe, 17 Pick, 405,
Com. », Thayer, 5§ Meto, {Masa.) 246,

In Klare r. State, 43 Ind. 486, the
court paid: “In Siate v. Moore, 5
‘Blackf. 118, it was held that fermented
“Was not spiritnons liquor. *Spirit is the
-naute of “an inflammable liguor pro-
duced by distillation.’*’

¢ Tompkins ». Taylor, 31 N. Y. 173

- (affirming the ruling of Walworth,
€., in' Nevin », Larne, 3 Denio, 437,
Ses, however, Rad v. People, 63 N. Y.
277} ; Markle v. Akron, 14 Ohio, 586 ;
Brifit v. State, 55 Wis. 39; State ».
Tessedre, 30 Kan. 476 ; State v. Jen-
kins, 32 Kan. 477. Contra. as to beer
generally, State v. Starr, 67 Me. 242;

342

and as to *‘common brewer’s beer,’
Klare p. State, 43 Ind. 483, and as to
beer generally not proved to be “ malt
beer.”  Plunkett ». State, 69 Ind. 65;
Wells v. Biate, Ibid. 286 ; sve State o.
*Thompson, 20 W. Va. 674; People ».
Hawley, 3 Mich. 330,

In Nevin ». Ladne, 3 Denio, 43, 437
(in error), it was maintained that the
court would take judiecial notice that
beer is intoxicating ; and this view is
sustained by Chancellor Walworth in
the court of errors, in an opinion in
which he took notice mot cnly of thia

fact but of a heterogeneous enllocation

-of other facts, ancient and modern,
foreign and domestie, popular and ab-
struse, on which he based his conclu-
gion. This decision, however, wan
disregsrded as an obiter dictum in People
v. Crilley, 20 Barb. 246, where it was
held that ale was not strong liguor.
In People ». Wheelovk, 3 Park. C. R.

9, the conrt took notice that ** Dutoch -

beer’’ is intoxicating.

¢ Btate v. Goyeite, 11 R. I, 592;
State ». Rush, 13 Ibid. 198 ; Adler ».
State; 55 Als. 16; Watson ». State,
Ibid. 158; Waller o, Btate, 38 Ark.
656 ; and see last elange in thiz see.
tion. See conira, as to intoxieating
oharacter, Rare v. People, 63 N. Y.
177. 1an this ease, Earl, J., after con-
ceding that the conrt wounld take judi-
cial notice that ** whiskey, brandy, ale,

GHAP. XX1v.] ILLICIT BALE OF INTOXICATING LIQUORS. [§ 1505,

question is said to be for the jury,! while in some Btates, by.statute,
it i ibited by name.? _ _

“' %E‘;;lf:o ill;ﬂ::lt; cas]:a there ought to be a ?onviction without proof
as to the character of the Liquor will be considered more fully at ﬂTG
end of this section. It is, howéver, agreed on 13.11 sides, that in
order to sustain a conviction, there must be _S}.)ecli.ic proof of !;he
presence of intozicating and inebriating qualities in the following

CaBges I-—

¢ Bitters.”? o . .
¢ (§der,” which has been held not to be notoriously ¢ spirituous

or * vinous,”* and the question"wtllxlether ita is intoxicating, has been
i achusetts to be for the jury. _ .
mlelg’ii?izssa generic term, covers 8o many drin.ks that are noton-
ously not intoxicating that meither court nor jury can find any
particular wine to be intoxicating” wnt!:l?ut end-enge as“to _1ts
qualities.® But wine is not by iteelf a spirituous liquor. ¢ Wine
is the fermented juice of the grape, or a preparafion of ?the'ar vege-
tables by fermentation. "We cannot so fa.r confou{nd th?’-:lgt‘]‘lﬁc.amn
of these terms as to call wine & spirituous liquor.” Vmo:.:a
liquor,” when a statutory term, is wine produced fron.l Ehe grape.
Averments tn Indictment,—When a -statute prohl.lma. the sale
of “intoxicating liquors,” then it is enough for the indictmeni to

sud strong beer,'* are intoxicating, de- Gostorf ». State, 39 Ark. 450, See

clined 4o take this notice of lager beer,
and gaid that there are ** intoxicating
beverages which are not 80 well known,
and of whose character the courts could
not take notice ;”’ among which he in-
cluded lager beer.

t Clom. v. Bloa, 116 Mass, 56 ; People
». Leiger, 6 Park. C. R. 356; Ran
v. People, 63 N. Y. 277; People »-
Schewe, 29 Hum, 122; Kurz ». Btate,
79 Ind. 488. :

2 Com. ». Snow, 133 Mags. 575,

 Stater. Wall, 34 Me. 165 ; Williams
», State, 35 Ark. 430, A verdict of
guilty will be smstained when the
i bitters! are shown (under statoie)
10 contzin twenty per cent. of aleohol.

State v. Lillard, 78 Me. 40,

4 State ». Moron, 5§ Blackf. 110;
Foldman » Morrison, 1 Bradw. 460,
citing Caswell ». State, 2 Humph. 402.
Aliter under Maine stalute, State v.
Roach, 76 Me, 123.

- & Com. ». Chappels, 116 Mass. See
yemarks of court in Biate ». Lowry, 74
N. €. 123, 'That cider may be by stat-
ute made “intoxicating," gee infra.

& See State v. Packer, 80 N. C. 439;
State ». Lowry, T4 Ibid. 121; Jackson
. Btate, 19 Ind. 312.

" 1 Btate v. Moore, 5 Blackf. 118; 8. P. -
Caawell v, State, 2 Humph. 402, _

8 Adler v. State, 55 Ala. 16, citing
Smith v, State, 52 Ibid. 384, r.ie? Dant
v. State, 83 Ind. 60.
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aver a gale of “intoxicating liquor;™ the specific character of the

- liquor being exhibited on trial. When the statute prohibits the
sale of a particular liquor by name, then the sale of such particular
liquer by name must be averred, and in such case, when the statute

-does not affix the qualification of « intoxicating,” ¢ intoxicating’’
need not be averred.? It is otherwise when the qualification * in-
toxicating” is in the statute.? .

Diversity of Knowledge among Judges.—Among judges there
is an extraordinary diversity of information on the question as to
what drinks are intoxicating. Of all judges, Chancellor Walworth
speaks with the most copions and positive detail on this topie, gince
he is able to tell us, not only what drinks intoxicate in New York,
but what intoxicate in the remotest countries and intoxicated in the
remotest times.* This knowledge, however, appears to be deelining
in New York,® and in Massachusetts it no longer appreciably exists,
In earlier cases in that State the judges seemed to have known that
whiskey and brandy are intoxicating; but the fountain of Judicial
knowledge in this respect appears recently to have dried up, the
courty disavowing any judicial knowledge on the subject. While
this is the case, however, they do not hesitate to impute to juries
extensive information in this line, and they have gone so far, as we
have seen, as to hold that a witness (who was a temperance detec-
tive), is able to prove that ale i intoxicating by the smell.$

The legislature has from time to time sought to remove the difficulty

by enacting that particular liquors, which the court has declined to

take judicial notice of, shall be *deemed intoxicating.” But the
relief in only temporary, since, a3 we will presently see, as soon
a8 the legislature proclaims & particular drink to be « intoxicating,’

1 Byfra, § 1513, where cases ate 3 Ward w Btate, 48 Ind. 293 ; La-
given ai large; State p. Blaisdell, 33 throps v. State, 50 Ibid. 566, Infra, §
N. H. 388; Com. ». Conant, 6 Gray, 1513, '

482; Com. v. Odlin, 23 Pick. 275; 4 Nevin v, Ladue, 3 Denio, 437, criti-
8tate v. Fox, 1 Harr. (N. 1.y 152 ; Con-  cised above,

nell », State, 46 Ind. 446: Plunkett p. % Peoplo v. Crilley, 20 Barh. 248 ;
Btate, 69 Ibid. 68, See State v. Peter- People v. Wheelock, 3 Park. C. R. 9;
son, 41 Vt. 504 ; State v, Packer, B0 N. which cage, however, ik questioned in
C. 439; thedgh see State v. Roynolds, Tompkins v. Taylor, 21 N. Y. 173.

47 Vt. 297; Deverny v. State, 47 Ind. - ® Haines v. Hanrahan, 105 Mass.
208 ; Gunter v. Leckoy, 30 Ala. 591. 480.

¥ Btate r. Munger, 15 Vt. 200,
344
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the drink ceases to be offered under the proscribed name, but, with

some slight modifications, makes its appearance with a new name,
of which no judge, no matter how experienced, eould take * ‘]I.ldlcl;ﬂ.l
notice.”—In Maine the judges have taken the same course as in
Massachusetts, and with the same results. = * Whether liquora-; are,
a8 matter of fact wholly or in part spirituous or intoxica-tmg,”_
they declare, “is to be determined by the jury, from the evidence
in the case.’”” 'The legislature undertook to supply the want by a
statute that *ale, porter, strong beer, lager beer,.and all other n}a,lt
liquors, shall be considered intoxicating liquors,” ete. Butj notwith-
standing this, the court refused not only to know what is “ malt
liquor,” but what is ¢ Stanley’s Hop Beer.”” <The term ¢ malt
liquor,’ ** so their opinion runs, *“ is a general term, embracing several
kinds of liguor; what liquors are embraced in it as well as the
mode of their manufacture, and the ingredienis of which they are
composed, I8 a question of fact for the jury, and not of law for the
court.”® In Rhbode Island, on the other hand, the court take em-
phatic judicial notice ¢that lager beer was a malt liquor.””® In
Alabama the court * will take judicial notice of the compound word
tmalt liquor’ found in the statute;” and it ia decided that la.g_er
beer falls under this head.* In Tennessee the court takes judicial
notice that  wine’’ is not * spiritwous.””® In Wisconsin the judges
have judicial knowledge of the intoxicating quality of beer; a..nd
this knowledge is perempiory. In a case decided in 1883, the trial
judge said: I think a man must be almost & drivelling idiot, who
does not know what beer is. I do not think it necessary to prove
what it is.”  Of this the Supreme Court said : ¢ The rulings of the
learned judge in this case as to the question were clea_rly correct,
and if his peculiar manner gave them force and emphasis, tha.t was
not ounly proper, but commendable.”’® In’ Delaware, the ma;orzlt.y
of the court (Booth, C. J. diss.) gives, as to cordials, the following
information : *Common store cordial is aweetened whiskey, sold as
gpirituous liquor ; Godfrey’s cordial is a very different thing, known

1 State v. Wall, 34 Me. 165. Judges consequently took notice that
¥ State ». Starr, 67 Me, 242, ¢ lager beer’’ was ‘“malt lignor.’’ Bee
3 State v. Rush, 13 R. I. 199, siting Watson ». State, 55 Ala. 158,
Btate v. Goyette, 11 Ibid. 692. 5 Caswell ». State, 2 Humph. 402,
¢ Adler v, State, 55 Ala. 16-23. The ¢ Briffitt v. Btate, 58 Wis. 39.
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for and sold as medicine.”® On the other hand, the Iowa judges
have disclaimed any * judicial knowledgé” of the difference between
an “intoxicating beverage” and a medicinal tonic.? In North
Carolina the court in 1876 declined to consider whether ¢ blackberry
wine,” or indeed, any kind of wine, is a ““spirituous liquor;”” and when
the jury left the question to the court, the court sent it back to the
jui-y.’ And in 1879, the court held that the question as to whether
port wine is intoxicating, is one for the jury as a matter of fact.
In Indiana judicial notice is taken that ¢ whiskey” ig ¢ intoxicat~
ing,””s and that * ale’ is ¢ malt liquor.®* But no judicial notice will
be taken that malt liquors or beer are intoxicating ;7 or wine.?

So have judges decided ; yet, on prineiple, it is hard to see how &
judge can take judicial notice of the character of any Iiquor whatso-
ever. If, on the one hand, a defendant, through the action of a
committee appointed to prosecute all cases reported by agents not
always exact in their investigations, be brought into court for selling
whiskey, and deny that the drink is whiskey, the only way the
court can determine the question, if judicial motice be exclusively
relied on, is by smelling or tasting the drink. It is easy enough for
a court or & legislature to proclaim that < champagne’ is ¢ intoxi-
cating ;> but to make a particular drink {e. g., Apollonaris water)
¢ champagne,”” neither court nor legislature has power. Wé may
take the case, on the other hand, of a vendor selling whiskey under
a new name, “ Home Tonic,” heretofore noticed, for instance.
“ Home Tonic,” is mot named in any statute, nor would any court,
on the drink making its first appearance, deelare that its intoxicat-
ing properties are o notorious as to be & matter of judicial notice.
If, however, the legislature, to cure this defect, should pass a

statute providing that « Home Tonic is to be deemed intoxicating,”

the difficulty would be in no way relieved. % Home Tonic” wonld
cease to be offered, and in its place a drink with a new name would
appear, which would, in like manner, defy judicial notice, until such

! State v. Bennett, 3 Harring. 565-1T. T Klare v. State, 43 Ind. 483 ; Shaw

£ State v, Laffer, 79 Ind. 488. v. State, 568 Ibid. 188; Sochlosser vo.
3 State v. Lowry, 74 N. C, 121, State, 55 Ibid. 76; Kurz ». State, 79
4 Btate ». Packer, 80 N. C. 439, Ibid. 488 ; Plunkett ». Siate, 69 Ihid.

‘§ Sehlicht ». State, 56 Ind. 173; &8.
Eagan », State, 53 Ibid. 162. % Jackson v. State, 19 Ind. 312,
§ Wiles v, State, 33 Ibid. 206.
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period as legislative prescription should compel it to change its

pame, The courts could under such statute take < judicial notice™

of the drink with the name that was abandoned, but not of the drink

with ita name newly assumed.! B
The same course has been taken with respect to “cider.”?

¥. HOW FAR MEDICAL UHE I8 A DEFENCE.

§ 1506. Uunless there be an express exception in the statute, the
fact that the liquor was sold for medicine, unless in cases
. . . To be a de-
of necessity,? is no defence ;* and where there is an excep- fence drink
tion in the statute in favor of sales as medicine, or under $}’§Enh;°°d
a physician’s prescription, such an exception does not faithas
cover cases in which the object was to obtain an intoxi-
cating beverage* DBut, as a rule, under the head of “intoxicating
liquor,” in this sense, will not be considered liquor given to a sick
man by his physician, though specially charged in the latter’s bill,®
And the preponderance of authority is, that under the exceptions
in the statute, if not under the body of the statute, it is & good de-

fence that the stimulant in question was sold bond fide and non-neg-

1 Thos when “lager beer,” was
enacted to be ‘‘intoxicating’ by the
Massachugetis statute, ** Bavarian Hop
Beer” made its appearance, whose in-
toxicating properties the couri held
were nhot .a matter of law, but of fact.
Com. v. Collier, 134 Mass, 203.

t Com, # Smith, 102 Mass. 144,
That in cases of doubt the gnestion of
intoxicability iz ome of fact for the
jury; see Btate ». Wall, 34 Ma. 165;
Sitate v. Starr, 67 Ibid. 242 ; Haines v,
Hanrahan, 105 Mass. 480 (where it
was held that ale could be found to be
intoxicating on the testimony of a wit-
ness who smelt, but did not taste it);
Com. ». Chappel, 116 Mass. 7 (as to
cider) ; Josephdaffer v». Btate, 32 Ind.
402; Bhaw ». Biate, 56 Ibid., 188;
State ». Lowry, T4 N, C. 121. For
eases of judicial notice see State v.
Rnsh, 18 R. L 198; Adler ». State, 55
Alz. 16 ; Watzon ». State, Ibid. 138.

That *ale'’ i mot ‘‘spirituouns,’’ see
Walker r. Prescott, 44 N. H. 511;
citing Com. ». Markoe, 17 Pick. 405;
Com. v. Thayer, 5 Meto. {Mass,) 248,
Whether “Pop” is intoxicating is a
question of fact for the jury. See
Godfrieson v. Pecpla, 88 I11. 284,

3 Supra, § 95,

1 State . Whitney, 15 Vit. 298 ; State
v. Brown, 51 Me. 522; Com. v. Kim-
ball, 24 Pick. 366; Com. v. Sloan, 4
Cugh, 52; Phillips v. Btate, 2 Yerg.
458 ; Btate v. Thernbuorg, 16 8. C, 482;
Thomasson ¥. State, 70 Ala. 20; Wood
v. Siate, 36 Ark. 36.

§ Thid,

® State v. Larrimore, 19 Mo. 391;
Thomasson . State, 15 Ind. 449. But -
seo Btate v, Hall, 39 Me. 107; Russell
». Sloan, 33 Vi. 656; Jakes ». State,
42 Ind. 473. Cf. Com. v. MoKiernan,
128 Mass, 414; article in 25 Albany
Law J. 365.

847



§ 1508.] CRIMES, {Boox 1L

ligently by an apothecary for medical purposes,! or that the article
sold is not really an intoxicating liquor, or is not suseeptible of
being used as an intoxicating drink, though aleohol enters into its
composition.? The apparent conflict in the cases may be, perhaps,
reconciled by an appeal to the law as to necessity, as noticed in a
prior section.® A sale of whigkey or other intoxicating liquor to a
stranger who.asks for it as wedicine is not necessarily within the
- expeption authorizing sales for medical use.* Yet, in cases where
8 stimulant is obviously required to save life or to ward off disease,
the stimulant can be sold under the statutory exception, if not as a
matter of independent right, even though it could, under the circum-
stances, be regarded as an ¢ intoxicating’’ drink.5

To constitute an apothecary, under the gxception in the statute,
he must have some skill in the preparation of medicine. Merely
keeping drugs will not be enough.®

Where there was evidence tending to show that the liquor was

1 Ball », Btate, 50 Ind. 595; Nizon
v. State, 76 Ibid. 524 : State v. Ham-
moud, 20 W. Va. 18; State ». Wray,
72 K. C. 253 ; King v. State, 58 Miz=.
737; Prather », Btate, 12 Tex, Ap. 401,
But see conire, eases in prior note, and
Carson . State, 69 Ala. 255,

2 Com. ». Hallett, 103 Mass. 452;
Com, ». Batterick, § Cnsh. 247; Com.
v. Ramsdell, 130 Mass. 68; Biate v.
Laffer, 38 lowa, 422; Iutoxicating
- lignors in re, 25 Kan, 751; Boone v,
State, 10 Tex. Ap. 418.

b Supra, § 95.

4 State v. Knowles, 57 Iowa, 6689.

& That prudence and cantion are
necessary to establish such a defence,
soe Hottendorff ». State, 89 Ind. 282,

The defence of necessity, ander such
cireumstances, is to be indulgently re-
garded. Alcohol is an ingredient in
& large proportion of medicines com-
pounded ; and if, in cases where aleo-
holic mixtires are prohibited without
exception, proof of absolute necessity
be required before a gale, human anf-
fering would be largely extended. Swee
Btate ». Wray, 72 N, C. 253 (where the

348

selling of half a pint of French brandy
on medical preseription was snztained
on this ground) ; Donnell v. State, 2
Ind, 358 ; Thomaszon v. Btate, 15 Ibid.

449 (where it was said that the courls

would make the necessary exoeptions) :
Ball ». State, 50 Ibid. 595; Nixon =,
Btate, 76 Tbid. 524 ; Biate v. Larrimore,
19 Mo. 391.

In Anderson ». Com., 9 Bash, 569, the
court, took the broad ground of the Indi-
ana Bupreme Court, that thelegislature
cannot be supposed to have intended
te prohibit the ‘*harmless and neces-
eary sale of lignors for medicinal par-
poses by persong engaged in the occn-
pation of apotheoaries.” BSee confra,
Btate ». Brown, 31 Me. 522; Noecker
v. People, 31 Iil. 494; Wright v. Peo-
ple, 101 Ibid. 126; State ». Gummar,
22 Wis. 442; State v. Blackman, 32
Kan. 615. Cf. Btate v. Thornburg, 16
8. C. 482 ; Thomasson ». State, 70 Ala.
20 ; Woods +. State, 36 Ark, 36, Seo,
also, Ball v. Btate, 50 Ind. 5965, Supm,
§ 1499.

& State v. Whitney, 15 Vt. 298.

CHAP, XXIV.] ILLICIT SALE OF INTOXICATING LIqUORS. [§1506b.

. purchased for medicinal purposes, but none that it was sold for that

purpose, & conviction was held right.!

In Ohio, any person may lawfully, én good faztk give a.way in-
toxicating liquors, for medicinal or similar purposes, or may lawfully
gell them in any quantity for such purposes, to be drank elsewhere
than where sold ; but he cannot lawfully sell them (except such as
are specially excepted by the statute) to be drank where sold, for
any purpose.?

§ 1506 a. The same distinctions apply to the illegal sale of opium.
When prescribed by a physician, it must appear that .qs04s
under the statates he was entitled to act as such.? to opiumn.

§ 1506 b. We have already seen* that cordials may be regarded
as intoxicating liquors when their predominant element is ;. .. 4,
aleohol, or other intoxicating ingredient, merely quali- :;V;esfi:zm
fied by other ingredients, so as to disguise it as a tonic. the object
Between tonics and intoxicating drinks the line is mot °F 1 ™
easy to be drawn, since most tonics are more or less intoxicating,
and most intoxicating drinks are more or less tonic, The test is,
the object for which the drink is used. If merely temporarily to
stimulate or excite, then it is an intoxicating drink. If used con-
tinuously as & tonic, bought and sold as such, it is & medicine.® But
gelling the alcohol singly, in order to be compounded by the pur-
chaser with drugs purchased by him, has been held to be within

the statate.® It is otherwise as to keeping the alcohol by the drug-
gist for the purpose of compounding under his own charge.’
1t is no defence that the money received from the sale was to go

to charity.?

Whether the indictment must negative the medical use, depends

on the structure of the statute.?

"When a statute makes an excep-

tion in favor of a requisition of a physician for medical purposes,

! Leppert v. State, ¥ Ind. 300, Hee
Donnell v, Btate, 2 Ibid. 658.

? Behaffner ». State, 8 Ohio St. 642,

$ State v. Ching Gaung, 16 Nev. 62.

1 Supra, § 1505.

¢ Com. ». Hzllett, 103 Mass. 452;
Com. v. Ramadell, 130 Ibid. 68; Haynie
v. Btate, 32 Miss. 400 ; MoGuire ». State,
37 Ihid. 369 (to the effect that the bur-
den is on the physician to prove medi-

cinal eficiency); Btate v». Larrimore,
14 Mo. 391.

¢ State ». Hall, 30 Me. 107. Bee
Carson v. State, 69 Als. 235 ; State 2.
Blackman, 32 Kan, 615.

T Com. v, Ramsdell, 130 Mass. 68.

8 0. 8. v. Dodge, 1 Daady, 186.

% Heo State v. MoBrids, 64 Mo. 364;
State ». White, 31 Kan. 342; Whart.
Cr. Pl. & Pr. § 238.
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this means a written or oral application from the physician himself.!

Where there is no exception, while physicians cannot sell intoxi-
cating drinks as medicine, except in necessity, yet it is said, in
Alabama, that this does not mean that ¢ physicians or druggists
would be prohibited, under such a statute as the ome in question,
from a bond fide use of spirituous liquors in the necessary com-
pounding of medicines manufactured, mixed, or sold by them. This
would not be within the evils intended to be remedied by such pro-
hibitory enactments, nor even within the strict letter of the siatute.”?

V¥I. IGNORANCE.

§ 1507. Cases may readily be conceived in which ignorance on
Honest the part of & vendor as to the character, either of tbe
misiake of liquor or of the vendee, may be set up as a defence. The
ordinarily vendor may say that it is his conscientious belief that
a defence.  though aleohol may stimulate, it does not inebriate; or
that the person to whom he sells is one entitled by law to purchase;
e. g., one seeking to nse the liquors for medical purposes, or one of
full age as distinguished from a minor, when to the latter sales are
prohibited. But to sach defence the answer has been already given,
that when a specific act is made by the law indictable, irrespective
of the defendant’s motive or intent, his belief that he was right in
what he did, based on a mistake of fact, is no defence. Eminently

is this the case with regard to intoxicating drinks. Legislatures in
many States, on high grounds of public morality; have either par-
tially or totally prohibited the sale of such drinks. To evade such
laws various devices have been adopted. Intoxieating liquors have
been advertised with innocent names: ¢ Bitters,” ¢ Tonics,” “Al-
teratives,” “ Cordials.” Certificates are given that they contain no
alcohol, and. nothing to inebriate. Selling is disguised as trading,
or showing sights.* Persons to whom sales are prohibited, e. g.,
_ minors, become at once to the vendors adults®* Drunkards, when

! Bainbridge v. State, 61 Ala. 75, beverage, and it beoomes solely a med-
* Caraon v. State, 69 Ala, 235. icine, then the dooctrine of the text
¥ Supra, § 88. State ». Thornburg, cesses to apply. Bee State v, Laffer,
16 5. C. 48%; Woods v, Btate, 36 Ark. 38 Iowa, 422 ; Russell v. Bloan, 33 Vt.
38. - 656 ; Holmeg w. Stl.te, 886 Ind. 145. In-
¢ Ses infro, § 1519. Where, how- fig, § 1512 a.
ever, the character of the liquor iz so & Jufiw, § 1512 a.
changed that it cannot be used zs a
850
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the statute prohibits selling to them, appear sober.! Any diseased
craving ou the part of & purchaser becomes a sickuess, which makes
the sale one for * medical use.””® Jf pretexts such as these are
sustained, the worst vendors of the worst Iiquors would be the best
protected by the law. They have only to be brutishly ignorant as
to the character of the liquor, the purpose of the . purchase, and
(when sales to minors are prohibited) the age of the vendee, to go
free# But the law declares that such * ignorance” is no defence.t

VIL. AUTREFOIS ACQUIT.®

§ 1508, A eonviction for retailing to one person is no bar to an
indictment for retailing to snother, though the aet of o
selling charged in the second indictment was anterior t0 minst be
the finding of the bill on which the conviction was had.t i‘é"gg"“‘
So, where two bills for retailing were found against the
defendant at the same time, and’the first charged s retailing to A.
B., and to divers other persons; the second a retailing to C. D.,
and to divers other persons, and a conviction was bad on the first
indictment, and it was pleaded in bar of the second; it was held,
that the words, * and to divers other persons,” in both indictments,
could be rejected as surplusage, and the plea in bar was overruled.”

An indictment for specific sales is not barred by a conviction of

1 Cundy v. LeCoeq, 51 L. T., N. 8. 60. As diszenting, see Crabiree v.

265.

2 Holmes v, State, 88 Ind. 145.

2 Sea supra, § 88; Crampton r. Biate,
87 Ark. 108.. As to proof of sale to
minor, see Siegle v, Poople, 106 I11. €9,

+ Bee supra, § 88, where the cases on
this question, on buth sides, are given ;
infra, § 1509. B. P, U. 8. v. Dodge, 1
Deady, 186 ; Barnes v. State, 19 Conn.
398 ; Com. v. Goodman, 97. Mass, 117;
Com, v. Emmons, 48 Ibid. 6; Com. ».
Lattinville, 120 Ibid. 385; Com. w.
Finnegan, 124 [bid. 324 ; State v. Hausa,
71 N. C. 518; McCutcheon v, People,
69 I11. 601; Farmer v. People, 77 Ibid.
32%; Btatew. Cain, 3 W.Va. 559 ; Ulrich
v. Com., 6 Bush, 400; State ». Heek, 23
Minn. 549 ; State v. Hartfisl, 24 Wis.

Btate, 30 Ohio Bt. 382; Brown v, Biale,
24 Ind. 113; Fahrbach ». State, Ibid.
77: State ». Kalb, 14 1bid. 403 ; Rob-
inins v. State, 63 Ibid. 235 ; where it
was held that, due care having been shown,
honest belief i3 a defence. In -Ala.
bama, where the offence is selling to a
fknown’ drankard, scienter must be
proved. Bmith ». State, §5 Ala. 1.
Infra, § 1512 a.

& See, generally, Whart, Cr, Pl. &Pr.
& 472,

¢ State v. Ainaworth, 11 Vt. 81 ; Btate
v. Cassety, 1 Rich. 90. 8ee per confra,
Btate v, McBride, 4 McCord, 332, over-
ruled by Btate ». Cassety, as above;
and see Com. v. Mead, 10 Allen, 396,

T Btate v. Cassety, 1 Rich. 80.
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being at about the same period of time a common seller.! Clearly
is a conviction or acquittal of a disorderly or tippling house, as a
nuisance, no bar to an indictment for specific sales, or for being a
common seller,? and the converse holds good The same rule also
applies to keeping for sale and selling.t

An acquittal for a sale to a *“person unknown’ is mo bar to a
Prosecution for a sale to A. B., unless the prosecution’s case in both
ingtances is the same.®

When there are a series of sales distinctly separated as to time,
they may be separately prosecuted when the statute makes single
sales indictable,® even though the defendant could have been prose-
cuted for all the sales together as a ‘ common seller,” or as keeping
a “ tippling house,” or other nuisance ;7 though it is otherwise when
the first indictment avers a continuous offence; in which case a
conviction or acquittal bars a subsequent prosecution for any ingre-
dient of such offence.?

Keeping liquor with intent to sell is a distinct offence from keep-
ing a liquor puisance.?

A conviction of the husband for mamtammg a liguor nuisance

may be no bar to & conviction, on the same evidence, of the wife.®

CHAP, XXIV.] 'ILLICIT SALE OF INTOXICATING LIQUORS. [§ 1509,

VIII. HUSBAND AND WIFK.

§ 1509, A feme covert may be jointly indicted with her hushand
for an illegal sale made with his approval, though he wag 5, covert
at the time absent.!” If made by her in his absence, and may be re-

. . . . sponsible
not under his command, though in the house in which for sates,

they live and trade together, she may be indicted singly.? ﬁﬁﬂd}“f‘ﬁ;

She may, with the same limitation, be responsible for Wife's saies
such a sale when she is living separate and apart from her husband,-
and the sale is without his approval.®  But the husband may be Hable
if he have a guilty prior knowledge of his wife’s acts, and the business
is done, without his interfering to stop it, in the common domieil *
though she does business on her own account, and hag taken out
a United States license ag retail dealer.® He is liable, also, if he
make or countenance the sales, though the house, or its apparatus
for liquor selling, are owned separately by the wife.! And it has been
ruled in Massachusetts that even under the married women’s acts, if
a married woman keep intoxieating liquors for sale in violation of
law, in a house occupied by herself and her husband, and her hnsband
aid her in such keeping ; or if, without actually and actively aiding
her, be is present, and has, or ought to have, knowledge of the fact

1 Whart. Cr. PL. & Pr, § 472; State
v, Copmbg, 32 Me. 527 ; State v. Maher,
35 Ibid. 225 ; State v. Innes, 53 Ibid.
536; Com. ». Hogan, 97 Massz. 122,
State v. Moriarty, 50 Conn. 415 ; State
v. Johneon, 3 R. I. 94; Com. v. Ken-
nedy, 97 Mass. 224; Heikes », Com.,
28 Ponn 8t, 513, though see contre, nn-
der statutes, Btate ». Nutt, 28 Vi. 598;
Miller ». State, 3 Ohio 8t. 475.

2 State v. Lincoln, 50 Vt. 644; State
v. Inness, 53 Me. 636 ; Com. v. McCau-
ley, 105 Mass. 69; State o, Williama,
30 NW. J. L. (I Vroom,) 102 Martin ».
State, 59 Ala. 34,

3 Whart. Cr. Pl. & Pr. § 472; State
v. Moriarty, 50 Conn. 415.

1 Btate ». Head, 3 B. 1.135.

& Btate v, B:rmmgham, Busbee, 120;

362

gee Whart. Cr. PL. & Pr. § 456; Mo-
Bride’s Case, 4 McCord, 332,

® That * drinks’’ taken in successon
may be severed, see Weireter v, Btate,
69 Tnd. 269; State v. Small, 31 Mo,
197. : )

! Btate v. Grames, 68 Me, 418; Tut-
tle ». Com., 2 Gray, 505; Com. v, Por.
ter, 4 Ibid, 426, See a3 to pales. by
“retail,” infra, § 1514 a ; Weil v_ Bate,
62 Ala. 19; Lawson v, Btate, 55 Ibid.
118.

§ Com. #. Robingon, 126 Mass. 259;
giting Com. v. Armatrong, 7 Gray, 49 ;
Whart. Cr. Pl. & Pr. § 472.

? Com. v. MeShane, 110 Mgas. 502 ;
see Whart. Cr. P1. & Pr, § 472.

¥ Com, v. Welsh, 97 Mass, §93. See
aupra, §§ T8-B1; infra, § 1508,

and of herintent, he can be convicted of such illegal sale or keeping;’

! Bee supra, §§ T9-81; State v. Colby,
56 N. H. 72; Btate ». Roberts, Ibid.
483; Com. v. Tryon, 99 Mass. 442;
Com. v, Kennedy, 119 Ibid. 211 ; Com.
v. Hamor, 8 Grat. 695.

* R, v. Crofts, 2 Stza. 1120; State v.
Haines, 35 N. H. 207; Com. ». Marphy,
2 Gray, 510; Com. v. Welsh, 97 Maas,
583; Com. v. Roberts, 132 Tbid. 267 (a

“cade of statatory nuirance). Supra, §§

79-81.

3 Ibid.; Pennybaker », State, 2
Blackf. 484 ; State », Collins, 1 McCord,
868. Supra, §§ 79-81.

* Com. ». Conghlin, 14 Gray, 389;
Com. v. Gannon, 97 Mass. 547; Com. v.
Reynelds, 114 Ibid, 306 ; Geuing ».
State, 1 MeCord, 572. See State n.
Colby, 55 N. H. 73; Stato ». Roberts,
Ibid, 483.

YoL. I1.—23

5 Com. ». Wood, 97 Mass. 225; Com,
v. Barry, 115 Ibid. 146; Com, v. Ken-
nedy, 119 Ihid. 211; Com. ». Carroll,
124 Tbid. 30. Bee Hensley v. State, 52
Ala. 10; ses supra, § 81 ; infra, § 1631

B Com. v. Barry, 115 Mass. 146 ; Com.
v. Pratt, 126 Ibid. 462 ; Mulvey v. State,
43 Ala. 316. ]

? Com. v. Weloh, 57 Mass. 593 ; Com.
». Barry, 115 Ibid. 146 ; Com. v. Carroll,
124 Ibid. 30; Com, v. Pratt, 126 Ibid.
462. That at common law the husband
cannot ander sueh circumstances de-
fend, on the ground that he had remon-
strated with his wife for such sales, see
State v. McDaniel, 1 Houst. C. C. 506.
And see State v. Colby, 55 N. H, 74:
Com. v. Barry/115 Masz. 146 ; State v.
Roberta, 56 N, H. 483; Com. v. Rey-
nolds, 114 Mass, 306.
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cven though he has no share in the profits? But if his wife have
a license, this protects her husband when acting for her.®

IX. AVERMENT AND PROOF OF VENDEE.

§ 1510, The prevalent opinion is that in an indictment againgt a
Proyalens  Povson for selling spirituous liguors by the small measure,
opinion s without a licenss, 1t iz not necessary that it should be
neednot be Averred to whom the sale was made, or the number of
mamed.  the vendees.® But in some States, and on principle with
greater apparent reason, it is determined that in the indictment the
name of the person to whom the sale was made must be specified, if
konown.t But in view of the fact that the offence is not, like assault,
directed against an individual, but, like nuisance, directed against
the community, we may reconcile ourselves to the more convenient
practice of omitting the name of the vendee in all cases where the
statates forbid sales irrespective of persons.

When the defendant is charged with being a ¢ common seller,”

CHAP. IXIV.] ILLICIT SALE OF INTOXICATING LIQUORS. [§ 15124,

§ 1511, Where the vendee must be named, and his name was at
the finding unknown, it is enough so to aver it, and it will
be no variance, though it appear that subsequently to the ;‘;‘g,dgg
finding the name became known.! If, however, the name ﬂm‘}vf
were known to the grand jury, or could have been, if they
asked, the variance may be fatal.? .

§ 1512, Where the vendee’s name is averred, a variance may be
fatal.® And this is the case where the allegation isa sale .
to A., and the proof is & sale to A. and B.* In such when
cages whether the names are idem sonans, is for the jury® must be
An allegation in an indictment that the defendant sold Proved:
gpirituous ligquors to A., is proved by evidence that A. bought the
liquors of the defendant for B., at B.’s request, and with his money,
without disclosing that fact to the defendant.® Where, however, the
agency is disclosed, the sale in States where the law requires the
vendee to be named must be averred to have been to the principal
and not to the agent.” _

The rule in cases where the act derives its illegality from the

then it is agreed on all sides that the vendee need not be named.*

1 Com. v. Kennedy, 119 Mass. 211.

2 State v. Hunt, 29 Kan. 762,

8 Biate v. Munger, 15 Vt. 200; Peo-
ple v. Adams, 17 Wend. 475; Osgood
v. People, 3% N. Y. 449; Btate ». Web-
ster, 5 Halst. 293; Com. ». Dove, 2
Va. Caa. 26 ; Halstead v. Com., 6 Leigh,
724 ; Com. v, Bmith, 1 Grat. 553 ; State
#. Pendergast, 20 W. Va. 672; State
v. Muse, 4 Dev. & B. 819 ; Morrison v.
Com., 7 Dana, 219 ; State ». Staley, 3
Lee, 586 ; Riley v, Btate, 43 Miss. 397
State v. Rogers, 38 Mo. 431 ; State ».
Jaques, 68 Ibid. 260; Cannady v. Peo-
ple, 17 Thid. 158 ; Ricé v, People, 38 Ibid.
435 ; Green v, Poople, 21 Ibid. 125;
Smouse v. State, 4) Towa, 634; State
v. Gummer, 22 Wis. 441; State v.
Bchweiter, 27 Kan., 499; Carter ».
State, 68 Gla. 626 ; Powell v, State, 6%
Ala. 10; Btate ». Kuhn, 24 La. Ann.
474; State v. Parmell, 18 Ark.-506;
Johnson p, State, 40 Ibid. 453 ; Cochran
v. State, 26 Tex. 678; State v. Heldt,
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4] Ibid. 220; Whart. Cr. PL & Pr. §§
111 ; Whart. Cr. Ev. § 97.

In Rongh v, Com,, 78 Penn. £t. 495,
the name of the vendee was left blank.

Tt was held that it was within the dis-

cretion of the court helow to amend it
by inserting the vendee.

{ Com. v, Thurlow, 24 Pick. 374,
Biate v. Doyle, 11 R. L. 574; State v,
Plainfield, 44 N. J. L. 118; State ».
Steedman, 8§ Rich. 312; State v. Jack-
son, 4 Blackf. 48 ; McLaughlin v. State,
45 Ind. 338 ; Wreidt ». Btate, 48 Ibid.
579; Wilson v. Com., 14 Bush, 159;

Dorman », Btate, 34 Ala. 216; Capritz

v. Btate, 1 Md. 56%; State v. Walker,
3 Harring, 547 ; Neales v. State, 10 Mo.
499 ; overruled by Btate ». Rogers, 39
Ibid. 431, See supre, § 1493 ; Whart. Cr.
Ev. § 4%7; Whart. Cr. PL. & Pr. § T11.

8 Supra, § 1502. See State v. Cot-
tle, 15 Ms. 473, where the selling was
averred to “ divers persons ;”’ Com. v.
Hart, 11 Cash. 130, where it was held

character of the vendee is elsewhere considered.®

X. AVERMENT AND PROOF OF SALE.
1. How Sale is to be averred.?

§ 1512a. As has been already incidentally seen, statutes are in
force in several jurisdictions prohibiting sales of intoxicating liquors

that the averment of particular sales
could be rejected aa surplusape.

1 Whart, Cr. Ev. § 97; Roberson ».
Lambertville, 38 N. J. L. 69 ; State v.
Bryant, 14 Mo. 340; Blodget ». Btate,
3 Ind. 403; Ashley v. Btate, 92 Ind,
559 ; Btate v. Carter, T Humph. 158.

? Blodget v, State, 3 Ind. 403;
‘Whart. Cr, Ev, § 97.

3 Com. ». Shearman, 11 Cush. 546;
citing Com, v, Hall, 3 Piok, 388 ; Com,
v. Brown, 4 Gray, 358 ; Com. v. Mehan,
11 Gray, 321; Com. v. ("Hearn, 132
Maszs. 553 ; Com. v. Whelan, 134 Ihid.
206. Bee U. 8. v. Howard, 3 Samn,
12,

¢ [acley wv. State, B Hlackf, 403;

Brown ». Btate, 48 Ind. 38; Btate v
Wolf, 46 Mo. 584,

5 Com. v. Mehan, supra, citing R, »,
Davis, 2 Den. €. C. 231; Wha.rt Cr,
Ev. § 96.

& Com, v, Perley, 2 Cush. 559 ; Com.
v. Gormley, 133 Mass. 580,

T Com. ». Remby, 2 Gray, 508.

¢ Supra, § 1507; infra, § 15124a;
Anltfather v. Btate, 4 Ohjo St. 467.

? That it iz enongh if indictment
follow statute, see generally State o.
Wentworth, 85 Me. 234; Whiting z.
State, 14 Conn. 487 ; State ». Miller,
24 Tbid. 522; Com. ». Hickey, 126
Mass. 250 ; Glass v. Com., 33 Grat. 827;
Btate . Connor, 3¢ Ohio 8t. 405 ; State
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§ 1512a.] CRIMES. [Bo0K 1L,

to minors and to drunkards. These specific prohibitions come in most
Salesto €288 to -our notice from the fact that in cases in which
Zunors a0 it can be done with any plausibility, the defence is et
speclally ~ up that the defendant did not koow thai the purchaser
probibited.  was & minor or was a drunkard. All that would be
necessary, were such a defence admitted, to enable the dram-seller
to defy the law triumphantly in such cases, would be for him io be
invineibly ignorant of the character of fhose coming to him to pur-
chase ; and thus.the most stolid and wicked of dram-sellers would be
those whom the law would most effectually protect in their nefarious
work. Hence it is that most statutes prohibiting saies to minors
and to drunkards do nof include the qualification ¢ knowingly,”
and the better opinion is that, under such statutes, even honest igno-
rance on the defendant’s part, though ground for an appeal to execu-

tive clemency, is no defence in bar.} On the other hand, it is held
in some jurisdictions that when the defendant can show that he took
due care to inquire as to the purchaser’s status so far as it involves
the right to buy intoxicating drinks, this is a defence.! In any
view, when the statute includes the qualification “ knowingly,” then
no conviction can take place unless guilty knowledge be proved.s

v, Joyner, 81 N. C. 534 ; State v. Bul-
lard, 13 Ala. 413; State ». Odam, 2
Lea, 220; State ». Bmouse, 49 Iowa,
634, - '

! See supra, 3§ 68, 1507, As to nega-
tiving permission of parent or guardian,
wee supre, § 1499. That this is the
rule with regard to sales to minora, see
Com. v. Emmong, 98 Mass. 6 (where it
was held in & presecution for admitiing
a minor to gamble that evidence that
.the * minor® represented himself of full
age was inadmissible, and that the aci-
enter was irrelevant) ; Roberge ». Burn-
ham, 124 Tbid. 277 ; Com. v. Finnegan,
Ibid. 324 (where the same docirine was
applied to the sals of liguors); Me-
Cutcheon ». Peogple, 69 Ill. 601 (afirm-
ing Ell5 », P'eople, 4 Beam, §09) ; Farmer
v, People, 77 Ibid. 322; Humpeler v, Peo-
ple, 82 Thid, 400; Btate v. Cain, S W.Va.
559 ; State r. Gilmer, Ibid. 841 ; Ulrich
#. Com., 8 Bush, 400 ; Biate ». Hart-
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fiel, 24 Win, 60; Redmond v. Btate, 36
Ark. 68; Crampton v, Btate, 37 Ibid.
108 ; Edgar ». State, Ibid. 219.

¢ Brown v. Biate, 24 Ind. 113; Fahr-
bach v. State, Ibid. 77; HRobinius »,
State, 63 Ibid. 235 ; Robinius ». Btate,
67 Ibid. 94 ; Faulks ». People, 39 Mich.
200 ; State v. Boucher, 5% Wis. 477;
Adler ». Btate, 55 Alz. 16. See, also,
Ohio cages a8 (0 selemter in sales to
drunkards to be hereafter noticed, and
explanation of thede cages given, supra,
§ 83.

8 Bes Marshall v. State, 49 Ala. 21;
Smith v. Btate, 24 Tex. 547 ; Cf. Felion
v. U. 8., 96 . B. 699. Aa to the anala-
gots casa of gambling with minors, see
supra, § 1465 d.

In Siegel v. People, 106 Il1. 83, it was
held that the sale of three glasses of
bder to. an adalt by & saloon-kesper,
the aduolt paying therefor, and giving
one of the glasses of beer to a minor,

CHAP. XXIV,] ILLICIT SALE OF INTOXICATING LIQUORS. [§1512q.

The same distinctions are taken with regard to sales to drunkards.?
When the offence consists in the vendee’s minority, such minority

the terms of the statute.?

who drinks the same, does not by itself
make the geller liable under the stat-
ute, although the miner may have fur.
nished the meney with which ta pro-
care the same, the seller not knowing
or having reason to know that fact.
It was said by the court, however,
that a ease might arise where the bar-
keeper ought to know, from the circum-
stances, that the person purchasing
lignor is being used by a minor as a
sereen to conceal hig own participation,
and in such case the vendor would be
liable uwnder the staimie. The gmes-
tion, however, whether such facts exist
should be submitted to the jury on the
evidence.

It is otherwise wnder a statute whick
prohibits all persons from * leiting’
minors have intoxicating drinks. Sfate
», Munson, 25 Ohie Bt. 318. )

How age is to be proved is elsawbere
discussed. Whart. Cr. Ev. §§ 236, 311,
45%, See Hill v, Eldredge, 126 Mass.
234 ; Vangorden v. State, 49 Ind. 518;
Robinius v. State, 63 Ibid. 235; Btate
». Cain, & W, Va. 559; Johnsoen ».
People, 83 11, 431 ; Bain ». Blate, 61
Ala. 751. That, in & donbtful case,
the jury ought not to rely exclusively
on inspection, see Ihringer v. Siate;
53 Ind. 251. But see Biate v. Arnold,
13 Ired. 184,

1 Candy v Le Coeg, 51 L. T. (N. B.)

" 266 ; George v. Gobey, 128 Mass. 289 ;

Barnes ». State, 19 Conun. 838 ; Hum-
poler ». Poople, 92 T1. 400; Btate ».
Hoek, 23 Minn. 549 ; State ». M’Ginnis,
30 Ibid. 62. ° Bee, contra, Miller v. State,
% Ohijo Bt. 275; Crabtres », State, 30
Ibid. 283 ; Stanley v. Etate, 25 Ala. 27;
Bmith ». State, 55 Ibid. 1. Atking v.
State, 60 Ibid. 45, apparently contra,

at the time of sale should be averred? and so of drunkenness, using

was on & statnte making the offence to
sell to a pergon of known intemperate
habits.

In Barnes v. State, supra, it was said
by Ellsworth, J., for the court, that
“knowledge of one’s character, as &
common drunkard, is not essential io
gnbject the offender fo the penalty of
the law,” and it was held that the
same rlb applies to unlawful sales to
minors and students in colleges. In
Humpeter v. People, supre, Craig, C.
J., giving the opinion of the court, said,
# The statute makes a sale lo a person
in the habit of getting intoxicated a
crime, and that, too, withowt fegard to
the question whether the vendor had
knowledge of the habits of the person
10 whom the sale was made or not.”
See, also, State ». Hubbard, 60 Iowa,
466. As to statutory notice to be given
in eages of habiial drunkards, see Engle
v. Btate, 97 Ind. 122, -

¢ Aunltfather ». State, 4 Ohio 5t.
467 (aff. Miller's Case, 3 Ibid. 475);
Grunkemeyer v. State, 25 Tbid, 548 ;
Btate ». Shoemaker, 4 Ind. 100 (where
it was held that the negation of per-
mission must be exhanstive) ; Meyer v.
State, 50 Ind. 18 {where this role was
maodifled) ; Newman ». State, 63 Ga.
533 {(where it was held that negation of
¢t from mother,”” under thé statute, wag
not puflicient, unless the father’s death
wag averred); State v. Emerick, 35
Ark. 324 (whero it was held that the
nagation muet extend to the guardian}.

3 Btate ». Conznor, 30 Ohio Bt. 405;
Berry v. State, 67 Ind. 222 (aff. State v.
Snyder, 86 Ibid. 203) ; Tatum v. Btate,
63 Ala. 147 (where it was held that,
after stating that the defendant was of
known intemperate habits, it is not
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§ 1613, chIMES., (500K 1.

§ 15125, The limitations of the statate as to the offence must be
Limttation followed in t:he mdictment.i Hence the allegation, drank
;}f statute  ON the premises, when part™of the statutory offence, must
lg‘i’:&flﬂ- be sl_:»emﬁ_c.’ But unless part of the enacting clause, the
] qualification ¢ not to be drunk where sold”” need not be

_in the indictment.?

§1612¢. In some statutes there is a specific prohibition of
Limitation  S¢/ing liquor within certain distances from schools or
2 to nejgl- f:hurch:es.. In such cases the limitation must be expressed
2‘;‘,‘33%;23_‘ in the indictment :;md the proof must correspond.* The

o same rules are laid down in reference to statutes pro-
hibiting drinking “ saloons” to be opened in the neighborhood of
places where elections are*held.” _

§ 1513. Where a statute selects a particularkind of Ligquor, using
Statatory the term not generically, but specifically, on aceount of its
g?“ﬁ‘;ﬁ??“ particular danger to the community (as extreme instances
sufficient, MY be taken as illustrations absinthe, and preparations

] of opium), then the liquor in question, in a prosecution
of its seller, must be described by the statutory name Where,

CHAP. XX1V,] ILLICIT SALE OF INTOXICATING LIQUORS. {§ 1514,

however, a generic term is used, e. g., intoxicating liquor, then the
liquor sold may be designated by its generic and not by its specific
name ;! and this though the statute uses © intoxicating liquor™ in
the alternative.? When, also, the liquor is not specifically named in
the statute, and of it intoxicating properties the court does not take
judicial notice, then it must be specifically averred to be intoxi-
cating.? In cases of this class, questions of technical variance are
of Tittle moment. The indictment may describe the liquor by the,
statutory desigpation, and this will be good, if true, though it may
be supergeded by a popular alias.’ .
§ 1514. When the statute prohibits sales of less than a particular
measure, the indictment must aver the quantity sold to be
Jess than such measure, in the statutory words, which will And goas
be by themselves sufficient.t It will not be enough to
aver simply & sale by a smaller meagure £ Thus it is not enough to
aver selling a * pint,”” when the statute makes illegal the selling of
t g less measure than a quart.” The indictment must aver the sell-
ing of ¢ a less measure than a quartf"" - But when every mode of
gale is illegal, any kind of measure known to law may be averred.®
And when all sales are prohibited irrespective of measure, then it

is enough merely to aver the sale.?

neceasary to negative physicians’ pre-
geription.

! Bee Btate v. Orton, 41 Ark. 305;
Btate v, Cathey, Ibid.

* Teft . Com., 8 Leigh, 721; State .
Charlton, 11 W. Va. 332 (where the
place was stated disjunctivaly, which
wad held defective) ; Hipging ». Peo-
ple, 6% HL 11 (cited supra, § 1499);
Stale v. Fresman, 6 Blackf. 245
Vanderwood =. State, 50 Ind. 295;
Burke . State, 52 Ibid. 461 (holding
that all the prohibited places should
be negatived) ; Boon «. State, 69 Ala.
226 (where it was held suficient to
state that the defendant *did =eil
vineus or gpirituons liquors withont a
license™} ; Waods v, Com., 1 Ben., Mon,
344 ; Overghine v. Com., 2 Ibid. 344:
Christian ». State, 40 Ala, 376. See
State v. Smith, 35 Tex. 132. In what
cases the digjnnetive can bo unsed, see
supra, § 1459, '

4 Com. . Young, 15 Grat. 864, Nor
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is it necessary to aver that liguer sold
was not made by the defendant, though
this limitation is in the statute. State
». Joyner, 81 N. C. 34. That exceptions
as to liguor sold in package need not
be negatived, ses State v. Shaw, 35 N,
IL. 217,

¢ Com, ». Whelan, 134 Mags. 206 ;
Btate v. Midgett, 8% N. C, 538; Block
v. State, 66 Ala. 493; Brewer ». State,
7 Lea, 682; Tillery ». State, 10 Ibid.
85; Btate v». Tarver, 11 Ibid. 655
Hatcher ». Btate, 12 Ibid. 368 ; Wilsen
v. Btate, 36 Ark. 414; Blackwell »,
State, 36 Ibid. 178 ; MoClain, er parte,
61 Cal. 436.

& Infra, §.1832. -

§ Supra, § 1505, Beeinfra, § 1522 4.
State v. Blaisdell, 33 N, H. 388 ; State
v. Munger, 156 Vt. 260 ; Com. ». Conant,
6 Gray, 482; Com, v. Dean, 14 Ibid.
99 7 Com. ». Ryan, § Ibid. 137 ; State
v. Fox, 1 Harris (N. J.) 152; Downey

. v. Btate, 20 Ind, 82; Btate v. Carpen-

ter, Thid. 219, and other cases ciied
supre, § 1505,

1 Com. ». Blaisdell, 33 N. H. 388;.
Com. v, Conant, 6 Gray, 482; Com. ».
Odlin, 23 Pick. 279 ; Simpson v. Btate,
17 Ind. 444; Fetterer ». Btate, 18
Ihid. 388: Dowmey -v. BState, 20
Ibid. 82 ; Leary v. State, 33 Ibid. 360 ;
Conmell ». State; 46 Ibid. 446 ; Hooper
». State, 56 Tbid. 153 ; Wells v. Btate,
0 Ibid. 286 ; Noonan v, Btale, I 5. &
M. 562 State v. MeGinnis, 30 Minn.
52; State ». Packer, 80 N, C. 439;
State v. Melton, 38 Mo. 368 ; Btate ».
Rogers, 3% Mo, 431.

% State v, Packer, 80 N. C. 439.

% Com. ». Dean, 14 Gray, 99; Blate
v, Packer, 80 N. C, 433.

4 Seo ilinstration as to gambling de-
vioces, in Johnson v, State, 7 Smc& M,
163, cited supra, § 1466.

& Com. ». Odlin, 23 Pick. 275; Zar-
resseller v, People, 17 I11. 101 ; Noecker
». People, 81 Thid. 468; Weireter v.
State, 69 Ind. 269, citing State v.
Zeitler, 63 Ibid. 441 ; State ¢. Shaw, 2
Dev. 108 ; Biate v. Arbogast, 24 Mo.
363.

6 Arbintrobe ». State, 67 Ind. 267 ;
Goupe v. State, Ihid- 37.

1 Supra, § 1505; Com. v. Odlin, 23
Pick. 2756 ; State ». Shaw, 2 Dev. 198
though see Reams v. State, 23 Ind. 111.

b State v. Reed, 35 Me. 488 ; Com,
». Brown, 12 Met. 522 ; Cool ». State,
16 Ind. 358. Infra, § 1523.

? Burke v. State, 52 Ind. 522; Btate

». Wickey, 54 Ibid. 438 ; Tlunkett v.

State, 69 Ibid. 68; White ». State, 1

Tex. Ap. 476 (under the ‘' commexn

senge’® statute, see supra, § 1499):

Com. ». Brown, 12 Met. 522; Kilburn
3089



§ 1517.] ORIMES. [nook 1L

§ 1514 4. When the statute requires that the sale should be

And soas

“retail” in order to be indictable, then that it was

toretait. retail” must be averred and proved.! Nor can this pro-

) vision be evaded by lumping sales, so as to treat several
a8 if they were one? even though these sales were all on one
day.® ¢ Wholesale’ means a sale in gross for others to retail:
“ retail’” means a gale to the immediate consumer for personal use.$
- §1515. In cases in which the statute makes it penal to “ gell or

' Bell and

offer to sell” liquor, ¢ sell and offer to sell” in the in-

offer” not  dictment is not duplicity ;* and so, mutatis mutandis, as

dounble.

to the statutory terms ¢ expose or keep for sale.®* But

the statutory description of the offence in this respect must he

strictly followed.?

§ 1516 The price of a sale need not be averred.®
‘Pricenced  Payment may be inferred from circumstances.®
sverred. -§ 1617, An indictment which avers generally that the

v. State,. 9 Conn. 560, That * one
glass” will be sufficient wunder a
statutle making the sale of the smallest
as wall as of the greatest quantity
indietable, zee State ». Rust, 36 N: H.
438 ; and so Hintermaister . Stats, 1
Towa, 101, where the allegation was
of gelling “three glasses of whiskey
by the dram.’”” Bee Zarresseller wv.
FPeople, 17 11L. 101, .

1 Forwood v. State, 49 Md. 531 (a case
of sale of stock inlots): Lemons ». State,
§0 Ala. 130 (a revenue prosecution).

2 Murphy ». Btate, 1 Ind. {Carter),
366; Thomsas v. State, 37 Miss. 353
(oiting 2 Kent. Com. 496).

% Btate v. Lowentianght, 11 Lea, 13 ;
Btate ». Tarver, Ibid. 658.

4 Btate ». McBride, 4 MoCord, 332;
Btate ». Mooty, 3 Hill, 8. C., 187 ; Mar-
tin v, Btate, 69 Ala. 34; supra, § 1508,
where the court held that to sastain

the q{?‘ence of engaying in the business of-

retatling, the busi must be proved,
bot that to prove retailing, a single
sale i8 enough, eciting Mulvey v.
Btate, 43 Ala. 316; Weil ». State, 52
Ibid. 19,
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& Whart, Cr. P1. & Pr.§ 251 ;: Barnes
». Btats, 20 Conn. 23%. See Com. ».
Eaton, 15 Pick. 273; Com. v. Harris,
13 Allen, 534; State ». Schweiter, 27
Kan. 489. Bee State ». Teahan, 50
Conn. 92,

§ Com. v, Atkins, 136 Mass. 130.

¥ Com, # Byrnes, 126 Mass. 248 ;
Com. ». Hickey, Ibid. 250: Stata ».
Camphell, 12 R. L 147; Blakeley ».
Biate, 57 Miss. 680.

® Ibid.; Com. ». Roberts, 1 Cush.
505; Com. » Odlin, 23 Pick. 275;
State v. Miller, 24 Mo, 532; ("Conner
v. State, 45 Ind. 347 ; Farrell v. State,
Ibid. 371 ; State ». Clare, 5 fowa, 509 ;
but see Divine v, State, 4 Ind. 240
Hubbard ». State, 11 Ibid. 554, confra.

8 Com. ¢, Reichert, 108 Maga. 483,

That price is unnecessyry, see State
v. Munger 15 Vi. 295; Com.p.
Churehill, 2 Meto. {(Mass.) 118; Com.
v. Thayer; 5 Metc. 246 ; State ». Ladd,
15 Mo. 430 ; though see State v. Miller,
24 Mo. 532; State z. Melton, 38 Mo.
368; State ». Rogers, 39 Ihid. 431;
Btate ». Downer, 21 Wia, 274. In
Whart. Prec. 792 e seq., a number of

GHAP. XXIv.] ILLICIT SALE OF INTOXICATING LiQUoks. [§1517,

Sufficient

defendant, at a time and place named, was a ¢ common . Ment
geller”” of intoxicating liquors, is safficient, without set- as «“com-

mon

ting forth any particular sales, or any number of sales. geller,”
And 50 as to charging a “tippling-house ;* or house for

illegal sale of Iiguors.?

How license is to be negatived is dlready shown.* License.
An indictment on ~the Massachusetts statute of 1875, e. 99,
charging the defendant in one count with “ keeping an open bar,”

and in another count with ¢ keeping, a public bar for the

Bale must

sale of spirituous and intoxicating liquors,” but not alleg. o0 0!
ing that the defendant anlawfally sold intoxicating liquors ﬁzlr{‘ed
or kept or exposed them for sale, does not sufficiently set '
forth the offence intended to be charged.®

Under the statute preseribing that ¢ no person shall sell, or
expose or keep for sale, spirituous or intoxicating liguors, except
as aathorized in this act,”” a complaint, which merely alleges that
the defendant * unlawfully did expose _and keep for sale intoxicating
liquors, with intent unlawfully to gell the same within this Com-

monwealth,” is insufficient.®

precedents of indictmenis, approved in
various States, is given, in one of which
iz the price averred. In State =
Finan, 10 Towa, 1%, it was held that
when fgelling”” is averred no price
need be named, but that it is other-
wise with ‘the statotory allegation of
¢ giving in eonsideration,” ete., when
the consideration mmust be averred.
State ». Downer, 21 Wis. -274; see
contra, Divine v. State, 4 Ind. 240;
Segur v. State, 6 Ibid. 461 ; State wv.
Buckner, 52 Ibid. 278 ; Btaie ». Jacks,
54 Ihid. 412, where the court said that
the indictment ** must aver & price at
which the liguor was sold, bui need
not aver the quantity more parlicu-
larly than o show that it was less than
a quart.”’

! Com. v. Edwards, 4 Gray, 1; Com.
v. Wood, Ibid. 11l. Bee State v.
Colling, 48 Me. 217. : .

An informgtion wunder the fourth

section of the Ohio statnte must aver
that the place of sale was one of pub-
lie resort. -Aultfather v. State, 4 Ohio
St, 467. Under the same statute it is
a sufficient averment if the place of
sale is described as a lavern, eating-
house, bazaar, restaurani, grocery, or
coffoe-lionse, which ex i fermini import
a place of public resort; but ii i8
otherwise with *room,’” which has po
such import. Ibid.

2 Supra, § 1498 a. Com. v. Riley,
14 Bush, 44. :

3 Infra, § 1528 a. Supra, § 1488 a.
Com. v. Ryan, 136 Mass. 436, citing
Conw v. Kelly, 12 Gray, 176,

+ Supra, § 1499.

5 Com. v. Hickey, 126 Mass. 250,
Az to Kansas, see State v. Shackle, 23
Kan. 341. :

F (om. v. Byrnes, 126 Mass. 248.
But see Boon ». State, 69 Ala. 236,
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2. What are Sales.

CHAP, XXIV.] ILLICIT SALE OF IKTOXICATING LIQUORS. [§ 1619a.

toxicating liquor ig made specifically indictable.” But such statates
do not cover giving wine or other stimulant to a friend as a matter

§ 1518. Sales on credit are sales ; but, unless there be a delivery,

a mere agrecment to

sell is not indictable.? Such de-

Bales on

creds ] i

with‘i':J are livery, however, may be through an agent, or in some
statute. other way constructive.

Avdsoare . Y 1019, No trick, by which a sale.is covered up* as a
drinks on  {rade, or as a free drink when money is paid for admis-

“ trade,”

oras col-  8i0m, OT &8 & prior contribution, will be a defences If

lateral.

the liquor be directly or indirectly given for a valuable

congideration, it is a sale,’ and so where the ¢ drink” is thrown in
ag part of a meal paid for as a whole.” But a bond fide gift is not

a sale.®

But by statute, however, in some jurisdictions, giving away in-

! Com, v. Burns, 8 Gray, 482 ; Ihrig
v, State, 40 Ind. 422. That it is no
defence that the consideration was an
antecedent debt, see Fescher v. Btate,
32 Ind, 480; State v. Poteet, 86 N. C.
612 (Ashe, 1.) ; Hill v. State, 37 Ark.
395.

¥ Polse ». State, 5 Humph. 108;
Archer v, State, 45 Md. 33. See Ste-
venson ». State, 85 Ind. 409,

# Bee Com. v, Greenfield, 121 Mass.
40; Dobson =. State, 67 Ind. 6% ; Riley
v, Btate, 43 Misa. 397,

¢ Bee Com. v. Smith, 102 Mass, 144 ;
State ». McMinn, 83 N. C. 668 ; citing
State v. Kirkham, 1 Ired. 334,
~ Under the Massachusetis statute an
exchange, by a distiller, of intoxieat-
ing liquor for grain, was held a sale,
Com. » Clark, 14 Gray, 367, citing
Magon . Lothrop, 7 Gray, 358. Aliter
in Indiana, Stevenson v, Btate, 65 Ind.
409,

& Richardzon ». Com., 76 Va. St.
1H0'07 ; Btockwell », State, 85 Ind, 522;

otly v. State, 14 Tex. Ap, .
§ 1507, e 605 Supre,

In Williams ». State, 35 Ark. 430,
¢ pitters” were ‘““given™ to all who
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bought a stick of candy for-ten cents,
This was held to be a sale. Oi the
other hand, in Rabe v. State, 39 Ark,
2(M, a sale of *“ brandy.peaches,” there
being a ‘¢ gill of liquor to six peaches,”
was held not to be a =ale of intoxicat-~
ing lignor. See, also, Seager #. White,
51 L. T. N. 5. 261; State v. Kirkham,
1Ired. 384; Dobson ». State, 57 Ind.
69 ; Young ». State, 58 Ala. 358. That
in indictment in suell 5 case only a
sale meed be averred, see Com. v,
Thayer, 8 Mete, 525,

& Com. v. Clark, 14 Gray, 367 ; Stato
#. Redden, 5 Harring. (Del.) 505:
Eober ». 8tate, 1 Ohio St. 444 ; Rickart
v. People, 79 Iil. 85; Massey v. State,
74 Ind. 368; Klein v. Biate, 76 Ibid.
333; Btate v. Bell, 2 Jones (N. C.),
337, afirming State ». Kirkham, 3
Ired. 354, -

T Com. ». Worcester, 126 Mass. 2586,
See Com. ». Thayer, 8 Mets. 525
Archer ». Btate, 45 Md. 33.

® Allen v. BState, 14 Tex. ¢33;
Bchaffoer ». State, 8 Chio St. 642.
That s morigage may be a sale, see
Hay ». Parker, 65 Me. 855, oiting
Chapman v. Emery, Cowp. 280.

of hospitality 2 or as a bond fide moident to business relations.?
Kecping and maintaining a tenement used for the illegal sale and
illegal keeping of intoxicating liquors ig sustained by proof that the
defendant furnished intoxicating liquors with meals supplied to cus-
tomers, the payment for which included payment for the liquors.*
§ 1519 a- The bond fide delivery by & socisl and limited club, of
spiritnous liquors by the glass as refreshment to its mem-  oyou g

bers at a fixed tax is not a ¢ selling” under a statute

fribution
not sales

prohibiting the sale of liquor by retail, there being no under

public sale to all who should come, and no use of the

club as an evasion of the statute.’

gtatute.

But when the * club’ is a mere

trick to evade the law and to sustain a liquor selier, sales by him
are within the statute ;® and so in Alabama where the statute makes

it indictable for any corporation to sell liquor.”

| Parkinzon v, State, 14 Md. 134
(where the probibition iz limited to
minorg) ; State v. Hopkins, 4 Jones
(N. C.), 305 ; Williams ». State, 43 Ind.
306.

t Albrecht ». People, 78 1. 513
(Breecs, 1.) ; Parkinzon v. State, ut sup.

 Stevenson ». State, 65 Ind. 409.
That supplying by a physician as part
of hiz sccount is mot ‘“selling™ or
¢ giving’’ under siatute, see supra, §
1506.

4 Com, ». Worcester, 126 Mass. 256.

& @raff v. Davis, L. B. 8 Q. B. D.
375. See Com. ». Smith, 102 Mass.
144 : Com. v. Pomphret, Sup. Ct. Mass.
1884, 30 Alb. L. J. 403; 19 Rep. 115,
Seim », State, 55 Md. 566 ; Rickart ».
People, 79 111, 85; Teunesses Club r.
Dwyer, 11 Lea, 463 ; 47 Am. Rep. 208.
See, a8 to gaming at * clubs,”” supre, §
1465 b,

8 Marmont ». State, 48 Imd. 21;
State ». Mercer, 32 Iowa, 405.

L

“

T Martin v. Btate, 59 Ala. §4.

4 1{ the liquors really belonged to the
members of the club, and had been
previously purchased by them, or on
their account, of some person othor
than the defendant, and if he merely
kept the liguors for them, and to be
divided among them according to a
previonsly arranged system, these
facts would not justify the jury in
finding that he kept and maintained &
nuisance within the meaning of the
gtytnie under which he is indicted.
There would be zneither selling nor
keeping for sale. On the other hand,
if the whole arrangement were a mere
evasion . . . he might well be con-
victed. This, however, would be a
question mot of law but of fact, and
would fall wholly witkin the provinece
of the jury.” Ames, J., giving opinion
of court in Com. z. Smith, 102 Mass. .
144, 148,
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§ 1520.] - CRIMES, [BOOK IL

3. Proof of sales.

§ 1520. Bales may be inferred from extraneous facts, as well as

from the testimony of the vendees.! And @ fortiori is

mferential evidence sufficient to establish the charge of

' gmfai:‘m .5, ]feeping intoxicat.i_ng: }iquors.’ That the place in ques-

tion was kept for illicit sales a few days before the day

in controversy, may be shown as corroboration of proof of sales on
that day.3 .

Proof of signs and other marks by which the sale of intoxicating
liquors in a bar-room may be indicated is admissible;* though the
mere fact of an innkeeper’s sign being kept in front of a house is
irrelevant, when there is no proof of a bar or of intoxicating drinks.5
The evidence in cases of liguor nuisances and of keeping prohibited

Bales to be
inferred

CHAP. XXIV.] ILLICIT SALE OF INTOXTCATING L1QUORS. [§1522a.

of proof in cases of this class. These statutes are noticed in other
sections,? .

§ 1521, The day averred in the indictment is immaterial. Proof
of any other day, prior to the finding of the bill, is enough.? e i
But when the averment is laid with a continuando, proof [ %00
of sale within the specified periods must be made.?

One who is tried on several complaints, charging him with unlaw-
ful sales of intoxicating liquors to the same person on different days,
and convicted upon evidence sufficient to prove only one such. sale,
may be sentenced on any of the complaints, and have a new trial on
the others.¢ A single sale constitutes the offence.® o

§ 1522. If the proof shows the sale of an illeﬁal amount, it ig no
variance if such amount does not correspond with that Measure 1o

laid in the indietment.® - Where, however, atatutes, as is 1m.lnaterm
unless

liguors is elsewhere congidered.s

Statutes have in gome jurisdictions been enacted aa to the burden

1 7. 8. v. Dodge, 1 Deady, 186 ; Btate
v. Gorman, 58 N. H, T7; State ». Ha~
ley, 52 Vt. 77; Com. ». Kennedy, 97
Mass, 224 ; Com. v. Cotter, Thid. 336
Com, v, Van Stone, Ibid. 548;: Com.
z. Btoehr, 109 Ibid. 365; Com. ».
Dearborn, Ibid. 368 ; Com. v. Berry,
Ibid. 366; Com. v. Carr, 111 Ibid,
423; Com. v Shaw, 116 Ihid. 8;
Com. p, Mason, Ibid. 66; Com. =
Gafley, 122 Ibid. 334; Com. v. Wal.
- laes, 123 Ibid. 401; Com. v. Eahl-
meyor, 124 Ibid. 322; Com. ». Levy,
126 Tbid, 240; Com, v. Fraher, Ibid.
48; Com. ». Mathews, 129 Tbid. 487;
Com. v, Dailey, 133 Ibid. 577; People
v. Hulbnt, 4 Denio, 133 ; State ». Hub-
bard, 60 Iowa, 466 ; State v. Ferrell,
22 W. Va. 759 ; Btate ». Long, 7 Jones
(N.C.), 24; Huey ». State, 31 Ala. 349,
Bee, also, State ». Munger, 15 Vi. 200,

As to inference from possession of
materials for offence, see Com. ». Intox.
Liguore, 105° Mass. 595 ; Com. v. Van
Btone, 97 Ibid. 5§48 ; Com. v. Gallagher,
124 Ihid. 54; Com. ». Levy, 126 Ibid.
240 ; State ». Knott, 5 R. 1. 293; Peo-
ple ». Hulbut, 4 Denio, 133 (Bronson,
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C. J.); Robbins r. People, 95 I. 275 ;
Biate v, Jarrett, 35 Mo. 357; People ».
‘Winters, 29 Cal. 658; Whart. Cr. Ev.
§ 799.

A to inferemce from evasions and
suppreesion of proof, see Whart. Cr.
Ev. 8§ 741, 748, 749; Com. v. Clark,
14 Gray, 367; Com. v, Cotter, 97 Mass,

-336; Com. ». Van Btone, Ibid. 548 ;

Com. ». Doe, 108 Ibid. 418; Com. v.
Daily, 133 Ibid. §77. Bee R. v, Jarvis,
Dears. C. C. 552; 7 Cox C, C. 53.

% Infra, § 156284, Com. v, Gallagher,
124 Mass. 29 ; Com. v. Madden, 1 Gray,
486. Bee Com. ». Dunm, 111 Mass,
425; Com. », Haher, 113 Ibid. 207:
Com. v. Hayes, 114 Ibid, 282; Com. ».
Bhea, 115 Ibid. 102; Com. ». McIvor,
117 Ibid. 118; Com. ». Cronin, Ibid.
140 ; Com. ». Lovy, 126 Ibid. 240; and
other eases cited supra, § 1498 a. )

% State ». Haley, 52 Vt. 476; Com.
». Matthews, 129 Mass, 487.

¢ State v, Wilson, 5 R. L. 291; zee
Com. v. Bisson, 126 Mass. 48,

% Com. v- Madden, 1 Gray, 486.

§ Supra, § 1498 @ ; infra, § 1528 4.

gometimes the case, make the offence to consist in sefling %

and the evidence must prove, a sale under such meagure.

- less than a certain measure, then the indictment must aver, otherwise

7 by statute.

But with this qualification, variance 28 to quantity is immaterial if
within the statutory limits. This is so when a greater amount
(within such limits) than that averred is proved,® or when the
proof is of & less amount® But the statute cannot be (?vaded
by selling a gallon (or a quart, as it may be) as a V_vho]e, with the
understanding that the buyer may tipple it in a series of separate

drinks.®

§ 1522 a. It has been already noticed that the name given to.a
« drink” by the parties is immaterial.® It may be added that this

I Bee infra, §§ 1528, 1630 4.

% 1. S. ». Riley, § Blateh. C. C.204;
State v, Havey, 58 N. H. 1; Com. 2.
Carroll, 15 Gray, 409. See Com. »
Wood, 4 Ihid. 11. See, generally,
Whart, Cr. PL. & Pr. § 120, Bnt “on
or abont” a day is insaficients See
Whart. Cr. PL. & Pr. § 125.

% Com. v. Briggs, 11 Metc. {Masg.}
594 ; Whart. Cr. Ev, § 103 J.

4 Com. v. Remby, 2 Gray, 508, See
Com. ». Walton, 11 Allen, 235 ; Koch
z. State, 32 Ohio Bt. 353,

6 Blum v. State, 26 Ala. 48 ; MoFPher-
gon ». State, 54 Ala, 221. Infra, § 1520,

& State v. Moore, 14 N. H. 451 (citing
Stark. on Ev. 1539%) ; Windsor v. Com.,
4 Isigh, 680; Brock ». Com., 6 Ibid.
634 ; Eeiger v. State, 84 Ind, 223. See
supra, § 15614. ’

T Supra, § 1514,
¢ State ». Conmnell, 38 N, H. 81 (citing

R. v, Gibson, & T. R. 265) ; Winston's
Case, 4 Leigh, 680; Brock v. Com., &
Ibid. 634. ) :
¥ State v. Cooper, 16 Mo, 631 ; State
v. Andrews, 28 Mo, 17,
¥ Richardson v, Com., 76 Va. 1007.
N Supra, §§ 1505, 1513.
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~ ments fitted for the commission of indictable offences is not in itself
- an indictable offence.! It is essential, to make such preparations
indictable, that they should be put in such a state of progress that
the offence will be consummated unless deterrent causes intervene 2

Statutes to be Strictly Construed.—Wines, beer, and other
stimulants of the same class are (1) articles of legitimate commerce,
protected in the same way by the constitution, as are all other articles
of import ; (2) in their less intoxicating shapes articles of ordinary
domestic consumption, and (3) even in their highest potency neces-
#ary as medicines, or in the preparations of medicines. Hence
statates limiting the right to hold such liquors on hand for sale are
to be strietly construed.s

Drinking in the house.—In some of the statutes the proviso oc-
curs “1o be drunk in the house.”’* Liquor handed from a window
and drunk on the steps falls within this category.’

Intent Essentinl.—1It follows, therefore, that unless there be an
intent to throw the Iiquor on the market for illegal sale, the mere
keeping is no indictable offence.® Whether there is such an intent
is to be inferred from sll. the eircumstances of the case; as the
mode in which the liguors sre kept, and the mode in which they

CHAP. XXIV.] ILLICIT BALE OF INTOXICATING LIQUORS. [§ 156284,

The indictment is ordinarily sufficient if it follow the statute,
even though it states cumulatively the various prohibited liquors.}
The indictment need not, under a statute prohibiting keeping of
intoxicating liquors, specify the kind of liquor? The allegations
“expose and keep for sale” are divisible.? Hquivalent terms, how-
ever, may be used in describing the mode of keeping, or the Liquors
kept.s Thus  purpose of sale’” may be treated asan equivalent for
“ intent to sell.”’®* But an indictment presenting an alternative is
bad.® The indictment need not aver by whom the intended sale was to
be made,” and a variance in such respect is immaierial.® A substantial

S

are transmitted and disposed of.7

t Supra, § 180.
¥ Supra, §§ 181 etseq. Asto fllegal
transportation of liquor, see Com. »,
. Commeskey, 13 Allem, 585; Com. .
McCluskey, 116 Mass. 64,
9 Btate v. Miles, 32 Me. b5 ; SBtate v.

Guernzey, 33 Iid. 527 ; State v. Leach, .
38 Ihid. 432; State ». Moran, 40 Ibid. -

129; Btate ». Connell, 63 Ibid. 121;
. Biate v. Plunkett, 84 Ibid. 534 ; State v
McGlyun, 34 N, H. 422; State v. Hoff-
‘man, 46 Vt. 176; Com, v, Timothy, 8
Gray, 480; Com. ». Inloxicating Li-
quors, 14 Ibid. 375; Com. ». Bennett,
108 Mass, 27; Com. v. Finnegan, 108
Ihid. 363; Com. e. Foran, 110 Ibhid.
179; Com. v, Carr, 111 Ibid. 423;
Com, . Rarhgdell, 130 Thid. 68; Gom.
v. Ryan, :lﬁﬁ_rbid_--436; State v. Ray-
mond, 24 Conn. 204 ; Btate v, Brennan,
25 Ibid. 278; Btate v. Mead, 46 Ihid. 22;
868

State ». Campbell, 12 R. L 147; Bru-
baker ». State, 89 Ind, 577; Ziegel o,
People, 106 111, £9. That **keeping”
is 1o be distingnished from ** selling,**
see Oshe ». Btate, 37 Ohio St. 494 ;
Btate v, Miller, 53 Towa, 84. .

4 Dee supra, § 1512 b, for oases.

b Btockwell v. Btate, 85 Ind. 522,

As to “ sereens® and * blinds,’ see
supra, § 1498 a.

® State v. Rum, 35 N. H. 222; Barth
v. Btate, 18 Gonn, 432 ; Statew, Harris,
36 Iowa, 136.

T Supra, § 1623 ; Biate v. MoGlynn,
34 N. H. 422 ; Com. v. Madden, 1 Gray,
486; Com. », Timothy, 8 Ibid. 480;
Com. ». Goodman, 97 Mass. 117; Com.
v. Powers, 123 Ibld. 244; Com. v.
Gallagher, 124 Thid. 29 ; State v. Mead,

48 Conn. 22, To prove it sales may be -

shown both before and after the period

selected for trial by the prosecution, if
such proof goes to establish system.
Whart. Cr. Ev. §§ 32, 54; State ».
Plunkett, 64 Me, 534 ; Btate v, Colston,
§3 N. H. 483 ; Com. ». Priee, 10 Gray,
472; Com. v. Hayes, 114 Mass. 282;
Com. ¢. Shaw, 116 Ibid. §; Com. ».
Matthews, 129 Ibid. 457 ; State . Ray-
mond, 24 Conn. 204, As to analogous
casus, see Whart. Cr. Ev. §§ 45, 52, -

1 State v, Roach, 74 Me. 562 ; Btate
v. Reynolds, 47 Vi. 297 ; State ». Mo-
Glynn, 34 N. H. 422; Com. v Odlin,
23 Pick. 275 ; Com. ». Conant, § Gray,
482; Com. v. Timothy, 8 Ibid. 480;
Com. ». Desmond, 103 Mass. 445;
Com. ». Dolan, 121 Ibid. 374; State
v. Goyette, 11 R. I. 592; State v
Camphell, 12 Ibid. 592 ; see Vaughn »,
State, 5 Iowa, 369; Btate », Munzen-
maier, 24 Tbid- 87. Supra, §§ 1505,
1512. TUnder * malt liguor’* there can
be a conviction of keeping “*lager beer.”
State v. Campbell, 12 R. I. 147.

2 State v. Reynolds, 47 Vit. 207;
Com. ». Sprague, 128 Mass. 75 ; Fore-

- man », Hunter, 59 Iowa, 550.

3 Com. #. Dolan, 121 Mass. 374; Com.
v. Carran, 119 Thid, 208 ; Com. v». At-
king, 136 Ibid. 160.

The Connectient statinte in one sec-
tion forbids the keeping of intoxicating

liguors for sale, and in another the -

voL. I1.—24

keeping a place in which it ig reputed
that intoxicating liqnors are kept for
sale, - It has been held by the Snpreme
Court, that these two offences are so far
distinet that an acquittal of the former
is not a bar to a conviction of the latter,
althongh the time at which the offences
arp charged to have been ecommitied
is the same. The distinction is that
in a prosecntion for the former offence
the whole burden of proof is on the
State, while in ome for the latter the
burden of proof, after repumtation is
shown, is shifted npon the accused.
State v. Moriarty, 50 Conn. 415,

1 Booth v. Btate, 18 Conn. 432,

Under the Connecticnt atatnie a
count charging keeping * intoxicating
liguors with intent to sell contrary to
law’* ia good. Com., ». Teahan, 50
Conmn. 92.

In Massachnsetts it is enough to say
‘‘did keep intoxicating liquers with
intent 1o sell the same within thiz
commonwealth,’” . withott authority,
ote. Com, b, ‘Bpragne, 128 Mass. ¥5;
see Btate ¢. Mohr, 53 Towa, 26.

§ Stete v. Mohr, 53 Towa, 261, citing
Btats v. Freeman, 27 Ibid, 262,

8 State v. Moran, 40 Me. 129.

7 Bfate p. Kaler, 56 Ma, 88,

8 Ibid. See, also, State r. McCann,
61 Me. 116. o
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negation of an exception is sufficient.! Exceptions not in the enact-
ing clause neéed not be negatived.?
. The ordinary rules as to verue apply.s

Where the charge is keeping a tenement for the sale of * illegal
liguors,” want of authority need not be averred.

Possession, not title to ownership, is the standard of responsibility
for one occupying the premises on which the forbidden liquors are
found.?

Setzure under search warrant is authorized and directed under
gseveral statutes, the object being in some cases the destruction, in
other cases the impounding of the liquor, In all cases the sea-rch
warrants must conform strictly to statute.t

‘The misconduct of the officer making the seizure is no defence to
an indictment for keeping the articles seized.”

Evidence Inferential.—As is the case with the offence of selling,
the offence of keeping prohibited liquors is proved mainly by putting
in evidence facts from which such keeping is to be inferred.® It is
no objection to the reception of evidence of inculpatory articles that
they were got hold of by an illegal search warrant.® It is admis-
gible to show that the defendant broke bottles and otherwise
evaded inquiry during search.” The keeping of a place for the sale

! Com. ». Chisholr, 103 Mags, 213 ;
Com. v. Davis, 121 Ibid. 352, Supra,
§ 1499,

- * Btate v. MoGlynn, 34 N. H. 422;
Com. p. Edwards, 12 Cusgh. 187; Com,
a. Tottle, Ibid. 602 ; Com. v. Jennings,
121 Masa, 47.

2 Btate », Roach, 74 Me. 622, Infra,
§ 1532,

-4 Com. ». Benmnett, 108 Mass. 24:
Com. v, Conneally, Ibid. 480 .

. 5 Com. ». Reilly, 116 Mass. 15.

# Biate v. Leach, 38 Me. 432; Btate v.
Stevens, 47 Ibid. 3567 ; State v. Plun-
kett, 64 Ibid, 534 ; Btate v. Roach, 74
Ibid. §62; State ». Snow, 3R.I. 64
State v. Brennan, 25 Coun. 278; State
v. Harris, 36 Jowa, 136 {a case of de-
struction of lignors amuder warrant) ;
and see Blate ». Thompson, 44 lowa,
399, on the same point. As tfo pro-
ceodings in rem, see further State v.

870

Burrow, 37 Conn. 425 ; Btate ». Intoxi-
cating Liquors, 68 Me. 187; 69 Ibid.
524 ; Com. ». Intox. Lignors, 105 Mass.
181; Fenner ». Btate, 3 R. I, 107;
State-». Maxwell, 36 Conn. 157.

. T Btate v, McCann, 61 Me. 116 ; State
». Plunkett, 64 Ibid. 534, See State v,
Burroughs, 72 Ibid. 479.

8 Supra, §§ 15, 20; State ». Gorman,
88 N. H. 77 ; Com. ». Timothy, 8 Gray,
480 ; Com. ». Conneally, 108 Mass. 480;
Com. v. Kingley, Ibid. 24 ; Com. v. Doe,
Ibid. 418; Com. ». 'Wallace, 123 Ibid.
401 ; Com. v. Gallagher, 124 Ihid. 29 ;
Com. v. Frahey, 126 Ibid. bf; Com.

;. v. Peto, 136 Ibid. 155 ; State v. Mori-

arty, 50 Conn. 415.

? State ». Burroughs, 72 Me. 479,
and see cases cited suprae.

® Com. v Daily, 133 Mass. 677.
Supra, §§ 1498 a, 1520.

CHAP. XX1V.] ILLICIT SALE OF INTOXICATING LIQUOrS. [§ 1520,

of stich liquors is strong proof that the liquors in store in the same
building were kept for sale ;' and this is strengthened by proof of
sales.? But the keeping of such liquers, to be used for medical or
manufacturing purposes, such liquors as kept not.being capable of
being used as intoxicating drinks, is.not within the statute.’
Exposing and keeping for sale, with intent wnlawfully to gell, is
sustained by proof of keeping for sale with such intent.* :
Negative averments as to matters exclusively within the defend-
dant’s knowledge may be regarded a8 proved unless disproved by

_l.mnli

“ Keeping a tenement” is not. sustamed by proof of }easmg

Time is immaterial, if within the statafe of limitations and prior
to indictment found ; and a single and brief period of keeping or ex-
posing for sale will sustain the indictment.” And illustrative facts
may be put in evidence irrespective of the question of time.®

Btatutes as to burden of proof in liquor prosecutions are else-
where considered.? :

XII. PENAL RESPONSIBTLITY oF VENDEE.

§ 1529, Is the vendee of spirituous liguors, illegally sold, penally
responmble? Remembering that all accessaries to mis-
demeanors, and all persons participating in the commig- | N
gion of misdemeanors, are principals, our first impression mﬁﬁf
would be in the affirmative. Closer study, however;
greatly qualifies this conclusion. The aale of spiritnous liquors, it
must be remembered, is not & misdemeanor per se, any more than
is the sale of meat. When, however, the sale of liquor i3 unlicensed,
then it ig indictable, just in the same way as the sale of meat, when
unwholesome, is indictable. To make, thereforc, a purchaser in
either case a principal, his intention in purchasing must have been
to have promoted the selling of mnwholesome meat, or of illicit
liguor, Bufan ordinary purchaser, without special proof of geienter

Vendee

1 Com. ». Intoxieating Liguors, 107
Mass, 386: Com. v. Hayes, 114 Ibid.
282 Com, v, Wallace, 123 Ibid. 401
Supra, § 1520.

? State ». Teahan, 50 Conn. 92.

3 Com. v. Ramsdell, 130 Mass. 68.

t Com. . Atkins, 136 Mass. 160.

& State ». MeGlynu, 34 N. H. 422.
SBupra, §§ 1499, 1500,

& Com. ». Churchill, 136 Masa. 148.

7 8tate ». Haley, 52 Vi. 476 ; Com.
. McCleary, 105 Mags. 384; Com. w.
Atking, 136 Mass. 160. Supre, § 15621,

%8 Whart. Cr. Ev. §§ 32 ef zeq. ; supra,
§§ 1498 2, 1520 ; State v. Moriarty, 60
Conmn. 415,

9 Supra, § 1498, [Fafra, § 1530 a. -
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and intent, cannot be charged with this. Consequently,an ordinary
purchaser cannot be charged asa principal in the offence. Hence,
an ordinary purchaser may be compelled to answer under oath as to
whether he made the purchase.!

XIfI. CORSTITUTIONALITY OF LAWS RESPECTING.

§ 1530. Iegislative zeal has led to provisions in thia relation
Ltconse vt'hich 'ha.va not . infrequently provoked grave constitu.
iawatope Clonal issues. The issues thus involved have been more
ggrrilgglied _ fully discussed in another volume;? and the limits of

the present work permit only a few points to be generally
noticed. It will be generally conceded that an act directing the for-
feiture of intoxicating liquors without process of law is unconstitu-
tional, on account of its summary and arbitrary disregard of the ordi-
nary safeguards of trial.> In Texas it has been ruled that an act is
unconstitutional which provides that the indictment need not nega-
tive license.* A similar decision was made in Maine, as to a statute
which provided that a form of complaint for keeping with intent
to sell should be good, without averring to whom the sale was
to be made.” In Vermont constitutionality was predicated of a
statute providing that it shall be sufficient to allege * that the
respondent became a dealer in intoxicating liquors withont having
license therefor.”” In Massachusetts, as has just been seen, a stat-
ute declaring that delivery is primd facie evidence of sale has been

declared constitutional,’ though this is, as will be seen - elsewhere,
denied.? :

1 Supra, § 119 ; Hill v, Spear, 50 N. Greens », Briggs, 1 Curtis C. C. 311.
H. 254; State ». Rand, 51 Thid. 361; Compare Life of Curtis, ii. 191.

CHAP, XXIV.] ILLICIT SALE OF INTOXICATING LIQUOBS. [§ 1380,

Whether general reputation is evidence in such cases will be
considered in a future section.! : :

So far as concerns the general question, laws which “ assume to
regulate only, and to prohibit sales by ether persona than those who
should be licensed- by the public authorities, . . . . are but the
ordinary police regulations such as the State may make in respect
to all classes of trade or employment.””® It is otherwise, however,
when the object is to prevent the admission of such commodities in
the port.® But it has been held that a State law 13 not unconstitu-
tional whick punishes the sale within such State of gin brought into
the port of another State and therefrom forwarded, notwithstanding
the gin was in the cask in which it was imported.# That Congress

Com. ». Downing, 4 Gray, 29; Com. v.
,‘Willard, 22 Pick. 476; State v. Tea-
han, 50 Conn, 92; Teople v, Smith, 1
N Y Cr. Rep. 72; Page ». State, 11
Lea, 202, Supra, §§ 14983, 1505, Do-
ran’s Case, 2 Parsons, 467, and State
v. Bonuer, 2 Head, 135, were under
statutes making vendee spocially re-
sponsible, in which case he cannot be
compellad to answer criminating gues-

tions. See Whart. Cr. Ev. § 468.
. 7 Whart. Com. Am, Law, § 410 f seg.
8 Pisher v. Mottrr, 1 Gray, 1. See
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+ Hewitt v. State, 25 Tex. 722; State
p. Horar, Ibid, (Suppl.) 271.

# Btate v. Learned, 47 Me. 426,

¢ State ». Comstock, 27 Vt. 553,

T Com. v. Wallace, T Gray, 222.

® Supra, § 14984 ; infra, § 1530 a;

Whart, Cr, Bv. § Tl6 .

On the other hand, a statute provid-
ing that the statutory term *¢ intoxi-
eating lignor** is to be held to include
cidar, has been sustained without any
question a8 to ils eonstitntionality,
Com. ». Bmith, 102 Mags, 144.

! Infra, § 1630 a.

# Cooley’s Conget. Limit. 581.

3 License Cases, 5 How. 512, 574,
631.

¢ Ihid.

¢« It would seem, from the views ex-
pressed by the several members of the
court in these oases, that the State
laws known a3 Prohibitory Liquor
Laws, the purpose of which is to pre-
vent altogether the manufacture and
pale of intoxicating drinks as & bever-
age, so far as legislation can aocomplish
that objeet, cannot be held void as in
conflict with the power of Congress fo
regulate commerce, and io levy imposts
and dnties. And it has been held that
they are not void, because tending to
prevent the fulfilment of contracts pre-
viously made, and thereby violating
the obligation of contracta. People »n.
Hawley, 3 Mich. 330; Reynolds w.
Gesry, 26 Conn. 17%.

* The asme laws have also been sus-
tained, when the question of conflict
with State constitutions,or with general
fundsmental principles, has been
raigsed. They are Iopked upon as po-
lice regulations established by the lag-
islature for the prevention of intem-
perance, pauperism, and crime, and
for the abatement of nuisances. Com.
v. Kendall, 12 Cush. 414; Com. v.

Clapp, b Gray, 97; Com. ». Howe, 13
Ibid. 26 ; Santo v. State, 2 Iowa, 202;
One House v. State, 4 Greene {(Iowa),
172; Zumhoff v. State, Ibid. 526 ; State
v. Donehey, § lowa, 396; State w.
Wheeler, 25 Conn. 290; Reynolds v.
Geary, 26 Ibid. 17%; Oviatt v. Pond,
25 Ibid. 479; People r. Hawley, 3
Mich, 330; People . Gallagher, 4 Ibid.
244 ; Jones r. People, 14 I1L. 196 ; State
z. Prescott, 27 Vt. 194; Lincoln w.
Bmith, Ibid. 328; Gill ». Parker, 31
Ibid. 610. Compare Deebe v. Btate, 6
Ind. 501 ; Mashmeier ». State, 11 Ibid.
484; Wynehamer ». People, 13 N.'Y.
378.” Boe, zlso, State v. Allmond, 2
Houst. 6812 ; 1 Grean’s C. R. 304,

“Iin Reynelds ». Geary, 26 Conn,
179, it was held that the State law for-
bidding smits for the price of liquors
sold was te be applied io eontracts
made ont of the State, and lawfal
where made. .

*¢ It has also been held competent to
declare the liguor kept for sale a nni-
sance, and to provide legal process for
its eondetnmation and destruotion, and
to geize and eondemn the building oe-
cupied as a dram shop on the same
ground. One Hougze v. State, 4 Greensé
(Iowa), 172. See, also, Lincoln w
Bmith, 27 Vi. 328 ; Oviatt ». Pond, 29
Conn. 479 - State v. Robinson, 33 Me.
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§ 1680 a.] - CRIMES, [BooK 1L

has the power to exclude intoxicating liquor from the Indian country

has been already seen.?

- § 1580 a. In several jurisdictions statutes have been adopted for
Constite. 0@ purpose of facilitating the introduction of evidence
Honality of jp progecutions for offences of the class now before us.

laws modi-

fying evi-  These statutes may be clagsified as follows :—

deuele.

- (1) Those preseribing that the burden of proving the
license shall be on the defendant.

There i3 no sound reason why

such statutes should not be held constitutional. It is within the
constitutional power of a State legislature to provide for the con-

568 ; License Cases, 5 How. 589. But
see Wynehamer », People, 13 N, Y.
378; Weich v, Stowell, 2 Dong. (Mich.)
332. )

“And it is only where, in framing
such legislation, care has mnot been
taken to observe those principles of
protection which surround the persops
and dwellings of individnals, sesuring
them againgt unreasonable searches
and seizures, and giving them a right
to trial before condermnation, that the
courts have felt ai Liberiy to declare
that it exceeded the proper provines of
police regulation. Hibbard v, People,
4 Mich. 125 ;. Fisher v. Mc(lirr, 1 Gray,
1. Buotsee Meshmeier ». State, 11 Ind.
484 ; Wynehamer v. People, 13 N. Y,
378. ) ’

“ Perhaps thers is no instance in
which the power of the.legislature to
make gnoh regulations as may destroy
the value of property, without com-
pensation to the owner, appears in a
more striking light than in the case of
thess staintes. The trade in aleoholie
drinks being lawful, and the capital
employed in it heing fully protected by
law, the legislainre then gteps in, and,
by an enactment based on general
reasons of public utility, annihilates
the traffie, desiroys altogether the em-
ploymeni, and teduces to s nominal
vaiue the property on hand., Even
the keeping of that, for the purposes
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of sale, betomes a criminal offencs;
and, without any change whatever in
his own eonduet or employment, the
merchant of yesterday becomes the
eriminal of to-day ; and the very build-
ing in which he lives and condacts the
business, which to that moment was
lawfal, besomes the subject of egal
procsedings, if the stathte shall so de-
clare, and liable to ba proceeded against
for & forfeiture. A statute which can
do this mnst be justified upon the
highest reasons of public benefit; bat,
whether satisfactory or uot, they ad-
dress themselves exclusively to the
legislative wisdom.” Cooley’s Const.
Lim. 582 ef seq. .
See, generally, State v. Lovell, 47
Vi. 493 ; Com. ». Clapp, § Gray, 97;
Com. ». Fredericks, 119 Mass. 19%:
‘Btate v. Wheeler, 26 Conn. 290; State
» Wilcox, 42 Ihid. 364 ; Metrop. Board
v. Barrie, 34 N, Y. 657; People ».
Commis., 59 Ibid. 92; Felt ». State, 42
Md. 71; Jones v. People, 14 IIL. 196;
Btreeter v. Pevple, 6% Ibid. 595 ; State
v. King, 87 lowa, 462; Rohrbacker ».

-Mayor, 51 Migs. 735; Hurl, er porte, 49

Cal. 557.

As to ““local option,” see Com. ».
Weller, 14 Bush, 218 ; State v. Cooke,
24 Minn. 247.

1 Supra, § 282a; Whart, Com. Am,
Law, §§ 410 et say.

CHAP, XXIVv.] ILLICIT BALE OF INTOXICATING LIQUORS. [§ 1530 a.

vietion of all who sell intoxicating liquor by retail. If 80, it i.s
within its powei‘ to provide for the conviction of ?ll.who sell intexi-
cating liquor by retail without a license, leaving it to the dei‘en@ant
to set up a license if he have one.! o :
(2) Those prescribing that when the lfeepefrs of a tippling-house
or house for the unlawful sale of intoxicating liquor, are prosecuted,
evidence of the bad repute of the house in this respect 'shall be
admissible for the prosecution, and shall be primd f.acfe proof.
There is nothing in this provision that 1s so ani.:agon-lstw to the
principles of the common law as to be held to conflict with the con-
stitutional provision guaranteeing that no person shall b;?’depnved
of Tife, liberty, or property without due process of .la\-w. 'It .has
been held that in prosecutions for houses of ill-fame 1t is admissible
(though this has been in gome jurisdictions disputed), for t.t.Le prose-
cution to put in evidence such fame, and there can bfa no fhspute as
to the right of the prosecution in sach cases to put 1o enden.ce the
bad reputation of the persons visiting the house.® . If such em.lence
be admissible in one class of nuisances, it cannot be held to violate
the provision as to ¢ due process of law” that it should be held ad-
miggible in other classes of nmisances.. o '
(8) Those providing that on trials for selling liquor, or keepmg
it on hand for sale, the bad repute of the defendant or of his house
should be admissible for the prosecution, is primd facie proof.
Here there is no question of nuisance, as to which reput:e”_ -is
more or less relevant, and which is in its essence a prosecution in
rem. An indictment against an individual for selling liquor con-

1 Sa;a Com. ». Tuttle, 12 Cush. 502; illegal, and that such premises are nui-
Com, v, Carpenter, 100 Mass., 204. sances was constitutional; but that

% It is entirely reazonable that a per-
gon who is progecuted for an act which,
if generally criminal, should, if licensed
to commit it, be required to show hig
license in defence whenever there is
ovidence io establish his guilt if he
have ne licenge.” Durfee, C. J., State
v. Higgins, 13 R. I. 330, 332. Hence
it was held thai a statnte declaring
that evidence of the sale, or keeping
of intoxicating lignors for zale, in &ny
bmilding, place, or temement, shail be
evidence that the sale or keeping is

such evidence iz ooly primé facie,
Ibid., aff. in State v. Mellor, 13 R. L
666, -

t Ag to meaning of this gunarantee,
seo Whart. Com. on Am. Law, §§ 566

& Seq.
$ Supra, § 1452; Whart, Cr. Ev. §§ .
57 et seq., 277.

That in statutes mzking punishable
¢ notorious’’ adulterers .and ‘‘noto-
riocus*’ thieves notoriety ix admissible,
ses Whart. Cr. Ev. § 261.
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§ 1530 a.] " CRIMES. [BoOOK 11

trary to law stands in this respect on the same basis as an indict-
ment against an individual for vielating any other law ; and a statute
prescribing that on a charge for such a sale, evidence should be ad-
missible that the defendant was  reputed” 1o be a liquor seller, is no
mors constitutional than would bo a statate providing that it should
be admissible in a murder case to prove that the defendant was < re-
puted” to be a murderer. The same reasoning applies to prosecutions

against an individual for keeping spirituous liquors on hand for sale, -

(4) Those providing that delivery of liquors shall be primd facie
proof of sale. ~ Such statutes may be held to be constitutional ag
in the same line with those which provide that concealment of
death of a bastard child shall be proof of complicity in killing it 3!
with those providing (in fact though not in words) that in certain
police offences geienter shall be irrebuttably présumed ;? with those
providing that exemplifications of records and deeds may be admis-
sible ;* and with those providing that the charters of existing cor-
porations can be presumed by the fact of such existence.®

Supra, § 600.

2 Supra, § 88,

# Whart. Cr. Ev. § 179.

+ Ibid., 1024. Aa sustaining the
constitntionality of statutes to this ef-
fect, see State ». Hurley, 54 Me. §62;
Com. ». Williams, 6 Gray, 1, Thomas,
J., diss. Bee, contra, People v. Toynbee,
20 Barb. 169; B. C. on app., 2 Park. C.
R. 480 ; and particuiarly opinion of Sel-
dem, J., Ibid. 523 ef seq.

The anthorities bearing on the above
topics may be thns noticed in detail :—

In State v. Beswick, 13 R. L. 211, it
wag held that a statute providing that
“ notorious character’ of the premises
or of parties frequenting them * shall
be primé facie evidence that liquor was

" kept on the premises for sale,” was held
unconstitutional, as taking away the
right to have the guestion of guilt
determined by dne courseof law. The
case was distinguished from State ».
Harley, 54 Me. 562, and Com. », Wil-
liams, § Gray, 1, in 4¢he fact that in the
latter cases the statute made delivery a
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primé fycte evidence of & sale, delivery,
to guote from Durfee, C. J. (112 R. I,
218%), being ““ a necessary constituent of
a8ale, Whereas the facts which are made
primé facie evidence by oar (the Rhede
Island) statute may not only exist
without the offence, bui the offence
may exist without the faots.”

In Connecticnt, in State ». Morgan,
40 Conn. 44 ; Blate ». Thomas, 47 Ibid.
546, and Btate ». Moriarty, 50 Ibid.
416, a statute was held constitetional
which provides a penally on * every
person who ghall keep = piacs in which
it is reputed that intoxicating liquors
are kept for sale.” It was held that
the * reputation’’ in snch case iz not
concluaive but may be rebutted. If
the Connecticnt statute be regarded
simply as providing for the abatement
of 4 “ reputed’” naisance, the cagse may
be reconciled with the ruling in Rhoda
Island where the offence was personal,
that of keeping liguors unlawiully.
This, howaver, iz not the ground taken
by Parke, C. J., in giving the opinion

CHAP, XX1V.] ILLICEIT SALE OF INTOXICATING LIQUOBS, [§1532.

XIV. UNITED STATES REVENUE LICENSE.

§ 1581. A license to retail liquors under the United States
revenue laws, sustained by proof of payment of the revenue tax,
is no defence to a prosecution under the Btate law for the illegal

gale of intoxicating liquor.?
XV. JURISDICTION,

§ 1532. In accordance with the principles hereEofc{re gnnounced,
the offence of se]ling prohlblted drinks, Whell couhnu'mg Bach place
over several jurisdictions, may be prosceuted 1 every Jur- ¢ rence
isdiction in whieh it is made indictable by the local law. 31“&1:3'
And where the offence i indictable in two jurisdictions, =
it is an indictable offence to make preparations in one of them for
its consummation in the other3 But where a sale, passing the ti-tle,
is congummated by delivery to an expressman, in a particular locality,
the courts of such locality have jurisdiction, which has been held
in Alabama to be exclusive.! But when the liquor is to be delivered

to the vendee at the latter’s risk, the place of such delivery has

Jjurisdiction.?

in State ». Moriarty, w sup. *The
statute,”” he #aid, *‘upon which the
present complaint is fonnded was fully
considered in the cases of Blate ».
Morgan, 40 Conn. 44, and Btate ».
Thomas, 47 Ibid. 546. The statute
was there intarpreted as meaning a
repitation founded on fact, and as
therefire equivalent to proof, the fact
that liquors were kept for sale, the
probf of the reputation being merely
primd fucie proof that it was well
fonnded, leaving the defendant tha
right to prove, should he be able, that
liguors were not in fact kept by him
for pale. . . . There are many cases
whers primd facie proof of guilt on the

patt of the State is held to be sufficient -
for conviction if the defendant does not
explain away the primd facle case
against him.” )

1 McGuire v. Com., 3 Wall. 387;
State ». Delano, 54 Me. 501 ; Com. ».
McNamee, 113 Mass. 12; Com. v, San-
born, 116 Ibid, 61; State v. Lillard, 78
Mo. 136 ; Boyd o State, 12 Lea, 687.

2 Ben supre, §§ 268 et seq.; Blackwell
v, Btate, 42 Ark. 275, .

3 Pilgreen v. Btate, 71 Ala. 368.

4 Com. v. Greenfield, 121 Mass. 40;
Com. v. McKiernan, 128* Ibid. 41&};
Com. v. Burgett, 136 Ibid. 450, Supra,
§118.
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CHAPTER XXV,

RIOT, ROUT, AND UNLAWFUL ASSEMBLY.

L. UNLAWPUL ASSEMDLY,

Uniawful assembly is an assembly
threatening a tumultuous dis-
turbance of ihe public peace, §
1585,

Ii. Roor.,
Rout is attempt at rlot, § 1536,
IIT. Rior.

Riot iz & temultuous disturbance
of public "peace with mutmnal
unlawful purpose, § 1537,

Muast be mnlawful assembly, §
1588.

Mesting must be likely to inspire
tarror, § 1530,

Riotons tumultzously to assert lo-
gl right, § 1520.-

Riot Act neod not be read, § 1541.

All present and not suppressing
are participants, § 1542, )

Defendant’s purpose may be mate-
Tial, § 1548,

Enough if indiviGuals only are
terrifled, § 1544.

Three or more persons are neces-
sary to constitute offence, §
1545, .

Indictment must contain proper
technical terms, § 1546.
Bystem must be proved in order to
introduce other riots, § 1547,
Order of evidence is at discretion
of court, § 1548,
Force exzcusable in defence of
home, § 1549,
May be conviction of lesser offence,
§ 1550,
IV. A¥ERaY,
Afiray is & sudden free fight, §
1551, .
Quarrelsome words are no affray,
§ 1552,
Otherwise asto wearing dangerous
weapong with violent 1
§ 1553, . ﬂ-nguﬂs‘e
Indictment, mnst contain techuical
averments, § 1554,
V. POWER oF. MAGISTRATE IN Dis-
PERBING.
Magistrate may disperse unlawful
assembly, § 1555,
VI. DISTURBANCE oF MEETINGS,
Bach disturbance indletable, §
13456,

Statutes relating thereto, § 1556 g,

| T. URLAWFUL ASSEMBLY.
§ 1535.” AN unlawful assembly is an assembly of three or more

Unlawful

persons who, with intent to carry out any common pur-

assembly s P08€, assemble in such a manmer, or so conduct them.

AN AfsCm-

il selves when assembled, as to cause persons in the neigh-
ening a tu-  borhood of such assembly to fear on reasonable grounds

multoous

dlsturb- that the persons so assembled will disturb the peace
o .

;u‘;‘iig t‘u.multuousl)_r, or will by such assembly needlessly and
peace. without any reasonable occagion provoke other persons
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CHAP. XXv,]  RIOT, ROUT, UNLAWFUL ASSEMBLY. [§ 1535,

to digturb the peace fuu}ultuously. The mere fact, however, that
an assembly will probably be attacked by parties who object- to 1t,

does not make it unlawful.!

Persons lawfully assembled may become an unlawful agsembly
if they conduct themselves with a common purpose in such a manner
as would have made their assembling unlawful if they had assem-
bled in that manner for that purpoese ; and this has been held to

1 Tun Beatty v. Giltbanks, in London,
1882, 47 L. T. (N, 8.) 194, the defend-
ants, with a conriderable number of
other persoms, forming a body called
the ¢ Salvation Army,’’ assembled to-
gether in the streets of a town for a
lawful object, and with no intention of
carrying aut their object unlawfully,
or by ihe use of physical force, but
knowing that their assembly would be
opposed and resisted by other persons
in such a way as would in all proba-
bility tend to the commiiting of a breach
of the peace on the part of such oppos-
jng persons. A disturbanee of the peace
having heen created by the foreible op-
position of a number of persons to the
asgembly and procesgion through the
streots of the defendants and the Salva-
tion Army, who themselves wmsed no
foree or violence, it was held by Field
and Cave, JJ. (reversing the decision
of the justices), that the defendants
had not been gnilty of *‘mnlawfully
and tumultuously assembling,” etc.,
and could not, thersfore, be convicted
of that offence, nor be bound ever to
keep the peace. It was further ruled,
that knowledge by persons peaceably
azsembling for & lawfal object that
their assembly will be forcibly opposed
by other persons, under circumstances

likely to lead to a breach of the peace

on the pari of such other persons, does
not render soch assembly unlawiol.
Ses, also, Beatty v. Glenister, 51 L. T.
{N.'5.) 301. o

The definition in the fext iz faken
from the Draft Repert of the English

Commissioners of 1879. See article on
“Riot,” Am. Law Mag. for July, 1544;
2 Wegt. L. J, 4%; R. v. Hunt, 1 Buss.
on Cr. 388 ; R. v. Hunt, 3 B. & A. 566;
R. v. Hughes, 4 C. & P. 373; R.v. Birt,
5 C. & P. 154; R. v, Noale, 9 Ibid. 431;
4 Penn. L. J. 31 ; Lambkin ». 8tate, 12
State, 12 Tex. Ap. 341. For an expo-
sition of the difference between unlaw-
fal asgembly and Tiot, see R. v. Eelly,
6 Up. Can. (C. I) 372, whers a con-
viction of riot was set aside on proof
that there was mo overt act of pablic
disorder.

Bir J. F. Stephen thos illusirates the
topio in the text i—

¢ Sixteen persons meet for fthe pur-.
pose of going out to commit the offence
of being by night, unlawfully, upon
land, armed in pursuit of game. This
is an unlawfol assembly. R. . Brod-
ribb, 6 C. & P. 571. The meeting in
this case was in a private houge.

it A, B., and C. mect for the purpose
of coucerting an indictable frand. This,
though a conspiracy, is not an wnlaw-
ful assembly. (Submitted.) Compare
1 fawk. P. C. 515, ‘

¢ A B., and C., having met for a
lawful purpose, guarred and fight.
This, thongh an affray, is not an on-
lawful assembly. 1 Hawk. P. C, 5l4.

i A large number of persvns hold a
meeting to consider a petition to par-
liament, tawful in itself; but they as-
semble in guch numbers, with such &
ghow -of force and organization, and
when asgsembled make use of such lan-
guage us to lead, persons of ordinary
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be the case with disorder got up suddenly though concertedly at a
town meeting,! and at a social assembly for dancing.? In determin.
ing the question of terror, it has been said that the jury are to con-
sider whether rational and firm men, in charge of families, would
have, under the circumstances, cause for anxiety; and in testing
this it is necessary to take into account the hour at which the par-
ties meet, the language used by them, and the acts done. An
unlawful assembly does not in itself involve any overt act. If overt
acts of violénce are attempted, the offence is a ront; if such acts of
violence are executed, the offence is a riot.

II. ROUT,

§ 1536. A routis an attempt at riot made by an unlawful as-
Ront is gembly. Such.prepar.abory_ steps must have been taken
a‘ttgmpt, at as would lead, if carvied out, to a riot. At least thres
riot. persons are essential to constitute the offence.t

ITI. RIOT.

§1587. A riot is the tumultnous distarbanes of the public peace
Riotisan DY 80 unlawful assembly of three or more persons in the
txeculed  execution of some private object.’ If the object be to

tumnltu.

gus dis- overthrow the government, then the offence, if there be
public _adequa.te ‘overt acts, is treason.® If it be to resist a
peace. etatute, but not to overthrow government, then, in the
United States (however it may be in England), the .offence is not
treason, though it may be riot or a high misdemeanor.” The dis-

ﬁnctiqn, as has been seen, between rout and riot is that the first

firmmess and courage in the neighbor- 11 Hawk. P. C. 6. 65, § 1.

GHAP, XXV.]  RIOT, ROUT, UNLAWFUL ASSEMBLY. [§ 1540.

involves an attempt at an unlawful act, the second the commission
of such act.!

§ 1538, An unlawful assemb]y is an essential prereqmslte ;3 but,
as we have seen, an assembly meeting lawfully can be o0y
converted into one that is unlawful, by the concerfed unlawful

. . aspembly.
determination, however sudden, to effect tumultuously
an unlawful purpose.® Hence to constitute a riot it is not neces-
sary that the original intention should have been riotous.*

§ 1539. Tt must be also shown in riot that the asscmbling was
accompanied with some such circumstances, either of
actual force or violence, or ab least having an apparemt }U5*%*
tendency thereto, as were caleulated to inspire people napire
with terror} such as being armed, making threatening
speeches, turbulent gestures, or the like.® If an assembly of per-
gsons be not accompanied with such circumstances as these, it can
never be deemed a riot, however unlawful their intent, or owever
uniawful the acts which they actually commit.” But by proof of
concert to do an unlawfal act, followed by the doing such act so
tamultuously as to strike terror into third parties, the charge of
riot may be sustained.? And hence a “chiavari” has been held a
riot :? and so of a combined movement to go to a theatre in foree
and drown the voices of the performers;™® and of a tumultuous -
disturbance got up in a ball-room, in which violence was threatened
and provoked." As will presently be seen, a using of unlawful
means is in itself an unlawful object, sufficient to comstitute an
unlawful assembly.? '

§ 1540. Even a lawful act may be done in such a violent and
tumultaous manner as to be a rict when three or more are engaged.’®

1 Thid., and see R. ». Vincent, u# sup. 7 Ibid. ; Dalt. ¢, 137 ; State v. Straw,

hood to apprehend a breach of the
peace. This is an unlawfol assembly.
Redford ». Birley, 3 Starkie (N. P.),
79; R. ». Vineent, 9 C, & P. 91.7
Bteph. Dig. art. 71. That consent of
parties whoge Tights are invaded is no
defence, see Banders v. State, 60 Ga.
126. Swupra, § 143,

1 Com. ». Hoxey, 16 Mass. 385.

2 Trittipo v. Btaie, 13 Ind. 360,

8 R. v. Vincent, 9°C. & P. 91.
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5 1Hawk. P.C. e.65,8.1; 1 Rugs. on
Cr. 268 ; Com. ». Armstrong, 1 Phila.
636; Btate v. Connolly; 3 Rich. 357:
State v, Sumuer, 2 Bpear, 599 ; Bolden
o. State, 84 Ga. 361. See Logg v. Peo-
ple; 92 1. 598. "Under Indizna statute,
see Kiphart v. State, 42 Ind. 273, TUn.
der Georgia statute, see Rachels w.
Btate, 51 Ga, 374.

€ See infra, § 1795.

7 Beo infra, § 1796,

¢ State v. Btalcup, 1 Ired. 30. 33 Me. b4,

? 1 Hawk. c. 65, 8. 3 ; State v. Snow,
18 Me. 346; State ». Cole, 2 MeCord,
117,  Supra, § 1636,

¢t U, 8, ». MeFarland, 1 Cranch C. C.

140 ; State v. Snow, 18 Me. 346; Ly- -

coming Ins. Co. v, S8chwenks, 95 Penn.
8t. 89 ; State », Brooks, 1 Hill (8. C.),
361 ; Darst v. People, 51 TIk, 286. Bee
Btate . York, T0 N. C. 86. )

% R. v. Hughes, 4 C. & P. 373.

§ 1 Hawk. ¢. 65, 9. 5.

® Btate ». DBrazil, Rice, B. 2068;
Penns. ». Cribs, Addis, 277 ; Donglass

-z, Siate, 6 Yerg. 525,

‘9 Bankus v. State, 4 Ind. 114,

0 State v. Brazil, Rice, 257.

1 Trittipo ». State, 13 Ind, 360.

8 Fafra, § 1540.

13 Kiphart ». Btats, 42 Ind. 278.
Darst v. People, 51 II. 2868 ; State v
York, 70 N. C. 66.
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No body of men is justified in asserting legal rights by violence ; and
Rivious to & 13Wful assembly becomes unlawful whenever the mem-
tumults-  herg agree to resort to violent and tumultuous measures
ously as- . .

sertlegal  to achieve even a lawful end. If the object, however, of
right. the assembly be lawful, it in general requires stromger
evidence of the terror of the means to induce & jury to return a
verdict of guilty than if the objeet were unlawful ; and it has even
been held that if, for the purpose of abating s public naisance, a
number of persons assemble with spades, iron erows, and the proper
tools for that purpose, and abate it accordingly, without doing more,
it is no riot® unless there be threatening language or other mis-
behavior, in apparent disturbance of the peace.> The unlawful pur-
pose in this case is not the object, but the means used.

§ 1541. It is not necessary, under the English statute, that the
Riot Act Riot Act should be read to constitute a riot. Before the
neednot - proclamation can be read, a riot must exist; and the
beread:  offect of the proclamation will not change the character
of the meeting, but makes those guilty of afelony who do not dis-
perse ‘within ¢ne hour after the proclamation is read.* _

§ 1542. In riotous and tumultuous assemblies, all persons who
All presen 872 present aud not actually assisting in their suppression
tndnot - .may, where their presence is intentional, and where
BUPPress- . . :
iog ure par. 1t tonds to the encouragement of the rioters, be prima
Helpants. facie inferred to be participants ;* and the obligation is
- cast upon a person so circumstanced, in his defence, to prove his
actual non-interference.® Eminently is this the ease when the sheriff
of 3 county, the mayor of a city, or any other known public con-
servator of the peace, has repaired, in the discharge of his duty, to
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the secene of tumult; and there commands the dispersion of the un-
lawful riotous assembly, and demands the assistance of those present
to aid in its suppression. After such proclamation there can be, so
far as concerns persons voluntarily and deliberately remaining, no
neatrals,! And this applies éven to those who leave the scene be-
fore . the riot is consummated, if they countenance any preliminary
movements inciting to the subsequent riotous acts.? DBut there must
be something to imply sanction and encouragement.®

§ 1543. While, however, it would be unwise for the court, in
laying down the law to the jury, to relax the principle _ .
that presence, when operating to sanction and encourage, ;g;;s pur-
implies participancy, it is not improper, should a convie- ve mate-
tion take place upon evidence of presence alone, for the ™ _
court, in grading its sentence, to recollect—to use the pertinent lan-
guage of Judge Daly, on the trial of the Astor Place. riots—that

- % go strong is human curiosity, that even well-disposed citizens are

attracted by the excitement. To courageous minds there is a fascina-
tion in the very presence of danger, and & distinetion must be care-
fully drawn between those who were mere lookers-on and those who
were stimulating and encouraging the riot.”’* And the inference of
consent to be drawn from presence® and apparent encouragement,
may be rebutted by showing that the defendant was in the assembly -
with no purpose common to the rioters.®

§ 1544. To constitute a riot it is not necessary that there should
be actual fright in the public generally. It is enough if
the action of the parties implicated be so violent and {Houeh i
tumultuous as to be hkely to cause fright, and if indi- g:riﬂ are
viduals are frightened.” It is not necessary that any one.
of the defendants should be guilty singly of an indictable offence.?

1 1 Hawk. ¢. 65, 5. 7; State v. Snow,
18 Me. 346 ; State v. Brook, I Hill (8.
C.), 362; Douglass ». Siate, I Yerg.
525. Bes, also, the charge of Judge
King, in 4 Penn. L. J. 33. For distine-
live Missouri law om this point, see
Smith ¢. Btate, 14 Mo, 147,

® Dalt. e. 137, Supra, §§ 97 a, 1410,

* Ibid. Soe State ». Hughes, 72 N,
C. 25; State ». Blair, 13 Rich. 93.
Supra, §§ 97 a, 1428,

¢ R. v. Farsey, 6:C. & P. 81; State
v. Russell, 45 N. H. 83,
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& R. ». Howell, 9 C. & P. 437; Rob-
erts ¢, ("Connor, 33 Me. 496 ; Btate v.
Bugbee, 22 Vi. 32; Com. v, Hadley, 11
Met. 66; Willinms ». State, 9 Mo, 268,
Bee supre, §§ 205 e seg. ; Whart. Cr. P1.
& Pr, §§ 16, 17. BSee provigion in §§

< 454-5 of N. Y. Penal Code of 1882,

8 R.o. Howell, 9 O, & P. 437. See
contra, State v. McBride, 19 Mo. 239,
The Iimitations of this prineiple are
stated supra, § 223, Bee fally Whart.
Cr. PL & Pr. § 16.

' Per King, J., 4 Penn. L. J. 33;
Penn, v, Cribs, Addis. 277; Williams
». State, § Mo. 268; Whart. Cr. PL. &
Pr. §§ 16, 17. '

% R, p. Sharpe, 3 Cox C. C. 288; Btate
». Blair, 13 Rich. 93.

3 Bea R.». Atkinson, 11 Cox C. C.
2688. Supra, § 211.

1 2 West. L. J. {N. 8.3 75.

§ Ihid. U. B. ». Seott, 1 Morris,
143.

8 Thid.

T State ». Boils, 34 Me. 235 ; Darstw
People, H1 I11. 286 ; State v. Alexander,
7 Rich. 5; State v. Jackson, 1 Speers,
13; State v. York, 70 N. C. 66; State
v. Hughes, 72 Ibid. 25.

% Ibid. State v». Blair, 13 Rich. 93;
Eiphart ». State, 42 Ind. 273; Daven-
port v. State, 38 Ga. 184,
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§ 1545. Three or more persons must be concerned to constitute
Threeor LD offence of riot .;‘ -but. it is not necessary to prove any
more per-  previous concert; it is sufficient if they are together, and
BONE necess . - - . . -
sary to appear to act with the same view of disturbing the publie
offenco. peace,® It is no defence, also, that one of three persons
charged as a rioter was not an active participant if he gave to the
others intentional support as an aid® But if several be indicted for
a riot, and there be proof only against one or two, and the offence be
not laid and proved to have baen committed with persons anknown,
all must be acquitted.* DBut if after convietion of four for riot two
die, judgment will not be arrested as to the two.” And there may
be a conviction of a single person of the offence if the indictment
aver and the proof show two other persons engaged.® The mere fact
that other persoms, not co-defendants, were engaged in & riotous
party opposing the defendants, is no defence.? .

§ 1546. The indictment must aver an unlawful assembly as the

Indiciment PrOLIINGry to the riot;® and unlawful acts (. g., breach

CUAP, XXV.] RIOT, ROUT, UNLAWFUL ASSEMBLY., _[§ 1546,

It is not necessary to allege any other unlawful pur- tain proper
pose than that of disturbing the peace ;! nor, if a breach of terms.
the peace accompanied with viclence, and terror produced
thereby, be alleged, are any particular technical words necessary.?
And where there is.no specification of the particular breaches of the
peace committed, it is enough to aver that the defendants unlaw-
fully, riotously, and routously assembled together, to disturb the
peace of the State; and being so assembled did make great noise,
riot, tumult, and disturbance, etc., to the great terror and disturb-
ance of the people, ete.®

“Terror,” however, in lerrorem populi, is esgential to an indict-
ment for riot, unless facts making up a riot are averred; though
without such averment there may be a conviction of an unlawful
assembly .4

“ Force and arms’ need not be used in immediate relation to the
acts of violence commitied, especially when the term is applied to
the rioters assembling.5

must con-  Of the peace, terror, ete.), as its consequent.?

t R. v..Ellin, Holt, 636 ; Com. v, Bd-
wards, 1 Ashm, 46, and cases cited ;
State v. Thackam, 1 Bay, 358 ; Siate ».
Calder, 2 McCord, 462, and cases hera.
after eited o this section.

In some Biates by statute twe are
enongh to constitute the offence. See
Rachele ». Btate, 51 Ga. 374.

? Btate v. Straw, 33 Me. 554 ; State
v, Calder, 2 McCord, 462, See Whart.
Cr. Pl. & Pr. §§ 305, 7556 ; and see su-
pra, § 1388,

% Bee supra, § 211 of seq., 1542 ; State
v. Straw, 33 Me. 54; though it is oth-
erwise when no sueh encouragement, is
given. Biate v, Boott, 1 Morris, 143,

¢ 2 Hawk. c. 47, &, 8; R.v. Seott, 3
Burr. 1262; 1 'W. BlL. 291, 350; R. ».
Sndbury, 1 Ld. Raym. 484; 2 Salk.
6503; Penn. ». Huston, Addis. 334;
State v. Alisen, 3 Yerg. 428; Tarpin ».
State, 4 Blackf. 72; Btate v. Bailey, 3

- Ibid. 209 ; Brazil v. Btate, Rice R. 267;

State v. Pogh, 2 Hayw. 55; State v.

0'Donald, 1 McCord, 532; Maxwell v,
384

Carlite, Ibid. 534; Whart. Cr. Pl, &
Pr. § 305. See State v, Enhlmann, &
Mo. Ap. 587, i

By statute in some Siatez riotons

conduct ixy two persens may constitute

a riot. Dougherty v. People, 4 Bcam.
17%; Rachels ». Biate, 51 Ga, 374.

% R.v. Scott, 3 Burr, 1262; 1 W. Bl
350,

¥ Com. v. Berry, 5 Gray, 93.

¥ Philadelphia riot cases, cited supra,
§ 1543 ; Whitley ». State, 66 Ga. 656.

8 State ». Btaleup, 1 Ired. 30,

¥ R. v Gulston, 2 Ld. Raym. 1210,

Twalve persons were indioted for a
riot and assaulting J. W. The indict-
ment did not conclude én derrorem populi.
Several of the defendanis had been
convieted, and, at the ensuing assize,
at which the remaining defondants
were tried, thers was evidence that
they had jeoined in the riot, bnt there
was no proof of any assault, except in
the words *‘po. se,”’ and * guiity,”

written on the indictment, over the

A bald allegation of only two defendants is fatal® But three
persons need not be mentioned by name as rioters. It is enough if,
in addition to the defendant, there be two or more persons, known
or unknown, alleged to have acted as co-rioters.’

Each defendant may be severally tried.®

names of the convicted defendants. It
was held that this was no proof of an
asspult ag against the present defend-
ants, and that they conld not be con-
victed at common Iaw of the riet only,
ag the indictment did not conclude in
terrerem populi. R.v. Hughes, 4 C. &
P. 373.

And it iz held that if persona are
charged with & riot, and cutting down
fences, and the indictment does not
conclude in terrorem populi, they cannot
on that indictment be convieted at
common law of a riot, but may be con-
victed of an nnlawful assembly. R.»,
Cox, 4 C. & P. 538.

! State v. Renton, 15 N. H. 169.

1 Btate v. Russell, 45 N. H. 83 ; State
v. Langford, 3 Hawks, 381; State ».
Voshall, 4 Ind. 588 ; McWaters v. State,

10 Mo. 167; though ses Whiteside ».

YOL. IL.—2b

People, Breese, 3; State ». York, 70
N. C. 66; State ». Sims, 16 S. C, 486,

3 State v. Brazil, Riee R. 257.

¢ R.v. Hughes, 4 C. & P. 373; R, .
Wooleoek, 5 Ibid. 516; R. v Cox 4 -
Ibid. 538 ; contra, to effect that terror
msy be dispensed with, when rictous
facts are alleged. R. ». Cox, ut sup.;
Com. ». Runnels, 10 Masz, 518; Btate
v. Whitesides, 1 Swan, 88; State »
Bimg, 36 5. C. 486. :

£ Com. v, Rumnels, 10 Mags. 518.
Sea Whart. Cr. PL & Pr. § 271.

€ Whart. Cr. P1. & Pr. §§ 305-8.

T Thayer v. State, 11 Ind. 287 ; State
v, Bgan, 10 La. An. 698; State». Brazil,
Rice R. 267. Supra, § 1645; Whart.
Cr. PL. & Pr. §§ 104, 111. See State
». O’Donald, 1 MeCord, 532. '

8 Whart. Cr, PL. & Pr. § 308; Com.
v. Berry, § Gray, 93.
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§ 1647, Riotous assemblages at independent periods, though
connected with the defendants, cannot be pat in evidence
must be for the purpose of proving dizorderly and illegal pur-
order to tn- Poses on the part of the defendants, unless there be proof
mdel‘_“’:}m_ laid of system.

Order of § 1548. To connect & riot with a particular defendant
::iﬁenea Is the defendant’s presence mmst be first put in evidence 2

2;);1 of though this rule may be departed from when from its size,
general character of the riot should be first proved.s
§ 1549, « An assembly of three or more persons, for the purpose
Forcs ox. . of Protecting the house of any one of their number
cusable in  8gainst persons threatening to break and enter such house,
porenceof in order to commit any indictable offence therein, is not
unlawful.’’* A man is justified in collecting his friends
to protect his house when attacked, and they may even for this pur-
pose use necessary force ;* but it is eaid he canmot in this way
defend his “ olose,” or property other than his house.$

§ 1550. On the ordinary indictment for riot the defendant may be

-and the number engaged, it i3 more convenient that the

CHAP. XXV.]  RIOT, ROUT, UNLAWFUL ASSEMBLY. [§ 1552,

IV. AFFRAY.

§ 1551. Any affray is the fighting of two or more persons in
some public place,! to. the terror of the neighborhood.? Affrar is
Fighting together, as well as fighting one another, will mddé'n
constitute the offence.®* There is & difference between a Eght_,,
gudden affray and a sudden attack. The former implies
reciprocity ; the latter does mot. To the former a public place is
essential, but not to the latter.* The distinction between affray and -
riot is that there may be an affray in which only two persons take
part, while to riot three persons are ‘essential. An affray, also,
implies suddenness and transientness ; a riot is more deliberate and
permanent.’

§ 1552. It is said that no quarrelsome or threatenmg words what-
goever amount to an afiray :* and, with the exception to .
be noticed, that no one can justify laying his hands on some words
those who shall quarrel merely with angry words without d
coming to blows.” To an affray more or less publicity is essential ;
and it has been held that a quarrel, however animated, out of the

On indiet-

convicted of an unlawful assembly ;7 and, when the indiet-

ment for  ment contains the proper averments, of an assault and

riot may be

conviction  battery,® or of any unlawful malicions disturbance of

of desser  another’s rights.?

1 Btate ». Renton, 15 N. H, 168. Hee

" Whart. Cr. Ev. § 32.

- t Nicholson's Case, 1 Lew. C. C.
300, .

3 Bge R. v. Cooper, 1 Russ. on Cr.
406,

4 Draft Report Eng. Commis. 1879,

& 8ee supre, § 502; dnfra, § 1556.
State . Hantley, 3 Ired. 418.

& R. v. Bangor (Bighop), 1 Russ. on
Cr. 388. Bea supra, §§ 95, 502,

' R. v. Hughes, 4 C. & P, 373; R, ».
Cox, Ibid. 638; State ». Brazil, Rice
R. 258; Com. v Kinney, 2 Va. Cas,

886 '

139. See Whatrt, Cr. PL. & Pr. §§ 736
et seq,

§ R, v nggins 2 Past RB. 5;
8housze v. Com., 5 Barr, 83; but see
Ferguson ». People, 90 I1. 510. See
Whart. Cr, P1. & Pr. § 3584,

? Campbell v. Com., 5% Penn. St.
266; #nd see U. B, v. Hart, 1 Peters C.
C. 390; Com. ». Hoxey, 16 Mass. 365 ;
Penn. v, Morrigon, Addis, 274; Com,
v. Taylor, § Binney, 281; Btate v.
Townsend, 2 Harring. 543 ; State K
Jasper, 4 Dov, 323, and cases cited
supra, § 17.

hearing or seeing of any except the parties concerned, cannot be
gaid to be to the terror of the people, and hence is not 2n affray.®

- So a casual quarrel by three strangers in a private field will not

amount to an affray, as the place of the fight must be in public
view ;¥ though it is otherwise as to an inclosure visible from a

! That this must be averrsd and
proved, see infra, § 1552, 1654.

1 4 Black. Com., 144; 3 Inst. 158;
R. v, Hant, 1 Cox C, C. 177 ; Com. ».
Runnellz, 10 Mass. 518; Duncan ».
Gom., 6, Dana, 295 ; Simmons v. Com.,
6 J. J. Mar. 615 ; Btate v. Bimpson, §
Yerg. 356; Wilson ». State, 3 ‘Heist.
378; BState v. Sumner, b Btrob. §3;
but see Childs r. State, 15 Ark. 204,

3 Thompson ». State, 70 Ala. 26.

1 Biate v. Toohey, 3 Rice’s Dig. 104;
1 Hawk. P. C. Curw. ed, p. 514; Taylor
v. State, 22 Ala. 16 ; Carwile ». State,
35 Ibid. 392.

As fo affrays wunder atatutes, see
Com. v. Welsh, 7 Gray, 324: Noe ».

. People, 39 TIL. 96,

§ Ibid.

& O’Neill v. State, 16 Ala. 65.

1 1 Hawk. ¢. 63, 8. 2. Suprg, § 619,

8 Ihid. 5. 2.

9 Skaing v. State, 21 Ala. 21§; Tay-
lor v. Btate, 22 Ibid. 15 ;. -Hawkins,r.
State, 13 Ga. 322; Wilson v. State, 3
Heisk. 278. Sea Btate ». Perry, b
Jones (N. C.), 9, where it was held
that if one persom, by such abusive
language towarda another as is calcu-
lated and intended to bring on a fight,
induoces that other to strike him, he ia
guilty of an affray, though he may be
unasble to retnrn the blow ; and sce
State v. Sumner, 5 Strobh. 53.
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thronged thoroughfare.! Dut the fact that a quarrel began in a
private house does not exclude proof of such beginning when the
fight was continued in a public street.? :
§ 15568, But although no bare words, in the judgment of law,
carry therein so much ferror as to amount to an affray?
But wear- . . .
ingdan-  yeb it secms certain that in some cases there may be an
EAaied affray where there is no actual violence, as where words

Weapons A .
may, with  paturally provoking viclence are used as part of the

violent ian
gunge, suf- milée, or a8 a provocanve and invitation to a fight;
e and where there is terror to the neighborhood. An
indictment for affray may also be sustained where two or more men
arm themselves with dangerous and umusual weapons, in sach a
manner as will natarally cause a terror to the people, which is said
to have been always an offence at common law,’ and is in some juris-
dictions prohibited by statute. For by statute 2 Edw, III. ¢. 8, in
force in several of the United States, it is enacted,  that no man,
of what condition soever, except the king’s servants in his presence,
and his ministers in executing their office, and such as be in their
company assisting them, and also upon a ery made for arms to keep
the peace, shall come before the king’s justices, or other of the
king’s ministers doing their office, with force and arms, nor bring
any force in an affair. of peace, nor go nor ride armed by night or
day in fairs or markets, or in the presence of the king’s justices or
ministers, or elsewhere, upon pain to forfeit their armor to the king,
and their bodies to prison, at the king’s pleasure.””® A man cannot
excuse wearlng such armor in public by alleging that a particular
person threatened him, and that he wears it for safety against such
assault; but it is clear that no one incurs the penalty of the statute
for assembling his neighbors and friends in his own house, to resist

CITAP, XXV.] RIOT, ROUT, UNLAWFUL ASSEMBLY. $ 1565,

those who threaien to do him any violence therein, bbcouse a man’s
house is big castle.! :

As will presently be seen, the wearmg concealed weapons is in
many States indictable by statute.?

§ 1554, In the indictment, ¢ to the terror of the people” must be
averred.® In such an indictment an assault and battery ... .
may be averred and proved, and on it the defendant con- must con-
victed.# But it is not necessary to aver the place in eal aver
which the ¢ fighting” oceurred,® though the place must ments.
be averred and proved to be public, or mmst appear to be pubhc

by implication.® .

V. POWER OF MAGISTRATES IN DISPERBING.’

§ 1555. An unlawful assembly may be dispersed by a magistrate
whenever he finds such an interference necessary to pre- Magistrate
serve the public peace. He i3 not reguired to postpone ;ﬁeﬂﬁ-
his action until the unlawful assembly ripens inte &n Jawful as-
actual riot. For it is better to anticipate more dangerous =P
results, by energetic intervention at the inception of a thireatened
breach of the peace, than by delay to permit the tumult to acquire
such strength a8 to demand for its suppression those urgent mea-
pures which should be reserved for great extremities, The magis.
trate has not only the power to arrest the offenders, and bind them
to their good behavior, or imprison them if they do not offer ade-
quate bail, but he may authorize others to arrest them by a bare
verbal command without any other warrant ; and all citizens present
whom he may invoke to his aid are bound to respond promptly to
his requisition, and gupport him in maintaining the peace.® A jus-

* Carwile v. State, 35 Ala. 392,

‘# Btate v, Billings, 72 Mo. 662.

‘1 O'Nelll v, State, 16 Ala. 65; State
v. Bimpson, 5 Yerg. 356.

4 Btate v. Perry, 5 Jones (N.C) &
Stateo v. Davis, 65 N. €, 298; State »,
Lanier 71 Ibld 288; and as to differ-
ing from text, see Sta.te v. S8impson, 5
Yerg. 356. :

5 In this sense an exhibition of
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violence without blows, but caleulated
to prodice terror, iy an affray. Ibid.
Hawking ». State, 13 Ga. 322, and
eases next cited,

6 + Every one commits 8 misdemeanor
who goes armed in paublic, without
lawful vccasion, in such a manner as
to alarm the public.” 8teph. Dig. C.
L. art. 68, citing 2 Edw, IIl. c. 3.

U Supra, §§ 502, 1549; 1 Hawk. c.
63, 5. 8; Btate v. Huntley, 3 Ired. 418,;
and ses a note on this topic in 1 Green’s
C. R. 481. '

2 Infra, § 1557.

3 An indictment charging that two
persona with force and arms, etc.,
* did make an affray, by fighting,** hag
been held 16 be suficiently certain and
definite. State ». Benthal, 5 Humph.
519. :

t Thompson », State, 70 Ala, 26;
Childs ». State, 16 Ark. 204.

5 HQtate v. Baker, 83 N. C. §44.

§ Archbeld's C. I'. 708; R. v. Hunt,
1 Cox C.C. 177; Staie v. Samner, 5
Strobh. 63 ; State ». Priddy, 4 Huwph.
42%; Wilson ». Btate, 3 Heist. 278.

7 Bee Whart. Cr. PL. & Pr, §§ 1=17.

B 1 Hawk. P. C. ¢. 63, g. 16; Lamb. -
272; Dalt. Co.; 4 Penn. Law J. 31;
R.v Pinney, 3 B, & Ad, 047; 5 C. &
P. 254; R. v. Neale, 5 €. & P. 431.
Infra, § 1684 ; ‘Whart. Cr. P1. & Pr. §§
10 ¢ seq.

In R. v. Pinney, supre, it was held
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tice of the peace either present or called on such an oceasion, who

neglects or refuses to do his utmost for the suppression of such
unlawful assembly, subjects himself to indictment and conviction for
a criminal misdemeanor,! Where, however, a3 was laid down in the
Lord George Gordon riots by Lord Loughborough, and as has been
'held in this country in riots of similar type,* an unlawful assembly
assumes a more dangerous form, and becomes .an actual riof, par-
ticularly when life or property is threatened by the rioters, measures

more decisive should be adopted.

Citizens may, of their own autho- -

rity, lawfully endeavor to suppress the riot, and for that purpose
may even arm themselves ;.and whatever is honestly done by them
in the execution of that object will be supported and justified by the
common law, Iti is the duty of every citizen to make sich endeavor;

that a magistrate, in such cdses, is
bound to do all he knows to be in his
power that ean reagonably be expected
from a man of honesty and of ordinary

prudence, firmness, and astivity, under-
the circumstaness, Mere houesty of

intention is no defence if he fail in his

daty. 1t was farther held in the same
case that it is not a defence that he'

acted upon the best professional advice
that could be obtained; on legal and
military Ppolnts, if his conduét has been
faulty in'point of law. It is troe that
tlio ‘magistrate i5 not bound to head
the special constables, or to arrange
and marshal them, aa ihis is the duoty
of the chief constables. But magis-
trates were held not to be oriminally
anpwerable for mot having called out
special eonstables, and compelled them
tomet pursuant to 1 & 2 Will. 1V, e. 41,
unloess it i3 proved that {nforniation was
- 1a1d ‘beforé them, on oath, of a rict
hiving' coenrred or - belng expec’r.ed
Nér 16 & magistrate chargeable’ With
nbgh'}et of duty for not having oa.l'lad

ottt tie posse comilatus in case of % Tiok,
if he has given tho peopls’ generslly -

- reagonable and timely warning to coms

to his sssigtance. ' Jt- waa held that

when he calls npon #oldiers to attack

» mob and guppreas a riot he is mot
890

bound to go with them ; it is enongh if
he glvea them his anthority. He may
¢all in the soldlers who are subjeots,
and miy act as such i but this should
be done with great cantion. R. v.
Kennst, 5 C. & P. 282, n, He may,
at the time of 4 riot, repel force by
force, before the reading of the proola-
mation from the Riot Aet. R. v Pinney,
W suprd..

To support an indictment against a

person for refusing to aid and assist g

congtable in the execution of his duty
in quelling a riot, it is necessary to
prove—first, that the constable saw a
breach of the peace commitied ; sec-
ondly, that there was a reasomable
necesbity for ealling on the defendant.
for his sssistance ; and, thirdly, that
when duly called upon to assist the
constablo, the defindant, without any
physical impogsibility or lawful excnuse,
reftts&ﬂt.od.oso andmauchacaselt
is no gmupd ‘of defence that from ‘the
aginber of riotars the aingle aid of the
defendmt would hot hive been of any
uas. R.v. Bmwn, C.&M. 314

ttats v, Littlejohn, 1 Bay, 316. In—
Jra, §1588.

T Annnal Register, 1780, 277 ; 9

Peun. Law Jour, 345 ; 4 Ibid. 31,

CHAP, XXV.]  RIOT, ROUT, UNLAWFUL ASSEMBLY. . [§ 1555,

and when the rioters are engaged in the commission of high erimes,
the law protects other persons in repelling them by force.!

v Reap. o Montgomery, 1 Yeates,
419, Wh. Cr. P, & Pr. §§ 10 ef seq.

For forms of md.mtmant Beo Whart.
Precedents, tit. Rior.

In the Edinburgh Review for Octo-
har, 1879 (p. 535), in an article.on the
Draft Code of 1879, we have the foilow-
ing :— )

* 1t The guppesed uncertzinty of the
present law hay worked great injustice
upon those ‘whose duty reguired them
to use foree in order to maintain the
gueén’s peace. A soldier, it hiad been
thought, had the disagrecable alterna-

tive of being punished for disobedience .

of orders if he refused to fire when
ordered by his commanding officer, or
of being tried before a judge and jury
for murder if he did fire and killed
somehody. The unwillingness of the
guardians of peace to take upon them-
gelves responsibility in such eircum-
stancos, however natural, has often
been injuricus to the Btate. In the
Lord George Gordon riots, the military
wore at first supposed o be nsaless, as
they dared, not fire till an hour after
tha Riot .Act had been read; and
Guorge ITL. apd the Attorney-General
Wedderburn have been praised, the
latter for boldly refuting this erroneous
doctrine, and the former for his deter-
mination, a3 chief magistrate of the
kingdom, to see that other magisirates
acted in accordance with Wedder-
burn’s exposition of the law. In the
Briatol riots of 1832, the country was
more excited by the trials of the mayor
and of Colonel Brereton for neglect of
duty than by the riots themselves,
Yet the law as expounded was clear
enongh, The Chief Justice, Tindal, in

c}mrgmg the grénd jury in the Bristol

- case, declared that—

¢ { By the common law, every pnva.tu
individual may Iawfully endeavor, of
hizs own anthority and withont any
warrant or sanction of the magisirate,
{0 suppress a riot by every means in
his power; he msy disperse or assist
in dispersing those who ara dssembled;
he may stay those who are engaged in
it from exzecuting their purpose; he
may stop and prevent those whom he
miy see coming up from jeining the
rest ; and not only has he autherity,
but it ix ks bounden duty, as a good sub-
jeet of the king, to perform this to the
ntmost of his ability. If the riot be
general and dangerous, he may arm
himself against the evil-doers to keap
the peace. Such was the opinion of
all the judges.in the reign of Queen
Elizabeth in a case called the * Case of
Arms,’’ although the judges add that
it would, be more discreet for every one
in such a case to attend and be ssais-
tant to the justices and sheriffs or
other ministers of the king in doing
this.’

** Chief Justice Tindal, approving
this, adds:(—

¢ <But if the occasion demand im-
mediate action, and no opportunity is
given for obtaining the advies or sane-
tion of the magistrate, it is the duty of
every subject to. act for himself and on
his own responsibility in suppressing a
riotona and tumultuons assembly, and
hemay bo assured whatever is honestly,
done. by him in the execution of that
object will be supported and justified
by the common law.,’
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VI. DISTURBANCE OF MEETINGS.

§ 1556, For three or more persons to attempt to break up a
Such i, - meeting, religious or secular, is indictable either as a
turbunce  riot, or as an attempt at riot.! There may be cases,
indictabie, . . . s r s . .

~-however, in which the number joining in the disturbance
is pot large enough to constitute a Tiot, or there may be cases in
‘which it-is desivable, for statutory or other reasons, to prosecute
for the distinctive offence of improperly interfering with the right
belonging to all citizens to meet together for religious or secular
conference. There can be no question that the violent interference
with this right is indictable at common law, and that any conduct
which wantonly disturbs persons so meeting is in like manner in-
dictable.s In some jurisdictions it is made indictable by statute to
disturb any meeting lawfully assembled, under which head fall not
only political and veligious, but social and reform (e. g., temper-
ance) meetings.® Statutes protecting meetings for disturhing
¢ schools” cover private schools ;* but not assemblies for study in
which there is no teacher.® But the statute does not shelter meet-
ings in the streets from the interraptions incident to strest travel®

CHAP. XXV.]  RIOT, BOUT, UNLAWFUL ASSEMBLY. [ 1356 a.

§ 1556 @. Therule that the distarbance by intruders of public or
social meetings is indictable at common law applies, @ g . 0000
fortiori, to meetings for religious worship.! The common ::rl"ft;&g:ous
law offence, however, has been superseded in most juris- )
dictions by statutes -on which the following points may be stated :—2

(1) There is no distinction in this respect as to creeds. No.

"matter how heterodox, in the cyes of the bodyof the community, a

creed may be, those who adhere to it have a nght to mset. without
disturbanee.?

(2) The protection is not limited to meetings in buildings. Camp
and field meetings have the same rights.* Noris the protection
limited to the time the meeting is in actual session. 'Those attend-
ing it are to be. protected, under the statute, in the immediate
vicinity of the place of meeting, whether abiding for church duties,
going or returning; so long a8 any ascertainable portion of the con-

. gregation as such keeps together ® It is otherwise, however, after

the congregation is dispersed, though the disturbance is in the
vieinity of the place of the meeting.®

(3) The congregation, to be under the statutes, must have met
far religious worship. A purely business meeting opened with prayer

1 8ee as to indictment, Howard ».
State, 87 Ind. 68.

2 Supra, §" 17, 1535. State v. Yea-
tom, 53 Me: 125; Com. ». Jeandell, 2
Grant (Ia.), 606; Lindenmuler w.
People, 33 Barb. 548; People ¢. Crow-
ley, 23 Han, 412; Com. v. Dupuy,
Brightly, 44 ; Kidder v. State, 58 Ind.
68; State v.- Cole, 2 M'Cord, 117;
Hunt 7, Blate, 3 Tex, Ap. 116, As to
disturbing theatres, gee 3 West Law J.
(N.B.)75; R. ». Forbes, 1 Cr. & D.
157 Clifford v. Brandon, 2 Camp. 3568.
Ag 1o schools, see Btate v, Gager, 28
Conn. 232.

¥ Bee Com. », Porter, 4 Gray, 476,

+ Btate v. Leighton, 35 Me, 195,

- 8. Btats v, Gager, 28 Conn, 232,

& Hiate v, Shiéneman, 64 Mo. 386,

As disturbances are to be regarded
as wanion and unseemly noiges whose
effect ia to create ‘nproar or excite
laughter. Hicks v. State, 50 Ga. 464 ;
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Hunt v. Btate, 3 Tex. Ap. 116 ¥Fried-
lander v. State, ¥ Ibid. 204. Tt is
enough if only one person is proved to
have been disturbed. Cockrehan ».
Btate, 7 Huniph. 11 ; State v. Wright,
41 Ark. 410. Indietability has been
predicated of speaking without per-
‘misgion in an assembly in which only
designated perbons have the right to
speak ; State v. Ramsey, TR N, ., 448 ;
of violence or mse of words inciting o
violenes by one who has the right to
speak ; Lanocaster v, Biate, 53 Ala. 398;

of brgaking foreibly into a meeting by

one not entitled to attend itz delibera-
tions. Btate ». Yeaton, 53 Me. 125,
And see generally, Com. ». Porter, 1
Gray; 476, as to definition of distarb-
ance. -And it iz no defenee that the
meeting wag withoui legal anthoriza-

tion, Dorn v. State, 4 Tex Ap. 67.

See Ross 5. Btate, 2 Duteh, 224. But

title cannot in this way be tried. Ibid,

does not fall under this head ;7 nor does a * Christmaa festival

1 See People v. Degey, 2 Wheel. C.
C. 135 ; State v. Jasper, 4Dev. 323; 1
Russ. COr. 415. BSee, also, as showing
that this protection extends to all per«
guasions, the striking remarks of Lord
Mansfield in R. . Wroughton, 3 Bur.
1683, .

2 Hee 20 Alb, L. J. 124,

3 That such statutes are constitn-
tional, sea State ». Leighton, 35 Me.
195: Com. v, Porter, 1 Gray, 476;
State ». Gager, 28 Conn, 232; Wright
v. Com., T7 Penn. Bt. 470; State o.
Ringer, G Black{. 109 ; Com. v. Daniels,
2 Va. Ca. 402; Com. ». Jennings, 3
Grat, 624; Bull p. Graham, 1 N. &
M'C. 278 ; Williams », Btate, 3 Sneed.
3: State p. Stubblefield, 32 Mo. 563 ;
Siate v. Edwards, Ibid. 548 ; State ».
Jones, 53 Ibid. 486 ; Statev. Hinson, 31
Ark. 638. As to disturbanes of ** sal-
vation army,’’ see supra, § 15636,

4 Jennings's Case, 3Grat. 624 ; Siate
v, Swink, 4 Dev. & B, 358; Siate v,
Edwards, 32 Mo, 548,

Whether a * temperance camp meet-
ing' is a ' religions assembly’” iz a
question of fact. State v, Norris, 5§ N.
H. 536.

5 Thid. State . Yeaton, 53 Me. 125 ;
State ». Lusk, 68 Ind. 264; State »
Jones, 53 Mo. 486 ; State ». Bryson, 82
N. €. 576 ; Laneaster v. State, 53 Ala.
898 ; Dawson ¢. State, 7 Tex. Ap. 59.
. 6 State v. Lusk, 62 Ind., 264; State
v. Edwards, 32 Mo, ‘548, In Com.
v. Jenmings, 3 Grai. 624, it was
held that the statute covered distor-
bancs of camp meetinga in recesses
while the attendsnts had retired for
the night. But see State ». Edwards,
supra.

T Wood v. State, 11 Tex, Ap. 38.
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for parely social enjoyment.! But the fact that a religions society
meets in part to transact the business of the society does not take
the eass out of the statute? And 2 Sunday-school in session iz a
religious meeting, though the instruction be at the time in sacred
mugic.?

(4) Bond fidenatural peculiarities of worship cannot be regarded
as disturbances of religions services even though consisting of a

gtyle of singing which provokes irrepressible laughter.t Itis other-.

wige with the indulgence in whimsical or insolent action got up for
the purpose of ‘exciting laughter or creating uproar.®

(5) Interference with religious services, or with the ecclesiastical
business of the meeting, even by one who is or has been a member
of the society, is a disturbance, when in violation of the discipline
of the society.® - R

(6) A disturbance, by way of noise, outside of the congregation,
is as much prohibited by the statute as a disturbance inside.”

(7) The indictment should, on principle, specify the mode of
disturbance, as there are various modes of disturbing a congregation
which would not be indictable, and ¢ distarbance” is a conclusion of
law 8 : o ' '

CHAP. XXVI]  WEARING CONCEALED WEAPORS. 1% 1657,

CHAPTER XXVI.

WEARING CONCEALED WEATONS.

Wearing concealed weapons Indictable by statute, § 1557.

'§ 1557. Under the statutes prohibiting the wearing concealed
dangerous weapons in public places the following points reprng

have been adjudicated :— &%:;c;:;x;a
(1) The statutes are constitutional.! indictable
. by statnte.

(2) Wearing weapons openly i3 ‘ot within the pur-

view of several of the statutes, though otherwise under statute of
Edw. IIL c. 83 There must have been concealment,® and thig rust
be proved by the prosecution.* In some States possession is made
primd facie proof of concealment.®” Tt is no defence that the weapons,
when there is mo such exception in the statutes, were only carried
about in the defendant’s own house;® mor that they were to be

1 Layne v. State, 4 Lea, 199.

9 Hollingsworth ¢, State, 5 Sneed,
518,

# 8tate ». Qager, 26 Coumn. 607;

State v. Oskins, 28 Ind. 364; Martin.

v. Btale, 6 Baxt. 234, As to *‘ Balva-
tion -Army," see supra, § 1635,

A Btate v, Linkhaw, 63 N. C. 214;
geo 21 Alb, L. J. 42,

6 State v. Jagper, 4 Dov. 323 ; Siate
v.:-Ramsay, 78 N, C. 48; Hunt ».
ftate, 3 Tex. Ap. 118; Copping w.
Btate, 7 Ibid. 61.

& McLain v. Matlaek, 7 Ind. 525;-

Btate v. Ramsey, 78 N. (. 448;
Lancaster v. State, 53 Ala. 308; see
Cooper v. Btate, 75 Ind. 72.
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Where the statute contains the term
*i wilfal,” it does not cover mere reck-
Ioss disorder. Brown v, SBtate, 46 Ala.
176, See Richardson v, State, 5 Tex.
Ap. 470,

7 Holt v, State, 67 Tenn, 192. Bee
Wollingsworth ».' State, 3 Sneed, - 313 ;
Brown ». State, 46 Ala, 475,

¥ Beo snfra, § 1850 as to avalogy in
cage of “*revolt,’”’ and see Warren w
State; 3 Heist. 269. But see, under
Indians Statute, Howard v, State, 87
Ind, 68.. That a variance between the
disturbance alleged and that proved
may be fatal, see Stata v. Bherrill, 1
Jonea N. €, 508. .

shown a8 curiosities? Where weapons of any ¢lass are forbidden,

t Wright v. Com., 77 Pean. Bt. 4703
Andrews v; Siate, 3 Heisk. 166; over-
ruling Aymette v State, 3 Humph.
154 ; State v. Buzzard, 4 Pike (Ark.),
18 ; Fife v, State, 31 Ark. 465 ; Hails ».
State, 38 Tbid. 564 ; Cockburn v, State,
94 Tox. 394 ; State ». Clayton, 41 Ibid.
410; Nunn v State, 1 Kelly, 243;
State v. Mitchell, 3 Black{. 229 ; Walls
v. State, 7 Ibid. 572; Owen v. State, 31
Ala. 387. Bee Hill 0. State, 53 Ga. 472.
See contra, Bliss ». Com., 2 Litt. 90.
For common law, see supra, § 1653,

£ Supra, § 1553.

B 8ge State . Swope, 20 Ind. 206.

4 Ridenour v. State, 65 Ind. 411;
Smith v. State, 69 Ibid. 140 ; Burst r.

Siate, 89 Ibid. 133 ; Stockdale ». Btate,

32 Ga. 225 ; Jomes v. Btate, 51 Ala. 16;

Barton v, Btate, 7 Baxt. 105, Bee State
v, Johmson, 16 S. C. 187; Waddell v
Btate, 37 Tex. 355. Carrylng in a vest
pocket, in 4 room where there are sev-
eral persons, is a violation of the stat-
uts. Owen p. State, 31 Ala. 387.

E State v. MeManus, 89 N. C. 535.
Sep Btate v, Gilbert, 87 Ibid. 527 ; Zall-
ner v. State, 15 Tex. Ap. 23.

In Tennessos the earrying of weapons,
irrespective of donoealment, is indict
able. Dycns ». State, 6 Les, 681, Par-
tial concealment; Stockdale v. State,
ut sup.; aud occasional concealment
are suftcient to make ont the offence.
‘Washington ». State, 36 Ga. 242,

5 Dyens r. State, w sup.

T Walls v, State, 7 Blackf. 672.
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it is no defence that they were not in a condition to be efficient, as
where a pistol is not in such a state as to be discharged.!

(8) The place must be public, and as such has been considered
8 ball-room ;* a room of common resort where several persons are
collected ;* and, a fortsori, a court of justice.t

(4) The weapons must be carried as arms capable of being
offensively used.®* Whether loaded or not at the time of arrestis
immaterial.® That the weapon was out of order is no defence 7
though it is otherwise when it was ntterly incapable of use.?

(8) When “ travellers” are excepted from the operation of the
statnte, the travel must be of a kind that requires absence from
home on an occasional business trip.? But mere casual transporta-
tion of arms, not for aggressive use, is not in any view within the
statute.® Nor can a-daily passage between home and place of
business be considered ¢ travelling” under the statute ;2 though it
is otherwise with periodical journeys to a market.? The statute
covers the whole period of the journey, including temporary stops.'$

(6) Personal danger, when a defence, wust be shown to have
been reasonably anticipated. But the fact that the defendant has
been informed that he is threatened with violence has been held to
be no defence.® This view, however, cannot be accepted in cases
in which the information proved to have been communicated to the

! Supra, § 182 ; Williams v. State, 61 fying Lockett ». State, 47 Ibid. 42);

CHAP, XXVL.] WEARING CONCEALED WEAPONS. [§ 1657.

defendant was such as would be likely to cause him to believe him-
self in danger.! But the existence of a sufficlent excuse one day
does not impljr the existence of such an excuse the next day.? Nor
does danger in one place jusufy the carrying of such weapons to
anothor place not dangerous ;* nor is habit any excuze.* A danger
that is provoked by the defendant is not a danger under the stante.®

(1) In some statutes there is an exception in favor of police or
peace officers, under which head are included all officers whose rlut.y it
is to maintain public peace or to enforce obedience to process.” The
burden is on the defendant to prove that he was an officer of the
class excepted ;7 in which class private detectives are not included.®

(8) The indictment must conform to the statute, though it is not
necessary o negative exceptlons unless they are part of hhe defini-
tion of the offence, and are in the enacting clause.?

(2) The burden of establishing an exception is on the defence
unless, as is just stated, its negation is part of the case of the
prosecution.® '

(10) It is not necessary to aver the names of the persons terri-
fied by the defendant even when the statute avers “ terror. i
Where the exceptions are not within the enacting clause of the
statute so as to qualify and limit the offence, they must be negatived
in the indictment; bub this need not be done in respect to mere
matters of defence or excuse, though enumerated in other parts of

Ga. 417; Atwood v, State, 63 Ala. 568 ;
and see Gamblin », State, 45 Misg, G58,
1 Owens ». State, 3 Tex. Ap. 444,

® Owen ». Btate, 31 Ala. 387. See
Harman ». Btate, 69 Ibid, 248,

4 Bummerlin v. Biate, 3 Tex. Ap. 444,
As to ‘‘public place,”’ see infra, §§
1465, 1470,

# Paige v. State, 3 Heisk. 198; State
. Roten, 86. N, C. 701; Polk ». State,
62 Ala. 637 ; Carrv. Btate, 34 Ark. 448 ;
State v. Martin, 31 La. An, 848 ; Smith
©. Btate, 10 Tex. Ap. 420 ; Cook v, State,
11 Ibid, 9.

¢ Ridenour », State, 65 Ind. 411.

7 Bearsv. Btate, 33 Ala. 347 ; Atwood
v. Btate, 53 Ibid. 508,

8 BEving ». Btate, 46 Ala. 88,

9 Gholson v, Stato, 53 Ala. 519 (modl-
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Coker v. State, 63 Ibid. 85; Rice w».
State, 10 Tex. Ap. 288. See Burst v.
Btate, 89 Ind. 133 ; Chaplin ». Btate, 7
Tex. Ap. 87.

0 Moorfield v, State, b Lea, 348;
Waddell ». State, 37 Tex. 255; Max-
woll v, State, 38 1bid. 112, That nse
for hunting iz no defence, see State v.
Woodiin, 87 N. C. 526.

It Eclava ». State, 49 Als. 355.

2 Rice v. State, 10 Tex. Ap. 288.

B ITbid. ; Car v. Btate, 34 Ark. 448,

" Ba.lluyv Com., 11 Bugh, 688 ; State
v. Wilburn, 7 Bz'a.xt. 57 ; State v. Bpeller,
86 N. C. 697; Chatteanx v, State, 52
Ala. 388 ; Hardin r. State, 63 Ibid, 38 ;
Carroll v, State, 28 Ark. 99,

B State v. Speller, 86 . C. 637. Hee
Coffee v, Btate, 4 Lea, 245. -

1 Suprea, § 488.

% Baker v, State, 49 Ala. 350 ; Shorter
z. State, 63 Ibid. 129. Bee Bernay v
Btate, 69 Ibid. 233,

* Chatteaux ». State, 52 Ala. 388.

4 Lowis v. State, 2 Tex. Ap. 26.

$ Stroud ». State, 55 Ala. 77. As to
officers, see, fnrther, Gayle v, State, 4
Lea, 460 ; Miller », State, 6 Baxt. 449;
O'Conmor p. State, 40 Tex. 27,

§ State ». Hayme, 88 N. C. 625 ;
Eainey v. State, 8 Tex. Ap. 62; Car-
michael v, Sfate, 11 Ibid. 27. A mag-
istrate whose duty it is to arrest a pri-
gomer i8 an officer in this senge. Mil-
ler v, State, 6 Baxt. 449,

7 Beaseley ¢. State, 5 Lea, T05.

& lorn v, Btate, 6 Lea, 335.

9 State ». Bwope, 20 Ind. 106; State
2. Judy, 60 Ibid. 138; Hill ». State, 63
Ga. 472 ; State ». Carter, 36 Tex. 89;
State ». Clayion, 41 Thid. 410 ; Pickett
v. State, 10 Tex. Ap. 290, Hee Siate
». Maddox, T4 Ind. 105; Whart. Cr.
Pl. & Pr. § 238,

W Leatherwood ». State, 6 Tex. Ap.
266; Wiley v. State, 52 Ind. 518;
Boaseley v. Btate, 5 Les, T05. BSee
Whart. Cr. Ev. § 128, ¢ About his
person’” (the statutory words) includes
arms carried in a basket. Btate v
McManus, 8% N. C. 533.

1t State ». Bentley, 6 Lea, 205; see
Pickett ». State, 10 Tex. Ap. 200;
Leatherwood v. State, 6 Ibid. 244,
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- the statute.! Aggravations in the indictment may be discharged ag
surplusage.?
(11) The burden of establishing an exception is on the defence

unless such exception is one of the statutory limitations of the
offence.®

(12) « About the person,” in the ‘indictment (following the stat-
ute} includes carrying arms in a baskett or in the hand.5

* Whart, Cr. PL, & Pr. 5§ 240 et seg.; Beasloy v, Btate, 5 Lea, 705 ; Leather-
Wiley ». Btate, 52 Ind, 516; State », wood v. Btate, 6 Tex. Ap, 244. Bee
Duke, 42 Tex. 455; Bummerlin ». Whart. Cr, Ev. § 128,

Biate, 3 Tex. Ap. 444. 4 Btate v. MeManug, 89 N, C. 555.
- # Com. 7. Howard, 3Metc. (Ky.) 407. & Woodward ». State, 5 Tex. Ap. 296,

8 Wiley » Btate, 52 .Ind. 516;
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CHAP., XXVIL] COMPOUNDING CRIMES, [§ 1669.

CHAPTER XXVII.
COMPOUNDING CRIMES.

Compounding erime ia agreéing not to | Not necessary that principal should have
prosecute it, § 1559, been eonvicted, § 1560,

§ 1559. CoMPOUNDING & crime is committed by agreeing not to
prosecute it, when the party so agreeing knows it to bave Compound-
been committed.! The offence is complete where a party ingcrimeis
receives money or goods as a consideration for non-prose- ot to pros.
cution.? The bare taking of one’s goods back again, @i~
however, or receiving reparation, is no offence, unless some favor is
shown, or agreed to be shown, to the thief.3 It is not necessary, to
constitute the offence, that the consideration should be received by
the person compounding.* The offence has been sometimes, though
erroneously, limited to compounding felonies. But to agree, for a
valuable consideration, not to prosecute any misdemeanor, is indict-
able at common law, or under 18 Eliz. ¢. 5% which, in the United
States, may be viewed as part of the common law.® But the rule .
does not, under 18 Eliz. ¢. 5, apply to offences cognizable solely

1] Hawk. P. C. c. 59, 8. 5; 4 Blae,
Com. 133. Bee, for form, Whart. Prec.
505, 896 ; and see State v. Duhammel,
2 Harring. 532.

The question of the invalidity of
contracts compounding felonies is dis-
cussed in Whart. on Cont. §§ 483 ef sey.

? 1 Camp. 45; Z2M. & B. 201 ; Com.
v. Cony, 2 Mass, 523; Com. v. Feass,
16 Ibid. 91; Walls v». State, 54 Ind.
561. Bee Butt, ex parte, 13 Cox C. C.
374; 46 L. J. B. 14.

In State ». Henning, 33 Ind. 189, it
was held indictable for an officer to ac-
cept money to influence him in prose-

_suting & crime,

3 R, ». Stone,4 C, & P.379; 1 Hawk,
P. C.c. 59, 8. 7; Plumer ». Smitk, §
N. H. 553. '

4 State v. Ruthven, 58 Jows, 121,

& Johneon ». Ogilby, 3 P. Wims. 277;
Com. v. Pease, 16 Mass. 31, See R, v,
Btone, 4 C. & P. 379; R. v. Daly, 9
Ibid. 342; Brery ». Levy, 1 W. BL
443; R.v. Gotley, R. & R, 84; R. n.
Best, 9 C. & I'. 368; 2 Moed. C. C.
1256 ; Dwighti v. Ellswerth, 8 Up. Can,
{Q. B.) 540. This, however, does not
inclndesuits for penatties. R.w. Crisp,
1B. & Ald. 282.

§ See U. 8. r. Deaver, 4 Crim. Law
Rep. 209, '
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before magistrates,! nor, even supposing that statute be absorbed in
the common law, does it preclude the private settlement of misde.
meanors which involve no offence against the public.2 To facilitate
such settlements, statutes have been passed in some jurisdictions ;3
while in ofher jurisdictions the practice is for the court, in cases of
assaults and cheats, to make settlemont between the parties a basis
on which the sentence is to be adjusted, after advising that such a

settlement be made.* The principle that underlies the cases is this:

The prerogative of prosecuting, in all matters affecting the peace
and order of the State, belongs to the State exclusively; and for
an individual to usurp this prerogative, and to use a prosecution for
private gain, is in itself a criminal offence. To induce a witness to
suppress his testimony is indictable ;> @ fortior: is this the case when
the object is to stifle a prosecution by keeping the offence from the
knowledge of the prosecuting officers, or by withholding from them the
materials of proof; but in prosecutions for offences and cheats not
involving any great offence against the publie, the courts will en.
courage settlements between the parties as less injurious to the public
than Litigation.

§ 1560. On an indictment for compounding a felony, the. record
Not nea of the conviction 18 primdé faeie evidence of the felony,
sary that but not conclusive as against the compounder.® But it
el s not necessary that the prificipal offender should have
bave been hoen convicted to sustain an indictment for compounding

convicted,
the offence.”

1 R. v Crisp, 1 B. & Ald. 282. For ¢ Supre, § 1333.

precedents, see Whart. Prec. 895-6.
- % Bee B. v. Hardey, 14 Q. B. 529,
Keir.v. Leeman, 6 Ibid. 308; Staneel
v. State, 50 Gta. 155.

¥ Bee, in New York, People ». Bighop,
5 Wend. 111 ; in Pennsylvania, Whart.
Cr, P & Pr. §§ 384 ot seq.; in Louisi-
ana, State . Hunter, 14 La. An. 71.

4 Bee 4 Bl, Com. 363; B. ». Rox.
burgh, 12 Cox C. C. §
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¢ Btate v. Williams, 2 Harring, 532;
gee State v, Dohammel, Ibid.

T Peopls ». Buckland, 13 Wend. 592,
To indictmentz for eompounding, the
erdinary rules ag io repugnancy apply.
State ». Dandy, 1 Brev. 385. Under
the Ohlo atatute, it is not necessary for
the prosecution to aver or prove that a
crime bhad besn actuslly committed.
Fribley v. Btate,- 42 Ohio Bt.

CHAP. XXVIIL]

MISCONDUCT IN OFFICE. [§ 1563,

CHAPTER XXVIIL

MISCONDUCT IN OFFICE.

1. Orricea BASED oN NATURAL Law.
Rezponsibility of parent for child,
and husband for wife, § 1565,
Misconduet muet result in expos-
ure of person neglected, § 1564,
Party charged must have means to
discharge office, § 1565.
- Person neglected must be ineapa-
ble of eelf-help, § 1566,
Neglect a substantive oﬂ’ence, &
1567,
II. 3raTorOoRY OFFICES.
1. Drisobedience.
Officer disobeying law 1s indietable,
§ 1568, )
Indictiment must be special, § 1569,
Appointment need not be averred,
§ 1570,
Impeachable officers not subjeet to
indictment, § 1571,
2, Oppresgion, Froud, aadCorruption.
Oppression by officer i2 indictable,
§ 1573.
S0 s frand, § 1572 a.
8o is corruption; § 1572
S0 {8 wsurpation, § 1572 ¢
De facto offieers responsible, §
1572 4. '
Indictment must be speeial, § 1573,
3. Extortion.
Extortion 1s taking money unjustly
by official, § 1574,

Statutes de not ordinarily absorb |

common law, § 1575.

Motives must be corrupt, § 1576,
Act must be complete, § 1577,
All coneorned are prinelpals, §
1578,
How far indictment must be spe-
elal, § 1578,
. 4. Negligenee.
Need be no injury cn.used in cases
of negligence, § 1580.
Nend not he malice in such case, §
Mistake of law or fact no defence,
gisee.
Drunkenness in public officer in-
dictable, § 1583,
And so of neglect of justices fn
< puppressing rlot, -§ 1584,
" And o of municipal neglect in
repair ot roads, § 1584 4.,
ITI. VoruNTARY OFFICES.
Guardians, masters, and keepers
indietable for neglect, § 1586.
8o of officers of ships and railroads,
§ 1586.
8o of inkeepers, § 1587.
Ignorance and want of malice as a
defence, § 15588,
IV. EvIDENCE.
Not necesaary to prove offictal ap-
pointment, § 1589.
Malice and corruption to he infer-
entially proved, § 1580.
V. EESISTANCE TO ILLeresL AcTs oF
OFFICERS, § 1591.

1, OFFICES BASED EXCLUSIVELY ON NATUBAL LAW.

§ 1563. THn first relationships, that engage us, when we take up
the question of penal responsibility for neglect, are those of parent and
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§ 1663.] CRIMES. [BoOK II,

child and of husband and wife.!

In many cases, as will presently

be seen, such responsibility is imposed on those having special charge

t In Febroary, 1880, a caze was tried
in England, which brings into conspicn-
ous prominence the distinctions taken
in the text. The defendant, James
Lewis Paine, was convicted of the mur-
der of a young lady named Maclean,
with whom he was living in illicit in-
tercourse, Miss Maclean, the danghter
of an English officer of high rank, had
been sedueed by Prine, and was placed
by him in lodgings as his wife, a mar-
riage ceremeony being pretended, he,
however, having a wife still alive.
Miss Maclean acquired habits of intem-
perance, which he encouraged, so that
from time to time she took large quan-
tities of spirits, to which her death was
by the medical witnesses attributed.
It was alleged, on the part of the de-
funce, however, that the drink was
administered to her at her own wish;
and the question 4rose, therefore,
whather hig relation to her was such
g5 bound him to proteet her from the
danger to which this habit exposed
her. Omn these points Hawkins, J., in a
charge, marked throughout by great
ability, thus spoke :—

‘i Mere ordinary negligence or want
of care and precaution will not be suffi-
cient. The negligence which will make
the man amensble for the erime of
mwansglaughter must be culpalle, wicked
negligence, and that must be estab-
lished before a jury ean find him guilty
of maunslanghter. 1f that is not made
out, the law does not punizh the man,
He may have been pguilty of want of

care, but unless that is criminal want

ef care, he cannot be convicted. . . .
There must be some active steps taken.
I do pot mean in the shape of action,
but an active step must be taken. If
I were sitting at a table, for instance,
where was a man not under my care,
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and I saw him take up a tmmbler of
poison, I shonld not be guilty of &
crime if 1 did net stop him, becanse [
am under mo obligation to protect a
stranger who chooses of his own {free
will to take his own life. And again,
now, to illustrate the distinetion be-
tween administering and merely sitting
by. Sopposing I were to go to a per-
son and take & tumbler up te him,
knowing that it contained poisen, and
were to say to him, ‘Now, drink this,
it will do you good,” and that man fell
dead in consequence, Ishoald be guilty
of his murder, becanse my active en-
eouragement indueed him fo do that
which possibly otherwise he would not
lave done, When you are considering
whether or not a mwan has induced
another to take that which is deleteri-
ous to him, you mast eonsider the state
and condition of Lealth and mind of
the person npen whom the crime is said
to Lave been perpetrated. Take, for
instance, the ease of a laomatic or an
idiot being indneed to take something
which killed him. Then I will take
another ease—that in which a person
iz so enfeebled that the slightest sug-
gestion will eperate in influencing him
te take that which will kill. In those
cases the person so influencing would be

.guilty of a crime in the eye of the law,

. i« o If sueh a person is in care of
another, and obligation and duty such
as that is cast upon him, it aeems to
me that if by gross, culpable, and
wicked negligence he omits to protect
the person againgt what she could have
protected berself when strong, if that
iz done, and done with the intention to
take life, the attormey-gemeral, and
rightly too, says it is murder; bat if

there is a mere reckless inattention to

wants of the individual, that would be

CHAP. XXVIIL) MISCORDUCT IN OFFICE. [§ 1568.

of others. But the duty of a parent to provide for a bRi??tl;rﬂgf.i's

helpless child, and that of a husband to provide for a parent for.
helpless wife,! lie at the foundation of society, and are 323;,?&“1
wrought up with the law’s chief sanctions.? Tor wife.
The progress of juridigal reasening in this respect is not w:thout
practical interest. According to the old Roman law, the father
wag privileged, under certain circumstances, to kill or abandon hi®
new-born child. One of the first results of the establishment of
Christianity was the enactment, under Constantine, of a law making
the exposure of infants & Parricidium. In A.D. 874, under Valen-
tinian and Valenas, the offence was made capital. < Si quis necandi '
infantis piaculum aggressus sit, seiat se capitali supplicio esse puni-
endum.”® The canon law went still further, placing the rule in its
present shape, by making it penal for those having special charge
of any helpless persons (Languidi) to expose them to bodily suffer-
ing.* This view has been accepted in the modern German codes,?
which make penal the exposure (Aussetzung) of helpless persons,
whether the helplessness result from infancy, sickness, or old age.
Other motives may concur ip the act—the getting rid of 5 child—
the absorption of its patrimony—the alteration of a line of descent ;
but such motives are not necessary to constitute the offence and do
not give it its peculiar type. The offence is complete when the
offender (who has at the time the special charge of the dependent
person) exposes the laiter in a helpless state. The offender must
actually abandon the person so left, and this without the intention

manslanghter, and not murder, in the R. v. Shepherd, 9 Thid. 123: L. & C.
woye of the law."’—~London Times, Feb., 147; R. v, Ryland, L. R.1 C. C. 99;

27, 1880.

The defendant was convicted of man-
slaughter, and wag sentenced to penal
servitude for life.

I Stat. 5, Geo. IV. e. 83, imposes a
penzlty on a hnogband for neglecting to
maintsgin his wife. Adultery on her
part is a defenee to prooceedings against
him under this act. R. v. Flintan, 1
B. & Ad. 227, Bee Govier v. Hancock,
6 T. R, 603; People v. Piper, 50 Mich.
390.

¥ BR. 7. Renshaw, 2 Cox C. C, 285 ;

11 Cox C. C. 569; R. v Cooper, 1
Don. €. €. 459; R: v, Hogan, 2 Ibid.
279; 5Cox C. C. 255; and pee cases
cited supra, §§ 132, 374, 631 at seg. For
statutory prosecutions see Com. v. Bur-
lington, 136 ‘Mass. 438; Shannon ».
People, 5 Mich. 36.

? Bee L. 2 Cod. de infani. expos H
and zee Nov, 153,

¢ . ix. de infantibns et langum‘u
eXpOE.

5 Bee Berner, Lehrbuch, § 178,
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of returning. To sustain an indictment, however, for misconduct of
this class, the following conditions must exist :—

§ 1564, No maiter how gross may be the mismanagement, for
: instance, by a parent of a child, the law does not inter-
ﬂﬁ“’r‘;‘ﬂ pose by way of punishment, unless physical injuries
’:}&";:‘r‘f"‘ ensue. Hrroneous moral and religious teaching, no
how mes-  matter how pernicious may be the consequences, it is not
physical ~ within the province of penal justice to correct. Juris-
U8 Jiction such as this over parental teaching could not be
agsumed by the courts without arrogating to themselves the control
of every household in the land, and destroying both home freedom
and home responsibility. It is different, however, when the neglect
exhibits ‘itself in physical injury to the person thus neglected.
Then (e. g., in case of a child’s suffering from want of food or
clothes through a parent’s neglect) there is a primd facie case for
an indictment,! although, as has been seen,? conscientious error in
this respect may be at common law a defence,

§ 1565, If the parent, however, have no meany to support his
Party children he is not indictable for his omission to do so.3
charged  though where a poor law agency exists, he is indictable

‘must have | .

bad means if he neglect to apply for aid to such agency. The
to dis-

charge the indictment must aver either means in the parent or
ofice. . neglect to apply for poor law aid.*

§1566. It may be that an indictment would lie against a father
Porson for turning out his children as mendicanis on the com-
neglooted  Munity. But in such case he would be indicted as
st bs¥e  vrineipal in a nuisance or cognato misdemeéanor, and not
pableof  for neglect in supplying food and clothes. Whenever

-pelf-help.
¥ the child is capable of obtaining these for himself; then

the father’s special duty, on which alone an indictment can be’

based, ceases.® The person neglected must be helpless, to sustain
an indictment for such neglect.® And a husband is not indictable

CHAP. XXVIIL] MISCONDUGT IN OFFICE, [§ 15667.

for neglect to provide necessaries for his wife if he offer a home
with his father, which the wife refuses on ground of the father’s
intemperance.?

§ 1567. If a parent neglect a child, leaving him without food,
and the child in consequence die, the parent is indict-
able for killing the child? But if the child be rescued, Neglectis

a substan.

“or relieved by other parties, after injury sustained, the tiveof

fence,
parent’s ¢riminal amenability i3 not thereby cancelled. °

Exposmg to physmal danger a helpless person, by those having such
person in charge, is indictable if health be in any way injured.t
But to maintain sach an indictment some overt act of exposure and
consequent injury must be proved.

! Bee supra, §§ 331, 359,

t Supra, § 336.

* R. v. Pelham, 8 Q. B. 959 R. .
Ryland, L. R. 1 C. C. 99; 10 Cox C. C.
569 ; R. v. Ridley,2 Gamp. 650; R. ».
Troy, 1 Cr. & Dix, 556; R. ». Morris,
2 Ivid. 91; RB. v. Saunders, 7 C. & P.

211, :
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¢ B. ». Mabbett, 5 Cox C. C, 339; R.
#. Chandler, Deara. C. . 453; RB. »,
Eugg, 12 Cox G, C. 16.

& See Anon, 5 Cox C. C. 279, anm;
§6 331, 330.

& R. v, Bhepherd, 9 Cox C. C. 123; :

L. & C. 147,

1 Peaple v. Pettit, 74 N. Y, 320.

2 R. v. Bubb, 4 Cox C. C. 455.
Supra, § 335, Bee R. v, Renshaw, 2
Cox C. C. 285; R. v. Hogan, 2 Den,
C., C. 277; R, », Mulroy, 3Cr. & D.
318. That a parent may be in such
cases indicted for asszult, see R v,
Mulroy, 3 Cr. & Dix, 318. Supra, § 631.

3 Bee, however, R. v, Philpott, § Cox
C. C. 140; Dears, 179.

* R. » Friend, R. & R. 20; R. ».
Squira, 1 Russ., on Cr. 80, 678; B.
Ryland, L. R. 1 C. C. %9; 10 Cox C.
C. 569. Bee fully supre, §§ 152-7,
331-354.

Forstatutory offence, see R, v. White,
L.R.1C. G 311; 12 Cox C. C. &3,
As to an maltreatment by gnardians
and overgeers, seo infra, § 1585,

® 8ir J. F. Btophen (Dig. C. L. art.
265) states the 1aw as follows :—

¢ Every one commits & misdemeanor
who, being the parent, or master, or
mistress of any child of tender years,
and unable to provide for itself, refuses
or neglects (being able to do so0) to
provide sufficient food, clothes, bed-
ding, and other mecessaries for such
child, #o as thereby to injure the
health of such child.

““Friend’s Case, R. & R. 20; R. »
Ryland, L. B. 1 C. C. 99, It is neces-

sary to prove actual injery to the
child’s health ; K. ». Phiilpot, Dears.
179, and R. v. Hogan, 2Den. 277; and

that the defendant actually haz, not

merely that he might get from the re-
lieving officer, the means of providing
for the child. - R. '». ‘Chandler, Dears.
453.M

Under the statnte 31 & 32 Viet.,
making penal the exposing of children,
we have the following :—

* B., A.’s wife, living apart from A.,
leaves C., their ¢hild, nine months old,
lying in the road ontside A.’s door.
A., knowing ita position, lets it lie
thers from 7 P. M. #ill 1 A. M. A.'g
mother, I, knowing the child iz there,
and being in her house, acta in the
same way as A, A. has abanidoned
and exposed C., but D, has not, as she
was under no legal obligation o take
charge of C. R. v. White, L. R. 1 C.
C. 311, ' '

* A. gends- B., her ehild, five weeks
of age, packed up in a hamper as a
parcel, by railway to C., B.’g putative .
father, giving directions to the clerk to
be very careful of fhe hamper, and
send it by the next train. The child
reaches C. safely. “A. has abandoned
and exposed B. R. v Falkingham, L.
R.1C.C. 227
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II. STATUTORY OFFICES.
1. Disobedience.

§ 1668. Exeluding from consideration those higher officés of which

: impeachment isthe exclusive mode of penal prosecution, and

‘?ﬁ;;’;;i.’" those cases of which military or naval courts have exclusive

a“{é.ihﬂi“- control, it is clear that when the law imposes on an indi-

vidual a ministerial officé, then not ouly is disobedience

to the requirements of that law in respect to such office indictable,

but an indictment Yes for such wilful or negligent wisconduct ‘in

guch.office as works injury to the pablie, or to an individual.! For

mere error of judgment, however, no indictment lies,? unless for an
act made specifically indictable by statute irrespective of intent.?

! R. v James, T. & M. 300; 2 Den.
C.C.1; 3C. & K. 167; R. v. Tracy, §
Mod. 30; R. ». Reals, 9 €. & P. 481 ;
People z. Nprton, 7 Barb. 477 ; Peaple
v, Coon, 16 Wend, 277 ; Resp, v, Mont-
gomery, 1 Yaat.as 41% ; Cross ». State,
1 Yerg. 261:; State u. Buxten, 2 Swan,
57: Btate ». McEatyre, 3 Ired, _1?1.;
State v. Leigh, 3. Dev. & B, 127; State
v. Maberry, 3 Btrobh, 144 ; Harrold, ex
parte, 47 Cal. 129 ; B, v. Bennett, 21
Up. Can, (C. P.) 238.

, In R..v. Ja.mes, supra, which was an
indictment against s minisier of (he
Church of England for refusing to sol-
emmnize marriage between parties hav-
ing a lawful right to be married by him,
the comviction, according to Sir J. F.
Stephen {Dig. art. 123), ** was quashed
on the narrow ground ihat the parties
did not sufficienily tender themselves
for marriage. The objection that the
offence was only an ecclesiastical ome
was taken, but ne judgment was deliv-
ered on k. A refusal to bury wounld
probably stand on the same footing.
By 1 Edw. VL ¢. 1, it is enacted that
# minigter ‘shall not, without lawful
canse, deny’ (the sacrament) ‘to any

person that will devoutly and humbly
desire it.? -An indittment for such a

- denial would be incongruons and inde-

oent, bpt it is difficait to find any defi-
finite legal ground for saying that it
wonrld not lie.” Bee Jenkins », Caok,
L. R.1-P. D. 80, And as o beglect or
omission of -duties, see forther Houngh
v, People, 756 1M1. 487 ; State v. Fergu-
son, T8 N. C. 187; State v. Hawkins,
77 Ibid. 494. )

A gheriff who refuses to execnte a
eriminal condemned to death commits
a misdemeanor. R.w, Amrobu.s, 2 Ad.
& EL 738,

A coroner who refusea to-take an in-
quest on & body, after notice that it ia
lying dead in his jurisdiction, commits
a misdemennor. 2 Hale P: C. 58.

¢ ITbid. 8ir J.F.Stephen, in his Di-
gest of the Criminal Law, which i »
pummary.of the common law, Iays down
ihe following rules (ATt 119) o “ Every
pablic oficer commiis & misdemeanor
who; in ths sxercise, or under-eolor of
exercising the duties of hig office, does
any illegel act, or abupes any disere-

“tionary power with which he {8 in-

veated by law from an impropsr me-

* Halstead v. State, 12 Vroom, 552.
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§ 15669. In the indictment, the disobedience must be specially set
forth. This must be done by averment of the facts from Indfetment
which the conclusion of law may be drawn. It is not mustbe -
enongh to set forth merely. the conclusion of law.! spectal.

§.1570. Asis elsewhere fully shown,? it is not necessary when an

officer is charged with misconduct Jor the prosecution to Appoint-

prove that he was duly commissioned. . It is enough to ment nced

be
show that he claimed to fill the particular office, he being wverred or

astopped from setting up a want of authority to act. proved

Nor is it necessary. in the indictment to do more than aver that he
acted as officer of the. partlcula.r class, or that he took the effice upon
himself;? one of which averments is essential.* An indictment aver-
ring a due election or appointment, and the taking of the office, has
been held enough.® On an indictment for omission to undertake an
office, however, he may set up that he had no legal authority to do

the act omitted,’ though it is otberwise when the omission is a failure
to perform a duty undertaken by him. ' .
§ 1571. To subject the superior officers of government, upon

whose uninterrupted presence at the helm the safety of

Impeacha-

the State depends, to indictments for misconduet in office; bie officers

not subject

would be injurious to the body politic ; and consequently o mdict-

in such cases impeachment is the sole instrument of penal

tive, the existence of which motive
may be inferred either from the natare
of the act or from the ciroumstances of
the case. But an. illegal exercise of
authority caused by a mistake as to
tha law, made in good faiil, is not a
migdemeanor within this ardicle.” Art.
122. ¢ Every publie officer commits a
migdemeanor who wilfully neglecis to
perform any duty which he is bound
either by common Jaw or by siatute to
perform, provided that the discharge
of such duty js not attended with
greater danger ihan a man of ordinary
{irmness may be expectsd to encoun-
ter.””

Ap to claim agenis, under fad.eral
statute, see U. B. ». Miskell, 15 Fed.
Rep. 138; U, 8. v. Moyers, Ibid. 411.

' State ¢, Shields, 8 Blackf. 151;

. Btate v. Longley, 10 Ind. 482; Dixon

ment.

». State, 4 Blackf. 312; Biate . Jonas, .
19 Humph. 41,

2 Infra, § 1589, thrt. Cr. Bv. §§
164, 833, Infra, § 15724,

? Bee, gencrally, R. » Verelst, 3
Camp. 432; R. ». Horreit, 6 C. & P,
124; R. v. Gordon, 2 Leach C. C. 581 ;
State ». Roberts, 52 N, H. 492; Com.
». Fowler, 10 Mass. 290 ; Com. ». Mc-
Cae, 16 Gray, 226; Nelson v, People,
23 N, X, 283; People v. Cook, 8 Ibid.
67; Btate ¢. Bellers, 7 Rich. 368 ; and
eages cited infra, § 1589.

¢ Com, ., Grove, T Phila. 660,

" B Edge v. Com., T Barr, 275,

§ Olmated v Denris, 77 N. Y. 378;
Com. v. Rapp, § Watts, 114, explained
in Com. v, Grove, 7 Phila. 66¢; People
v. Weber, 89 111, 347.

7 Supra, §131; Btate v. McEntyre,
3 Ired. 171 infra, § 1572 d.
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revision.! This principle applies to the superior executive officers
of government so far as such officers are clothed with discretion, and
are the subjects of impeachment ;2 to the legislature,® and clearly to
the judges of all courts of record, so far as concerns their judicial
as distinguished from their ministerial acts.* Justices of the peace,
however, are subject to indictment for misconduet in matters as fo
which they are not invested with judieial discretion,? when such mis-
conduct is not imputable to a mere error of judgment.® Such is
-aleo the case with regard to merely ministerial officers,” and with
regard to jurors,® and in cases of contempt or corruption. DBut a
ministerial officer is not mdlctable for the malfeasance in office of a

CHAP. XXVIIL] MISCORDUCT IN OFFICE. [§ 1572,

2. Oppresaién, Fraud, and Corruption.

§ 1572, It is a misdemeanor at common law for a public ofﬁcer,
in the exercise or under color of exercising the duties of Ooprossion
his office, to abuse .any discretionary power with which P’I'J. %fﬁcer
he is invested by law, from an improper motive. Insuch jnindiet>
cases the existence of the motive may be inferred either
from the nature of the act or from the circumstances of the whole
case.r Whether it 13 otherwise of an illegal exercise of authority
caused by a mistake as to the law, made in good faith, is hereafter

digcussed.

deputy.?

- ! Bee Barnard’s Trial, opinion of
Grover and Andrew, JJ., pp, 2043-59,
2076; and summary in Am. Law Reg,
for Nov. T883, pp. 814-5.

7 4 Bl. Com. 12, )

As to independence of execntive da-
partment, see Whart. Com. Am. Law,
§§ 512, 513. o

% 8ee Lord Denman’s Life for a dis-
enssion of ihe prerogative of the lagis.
lature in Hansard’s Case; and see Hiss
. Bartlett, 3 Gray, 468 ; Story Const.

+ § 794 ; Porpuson . Kinnoul, 9 Cl. & F.
280. Bat'it is said to be doubtful
whether impeachment lies against a
legislator. See Cooley’s Btory, § 795 ;
Whart. Com. Am. Law, § 399,

" As toimpeachment, see Whart. Com.
Am. La.w § 308,

1 B. ». Webb, 1 W. BL 19; Hoalden
v. Bmith, 14 Q. B. 841 ; R. ». Badger,
6 Jur, §94; Downing ». Herrick, 47
Me. 462 ; Pratt ». Gardner, 2 Cush. 63;
Yates v. Lansing,  Johns, 395 ; People
v. Coon, 15 Wend. 277; Cunmngham
v. Bucklin, 8§ Cow. 178 ; People v, Nor-
ton, 7 Barh. 477 ; Lange v. Betediet,
73 N. Y. 12; State Odell, 8 Blackf,
386; Com. ». Rodes, § B. Mon 171;
Btate v. Gardiner, 2 Mo. 28, See, also,
Bacon'’s Misc. 17; Btory Const. §§
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793-5; 4 Bl Com. 121. Even private
arbitralors are protected. Pappa v.
Rose, L. R. 7 C. I'. 32, 525 ; Tharsis
Co. ». Loftus, L. R. 5 C. P. 1

5 R. ». Borron; 3 B, & Ald. 432 R.
v Bmith, 7 T. R. 80; B. v. Cozens, 2
Dong. 426; R.v. Jones, 9 C. & . 401 ;
Fentimman, énre, 4 N. & Man. 126; 2 A,
& E. 127; R. v. Jomes, 9 C. & P, 401;
Peopla ». Coon, 15 Wend. 277; Peo-
ple ». Norton, 7 Barb. 477; Wilson .
Com., 10 8. & R. 373 ; Resp. ». Mont-
gomery, 1 Yeates, 419; Wallace v.
Com., 2 Va. Cas. 130 ; Com. ». Calla-
ghan, Ibid. 460 ; Com. ». Alexander, 4
lign. & Mun. 522; Jacols v. Com., 2
Leigh, 709 ; State v. Sneed, 84 N. C.
816 ; Btate v. Gardner, 2 Mo. 28.

6 Ibid. R. v. Bishop, & B. & Ald.
612 ; Wallace ». Com., 2 Va. Cas. 130 ;
Jacobs v, Com., 2 Leigh, 709,

? Supra, § 1568. Com. w. Shed, 1 -

Mass, 228; Com. v. Mitchell, 3 Bush,
39; McBride v. Com., 4 Ihid. 331;
Wickersham v, People, 1 Scam. 129,

This was held to be the ease with the
defendanis in tHe Star Ronte Cases,
Washington, 1882-3.

& Penn. ». Keffer, Addis. 290 ; see R,
. Bynen, 2 Bhow, 304.

8 Com. ». Lewis, 4 Leigh, 664,

§ 1572 a. It is also indictable for a public officer, in the discharge

of the duties of his office, to commit any fraud or breach
of . trust affecting the public, whether such fraud or breach

8o is frand.

of trust would bave been criminal or mot if committed against a

private person.?

L Siephen’s Dig. C. L. art. 119, cit-
ing R. ». Wyait, 1 Balk. 380; R. ».
Bembridge, 3 Doug. 327, and 22 Bi.
Tr. 1-159; Bacon, Abridgment, tit.
“Qffice and Officer,” N. State o,
Wedge, 24 Minn. 158, See Wallace v.
Com., 2. Va. Ca. 130, where it was
held indietable for a justice to issue a
warrant without complaing.

The following illnstralions are glven
by Sir J. B.'Btephen :—

A, and B., justices of the peace,
refuse licenses tothe keepers of public-
houses because they refuse to vote as
the justices wish. A.and B.commit op-
pression. R.w. Williams, 2 Burr, 1317.

“A., & justice of the peace, sends
his servant to the house of correction
fur being saucy, and giving too much
corn to his borses. A. commifs ep-
preggion. R. v, Okey, 8 Mad. 46.

‘t A., & justice, acting as such, orders
B. to be whipped, without such proof
or information &8 the law requoires.
A. commitg oppression, 3 Gh.Cr. L,
236."* Hee for further ecases, R. v
Borron, 3 B, & Ald, 432; Siate v. Por-

_ ter, 2 Tread. 694 ; People v. Coon, 15

i

Wend. 291 (not requiring proper
bail) ; Jones ». People, 2 Scam. 477;
Btate » Gardoer, 2 Mo. 23. As to
neglect in suppressing riets, see wfm,
§ 1584,

That a.n honest mizstake in the expr-
cige of jurisdiction, or of ether fune-
tiens, by & justice of the peace may be
a defence, see R. v. Jackson, 1T. R.
653; B. v Badger 4 Q. B, 468. Su-
pra, § 81,

2 Steph. Dig, Cr. L., art. 121, Of this
the following fllustrations are given ;—

f A., an accountant in the office of
the paymaster general, fraudulently
omite to make certain entries in his
acoounis, whereby he .enables the
cashier to rétain large samsof money
in his own posgession, and to appro-
priate the interest on such sums to -
himself after the time when they ought
to have been paid to the Crown. A.
commits & misdemeanor, R, ». Bem-
bridge, 3 Doungl, 327,

* A., a commizsary general of sl.ores
in the West Indies, makes contracts
with B. to eupply stores, on the condi-
tion that B. should divide the profils
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§ 1572d.] CRIMES. ' [Book 1I.

[For Bribery, see infra, § 1858.]

§ 1672 5. Public officers, including justices of the peace, are
- indictablg for corruption if they accept or offer to accept,
&ﬁnﬁﬁn_ under color of office, any money or other benefit calcu-

lated in any way to influence their official course, or any
money or valuable thing which is not due at the time when it is
taken.! Nor is it necessary that any improper act on the part of
the officer should follow. Ttis enough if he corruptly agree to open
himself to improper influence.? Corrupt motive is essential to the
offence,® though passion or party prejudice may constitute corrup-
tion, to which expectation of mdney is not essential.t .

The sale of offices is an indictable offence under 5 & 6 Edw. VI.
¢. 16 ; if not at common law.® And for an officer to assign the fees
of his office to another for a salary is such s sale.t

§ 1672 ¢. Ttis also an indictable offence to usurp an office for

CHAP XXVIIL] MISCONDUCT IN OFFICE. £§ 1678,

and when it exists, not only is resistance to such officer indictable,
but submission to him will be regarded, even after the government he
represented. is overthrown, as excusable, and as protecting him from
prosecution for his conduct in such submission.! Even by such sub-
sequent government his official ‘action, except so far a3 concerns
questions in dispute between the two governments, will be regarded
as valid ;* and, when there is no confliet of government, his action
will e regarded as valid in all matters within his range? It fol-
lows from this that an officer de facto cannot set up want of title to
an indietment for miseonduct.* _

§ 1573, In an indictment against an officer of justice for cor-
rupt misbehavior in office, it is necessary that the aet [ .. .
imputed as misbehavior be distinctly and substantively {:;cnt mi::ft

. . special.
charged to have been done with knowingly corrupt, par-
tial, malicious, or improper motives, though there are no technieal
words indispensably required in which the charge of corruption,

So of the purpose of fraud or imposition.”
usurpa- . § 156724. It has beer already scen that on an indict-

ment for resisting an officer bis title is not at issue when

officers re- it appears that, at the time in question, he was a de facto

officer, ¢. e., the recognized official representative of the

government actually in power.® This is what is called color of title;

with A. A. e0mmits a misdemeanor.
R. v. Jones, 31 St. Tr. 251.” BSee for
offences by federal officers U. 8. w».
Houghton, 4 Cr., Law, Mag. 243; 14
Fed. Rep. 544. Supra, § 1164 q.

1 R. v. Beale, oiled in R. . Gilbons,
1 East, 183; 4 Bl. Com. 139; Com. v.
- Callaghan, 2 .Va. Cas. 460; People =,
Walsh, 65 111, 58; Ballard v, Pope, 3
1ip. Can. (Q. B.) 320. UInfra, § 1858.
As to indictment, see People ». Kal-
loch, 60 Cal, 113.

2 Com. v. Chapman, 1 Va, Cas. 138 ;
Barefield ». State, 14 . Ala. 503 ; State
v, Glasgow, Conf. R. 38. EBee infra, §
1858. To cerruption a noney con-
sideration is not requisite. Any
wrengful influence is in this sense cor-
rupt. R. v. Brooks, 2 T, B. 190.
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3 See cases cited ‘to §§ 1573, 1582.
R. v. Jacksom, I T. R. 663; R. v
Cozens, 2 Doung. 426; People ». Coon,
15 Wend. 277; .Jacobs ». Com., 2
Leigh, 700 ; Boyd v. Com , 77 Va. 62;
Com, ». Rodes, 6 B. Mon. 171.

t R, ». Brocke, 2 T, R. 190.

B B. v. Vaughan, 4 Burr, 2494; R.
v. Pollman, 2 Camp. 229; Hopking v,
Prescoit, 4 C. B. 578; R. v, Charretie,
13 @. B. 447 ; Com. v. Callaghan, 2 Va,

Caas. 460; R. v. Mercer, 17 Up. Can,

(Q. B.) 625; which iz a case of a resig-
nation corrupily proeunred.

s R. v. Moodie, 20. Up. Can. (Q. B,)
389, See, generally, supre, § 1375.

7 Supre, § 18384,
" 2 Supra, § 652,

partiality, and knowledge shall be made.* It is otherwise, however,
as has been seen, in neglects, and in cases where bare acts are made

ndictable irvespective of intent.?

t Supre, § 94 ; Cooke v. Cocke, Phil-
lips, 583 ; Lockhart v. Troy, 48 Ala. 579.

% See Ford v. Burget, 57 U. B. 971.
Supra, § 4.

$ Brownep. Lunt, 37 Me. 423; Com. ».
Fowler, 10 Mass. 200 ; Btate ». Carrol,
38 Conn. 449 ; People v. Cock, 8 N. ¥,
87: Com. v. MeCombs, -56 Penn. St.
436 ; Pool v. Perdue, 44 Ga. 454 ; Dar-
rah ». State, 44 Miss. 769. That title
need not be proved, see supra, §§ 652,
1570; Whart. Cr. Ev. §§ 164, 833,

¢ Infra, §- 1589 ; R, ». Barrett, 6 C.
& P. 124 State v, Goss, 69 Me. 22;
Btate v. McEntyre, 8 Ired. 171; State
v. Oansler, 76 N. C. 442 ; State v. Ma-

erry, 3 Strobh. 144; Fortenberry ».
Btate, 56 Miss. 286, See Burkew, Btats,
34 Ohilo 8t. 79, and ocases cited supra, §
1083 d; infra, §§ 1589, 1617.

6 State v. Small, 1 Fairfield, 109;
Peopie v Coon, 15 Wend. 277;. Jacobs
v. Com., 2 Leigh, 708; Boyd v Com.,

77 Va. 53; State v. Gardner, 2 Mo. 22;
Btate v. Johnson, 2 Bay, 385 ; State v,
Buzton, & Swan, 57, Bes R. ». Hal-
ford, 7-Mod. 193 R. ». Baylis, 3 Bure,
1318. '

¢ Supra, § 88; infra, § 1582,

Where it was slleged that the party
suffered to escape had been charged
with falsely and fraudulently obiain-
ing the signature of a certain person
to a promisgory note, by means of cer-
tain false pretences, withont partiou-
larly deseribing the note, or averring
the gignature to have been obtained
with the intent to cheat or defrand,
ote. ; it was held, thati this being mat.
ter of indacement, the indictment was
wot objectionable in this respect. Peo-
ple ». Coon, 15 Wend. 277, Insncha
ease it must be directly and positively
charged that the offender was dis-
charged without giving sufficient sure-

ties, or sureties in a suffieient sam, for
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§ 1575.] CRIMES, . [BooE 1L

3. Extortion.

§ 1574. Extortion, in its general sense, signifies any oppression

Extortion

by color of right; but technically it may be defined to

istaking  be the taking of money by an officer, by reason of his

money un-

justlypy  office,’ either where none is due,? or where none is yet

an officfal.

ready considered.t

due.® . The offence of compounding crimes has been al-

§ 1575. The summary penalties attached in each State to extor-

Btatutes do 5
. motordi-  remedy.

his appearanee; it i5 not enough to
allege thal the magistrate discharged
the offender upon his finding suretivs
in a small and trifling suw, to wit,
fifty doflars. The offence eannet be
charged argnmentatively or inferen-
tially. Jbid.

. Indictmenta against supervisors, ete.,
for neglects ag to roads, are considered,
supra, § 1473 ; tnfra, § 1584 a.

! That this is essential, see R. ».
Baines, 6 Mod, 192,

In ©. 8. v. Deaver, 4 Crim. Law Mag.
209, the qualifieation, *“for higz own
use,”’ is added. But it would be no
defence to a charge of extortion that

“the object was to give the money to
another.

# Sea People v. Whaley, § Cow. 661 H
Com, ». Mitchell, 3 Buosh, 39.

3 1 Hawk. e. 68, 8. 1; Co. Lit. 363 4;
Btevens ». Rothmel, 3 B. & B. M5;
Com. v. Bagley, T Pick. 279; People =,
Whaley, 6 Cow. 661 ; State v. Maires,
33 N.J. L, 142; Wil]ia,ms v. State, 2
Bneed, 160 ; Cross », State, 1 Yerg. 261,

In Pennsylvania there is an early
case intimating that custom may sus-
tain the demanding of fees in advance
of services. Resp.v. Hannum, 1 Yeates,
71. But see conira, R. v. Baines, 6
Mod. 192; Lincoln v. Shaw, 17 Mass.
410; Com. », Bagley, ut .up, ; State v,
Maires, wt sup., and cases last cited.
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tion have not generally taken away the common law

In State v. Vasel, 4T Mo. 416, aff. Ibid.
444, it was held that 2 constable can-
not lawfully force payment of untaxed
vosts. That a de facts officer is so indict-
able, see Btate v, McEntyre, 3 Ired.
171. That person acting as officer can-
not deny he was such, ses supra, §
1570 ; Whart. Crim. Ev. § 833,

That & railroad company that exacta
an iltegal fare may be, under the New
York statute, proceeded against for ex-
tortion, seec Lewis ». E. R. 49 Barb.
330.

4 Supra, § 1659,

§ Com. v. Bagley, 7 Pick. 279.

In Pennsylvania, by an act of assem-
bly already noticed (act of 21st March,
1806; 4 Smith, 332; Purd. 66; see
supra, §3 25 of seg.), it is provided that
““In all eases where a remedy is pro-
vided, or duty enjoined, or anything
directed to be done by any act or zcts
of agsembly, the directions of the said
act shall be pursued, and no peunaity
shall be inflicted, or anything done
agreeably to the provisions of the com.
mon law in snch cases, further than
shall be neeessary for carrying such act
or acts into effect,” Under this act it
was held, that as & gui fam action was
given to an informer by the fee bill, in
ceses where 2 justice was guilty of ex-
tortion, the remedy at common law was
absorbed. Com. v, Evans, 13 8. & R.

CHAP. XXVIIL] MISCONDUCT IN OFFICE, (& 1577.

ti- mnarily ab.
The muliitudinous statutes on this topie it is imprac narily sb-

cable here to examine. - 'We must content ourselves With mon law.
notieing one or two points of principle.

§ 1576. The taking Illegal fees on the part of a public officer
may often result from mistake. When the statute makes siive |
the bare act of taking an illegal fee indictable, then the rust be
defendant may be convicted, no matter what may have “F-
been his motive.! Bat to extortion at common law, and under most
of the statutes, corrapt motive is essential.? And if there be no
such motive, and the movey be voluntarily given for extra work,
the indictment is not sustainable at common law.® This distinction,
however, is onc of great delicacy, and should be carefully guarded,

lest corruption be sheltered under the disgmise of usage or extra

work.t

Corruption is to be inferred from the facts.®
§ 1577. A mere agrecment, it is eaid, to pay, will not sustain a
charge of extortion.® But if such an agreement might be made the

426. To remedy this defect, an act
was pasged (25th March, 1831 ; Pamph.
211; Purdon, 448) restoring the com-
mon law provision.

1 Btate ». Cutter, 36 N. J. L. 125,
citing Bowman v. Blyth, ¥ E. & B. 26;
R. v. Hall, 3 C. & P. 40%; R. v. Read,
C. & M. 306; Com. ». Bhed, 1 Masgs.
228 ; Cem..», Bradford, 9 Mete. 268.
Sea supro, §5 84, 85, 85 a, 87, whare the
question js discussed on prineciple.

That to ingist on being paid the
fee in advance is extortion, sce R. v.
Harrison, 1 East . C, 382; Com. ».
Bagley, 7 Pick, 279 ; Btate », Maires, 4
Vroom, 142 ; Siate v. Vasel, 47 Mo. 416,
444: Jaeobz ». Com., 2 Leigh, 709,

® Supra, § 85.. Com. v, Shed, 1 Mass.
228 ; Runnells v. Fletcher, 15 Ihid. 526 ;
Lincoln ». Shaw, 17 Ibid. 410; Shat-
tuck » Woods, 1 Pick. 171 ; Com. v.
Bagley, 7 Ibid. 2%9 ; People ». Coon, 15
Wend. 277; Resp.:v. Hannur, 1 Yeates,
71; Jacpbs ». Com., 2 Leigh, 709 ; State
v. Gardner, 2 Mo. 22; BState v. Porter,

3 Brev, 176 ; though see conira, Btate

v. Dickens, 1 Hayw. 106; Btate w
Stotts, 5 Blackf. 460, Henee ignorant
and honest belief that the foe is righs,
as based on nsage, is a defence at com-
mon law, unless snch belief be negli-
gent. Bowman v. Blyth, 7 EL & B.
26; Resp. ». Hannnm, I Yeates, 71;
State ». Cutter, 36 N. J, L. 125.

In Massachusetts, however, it has
been held that usage iz mo defence.
Com. v. Bagley, 7 Pick. 279 ; Linceln
v. Bhaw, 17 Mass. 410. Otherwise un-
der statnte, supra, § 1576,

8 R. v. Baines, 6 Mod. 192; Evans ». -
Trenton, 4 Zab. 764 ; Dutton ». City,
9 Phila. 597; Williams v. State, 2 Sneed,
160; Leeman v. State, 35 Ark. 438.
Bee infra, § 1582, for other cases.

4 The defence of cuztom, as get up in
Lord Bacon’s case, is disenssed with
much acnteness by Macaulay in hia
ensgay on Bacon.

& Infra, § 1580,

% Com. . Peage, 16 Mass. 91; Com.
v. Cony, 2 Thid. 523.
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§ 1580.) CRIMES, [BOOK IE,

basis .of a suit, the law is otherwise.! And it is enough if any
Act must valuable thing 38 received.? No doubt, however, an in.
becom-  complete act of extortion could be indicted as an attempt,
Plete. if there be any overt act provable.?

_ § 1578. The offence being a misdemeanor, all concerned, if guilty
Allcon. - 2 all, are guilty as principals, This rule results from
cerned are the familiar doctrine so often announced, that in mis-
principale  Jemeanors there are no accessaries.t As to the Jomder
of defendants, it has been held that, if there be concurrence in the
extortion, the parties may be joined, though the parts assigned to
each be distinet.® .

§ 1579, The weight of sauthority in England is that the sum
How e stated'in the i.ndict.ment is not material ; proof of a less
indictment S0 Will sustain the indictment.® In several of the United
;’;‘;g:ﬂbe States it has been’ held that the indictment mast aver

particularly the sum received, and how mueh of it, if
any, was the legal charge” But such preeision does not seem to
be necessary in North Carolina.! The term extorswely” suffi.
ciently impKes corraption.?-

“ Corruptly’” need not be averred if it can be supplied from other
' avermenta. :

4. Neglsgeﬂce :
§1580 Neghgence in these charged with specific duties has
been already considered.™ It is tmport.ant. however, to dlstmgmah

1R, Z Burdett, 1Ld. Raym. 148. 160 H Johnson v. State, Mart. & 'Yerg.
-1 R. ». Burdett, supro; State v, Stoits, 129,

§ Bisckf. 460. § State v. Dickens, 1 Hayw. 406.
2 Supra, § 178, . Where an officer is charged with ex-
4 Supra, § 223, tortion, on the ground *that he op-

5 fles R. v, Tisdale, 20 Up. Can, (Q pressively sned out an execution,” it
B.) 272, See, however, Whart. Cr. PL. is necessary that the facts which con-
& Pe. § 303, stitnted the eppression-.shonld be set

-*R. v, Bordett, 1 Ld. Raym. 148; forth in the indictment aud fonnd by
and see B. v, Gillham, 6 T. B, 266; R. the jury. State ». Fields, Mart, &
v. Higgins, 4 C. & I. 247, Yerg. 137,

CHAP, XXVIIL] MISCONDUCT IN OFFICE. [§ 1582.

between an indictment for a crime produced by negligence, and an
indiciment for negligence itself. - To sustain a convie-

tion for a crime produced by negligence, a causal con- }fgﬂybe 1o
nection, under conditions which have been already set cuusedin
forth, must be established between the negligence and ;‘;Z‘]fg‘;iw
the erime.! It is otherwise when the indictment is for

the negligence as a substantive offence. Here the indictment ia
sustainable, if the offence. be so constituted by statute, though no
mischief oceurred from the negligence.?

§-1581. Abschee of malice is essential to the idea of negligence.
Whenever there is malice, negligence ceases, and the ieeg not
offence becomes a malicious misdemeanor.? ~ be malies,

§ 1582. A man who undertakes a public office is bound to know
the law, and to possess himself diligently of all the facts .

Istake of
necessary to enable him in a given case to aci prudently 1aw or fact
and rightly. If he do not, and through mistake of law Do defence.
or of fact be guilty of negligence, he commits a penal offence.
This seems hard law, but it is essential to the safety of the State,
If an officer, enjoying the emoluments of office and wielding ita oc-
castonally vast powers, should be able to plead in defence of negli-

gence that he mistook either law or fact not ounly is there no’

negligence that could be punished, but 1 ignorance and incompetency
wounld be the masks under which all sorts of official misconduct
conld be sheltered. In muuicipal trusts, for instance, to plunder
triumpbantly, it would be only necessary to secure officers conveni-
entlv ignorant and inert. But this the policy of the law does not
permit. It says: ¢ You are bound to know the law and the facts :
and if you lean on advisers or subalterns who mislead you, this is
the very thing for which you are to be punished.” It is necessary
for the State that it should have at its command knowledge and
vigilance in the guardians of its liberties and its treasures. In
those holding public office, want of either knowledge or of vigilance,
resulting in negligence, is & penal offence.* . And, independently of
these views, it is a general principle that wherever the law makes a

.. T People v, Rust, 1 Caines, 131 : State
v. Halsey, 1 Sonth. 324 ; State v. Maires,
33 N. J. L. 142; State v. Coggswell, 3
Blackf. 65. That a variance in de-
seription of the money received may
be fatal, see Garner v. Btate, 5 Yerg.
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-9 Leeman v, State, 835 Ark. 438,

1 Supre, § 1673; R. ». Wadsworth,
5 Mod. 13; R. ». Tisdale, 20 Up, Can,
(Q. B, 272

ut Supra, §§ 125, 1563,

! Supra, §§ 152 e seq.

4 Tbid. 331. Compare casea cited

* Resp. » Monigomery, 1 Yeates, supra, §§ 84-88,
419 ; Btate v, Littlejohn, 1 Bay, 316; 3 Supra, §§ 125 et seq.
State v. Glascow, Conf. R. 38; Com. v.

Mitchell, 3 Bugh, 39; MeBride ». Com.

4 Supra, § 84,
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§ 1584, CRIMES, (BOOK 1.

naked act indictable, irrespective of intent, ignorance as to either
law or fact is no defence.! At the same time, if the indictment
charge 4 negligent ignorance of the law, the defendantis entitled
to an dequittal if he can show that he showed the d1hgence Common
to specialists of "his_class.? And where corrupt motive is essential
to the offence, then, if it can be shown that the defendant acted
honestly and non- neghgently under a claim of right, he is not crimi-
nally responmble.
§1583 Tt is an indictable oﬁ'ence for a public officer volun-
Dranken-  $aTily to be drunk when in discharge of his daties. - No
;:?1:: harm may come to the public from his misconduct, but
oficer in-  he has put himself in a position from which much
dietable.
harm might result, and for 8o doing he is. amenable to

CHAP. XXVIIL]

MISCONDUCT IN OFFICE. i 1585

aid them when resisted in the dmcharge of the duties 1mposed on
them as guardians of the peace.t! »

§ 1584 @ Obstruction  of highways by individuals has been
already discussed.? In England, munieipal anthorities, And 50 of
whether county or parish, have been held-indictable at municipal
common law for neglect in repairing thoroughfares, and iy sopsir
in gome cases & similar responsibility bas been imposed O°f roads
in this country on counties and towns® Whoever, in fact, under-
takes or accepts the duty, may be indictable for 1t8 non.discharge.!
But this liability is in all our States limited and defined by statutes
too numerous and intricate to be here analyzed. Criminal courts in
such  cases, also, are rarely appealed to, the civil remedy being
usually preferred by private litiganta in cases of injury throngh

penal justice.t

§ 1584, From wha.t has been said we reach the reagoning by
And 80 of which peace officers are required to attempt. to suppress
neglect by riots. The law requires. them to be duly active and

officer in

attempting COUTAgeous in maintaining the public peace, and- if they

to spuppress

ey fail in this they are guilty of an offence to which mis-
‘taken views of their own powers, or mistaken views of the
facts are no defence.®. And they aro entitled to call on all citizens to

. 1 Bee supra, § 88,

- 4 Supra, § 85.

2 Bee caseés cited supre, § 1576 ; State
v. h[eDougald 4 Harring. 555 ; Com. o,
Jacobs, 2 Leigh, Y09; State ». Mec-
Doimld., 3 Dev. 468 ; State ». Johnson,
2 Bay, 385; 1 Brev. 155,

1 Penn, ». Eeffer, Addison, 290:
Gom v. Alesander, 4 Hen & Mun.
522 :

&R. v. Pinney, 5 C. & P. 254; 3 B.
& Ad. 947 R. v. Neale, 9 (. & P. 431,
" Resp. v. Montgomery, 1 Yeates, 419 ;
State »v. Littlejohn, 1 Bay, 316. See
supra, §§ 652 a, 1655 ; Whart. Cr. PL &
Pr. 88 5 et seq.

According to Sir J. F. Staphen,
officer is indictable who mneglects to
perform any duty which he i3 bound
either by common law or by statnte
to perform, provided thdt the discharge

416

of such duty is mot attended with
greater danger than a man of ordinary
firmness and activity may be expected
to encounter. Steph. Dig. Cr, L, art.
122.

Of this he gives the followmg illus-
trations :—

(1) A., the mayor of B., neglests
to perform various acts which it was
in his power to do, and which a man
of ordinary prudence, firmness, and
activity might have been e_xpected to
do, in order to suppress rjots in B, A.
iy gmlty of 3 misdemeanor. R, »,
Pinney, 5 C. & P, 254. Supra, §
1555, -

() A., the lord mayor of London,
refrains from meking the proclamation
in the Riot Aet, and from ordering
soldiers to disperse a mob, because he
is afraid to do so—in cirenmstances in

municipal neglect.’ On conviction, the repair of the road may be
compelled as an abatement of the nuisance.®

III. YOLUNTARY OFFICES,

§ 1585. A guardian, master, or keeper of an asylam, who has a
helpless person under his special charge, and neglects to rightly care

which a man of ordinary courage wonkd
not have been afraid. A. commiis a
misdemeanor. R. ». Eennett, 5 C &
P, 282,

1 Supra, §§ 6562 a, 1655,

In R. v. Kennett, supra, it was ruled
that if, on a'riot taking place, a magis-
trate neither reads the proclamation
from the Riot Act, nor restrains nor
apprehends the rioters, nor gives any
order to fire on them, nor makes any
use of & military force under his com-
mand, this 18 primd facie evidencs of
s eriminal neglect of daty in him ; and
it is no answer o the charge for him to
say that he was afraid, unless his fear
arose from such danger a3 would affect
a firm man ; and if, rather than appre-
hend the ricters, his zole ecare was for
himgelf, this is also neglect.

It is not only lawinl for magistrates
fo disperse an nnlawful agsembly, even
when no riot has occurred ; bnt if they
do not de so, and are guiliy of eriminal

voL. IT.—27

negligenoe in not puttihg down any wo-
lawful assembly, they are liable to be
prosecuted for a breach of their duty.

The mode of dispersing an unlawful
assembly may be very different accord-
ing to the cirenmsiances attending it in
each particular oase ; and anunlawfal
assembly may be so far verging towards
a riet, that it may be the hounden duty
of the magistrates to take immediate
steps to disperse the assembly; and
there may be oases where the wagis-
trates will be bound to usé force to dis-
petse an unlawfuol assembly. R. r.
Noal, 9 C. & P. 431.  Supra, § 1555.

t Supra, § 1473, '

3 Hee supra, § 93.

4 Supre, § 1485. As to indictments
for neglect, see supra, § 125. .

& Se¢e the cages in this relation classi- -
fied in Whart. on Neg. §§ 956 o seq. s
and gee State v. Harsh, 6 Blackf. 346.

8 Supra, § 1426, As to indictménis
againgt eorporations, see suprz, § 91. _
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§ 1687.] : CRIMES. [Book 11,

Guardian,  for gach helpless person, whereby the latter is exposed

master, or

kecper, to physical harm, is indictable for the neglect where in-

indictable . 1
forneglect. jury results.

8o of offi-

§.1586, The same reasoning establishes the indicta-

cers of bility for negligenne of gea officers, engineers, conductors,

ships and

railroads,  and. brakesmen of railroads, when such negligence is in
dmcharge of duties specially undertaken by them, and
when by 1t passengers or others are injured.?

§ 1687. An innkeeper who, when he has room in hig houae,-
refuses to receive and duly entertain.a traveller who ten-
dérs a reasonable price for entertainment, is indictable at

8o of ian-
keepers.

common law.® It should, however, be remembered that
this duty is restricted to the entertainment of travellersin inns hold-

L E. v. Bmith, 42 L. 1. (N. 8,) 160;
14 Cox C. C. 398 Supra, § 333; R. z,
Friend, R. & R ¢. C. 20; R, w
Warren, R. £ B 48, n. ; R v Sqmre,
1 Russ C. & M. 50, '678 R. v. Balbb, 4
Cox €. C.455; R v. Marriott, 8 C. &
F. 425 ; RB. v. Pelham, 8 Q. B. 959; R.
v, Port.er L. &C. 394; 9CoxC.C. 449,

" R. v.-Bmith, L & C. 607; 10Cox G C.

-

82; People v, Cowley, 83 N.Y, 464_
8 C., 21 Bun,415; State v. Hawkins,
77 N. C. 494, As o omissions, -see
supra, §§ 152, 169, ' Assanlts in snch
cases are dlscussed supra, §§ 633, 635.
That a master is bound to supply an
appteniice with medical -attendanee,
see¢ R. ». Bmith, 8 C."& P, 153.
Whether he is boand to teke such care

of other servants depends upon the.

exclusweness of his control.” He is
liable if by his own ehgagement the
servant hag no other moeans of relief,
Bmith, Mast. & Ser. 118 ; Wennell v.
Adney, 3B. & P 247 \Clark v. Water-
yaan, TVi. 76.  Supra, §560. Under
Btat, 14 & 15 Vict. e. 11, neglect to pro-
vide sufficient maintenance to adepen-
dent infant, so as to injure health,
made indictable,

¥ See supra, §§ 337, 343, 349, 613.

® Hawk. P. G. 714, 8. 2; R. v. Luel-
' 118

lin, 12 Mod. 445 ; B o, Ivens, 7C &P.

213 ; Fell v. Enight, 8 M. & W 269 ;
Hall ». State, 4 Harring. 132 ; State v.
Matthews, 2 Dev, & Bat. 424; Whart.
Prec 911,912. It is otherwise as 1o
mtruders.  Supra, § 625,

On this pesition, common o the Eng- .

lish and the Roman common law, an

interesting guestion ariges which is

discussed by Bar, in his Lehre vom
Causalzusammenhange, to which refer-
ones has been several tiipes made. An
innkeeper refusez to reccive a guest,
who in congequence is obliged to wan-
der in the woods during sn inclement
night, and finally dies from freezing.

Is there snch a cansal connection be-.

tween. the innkeeper’s act and the
death as to make the inokeeper.re-
spongible for the homicide? The
angwer is-yes, snpposing that the inn
ia the sole houss in the wicinity in
which shelter conld have been ob-
tained ; but not otherwise, And-this
coineides with the view heretofore ex-
presed, that A. I8 only reaponsible for
the death of B. resulting from A.’s
negligent discharge of duty, when on
A, the duty in question was specially
thrown.

CHAP. XXVIIL] MISCONDUCT IN OFFICE. {§ 1588.

ing out to be such.! But an innkeeper is not bound to receive a

person who might communicate disease or cause serions-inconvenience
to occupants of the inn.? :

4 1588. Officers holdmg responsible posts in great business or
social institutions, in which vast interests depend on Tgnorance
fidelity fo official trust, are like statutory officers in and want
this respect, that negligence on their part is justified asa de-
neither by ignorance of law nor by mistake of fact.3 2%
The ‘duties of their office, as well as the necessities of society, re-
quire them to be both well informed and vigilant ; and if they make
mistakes, however honest, they must bear the consequences. If
ignorance were a defence to an indictment against railroad or simi-
lar officers, for negligence, the greater their ignorance, the more
complebe their impunity. The law would, in such case, give a
premium to ignorance and sloth. Whatever good specialists, in
their line, are accustomed to know, this they are bound to know.
And when charged with a violation of the law (as distinguished
from negligence in the application of the law), then 1gnorance of
the law is no defence.®

it is otherwise, however, with voluntary officers, who are legally

clothed with no specific trust, and invested with no fiduciary care
over others, And non-specialists, when charged wnth neghgenee,

1In an English cage, decided in the bar and elaimed to be served with
1877, the evidence was that the defen- refreshments, which the defondant
dant was the proprietor of 2 hotel, refused him, On anindictment charg-
and that attached to the hotel and ing the defendant, as an innkesper,

under the same reof and license, but
with & separate front door, was a bar
in whieh persons easually passing by
oblained refreshments. The prosesu-
tor, who was a near neighbor, had
been in the habit of coming to the bar
with several large dogs, which had
been found an annoysnoe to other
guests; and letters had passed in
which the defendant had objected to
the dogs been brought into the bar,
and the progecufor had asserted his
right to bring them. The progsecator
subsequently, while taking a walk for
pleasure, went with one large dog to

with refosing refreshment to the prose-
cntor, it was ruled that ha conld not be
convicted : first, because the refresh-
ment bar wag not an inn; secondly,
becanse the ‘prosecutor was mnot a
traveller ; thirdly, becauwe, had it
been otherwise, the defendant had
reasonable ground for his refuzal. R.
% Rymer, L.R. 2 Q. B. D. (C. C. R.)
136; 13 Cox C, C. 378,

¥ Supra, § 1436,

® Supra, §§ 84 ef seq.

4 Supra, § 87.

% Supra, § 84.
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§ 1591.] CRIMES, [BoOK 11

are only liable for the lack of such knowledge and diligence as ig
common to non-gpecialists of their class.!

It need scarcely be added that in no prosecutions for neglect is
want of malice a defence. As has been shown, one of the condi-
tions of negligence is want of malice.

IV. EVIDENCE.

§ 1589. It is enough, as already shown, to prove that the person

Not neces-

charged with misconduct in office held himself out to be

eary to an officer of the character deseribed in the indictment.

prove offi-

cer’s com- 'The reason is twofold: first, his pretension to hold the

mizeion.

office is an admission that he i3 such an officer; and,

secondly, he is liable, even though an wsurper, for mmconduct in

Malice and

the office thus wrongfully assumed.?

corrption . §. 1690, Malice, corraption, or- evil intent, when es-

to be infer-

ol sential to the case, may be mferred 85 presumpt.lons of

proved, = fact, from the evidence.t

¥. REBIBTANCE TO ILLEGAL ACTS OF OFFICERE,

§ 1591. To_ what extent illegal acts'of officers can be resisted by
individuals has been already incidentally discussed.®

1 Supra, §% 87, 125,
3 Supra, § 125.

L] Sspra, § 1570 1572d mfra,
1617; Whart. Crim. Bv. §§ 164, 833.
Bee, as sustaining this peint, R. ».
Borrett, 6 C. & P. 124; Com. ». Fow-
ler, 10 Mags, 200 ; People v. Cook, 4
Belden, 67; Btats ». Perking, 4 Zab.
4095 Com. ». Rupp, 9 Waitts, 114;
State v. Hill, 2 Bpear, 150 ; State v.
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Maberry, 3 Strebh. 144 ; Btate v. Cans-
ler, 756 N, C. 442; State v.. Long, 76
Ibid. 254; thongh gee, in Sume respects
qualifying above, Btate v, McEntyre, 3
Ired. 171.- :

4 People v. Bogart, 3 Parker C. R.
143, Supre, § 15%0; Whart. Crim.
Ev. §§ 6-18, 23, 734, -

¥ Supra, § 646.

" CHAPTER XXIX.

LIBEL.

I Dnrm'ron Lmn.s. . |
" A defamatory libel Is-a publiea- )

tion caleulsted to m.sult or

infure the reputation of any

person, § 1584

‘Test of -Injury is provoeatien to P
wrath or exposmre to publie.| .

- hatred or ridicule, § 1595,

- Hence jmputation of erime 8 i1

libel, § 1596,

‘And so of reflecting on rmm .

professionaily, § 1507, .
And zo of whatever is the sub-

ject of civil action without |

special damage, § 1598,

- And 8o of villifying deeeased.

persons, § 1589,

Unconseions and helpless per-
song are thue protected, § 1601.

Corporations may proaecute for
libel, § 1602,

Unwritien words -not usually
Hibels, -§ 1603, S

Bat otherwise ga to picturea or
signs, 1604

II. BLARPHEMOUR LIBELS.

Blasphemy indictable at com-
mon Jaw, § 1608

I, OBscENE LiBBLS.

Obseenity Indictable at common
law, § 1606.

Philanthropic or sefentifle intent

no defence, § 1607,
Procuring obscene print for dis-
tribution is indictable, § 1608,
Obacentty need not be fully set
forth, § 1609.

IV. SEpiTrovs LIBELs.

Libelz almed malicionsly at the
exiatence of government fn-
dictablae, § 1611.

8o of libels on execmilve, § 1612,

~ 8o of libels on foreign powers,
-§ 16124

-_ 80 of hbc!a on.leglslature, §

1813,

" _Beof libels on conrts, § 1614.

_ Beditlond words may be indiet-
”Prmmf omcar prosecuting necd
eYtok pﬁhﬂe his appolntment, §
. 11}1'2.
Punur.:umn. o
To b Beed by ‘third person, §
1618.
. When. libsl - is sciled, intent to
provoke breach of peace must
- ba tharged, § 1619, -
. Venue rray be in places-of mail-
ing or of delivery, § 1630,
Post-mark may be evidence of
mailing, § 1621,
Selling is publiestion, § 1622.
* Tnstigator ie principal, § 1623.
Printing not per ae pnb]ica.tion,
-§ 1634,
Circalation proof of puhllca.ﬁon,

. § 12, ;
. Of - non-obtainsble Tihel parol
proof is admisaible, § 1626.

Master responsible for servant,
' § 1627.
Admissions may prove libel, §
1628, )
Corporations may be indicted for
libel, § 1628 a.

Y1, WiaT COMMUNICATIONS ARE PRIV-

ILEGED.

Bond fide confidential eommuni-
‘cations are privileged, § 1629.

Meddlesomeness fs the test, §
1630,

Master’s charscter of gervant. {8
privileged, § 1631,

421



§ 1594.] CRIMES. [®ook 11

Bo of boné fids eommunications
by directors and members of
companies, § 1632,

80 of boné& fide business publica-
tiona, § 1632 a.

B0 of bond fide communieations
by commercial agvencws, §
1638.

8o of legielative proceedings and

. epeeches, § 1634.

80 of official reports, § 1635.

Bo of communications to electing
or appointing power, § 1636,
B0 of professional puldications

by couneel, § 1637.

8o of evidence of witnesses on
trial, § 1638,

80 of legal proceedings, § 1639.

fo of criticiem of public abuse

or wrong, and of Hterary and |

artistic criticlsm, § 1640,
Bo of discipline by voluntnry B0
cietices, § 1641,

80 of publicationa.in legitimate |.

self-defence, § 1641 a.
Question of privilege for conrt,
§ 1642, o
VII. TRUTH, WHEN ADMISSIBLE.
-At common law trath i& no jus-
tification, § 1648,
Otherwise 'when purpose tas hon-
est, to disprove mallce, § 1644,
Under statutes truth admissible
on conditions, § 1644 a.
Truth no defence when publica-
cation is malicions, § 1645,
Justification must be as broad as
charge, § 1646,
Commeon rumor no justifieation,
§ 16847, '
VIII. MALICE, HOW PROVED AND BE-
BUTTED.
Malice need not be special, §
- 1648,

Publisher not excused by fgno-
rance of contents, § 1649,
Question of malice 18 for jury, §
1650,
Other libels admissible to prove
system, § 1651,
‘Whole publication admissihle, §
1652,
No defence that Lbel was a joke,
+  §1653.
Counter eyidence of good motive
inadmissible, § 1654,
IX. INDIOTMENT.
Publication must be a.verred §
1655.
Lihelious matter must be g-lven
. exactly, § 1656,
Indictment must profees to do
8o, § 1657,
. Authorehip must be merred §
o 1858, .
Libelious matter mupt be charged
to rélats to prosecutor, § 1659,

- Innuendoes can interpret but not

enfarge, § 1660,
Their trath i& for jury, § 1861,
Unobtainable or obseene libels,
§ 1662,
X, VEuDIOT.
“ GQuilty of publishing only” is
tngufficient, § 1663,
X1. THREATERING LETTdns ; BLACE-
MATLING.
Extorting money by threatening
lottars indictable, § 1664.
Letters may be explafned by pa-
. Tol, § 1665,
Matertal facts must be averred,
§ 1666, '
Threats to destroy and kill in.
dictable, § 1666 q.

I. PEFAMATORY LIBELS.

§ 1694. A pEPaMATORY libel is matter pubhshed without legal
Defams.  Justification or excuse, the effect of which is to insult
tory libel  the person | of whom it is published, or which is calen-

{s a publi-

cation cal-  Inted to injure the repatation of any person by exposing
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him to hatred, contempt, or ridicule. Such matter may culated to

{usult or

be expressed either in words legibly marked upen any injure the
substance whatever, or by any object signifying such “;P“t‘"“‘m

any

matter otherwise than by words, and may be expressed person.
either directly or by insinuation or irony.!

Libel is a erime at common law® A prosecutlon for libel is not
to be regarded as a private action subject to compromise b_y the par-
ties, but is under the control of the State.? _

§ 1595. The meaning of defamatory,” when applied to indi-
viduals, is the point next to be considered ; and it may
be generally said that defamation, in this ‘sense, is con- 5~
fined to. that which (1) is provocative of wrath; or, provoca- -

Test of

tion o

) exposes to public hatred, contempt, or ndwule wrath or

EXposure

Hence it is defamat-ory to publish that of another which to putlic

hatred or

will put him, supposing him to obey the impulses common g, .0,

to men under such circumstances, in a condition of mind

which is Tikely to result in a breach of the peace. And even sup-
posing there be no danger of any such action on his- part, it is defa-
matory to expose him to public hatred, contempt 5 or nd:cule The

1 This ig substnntially the definition
given in the English Draft Commission
of 1879, ‘Ses, also, Steph. Dig. Cr. L.
arf. 267,

¢ State v. Burnham, 9 N, H. 34;
Com. » Holmes, 17 Mass. 336, 338;
Com, v. Ktecland, 20 Pick. 206, 232;
State ». Avary, 7 Co:un 268 ; 3 Bwift's
Dig. 340,

& R. v. The World, 13 Cox C. C. 305.

4 See 2 Stark on Slan. 210,

% Churchill v. Hunt, 2 B. & Ald,
686; 4 Taunt. 355; Maecgregor v.
Thwaites, 4 D. & R.695; 3 B. & C.
24 : State v. Atking, 42 Vi, 262; Btate
z. Spear, 13 R. L. 324 ; Sieel ». Bouth-
wick, 9 Johns, 214; Barthelemy .

People, 3 Hill (N.Y.), 248; Btate 0.

De Long, 88 Ind. 312, -

In R..v. Hollon, 12 Lea, 482, the
conrt anstained an indiétmel_li againzt
H. for libelling B., the indictment al-
leging that H. wrote and sent in B.’s

. name & libelloua letter to R.

% 2 Wils. 403; B. v. Kinnerglay, I
W. Bl. 294; Crowe v. Poople, 92 Il
231; State v, De Long, 88 Ind. 312;
State v. Farley, 4 McC. 317; Btate v.
Hendergon, 1 Rich. 180; but see Peo-
ple v, Jorome, T Mich. 142,

An indictment will lie for all words
spoken of another, which may have
the eﬂ’ect of excluding “him from soei-
ety; as, for instance, to chiarge him
with baving an infectious disease, such
as leprogy, the venereal disease, the
jteh, or the like. Com. Dig. Action on
the Case for Defamation D. 28, 29, F.
11, 1%; 2 Borr. 930. PBut charging
him with having had a contagious dis-
ease is net actionable; for, as thia
relates to 2 time pasti, it is no reason -
why his society should be avoided at
present. - 3T, R. 473 ; Btevens v. Hay-
den, 2 Mass. 406; Bloss r. Tobey, 2
Pick. 320; Allen v. Hlll.man, 12 Ibid.
10t

Oun the same principle, to charge a
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§1595.) ORIMES. [BooX. 3I.

remedy; of information, however, should only be applied in.cases
where the wrong is of so flagrant a character as to make a eriminal
prosepution necegsary -on publie grounds. ¢ The court,” says
Hawkins, in a passage adopted.in 1884, by Lord Coleridge,! * will
not- grant this extraordinary remedy by.information, nor should. s
grand Jury ﬁnd an indictment, unless the oﬂ‘ence be of such. sngnal

woman with hbldmous habita, and “A; will not pla.y the fool or the
with tempting another to commit adul- hypocrite . (meaning that he would)
tery, is libelloms. State v Avery, 7 1 Hawk. P, C. 543,

OHAP. EXIL.] LIBEL. k] -1598.

enormity that it may reasonably be construed to have a tendeney
to disturb the peace and harmony of: the,community. .Insuch a case
the .public are . justly placed in the character of an offended prose-
outor to vindicate the common right-of all, thongh violated only in
the. person of an individual ; for the. malicions puyblication of even
truth itself (this was written when truth could.not. be pleaded to an
indictment) cannot, in true policy, be suffered to interrupt the tran-

villity of any well-ordered society.”
! §15y96 An indictment, ¢ fortiori, will lle for all worda spoken

Conn, 268,

It Iiag evem beemn held iibellona to
charge a man with inzanity ; R. v.
Harvey, 2 B, & C. 257; and to call a

woman a hermaphrodlte. Malone v.

Stewart, 15 Ohio, 318. So it is libel-
lous to-publish of one, in his capacity

of 4 juror, that ke agreed with another ..

juror to ‘etake the decision of the
amount of damages to be given ina
cause, then under their eongiderition,
upon a game- of dranghts. - Com, v.
Wright, 1 Cush. 48; R. o, Splller, 2
Show,. 205, .. . -

To cha.rge a mtuan w:th actmg, ina
nominating eonvantlon, undet the in.
fluence of a bribe, is Tibellous ; Hand
». Wintori, 38 N, J..L. 122; and so
with ¢harging jurors. with doing “in-
Jualice 10 their oaths ;"* Byers v, Mar-
tin, 2 Col. T. 605; ‘and so with charg-
ing & party with engrafting silver ore
in & rock, in order to cheat in awining
adventure, Williams z, Gedkin, §
Daly, 499

It iz no defence that the defendant
etates that he 4i@ not beliave the atory,
Com, v. Chambers, 15 Phila. 415.

8ir J. F. Btephen (Dig. C. L. art. 268)
gives the following instances of de-
famatory matter :—

“ A question suggesting that illegiti-
mate children were born and murdered
in anunpery. R.». Gatheroole, 2 Lew.
C.C, 937

“ A, adds to his other,vices ingrati-
tude. Cox v. Lee, L. R. 4 Ex, 284,
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‘¢ A. has the itch, and smells of Lrim-
stone.- Villars v, Morristen, Holt, 216.

*1 think,” says Bir J. F. Stephen,

it nght under apecla.l clmum.sta.nces,
be a libel to say of 'a person a thing
apparently quite inoffensive. Suppose,
for instance, a man wrote of another,
his nams is A., wesning that his real
name I8 A., and that the nawme of B.,
by which he passed, was falsely as-
gumed, wonld not this be a libel 777

In Gregory v. R., 15 Q. B. 957, the
Court of Excheguer Chamber held the
following words sufficient to maintain
an indictment for libel @ ¢ Why should
T. be surprised at anything Mrs. W.
does? If ghe chooses to vniertain B.
(the prosecutor), she does what very
few will do; and she ia of conrse at
llberty to follow. the bent of her own
inclining, by inviting all infatoated
foreigners who crowd onr streets to her
table, if she thinks fit.,”” Where a
placard wae posted np to the following
effect: “‘B. Oakley, game and rabbit
destroyer, and his wife, the seller of
the same in eountry and town.”> Quain,
7., ruled that this was not primé facie
libellous; and as thera was no fnnm-
endo showing that it charged an indict-
shle offence, or that it related to the
calling of the pmeouwr the learned
judge quashed the indietment. R. ».
Yates, 12 Cox C, C. 233, cited Roscoe’
Or. Bv, 869, -

1 R. v. Labonchere, 50 L. T, (N. B.)
181; 15 Cox C. C. 416.

of another which impute to him the commission of gome’

Hence Im-

crime punishable by law, such .as high treason, murder, putation
or other felony (whether by statute or at common law); of crime
forgery, perjury, subornation of perjury, or other misde-

meanor.!

§ 1597, Itis mdmtable, also, to assist in a pubhca.tmn which may

impute incapacity or dishonor to a. man. in his teade or

Axnd so of

livelihood ; ag, for instance, to call a tradesman a bank- [ oac.ii o

on & man

rupt, a physician a quack, or a lawyer a knave, or the onsmen
like ;? or to charge a public officer with indictable mis-. or liveli.

conduct.?

hood.

§ 1598. .Wha.tever, if made the SubJeCt of cml aétion, wonld be

considered libellous without laying special damage, is in-

And =0 of

dictable in g criminal eourt; and by this test, therefore, whatever

ig the sub-

the law of libel, as expressed on actions for damages, is jock of
brought to bear on criminal prosecutions There are c¢ivil action

withont

cages, however, in which an action would not lie without spectal

Iaying special damage, in which, nevertheless, an indict-

damage.

ment ig good. - Thuas, for instance, if & man write or print,-and
publish of another, that he is a scoundrel,® or villain,? it is a iibel,

' Com. Dig. Action on the Case for
Defamation, D. 1-1¢, F. 1-7, 12-18;
Wonson ». Sayword, 13 Pick. 403;
Walker v. Winn, 8 Mass. 248; Chad-
dock ». Briggs, 13 Ibid. 248 ; Miller ».
Parrish, 8 Pick, 384; Gay ». Homer,
13 Ibid. 535 ; Hotchkiss ». Oliphant, 3
Hill (N. Y.), 510; Stillwell ». Barter,
19 Wend. 487 ; Nash. v. Benedict, 25
Ibid. 645 ; Cramer v. Riggs, 17 Ibid,

209 ; Smith ». Siate, 32 Tex. 534. And

as to charging a public officer with
corruption, Com. v. Damon, 136 Maga.
442, _ .

% Finch L. 186; Com, Dig. D. 22-27,
F.9,10; 2 Stark. (N. P.) 245, 297, -
B State v. Do Long, 88 Ind. 312; State

v. Lyon, 83 N. C. 569.
4 2 Stark. on Slander, 120.
6 J’Angon v, Stnart, 1 T. R. 748,
& Bell #, Stone, 1 B, & P. 331; B. 2.
Pownell, W. Kel. 65; but see B. v
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. and punishable as such; although in such cases a civil suit might
not lie without special damage 1
§ 1599. Writings vilifying the character of persons deceased are
libels, and may be made the subject of an indictment ;2
ﬁﬁgf;’g"f but the indictment in such-a ease muat charge the libel to
deceassd  haye been published with a design to bring contempt on
PO the family of the deceased, or to stir up the hatred of ‘the
people against them, or to excite -them to & breach-of the peace,’
otherwise it cannot be sustained.*-
§ 160¢. The Roman law here offers some salutary restrictions
_ for our guidance. Libels on a deceased person can he
b were  prosecuted only by the heir, who, on the prineiple of
e 2% universal succession, represents the deceased. The prose-
cution in such case must be limited tp libels published
after the ancestor’s death ; for, libels which the lutter did not prose-
cute when he had capacity so to do, he is presumed to have con-
doned. Yet if a prosecution is instituted during the life of the
libelled person, it is not barred by his death.” ¢ Tniuriarem actio”
(and the terth includes criminal as well as eivil procedure) « neque
heredi nequé in heredem datur; semel autem lite contestata ad
successores pertinere.”® Yet oven in this case a time ariges when
the interests of just historical criticism demand that the Liberty of
speech should be unrestrained; and when, even of the most illus-
trious of the dead, censures the most injurious must be permitted
without penal amenability. The modern Roman law declares that
this titme arrives when the generation living at the death of the per-
son libelled has passed away ; and this limitation has been adepted
by the uodes of Austna and Saxohy. By the North German code,

Gu‘a.nﬁald, 12.Mod. 98; where it was T. (N. 5.) 177, where & criminal infor-

: lessnese, ja incapable of resenting en injury, and who,

.
y

CHAP, XXIX.] LIBEL. [§ 1602,

a code prepared by several eminent German jurisis, the ss:me.eﬂ'ect
is worked by the provision that such prosecutions shall be instituted
only by the parents, children, or spouse- of the deceased.?

§ 1601. Can a person who, from insanity, or infancy, or help-

Uncon.-

consequently cannot be supposed to be provocable to a peiaua cr
breach of the peace, be protected by this mode of prose- persons are
cution? Here, again, in default of English and American e pro-
ad‘]udlcahons, we may look to the Roman law ; and the
solution is found in one of those maxims of terse beanty with which
that law abounds : ¢ Pati quis iniuriam, etiamsi non sentiat potest.”
Tn other words, the-unconacious as well as the conscious sufferer the
law intervenes te protect.:

§ 1602. Whether a business eorpomtlon can be the Blleth of av
indictable libel has been muoh doubted; but it is not

Corpora-

questioned that libels on mummpal corporataons a8 - gons may
dictable as seditious, and, following a parallel line of }?J?i?ﬁ:{e
reasoning, when public credit is imperilled, and private - .
interests assailed, by libels on a bank or other trading oorpora.tmn,
then the remedy by indictment is reserved. The Roman law gives
for this the additional reason, that by such attacks the honor of the
individual coporators is as much imperilled as would be the case
were they personally picked out for calumny; and hence, on the
ground that such libels are provocative of breaches of the peace,
penal redress.is permitted. In our own law, as stated by Sir J. F.
Stephen, a libel is indictable when defaming a “body of persons .
definite and small enough for individual members to be recognized
as such, in or by means of anything capable of being a libel.”®
Yet for libels on a person or institution to whom the law assigns
no definite body or limit, a prosecution cannot be had.®-

held not indictable to charge the mayor
and sldermen of a particular town
with being “ & pack of as great villains
as any that rob on a highway,” the
gronnd being that this was pgeneral
political abuse. B. P, Tappan r.
Wilson, 7 Ohio, 190, -

! See Tillson v. Robbins, 68 Me, 205,

% 5 Co. 125 ; Com. v, Clap, 4 Mass.
163.

# R. v. Topham, 4 T.R. 127. Ses R.
z. Labouchere, 15 Cox C. C. 415; 50L.
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mation for a libel on a deceased foreign
nobleman was refused, mainly on the
authoerity ‘of R. v, Topham. See com-
ments in London Bpectator of Feb. 16,
1884, p. 211.

4 Com. v. Taylor, 5 an 231

Su- J. F. Stephen siays (art, 267) -

“ Tha pubhca.tlon of & libéel on the
character of o dead: -person is not 8 mis-
demesnor unless it is calenlated to
throw disoredit on lving persons.”
. b L. 13. D. 47. 10,

" 1 Berner, Lehrbach, § 150.

¢ Dig, C. L., art. 267. To this he
adds this note :— T

A religious society called the 3. Nun-
nery, counsisting of eertain nuns and
other persons, may be libelled, though
no individual is speoially referred to.
B. v. Gathercole, 2 Tow. 237.

3 Hence the Prugsian appellate court,
in Ooctober, 1868, held, and with good

*  reason, that trades unions and joint-

stock companies, which have not availed
themsdlves of the statntes authorizing
incorporation, cannot prosecute for li-
Yiellous sttecks in which the names of
the members of sach societies are not
specified. The society is, in the eyé of
the liw, » plm.ntom, whieh, as it cannot
sue civilly, cahnotl appear as progeci-
tor in & oriminal court, Be_mel‘, Lghr-
buch, § 150. ' ’
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§ 1603. No indictment will lie for words, not veduced to writing,-

N unless (1) they are se(!itious, blagphemous, or indecent,?
wordsnot 50 88 0 create a public scandal or likely to incite a
usally tamult ;* or, (2) they are spoken contemptuously to or of
: a magistrate when in the discharge of his official duties :?
or, (3) they constitute a challenge to fight.* : S '
§ 1604. Words are not essential to the constitation of a libel. If
Butother. t_.'he author o'f an i;_l_famous charge could evade prosecu-
wiee aato 40D by putting it in pictures or hieroglyphi¢ signs, then
g:]c‘;!ggﬁm‘ the law in this respect could be made nugatory. When
_ we recall the pietures which still remain on the walla of
P.ompen, and when we’ remember -that before the age of printing,
plctl{res and signs were not unfrequently used to eonvey vividly anti
concisely specific thoughts, we can understand why the Roman law
coupled with verbal libels, libels which were sjmboﬁcﬂ “or real.

CHAP. XKIX.] LIBEL. [§:1605.

libels bave in later days taken the names of Pasquils, and compre-
hend, according to the curious classification of the North German
Code, Tibellous pictures, wood-cuts, engravings, and plaster and other
fignres (Gusswerk)., -We have no such particularity in any of our
statuies; butno doubt libels of this class are as indictable at com-

mon law as libels in writing.!
II. BLASPHEMOUE LIBELS,

4§ 1605, Aside from the question already discuseed,? whether
Christianity is part of the common law, we may regard

it as settled that maliciously to revile Christianity, 83 a Blasphemy
religious. faith of general acceptance, is an indictable [aictable

offence at common law.3 - A fortiori is published blas. ¥

1 Thia is, in fact, declared in the de- meliciously and opened reviled and

¢ Iniariam fieri Labeo ait aut re aut verbis.”® Symbolical or “ real”’

1 See Barker v. Com., 19 Penn. St.
412; State ». Barham, 79 N. C. 646;
State ». Brewington,-84 ITbid,  783;
Biate ». Appling; .26 Mo. 315; - sea
supra, §§ 1431, J43% - - -

4 Supra, §§ 1481, 3432, - .

R, v. Darby, 3 -Mod- 139; R. v,
Pocock, 2 Stra: 1157 ; Chapman, ex
parte, 4 A. & B.T73. That sneh words
mast be spoken in the presencs of the
magistrate, or in sach a way, during
the pendency of a case before him, as
tobring him in connection with such

_cese-under - popalsr censure, see R. v.
Weltje, 2 Camp. 142; Mariborough,
ex parte, 5 Q. B, 955, .

4 2 Sglkr. 417 ; R. v, Laogly, 6 Mod.
125; Bailey v. Dean, 5 Barb. 207;
Btate ». Wakeficld, 8 Mo, Ap. 11;
Townshend on Slander, 3d ed. 68.
Infra, §31607, 1615 ; Whart, Cr. Pl &
Pr. § 203.  As to statutory indictable
glanider, see Btate v. McDaniel, 84 N.
C. 803; Haley v, State, 63 Ala. 89;
McMzhon v. State, 13 Tex. Ap. 220,

A supposed exception is R. v, Ben-
field, 2 Burr, 980; Whart. Cr. PL &
Pr. § 302, where sentence was passed
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on an indlctment cizarging two defen-
dants with publicly singing in the
street libelous and obsceme songs,
reflecting on the prosecutor’s son and
daughter, with inteniion to discredit
him and his children, and destroy his.
domesti¢ peace. The reasons prres.sed
in arrest of judgment were; 1. That
an indictment will not lie for publish-
ing two distinct libels on two distinct
persons. 2. That sgveral distinet
defendants charged with several of-
fances, cannot be joined in the indict-
ment, 3. That there was g generél
verdict on. the ocomni, whereas the
latter song contained in if was not
libellons—which were severally over-
ruled by the court. No exception was
taken on the ground that the s_ongs,
not having heen writien, conld mot
have. been libellous.. But as the songs
were obscene, this, by itself, wounld
sustain the indietment. . Jufra, § 1606,

PLi.§ 1.47.10. 8ee 33 to nude
pictures, Com, v. Dejarden, 126 Mass..
48 ; as to nunde statues, Com. 2 Hazlo-
ton, supra, § 1432

finition alresdy given. Supra, § 1595
A gallows set np bofore s man's
door” may be a libel.  Steph. Dig. C.
L. art. 268,

* Supra, § 20.

3 4 Black. Com. 60; Smith ». Spar-
rows, 4 Bing. 84, 88; B. v, Carlile, 3
B. & AW. 161 ; B. ». Waddington, 1
B. & C. 26 ; Com. v. Kneeland, 20 Pick.
206 ; Thach, C. C. 346; Chapman v.
Gllett, 2 Conn. 41; People v. Ruggles,
8 Johma. 260 ; Updegrafl v. Com., 11
8. & R. 394 ; Btate v.-Chandler, 2 Har-
ring. (Del.) 563. Compare Story’s
Miscellaneous Writ. 4515 2 Life of
Story, 431. -As to profanity as & nui-
szneo, see supra, § 14317 :

In Vidal r. Girard, 2 How. 198, the
heirs-at-law endeavored to set asido
the will, on the ground that as ‘it pro-
vided for a system of edueation from
which * ecclesiastice” were to be ex-
cluded it was void at common law,
and the charity fell. © We are com-
pelled to admit,” ‘says Mi. -Justics
Story, in giving the opiuion of the
court, ¢ that -although Christianity be
a part of the common law of the State,
yet it is so in this qualified gense, that
its divine origin and truth =are ad-
mitted, and therefore it is mot to be

blasphemed againat, to the annoyance

"of helievers, or ibe injury of the pub-

lie.”” This view, Mr. Binney, on the
part of tho devisees, in an. argoment,
which has assumed. g judicial weight
from its fairness as well as from Ha
ability, did not dispute: - ** Christian-
ity is a part of the law of Pennsyl-
vania, it is true, but what Christianity,
and to whai intent It is Christiznity
witheut particular tenets ; Christianity
with liberty of conscience to all; and
to the intent that ita doctrines sbould
not be vilified, profaned, or exposed to
ridicule. Ii is Christianity for the de-
fence and protection of those whe
believe, not for the perseontion of those
wha do mnot.’* . Argument, ete., In
Vidal ». Girard, 103. Supra, § 20.

‘The English Commissioners of 1879
By — . .

- 4+ Seqtion 141 provides a punishment
for blasphemoua libels, which offence
we déem it inexpedient to define other-
wigse than by the use of that expres-
gion. - As, however, we consider that
thie espence of the offence (regarded a8
a subject for eriminal pamishment) Yies
jn the ontrage which it inflicts npon
the religions festings of the community,
and mot in the expression of erroneoud
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phemy, writt.en or printed, so indictable.! - But the publication of
coantroversies of learned men on controverted points cannot, if

opinions, wo have added a proviso to
the effect that no one shall be convicted
of a Blasphemons libel only for ex-
pressing in good faith and decent lan-
guage any opinion whatever upon any
" religions subjest. 'We are informed
that the law was stated by Mr. Justice
Coleridge to this effect, in the case of
R. ». Pooley, tried at Bodmin, 1857.
‘We are not aware of any later anthority

on the gubject. This provision is taken-

with some alteration ifrom the bill,’?
Draft Commission, p. 21.

Blasphemy against God, it iz ruled
in New York, and contnmelicns re-
proaches, and profane ridienle of Christ
and the Holy Beripinres, are offences
punishable at common law, whether
uttered - by words or writing; and it
follows, iherefore, that to revile the
name of the Saviour, and wantonly and
malicionsly to ridicule his charaoter,
are indictabla. People v, Buggles, 8
Johng. 290, -Te say ‘that the Holy
Beriptures were & mere fable; -that
they wero. a contradiction, and that,
although they contained a number of
good things, yet they contained a great
many lies,”’ has been held indictabls
in . Pennsylvania; Updegraff ». Com.,
11 R, & R. 394 ; and the same position
wag. taken in Delaware, after an able
snd thorough  examination, by J. M.
Clayton, C.J. In the latter ocase, the
jury having found the defendant guilty
. on-an indictment under the act againat
blasphemy, charging him with having
praclaimed poblicly and maliciously,
with intent to vilify the Christian re-
ligion and to blaspheme God, that
(here follow words grossly indecent
and ‘blasphemous), the court held the
offence found to be blasphemy, and

refased to arrest the jodgment. State
z. Chandler, 2 Harring. Del. 53, The
epuri refnsed to arrest the judgment,
where the dafondant was charged with
attering the same words, en another oc-

oasion, with intent to villify the Chris. -

tian religion and to blaepheme God, and
was found nof guilty of the intent to
biaspheme God, but guilty of the whole
indictment with that exception, Ibid.

In Masaachusetts, nnder Btat. 1782,
c. 8 (Rev. Stat. ¢. 130, § 15}, it is
blasphemy to deny the existence of
God, with an intent fo impair and de-
gtroy the veneration due him, although
no words. of malediction, reprosch, or
contumely are wsed ; Com., v. Knieeland,
20 Piok, 206; and the statute is in ac¢-
cordance with the Constitution, Ibid.
1t i8 not necesgary, in the evidence, io

prove every assignment of blasphemy -

gof forth in the indielment : if one ig
sufficiently proved, it is enough. Ibl.d.,
Whart. Cr. Ev, § 134,

On an indictment for blasphemy for
the following publication : * The Uni-
veraalists beliove in a God, which I do
not; but believe that their God, with
all hls moral attributes (aside from
nature itself), is nothing lse than a ohi-
mera of their imagination:"’ it wag held
that the intent to deny the existence
of the Deity, in the sense of the statute,
must be presumed to have been made
ont. Com. v. Kneeland, 20 Pick. 206;
Thaoh. C. C. 346.

It may be said that esome of the
abova cases are on statntes, and cannot
therefore be regarded as authorities at
common law. Buot they are suthori-
ties to the effect that such statutes are
constitutional, and do not abridge free-
dom of speech. See further Com.’ v,

! R. v, Waddington, 1*B. & C. 26.
480

See R. r. Gathercole, 2 Lew. 237,
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couched in temperate and decent terms, be charged as blasphemy.!
And the weight of authority is that blasphemy is. only indictable

Hardy, 1 Ashmead, 410; Biate r.
Kirby, 1 Murph. 254; State ». Powell,

-SSH C. 260,

" Tha Constitution of t'he Tnited States
requires that all officers, ¢‘ both of the
TUnited States and of the several Btates,
shall be bound, by oath of afirmation,
to support this Comstitutien. But no
religions tests ghall ever be required a5
a qualification for any office or public
trust under the United States.”

In reference tc. this clauvse, Judge
Btory, in his Commentaries on ihe
Constitution, thus speaks: ‘It was
not introdnced merely for the parpose
of satisfying the scruples of many
respeetuble persons, who feel anm in:
vincible repugnance to any religious
test or affirmation. Ié had a higher
object ; to ont off, forever, every pre-
tence of any allizsnce betweon Chu¥ch
and State in the national government.”
Afterwards comes the following : ¢ Con-
gress shall make no law respecting an
establishment of religion, or prohibit-
ing the free exercise ther

On this Judge Btory proceeds : ** Now
there will probably be found few per-
song in this or amy other Christian
country who wonld deliberately con-
tend that it was unreasonable or nnjust
to foster and encourage the Christian
religion generally as s matter of sound
policy s well as-of revealed truth.

“ The real object of the amendment
was not to countenance, much less to
advance, Mahometanism, or Judaism,

or infidelity, by prostrating Christian-
jty ; but to exclude all rivalry among
Christian seets, and to prevent any
national ecclesiastical establishment
which should give to an hiersrchy the
exclugive patronage of the pational
government. It thus cut off the means '
of religions persecuticn (the vice and
peat of former ages), and of the sub-
vorsion of the rights of conscience in
matters of religion, which had been
trampled upon dlmesat from the dayso{
the apostles to the present age.”” See
Campbell’s Lives of Ch. Juogtices, ii.
512,

In R. v. Foote (and Ramsay), 45 L.
T. N, 8, 733, it was said by Lord Cole-
ridge, C. J., in ¢harging ihe jury @ -

*¢It i3 clear, therefore, to my mind
that the mere denisl of the trmth of
the Christian religion is not enough
alone to constitute the offence of blass
phémy. What then is snengh? No
doubt we must net be guilty of taking
the law into our own hands, and con-
verting it from what it really is to
what we think it onght to be. I mmust
lay down the law to you as 1 under-
stand it, and as I read it in books of
anwthority, Now, Mr. Foote, in his very
able address to you, spoke with some-
thing like contempt of the person he
called ©thelste Mr. Starkie. Hedid
not know Mr. Btarkie; he did not know
how able and -how good a man he was,
Mr, Starkie died when.I was young;
but I knew him, and every one who

1 R, v. Woolstan, 2 Btr, 834; R. ».
Atwood, Cro. Jac. 4213 R. v. Faylor,
Ven. 293 ; R. v. Curl, 2 Str. 789; R. ».
Hall, 1 Tbid. 416; R. v. Sline, Dig. L.
L. 83; R. ». Annett, 2 Burn, E. L.
217 ; R. v. Wilkes, 2 Stark. Slan. 141 ;
R. ». Williams, Ibid.; R. v. Eaton,

~ Ibid. 142; R. v. Carlisle, 3 B. & Ald.

161; BR. v. Waddington, 1 B. & C.
26 ; B. v. Taylor, 2 Btark. Slan. 143;
R. r. Podley, Bodmnin Sum. Ass. 1857,
cited - Steph. Cr. Law, tit. * Blas-
phemy ;’ Mozen's Case, 2 Town. Mod..
St. Tr. 356; OGathercole’s Cise, 2
Lew. C. €. 237. Bee as to profanity,

supro, § 1431,
431
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when uttered in such a way as to insulf the religious convictions of
those at whom it is aimed. The gist of the offence is the insult to

knew him knew that he was a man not,
only of remsrkable power of mind, but
of opinions liberal in the best sense;
and if ever the task of law making
eonld be safely left in the hands of any
" man perhaps it might have been in his.
But, what iz more material to the pre-
sent porpose, the statement of the law
by Mr. Starkie has again and again been
assented to by judges as a correct state-
ment of the existing law. I will read
it to you, therefore, as expressing what
Ilaid down to you a3 law in words far
better than any at my command.

¢ There are no questions of more
intense and awful interest, than those
which concern the relations belween
the Creator and the beings of his crea.
tion ; and though, a3 & matter of dis-
cretion and prodenes, it might be better
to leave the discngsion of snch matters
to those who, from their oducation and
habits, are most likely to form correct
conclusions, yet. it oannaot be ‘doubted
that any man has a right, ,_not merely
to judge for himself on such subjects,
but slso, legally speaking, ia publish
his opinions for the benefit of others.
When leatrned and acuie men enter
upon thess discussions with such laund-
" &ble motives, their very controversies,
even _whém‘ one of the antagonisis
must neceasarily be mistaken, vo far
from producing misehief, must in gene-
ral tend to the advancement of truth,

and the establishment of religion on

the firmest and megt stable foundations,
The very absurdity and folly of an

. igoorant man, who professes. to teach

and enlighten the reat of mankind, are

ugdally g0 groeg ag to render his errors

harmless ; bat be this as it may, the

law interferes not with his blunders so

long a8 they are honest omnes, justly

considering, that society i# more than
432

eompensated for the partial and limited
miischief which muy arise from the mis-
taken endeavors of honest ignoranee,
by the aplendid advantages which re-
#ult to religion and to truth from the
exertions of free and unfettered minda.
1t ig the mischievons abuse of this state
of intellectual liberty which calls for
penal cengure. The law visits not the
honest errors, but the malice of man-
kind. A wilfol intention to pervert,
ingult, snd mislead others hy means of
licentious and contumelions abase ap-

. plied to sacred subjects, or by wilfal

isrepresentations or artful sophistry,
calculated to mislead the ignorant and
unwary, ig the  arilerion and test of
guilt.

““ A malicions and migchievous in-
tention, or what is equivalent to sueh an
intention, in law, a8 well as moralsw—.-
& state of apathy and indifference to
the interesta of #ociety, ie the broad
boundary between right and wrong.’

* Now that I belisve to be 2 correct
slatement of the law,’’ t

In this case the deféndants wers
indicted for blasphemous libel in the
publication of certain cartoons, ste., in
a newspaper called the Fresthinker,
The jury were directed that a blasphe-
mons libel did not congist in an honest
denial of the truthe of the Christian
religion, but in ¢’ a wilfal intention to
pervert, insult, and miglead others by
means of licentions and contumelious
abuse applied to saered subjects ;* and
further, that an anthority. to publish
libellous matter was net s presmmption
of law, but & question of fact. Ses
commenta. in Whart., Com. - Am., Law,
§ 22 .

By 8ir J. T. Staphen on the other
hand, it is maintained that it is blas-
phemy at common law to deny the
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the religious sense of individuals, irrespective of the truth of those
religious views or the extent of their prevalence.

The prisoner’s mere confession that he used the words charged
will not authorize a conviction for blasphemy, The pmsecutormust
show that some one heard the words. '

-III. OBSCENE LIBELS

§ 1606 It is an indictable offence at common law to pnbhsh or
expose to. pubhe vlew, an obscene book, photograph, or pnnt. ;3

trath of G'hnstlanrty, no ‘matter how

temperata ard decent may be the terms
uzed: The. subject 18 reviewsd with
much ability by Mt ‘Johur Macdonnell -

in the Forinightly Review for June,

far frow this being settled law it never

was maintained, before the efghtéenth
century, that of blasphemy as such the-

secalar courts had any farisdietion.
The first secular prosecutions were
dirested, i1 Queen Anne’s time, against
peréons denying the Acctrine of the
Trinity, the groursid being thit such per-
song were excluded from- the act of tole-
ratioh, and that by the foree of such
exclusion such denial wasmade a penal
offence. This position was afterwards
embodied in -3 statite (9°'& 10 Will,

1IL) which made it-indictable not only

to deny the doctrime of tlie Trinity, but
to deny the truth-of Christianity, and
the inspiration of the Bible. This
statate, however, was, in 1813, ‘ve-
pealed, and with the repeal the limita-
tion in the act of toleration may be
said to have fallon away. This coh-
clusion, however, is disputed by 8ir J.
F. Stephen, not only, as we have seen,
in his History of Criminal Law, but in
a pamphlet published by him in 1884

{see Londen Law Times, June 7, 1884,

p. #1). But the sounder view is, that

blasphemy, as is stated in thatext, is

only indictable when uttered in such's
way a8 to Ingult those against whom it
VOL. 1128

is divécted, and in t]ns way to provoke
public qumet and a breach of the
peace. It is wot ilecessary, howerer,
a9 seems to b iitimated by Lord Cole-

: '-;rldge, that snch blasphemy, to be in-
1883, it being shown ‘by him that so -
'prevalent ‘Peligibus 'bahef." To msnlt )

dlctable, should bé d.lrectad agamst the .

the mllgions belief of & @
-this gonge as mdwtable At msu!t. the
religions bellef of & qu)'ity.

1 fhig §s illustrated in Gom u._

' Hafnés, 4 Chark (Phil.), 17, 6 Penn. L. -

J. 239 (Whart. on Cr. Ev. § 91), whare
it was rightly beld by Gibeon, C. 7.,
that it was an indictable offence at
common law 0 parade in a city, a
stoffed *f Paddy,” as an effigy of Bt
Pa.triak and thus to ingmlt and pro-

* voke Romat Catholic Irish,

% People 'v. Porter, 2 Parker C. R.'_
14, : .

3 State ». Brown, 1 Williams (Vt.),
€19; Com. =. Holmes, 17 Mass. 336 ;
Com: v. Dejardin, 126 Ibid, 46 ; Peopls .
v. Muller, 3% Hun, 209 ; Knowles ».
Btate, 3 Day’s Cas. 103 People .
Hsllenbeok ‘2 Abb. (W. C) 661 ; Com.
A Sharpless, 2 8. &R. 91; McNair v, |
People, 89 Tl 441 Bell v, State, 1.
Bwan, 42} State v, Appling, 25 Mo. 315.

I_'nR v. Hicklin, L. R. 3 Q. B, 360,
Coc‘k‘hum, C. 7., 8aid: ‘'The test of
obcwemty is this, whether the tendeney )
of the matter eharged a8 obscenity iz
io déprave and corrupt those whoae
minds are open tc such immoral infla’
438"
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Obscenity  or to publicly utter obscene language ;' and 8o of any

indictable A .
gt common pubhcat.xon or other

exhibition tending to corrapt

law. the morals of the people;? and this is true, though

ences ;** * a definition,” says the Alb.
L. J., June 21, 1879, * which was sab-
stantially adopted by Judge Benedict
in his charge to the jury in U. B. v
Bennet, 187%; 6 Blaich. C. C. 338.
The delinition given by Judge Clark,
on the trial of the indictment of Hey-
wood under the same slalute, was:
¢ A book ig said to be obscene which is
offengiva to decency or chastity, which
is immodest, which is indelicate, im-
pure, causing lewd thoughts of an
jmmoral tendency.’” Hence inU. 8. ».
Bennett (Alb. L. J.; June 21, 1859), it
was held that under the federal statate
proliibiting the mailing of obscene pub-
lications, it was for the jury to-deter-
mine whether a publication was ob-
B0EIe. ’

In Montross ». Btate (Ga. 1884), a
conviction of the vender of the Police
Gazette was snstained, and it was held
inadmissible to put in evidence other
newspapers alleged to be more indecent,

1 Barker ». Com., 19 Penn. St. 412;
Bell ». Btate, 1 Swan, 42. Supre, §

- 1608, ;
.t Supra, § 1432; R. v. Hicklin, L. R.
3 Q. B. 360 ; Com. ». Holmes, 17 Mass.
336; Knowlez v. State, 3 Day’s Cas.
108; Com. v. Sharpless, 2 Berg. &
Rawle, 91. :

R. v, Hicklin, 4 supra, the cases were
thue reviewed by Blackburn, J., **In
the case of R. v. Moxon, 2 Mod. 8. Tr.
366, and in many of the instaneces eited

. by Mr. Kydd, a book had heen pub-
lished which in its nature was such as
to be ealled obscene or misehievons,
and it might be hold to be a misde-
meanor to publish it ; and en that ac-
connt an indictable offence. In Moxon’a
Case, supra, the publication of Bhelley’s

‘Queen Mal' was found by the jury.
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to be an indictable offence; I lope 1
may bot be nnderstood to agree with
what the jury found, that the publica-
tion of ‘Quneen Mab’ was sufficient to
make it an indictable offence. I be-
lieve, as everybody knows, that it was
& progecntion institnted merely for the
purpose of vexation and anmoyance.
S0, whether the publication of the
whole works of Dryden is or isnot a
misdemeanor, it would not be a case in
which a proseention would be proper;
and I think the legislature put in that
provision in grder to.prevent proceed-
ings in such cases.””

1 take the rnle of law to be, as
stated by Lord Ellenborough in R. w.
Dixon, 3'M. & §. at p. 15, in the short-
est and clearest manner: #Ii is a uni-
vorsal principle that when a man i
charged with doing an act’ (thati is,
a wrongfol act, without any legal jus-
tification), ¢ of which the probable eon-
sequence may be highly injurious, the
intention is an inferenco of law resuiting
from the doing the act.” And although
the appellant may have had another
object in view, he must be taken to
havo intended that which is the natu-
ral consequence of the act. If he does
an act which is illegal, it .doea not
make it lagal that he did it with some
other object. That ia not a legal ex-
cuse, nnless the object was such as
under the circumstsnces rendered the
particalar act, lawful. That is itlns-
trated by the same case of B. v. Dixon,
3 M. & 8. 11.  The question in ihat
particolar case was, whether or not an
indictment would lis against & man
who unlawfully and wrongfully gave

to children unwholesome bread, but

without intent to do them harm. The
defendant was a contractor to supply

CHAP. XXIX.] LIBEL. [§ 1806,

the publication or exhibition was made for the purpose of showing
the errors of an obnoxious party either political or religious.! It

bread to & military asylum, and he
supplied the children with bread which
was uhwholesome and deleterions, and

" although it was not shown or suggested

that he intended to make ths children
suffer, yot Lord Ellenborough held that
it was qmite sufficient that he had dome
an onlawful act in giving them bread
which was deloterions, and that an
indictment ccnld be sustained, as he
must be taken to intend the natnral
consequences of his act. Soin the case
in which a personm carried a child
which wag snffering from a contagious
disease along the public road, to the
danger of the health of all those who
happened to be in that road, it was
held te be & misdemeanor, without its
being alleged that the defendant in-
tended that anybody ghonld cateh fhe
disease. R. ». Vantandille, 4 M. & 5.
73. Lord Ellenborough said that if
there had been any nevcessity, as sup-
posed, for the defenndant’a condunet, this
wonld have been matier of defence.
If, on the other hand, the smallpox
hogpital were on fire, and a person in
endeavoring to save the infected in.
mates from the flames took some of
them into the crowd, altheugh some of
the crowd would be liable to caich the
amallpox, yet, in that case, he wenld
not be guilty of 2 wrongful act, and he
dves not do it with a wrong intention,
and he would have a good defence,
as Lord Ellenborough said, under not
gunilty. To apply that to the present
ease: the recorder has found that one-
half of this book is obacene, and no-
body who looks at the pamphlet can
for a moment doubt that really one-
half of it iz obscene, and that the in-
disoriminate ecirenlation of it in the

way in which it appears to have been
circulated must be calonlated heces-
sarily to prejudice the morals of the
people. The object in this case (R. ».
Hicklin) was to prodace the effect of

‘expoaing and attacking the Roman

Catholie religion, or practices rather,
and particularly the Roman Cathelic
confegsional, and it was not intended
to injure public morals; but that in
itself wonld be no excuse whatever for
the illegal act. The occasion of the
publication of libellons matter is never
irrelevant, and is for the jury; and
the jury have to consider, taking into
view the oceasion on which matter ig
written which might injure another, is
it & fair and proper comment, or is it
not wmore injurious than the eircum-
stances warranted ! But, on the other
hand, it hag never been held that the
oceasion being lawful can justify any
libel, however gross. I dp not say
there i5 anything illegal in taking the
view that the Roman Catholics are not
right. Any Protestant may say that
withont saying anything illegal: Any
Roman Catholic may say, if e pleases,
that Protestants are altogether wrong, -
and that Roman Catholies are right.
There is nothing illegal in that. But
I think it never can be said that in
order to enforee your viewsz.you may
do something contrary to public moral-
ity ; that you are at liherty to publish
obscene publications, and distribute
them amongst every one,—school-boys
and every one ¢lse,~—when the inevit- °
able effect must be to injure public mo-
rality, on the ground that you have an
innocent object in view, that is to say,
that of attacking the Roman Catholie
religion, which you have a right to de.

t R. v. Hicklin, w sup.
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18 not necessary, in sach a case, to aver the offenco to be a common
nutsance; the indictment being for an action of evil example.!
Where the object of & publication or exhibition is to excite and play
upon the sexual passions of others, and when its tendency is to
excite such passions, the party making the publication or exhibition is

indictable at common law.? Obscenity does not depend upon truth or .

falsity. If the effect be to deprave and corrupt others, the offence is
complete. And any public show or exhibition which outrages de-
cency, shocks humanity, or is confre bonos mores, is punishable at
common law as a nuisance.® The question of obscenity is for the
jury,! and experts are mad:mssxble to prove a pamcu.lar exh:bltmn
to be obscene.

N

1t seemsd 1o me that never could be have found that the photographs were

made & deferice to an act of this sort,
which ig, in fact, & public nuigance. I
the thing is an obseene publication,
then, notwithstanding that the wish
was, 1ot to injure publio morality, but
merely to attack the Roman Catholic
religion and practices, still T think it
would be an indictable offence,”

In Pensylvania the “offerice is pro-
hibited by Rev. Code, § 53,

t Knewles v. State, 3 Day’s Cas. 103.
Hee State v. Appling, 26 Mo, 315 “Slat-
tery, er parte, 3 Pike, 484,

1 R. = Hicklin, X, R. 3 Q. B. 360.
In People v. Maller, 96 N. Y. 403,

_some of the pictores, **represented
. and weze yhotographic ecpies of paint-
-ings, which hiad been exhibited in the
galons in Paris and one of them at the
Conténnial Exhibition in Philadelphia,
and that nmong them were ‘pictures
designated '* La Asphyxie,” “‘After the
‘Bath,” snd *“La Baigneuse.” The
jury, by the verdiet of guilty, inferen-
tislly found that the photographs werd
obicene and indecent. The -exhibits
were produced on the argument of
the apposl at the General Term, and
the court in its opinfon expressed its
concarrence with the finding of the

" both jndecent and obacene . . . . The

test of an obsoens book was stated in
R. v. Bicklin, L. R. 3 Q. B. 369, to be,
whether the tendency of the matter
charged as obacenity ** is to deprave and
corrupt those whose minds are open to
such immoral inflaences and who might
come in contact with it. We think it
wonld, alsd, be a proper test of o¢b-
seenity in a painting or statue, whether
the motive of the pointing or statue, 80 to
speak, as indicated by it, is pure or im-
pure; whether it is naturaly calculated
o exoite in & apectator impure imagi-
nations, ami whethér the other inei-
dents mnd qualities, howsever attrac-
tive, were merely accessory to this as
the primary or main purposes of the
representation,” p. 410, per Andrews,
L See also, Com. v. La.ndm 8 Phils.
453,

% Buprd, §§ 1432, 1489 ; Knowles ».
State, 3 Day’s Cas. 103, See R. ».

Sedldy, 2 Str. 791; K. v. Hll, Thid.

790; R. o, Read Foet. Rep. 98 ; R. v.
Carl, 2 Str. 789 ¢ R. o, Wilked, 4 Burr.
2637, 2574 ; Willis v. Warren, 1 Bl
tom, 89L.°

"4 Ibid.; People w. Hnller, 3Y Htm,

207; 38 N. Y. 409.

jury, saying that they might very well
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§ 1607. Persons publishing books. necessary for medical instruc-
tion may be liable for uttering obscene libels, if such 5,
books are generally and non-professionally disseminated, thropic or
and the effect is' to debauch society, or to make money Snbont o
by pandering to lascivious curiosity.! - That the object is 4°f*e*
philanthropic or scientific ia no defence,? ¢ if the publication is made,
in sach a manner, to such an ‘eéxtent, or under such circomstances
as to ezceed what the public good requires®in regard to the particu-
lar matter published.”® Whether the effect is to -deprave and cor-
rupt is a question of fact. The line. is thus correctly drawn by the
English. Commissioners of 1869 : < It shall be a question of law
whether the occasion of the sale, publication, or exhibition is such
as might be for the public good, and whether there is evidence of
excess beyond what the public zood requires in the manner, extent,
or circumstances in, to, or under which the sale, publishing, or exhi-
bition is made, so as to afford a justifieation or excuse therefor ; but
it shall be a question of fact whether there is or is not such excess.
The motives of the seller, pubhsher, or exhibitor shall i n allcaaes be

irrelevant.’’®

1 Com. ». Landis, 8 Phila, 453, '

* Supra, §3 88, 1193 R. ». Hieklin,
L.B. 3 Q. B. 360, See infra, § 1654.

8 Steph. Dig. C. L. art. 172.

4 English Draft Code of 1879, § 147.

gir J. F. Stephen, in discussing this
tapic, says: ‘ There are many authors
—t. gy Anstophanea, Bwift, Defoe,
Rabelais, Boeeacie, Chaucer—whose
works can be published in a whele
without the possibility of a prosecu-
tion, from whom, however, extracts
eonld be made which, if put together,
could not be published with impun-
ity.”* As to gcientifie publications, ha
adds that ‘f the line between obscenity
and purity may be said to trace itself,
as is also the case in reference to the
administration of justice. It may be
more diffienlt to draw the line in refer-
ence to works of art, beeanse it un-
donbtedly is part of the sim of art to
appeal to emotions conmected with

_gexual passion. Practically, I do not

I}

think any difficulty could ever arise,
or has ever arisen, The difference be-
tween mnaked figures  which pure-
minded men and women could criticize
withont the slightest sense of impro-
priety, and figures for ithe exhibition
of which ignominipng pnnishment
wonld be the only appropriate conse.
quence, makes itself felt at onoce,
though it would be difficult to define’
it.”* Bteph. Dig. C. L. noteto art. 172
Bee supra, § 1432, oo

Of the law thug expressed he gives
the followm,g illustrations :—

AL & bookseller, publigshes the
work of a ‘oasnist, which contains,
among other things, obscene matter.’
The work is poblished in Latin, and
appears, from the eireumstances of its
pnblicatlon. to be intended for bend
Side stodents of eganistry only. A, hag
not committed s misdemeanor.

“B. extracts the obscene ma.t.ter
from the work so published, translates
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§ 1608. The obtaining and procuring of obscene prints, with

intent to sell them, is & misdemeanor ;! but it has been

obscene - held, though- with doubtful acouracy, that the mere
prints for  keeping of them with that intent is not.?

Procuring

distribu-

Hondsin- - § 1609. In the indietment, when the offence consists

dictable,

of words spoken, it has been said that the averment is

,?::f?;ﬁm sufficiently exact if there be a general conformity between
Eﬂ;{ et the words lai@ and those proved 2 but the more reason-

able opinion is that the substance of what is alleged

should bo strictly proved.t . As

is elsewhere noticed,it has been

held not necessary, when the indictment is for a libel, to set out the
obscene language in full ; it being considered enough to aver the
fact of the obscenity of the writing, and to give this as an excuse
for not setiing it forth.> And however much doubt may be thrown

it into English, and =ells it az &
pamphled about the streets for the
. purpose of throwing odinm uwpon cas-
. uists. B. has committed a misde-
meanor.’’

To this he appends the following
note :—

“‘The_ segond paragraph, of this il-
lustration ig based upon R. », Hicklin,
L.R.2 Q. B. 360; and seo Steele »,
EBrannan, L. R. 7 C. P. 261. The first
part is morely my suggestion as to what
ought to be held to be the law if the
question should arise, bat the point
cannot be ealled clear. EKeating, J.,
referred in passing, to the quaestion in
Bteele #, Brannan, L. R. 7 C. P. 269,
270, but expressed no opinion upon it,
I confine this article to ohacenity, be-
canse I have fonnd no authority for
the propesition that the publiestion of
& work immoaral in the wider gense of
the word is an offence. A man might,
with perfect docency of expression,
and in eompleto good faith, maintain
doetrines as to marriage, the relation
of the sexes, the obligation of truth-
fulness, the nature and limits of the
righta of property, ete,, which wounld
be regarded as highly fumoral by
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maost people, and yet (I think) com-
mit bo erime, Obscenity and immor-
ality in thiz wide sense afe entirely
disiinet from each other. 'The lan-
guage used in refurence to some of the
cages might throw doubt on this, bat I
do not think any insiabce can be
given of the punishment of the decent
and bond fide expression of opinions
ecommonly regarded a3 immoral.”?

To same effect is Com ». Landis, 8
Phila. 453.

It is inadmissible te prove that in
other publications equally objection-
able passages are to be found. U, 8.
v. Bennett, supra,

' B. z. Heath, R. & R.C.C. 184 Bee
R. v. Fuller, Ibid. 368,

¥ Dugdale ». R., 1 Dears. & B.64; 1
El. & Bl. 435, Beo supra, § 1432,

¥ Bell ». Btate, 1 Bwan -(Tenn.), 42
8ee Whart. Cr. PL. & Pr. § 203.

1 Infre, § 1615. ’

* U. 8. ». Benedict, 16 Blatch. 338 ;
U. 8. v. Kaltmeyer, 16 Fod. Rep. 760;
& McCrary, 2604 State ». Brown, 1
Williams (Vt.), 61%; Com. v. Holmes,
17 Mass. 536 ; Com. v. Sharpless, 2 8,
& B. 91; Teople v. Girardin, 1 Mich.

90; MeNair v, People, 88 L. 441;

L]
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on this. point, it is clear that an indecent picture need not be copied

on the indictment.!

§ 1610, The scienter, in s count for selling obscene

publications, should be inserted.?

Seienter,

As bas been seen, two persons may be ]Dlntlj’ indicted for smglng

an obacene song.?

IV. SEDITIOUS LIBELS.

- §1611. Every wan may publish temperate investigations on

the nature and form of government. Such matters are

Libela

proper for -public information ;* but if the objest and aimed ma-

Heiongly at

effect of the. publication be fo disturb the peace of the peist
families, or the quiet of society, or the existence of "ceof

EOYETh-

government, either federal or state, it becomes sabjeet ment in-

to indictment.®

Faller v, People, 92 Ibid. 182 ; thongh
see R. ». Bradlangh, 38 L. T. (N. 5.)
118; L.R. 3 @ B.D. 607; 14 Cox
. C. 68; Biate ». Hansom, 23 Tex.
234, That the reason for not setting
forth should be specifically averred,
and that the libel should be individu-
ated, see MeNair ». People, 89 I1l. 441.
And see discussion in 4 Southern Law
Joarnal, 258 -(June, 1878); Whart.
Cr. Pl. & Pr. § 177. For form see
\Vhart. Prec. 968.

1 Com. ». Sharpless, 2 8, & R. 91.
As to variance in describing obscene
pictures, #ee Com. v». Dejardin, 126
Mass, 46.

t Supra, 119.
3 R. v, Benfield, 2 Burr. 980. Supra,
§ 1603.

4 Beg B. v, Cullins, 9 C.&P. 4586 ; R.
r. Sullivan, 11 Cox C. C. 44, and cases
cited infra.

® Hawk. P. C. o, 73,5 T; ng v,
Boere, 12 Mod. 221 ; King v. Lanrence,
12 Mod. 311; R. ». Bedford, Gilbert’s
Cases, 297 ; B.v. Tutchin, § St, Trials,
527 ; R. ». Franklin, 9 Ibid. 276; R. v.
Horn, Ibid,; Re Crowe, 3 Cox C, C.

123 ; Thomas », Croawell, 7 Johns. 264;

dictable.

King p. Root, 4 Wend. 113; Cramer »,
Rigga, 17 Ibid. 209 ; Resp. ». Deanie,
4 Yeates, 270; Com. v, Meeser, 1
Brewsi. 492; Robbing ». Treadway, 2
J. d Marsh 540, . See, for forms,
Whart. Prec. 953, ete.

In Steph. Dig. Cr. L. we have the
following :—

o Anncma 3.

¢ Seditious Iﬂfenim dqﬁned —A sedl—
tions intention is an intention to bring
into hatred or contempt, or to excite
disaffection against the person of, her
Majesty, her heirs or guccessors, or the
government and conatitution of the
United Eingdom a3 by law established,
or-either . House of Parliainent, or the
adwinigiration of justice, or to excite
her Majesty's subjects to attempt,
otherwise than by lawinl means, the
alteration of any matter in Charch or
State by law establirhed, or to raise
diseentent or diraffection amonget het
Majesiy’s subjeots, or io promote feecl-
ings of ill-will and hostility between
different classes of such subjects. 60
Geo. 111, &1 Geo. IV, ¢. §; and O'Con-
nell ». R., 11 CL & F. 154, 234
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Yet while such is no doubt the law, prosecutions of this class
have recently fallen, in England as well as in the United States,
for soveral reasons, into disuse. In the first place, it is now gene-
rally felt that unless criticism be permitied to penetrate even to the
foundations of goyernment, revolution -rather than reform may
resuli. Time, says Bacon, is the greateat of destructives; and
truth is to be constantly employed in repairing the breaches whigh
time makes, The wise conservative, therefore, is often appa.rentiy
the most destructive radical; as he is the most prudent repairer
who, when the piers.of a bridge are weakened by a storm, advises
that the work of reconstruction should begin at the foundation. To
prevent the application of revolutionary criticism to government is of
all modes of government the most revolutionary. And closely
allied with this position is another, that among countries used to
freedom, libels only begin to bring the State into ‘conterapt when
they are prosecuted by the State as contemptuous. The sedition
laws, for instance, were among the chief causes of the overthrow of
the admiuistration of John Adams ; and their repeal one of the chief
causes of the popularity of that of Jefferson. If, however, seditious
libels are to be prosecuted, it is well to keep in mind the noble
words of princes from whose edicts the English common law, imbaed
as it is in Bo many other respects with the apirit of freedom, has
much, in reference to the law of libel, to learn: «Imppp, Theodo-
giug, Arcadius et Honorius, A, A. A,, Rofino P. P. Si quis mgq-
destiae nescius et pudoris ignarus improbe petulantiqué maledicto
. nomina nostra crediderit lacessenda, ac temulentis turbulentus ob-

‘“An intention to show that her Perry, 2 Camp. 398; R. ». Vincent, 9
Majeaty has been misled or mistaken C. & P, 91. ’
in her measures, or to point out errors
or defects inthe government or constitn- “* Amvicre 94
tion a8 by law established, with a view =~ ¢ Hesamption as o Intention.—In de.
to their reformation, or to exeite her termining whether the intention with
Majeaty’s subjects to attempt by lawfu]l which any words. were spoken, any
means the alteration of any matter in dopument was published, or any agren-
Chureh or Btate by law established, or  nient was' made, was or was not . sedi-
to point out, in order to their removal, tions, every persen mmst be deemed to.
matters which are produeing, or have . inten& the conseqnences which would
a tendency to produce, feelings . of naturally follow from his conduet at the
hatred and ill-will between classes of time and under the circumstances in
her Majesty’s subjects, is not a sedi- which he 50 condunoted himsgelf.”’
tions intention. R. v. Latabert and . :
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trectator temporum nostrorum fuerit, eum poenae nolumus subiu-
gari neque durum aliquid. mec asperum sustinere, quoniam, si ex
levitate processerit, contemnendum est, oi ez insania, miseratione
dignissimum, si ab injuria, remittendum.’™ -

+§ 1612, Libels on the executive, if conched in such a shape as to
bring the government into contempt, are by the English 5

. . o . o of libals
common Jaw the subjeots of penal prosecution.? . Whether on exccu-
the defendant really intended by his publication to alien- "
ate.the affections of the people from the government, has been held
by Lerd Ellenborough not-to be material.® Buat to this it may be

_ properly objected that though a mixture of other motives is no de-

fence,* yet to a seditious libel either a seditious motive is essential,
or such recklessness as in itself implies criminal ligbility. And if
there be reasonable ground for a ‘belief by the defendant in the

facts stated, and no proof of malice, censires of this class are not

indictable 5

! L. un. Cod. 8i gnia imperatori ma-
ledixerit (9. 7).

f See 4 Black. Com. 423; R. v. Har-
vey, 2B. & C. 267; 3D.&R. 464; R.
v. Cobbett, Holt on Libel, 114 ; Starkie
on Libel, 522, and commenis, supra, §
1611.

2 R. ». Burdett, 4 B. & Ald, 95; R.
v. Harvey, 2 B. & C. 257; 3 D. & R.
464. - . .
In T. 8, v, Lyon, Whart. 8t. Tr. 336,
the indictment being for # libel, the
object of which was *‘ to stir up sedi-
tion and to bring the President and the
government of the United States into

" contempt,”’ Judge Paterson, in charg-
ing the jury, said, “ The only question

you are to congider is that which the
record submits to- you. Did Mr. Lyon
publish the writing given in the in-
dictment ¥ Did he do so seditiously ?

. « . Asto the gsecond point you
will have to congider whether langnage
such az that here complained of could

have been uttered with any other in-

teni than that of making odious or
contemptible the President and govern-

. ment, and bringing them both inte

digrepnte.’’ - By the statute; afterwards
repealed, undeor which this prosecution
took place, ‘“the jury have a right to
determine the law and the fact, uhder
the direction of the court, &s in other
casea,”” The salient point of the libel
was a8 follows: * Whenever I shall, '
on the part of the executive, see every °
congideration of the public welfars
swallowed up in a eontinaal grasp for
power, in an unbonnded thirst for ri-
diculous pomp, foolish adulation, and
selfish avarice,”’ ete. The defendant,
then s member of Congress, was con-
victed, imprisoned, snd fined. The
prosecution, however, was, impolitie, if
within the letter of the statute; and
way followed poon afterwards by the
repeal of the statnte and the ﬂverthrbw_
of the party in power. * The bringing
the government into contempt,’' al-
leged by the indictment, was done far
more effectivaly by the prosecution than
by the libel,

4 Supra, § 119. : =

F See Brightly's Penn, Dig. 1631,
citing Com. ». Reed, 30 Leg. Int. 424,
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§ 1612 a. According to Sir J. F. Stephen, ¢ Every one is guilty

8o of libels

of & misdemeanor who publishes any libel tending to de-

on forcign ~ grade, revile, or expose to hatred and contempt any for-

powers.

eign prince or potentate, ambassador, or other foreign

dignitary, with intent to disturb peace and friendship between the
United Kingdom and the country to which any sach person be-

1]

longs.

No doubt this is the rule at common law, whenever. the
intent and effect are to stir up ill feeling with the power assailed.

Such a prosecution may be instituted in a State court? By

1 Bteph. Dig. C. L. art. 33, To this
is appended the following note ; *“R. v.
D'Eon, 1 Blae. 510; R. ». Lord G.
Gordon, 22 Bt. Tr. 213-233.. (This
wag the case of & libel on Marie An-
toinstio seven years after the defond-
ant’s acquittal for high treason.) R.
». Viot (1801). Vint wrote of the Emn-
peror Panl, ¢‘The Emperor of Russia ia
rendering himself obnmoxious to his
gubjects by various aets of iyranuny,
and ridiculons in the eyes of Kurope by
Lis inconsistency.” Starkie, by Folk-
ard, 669, R.v. Peltier, 28 . Tr. 529 ;
6th Rep. C. L. Com. art. 50, p. 34.”

' % In Chief Justice' MoKean’s charge
to the graand jury of. Philadelphia, in
1787, in view of the prosecution of
Cobbett for libelling the Spanish min-
ister, ocenrs the fellowing :—

- " Af & time when misunderstandings
prevail between the Repablic of France
and the United States, and when our
generzl government have appointed
public ministers to endeavor to effect
their removal, and restore the former
harmony, some of the journalz or news-
papers in the city of Philadelphia have
teemed with the most irriteting invec.
tives, couched in the most vulgar and
opprobrious langnage, net only against
the French nation, and their allies, but
the very men in power with whem the
minigters of our country are sent to
negotiste. These publications have an
evident tendency, not only to frustrate
a reconciliation, but to create a rup-
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ture, and preveke a war between the
sister republics, and seem' calculated
to villify, nay to subvert, all republi-
can governmenis whatever.
- *““Impressed with the daties of my
station, I have used some endeavors
for checking these evils, by binding
over the editor and printer of one of
them, licentions and viralent beyond
all former example, to his goed beha-
vior; but he still perseveres in his
nefariona publications ; he has ran-
sacked onr language for tarms of inznlt
and reproach, and for the bazest acen-
sations against every ruler and distin-
guished character in France and Bpain
with whom we chanee to have any in-
tercoufse, which it is scarce in nature
to forgive; in brief, he braves his re-
cognizance and the laws, - It is now
with'you, gentlemen of the grand jury,
to animadvert on his eonduot ; without
your aid it eannot be correcied. The
govermment that will net discounte.
nance, may be thought to adopt it, and
be deemed justly chargeable with all
the consequences.
¢ Every nation onght to avoid giving
any real offemce to another. Some
medals and dull jests are mentioned
and represented a5 a ground of guarrel
between the English and Dueteh in 1672,
and likewise called Lounis the XIV. to
make an- expedition into the United
Provinces of the Netherlands in the
same year, and nearly ruined the com-

monwealth.

CHAP, XXIX.] LIBEL. (§ 1615.

statute in England offences of this class are subjected to distine-
1 ies.! _ .
t-m; Il}glia;t 1Libels on the legislature may b_e regarded not only as
tending to breaches of the peace, bu!‘. as bigh breaches %o of libels
of privilege. They may also be punished as cf)ntemplss. g:r::egiala
But while it may be proper to prosecute cmmma]}y the. o
author of a libel charging a legislator with ctfrruptmn, eriticists, no
matter how severe, on a legislature, are within the range of bahe lib-
ety of the press, unless the intention and effect 'be. secht_mus. .
§ 1614. Intemperate reflections on the proceedings of courts o
justice, when bringing public Jjustice into c.on-tcn.lpt, are g, gg oels
distinctively libellous.* As hereafter seem, it 1s hbellf)us f’“' .
even to publish a correct account of Judlcla.l.proceedmgs if a.ccon:l-
panied with comments and inginuations tendmg.to asperse & man’s
character.” It is libellous, als_o, to charge a judge or jury with
malice or corruption.® But a constituti?nal guarant?7 o?' freedom of
speech applies under the same limitations to the judiciary as to

other officials.”

§ 1615. Seditious words, though not in writing, are of themselves

# Wo are sorry to find our endeavors
in this way have not been attended
with all the good effects that were ex-
pected from them; however, we are
determined to purene the prevailing
vice of the times with zeal and indig-
pation, that crimes may no longer ap-
poar less odiona for being fashionable,
nor the more secure from ppnishment.
from bein pular.” .

The ingi[goment was ignored, so the
prosecution went no farther. See
Whart. State Tr. 323, for full report.

1 R, ¢. Most, L. B. 7 Q. B. D. 244,
cited supra, § 179. . .

% Geo Sir W. W. Wynne, on the
House of Commons. See, alzo, 1 Med.,
144 ; 2 LA. Raym. 938 ; 1 Wils. 299;
8 Term R. 314; 14 Eaet, 1, In this
eountry may be noticed Wm. Eetalia’s
Cage, Journ. Assembly of New York,
1795 ; George Clarke’s Case, Thid. 1810,
Journ. of Senato ; Jefferson Parlizmen-

tary Practice, § 3 ; Anderson’s Case,
Journ. -of Congress, January, 1818.
Compare discussion of Hansard's Case
in Lord Penman’s Life.

3 Infre, § 1634,

s Holt’s Law of Libel, 170; 1 Hawk.
¢. 73, & 8: R. v, White, 1 Campb. 359,
n.; R. » Colling, 9 C. & P. 456; R. v
Staples, Andr. 228; Com. v, Snelling,
15 Pick. 321 : Foster ». Gom., 8 W. &
$.77. See Whart. Prec, 944.

% Com. ». Blanding, 3 Pick. 304;
Thomas v. Croawell, 7 Johns, 264. A
fair -and strict report, however, is no
libel.” Lewis ». Walter, 4 B. & Ald.
605. See infra, § 1639, .

& R, v, Spiller, 2 Bhow. 207 ; Com,
», Wright, 1 Cush. 46, and cases cited
supra, § 1595.

. As to justices of the peace, ses R. v.
Btaples, Andr. 228. K
7 Storey v. People, T8 Il 45.
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§ 1617.) : CRIMES, 800K 1L

indictable when publicly uttered with malicious intent.! Great
Seditions pa_rticqla.rity, hc-;wever,‘ a8 in indictments for obscene or
words profane words, is requisite ; for prosecutions of this class
Qoybeln-  are perilous agencies, and should be kept within bounds,

Thus, any variance in substance will be fatal ; as where
the words were set-out in the indictment in the third person, “ He
is,” ete., and proved to have been spoken in the second person,

“You are,” etc.;? and where the words set ont. imported they were -

. spoken of a thing then present, and the words were proved to have
been spoken of a thing not then present.?

§ 1616. Slanderous words spoken to a maglstmte when in the
execution of his office, are of themselves indictable.*

§ 1617. Where the alleged libellous writing reflects on the char.
Public ot acter of a public officer or professional man, as such, 1t
cuting 18 not in general necessary to prove his appointment to
l!;gggengsa . the office, or admission to the profession, because - that is
appoint. in almost all cases either directly or lmphed]y admitied

by-the libel itself ;* proof that he was in thie habit of act-

ing as such officer or professional man would, in that case, be suffi-

cient ; but if the gist of the libel be that the prosecutor had acted -

in o particulsr office without proper appomtment it is said to be

essentml 1 'prove sach appemtrment ¢

' Cro. Jaﬁ. 4075 3 W, ‘Blac. 790.
‘Whart. Preo. 981 Whart Cr. PL &
Py. §208.. :

Tn the English. Draft Code of 1879 we
bave the follovwing ;—

“** Beditious words are words expres-
give of, or intended to carry inte exe-
cation, or excite others to carry intoe
execation, & seditions intention.” As
to this the commissioners gay : * On
this -very delicate gubject we do not
undertake to suggest any alteration of
the law, It is not easy to find explicit
authority earlier than Prost’s Case (22
8t.-Tr. 471, tried before Lord Eldon in
1793) for the proposition, that to speak
seditions words is an indictable of-
fenee.” Bec. 102,
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¢ R. v. Berry, 4 T. B. 217. Seo su-
pra, § 1609, -

3 Waliors 'v. Mace, 2B. & Al 56
Updegraffv. Com., 11 8. & R. 394, Com-
pare R. =, Fusse]l 3Cox C, C. 201;
R. v. Crowe, Ibid. ]23.

Y R. v. Pocock, 2 Btr, 1157 R LR
Weltjo, 2 Camp, 142; 2 Salk. (98,
Whatt. Cr. PL & Pr. §§ 203, 965.

-& Supra, §§ 1570, 1580 ; Whart, Cr.
Ev.$5164,833: 4 7, R.366;: 1 B. &
P. (N. R. ) 186, 208 ; Jones v, Btovens,
11° Prive, 235' ‘Pearce v. Whale, 5 B.
& C.: 38, .

& Whart. Cr. Evi§§ 144, 835 ; Bmith.
v.. Taylor, 1 B. & P. (N. R. ) 196 S
Mod. 508; 4 M. & 8, 548 ; 1 Ad. & EI.
695 3 Bmg. 482, * Supra, §§ 648
e seq.

CHAP. XXIX.] LIBEL. [§ 1619.

V. PUBLICATION.

§ 1618. Publication of a Iibel is doing any act which is likely to
expose its contents to another’s observation.! Hence
evidence which shows that a libel came to the hands of To Dbeseen

by third

the person libelled? may amount inferentially to proof of persor.
publication® Exhibition to a single person is enough ;
and this applies in cases of an obscene libel which such other person
desires to see for the purpose of prosecution.t

§ 1619. A publication consisting solely in exhibition to the part.y
libelled is wanting in one of the necessary constituents of When 1ibel
a libel ; namely, exposure of the party libelled to public is in sealed

Tetter, in-

contempt. Hence, when the libel is in & sealed lett.er gent tent to pro-

voke

by mail, the indictment must charge that it was sent With yreqen o

1 Com. v. Dorrance, 14 Phila. 671. .

t R.», Burdett, 4 B. & Al 95; R.»,
Wegener, % Stark. (N. P.) 245; B. v.
Breoke, 7 Cox C. C. 251; Btate ».
Avery, 7 Conn. 268 ; Hodges ». Biate,
5 Humph. 112; Swindle ». State, 2
Yorg. 581; Btate ». Hollon, 12 Les,
482, :

& R. v, Bordeit,4 B. & Al 95; R.
». Wegener, 2 Stark. (N. P.) 245.
Bee State v. Avery, 7 Conmn. 268;
Hazleton Coal Co, w». Megargel, 4
Batr, 324 ; Bwindle v. State, 2 Yerg-
58L. |

Aceording to Sir J. F.. Stephen (D]g
Cr. L. art. 270), to publizh a libel “ is
to deliver if, read it, or communicate

its purport in any other manmner, or to

exhibit it {0 any person other than the
person libelied, provided thatthe person
making the publication knows, or hag
an opportunity of kuowing, the eon-
tents of the libel [{submitted) if it is
oxpressed in words, or its meaning if
it is expressed’ otherwise.]’? -

¢ A libel, published in the ordinary
conrse of the business of any person
whose trade it is to deal in articles of
the kind to which the libel belongs, is

. desmed to be published, not only by

the person who actually sells or ex-
hibits it, but alse 'by his master, if his

‘master has given ki general anthor-

ity to sall or exhibit for his master's
profit articles of -that kind.

it Provided, that whenever, upon the
trial of any person for the publication
of a:libel, evidence has been given

-which establishes s presumpiive cage

of publication against the defendant,
by the act of any other person by his
aunthority, the defendant may prove
that such publication was made with-
out his anthority, consent or knowl- -
adge, and that the said publication did
not arise from any want of due care of
cantion on his part.”’ .

The law is thug given hy the Eng-
lish Commissioners of (1878, Draft
Goda, p. 111 =

¢ Publishing a defamatory or -other
Iihed 48 exhibiting it in publie, or caus-
ing it to be read or seen, or showing or
delivering it, or cansing it to be shown
or delivered, with -a view fo ifs being
read or seen by the person defamed, if
any, of by any other person.”

¢ R. v Carlisle, 1 Cox C. C. 229.
Infra, § 1828,

445



§ 1621.] CRIMES. | BOOK I1.

Egzﬂhimrgggt the intention of provokinga breach of the peace, or other
wigdemeanor.! But it bas been held that the mere
posting a sealed libel is an attempt.? .
§ 1620. In cases of mailed libels, the defendant may be indicted
Venno may 10T & publication either in the county in which the letter
¥ .

be in place  was mailed,® or in that to which it was directed. If &
f,i.;l;ﬁ;gofor libel be written in one county, and sent by post addressed
ot delivery. ¢4 5 pergon in another county, or its publication in another
county be in any way consented to, this is evidence of a publication
in the latter county.* And if a libellous letter be sent by the post
addressed to a party out of the county in which the venue is laid,
but it ig first received by him within that eounty, this is a sufficient
publication.® Both the place of forwarding and the place of publi-

cation have, it seems, jurisdiction.® .
§ 1621, It is said, however, that the postmark of a particular
place within the county, upon a letter containing the
Tosvmarks Jibel, is no evidence of & posting iu that comnty ; for the
mﬁﬁ;ﬂ of “post-mark might be forged.” But it would seem that
post-matks are evidence that the letiers on which they
are printed were in the office post-marked, at the date thereby
specified.® The better opinion is, that the post-mark is prim@ facie
evidence that the letter was put into the office at the place marked,?
and that it was received by the person to whom it was addressed

when the address is correct.l?

CHAP. XXIX.] LIBEL. [§ 1627.

§ 1622. Selling the libel to the agent of the person Libelled is
publication.! So the delivery of a newspaper to the o.ﬁicer Selling 1s
of the stamp-office is a sufficient publication to sustan an publica-
indictment for a Iibel in that paper, inasmuch as the ™
officer would at all events have an opportanity of reading the libel
himself.2 ' .

§ 1623. A party who communicates libellous matter to another,
with a view to its publication, is guilty of publishing, on Tnstigator
the principle that in misdemeanors all participants are s prini-
principals.?  And one who furnishes the facts of a libel _p '
published in a paper, and consents to its publication, is indictable
for the libel. :

§ 1624. Printing is not sufficient proof of publication, *punting

> - ; ot &
as the writer may have acted as compositor and pressman ;unﬁgﬁ
himself.® : tion.

§ 1625. Where a libel wag published in a newspaper printed in
the State of Rhode Island, but which usually circalated
in a county in Massachusetts, and the number containing g;;ﬁ?:??’“
the libel was actually circulated in such county, it was held pablica-
that this was evidence of a publication in such county. ¢ _

§ 1626, The identical libel published must be produced ; though
where it is in the prisoner’s exclusive possession, or has o .
been lost or destroyed, or where, fror:n other circum- ﬁg:elti;::g{z
stances, its production is out of the power of the prose- proofis
cutor, then, as in other cases of non-producible papers, )

' R. v. Wegeneor, 2 Btark. (N, P.)
245; Hodges v. 8tate, 5 Hemph, 112;
1 Hawk. ¢, 73,3. 11. That a postal
card is a publication, see Robinson =,
Jones, 20 Alb. L. J. 202.

® Hodges o. State, ut sup.

% R, v, Burdett, 4 B. & A1.95; D.8.
». Worrall, 1 Dall. 388; Whart. St.
Tr. 188 ; Com. ». Dorrance, 14 Phila.
671. Bee, fully, supre, § 288 ; andsee,
particularly, Whart Cr, Ev. § 113.

¥ Seven Bishops® Case, 12 How. St.
Tr. 331, 332 ; R. ». Jones, 4 Cox C. C,
138; 1 Den. C. C. 551 ; Whart. Cr.
Ev. § 113,
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8 R. v. Watson, 1 Camp. 215.

5 Supra, § 288, Bee 22 Albany L. J.
605; & Crim. Law, Mag. 175.

7 Ibid. See Whart. on Ev. § 325,

% Bes R. . Plumer, B. & R. 264: R,
v. Johnson, 7 East, 65,

9 R. r. Johnsen, 7 East, 65 ; Fletcher
v. BraddyIl, § Stark. (N. P.) 64; 2
Stark. on Slan, 36, 38 ; and see cases
in Whart. on Ee. § 1325,

® Bhipley v. Todhanjer, 7 C. & P.
680 ; Warren v, Warren, 4 Tyrw. 850;
New Haven Bk. », Mitchell, 15 Connm,
206 ; Callan v. Gaylord, 3 Watts, 321;
2 Greenl, on Ev. § 416.

secondary evidence is admissible of its contents.”
§ 1627. Evidence that the libel was purchased in a bookseller’s

ghop, or at a newspaper office, or the office of a news-

Master re-

vendor, of a servant there, in the course of business, will sponsible

at common law maintain a count, charging the master

for servant.

with having published it,® even though it be proved thab the master -

1 Brunswick ». Harmer, 14 Q. B.
185. .

# R. v. Amphlit, 6§ D. & R. 126; 4
B. & C.B85. .

? Adams » Kelly, R. & M. (N..P.}
167; R. ». Cooper, 8 Q. B. 533; Clay
v.-People, 86 1L 147.

4 Clay v. People, 86 I11. 147.

& R, v, Lovett, 9 C. & P. 462.

& Com. v. Blanding, 3 Pick. 504.

1 Johnson . Hudsom, 7 Ad. & EL
233; Hoff » Bennett, 2 Sand. 703;
Whart. Cr. Ev. § 199.

® fufra, § 1649 ; 4 Bac. Abr. Libel, b.
2: R. ». Almon, 5 Burr, 2686; Com.
v. Morgan, 107 Mass, 199. Bee Com.
v, Gillezpie, 7 8. & R. 469, per Dun-
can, J, :
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§ 1627.] CRIMES. . {BOOK 11,

wag not privy to it,' though the better view is that the publisher is

not responsible unless negligent.?

1 R. v. Walter, 3 Esp. 21; R. o
Guatch, M. & M, 433; Aity.-@. 2. S5id-
den, 1 C. & J. 220; Com. v. Willard,
D Weekly Notes, §24. See fully supra,
§5 246 seq.

2 Ifra, § 1649,

Under Lord Campbell’s Act (6 & T
Viet, ¢, 96), the publisher is not respon-
sible for his servant’s independent act,
in eases where the master is non-negli-
gently ignorant of the act. Under this
act, on the%rial of a ¢riminal informa-
tion against the defendants for a libel
published in & newspaper of which
they were proprietors, it appeared that

each of them managed a different de-

partment of the newspaper, but that
the dnty of editing what was ealled
the literary department was left by
them entirely to an editor whom they
had appeinted, named G. The libel
in question was Inserted in the paper
by &. without the express anthority,
consent, or knowledge of the defend-
- ants.. The judgse having directed a
verdict of guilty against the "defend-
ants, it was raled by Cockburn, C. J o
and Lusk, J., that there must be a new
trial; for upon the trae construetion of
6 &' Vict. e. 96, 5. Y, the libel wag
published withont.the defendant’s an-
thotity, consent, or knowledge, and it
wad %question for the jury whether the
publica.twu zrose from any want of due
care and caution on their part. If was
held by Mellor, J., dissenting, that the
defendanta havmg for their own behe-
fit employed an editor to manage a par-
tioular department of the newspaper,
and given him fnll diserotion a3 to the
arifoles’ to be inserted in it, mnst be
takoh ‘{0 have consented ts the publi-
cafftn’ of the libel by him; that 6 & 7
Viet. ¢. 96, 6. 7, had no applicatlon to
the facts proved; and thaf the case
448

was properly withdrawn from the jury.
R. v. Holbrook, L. R. 3 Q. B. I 60;
14 Cox C. C.185. For second trial, see

infra, § 1649; compare London Law

Times, Nov, 16, 1879, p. 48. And see
E. v. Alexander, 71 Loudon Law T.
(Journ.) 41. '

In R. ». Foole (and Ramsay), 48 L,
T. N. 8, 733, Lord Coleridge, C. J., in
charging the jury, said: “ As to the
matter of pablication, the law has been
altered in most important respecis by a
statate passed early iu the Teign of the
present queen—§ & 7 Viet. ¢, 96, It
used to be the law that ithe proprietor
of a newspaper wad criminally, not
merely civilly, bat criminally respon-
sible for a libel inserted in his paper,
and that & bookseller or pnblisher was
criminally reaponsible for a libel in

any book which was sold or pnblighed.

under his autherity, even though the
newspaper proprietor, or the bookseller
or publisher did not know of or anthor-
ize the insertion of any libel, and did
not even know of its existence. But this
in the eriminal law was an anomaly
and a grievance which the statnte I
have referred to was, in its seventh
geetion, intended to remedy. That

_gection ecame to be congidered in the

ease of Reg. ». Holbrook, in which a
gross libel on the town- Clerk of Ports-
mouth had been published in a Ports-
mouth newspaper. The case was twice
tried at Winchester, first before Lord

Justice Lindley, and secondly before

Mr, Justice Grove. On each occasion
the roling of the 'jndge who tried the
cage, was questioned in the Gueen's
Bench in the time of my predecesser in
this geat; on such cccasion - by the
same three judgea, Lord Chief Juatice
Cockburn, snd Méllor, and Lash, JJ.;
on each vooasion there was the same

CIAP. XXIX,] LIBEL. ' (8 1629,

*

§ 1628. The admission of the defendant himself, of the Admissions

MY prove

fact of his concern in the libel, iz sufficient,! but doea not 001,
prove that he published if in a particular county.?

§ 1628 4. Corporations, in conformity with the rules gorpors.
heretofore given,® may- be indicted for libelt tions.

VI. WHAT COMMUNICATIONS ARE PRIVILEGED.®
1. From the Relation of the Parties.

§ 1629. A publication, though defamatory, yet if written dond
fide, or iu confidence, or with a view of investigating a fact in which

difference of opinion, the Lord Chief
Justice, and Lush, J., holding one way,
and Mellor, J., the other. But, not-
withstanding this difference of opinion,

the case is a binding autherity upon-

me, and I lay down the law to yeu in
the terse and clear language of Mr,
Justice Lush. ¢ The effect of the stat-
ute,’ gays he (4 L. R. Q. B. 60}, ‘read
by the light of previous decisions, and
read so as to make it remedial, must
be, that an authority from the proprie-
tor of a newspaper to the editor or pub-
ligher to publish what is libellous, ia
no longer fo be, as it formerly was, a
presumption of law, bot a question of
fact. Before the act the only question
of faet was, whether the defendant
anthorized the publication of the pa-
per, now it is whether he anthorized
the publication of the libel. . . .
Criminal intention is not to be pre-
sumed, Lut is o be proved, and in the
absence of evidence to the contrary,
a person who employs another to do a
lawfnl act, i.e., to publish, is to ba
taken to amthorize him to do it in a
lawful and iot in an unlawfol man-

_ mer.’ Huch is now the law laid dewn

in admirable language by great anthor-
ity, and it is for you to say whether

. according to the law as so laid down

these defendants (either or both of
them) did or did not anthorize the
- publication of these libels,”*

VOL. 11.—29

In Com. ». McClure, 3 Weekly Notes,
38, it waa held that wnder a provision
in the Pennsylvania Constitation,
where a libel relates fo matier proper
for publie investigation, and is pub-
lished without megligence or maliee,
the publisher i3 not respensible. See
supra, §§ 246 of seg. _

1 Com. ». Guild, Thach., C. C. 329;
Townsh. on Sland. 485 a. _

® Seven Bishops’ Case, 12 How. St.-
Tr. 33}, - Bee Whart. on Ev. §§ 623 &

&me 5391 & seq.
¢ R.v. Watzon, 2'T. R. 199 Sf.ate '

Atehisom, 3 Lea, 729, Supra, § 173.

This was a cagse of a newspaper eor-
poration whose organ called the prose-
cutors *‘a scoundrelly ring.’* Unless
the position in the {ext be sustained,
all that wonld be necessary to give im-
punity to Iibels wonld be to have them
published by corporations, -

5 Sir J. F. Stephen, in note xvi. to
hig Dig. of Cr, Law, says -

#The word ‘ malicions,’ in reforence
to the offemce of libel, has been elab-
orated by the judges inte a whole body
of doctirine on the Subjact, in the same
sort of way as the words ‘ malice afore-,
thonght,’ in the definition of murder.

* The process was of this sort. Mal-
ice was flrst divided into malice in fact
and malice in law—malice in fact being
personal spite, and malice in law heing
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§ 1628.] CRIMES, [BooK IL.

Bont fide  the party making it is interested, may not be a libel.!

confidential

personsl A person, also, has a right to communicate to another

communi-
cations are

any information he 15 possessed of in & matter in which

privileged. they have a mutual interest, if there be no malice or

officiousness.t

defined to be ‘s wrongfal act done in-
tentionally, and without just canse or
excuse.’

“Inasmnch &s the publication of a
libel must always be intentional, and
inasmuch 28 the courts hel that to
publish defamatory matier of another
was, generally speaking, a wrongful
act, the result of this was that every
publication of defamatory matter was
a erime unless there was some just
cause or exenae for it,. . What zmounta
to a *just cause or excmse’ was de-
cided by a multitude of cases. The
phraseology employed in their decisions.
hag been aa follows ; Defamatory mat-
ter which it was congidered lawful to
publish has boex described as a. * priv-
ileged communication.’ This *privi
lege’ has been regarded as rebutting
the presumption of malice arising from
the fact of publieation; and it- has
further beem divided into absolute
privilege and qualified privilege: ab-
solnte, if it justifies the publication,
" whatever may be the state of mind of
the pablisher ; qualified, if it justifies

such pablication only under particular

cirmatanoas, ag, for instance, when
the publisher in good faith believes the
defamatory matter to be true, when
the defamatory matter actually is true,
and ita pmblication is for the pnb].w
good, ete.

*The law thus falls into the singu-
lar condition of a see-saw hetween two
lega]l fictions—-implied malice on the
one hand, and privilege, abscinte or
gualified, on the other.

‘¢ I wilt give 5 single instance of the
intricacy to which this leads. A. writes
of B, t¢ (., “B. ig 4 thief.” Here the
law implies maliee from the words used.
It appears that B. was a servant, who
had been employed by A., and was
trying to get inta C."s employment, and
that A.’s letter was in answer o an
inguiry from C. Here the occasion of
publication raises a qualified privilege
in A., namely, the privilege of saying
to C. that B, ia a thief, qualified by the
condition that A. really thinks that he
is one, and the qualified privilege re-
buts the implied malice presamed from
the fact of publishing the defamatory
matter. B., however, proves not only
that he was not a thief, but that A.
must have known it when he said that
he was. This raiges a presnmption of
¢Xpress malice, or matice in fact, in A,
and proof of the existence of express
malice overturng the presnmption
against implied malice raized by the
proof of the qualified privilege.

““This machinery of express and im-
plied ‘malice, and qualified and abso-
Inte privilege, is only & roundabout
and intricate way of saying that, as a

1 fea ﬂgfra, § 1643.
~ # Bee Maore v. Terrill, 4 B, & Ad.
87; 1 N.& M. 559, Thus, a lsiter
* from 2 son-in-law to hig mother-in-law,
voluntesring advice about her proposed
marriage, and eontaining imputations
upon the person whom she was “sbont
450

io marry, is a privileged communica-
tion, and not actionable, unless malice
be shown, Todd ». Hawking, 2 M. &
R.20;: 8C, & P. 88. S8ee Heme ». Bon-
tinck, 2 B, & B. 130; Townsh. ¢n
Sland. 322.

CHAP, XXIX.] LIBEL, : [§ 1630.

§ 1630. Meddlesomeness is the test in respect to purely volunteer

communications. If 4 communication be merely meddle-

Meddle-

gome-—if it be not dictated by common interests or by somenesais
any distinctive personal duty—then the privilege cannot

be invoked.! In other words, ¢ The publication of a libel is not
a misdemeanor if the defamatory matter published is honestly be-
lieved to be true by the person publishing it, and if the relation
between the parties by and to whom the publication is made is such
that the person publishing is under any legal, moral, or social duty
to publish such matter to the person to whom the publication is
made, or has a legitimate personal interest in so publishing it, pro-
vided that the publication does not exceed, either in extent or in
manner, what is reasonably sufficient for the occasion.”

general rnle, it is & crime to publish-

defamatory matter; that there are,
however, certain exceptions to that
rule, by virtue of which it is not a
crime to defame a man ;-—

(g} If the defsmatory matter 15
trae, and its publication i3 for the

public good.

* (&) Although the defamatory mat-

ter is false,

(1) I the libeller, in good frith,
believes it to be true, and publishes it
for certain specified reagons ;

¢ (ii,} Although he knows it {0 be
false, if he publishes it in & particular
charscter.

“ By working ont this scheme, and
stating in general terms that the pub-
lication of a libel is always malicicns
unlegs it falls within one or more of

the specified exceptions, the intrieate.

fictions about malice in law and in fact,
and absolute and qualified privilege,

may be dispensed with. They are

merely {he seaffolding behind which
the honse was built, and now that the
houge is convenient, and proximately
complete, the seaffold may be iaken
down.” -

. 1 Shipley v. Todhunter, 7 C. & P.

the test.

680. The folIOWing ate mmong the
leading cases on this point.
© Where B., a tradesman, is dismiszed
from serving A., one of his customers,
A, stating as the reason of it that B,
chargedl for goods never delfvered, and
B. after this writes z letier to A. vin- -
dicating . himself, and imputing the
dishonesty o a servant of A., this is
& privileged communication, if it be-
done bond jide, and without malice.
Compa.ré, however, Coward ». Welling-
ten, 7 ©. & P. b3L

A. had sold goods fo B., a-irades-
man, and before the delivery of them,
C., without being asked or solicited in
any way to do g0, spoke words injuri-
ons to the eredit of B., as a tradesman, -
this was held not a privileged commu-
nication ; but if he had been asked by
A. as to the credit of B., it wonld have
been s0.- R. ». Watta, 8 C. & P. 614.
See McDougall, ». Claridge, 1 Camp.

"267; Storey v. (Challands, 8 C. & P,

2 Bteph. Dig. C. L. art. 278, _
‘When theé exlste:uee of the relation_
establishing the dity has been proved,
the 'bnrdan of proving that the state»‘
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§ 1631, A master applied to for the character of a servant is
Mastar’s privileged to give what he dond fide and non-negligently
:eh:l"r:;ﬁl;of conceives to be a rightful answer; and no action lies in

_ privileged. Such case for such answer.! But itis otherwise where a
false answer is given maliciously.?

§ 1632. Public policy requires that the officers of all trosts,
S0 of bohd whether religious, charitable, or financial, should be
ﬁ[ﬁg:l closely watched by the governing bodies of such trusts.
tions by ai. Ilence bond fide communications from a director or
g‘:ﬁ"p:‘n;’;. member of any society exercising -such trust, to a fellow

director or member, as to the character of an officer or
candidate for office, are privileged.* A communication from a chari-
table board as to the merits of an applicant for charity, is on the

same fooling.* The question of good faith is for the jurys If

CHAP, XXIX.] LIBEL, . _ [§ 1634.

§ 1632 ¢. A business publication, which becomes necessary in a

particular juncture of a party’s affairs, may be privileged g
o of bondl

on the ground of necessity,! though it might otherwise be sds busi.
libellons, This is the cage with an advertisement, by a Jesp PP
party bond fide and reasonably believing notes to have '
been frandulently obtained from him, notifying the public to this
effect.? But it is otherwise when such publication is unnecessary.®

§ 1633. A circalar letter, sent by the secretary to the members
of a society for the protection of trade against sharpers . . -
and swindlers, furnishing information respecting certain munica-
bill transactions, is not a privileged communication.? eommereial
The test in such cases, and also in cases relative to com. 38°Reies
mercial agencies, is that already invoked. If the com-
munication be a bond ﬁde reply to & business correspondent seekmg
for information, it is privileged.® If it be an officious address, purely

there be malice, privilege may be no defence.®

ment was not honestly believed to be
true isnpon the proseeutor, Ibid.
Reasonableness of helief i3 imma-

terial when a communication is privi-

Ieged. Clark v. Molyneux, 14 Cox C.
C. 10.

U'Hargrave o. Le Breton, 4 Burr.
2425 ; Pattison v, Jones, 8 Man. & B,
101; 8 B, & C. 578; Child ». Affleck,
- FIbid. 403: 4 Man. & B. 338; 1 M. &
P. 33, 61, 692. :
£ Kelly .. Ps.rhugton, 4 B. & Ad.
005 2 N. & M. 460.

Bir J. P. Stephen (Dig. €. L. art.
273) lllustmtes the topic in the fext as
follows :—

TEHA, hemg asked the charaoter of B.,
who had been in his service, by C.,
who is about to engage B. as aservant,
writes of B., in a letter to C., the words
‘B. {5 a drunkard and a thief.? If A,
honestly and on reasenable groands

believes that B. is a drunkard and a

thief, thongh in fact he is neither, this
is not & libel.
“If A, pnblished this letter in a
newspaper it woald be a libel,
452 o

“ Ag goon a8 the cironmstanees nnder
which the letter was written are
proved or appear, the burden of prov-
ing that A.did not honestly and on
reasonable grounds belisve B. to be a
drunkard and a thief is wpon B., in a
Proseontion or aetion by B. Beatson'
v. Bkene, 5 H. & N. 8§38,

2 Blackhum v. Blackbarn, 4Bmg.
895; 1M. & P. 33, 63; 3C. & P, 145;
Thompson v. SBhackell, M. & M. 187;
Green v. Chapman, 5 Beott, 340; 4
Bing, (N. C.) 92; Kelly ». Tinling, L.
R.1 Q. B.~69% (a case of a church war-'
den criticizing a clergyman); though
see Martin ». Strong, 1N. &P, 29; 5
Ad. & El, 536. As to church disci-
pling, see ffra, § 1641. In Phil, ete.,
R. R. v. Quigley, 21 How. 202, it wes
held that a report of a committes of
stockholders, containing defamatory
matier, lost its pnvﬂega by boing pub-
lished. :

§ Waller ». Lock, 44 L, T. (N. B )21

5 Gassett ». Gilbert, 6 Gray, 94

" § Bodwell ». Osgood, 3 Pick, 379.
Bat se6 infra, § 1664,

volunteer, and sent unasked, there is no privilege. It follows that
a commercial agency is not privileged to communicate to its sub-
seribers information prejudicial to a party as to whom no inquiry

was made.?

9. From Public Policy.

§ 1634, The defendant may show that the alleged libel formed
part of a speech delivered by him as & member of a leglslature and-

1 Hee supra, § 95.
2 Com. v. Featherston, 9 Phila. 694.

$ Com. ». Sanderson, 5 Clark (Pa.),
54. See Com. v Odsll, 3 Pitts. R.
448,

1 Getting v. Foss, 3 C. & P. 160. Bee
Ward ». Smith, 6 Bing. 749.

6 Haa Trussell » Bcarlett, 18 Fed.-

Rep. 214 and note.
§ Com. v. Btacy, 8 Phila. 817,
¢ A business,” skid Alligom, J.,

“ guch as that oonducted by the de’

fendant, if properly mansaged, may be
of the greatest service to the business
men of the country ;. but if carried on
with a revkless disregard of the righta
of others may be converted into an evil
againgt which no man ecan protect

hlmself. « +« + » Thereisno great
hardship imposed on an agency of this
kind, if they are required to know be-
forehand that their statemenia are
true, and that the persons to whom they
are sent have an interest in receiving the
information ; and this eould be accom-
plighed by requiring every subseriber
to furdish to the sgeney from time to
time the names of the firms with whom
they had established bosiness rela-
tions, or who may apply to them for
oredit.””" Com, v. Btacey, 8 Phila. 621;
S, P. 8tate ». Lonsdale, 48 Wia. 348,
whete privilege in such cases is recog-'
nized, otherwise as to voluntese -or:
non-sonfdential communieations. Ban-
derlin ». Bradstreet, 46 N, Y. 158.
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this privilege extends to the subsequent faithful report of his speech
80 of legls- in a public newspaper.! So he may prove that the mat-

htiveh ter alleged to be libellous was contained in & petition to,
:ﬁﬁegrﬁf - or testimony before the legislature, or was a part of the
ceedinga,

proceedings of the legislature; though this has been
ruled to be no excuse for an extrinsic publication wantonly ma-
licious.? In England, in a case of great political celebrity, this law
was reiterated by the Queen’s Bench, and it was maintained that a
publication which was per se a malicious libel could not be defended
on the ground that it was directed by parliament.* Upon this was
enacted the statate of 31 Viet. c. 23, making publication by direc-
tion of parliament a defence.¢ :

In the United States, in view of the vast benefi arising from
full and faithful reports of the proceedings of the legislatures,
both federal and State, we must conclude that the fact that a pub-
lication is & report of legislative proceedings, fairly and fully made,
is an absolute bar. For it is only by a fair and full report of leg.
islative action that the people are able to exercise a wise -control
over their repregentatives, and the due dignity and propriety of the
representative body ecan be maintained. A legislature sitting in
secret has great temptation to transcend its own bounds and invade
private rights ; and a legislature would be practically invested with
secrecy if it was an indictable offence to publish ite proceedings
whenever those proceedings were offensive. In maintaining this
great principle, as in the case of judicial reports to be hereafter

noticed, the incidental annoyance to individuals must be overlooked 5
But this reasoning does not apply to exiracis maliciously tnade out

CHAP. 1-<x1x.] - LIBEL. . [§1630.

.§ 1635. Personal censures, when within the préper limit of an
official report, are privileged. Eminently is this the case g, of o
in the military service, where the public safety requires elireports.
that official duty in this respect should be fearlessly performed. So
far has this been pushed in England, that it has been ruled by the
Queen’s Bench that the report of a military officer is privileged,
even thongh made without probable cause.! But such publication
becomes libellous when directed to parties disconmected with gov-
ernment.?. : . :

$ 1636. Communications to a governor or other appointing power
are privileged, if they do not contain malicious defama- o .-
tory fabrications, or if they have such probable cause as E;;l;ct:-
may operate to show abseuce of malice.? - electing or

A communication, however, to the public at large, in ;pog"g:';’;‘fo
a newspaper, a8 to the qualifications of a candidate for candidate.
office, the appointment to which is made by a board of limited
number, does mot stand on the same footing of privilege as if
addressed to the appointing power.! '

But pertinent criticisms on the eharacter of a eandidate for popu-
lar election, addressed to the electors, are held privileged,® if relat-

ing to an election and to his official character,® though the privilege

*

_does not extend to publications made outside the electoral body.”

The privilege cannot protect where malice or negligence is shown.®
§ 1637. Counsel in the discharge of their duty, and in matters
telative to the issue, may make observations injurious to indivi-

1 Dawkmns v. Lord Pautet, L. R, 5§ Bpalding, 1 Up. Can. (Q. B.) 258;

of the range of the ordinary reporis. '

1 Wason ». Walter, L. R. 4Q. B.
73, qualifying R. ». Greevey, 1 M. & 5..
278; R. ». Lord Abingdon, 1 Bsp. 226;

Coffin v. Coffin, 4 Mass. 1, 31 ; Com, v.

Blanding, 3 Pick. 30d.

21 Hawk. ¢. 73, 8. 7. Bee Fairman
v. Ives, 1D. & R. 252; R. v. Lee, §
Esp. 123 ; M'Gregor v. Thwaites, 3 B.
&C. 24; 5D. & Ry. 447; Townsh. on
Bland. 342 ; Home v. Bentinck, 2 B. &
B. 130 (though see Dickson v. Lord
Wilien, 1 F. & F. 419); Goffin ».
Donelly, 44 L. T. N. 8. 141 ; Comn v.
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Clap, 4 Mass, 163; Com, v. Morris, 1
Va. Can. 176. i

$ Stocledale . Hansard, 11 Ad. & EL
263; 2Per. & D. 346. A full discus-
sion of this remarksble case will be
found in Lord Denman’s Life.
4 Bee 11 Ad. & Kl 297; 3 Per. & D,
3446, )

$ Seo Davigon v. Duncan, TE. & B.
229 ; Wason ». Walter, L. R 4 Q. B.
95, argument of Cockburn, C. J.;
Stanton v». Andrews, 5 Up. Can. ¢Q.
B.} 221. :

Q. B. 94, Cockburn, C. J., disseniing ;
Beatson v. Skene, 5 H. & N, 838. See
Dawkins v, Lord Rokeby, 1. R. 8 Q.
B. 255 ; Home ». Bentinck, 2 B. & B.
130; R. v, ‘Abingdon, 1 Esp. 22§.

% Harwood », Green, 3 C. & P. 141.

3 Harwood v. Green, 3 C, & P. 141 ;
Thorn ». Blanchard, § Johns. 508;
Com. z. Morris, 2 Wheel. C. C. 465; 1
Va. Cas, 176; Gray ». Pentiand, 2 8.
& R.23; B. C.,4 5. & R. 420; Flt-
craft v Jenks, 3 Whart. 158. Compare
Harrigon ». Bush, b E. & B. 344; Cur-

tia ». Mussey, 6 Gray, 261 ; Rogefs t.

Stanton », Andrews, 5 Ibid. 311 ; Com.
v. Odefl, 3 Pitts. R. 449,

¢ Hunt ». Bennett, 19 N. Y, 173.

& See cases cited above : though ses,
as limiting this view, Aldrich o. Press
Cp., 9 Minn, 133, That a eriticism of
persons speaking at the hustings is
privileged, sea Davis v. Duncan, L. R.
9 C. P. 39%. '

§ Com. v. Wardwell, 136 Masa. 164
Bee Briggs ». Garrett, Leg. Int., Jan.

11, 1884,

7 State v. Baleh, 81 Kan, 485.
8 Com. v. Bingerly, 15 Phila. 568.
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duals, and publish the same when roquired by professional ‘ duty,!
r30=c_.f pro- - butthe publication of such slanderons matter is not - Justi.
p'f:g'l‘i’:;l ﬁable_-,.unless_ -_.i.t; .is shown tha{ it was published for the
tons by purpese.of giving the publie information which it was fit
" and proper.for them to recejve, and that it was warranted
by the evidemce.® ... . . s o
_ ’.I‘.he"same reagoning prevents the defence of privilege from being
mamtained by connsel who publish defamatory speeches made by
them on trial.® - : : : "
“ Neitl{e? party, witness, counsel, jury, nor judge can be put to
answer, evilly -or criminally, for words spoken in office. If the
words spoken are opprobrious or irrelevant to the case in court, the

CHAP. XXIX.] | LIBEL, [$ 1639,

that the anccused is guiléy.? - Even though the report contdin irrele.
vant statements defaming & stranger, this is-no libel if the report be

_fair .The privilege of the publisher, however, does not avail if 4n
unfair summary of the evidence be-given® - And-a publication of

proceedings in & court of justice, containing. defarmtory matter,
would be a libel, if the account be highly colored or false ;* or be
commented upon with scandalous remarks and ‘insinuations;* or be
ex parte 5 or where the. publication is not for the.purpose of making
a true report,’ but waliciously for libelling the party, or as a vehicle

eourt will take notice of them as
mation.”’#

a contemnpt and examine on infor-

§ 1638. Libel cannot be maintained for works spoken or deposed
Andsoof OR trial, no matter how malicious.t R :
Sence Of 1689, It is lawful, also, to publish the history of a

withesses

ontrial.  litigated case, consisting of the facts in evidence, and of
Andsoor Uhe law as applied to those facts.5.  Hence it is lawful to

legal pro- -
ceedings.

publish the fact that an individual was arrested, and the.

. . chatge made against him, though the publisher has no
right, while _the charge is in the courge of investigation, to assume

1 Hodgson v. Scarlett, 1 B. & Ald. 533, -

% Flint ». Pike, 6 D. & R. 528; 4 B.
& C, 473 ; Com. », Clap, 4 Mass. 163 ;
Com. ». Culver, 1 Clark (Ps.), 361 ; 2
Penn. L. J. 359,

Thus, it was held indictable for a
member of the bar, in an afidavit filed
of record, wantonly to charge J. G.
with fornication. Com. =, Culver, ut
supra. 8o, where one acting as coansel
propared and presented s declaration,
‘in which wers inserted altegations that
the defendant wag & reputed to bé fond
of gheep, bucks, and ewes, and of wool,
matton, and lamb,” and {0 be * in the
habit of biting sheep;” and it was
added, that “ if guilty, he oaght to be
hanged or shot;”’ it wag held that an
indietment charging guch matter as

456 .

libetlons, and sllsging malice, was good
on demurrer. Gilbirt s, Penple, 1
Denio, 41.

* R. v Creévey, 1 M, & 8, 273 : Com,
v. Godschalk, 13 Phila. 575, Ses
Bnyder v. Fulten, 34 Md, 123.

¢ Lord Mansfield in R. ». Bkinner,
Loftt, 55, adopted by Fry, L. J.yin
Manster v, Lamb, 49 L. T. (N. §.) 258.

¢ Henderson ¢. Broomlead, 4 H. &
N. 569; Dawkins = Lord Bokeby, L.
R.8Q. B. 2355: 4 F. & F. 806; Bea~
man ». Netherelift, L. R. 1 C. P. ‘D,
540, oited’ at large in Whart. on By,
& 722, T : :

% Wason v. Walter, I. R.4 Q. B. 73 s
Ryalls ». Leader, I.. B.1 Exch. 298 ;

Usill v, Hales, L. B. 3 C. P. D. 208,
319. i

1 R. v. Flest, 1 B. & Ald. 379; R. vs
Lee, 5 Esp: 123 ; Wason v. Walter, L.
R. 4 Q. B. 73; Usher v, Severance, 20
Me. 9. ' o

£ Ryalls ». Leader, L. R. 1 Exch.

3 R. ». Abingdon, t Esp, 726; Baun.
ders » Milla, 6§ Bing, 213; Lewis v,
Walter, 4 B. & Ald, 605. See Roberts

_ v. Brown, 10 Bing. 519.

* Waterfleld v. Bizhop of Chichester,
2 Mod. 118; Stiles ». Nokes, 7 East,
493; Pittock ». O'Neill, 63 Penn. St.
253. )

5 Lewis v. Clement, 3 B. & A1d. 702;
8. C. in errar, 7 Moore, 100; 2 B. & B.
957: 1 Price P. C. 181 ; Etile v. Nokes,
7 Bast, 493 R. v. Fleet, 1 B. & Ald.
379+ R. v. Fisher, 2 Camp. 563; R. r.
Lee, 5 Esp. 123; Clark ». Binuey, 2
Pick. 113 ; Com. a Blanding, 3 Ibid.
304 ; Thomas ». Croswell, 7 Johns.
264. '

6 Sgunders v. Mills, 6 Bing. 213; 3
N. & P. 520; R. ». Figher, 2 Camp.
563: R. w. Fleet, 1 B. & Ald. 379.
When there is an erder of court made
that a report of the proceedings should
not be published, a gsubsequent publi-
cation is indistable. Graves v, State,
9 Ala. 447. See R. v. Gilham, M. & M.
165. In Cowlay v. Palsifer (Mass.
1884), it was held that this defenes
eould not be set up as to a petition not
filed and docketed.

7 In Stevens ». Sampson, 27 W. R.

86, 41 L. T. (N. B.) 782, thie defendant,
wito was pot a reparter .or otherwise
conneeted with- the - press, sent to a
newspaper a vepart of certain proceed-
ings in a eounty court. The report
contained matter defamatory of the
plaintiff, and in an action brought by
him against the defendant for the libel,
the jury.found that the report was a

- fair and substantiaily accurate one, but

was sent with a certain amount of
malice. 1t.was ruled that the plaintiff
was entitled to judgment upon these
findings. . . o
“The argnment,” said Lord Cole-
ridge,” C. J., ‘*has arisen from ihe
peculiar form of verdiot given af the
trinl. To the question put by tha
learned judge whether the defendant
sent this report to the papers honestly
and with the purpose of fornishing
information to the public on a matter
on which he thonght they ought to be
informed, or from a desire fo injuré
the plaintiff, the jury rettrned that it
was & subsiantially accurate and fair
report, though sent by the defendant
to the paper with a’ certain amoant of
malice. Now, in my opinion, there
are no shades of malice ; if sny malice
exigta it is snfficient to do away with
privilege. I think that upon the find-
ings judgment has been properly en-
tered for the plaintiff. In every case
in which the defence of privilege is
relied on, the defendant must show,
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of blasphemy, indecency, or the like.! The fairness of the report
is & question for the jury.® But with these qualifications the policy
of the law is to encourage full reports of jedicial proceedings in the
daily press. In this way public. attention is given to litigated
issues, and important evidence frequently elicited ; the people gene-
tally are practically instructed in the law of the land ; and a large
auditory secured, by which the decorum of bench and bar is in no

sunll degree improved. To these great public ends the occasional -

private inconvenience to individuals must yield.*—What has been
said applies with increased strength to papers addressed to a court.
It is not libellous to present charges as a basis for legal action to a
court of justice having jurisdiction, and this rule holds good even

in cases in which the party making the statement makes it mali-

ciously, knowing it to be false.t

not only that the occasion was privi-
leged, but alse that he made use of the
occagion in a bomd fide manner and
without malice. In this case the gec-
oud element is wanting, for the jury
have found that thero was & certain
amount of malice. Privilaged commm-
nications are divided into those which
are absolutely privileged, sech as the
statements made by judges, counsel,
or witnesses in courts of justice, and
these which are privileged only where
the communication is made withomt
aetual malice. This is the first attempt

to inclnde the report, though fair, of

proceedings in oourts of justics con-
taining defamatory matier in the first
category. For mysell I do not feel
digposed to extond the oases of absolute
privilege.”

Bramwell, L. J.. added: *This is
a libel, and the only defence set up is
that it is privileged. That being so,
it is for the defendant to show that he
acted on that privilege. It i3 fonnd
that he did not; then the privilege
fails him. In the case of & master
being applied to for the character of &

468

servant, the anawer, if honestly made,
would be privileged, even thongh he
entertained eome fl-will towards the
servant, 8o if an ordinary reporter,
bearing malice towards a party to any
legal proceedings, rveported the iruze
report of those proceedings, would he
be liable because of that ll-will? I

think he would be said to be acting -

under his duty there ; but here the de-
fendant was an entire volunteer, and
had no duty whatever cast wpon him to
make these proceedings public, which
is a distinetion,” )

1 R. ». Carlile, 3°B. & Ald. 161; R.
e. Creevey, 1 M. & B. 279: Lake ».
King, 1 Saund,. 131, 133.

2 Cooper v. Lawson, 1 P. & D. 15; 8

Ad. & BL. 748, 8. C.; Gompertz v, Levy,

1P. &D. 214; Léwis v. Levy, E., B. &
E. 5581,

# See remarks of Cockbmrn, C. T,
Wagon v. Walter, L. R. 4 Q. B, 87, 88.

¢ Bteph. Dig. C. L. art, 276, citing
Cutter ». Dizon, 4 Co. 144 ; Henderson
. Broomhead, 4 H. & N. 569 ; Dawking
v, Rokeby, L. R.7 H.L. 744 ; Dawking
v. Paulet, L. R. 5'Q. B. 94.

CHAP, XXIX,] LIBEL. o [§1641.

§ 1640. Every man has a right to give every pl.}blic_ matter a
candid, full, and free discussion ; and if & party publish S0 of erlti.
a paper on any such matter, and it cobtain 1o more than ;i;g;?cor
a calm and quiet discussion, or is limited to a bond j“ide abuse and.
statement of public abuse or wrong, allowing E:omethmg o literary
for the ordinary bias of partisanshipi, l_;hat -will be no and artisiie
libel ; but if a paper go beyond this limit, and be calcu- -
lated to excite tumult, or by its bitterness to provoke an assailed

iolence, it is a libel.! _
pa?tyi;o a;:o ruledi'that it is not libellous to publia-‘h a fair c-omment
upon persons who submit themselves, or npon things .submltfsed by
their anthors or owners, to public eriticism. .To constitute t:almess,
it is Tequisite that the comment should be .elther true, or if false,
should express the real opinion of its author (as to the emst,ence.of
matter of fact, or otherwise), such opinion having been formed ‘T!th
a Teasonable degree of care, and on reasonable .grouud.a. Malice,
however, in either cagse, may rebut fa-irnesa..’ It is further held tﬁha.t
every person who publishes any beok or other .ht.era,ry_ pl'O('lllCtlon,
or any work of art, or any advertisqment. of goods, Bli!bl:!]lf.s that
book, or literary production, or work of art, or a(.lvert.lsement, t,o
public eriticism, and every person who takes ps}rt in any dramlatfc
performance, or other public entertainment, sul.)m}ts himself o public
criticism to the extent to which he takes part in 1.}

§ 1641, Privilege extends to publications ma.de. bond fide and-
without malice in the exercise of ecclesiastical discipline. And 80 of
And where & member of a church consents that the g;sc:g]lﬂii
chureh shall investigate any complaint which may.be 't?sirgs iy
preferred against him in writing, by a person flot & mem- ghies.
ber, it has been held that such a complaint is not libellous, unless
shown to have been made without probable cause, or as a pretence

and cover for the design of slandering.® And so i it with charges

t R, Colling, 3 C. & P, 456; Kelly ¢ Shurtleff v. Btevens, 51 Vt... 501.
v. Tinling, L. R. 1 Q. B. 699. & Remington v. Congdon, %Pwk. 310.

2 But see tufra, § 1654, See Bradley v. Heath, 12 Il31d. 36.3. B(:

® Steph. Dig. C. L. art. 274, citing as to charges preferred in l'nendss.
Dikdin ». Swan, 1 Esp. 28; Henwood meeting; R. v. Hart, 1. W. BI.-386;
v. Ilarrizon, L. R. 7 C, P. 606 ; Carr ». and as to charges against oﬂl_cel'ﬂ of
Hood, 1 Camp. 364; Thompson v, churshes or societies, supra, § 1632
Shackell, M. & M., 187; Jenner v.

" A'Beckett, L. R. ¥ Q. B. 11.
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preferred Bond fide by one member of an 0dd Fellows society
against another.!

The publication by a member of the Massachusetts Medical Soci-
ety of a true account of the proceedings of that society in the
expulsion of another member for a cause within its jurisdiction, and
of the result of certain suits subsequently brought by him against
the society and its members on account of such expulsion, is privi-
leged ; although it speaks of the expelled member as “the offender,”
and remarks that ¢ the society has vindicated its action in this case,
and its right to act in all parallel cases.””s .

§ 1641 a. It may, also, happen that a person when attacked can-

Bo of pub-

i:g;z}ﬂ]: t;n aspersions on }.JiS assail'ant. which, though true, might, if
soll.de. volunteered without this excuse, be held libellous. In
fence. such case the reply, if made honestly and without malice,

is privileged.* :
8. Practice when Privilege is set up.
* § 1642. When privilege is set up as a defence, the proper course,
estion of . .
gﬂmagﬁ ¢ miatter was published dond fide; and if they find it wag,
| forcourt. - then it is for the judge to say whether the privilege is
made out. It is error to leave the question of privilege to the jury.+
' v TRUTH, WﬁEN ADMISSYBLE, -

§ 1643, At common law the general rule is, that the trath is in-
admissible a8 & defence in & criminal prosecution for a libel,® though

1 Btreety v. Wood, 15 Barb. 105. *the troth may be given in evidence

t Barrows o, Bell, T Gray, 301. -under the general issne as a justifica-

not, when defending himself, make out his case without -

1t 16 said, is for the judge to ask the jury whether the -

3 Roenig ». Ritchis, 3 F. & F, 413;
R. ». Veley, 4 Ibid. 1117; Com. ».
Pavitt, Leg. Int., Nov. 30, 1883.

¢ Btace ». Grifith, L. R. 2 P, C. App.
428, by Lord Chelmsaford.

8 By 3 statnte of the United States;.

applicable to the District of Columbia,

tion of the alleged Iibel; and if it ap-
pears that the matter chiarged as libel-
loue was true, or published witk good
motives or justifiable ends, the defend-
ant shall be seguitied.”” Stat. Feb. 25,
1865. : :

A similar providion existed in the

¢ 1 Hawk. P. C. p. 543;: R. v. Dean

of 8t. Asaph, 3 T. R, 428; R. ». Bux-

dett, 4 B. & Ald. 95; R. ». Halpin, 9

B. & C. 65; 1 Doug., 387; State v.
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Baroham, 9 N. H. 34; Com. s. Clap, 4

Masg, 165; State v. Lehre, 2 Brev.
4446,

CHAP. EXIX.] LIBEL. [§ 1643,

the doctrine was doubted by Xent, J., and Thompson, J., in a cele.

brated case in which the Supreme Court of New York

At com-’

were equally divided, and which led to the passage of monlaw

truth oo

the ach of 6th April, 1805, afterwarde incorporated in justitiea-
the Constitution? In those States, if there be any sueh, %™

federal sedition act, passed in the ad-
minjstration of John Adams, and now
repealad. _

- In Magsachnsettz: ““In aevery prose-
euntion for writing or for publishing a

libel, the defendant may. give evidencs, .

in hig defence upon a trial, of the truth
of the matter contained in the publica-
tion eharged to ba libellous ; provided,
that such evidence shall not be deemed
a sufficient jnatification, unléss it shall
farther be made to appear on the trial
that the matier, charged to be libellous,
was published with good molives; and
for justifiable ends.’’ BRev, Stat. Mass.
¢ 133, § 6. ) .

Under this gection, the burden is on
the defendani, not only to prove the
truth of the matter so charged, but also
that it was published with good motives
and for justifiable ends. Com. v. Bon-
nor, 9 Met. 410,

In New York, “ No reporter, editor,
or proprietor of any newspaper, shall
be liable to any action or prosecution,
civil or criminal, for & fair and irne re-
port in such newspaper of any judicial,
legislative, or other public official pro-
ceedings, of ‘any statement, speech,
argument, or debate in the course of
the same, except upon zctnal proof of
malice in making such report, which
shsll in ne case be implied from the
fact of the publieation.”” Laws of N.
Y. 1845, e. 130, § 314,

*Nothing in the preceding section
contained shall be se construed as to
protect any such reporter, editor, or
proprietor, from an action or indietment

for any libellous comments or remarks
guperadded to and intersperzed or con-
nected with such report.”” Ibid. § 2.
The Constitution of New York pro-
vides: * In all prosecutions or indiet-
ments for libels, the truthmay be given
in evidence to the jury; and if it shall
appear to the jury that the matter
charged as libellous is true, and was
published with good motives and for
justifiable ends, the party shall be ac-
quitted ; and the jury shall have the
right to determine the law and the
fact.”” Art.7, § 8. Similar provigious
exist in the Constitutions of Mississippi
and Michigan. i . :
In 'Pennsylvania, by the Tth section
of the Bill of Rights (Const. of 1873),
“the printing press shall be fres to
every person who may undertake to
examine the proceedings of the legista-
ture, or any hranch of ngemment; and
no law shall evor be made to restrain
the right thereof. The free communi-
cation of theughts and opinions is one
of the invaiuable rights of man ; and
every citizen may freely speak, write,
and print on any subject, being respon-
sible for the abuse of that liberty.
Ne conviciion shall be had in aay
prosecution for the pnblication of
papers relating to the oficial condact
of officers or men in public capacity, or
to any other matter proper for public
investigation or informstion, where the
fact that such publication waz not mall-
ciously or negligently made shall be
established io the satizfaction of the
jury.” B

! People v. Croswell, 3 Johns. Cas. 337,
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where there is no statatory or constitutional Limitation, the common
law doctrine remains in force.! But these exceptions are too few
and tomporary to need discussion. Itis emough to say that the
general rule in England, a3 well as in the United States now is, that
* the publication of & libel is not a misdemeanor if the defamatory
matter is true, and if the publisher can show that it was for the
- public benefit that sach matter should be published.”?

§ 1644. As it may be shown that the publication was for a jus-
When pur. tiiable purpose and not malicions, nor with the intent to
pose ls hon-  defame, so there may be cases where the defendant, hav-

t, truth . :
may b ad- 1ng acted in discharge of & suppesed duty and with honest

fl“,;';,tfgvf’ purpose, may give in evidence, even at comraon law, the
malice. * trath of the words, when such evidence will tend to nega-
tive the malice and intent to defame.? ' ' :
“Cases,” so is this conclusion expressed, “may ocour wherein
circumstances - extrinsic of the meaning published may rebut the
presumption of malice in publishing matter in a certain degree
detracting.”’® In » case determined in Massachusetts, before the
truth was there made admissible by statute, it was aaid : “Although

the truth of ‘the words is no- justification in a criminal prosecution

for alibel, yet the defendant may repel the charge by proving that

CHAP, XXIX.] LIBEL. [§ 1645.

the publication was for a justifiable purpose, and not malicious, nor
with the intent to defame any man. And there may be cases where .
the defendant, having proved the purpose justifiable, may give in
evidence the truth of the words, when such evidence will tend to

negative the malice and intent fo defame.”’”! In another case in the

same State the same rule was recognized, though it was held that it
must, in the first place, be shown, from the position of the parties or-
from extrinsic evidence, that the object of the publication was the
discharge of a public or private duty.? And in o later ease, in Pl.lilar-
delphia, it was held that where 2 guest in a public hotel had given
out in the newspapers that he had been robbed of his meney at f.he
hotel, in the night-time, and the proprietor replied to the publication
by a counter statement, in which he denied that the robbery charged
had been committed at his house, and narrated facts which reflected
unfavorably on the prosecutor, the truth was to be admiited to rebut
the legal presumption of malice,® And.in any view truth, there
being malice, may be received to mitigate punishment.® - :

$ 1644 a. Under the English statute, which has been substan-
tially adopted in most jurisdictions in this country,® the [ .. ..
alleged truth of the libel, when specially pleaded by the- ute trath|
defendant, may be put in evidence, but it * shall not on eond-
amount to a defence unless it was for the public benefit ™

In Ohio: * Every citizen may freely
speak, write, and publish hiz. senti-
ments.on all subjects, being responsible
for the abuse of the right; and no law
ghall be passed to restrzin or abridge
the lfberty of speech or of the préss.
In 2l eriminal prosecutions for libel,
the truth may be given in evidenee 1o
the-jury ; and if it-ghall appear to the
Jury that the matter charged as libel-
lons i3 true, and was published with
good motives and for justifiable ends,
the party shall be aequitted.” Swan’s
Stat, p. 12 .

In other States statutory provisions
oxint of the same general character. Sue
. 2 Btarkie on Slander, by Wendell, 221,

haote: T

! Davis’s Va. Crim, Law, 276; State
». Burnham, 9 N. H. 34; Com. v. Clap,
4 Masa. 163, 168; Com, . Blanding; 3
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Pick. 304; Com. v. Bnelling, 15 Thid.
837, 339; Com. ». Banderson, 3 Penn.
L. J. 269; 5 Clark (Pa.), 54; Com. ».
Morriz, 1 Va. Caa. 176; 2 Wheel, C. C.
465 ; State », Lehre, 2 Brov, 446 ; Stata
z. Allen, 1 McCord, 525, '

# Bteph. Dig. C:- L. art.” 272, citing
R, v. Newman, 1 E. & B. 268, 558 ; and
see supre, § 1629. Compare argument
of Lord Macaulay in Report on Indian
Code, p. 550, infra, § 1654,

% SBtate ».’ Burnham, 9 N. H., 34;
Com. . Clap, 4 ,]lasé_. 163, 169 ; Com,

. v, Morris, 1 Va. Cas. 176, and cases

hereinafter stated. . - And see Bel. N, P.
§; 4 Barr, 2425: 1 T, B. 110: 3C. &
P. 587. . Supra, § 1631, i

4 George on Libel, 153; 1 Starkie’s
Law of Blander, 292, and the casea thern
oited, -

that the matters charged should be published.” The limitations of
these statutes are to be strictly maintained, and the evidence of the
truth of the libel ia only admissible in the cases and under the con-

ditions the statutes specify.®

§ 1645. But though the alleged libel be true, and though it were
uttered under a -sense of duty, the defendant, if the publication be

1 Com, ». Clap, 4 Mass, 169; and ses
further, Coffin ». Coffin, Ibid. 1, 31;
Graves v. State, $ Ala, 447, .

f Com. v. Buckingham, 2 Wheel. {.
C. 438. See Com. v. Morris, 1 Va. Cas.
176.

8 Com. v. Banderson, 3 FPenn. L. J.
269 ; 5 Clark (Pa.) 54. ‘

4 R.v. Halpin,4Man. ER.8;7B. &
C. 65; R. z. Burdett, 4 B. & Ald. 314.

F %ee Com. v. Boumer, 9 Met. 410;
Barthalemy ». People, 3 Hill, N, Y.

248 ; State . White, 7 Ired. 150,

% Under these statutes it has been
held that where a ¢riminal information
for libel is laid, the magistrate, npon
the preliminary inquiry before him, -
has no jurisdiction to hear evidence

relating.to the truth of the libel, or to

any other justification. If publica-
tion be proved he is bound to commit.
R.v. Carden, 4 L. T. N, 8 504; L. H.
5Q,B. D. 1; 14 Cox G, C. 559; R.v.
Townsend, 10 Ihid. 356, . -
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malicious, may be guilty at common law of a libel.! And even
: under statutes making the truth in such.cases admissible,
Trath and . . £ h ith
honesty no if @ person publish defamatory mattor of anod er, with-
ﬁfﬁi‘“ﬁﬁb. ont any lawful occa-sim-l for making a publicfa,tlon, and
leation I if the end were to gratify a spirit of detraction, or to
alicious. - - - =
' ‘bring the subject of it into contempt and disgrace, the
proof of truth on trial does not justify or excuse the publication ; and
in such cases an indi¢tment may be sustained, whether theé libel be

true or false. It is true thatif the end to be attained by a publication -

be justifiable, e. g., to remove an incompetent officer, or to prevent
the election of an unsuitable one, or to give useful information to
the community or to those who have a right and ought to be
informed, the end is lawful; and the oceasion being one in which
matter of such a nature way properly be published, the party mak-
ing the puhlication may either justify or excuse it. Where,
however, there is merely the color of & lawful oceasion, and the
party, instead of acting in good faith, assumes to act for some justi-
fiable end merely as & pretence to publish and circulate defamatory
matter, he is-as Hable as if no such pretence existed.* Truth, when
proved, i3 in such cages sometimes an aggravation rather than a
justification. It is the interest of the community that old offences
should in most ¢ases be forgotten. There are few men, no matter
how -valuable their services ultimately to society, who might not
have been ruined; if at the turning points of their lives they had
been visited by the publication of youthful wrongs done by them,
Hence he who maliciously explores the past life of an intended

viotit, with the purpose of erushing him by bringing to pubhc notice

some act of shame, long past, 1t may be long repented - of and eon-
doned, may deserve a severer punishment than oue who invents a
false charge, easily disproved. In the former case, the i Injury
inflicted by the libeller is.far more destructive than in the latter.
-Even should the truth, under the statutes, be admissible, yeot unless
on public grounds it ought to have been published, it is no defence.
And when the statutory condition is that the publication be with

LR. v. Creevey,1 M. & 8.273; Id. - ® Com. v. Bnelling, 15 Pick. 337:

Raym. 341 ; People », Btons, 5 Bost. L. Stow ». Converse, 4 Conn. 17 ; Sterling
Rep. 153 ; Gage v. Robinson, 12 Okio, v». Sherwood, 20 Johns. 204; Root ».
250. But see infra, 1654. " King, 7 Cow. 613.

64 -

CHAP, XXIX. ] L1BRL. [§ 1648.

good motives and for good ends, if these requisites be not shown,

the truth should be rejected.

§ 1646. When the defendant attempta to justify by proving the

truth, the justification must be as broad as the charge.

Justifice-

The verification of part will not be enough,! unléss the tion must

be as broad

part proved sustains the whole charge, as where on a oo i,
charge of cheating at cards the defendant undertook to ¢hurge.
prove several cases of such cheating, and succeeded in proving two
cases, which, it was held, was sufficient.? And the truth must be

fully established.3

§ 1647. Itis not sufficient Justlﬁcatmn, when & publication is not

privileged, that the matter charged in the libel was a

Common

matter of common report, Thus in an indictmeént for & rumor or
libel in charging one as being a * murderer and for. CORTEY RO

Justitica-

sworn,” it is not competent for the defendant to prove Hou-

that there had been a general report in the nelghborhood that such
person was a murderer and forsworn.* It is otherwise when the
question is one which involves reputation—i. e, , keeping a house of
ill-fame, or being reported to be a prostitute.®

VIII, MALICE, HOW PROVED AND REBUTTED.

§ 1648. To constitute malice in the publisher of a libel, it is not
necessary that personal ill-will to the person kibelled should be

? Usher ». Beverance, 20 Me. 9;
Btate v. Burnham, 9 N, H. 34; State
v. Lyons, 89 N. C. 568. ‘Ses Leader »,
State, 4 Tex. Ap. 162.

t R. ». Labonchere, 14 Cox C. C.
419.

# Com. v, McClure, 3 Weekly Notes,
£8.

1 State v. White, T Ired. 180. BSee,
alse, Btate v, Lyon, 89 N. C. 589.

Under the Massachusetts statute
the defendant cannot show, shori of
proving the truth, that the informa-
tion upon which he acted came froin
g0 oraditable a sonrce and under such
circumgtances as to leave no doubt
upon his mind of its truth. Com. o,

' voL. I.—30

Snelling, 15 Piek. 337; Thach. C. C.
3818, Under the same statute, upon
an indictment for a libel imputing gen-
eral misconduct -to a magistrate, it is
competent for the court to order the

-defendant to elect whether hs will give

the truth in evidence ; and mpon his
making hig election to do'se, io file &
bill of particnlars, specifying the par-
ticular instanees of mizconduet which
Le purposes to prove, and to hold him

“strictly to the proof of the particular

specification. Com. ». Bnelling, 15
Pick, 337; Thach . €. 318,

§ Whart, Cr. Ev. § 261; State oy
Rice, 56 Towa, 43T,
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shown.! It is enough, as in the parallel case of homicide, if there
Malico D€ & general mischievous temper or recklessness analegous
need notbe to that which throws dangerous missiles into a thorough-
P fare, without earing on whom they may fall.3

§ 1649. Malice ig inferred as a presumption of fact from publica-

. tion ;* and publication of & libel i8 not ordinarily excused
nng] E:I‘“ by the publisher’s ignorance that it contained libellous
ﬁﬁ?gn'i’f _matter.* Hel_:lce the publisher of a newspaper is évm'md
rance of  fgeie responsible for all that appears in it; and it has
comtents:  “been held that this presumption i8 not rebutted by evi:
dence that he never saw or was aware of the libellous matter in his

newspaper until after its publication, nor by proof that it was"

copied from another newspaper or from current report.’  Under
recent statutes, it is admissible as a defence for the publisher to
prove that he used due care in directing the paper, and that the

CIIAP, XXIX.] ‘ LIBEL. [§ 1650,

§ 1650. In England, by the passage of Mr. Fox’s bill, libels
were put on the same basis as all other criminal offences, o o0 oo
and the question of malicious intent was opened to the malice for
decision of the jury. With the exception of a single '
case, already referred to, where the Sapreme Court of New York
was equally divided,! the law in thig country has been, even in those
States where there is no statatory guarantee, that the jury have
a right, under the instructions of the court, to give their verdict
on the whole issue, and decide the question, as one of fact, whether
the matter charged be libellous or not, as well as the questions of
fact as to the publication, and the truth of the innuendoes.?

proprietor, and from no want of due by the agent.”  Bee, for full report,

-eare on his part. R. #» Holbrook, L. R.wv. Holbroek, 3% L. J. (N. 5.) 536.

E. 3 Q. B. Div. 60; 14 Cox C.C. 185. ! People v. Croswell, 3 Johns. Cas.

libel was inadvertently published notwithstanding such care® And
there is anthority to the effect that this is the rule at common law.?

1 Wagon v. Walter, L. R. 4 Q. B.
7%: Com. y. Bonner,  Met, 410, Su-
‘pra, § 119.

¢ See supre, §§ 101 .ef seg.; 319; R.
. Lovett, 9 C. & P.462; R.r. Harvey,
2 B. & C. 2687, i

8 Barthelemy ». People, 2 Hill (N.
Y.), 248, -

4 Swpra, § 1627; Cortis v. Mossey,
6 Gray, 261; Peopls v. Wilaon, 64 IIL

196 ; & case of contempt. For igno-
rance a& a defence, see supra, § 58,

5 R, ». Holt, 5 T. R.436; Com. &
fnelling, 15 Pick. 337; State v. White,
7 Ired. 180.

& Bee Com. w. Morgsn, 107 Mass.
199; Com. ». Damon, 136 Ibid. 442.
Supra, § 1627,

7 “1 can never accede,” says Lord
Denman, in a note given by his biogra-

" pher (1 Arnenld’s Life of Lord Denman,
London, 1873, p. 200), “{o the doc-
trine that the publisher is criminally
answerable for a paper, of the contents
of which he was ntterly ignorant, not-
withstanding the anthority of .Lord
Mangfield or any other judge. . ., . .
466

It iz to me incomprehensible that a
jury should be charged to find such
persons guilty on an indictment which
states that they, ‘with mischievous
intentions maliciously published.**’
No doubt if the evidence shiows that
the publication was not “ malicions,”’
and if this averment cannof be stricken
out as surplusage so a3 t0 leave an in-
dictable offence hehind, the defendant
shonld be acquitied. Bntif it was the
defendant’s dnty to have smpervised
hia paper either personally or throngh
adequate agents, then he ig lisble for
libelous publications which appear
through kis neglecting (either through
himself or his agents) his duty of
gnpervigion.

For observétion to the same. effect
by Cookburn, C. J., in Lambri’s Case,
see 67 London Gaw T. (Journ.) p.1. Ses
also, remarks of Lord Coleridge, C. 1.,
in R. v, Alexander, 71 L. T. (Jour.) 41.

It is now a good defence, nnder 6 &

7 Viet. . 96, § 7, to show that the

libel was published without the antho-
rity, conzent, or knowledge of the

Supra, § 1627. T 337.

"On the second trial of R. » Hol-
brook, Dee. 20, 1878 (reported. in
London Law Times, Dec. 28, 1878),
Cockburn, C. J., said :—

“The questionm is as to what will
give immunity to the praprietor nnder
that enactment. Neo deubt it wounld
not be enounglh, in the first instance, to
show that he had mnot specifically
anthorized the ingertion of the article ;
but it appears to me equally untenable
to say that becanse a proprietor in-
trusts the conduct of & public jonrnal
to the plenary dizeretion of an editor,
he thereby gives anthority to the edi-
tor o commit a breach of the Iaw by
the insertion of libéllons matter. If
the principal were expressty to pro-
hibit the insertion of libellons matter
in the paper, would not that be suffi-
cient? Surely the answer must be in
the affirmative ; for, nnless he himself
superintends the insertion of every
article (in wlich case the statute
wonld be nseless), what can the pro-
prietor do more? And surely the
prohibition mot to violate the law iz
impliedly involved in every service in
which an sgent is employed, and in

~which the law may possibly be broken

% Davis’s ¥a, Cr. Law, 280 ; State ».
Lehre, 2 Brev. 446; Btate v. Allen, 1
McCord, 525 ; Bhaver ». Linton, 13 Up.
Can. (Q. B.) 534, )

In Btste v. Goold, 62 Ma, 509, it iz
gaid by Walton, J. :(—

‘0 Tt seems to be now settled iri Eng-
land as well as this country, that the
judge is not bound to state to the jury,
23 matier of law, whether the publieca-
tion in question is or is not a lfbel;
that the proper course for him to pur-
sue is to define to the jury what a
libel is, and then leave it to then
to determine whether the publi-
cation in guestion does or dees not
come within that definition. 2 Greenl,
on Ev. § 411; Shattuck v. Allen, 4
Gray, 540. : :

- *But while it i3 undoubtedly irne .
that in presecutions for libel the de-
fendant has a right to have the ques-
tion of libel or no libel submitted to the
Jury, we think it is egually clear that
it i3 a right which i is competent for
him to waive. If he chooses to admit
for the purposes of the trial that the
publication in gnestion is a Iibel, we
think he iz no longer in 2 condition to
complain because the question is not
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'§ 1651. Evidence that the defendant published other copies of
Other the same libel,! or other cognate libels,® provided they
Hbels ad-  yofer to the subject of the libel set out in the indictment.?
missible to . . N .
prove sys. or are such as to show a systfan.l of 1lbe].lllflg-,* i8 recelv-

) able, in order to prove the malicious or seditious intent.®
But if such publications are posterior to the one complained of, it
would seem they are not admissible,® unless offered as in the same
line and as part of the same scheme as that on trial.” And libellous
writings found on the defendant’s person cannot be put in evidenco,
without in some way showing that he knew or approved of their
contents.? _

§ 1652. The defendant, it is said, has a right to have read the

whole of the publication from which the alleged libellous
‘Whole pub-

lication ad- passage 18 an extract.? Two articles, however, not

mijssible,

simultaneously published in the same paper or book,
cannot be coupled, in order to ascertain whether or not one of them
is libellous,?

Bubm.it.ted to the jury. Being ad- jury unpon these questions by his

mitted, it i3 no longer a gunestion for
either vourt or jury; and it is impos-
sibla for the defendaunt to be aggrieved
by any views the ocourt may entertain
or express, as to whose provinge i
wounld be to pasz upon the question if
the anawer to it were not admitted.

¢ The bill of exeeptions in this ease
ghows that the defendant expressly
sdmitted that the publieation in ques-
tion was a libel. He also admitted
that he composed, wrote, and pub-
lished the article. He claimed the
right to go to the jury npon the gues-

_tion of malice only. This right was

accorded to him as fully as he desired.
All this appears by the bill of excep-
tions, He was not, therefore—in
fact he could not be—an aggrieved
party by the views expressed by the
judge of the Superior Conrt, as to
whose duty it wonld have been to pass
upon the guestions of law invelved
in the issme, if the answer {o these
guestions had been controverted. - He

expressly waived his right to go to the-
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admigsions.’ .

I Whart. Crim. Ev. § 52; Plunkett
v. Cobbett, 5 Esp, 136.

¢ R. . Pearce, Peake (N. P.), 75;
Com. » Damon, 13§ Mass, 442. Bee
Whart. Crim. Ev. § 52.

3 Finnerty ». Tipper; 2 Camp. 72;
Com. ». Harmon, 2 Gray, 289,

¢ Whart., Crim. Ev, § b2.

5 State ». Riggs, 33 Conn. 498 ; Com.
v. Snelling, 15 Pick. 337 ; Thach. C. C.
318 ; Com. ». Damon (Mass. 1884), 17
Rep. 6569 ; 136 Mags. 442,

- 8. U. 8. ¢. Crandall, 4 Cranch. C. C.
683; Thomas v, Crosswell, 7 Johna,
264 ; Whart. Crim. Ev, §§ 32-52.

7 See PFinnerty v. Tipper, 2 Camp.
2; Walson v. Moore, 2 Cush. -133:
Townshend on Libel, § 390; Whart.
Crim, Ev. § 38.~

8 1. 8. v. Crandall, 4 Cranch. C. C.
683 ; Whart. Cr. Ev. § 682.- )

* Cook v. Hughes, R. & M. 112. See

Thernton v. Stephen, 2 M, & Rob. 46;

Scripps v. Foster, 41 Mich. 742,
0 {Jgher v. Beverance, 20 Me. 9.

OHAP, XXIX.) LIBEL. [§ 1856,

§ 1653. When the defendant does not justify, he can-

o defence
not be permitted to prove that the person libelled treatcd Pt Yool
part of the libellous matter as a joke on himself.! was 1 joke.

§ 1654, Evidence of public philanthropic designs on part of the
defendant is not admissible to rebut the presumption of o .o
malice2 No man has a right .to libel another for the evidence

: . . . . of good
Iatter’s moral instraciion, or for the edification of the motive fn-

) admissible,
community.?

TX. INDICTMENT.*

§ 1655. 1t is necessary that the publication should be expressly
averred, since a mere private composition and writing, Pﬁblication
seen only by the writer, is not an offence.’ must be

§ 1656. The alleged libellous matter, also, must be 2¥erred
set out accurately, any variance being fatal,® though Liﬁlgf“ﬁ
matters not in the libellous passage, or of record, need must be
not be exactly alleged.” Mere variations of spelling, if fori"
the sound be retained, will not vitiate.®

Where parts are selected, they must, be set forth thus: *“Ina
certain part of which said,” etc., ¢ there were and are eontained
certain false, wicked, malicious, scandalous, seditions, and libellons

maiters, of and concerning,” etc., * according to the temor and

effect following, that is to say:’” ¢ And in a certain other part,”®

ete. ete.

The date at the end of the libel need.not be set forth.®
If the libel be in & foreign language, it must be get forth in such
language, verbatim, together with a correct translation.™

1 Com, », Morgan, 107 Mass, 199,

2 R. ». Hieklin, L. R. 3 Q. B. 360;
Com. v. Snetling, 15 Pick, 337, Supra,
§¢ 88, 118, 1607,

8 Ibid. $See Lord Macanlay’s re-

marks given in 8th edition of this

work, § 1654.

4 For forms, see Whart, Prec, tit.
ig Libel.“

& R. v. Burdett, 4 B. & Ald. 55.

§ Cartwright ». Wright, 1 D. & R.
230 ; Wright ». Claments, 3 B. & Ald.
503; Com. ». Tarbox, 1 Cnsh. 66;

Com. ». Bweeney, 10 8, & R. 173 ; State

». Brownlow, 7 Humph. 63; Walsh v
State, 2 McCord, 248. Bea Whart. Cr.
Pl. & Pr. §§ 167 & seq. ; Whart, Crim,
Ev. §§ 114 ef xeq. ' ‘

T Com. ¥. Varney, 10 Cush. 402,

8 Whart. Crim. Ev. § 114; Btate v.
Townsend, 86 N. C. 676.

% Ses 1 Camp. 350, per Lord Ellen-
‘horough ; Archbold’s G, F, 494 ; Whart.
Cr. P1. & Pr. § 180,

10 Com, . Harmon, 2 Gray, 289.

1 Zgnobie v Axtell, 8 T. R. 162;
Whart. Cr. P, & Pr. § 181; and see
supra, §§ 731-3.
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§ 1659.] CRIMES, [Book 11.

It need not be averred that the libel was in a newspaper.!

§ 1657. In another work is considered the mode of setting out
Indictment WEitings of this class.® It is enough now to say that if
must pro- the indictment does not on its face profess to set forth
ees to set
forth words an accurate copy of the aileged libel in words and fig-
of libel. ures, it will be held insafficient on demurrer, or in arrest
of judgment.® Tt is not sufficient to profess to set it forth accord-
ing to its substance or effect.* And where the indictment alleged
that the defendant published, etc., an unlawful and malicicus libel,
according to the purport and effect, and in substance as follows, it
was ruled that the words between Zibel and as follows could not be
rejected as surplusage.’ _

§ 1658. Wheore it does not appear from the paper itself who its

author was, nor the persons of and concerning whom it
Authorship . 1y . .
mustbe  was written, nor the purpose for which it was written,
averred.  these facts should be explicitly averred, for the consider-
ation of the jury, in all cases in which they are material.$

§ 1659, Where the persons slleged to have been libelled are

_ alluded to in ambiguous and covert terms, it is not suffi.
Libellows  gient to aver generally that the paper was composed and
must be - published ¢ of and congerning’ the persons alleged to
charged to . . ey . .
relateto  have been libellod, with innuendoes accompanying the
Proseciio™ sovert terms, whenever they ocour in the paper as set
out in the indictment, that they meant those persons, or were allu-
sions to their names. There should be a full and explicit averment
that the defendant, under and by the use of the covert terms, wrote
of and concerning the persons alleged to be libelled.”

CHAP, XXIX,] L1BEL. [§ 1660,

«libel concerning the plaintiff,” but contains no innuendoes, collo-
quiums,-or special averments of facts to connect the publication with
the plaintiff, if no evidence be offered to connect him therewith, ex-
cept.the pubhca.mon itself, the question whether the pubhcahon refers
to the plaintiff is for the court, and not for the jury,!

‘An allegation that the defendant published a libel, “ tending to
blacken the honesty, virtue, integrity, and reputation of the said A.
B, and thereby to expose him to public hatred, ridicule, and con-
tempt, in which said false, scandalous, malicious, defamatory, and
libellous matters of and concerning the character, honesty, virtue,
integrity, and reputation of the said A. B.,” ete,,is 2 sufficient al-
legation that it was * of and concerning A. B.”?

§ 1660. An innuendo is an interpretative parenthesis thrown into-
the quoted matter to explain an obscure term? Itean -
explain only where something alrcady appears upon the can inter.
record to ground the explamation; it cannot, of itself, pret but
change, add to, or enlarge the sense of expressions be- 278%
yond their usual acceptation and meaning. It can interpret, but
cannot add.* It may serve as an explanation, but not as a substi-
tute.® Thus in an action for the words, “ He is a thief,” the de. .
fendant’s meaning in the use of the word * he’” cannot be explained
by an innuendo “ meaning the said plaintiff,” or the like, unless
something appear previously upon the record to ground that explana-
tion ; but if the words had previously been charged to have been
spuken of and concerning the plaintiff, then such an innuendo would
be correct; for when itis alleged that the defendant said of the

The court will regard the use of fictitious names and disguises,

in a libel, in the sense that they are commonly understood by the

public.?

Under a declaration which alleges the pubhcatmn of a ceriain

1 Rattray ». People, 61 Miss. 377.

% Beo Whart. Cr. PL. & Pr. §§ 167
et seg.

3 Whart. Cr. IL. & Pr. 5§ 167 et seq. ;
State v. Twitty, 2 [Hawks, 248; State
v, Goodman, 6 Rich. 387,

! Cowm. v. Tarbox, 1 Cush. 66 ; Com.
». Wright, Ibid. 46 ; State v. Brownjow,
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7 Humph. 63. ' Bnt see State v. Smith,
7 Lea, 249.

% Com. v. Wright, 1T Cush. 46;
Whart. Cr. PL & Pr. §§ 167 et seg.

6 State v. Henderson, 1 Rich. 174.

? R. v. Marsden, 4 M. & 8. 164 ; Biata

v. Hendersen, 1 Rich. 179; BState v. ~

Brownlow, 7 Humph. 63.
® State ». Chace, Walker, 384,

t Barrows v. Bell, 7 Gray, 301,

2 Taylor v. Btate, 4 Ga. 14

% Bee dnfra, § 1665.

4 Bee 2 Balk, 512; Cowp. 684; Mix
v. Woodward, 12 Conn, 262; Van
Vechien ». Hopkins, 6 Johns. 211;
Btate ». Neese, N. C, T. R. 270; Brad-
ley », Btate, Walker, 156; Btate ».
Henderson, 1 Rich. 179, Tt was held
in Penrgylvania, in 1870, that where
no new essential fact iz requisite to the
frame of an indictment for libel, which
reqguires to be found by the grand jury
as the ground of a collogwinm, and

‘where the only object of an innuende

is to give point fo the meal_:ing of the
language, it is not proper to quash the
indictment ¢n the ground that the in-
noendo may be suppnsed to carry the
meaning of the language beyond the
customary meaniug of the word, If
some of the innuendoes in an’ indiet.
ment for libel extend the meaning of
parts too far, but there be others suffi-
cient to give point to if, the jury may
convict under the latter alons. Com. v
Keengn, §7 Penn. Bt. 203.

& State ». Atkins, 42 Vt. 254; though
ses Com. p. Eeenan, 67 Penn. St. 203;
Com. v. Meeser, 1 Brewst, 492,
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§ 1680.] CRIMES, | [BooK 1r.

plaintiff, « He is a thief,” this is an evident ground for the explana-
tion given by the innuendo, that the plaintiff was referred to by the
word *“he.””!  Whatever is insensible must thus be explained by
innnendo. And “when the language is equivocal and uncertain, or
is defamatory ouly because of some latent meaning, or of its allu-
sion to extringic facts and circumstances, then an inducement or
innuendo or both are indispensable to express and render certain
precisely what the libel is of which the defendant is aceused.””® Tt
is not necessary when the facis in question appear on the record.3

Where the plaintiff averred, by way of innuendo, that the defen-
dant, in attributing the authorship of a cortain article to a *¢ cele-
brated surgeon of whiskey memory,” orto a * noted steam doctor,”
meant by these appellations the plaintiff, it was held, notwithstand-
ing the innuendo, that the declaration was bad, for want of an aver-
ment that the plaintiff was generally kuown by these appellations,
or that the defendant was in the habit of applying them to hlm, or
something to that effect.t

When an alleged libel affects the prosecutor only in his business
standing, such business must be averred.s .

In another case, in an action on the case against a man for saymg
of another, “ He has burnt my barn,” the plaintiff cannot, by way
of innuendo, say, ¢ meaning my barn full of corn ;”’® because this is
not an explanation derived from anything which preceded it on the
record, but is the statement of an extrinsic fact not previcusly
stated. But if in the introductory part of the declaration it had
been averred that the defendant had a barn full of corn, and that,
in a discourse about that bam, he had spoken the above words of
the plaintiff, an innuendo of its being the barn full of corn would
have been good ; for, by coupling the innuendo with the introductory
averment, it would bave made it complete.?

! Archbold’s €. P. 494; State . & Com. v. Btacey, 8 Phila. 617.
White, 6 Ired. 418, " #® Barham v. Nethersal, 4 Co. 20 a.

 Durfee, C. J., Btate v. Corbett, 12 7 Archbold’s C. P. 494; 4 B, Ab. a3,
R. I 288, 1879, ciling State ». Hen- pl. 7; 85, pl. 7; 2 Ro. Hep. 244; Cro.
derson, 1 Rich. 179; 8. P., State ».. Jac. 126; 1 Sid. 52; 2 Str. 934; 1
Bpear, 13 R. L. 324 People v. Isaacs, Saund. 242, n. 3; Gelstein v. Foss, §
1 N. Y. Cr, R. 148,

3 State o. Mott, 45 N. J. L. 494, ». Fisher, 1 M. & Ry. 281; Alexander

¢ Miller . Maxwell, 16 Wend. 9. See, v. Angle, 1 C. & J. 143; 7 Bing. 119
also, 2 Hill, 472, and 12 Johns. 474« R, v. Tuchin, 5 St. Tr. 532."
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D. & Ry. 197; 6 B. & C. 154 ; Clement °

CHAP. XXIX.] LIBEL. [§ 1664.

~ § 1661, The question of the truth of the innuendoes is for the
jury; and they must be supported by evidence, unless 5 o
they go to matters of notoriety, or of which the court mlfmemioea

takes judicial notice.!

or jury,

§ 1662. How a lost or destroyed document is to be pleaded is
elsewhere discussed.? As we have seen, the weight of ynoptain-

&ble and

opinion is that it is not necessary that obscene language obsceno
should be set out in full; a general averment of its- libel.
nature will be sufficient if there be a proper ezcuse.’

X. VERDIUT.

- § 1668. “ Guilty of publishing only™ is not a verdict on which

judgment can be entered ; and the court should refuse to

“ Guilty of

receive i, or, if it be received, direct a second trial.t publishing
But a verdict on an indictment for composing, writing, o™y Is
printing, and publishitig a libel, that the defendant is

« guilty of publishing as alleged in the indictment, and not guilty as
to the residue,” is equivalent to a general verdiet of guilty ; since
the allegations in the indictment ¢ compose,’” * write,” ete., can be

rejected as suiplusage.®

insufficient

On an indietment, also, for “compesing, printing, and pubhsh-
ing,” the defendant may be found guilty of * printing and pub-

lishing.”’

XI. THREATENING LETTERS—B3BLA CKMAI.'LING.

§ 1664 We have already noticed certain classes of threatening
letters which have been held, when followed by extortion, to consti-

I Boe cases cited supra. Btate », At-
king, 43 Vt. 252; Com. ». Keenan, 67
Penn. 8t. 203 ; Siate v. Perrin, 2 Brev,
474, )

In an indictment for a Fibel against
J. C., which libel deseribed her as the
only daughter of the widow Roach, the
innveendo stated the identity of Mrs.
R.’s daughter and of the prosesutrix,
Mrs. . It was held nnnecessary to

prove that the prosecutrix was the only

daughter. State ». Perrin, 1 Tr. Con.

. Rep. 446 ; 2 Brev. 474.

2 Whart. Cr. PL. & Pr. § 176 ;: Whart,
Crim. Ev. §§ 118, 199.

¥ Supra, § 1609,

t R. . Woodfall, 5 Burr, 2661, Bee
Waebber v. State, 10 Mo. 4.

¥ Com. r, Morgan, 107 Mass. 199,

§ Whart, Crim. Ev. § 134;: R. v
Hunt, 2 Camyp. 583; R. v. Williams,
Ibid. 648, State v. Locklear, Busbee,
208, Astodivisible verdict, see Whart.
Cr. PL. & Pr. § T42.
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tute robbery.! We have now to consider the sending threatening
Extorting letters as a substantive offence. In many cases such
money by letters may be libels, whose publishers are indictable at
threaten- P s e e
ing letters common law.® The offence, however, is in most Jurisdie-
o indiet-  tions, both in England and in the United States, speecific-
ally indigtable by statutes.® Under these statutes it is
necessary, in order to sustain an indietment, that a threat should have
been manifestly intended.* Where & particular statute’ makes it
indictable to accuse another of crime with « menaces’” and threats,”
with intent to extort money, it has been held that threatening to
expose a clergyman charged with criminal intercourse with a woman
in-a house of illfame, in his own church and village, to his own
bishop, to all the other bishops, and to the Archbishop of Canter-
bury, and also to publish his shame in the newspapers, is such

1 .Supm,§ 852,

¢ Supra, §) 1691 o seq.

3 As to Massachusetty statute, see
Robinson v. Com., 101 Mass, 27; Com,
v. Dorus, 108 Ibid. 488 ; Come. ». Cool-
idge, 128 Thid. 55; Com. ». Philpott,
130 Ibhid. 59, As to New York, see
Biggs v. People, 8 Barb, 547. As to
Maine statute, see State r. Bruce, 24
Me. 71; Btate ». Patterson, 88 Ibid,
473. As to Ohio, seo Brabham v, State,
18 Ohio St. 485. As toIndiana statmte
against blackmailing, see State ». Ham-
mond, 80 Ind, 80. As to Missouri,
State ». Linthienm, 68 Mo, 66.

* R. ».Girdwood, 1 Leach C. C. 143
2 East P. C. 1120. .

Demanding money by threats with-
oui ‘‘reasomable or probable cange'’
being indietable under the statute, i
hag been held that these words must
be taken to apply to the state of the
prisoner’s mind at the time of making
the demand ; and the jury must lock
at all the circumsiances for the purpose
of deciding whether at that time the
prisoner bond fide believed that she or
he had reasonable canse. R. ». Miard,
1 Cox C. C. 22.

Upon an indictment for sending "a
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letter demanding moztey, with mensces,
and without reasonable- or probable
eause, it appeared that ihe prisoner,
who had been in the prbsecutur‘s om-
ploy as traveller, had afterwards set up
in bosiness for himself, married, and
become the Iather of children. There
was 1o evidence of the presecntor hav-
ing indulged in the slightest familiarity.
with the priscner’s wife, or of the pris-
oner having at any time any ground to
suspeoct that such had been the case,
and the prosecutor denied it; but the
prisoner sent to him letters imputing

- to the prosecutor adultery with his

wife; that he was the father of one of
his children ; stating that many a man
would have sent a bullet through him ;
that he was to refond £44. The jndge
1aft to the jury whether the meaning
of the letters was to demand a sum of
money, and to menace him with adul-
tery, or io send the child to the prose-
eutor’s house; and whether there was
any reasomable or probable canse for
the demand. The jury having found
againgt the defendant on all these
pointe, the convicilon was sustained.
R. ». Chalmers, 16 L. T. (N. 8.) 363.

% See 24 & 25 Viet. ¢. 96, s. 46.

CHAP, XXIL| LIBEL. [§ 1665,

threat as a man of ordinary firmness cannot be expected to resist,
and therefore falls within the word menaces used in the stgtute.‘_
And 0, under another statute, bas been held to be a letter to the
effect that if money be deposited in a particular place an attack
would be averted.? A false statement that a warrant has issued to
arrest A. on a criminal charge is ¢ threatening” to accuse A. of
crime.® And 8o is threatening to enter a complain;* and threat-
ening to imprison on a fictitious charge.® Though it w:ould seer:} not
essential that the prosecutor should be actually fnghtenfadz the
threat must be such as would ordinarily create alarm’ It is imma-
terial, in such cases, so far as concerns the defent?ant’s penal respon-
sibility, whether the prosecutor was guilty or 1'nnocent; ;% but this
issue may be material in considering the question w.hejahf;r, under
the circumstances of the case, the intention of the prisomer was to
extort money or merely to compound a felony.?

A threatening letter in the defendant’s own name, senj; to enforce
the payment of a debt, is not within the statute E“ _and it has been
further held that a threatening letter, referring in its terms to sPch
circumstances as were plainly intended to denote who the wnter
was, and making a demand of a sum of money in contmfrersy be-.
tween him and the prosecutor, which the latter had received, :i,nd
which the former had before insisted should be accounted for to him,
was not a threatening letter within 9 Geo. I. ¢. 22, or 27 Geo. IF.
¢. 15, although the writer did not subscribe his name. A letter 1::
not regarded as anonymous when it indicates on 1ts facfe the sender.

§ 1665. A letter, when ambiguous, may be .expla.med by -paroll
proof of extraneous facts as well as by declarations of the writer.

L R. v Mia.rd; 1 Cox C. C 92, See sites of indictment, see Com. ». Moul-
Kistler . State, 54 Ind. 400, ton, 108 Mass. 309 ; Com. v. Dorus,
¢ R. v. Pickford, 4 C. & P. 227; B. Ibid. 307; State », Young, ?6 Iowa,
v. Smith, T. & M. 2I4; 1 Den. C. C. 122; People v. Brannan, 30 Mich. 460;

b Heizk. 262,

510; 2 C. & K. 882. State o. Morgan, 3 ‘

3 Com. ». Murphy, 12 Allen, 449. ¢ R, v. Crackeell, 10 Cox C.C; 408 ;
Supra, § 1151 R. v. Richards, 11 Ibid. 43.

1 . .

4 Com. ». Uarpenter, 108 Mass. 15. - ? Thid. )

§ R. v. Robertson, L & C. 4588; 10 10 Peoplew. Griffin, ZBa_rb. 427 ; State
Cox C. C. 9. ». Hammend, 80 Ind. 80. .

6 Btate v, Broee, 24 Me. 71, I R, v. Heming, 2 East P. C.1116; 1
© T R. . Walton, 9 Cox C. C, 268; L. Leach C. C. 445, n,
& C. 483, Compare R. v Smith, T. & ¥ Supra, § 1660; R. ». Tuckei, 1
M. 214;-1 Den, C. C. 510, For regui- Meod. C. C. 134; R'.5 v. Cooper, 3 Cox
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The prosecutor may be asked as to what appeared to him to be the
Letore meaning of the lt?i;ter.1 The fneaning is for the jury if
may be ex- the terms be ambignous,? and is to be inferred from all
m?d ™  the circumstances of the case ;3 though whether a certain
charge, not ambignous, is threatening, is for the court,
§ 1666. The person threatened must be averred and proved,® and
Matoria 50 T8t t_he fact of sending,® but ag will be seen in the
&;sv must nexh section sending may be inferentially shown. The
and proved, letter must be set out if obtainable.” The venue may
be laid in the place of reception.! If inspection be de-
sired, the court will, on motion of the prisoner’s counsel, as soon as
the bill is found, order that the letter be deposited with the officer
of the court, that the prisoner’s witnesses may inspect it.?
§ 1666 a. To prove intent, prior threats of the same kind are
admissible.® The sending is to be inferred from facts. It has

CHAP. XXIX.] LIBEL. [§ 166605,

been held that the dropping a letter in a man’s way, in order that
he might pick it up, was a sending of it;' and itwassaid o ...
that there was a “sending,” although the party saw the question of
prisoner drop the letter, if the prisoner did not suppose

the party knew him, and intended he should not.* As will presently
be seen, a letter threatening A., but directed to B., which is left at
a place accessible to A., with the intontion that it should reach as well
A. a8 B, is “gent’” to A.;® and fastening a threatening letier on a
gate in a public highway is some evidence to go to the jury of a
sending thereof.t A conviction, however, cannot be sustained where
the only evidence against the defendant was his own statement that he
should never have written it but for W. G.* And when there is no
person in existence of the precise name which the letter bears as its
address, it is a question for the jury whether the party into whose
hands it falls was really the one for whom it was intended.® The
bare delivery of a letter containing threats, though sealed, is held

C. C. 547; R. v. Hendy, 4 Ibid. 243;
State ». Linthicum, 68 Me. 66. Under
the Masszachuseits statute only the
sobstance of the letter need be set

forth. Com. ». Philpott, 130 Mass.

59, :

'R, v. Tucket, 1 Mood. C. C. 134;
R. ». Hendy, 4 Cox C. C. 243,

% Ibid.; B. ». Carruthers, 1 Cox (.,
C. 138; E. v, Cooper, 3 Ibid. 547.

¥ R.v. Menage, 3F. & F. 810; R. v,
Coghlan; 41hid, 316 ; B. .- Braynell,
4-Cox C. C. 402; ftate v, Hollyway, 41
Iowa, 200; Longley v. Btate, 43 Tex.
499. That proof of reception of spoils is
adwilesible to prove intent, aee Btate v.
Bruce, 24 Me. 17.

4 Brabham v. State, 18 Ohio 5. 485 ;
Com. v. Carpenter, 108 Masa. 15 ; State
v Morgan, 3 Heigk, 262. As to what
constitutes ““infamons crime” under
the_ statutes,seo R. v. Hickman, 1 Mood.'
C.C.84; B, v. Redman, 10 Cox C. C.
3585 L. R.1C. C. 12; Kistler » Btate,
54 Tudh400. And eeo State v. Bruce, 24
Me. T1; 8tatev. Vaughan, 1 Bay (8. C.),
283 ; Robinson v. Com., 101 Mass. 27 ;
Com. ». Meulton, 108 Ihid. 307; Com,
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v. Dorns,Ibid. 468 ; Shifflet v. Com., 14
Grat. 652, .

6§ R, v Durkley, 1 Mood. C. C. 90.

& R. v, Jomes, 2 Cox C. C. 434; 2 C.

& K. 398; R. ». Paddle, R. & R. 484, °

A lelter signed by two initials, as R,
R., was held a Ietter withont a name
subscribed thereto within 8 Geo. I, c. 22.
R. ». Robinson, 2 Leach C. ¢, 749; 2
East P. C, 1110. :

? R. z. Hunter, 2 Leach C. C. 624;
R. v. Lioyd, 2 East P. C, 1122.

& Supra, §§ 288, 1206; R. ». Gird-
wood, 2 East P, C. 1120; 1 Leach C. C.
142; R. ». Esgex, 2 Bast P. C. 1125
People v, Griffin, 2 Barb. 427.

8 R. v. Harrie, 6 C. & P. 105. On
an indictment with three counts for
three separate letters, it was proposed
to prove the seénding of all three, It
was held, that evidence of one only
was admissible. R. ». Ward, 10 Cox
C. C.42. .

0 Whart. Orim. Ev. § 46; R. =,
Cooper, 3 Cox C. C. 47 ; B. . McDon-
nell, 5 Fbid. 153.

In the latter case it was proved that
the prigoner had gone up to the prose-

to be evidence of a knowledge of its contents.”

§ 1666 5. Letters threatening

to “burn or destroy’” are also

made specifically indictable by statute in England.® Under this

eutor znd said to him, *If you do not
give me & sovereign I will charge you
with an indecemt assault.” It was
held that inasmuch as, if the jury be-
lieved that such langnage had been
used by the prisoner, the intent was
manifest, evidence for the prosecuiion
tending to show that the prisomer had
made a similar charge two years before
ought not to be admitted. But this is
no adeguate resson for rejecting the
evidence.

I R. v. Wagstaff, B. & R. 395.

2 Ibid.

3 R. v. Grimwade, 1 Cox C. C. 67;1
Den. C. C. 30; 1 C. & K, H92.

i R. . Williams, 1 Cox C. C. 16.

& R. v. Howe, 7 C. & P, 268.

§ R, v. Carretherz, 1 Cox C. C. 138.

7 R. ». Girdwood, 1 Leach C. C. 142;
2 East P. C. 1120, _
" # By 24 & 25 Vict. ¢. 97, 8. B0,

_ *-whosoever shall send, deliver, or

utter, or-directly or indireetly cause to

be roceived, knowing the contents

thereof, any letter or writing threat-

ening to burn or destroy any house,

barn, or other building, or any rick or

stack of grain, hay, or straw, or other

agricultural produce, or any grain,

hay, or straw, or other agricultural

produce, in or under any building, or

any ship or vessel, or to kill, maim,

or wound any cattle, shall be guilty

of felony, and, being convicted thereof,

ghall be liable, at the discretion of the

court, to be kept in penal servitnde
for any term not exceeding ten years

and not lezs than five years (27 & 28
Vict. ¢, 47), or to be imprisoned for any
term not exceeding two years, with or
without hard labor, and with or with-
out solitary confinement, and, if a male-
under the age of sixteen years, with or
without whipping.’* (Former previsions,

4 Geo. IV, c. 54, 8. 3, and 10 & 11
Viet. ¢, 66, 8. 1.)
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statute, where a count charged T. with sending to V. and threaten.

Threats to

ing to burn certain houses, laying them as the property

destroy of O., V.’s tenant, it was proved that T. dropped the

and kill

indictable, lotter in a publie road near V.’s house ; that A. found
: it and gave it to H., who opened and read it, and gave it
to E., who showed it to both O. and V. It was ruled that this was

a sending under the statate.!

A threat of a false and malicious prosecution in order to extort
money is indictable at common law.? '

§ 1666 . By another statute,® sending a letter threatening murder
i made a felony. The letter, under this statute, must be construed
in its natural sense, as explained by circumstances ; though when
necessary the indictment may explain by innuendoes and prefatory
matter.t To put a letter in 2 place where it would be likely to be
seen by the person to whom it is directed is  utterfng’” it.®

t R. v. Grimwade, 1 Dexn. C. C. 30;
1C & K 692; 1 Cox C. C. 67. See,
as to sending, supra, § 1666 a.

Under prior statutes we have the
following rulings :—

Under 27 Geo. II. c. 15, & conviction
for sending a letter to P., threatening
# 1o set fire to his mill, and likewise to
do all the public injary they were able
o do kim, in all his farms and seteres,”
was set agide, it appearing that P, had
not then any mwill to which the threat
of burning wonid apply (baving parted
with il thres years before); and the
threat as to the farm, etc., not neces-
sarily implying a burning. R. ». Jep-
son, 2 East P. C. 1115.

A conviction under 4 Geo. IV. ¢. 54,
8. 3, waa also set aside on an indiet-
ment charging that the prisoner sent
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a letter to 7. L., threatening fo burn
the houga of J. R., ag the threat must
be to the owner of the property ; and if
the letter was sent to T. L., with intent
that it ghonld reach J. R., and did
reach him, it shonld have been charged
in the indictment as sent to J. R. R.
v. Joneg, 2C, & K. 398; 1 Den. C. C.
218; 2 Cox C, C. 434: R, v. Grimwade,
1 Ibid. 7. : .

t Bee supra, § 851; Embry v. Com.,
79 Ky. 439 ; Williams v. State, 13 Tex.
Ap. 723,

2 24 & 35 Viet, e, 100, 8, 16. 1

t R. v. Boncher, 4 C,-& P. 562.
{Under similar statute, see State .
Young, 26 Iowa, 122; Longley v. State,
43 Tex. 490 ; Buie v. State, 1 Tex. Ap.
58,

- & B. v Jones, 6 Cox C. C. 226,

] .
CHAP, XXX,] ESCAPE, BREACH OF PRISON, AND RESCUE. [3 1667.

CHAPTER XXX, _
ESCAPE, BREACH OF PRISON, AND RESCUE.

1. Acarnst QFFICER FOR AN ESCAPR.
Eseape is permitting a prisoner’s
departure from custody, § 1667.
Negtigence need not he proved by
‘prosecution, § 1668,
Deprty jailers are liable as Jailers,
§ 1669,
Jallers need not be de jure, § 1670,
Indictment must specify offence, §
1671, :
11. BREACH OF PRISON.
Prison’ breach is a forcible depart-
are from custody, § 1672,
(ffence extends to eseape from
civil process, § 1673,

Epough if process be regular, §
1674 :

Custody of any kind iz enoiigh, §
1675. :

Attempt is indictable, § 1676,

Law of principal and accessary ap-
plies; § 1677,

Voluntary escape is indictable, §
1678. -

Mecesgity a defence, § 1679,

1. REsCUE. .

Rescue s violent delivery of prl-
soner from custedy, § 1680,

1. AGAINST OFFICER FOR ESCAPE.!

§ 1667. ¢ EVERY one who knowingly, and with intent to save
the person escaping from trial or ex?cuti-on,_ permiis any Becape o
person in his lawful custody to regain his liberty, other- permitting

prizoner to

wise than in due course of law, commits the offence of Gepare

voluntary escape ; and

from cus-~
tody.

« g guilty of high treason if the escaped prisoner was

in his custody for, and was guilty of, high treason; o
¢ Becomes an a:ecessary after the fact to the felony of which the

escaped prisoner was guilty if he
guilty of, felony ; and ._
«Ja guilty of a misdemeanor if

custody for, and was guilty of, 2 misdemeanor.

was in his custody for, and was

the escaped prisoner was in his
31

The law as to voluntary escapes is thus stated by Mr, Sergeant

1 Spe Whart. Prec. 633 ef seg. for
forms of indictment.

- 2 Steph, Dig. C. L. art. 144, citing

Hawk. P. C. 192, 195, 197; 1 Russ. Cr.
583. Bee, also, Weaver ». Com., 29 &

Penn. St. 445. It does nol appear
what is the effect of voluntarily per-
mitting the escape of a man lawfully
charged, but innocent in faet. Bteph.

Dig. ul supra.
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Hawking, as approved by Sir W. Russell: ¢ There can be no doubt
but that wherever an officer who hath the custody of a prisoner,
charged with, and guilty of a capital offence, doth knowingly give
him his liberty with an intent to save him either from his trial or
execution, he is guilty of a voluntary escape, and thereby involved
in the guilt of the same crime of which the prisoner was guilty and
stood charged with.””

It is a misdemeanor at common law for an officer having lawful
charge of a prisoner, negligently to permit the temporary departure

of such prisoner from his custody, no matter how alight may be such

departure.? The custody may be that of a prison, or a chamber, or
even that of constructive tactual arrest in the open .streets.® And
any undue liberty wrongfully allowed to a prisoner, which he uses to
effect hig escape, makes the custedian giving the liberty indictable
at common law.4

If the warrant of commitment be regula.r, and issue from a tribu-
nal having jurisdiction, the question of the prisoner’s guikt, or of the
regularity of prior procedure, is irrelevant. The only way either
of these questions can be raised is by application to the {ribunal
issuing the process, or to an appellate tribunal.®

No indictment lies for an escape when the imprisonment is on its

face void and illegal.®
§ 1668. Where the offence charged is & neghvent escape, it is

~ defendant was charged,® and the character of the war-

CEAP, XXX.] ESCAPE, BREACH OF PRISON, AND RESCUR, [§ 1671.

it;! and if it be alleged in defence that the prisoner by force res-
cued himself, or was rescued by others, and the officer Negligenes
made fresh pursuit after him, but without effect, and need not be
took throaghout every precaution in his power, the bur- ‘ﬁ,’ﬁ:ﬁe‘iﬂ‘.”
den of making out this defence is on the defendant. And o

80 severe is the policy of the law in this respect, that nothing but
the act of God, or of irresistible adverse force, is held an excuse.?

§ 1669. The deputies of a jailer are charged with the same high
responsibilities as are imposed on the jailer himself. 1t
is otherwise, however, with his servants, who are not ‘]I:ﬁ%“r:fm
deputies, and who are only responsible for negligence in ;Elb:l?&u
their particular spheres, or for connivance,® But the cus-
tedy must have been lawfal 4 _

§ 1670. A de facto jailer is responsible for an escape ; Jailor need
nor does the qyestion of the legahty of the jailer’s ap- notbeas
pointment at all affect the issue. e -

§ 1671. The indictment must allege the offence with which the
rant ;7 though when there is no warrant, but simply a gﬂft:;:f.t
verbal arrest, the offence may be set out in popular terms.3 ¥ offence.
Under the statutes making eseape a aubstantive offence the indict-
ment need not allege sciemter on part of the officer permitting the

escape.?

not necessary to prove negligence in the defendant, as the law implies

! Hawk. P. C. ut supra; 1 Russ. on
Cr. 583, approved. by the Supreme
Court of New Jersey, in 1884, in Mee-
han v. State (6 Crim. Law Mag. 202),
To constitute this offence, however, the
esoape must be voluntary and inten-
tional. Meehan ». State, uf supra.

? Colby ». SBampson, 5 Mass. 310,
312; Com. v. Farrell, 5 Allen, 130;
Btate v. Addeock, 65 Mo. 590. See R.
v. Bhuttleworth, 22 Up, Can. (G. B.)
372; Meehan », State, ut sup, ; State ».
Martin, 32 Ark. 124,

Detention on mesne process is impris
onment under the statate. Com. ».
Barker, 133 Mass. 399,
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# R. v. Bootie, 2 Burr. 864 ; State v.
Doud, 7 Conn. 384 ; Lucky ». Stato, 14
Tex. 400; R. r. Shuttleworth, 22 Up.
Can. {Q. B.) 372.

¢ Bmith », Coin., 59 Penn, Et 320;
Hopkinson; ». Leeds, 78 Ibid. 396;
Green v. Hern, 2 Pen. & W, 167. Bee
Meuhan ». State, w sup.

& Infra, § 1674 ; State v. Garrell, 82
N. C. 580 ; Btate v. Brown, Ibid. 585;
Holland ». State, 60 Mizs, 939.

& Btate ». Murray, 15 Me. 100 ; Com.
¢. Miller, 3 Ashm. 61; State ». Bates,
23 Iowa, 97. Infra, § 1674

1 Bge 1 Hale, 60¢; Blue ». Com., 4
Watts, 215 ; Com. ».Connell, 3 Grat.587.

2 State v. Halford, 6 Rich. 58; Shat-
tuck ». State, 51 Miss. 575.

It iz encugh also to prove that the
warrant or authority on which the
prisodier was convicted was legal ; it is
not requisite for the prosecution to
prove that the person actnaily com-
mitted the offence with which he was
charged. 2 Hawk. o. 28, 5. 16.

3 State v. Errickson, 3 Vroom (32 N.

J. L.}, 421, See Kavanangh v, State,

41 Ala, 399.

¢ Bee Btate v. Beebe, 13 Kans. 589 ;
Wilckens v, Willett, 4 Abb. Ap. Dec.
506,

5 3 Hawk. ¢. 19. Bee Com. r. Con-

_mell, 3 Gral, 587. Supra, §6 1589,

voL. 11.—381

1617 ; Whart. Cr. Ev. §§ 164, 833, Aa.
to de facto officers, see supra, § 662,

% Kyle v. Biate, 10 Ala. 236; and so
as to those apsisting the escape, State
v, Jomes, 78 N. C. 420.

7 Btate v. Hollon, 22 Kan. 580,

* B. ». Bootie, 2 Burr. 864.

An indictment againgt s jailer for
permiiting a prisoner in his custody to
have an instrument in his reom with
which he might break the jail and
escaps, and for failing to carefully ex-
amine, at short intervals, the condition

_of the jail, and the ocoupation of the

prisoner 3t the said jail, in congequence
of which the prisoner escaped, doea not
state an indictable affence.. Com. .
Connell, 3 Grat. 587. Sed quaere.

? Wilson r. State, 81 Ala. 151.
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II. BREACH OF PRISON.

§ 1672. Prison breach is the breaking out of the place of lawful
Prison ' confinement,! by a person involuntarily confined, against
breach s s the will of his custodian; and by the English common
foparture  1aW the offence is a felony if the commitment were for
gﬂdr; cus-  felony, or a misdemeanor, if the commitment were for a

misdemeanor.? Force is not necessary to the constitution
 of the offence.? '

§ 1673. Where the defendant is confined simply on civil procesa,

Offence there are intimations that the old common law offence of

extends to  breach of prison is not reached.! Certainly it ig not, so .

ESCH

from eivil  far &g the question of felony is concerned; but it is
PO equally clear that it is misdemeanor at common law to
escape from any lawful imprisonment, whether on cml or crumnal
process.®

§ 1674. It is enough to sustain the prosecution if the process were
Enoagh i regular, and the imprisonment primé facie suthoritative ;5
proeess b though mere technical informalities in the process will be
g9 po defence? The question of the defendant’s guilt or
mnocence is not relevant to the issue.? - At the same time, if no crime
were committed at all, and there were no prior legal arrest of the
prisoner, a mere commitment would be void, and the breaking inno-
cent.” Bub the dismissal of a case by the maglstra.t-e is not such &
dwcharge of a prisoner as will justify him in an escape from the
lock-up, to which he was remanded by the magistrate. Aud 1t. has

CHAP, XXX.] ESCAPE, BREACH OF PRISOK, AND RESCUE. [§ 1677,

been held in Kansas that it is no defence to an indictment for thig
offence that the prisoner was arrested without legal warrant, and

L State ». Beebe, 13 Kans. 589.

t B, v. Haswell, R. & R, 458; R. ».
Martin, Ibid, 196. Bee 2 Hawk. P. £,
c. 18, 8. 16; State ». Murray, 15 Me.
100 ; .Com. v. Briggs, 5 Met. 559 ; Peo-
ple ». Tompking, 9 Johns. 70; Gom, ».
Miller, 2 Ashm. 61 ; Kyle v. St.ate 10

" Ala. 236.
? Btate v. Davis, 14 Nev, 439. Beo

R.v. Payne, L.R.1¢C. C. 27; 10Cox C.

C. 232; Com. v. Mitchell, 3 Bush, 39;
Barthelow v. State, 26 Tex, 175. Supra,
§ 1580, .

1 2 Hawk, P. C. c. 28, 5. 18,

¥ R.v. Allan, C. & M. 295, See State
v. Murray, 156 Me. 1600. ’
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5 As to arrest, see Whart. Cr, PL. &
Pr. §§ 1-12. * Supre, § 652.

7 Com. ». Morihan, 4 Allen, 588,

% 2 Hawk. P. C. e. 18, 8. 15; Com.
v, Miller, 2 Aghm, 61 ; State v. Bates, 28
Iowa, 96. ESee People v. Washburn, 10
Johns. 160,

2 2 Hawk. ¢ 18, 6. 7 suprs, 08§ 647
-5% - .

B Swpra, § 1667.

In B.v. Waters, 12 Cox C. C, 390,
the defendant was. given into custody
withonta warrant on & charges of felony.

. He was conveyed before a magistrate,
who ran'mnd_ed him to enstody withont
. any evidence on oath, The defendant

was afterwarda acquitted.!

§ 1675. The breaking need not be from a publie prison.

ustody of

If there be force, it is a prison breach to escape from an any king

officer in the streets.?

enongh,

§ 1676. When the breaking out is not accomplished the defendant
may be indicted for an attempt.® But a breach is effected
by throwing down, when escaping, a loose brick on top Attemptis

of a prison wall®

Indictable.

§ 1677, Assistance to one breaking prison, or escaping from

custody,® in his undertaking, is governed by the rules

Law of

applying to principals and accessaries. If the prison prineipal

breach be a felony, a person supplying the means to effect

and acces-
BAFY A~

it, or waiting to carry off the prisoner- after his escape, Ples-

is accessary before or after the fact as the case may be. If the
prison breach be a misdemeanor, then a person so assiating is a prin-
cipal in the misdemeanor.® The indictment, if the offence be charged

was removed to a lock-up from which
he escaped. The charge of felony
made against him was dismissed by
the magistrates. It was ruled by Mar-
tin, B., that the dismissal by the mag-
istrates was not equivalent to an ac-
guittal by a jury; that the defendant
was legally in oustody, although no
evidence was taken upon cath to jus-

‘tify hig remand ; and that these facts

were no defence to the indictment for
bseaking prison,

1 State ». Lewis, 1% Kan. 260. Bee
10 Am. Law Rec, 290 ; compare State v.
Garrell, 82 N. C, 680; Btate v. Brown,
Ibid. 585.

¢ 2 Hawk. c. 18, 8. 4; R. v. Bootie,
2 Burr. 864 ; R. ». Stokes, 5 €. & P.
148, Com. ». Filburn, 119 Mags. 297 ;
Btate v. Beebe, 13 Kans. 589. Supra,
§ 1667.

3 Supre, §8 173 et seq. ; Btate v. Mur-
ray, 15 Me. 100; People r. Rose, 12

Johns. 338. Under Alabama statuts,
- see Luke », Btate, 49 Als. 30.

% R. ». Hagwell, R. & R. 458. This
does mot apply to custody of bail. Red-
man z. State, 28 Ind. 205,

& Com. », Filburn, 119 Mass. 207,
Hee Perry v, Biate, 63 Ga. 402; Brox-
ton ». State, 9 Tex. Ap. 97,

f Bee R. . Haswell, R. & R. 458 R
v. Allan, C. & M, 205 : State v, Murmy,
15 Me, 160 : Com., ». Filburn, 119 Mass.
297; People ». Tompkins, 9 Johns.
70. Supre, §5 24T, 652. As to Massa-
chusetts statute and indictment there-
on, see Cam. v. Filburn, 119 Mass. 207,
where it was held that when the at-

tempt wad violently to rescue from

what seemed official tustedy, knowl-
edge of the officer’s actnal eharacter
was not essential.

In Pecple ». Duell, 3 Johns. 449, it
was held that the offence, when the
party in prison was charged with petit
larceny, is felony; but see oontm, 2
Hawk. P. C. 186-8.
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a3 an acceasaryship, must aver the principal’s offence.’ And a per-
son knowingly harboring the fugitive after his escape, may be guilty
as an accessary after the fact.? But when the offence iz charged
as a substantive misdemearor, then it ought to be enough to aver
that the person aided was at the time duly under arrest or imprison-
ment. And a charge of this character can be sustained by proof
of aid farnished the prisoner such as would be likely to facilitate
his escape.® Material assistance given by one prisoner to ancther
falls under the same head, when such assistance has a natural ten-
dency to facilitate escape.* But mere communications advising an
escape, without supplying means, do not constitute the offence.’
§ 1678. A distinction is taken by the old writers between breach
of prison and escape. To breach of prison some forcs is
Volun . P
escape1s.  Decessary ; some breaking of the continuity of the prison,
indiciable.  gome tearing away from custody.® But if this element
be not present,.e. g., if the doors be left open and the prisoner
walk without interruption out, the indictment must be for an escape,
and is under no circnmstances more than a misdemeanor? Noris
a confinement within prison walls an essential condition of the of-
fence. A prisoner’s voluntary departure from bounds out of prison
assigned him by the jailor is a ¢voluntary escape.”® He is under

CHAP, XXX,] ESCAPE, BREACH OF PRISON, AND RESCUE. [§ 1680.

§ 1679. It need scarcely be added that for the technical offence
of -prison breach, necessity (e. g., a conflagration in the
prison) is a defence.! The same defence avails on an
indictment against the officer? But a ples by the de-
fendant that the condition of the jail was intolerably injurious to
his health will not be regarded as good where it does not appear
that all other means of relief bad failed.®

Neceasity
a defence.

III, RESCUE.

§ 1680. Rescue is a violent delivery of a prisoner from lawful
custody ; and is committed by one who would be a prin- )
. . ) - . ) Rescue iz
cipal in the second degree in a prisoner’s breach of violent de-
prison, and who was present actl_.la.lly or constructively g:'fs?; :rf
assisting by violence in such prison breach. It may from cue.
also be consummated by wresting a prisoner violently
from cistody, even though the prisoner should take no part in the
violence.® Rescue, like prison breach, is either felony or misde-
meanor, as the crime charged on the prisoner rescued is felony or
migdemeanor.t But thers must be knowledge by the rescuer that
the person rescued was under some arregt;? and if the person

rescued be in the custody of a private person, the offender must

arrest, if he is ordered to be subject to arrest.?

! Supra, § 1671.
2 Supra, § 241. See Com. v. Miller,
- 2 Ashm. 61; and infra, § 1680.

3 R. v Paine, L. R.1 ¢, C, 27; R.
v. Allan, 1 C. & M. 295 ; Peeler v, State,
3 Tex. Ap. 533 ; Mason v, State, 7 Ibid,
623,

4 Luke ». Btate, 49 Ala. 30.

5 Hughes ». State, 1 Engl. (Ark.)
182. .

& See R. v. Haswell, R. & R. 458;
R. v, Eelly, 1 Cr. & Dix, 203.

? 2 Hawk. c. 18, 5. 19; R, ». Allan,
C. & M. 295, _

% Riley ». Siste, 16 Conn, 47. Bee
Green ». Hern, 2 Penn. R. 185.

# Com. ». Sheriff, 1 Grant, 187.

Whether, in a humane jurispro-
dence, the nnreaizted escape of prison-

ers from custody is a punishable offence.
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may well be doubted. Thelster Roman
common law holds that it s not. The
law of freedom, 80 argue eminent jo-
tists, is natural ; the instinet for free-
dom irrepressible; if the law deter-
mines torrestrain this freedom, it must
do z0 by adequate means; and it can-
not be considered an offence to break
through restraint when o restraint is
imposed. Undeubledly it is a high
phase of Bocratic heroism for a man
condemned. to death or imprisonment
to walk back, when lei Ioose, to be ax-
eouted or impeisoned. RBut the law
does not nndertake to establish by in-
dictiment Sooratic hercism. It would
nof be good for socioty that the natural

instinet for self-preservation should be

made to give way to 80 romantic a sen-
timent as i8 here invoked ; and it is a

logical contradiction to say thai the
scaffold and the cell are fo be waed to
prove that the seaffold and the cell are
of no use. If men voluntarily subinit
to punighment, then eompulsory pun-
jshment is a wrong. Beside this, a
jailer may argue that if we hold that'a
prisoner is ander bonds as much when
he is let loose as when he is locked up,
there is no reason for over-carefulness
in locking up. Following these views,
the conclusion has been reached that
an unresigted escape i9 not per se an
indictable. offence (see Berner, Lehr-
buch, p. 548; Henke Handbuch, jii. §
179 ; Koch, § 618) ; and this view has
been adepted by all modern German
codes. The English decisions on this

point may be too firmly settled to be

now shaken ; but considerations such -

as those which have been mentioned
may not be without their use in ad-
justing the pnnishment on convictions
for nnresisted escapes. On this topic
may be consnlted an artiele in the
Albany Law Journal, reprinted in the
London Law Times of Bept. 18, 1880.
1 Hee supre, 83 95 et 2eq. -
t Shattuck ». State, 51 Miss. 575.
"' State v. Davis, 14 Nov. 439,
1 Hee People v. Rathbun, 21 Wend.
509.
¥ State ». Cuthbert, T. Charl. 135.
Bee Com. r. Filburn, 119 Mass. 207,
§ 2 Hawk. P. C. . 18, s, 10.
T State ». Hilton, 26 Mo, 199,
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bave notice of the fact that the person rescued is in such cus-

tody.!

An unsuccessful rescue may be indicted for an attempt.?

1 Bteph. Dig. C. L, art. 145 :—
* Every one commits high treason,

Steph. Dig. C. L. citing 1 Hale P, C.
606; 1 Russ. on Cr. 597. Ses, for

felony, or misdemeanor who rescues a8 authorities, supra, § 652.

Pprigoner imprisoned on a charge of,
or under sentence for, high treasomn,
folony, or misdemeanor, respectively,”’
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2 See supra, §§ 173 ef seq., 653 ; State
v. Murray, 15 Me, 100,

CHAP. $XXI.]

BIGAMY AND POLYGAMY.

CHAPTER XXXIL

BIGAMY AND POLYGAMY.

I. Errror oOF PLACE OF FirsT MAR-
RIAGE.

Ordinarily marriage valid by lex
loct confractus is valid every-
where, § 1633,

But not o a8 to converse, § 1684,

II. Errect oF Time AND Prack or
S8ecoND MARRIAGE.

Offence indictable in place of of-
fenco, § 1685.

III. TeiED MARRIAGE DURING SECOND
BraAMoUS MARRIAGE. ’

Third marriage after second void
marriage may not be bigamy; §
1636, '

IV. ACCESSARIES.

If a3 misdemeanor, all concerned
arn principals, § 1687,

Hence person marrying higamous
person is prineipal, § 1688,

V. WHEN BrCOND MARRIAGE Wis
¥0ID OR YOIDABLE.

No defence that bigamous mar-
riage was independently voida-
ble, § 1689,

V1. Waerr FIRST MARRIAGE Was
VOIDABLE.

No defence that first marrisge was

voidable, § 1690,
¥II. PARTIES BEYOND SEAR, OR ABRENT.

Exception of beyond seas does not
apply to cases where offender
knows of eontinuous Hie of ab-
sentee, § 1691,

Exception as 1o other absence only |

. applies to cases where there is no
knowledge of such life, § 1692,

Exception does not apply to party
deserting, § 1603.

VIII. CONSUMMATION NOT NECERJARY,

§.1604

IX. INTERMEDIATE DIVORCE, :
Valid divorce from first marriage
is a defence, § 1695,
Honest bellef in a divorce no de-
fence, § 1695 a.
X. EVIDENCE.
1. Proof of Marriage.
In bigamy prior marriage has to
be proved beyond reasonable
' doubt, § 1696.
Consensual marriage valid, §
1697,
Lex. fori determines a8 to requi-
sites, § 1698,
 Internatiopally marriage may .
be proved by parol, § 1699.
Where prior consensual mar-
riage is set up, it shiould not be
rested on & mere confession, §
1700,
Of foreign marriages registry is
best evidenee, § 1701,
Prior fnvalid marrlages may
be ratified, § 1702. :
2, Proof of Death or Diworce of
First Husband or Wife, § 1708,
Death, if oeeurring within seven
years, must be pubstantivel:
proved, § 1704, -
Divoree to be proved by record,
§ 1704 2. '
Honest belief in death or dlvorce
within that timo no defence, §
1705,
FPresumption of continuanee of
life depends on circumstances,
§ 1706, '
After geven years, burden is on
prosecution to prove knowl-
edge by defendant, § 1708,
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3. Witnesser.

When first marriage is proved,
second wife s a witness, § 17009,

Other witnessesa admissible to
prove marriape, § 1710,

X1. INDIOTMENT.

Hecond marriage must appear to

be anlawfal, § 171L. :

Varlances a5 to second marriage
are fatal, § 1712,

Exceptiona in statute need not
be negatived, § 1713.

First marriage must be averred,
§ 1714,

X011, Rerrerors PRIVILEGE NO DEFENCE.
No defence that polygamy was a

Teliglous privilege, § 1715,

§ 1682. Breamy is committed by a party who, when already
legally married to one person, marnes another person.! At.common

! The fellowing is from Steph. D1g
C. L. art. 257 :—

‘ Every ons commits the felony called
bigamny, and is liable, apon conviction
thereof, to a maximum punichment of
seven years' penal servitnde, who, be-
ing married, marries any other person
&oring the life of his or her wifo or
hushand.!

“The expression ¢being married’
meant being legally married.d The
word ‘marries” means goes through a
form of marriage which the law? of the
PMace where such form s used recog-
nizes a8 binding,* whether the parties
are by that'law competent to contract
~ marriage or not, and’ although by their
fraud the form employed may, apart
fram thé bigamy,® have been insuffi-
cient to constitnte a binding marriage.

¢ Provided, that this article does not
extend,—

“ (L) STo & second marriage con-
tracted elsewhera than in England and
Ireland by any other than a subject of
her Majesty ; nor,

124 &k 25 Viet. o, 100, 0. 57, a8 explained by
_ the suthorities referred to in the Illnstra
tions.

t Beo Ilusiration (%),

® Burt v, Bort, 29 L. J, (Probate), 153
. 4 Bee Illusiration (3.

& Bee Ilmstration (4).

6 Tho act does eXtend to a subject of her
Majeely who has contraeted e second marrisge
in Beotland during the litetime of & wife pres
viously matrled in Beotland. E. ¢. Topping,
Deara, 647, The same rule would, of course,
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**(ii.) To amy persom marrying a
second time, whose husband or wife
has been contiunally absent from snch
person for seven years then lzat past,
#nd has not been kunown by such per-
501 to be living within that time.

‘¢ The burden of proving such knowl-
edge is upon the prosecutor whiem the
faet that the parties have been contin-
ually absent for seven years has been
proved ;¥ nor,

““(iii.) To any person who, at the
time of such seecond marriage, was di-
vorced from the bond of the firgt mar-
riage, nor to any pergen whoge first
marriage has been declared void by
the sentence of any oon:rt of eompehe:nt
jurisdiction.

“*A divorce a vinculs matrimonii, pro-
nooneed by & foreign cvart between
persens who have contracted marriaga
in England, and who continge to be
domiciled in Engtand, on grounds
which would not justify such a divorce
in England, is not a divorce within the
meaning of this clanse.®

apply to & bigamous marriage in a.ny faraign
eonntry.

T E.v. Curgsrwen L.R1C, C R.l

8 E. v. Lolley, B. & R. 237. The decision
dees not refer to domioil, but thie qdalifica-
tion sppests, from Jater tasee, to be required,
All tke cases on this enbject are collected in
% Sm. L. C. 83045, The qoeatlon s to the
exact time at which & person can he asld to be
divoqu may arise. In 1 Hele, P. C. 604, 5
cade 1s mentioned in which a person marrying

after sentence of diverce, but pendlng an ap-

CHAP, XXXI.] BivAMY AND

POLYGAMY. [§1682.

law bigamy is a misdemeanot.! It was made a felony by statute 1
Jac. I, ch. 11 ; but this statute is not, as to the grade of the offence,

Hlustrations.

(1) A.marries B., a person within
the prohibited degrees of affinity, and,
during B.s lifetime, marries C. A,
Liag not committed bigamy.!

#(2) A. marries B., and, daring
B.’s lifetime, goes through a form of

marriage with C., a person within the.

prohibited degrees of affinity, A. has
committed bigamy.?
_ ¢*(3) A.wmarries B. in Ireland, and,
during B.’s lifetime, goes through a
form of marriege with €. in ITreland,
which iz invalid becanse both A. and
C. are Protestants, and the marriage is
performed by a Koman Cathelie priest.
A. commits bigamy.?

¢ {4) A.; married to B marries C.,
in B.'s lifetime, by bs.nns. B. (the
woman) being married, for purposes of
eoncealment, under a false mame. A.
has commitied bigamy.4

# (5} A., married to B,, marries C.
in B.’s llfetmle in the colony of Vie-
toria. In order io show that A. com-
mitted bigamy, it must be proved that
the forix by which he was married
was one recogiized as a regular form
of marriage by the law in force in Vic-
toria."** ‘

In art. 258, Bteph. Dig. C. L., the
law i thas further stated :—

peal, was held to be within a similar provieo
in1Js ¢ 11, In E. ¢ Hale, {rled at-the Leeda
Bnmmer Assizes, 1576, a womsn pleaded guilty
1o & charge of bigamy befere Lindiey, J., ehe
baving warried after the deeree nisi was pro-
wonnced, bat before t became absoluts, which
it afterwarde 2£ld. The Judge’s attentlon,
howaver, was not direcied to the passage in
Hale.
+ B. v. Chadwick, 11 G B 205

“ Every one is a prineipal in the
second degree in the crime of bigamy
who, being unmarried, knowingly en-
ters into s marriage which renders
the other party thereto guiliy of
bigamy."’$ .

" This question is discussed in futare
sections of the text., Jnfra, §§ 1687-8.

In Reynolds v U, 8., 88 U. 8., 145,
‘Waite, C. 1., aid ;— .

¢ Polygamy has always been odfons
among the morthern and western na-
tions of Europs, and, until the estab-
lishment of the Mormon chureh, almost
exclusivaly a feature of the life of
Asiatic and Africin people. At com-
mon law the second marriage was al-
ways void (2 Eent’s Com. 79), and from
the earliest history of England poly-
gamy has been treated as an offence
againgt society. After the establish-
ment.of the ecclesiastical courts, and
until the time of James L., it was pun-
ished through the inztrumentality of
those tribunals, not merely because
ecclesiastical rights had been vielated,
bui becanse, wpon the separation of
the ecclesiastical courts from the civil,
the ecclesistical were gupposed to be
the most appropriate for the trial of
matrimenial canees and offences against
the rights of marriage, just as they

TR, v. Brawn, 1C. & K. 14; R o. Allen,
L. R,1C. C. R. 867, ’

¥ R. v. Allen, ud. sup »p 373-5, dlaapprov.
ing of B ¢. Fanning, 17 Ir, C. L 285,

+R. v Pareon, 5C &£ P.412 In R ¢ Rea, '
the prieoner,at the bigamona marrisags (befors
the registrar), gave & fulse Christlan name,
and wea held to be rightly convicted.

& Burt v Burt, 29 L. J. (Probate), 138,

R v, Brawn,1C & E 144

1 State v. Darrah, 1 Houst. C. C. 112,
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§ 1684.] CRIMES. [Booxk 11

regarded ag having been brought to this country as part of the com-
moa iaw,!

I. EFFECT OF PLACE OF FIRST MARRIAGH,

§ 1683. Ordinarily a foreign marriage, valid by the place where
Ordinarly 1t Was solemnized, is regarded in bigamy as valid by the

\L?S;Eiﬁc lex delicti commissi, which is usually the law of the

tex Toel place where the bigamous secend marriage is prosecuted. *
tract . .

fevai ™ But to this rule there are some marked cxoeptions. The

e first is where the parties to such foreign first marriage

were, by the law of the place of prosecution, incapable
of marrying. In such case the first marriage will be adjudged void
by the judex fori, and the second marriage will be ruled not to be
bigamous. The second is where the first marriage was not solem-
nized by forms which the law of the place of tho second marriage
holds to belong to the cssence of marriage; when a similar result
will be reached.?
§ 1684, Yet the conyerse of the last proposition is by no means
universally true. A marriage which the law of the place of solem-

CHAP. XXXI.] . BIGAMY AND POLYGAMY. [§ 1685,

nization may hold, on grounds of purely loeal and arbi- But notso
- . . as to con-
trary policy, to be invalid, may nevertheless be adjudged verse.

valid by the couris of the party’s domicii.!

1I. EFFECT OF TIME AND PLACE OF SECOND MARRIAGE.

§ 1685. By the statute of James, the trial could bs had only in
the place in which the second marriage was solemnized, Offones in.
for the old common law reason that the locus delieti ¢om- gictable in
missi hos sole jurisdietion of the offence.? A man, Bl
therefore, could go abroad and marry a second wife, his
first still living in England, and bring with impunity the second
wife to the very place where the first resided. To meet this was
passed the 9 Geo. IV., c. 81, s. 22, which provides that in case of a
bigamous second marriage, the offence may be dealt with, where the
offender is a Britigh.subject, “in the county where the offender
shall be apprehended or be in custody, as if the offence had been
actually committed in that county.”® In some of the United States
a similar statete has been enscted ; in others a * continuance™ in a
bigamous state is made indictable, no matier where the second mar-

were for testamentary canses and the
setilement of the estates of deeeased
Persons. )

‘“ By the statute of 1 James L. chap-
ter 11, ihe offence, if committed in
England or Wales, was made punish-
able in the civil courts, and the penalty
was death, Asthisstatute waz limited
in itz operation to England and Wales,
it was at a very early period reénacted,
generally with some medifications, in
all the colonies. In comnection with
the cage we are now considering, it is a
significant fact that, on the &th of De-
oember, 1788, after the passage of the
act establishing religious freedom, and
after the convention of Virginia had
recommended ag an amendment to the
Constitution of the United States the
declaration in & bill of rights that ¢all
men have an equal, natnral, and un-
alienable right to the freo exercise of
religion, according to the dictates of
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consoience,” the legislature of that
Staie substantially enacted the statute
of James L, dealk penalty included,
because, as recited in the preamble,
" it hath been donbted whether bigamy
or pol¥gamy be punishable by the laws
of thie Comimonwealth.” 12 Hening's
Stat. 691, From that day {fo this we
think it may safely be szid there never
hag been a time in any State of the
Union when polygamy has mot been
an offerice against soeiety, cognizable
by the civil courts and punishable
with more or less severity. In the
face of all this evidence it is impos.
sible o believe that the constitutional
guaranty of religious freedom was in.
tended to prohibit legislation in respect
to this most important feature of social
life.”

! Ibid. ; Barber ». Btate, 50 Md. 161.

? Infra, § 1698 ; Whart. Confl. of L.
§% 160-5. See suprg, § 271,

riage was solemnized.* But when the act of bigamous marriage is
mado the subject of indictment, then at common law the place of
such act has exclusive jurisdiction.S

I Whart Confl, of L. §§ 169-181;
though ses Weinberg ». Btate, 26
Wis. 370 ; Bird ». Com., 21 Grat. 800;
and fully, infra, § 1698 ; supra, § 271.

2 1 Hale, 693 ; 1 East P. C. 460 ; see
People v. Mosker, 2 Parker C. R. 195;
Finney v. State, 3 Head, 544.

3 For a conviction under this stat-
ute, see I. v. Topping, 7 Cox C. C.
103 ; Dears. 647. Under the statuie
this * apprehending’ must be averred
in the indictment, R. ». Fraser, 1
Moady, 407 ; R. v. Whiley, Ibid. 186 ;
Btate v. Fitzgerald, 75 Mo, 571

¢ Btate », Palmer, 18 Vi. 570 ; Com.
v. Bradley, 2 Cush. 653; Finney ».
State, 3 Mead, 544 ; State v. Johnsom,
12 Minn. 476. See Btate », Sloan, bb
Towa, 217 ; 8tate ». Hoghes, 58 Ibid.
165; Booggins v, State, 32 Ark, 204,

In New York, trial may be in place
of Digamous marriage; Collins e.
People, 4 Thomp. & C. 77; 1 Hum,
610; or in eounty of arrest. AhKing
r. People, 5 Hun, 297 ; ses People r.
Meosher, 2 Parker, C. R. 195.

In Arkansas, it is held that the leg-
istatare has no constitntional power to
make the offence triable elsewhere
than at the place of the bigamous
marriage. Walls v. Siate, 32 Ark. 565.

In Alabama the venme must be the
place of bigamous marriage. Baggs
v, State, 55 Ala., 108; unless ‘‘con-
tinnous” bigamy is made indictable.
Brewer v. btate, 5% Ala. 101,

This topio is discussed supra, §§ 2584
el seg, )

5 ftate ». Burnett, 83 N. C. 615;

Brewer v Siate, 59 Ala, 101; Biate ».
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§ 1687.] CRIMES, - [BooK 11,

- Unless the offence be made thus continuous, the statute of limita:
tions beging to run from the date of the second marriage,}!

III. THIRD MARRIAGE DURING EBECOND BIGAMOUS MARRIAGE, BUT
AFTER DEATIL OF FIRST WIFE.

§ 1686. Supposing there is a second and bigamous marriage dur-
Third mar. 0% Which the first wife dies (or is divorced), and the man
riage after  then marries a third time, is the third marriage bige-

second 2
void mar- mous ¥ Technically it is not ire cases where the second

notbe | matriage was void, forin such case the third marriage was
bigamy.  valid.? But if the defendant, after the death of his first
wife, acknowledged the second marriage, and recognized the second
wife as his legal wife, this, according to the common law view of
martiage elsewhere vindicated,* would constitute such a marriage a8
would make the third marriage bigamous.® Of course this does not
hold in a trial where the Jex fort treats a consensual marriage as
invalid,® or where the indictment does not aver a valid marriage

oxisting at the-time of the alleged bigamy.?

- IV. AGCESSABIES.\

- § 1687. To bigamy, as to all other offences, applies the law of

If o misde. PTANCIpal and accessary, as hereinbefore expressed.?
meanor,all ‘Where the offence iz a felony, then one present, knowingly

concerned

are princi-  8iding and abetting, even as a party, is a principal in the

pale.

Fitzgorald, 75 Mo. 571. Sce Wall »,
Btate, 3% Ark. 565, as to statute to this
effect.

! Gigo v, Com., 81 Penn. St. 428 ; ; Beog-
gins v. Btate, 32 Ark, 203. BSee Brewer
v, State, 59 Ala. 101 ; and for fall dis-
enpaion, Whart, Cr. Pl._& Pr. § 331.

# See R. v. Willshire, L. R, 6 Q. B.
D. 366 ; Rep. 14 Cox C. C. 541 ; noticed
in Whart. Cr. Ev. 9tk ed., §§ 171, 810,

% 1 Hale, 693 1 East P. C. 466;
People v. Mosher, 2 Parker C. R. 195;
People wv. Ghs.se, 27 Hun, 256; State
». Moore, 3 West. L. J. 134; Holbrook
p. State, 34 Ark, 511. See State v.
Palmer, 18 Vt. 670.

s Infra, §§ 1697-8, 1702,

492

second degree ;* and persons promoting, without being

$ See Patterson v, Uaines, 6 How.
850 ; Hayes ». People, 3 Parksr C. R,
325; 25 N.Y.390. Thus, cohabita-
tion, subsequent to emancipation, by
an emancipated slave, with a woman
to whom he was invalidly married
prior. 1o emancipation, validates the
invalid prior marriage. McReynolds
v. Btate, b Cold. 18; Hampton v, Btate,
45 Ala. §2; though see Williama v,
State, 44 Ibld. 24,

¢ Denison ». Denison, 35 Md. 361.

7 Hayes 2. People, 25 N. Y. 300,

§ R. v. Brown,1 C. & K. 144.

* Supra, § 211; Boggns v. State, 34
Ga. 275. Bo under the English stat-
ute, which makes **couuselling” eo

CHAP. XXXI.] BIGAMY AND POLYGAMY. (§ 1890,

present, are accesssaries before the fact. Where the offence is a
misdemeanor, all concerned are principals.! : :
§ 1688. If this view be correct, a person who, knowmg the fact,?
marries another who has another husband or wife is pI"I]-]- Henc
cipal in the bigamy. We must adiit, however, on this person
point a probability of the same conflict of opinion as mgagog
exists on the question whether s person having carnal 11;:;:11;5 .
intercourse with an adulterer is guilty of adultery.? But
it has been held that a. person thus marrying another who has a
former husband or wife i not indictable, unless it be proved that
there was knowledge of the incapacity of the other party to the

marriage.*

V. WHEN SECOND MARRIAGE WAS ON INDEPENDENT GROUNDS VOID
. OR VOIDAELE.

§ 1689 The offence consisting in entrapping another into marital
intercourse on a false plea, it-is no defence that the o . .
gecond marriage was void on other grounds than that of that biga-
bigamy ; or where the second marriage was within the riagewas
prohibited degrees® or was prohibited on the ground of ¥oid#ble
difference of race;® and @ fortiori where the second marriage was
simply voidable, or technically defective.” But an informal and im- -
perfect ceremony, not based on the assent of the parties, or followed

by cohabitation, will not sustain an indictment.® -

V¥I. WHERE THE FIRST MARRIAGE WAB VOIDABLE OR VOI'D.

§ 1690. Though the first mamage be contracted under disabilities
or impediments which rendel: 1t.'. voidable, yet & second ﬁor ihat
marriage whilst the former is in fact subsisting comes f{m AT

wasg

within the statute, for the first, in judgment of law, is & (o5 e"

nomine indictable. R. v. Brown; 1 Cox 411 Trish Q. B.); R.s. Brawn, I Cox
G C. 313; 1C. &K, 144, C.C.313; 1 C. & K. 144. Supra, §

1 See, fally, supra, §§ 206, 223. 1682, note. . .
2 Th:;t this, is necessary, 808 Suprd, § Pgople v. Brown, 34 Mich, 339.
5§ 214, 231 * ¥ R.v.Penson, 5 C. & P. 412; Hayes
¥ . "
3 See infra, 8% 1717 ef seq. v. People, 5 Parker C. R. 325; 8. C,;
4 Arpold v. State, 53 Ga. 574. 25 N. Y. 390; Carmichael v. State, 12

5 R. v. Allen, L. R. T C. €. 367; 12 Ohie Bt. 553; Robinson v. Com., 6
Cox C. . 193; 26 Law J. 664 (disap- Bush, 309. )
proving B. ». Fanning, 10 Cox C. C.  * Kopke r. Peoplé, 43 ll.wh. 41.
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§ 1692.] CRIMES, [BooK 11

marriage until avoided.! But should the first marriage be contracted
under disabilities or incapacities which render it void ab instis, or be
for other reasons void, the case is otherwise.?

VII. PARTIES BEYOND SEAS OR ABSENT.
§ 1691. It was held that the firat exception, in the old statute,

Ezception

relieving “any person or persons, whose husband or

of beyond  wife shall be continually remaining beyond the seas by

d
lsfo?ap?ﬁ; the space of seven years together,” applied, though the
Tochset party marrying have notice that the other is living.?

pender . Now, however, by 9 Geo. IV, if the party know that

Enows of

continusus  the other is alive, the exception does not relieve.* And

life of

absentce,  this distinction is generally accepted in recent statutes.’’s
To be in another State of the American Union is equiva-
lent, it is held, to being beyond seas.’ -
§ 1692. The second exception, that the statute shall not exten

to any person or persons * whose husband or wife shall

fﬁgm  absent himself or herself, the one from the other, by the
gﬁf;"&‘f_ space of seven years together, in any place within the
pli&:: !::hm State of domicil or elsewhere, the one of them not know-
Lag

thereis no ~ ing the other to be living within that time,” according to

11 East P. C. 466; People v. Baker,
76 N. Y. 78; Cooley v, Blate, 55 Ala.
162. :

91 Rnas. on Cr. 200; R. v. Chad-
wick, 11 Q. B, 205. Supra, § 1686.

Thusg, in Ohio a marrisge contracted
by parties, either of whom is under the
age of comasnt, and not confirmed by
cohabitation after arriving at that age,
will not subject a party to punichment,
for' bigamy, for contracting a snbse-
quent marriage, while the firat hns-
band or wife iz still living; Bhafher »,
Btate, 20 Ohio, 1; and, generstly, if a
boy under fourteen, or a girl under
twelve, contract matrimony, it i3 void,
unless both parties eongent to confirm
the marriage after the minor arrives st
the age of consent. Clo. Lit, 79. See
R. v. Gordon, R. &. R. 48,

On the other hand, in conformity
with the firat proposition of this section,
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in Bouth Carolina, where a2 marriage of
a nephew to an aunt is valid, if the
nephew, afier sach marriage, marry
during the life of the first wife, he is
indictable for bigamy. Btate v. Bare.
foot, 2 Rich. 209,

3 1 Hale, 693; 1 East P, (. 466. See
R. v. Turner, ¢ Cox G. C. 145; Gibson
v. State, 38 Migs, 313.

4+ R. r. Turner, 9 Cox €. €. 145. See
R. v. Brigge, 7 Thid. 175 ; D. & B. 98;
Com. v. Thompson, 6 Allen, 531,

& Bee Com. v. Johnson, 10 Allen, 1986,
- § Newman v, Jenkins, 10 Piek. 515 ;
Innis v. Campbell, 1 Rawle, 373 ; Mur-
ray ». Baker, 8 Wheat. 541; Bank of
Alex. v, Dyer, 14 Pei. 141 ;: aliter in
North Carolina; Whitlock v. Walton,
2 Marph, 23 ; Rarle v. Dickson, 1 Dev.
16. See these cases disouszed in Davie
v. Brigga, 97 U. 8. 628.

CHAP, XXXL] BIGAMY AND POLYGAMY. [§ 1695.

its express words, only applies when the party marryiflg g?g‘ﬁ]:dge _
again has no knowledge that the former husband or wife lfe.
is alive. 'The mode of proving this exception is hereafter
distinetively discussed? When there is'no local statate, these ex;
ceptions are presumed to be part of the common law ?f the Si;ai;e.s
In New York, Mississippi, and other States, the term is five years.?
In Pennsylvania, * if any husband or wife, upon any false rumor, in
appearance well founded, of the death of the other (wh?n su:fh f)ther
has been absent for two whole years),” shall marry again, this is not
bigamy.* Under this statute, the rumor must not be vague or ﬂeet.;
ing, but must be circumstantial, as to place, time, and m.ode of death.
§ 1693. The phrase in the Massachusetta'sta.tutze, wh.xt_:h Exception
excepts cases where the absent party ¢ valuntariﬁ'y with- gg;?yng{f
drew,” does not release the party deserting; it only party .
applies to the party deserted.® '

VIiI. CONSTUMMATION NOT NECESSARY.

§ 1694. Marriage is in law complete when parties able tocont'.r.act
and willing to contract have gctually contracted to be man and wife,
in the forms and with the solemnities required by law. - Consummta- -
tion by carnal knowledge is not necessary to its validity, nor is
cohabitation.? ’ :

IX. INTERMEDIATE DIVORCE.
§ 1695. If a divorce be such as by the Zew fori entitles Valid di-

vorce from

i t be con- first mar-
the defendant to marry again, then he canno - fst mar-

. 1
vieted of bigamy.? But this is a matter the lex fori alone mee‘

1 Infre, § 1708, . _

# Barber v, Siste, 50 Md. 161; En-
banke v. Banks, 34 Ga. 407 ; Whart.
Confl. of Lawe, § 133,

3 9 Kent's Com. 79 ; Gibson v, Slate,
38 Miss, 313.

¢ Reviged Act, Bill L. § 34 (reénact-
ing Colonial Act of 1705, ag modified in
1790 and 1815).

& Com. v. Smith, Whart. on Hom.
App.; 1 Whart. Dig. 828.

§ Com., ». Thompeor, 11 Allen, 23,

1 Gise v. Com., 81 Penn. Bt. 428;
Btate v. Patterson, 2 Jred. 346.

8 Thid. ; Beggs v. State, 55 Ala. 108 ;
Beoggins v. State, 32 Ark. 205.

9 Lolley’s Case, 2 CL. & F. 567 n, ;5
R. & R. 237; State v, Weatherby, 43
Me. 258 ; People ». Hovey, 5 Barb. 117.
But ses People v, Faber, 92 N. Y. 146
{modifying People ». Hovey, 5 Barb.
117}, where it was held bigamy in New
York for a person divorced in that
State for aduitery to marry again, sngh
second marriage being forbidden by the
divorce. See L7 Cent. L. J. 83.
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§ 1695 a.] CRIMES, .[BooK: 11.

must decide.! When a man, for instance, is indicted in Pennp-
sylvania for marrying a second time in that State, the first wife
being alive, it i3 no defence to the indictment that the defen-
dant was divorced from the first wife in Indfa.na, if the Indiana
divorce is not valid by Pennsylvania law.? As a principle of inter-
national law, to give vahdlty to such a divorce, the complainant, at
least, must be domiciled in the divorcing State ;* and there must be
due personal notice, if possible, to the defendant. And in Penn-

sylvania, where the complainant has deserted the defendant, and

gone to a foreign domicil, the divorce must be sued in the defen.

dant’s domieil . *

Clearly a divorce from the ﬁrst marriage subsequent to the BeOOnd
marrlage does not purge the bigamy 8

Honest be. The burden of proving the divorce is on the defenda.nt ¢

Hefin a § 1695 a. As has already been seen, an honest but
divorce no 3

defence.  €rroneous belief in a divoree is no defence.”

1 8ao, a8 to Massachusetts practice,
Com. ». Richardson, 126 Mazs. 54.

? Whart. Confl. of L, § 224. Bee
People v. Chase, 27 Hun, 256.

9 People v. Dawell, 25 Mich, 247,
See Barber z. Root, 10 Mass. 260 ; Smith
v. Smith, 13 Gray, 209; Bhannon ».

Shannon, 4 Allen, 134; Com. v. Rich-

ardson, 126 Mass. 34 ; Jackson v, Jack-
son, 1 Johng. 424; Borden v. Fitch, 15
Ib4d. 121 ; Parish v. Parish, 32 Ga.
653 ;. Btate 0. Armington, 25 Minn. 29 ;
though see Kinnier ». Kinmier, 45 N,
Y. 535.

t Colvin v. Reed, 55 Penn. Bt. 375
Reel. v, Elder, 62 Ibid. 208 ; Whart.
Confl, of L. §% 224 ef seq.

'8 Baker v. Poople, 2 Hill (N. Y.),
325, : :

€ Com. ». Boyer, T Allen, 306, See

Whart, Cr. Bv. §§ 310 of seqg. :

¥ Supra, § 88 ; State v. Goodenow, 65

Me. 30; People v. Woed, 29 Hun, §28;

Davis ¢. Com., 13 Bush, 318; Hood .

Hood, 56 Ind. 263. See, contra, Squire
' 496

v. State, 46 Ibid. 450. Ci R, v. Will-
shire, supra, § 1686. In Btate v. Whit-
comb, 62 Iowa, BB, the evidence was
that the defendant, in 1872, proenred
a deeree of divorce from his wife, Roana
Whitcomb, and, in 1873, was married
to ancther woman, Afterward, at the
snit of the =aid Roana, the decree di-
vorciug her from defendani was set

. aside, on the ground of fraud practised

by defendant in procuring it, and for
want of jurisdietion of the court by
which it was granted, Defendant was
indicted for the crime of adultery in
unlawfully cohabiting with the second
wife, was convioted, and appealed. It
was héld thai the decres of divorve
having been adjudged veid was so from
the béginning, and afforded no.proteo-
tion to defondant even for acte done
before it was dot aside; and that evi-

" dismnoeiof. ghe-.gébd-m with which de-

fendant uontr:wted the secand marriage
was properly sxcluded.

CHAP. XXXI,] BIGAMY AND POLYGAMY. 18 1696,

X. EVIDENCE.
1. Proof of marriage.
~ § 1696. Before discussing the questlon of proof of marriage, it'is

" Jesirable to recall the fact that the Jssue in blgamy 15 dif- In bigamy

ferent from the igsue in other cases in which marriage is gﬁ; mar-

souglit to be sustained. An emigrant, for instance, cOMes 1o be p.;o‘_rgd
o0

from Enrope to this country with a ‘wife whom he pro. heyerdres-

feases to have married in his domicil of origin. He rearg. doubt.

chiildrén whom he acknowledges, and who claim after his death o
inherit his estate. Here, the fact of marriage being conceded, come
in two' 1mporta.nt. considerations to sustain the legltlmacy of the chil-
dren. The first is that all acts are presnmed to be regular until the
contrary appears ; and though this is not a presnmphon of law but
a rule for the regulatmn of the birden of proof, it leads to a jndg-
ment, in case of eguipoise; in favor of regularity. The second,
which is also a rule for the adjustment of the burden of proof, is that
when the evidence is equally balanced, the courts on all questlons of
legitimacy, will favor the hypothesis of matrimony.!

Suppose, however, the emtgra.nt m question has come to this
country without a wife ; marries here; " establishes a home and fam-_
ily ; and then is arrested here on the ‘charge of bigamy, baged on
an alleged marriage in his native land. Here the prosecution, in-
stead of being aided by rules which in a doubtful case would turn
the scales in ifs favor, has to encounter considerations which in a
doubtful case will turn the seales against it. The dofendant’s sec-
ond marriage is not contested, and is looked on with peculiar favor
by the judicial polity of & country such as this, which seeks to en-
courage family growth.* But what ig much more important, the
fact of the first marriage is the gist of the prosecution’s case, and
to it applies eminently the maxim, that the charge of guilt, to justify
a conviction, must be made out heyond reasonable doubt. Hence,
as presently more fully seen, we find courts which are ready, when
a marriage is to be adjudicated on its civil relations, to regard the
hughand’s own admissions as proof of the fact, shrinking from this

1 Sae Patterson z. Gaines, § How. . Whart. Cr. Ev. §§ 827, 528, as to pre-
8. 550; Bhafer v. Btate, 30 Ohio, 1. sumptions of marriage and legitimacy,
Compare supre, §§ 271, 1685, and  ? See Wharf. Confl. of L. § 150.
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com;lusion, when the object is to sustain a criminal prosecution
agamst him for bigamy. Confessions are only authoritative, it is
well argued, when there is clear proof of the corpus delicti; and
here the corpus delicti is the alleged first marriage, which must be
“clearly proved,” independently of the defendant’s confession.
Now, in view of the izsue being criminal, we can easily understand
bow a court should say, as some courts have said: * The lez loci
contractus prescribes certain solemnities as necessary to constitute
the formalities of marriage, and, therefore, in view of the maxi,
¢ locus regit actum,” we must hold that any other proof of the fact
of marriage is but secondary, and is not to be received.” THad the
first wife been brought to this country, and here acknowledged, the
case would have been different, But wheu the prosecution resta
' f}imply on & technical first marriage, not followed by cohabitation
in this country, it is not inconsistent in courts which _recognize the
validity of a consensual marriage to hold that such technical first
marriage should, in & criminal issue, in order to be made out beyond
reasonable doubt,? be proved by the record, if there be such; and
that secondary evidence should ouly be received when the. prescrip-
tions of the lex loct contractus are peenliarly onerous, or when the

primary evidence cannot be obtained. What are the. modes of -

CHAP. XXXI.] - BIGAMY ARD POLYGAMY. [§ 1897.

§ 1697, Marriage is not merely a contract, but is an institation
of - Christendom, internationally recognized in all Chris- Conseaenal
tian States. - But while this is the ecase, each State, in marriage -
determining’ the eonstituents of marriage, is governed valid.
by its distinetive policy. As establishing this pogition, the follow-
ing survey of the law may be not irrelevant:— : :

The common law of marriage in the English settled portions of -
the United States is the common law of England as it was at the
time.of the settlement of the American colonies. We have, there-
fore, first to inguire, what Was at that time the English common
law a8 to marriage. Did that law validate consensual marviages,
contracted without any ecolesiastical or secular sanction ?

The common law of Emngland on the subject of marriage, we
have first to remark, is the -canon law as it obtained in England at
the time of the Heformation, ond as it remained until altered by
legislation in the reign of George Il., under the auspices of Lord
Hardwicke. And the canon law as to marriage at the time-of the
Reformation is the canon law of the Catholic Church as it was
before the ruptare, and as it remained in the Roman Catholic branch
until modified by the Council of Trent. - In order, therefore, to get -
at our common law as to marriage, on this interestimy issue, we
bave to inquire what was the canon law of the undivided Catholic

proving & record, or registry of marriage, when this is insisted on,

is elsewhere fully discussed.?

t Infra, § 1700. Spe Whart, Cr. Ev.
§§ 624-633; and see B. v, Flaherty, 2
C. & K. 782. o
. # That the presumption of regularity
appliés to such marriages, soe Whart,
on Cr, Ev. § 827; R. », Grifiin, 14 Cox
€. C. 388, .

_ % Whart. Cr. Ev. §§ 169 ¢t seq. Bee
People v. Humphrey, 7 Johns. 314;
Weinberg ». State, 25 Wis. 270 ; Bird
v. Com., 21 Grat. 800 ; Bquire o, State,
#81nd. 458 ; Com. v. Jackson, 11 Bash,
679_\; : Poople ». Gones, 79 Mo. 600;
Harrig o. Cooper, 31 Up, Can. (Q. B.)
182, aud infra, § 1700; Dumas v, State,
14 Tex. Ap. 465. :
“In these countries where a.contract
in writing is by the law of the coun-
try made essential to the marriage,
498

it should, as a rule, be produced. 1
Camp. 61, o :

In England, the regiater of ithe par-
ish is admissible for the same purpose.
2 Bacon’s Ab. Ev, F.; Gilb. By, 72; 1
Greenleaf on Ev. §§ 434, 493, 544, 545,
thongh the original resord i3 not neces-
sary. Bayer ». Glossop, 2.Bxeh. 403;
2C.AK 604 ..

', In New Hampehire, & copy of the
record of the marriage from the clerk’s

office, duly cartifiad, with proof of the

_idqntlty-:of. i_ha me; ia Pmpﬂ.‘ @i

dence. Btate v. Wallace, 9 N. H. 515.
. In Illinois, it is competent, on a trial
for bigsmy, to prove the first marriage,
or either marriage, by producing a copy
of the marriage license, with the ocer-
tificate of the justice, indorsed on the

Church, at and before the Reformation.

license, that he had solemuized the

marriage, and a certificate of the clark
of the county comumissioners’ conrt of
the connty that the same was a irne
ocopy, transcribed from the' original on

file in his office. Jackson v. People, 2 -

Scam. 231. Mere reputation is not
enough, Whart. Crim. Ev. § 170.
“There must be wtrict proof of the
fact?” of marriage or eoohabitation,
which implies marringe. Thornton,
1., in Miner v, People, 58 IiL. 59 ; citing
Harman ». Harman, 16 Ibid. 85, Com-
pare Westfield v, Warren, 3 Halst.
249 ; Buchaunan v. State, 55 Ala. 154,

In Vermont, where it was proved
that parties appeared before s magis-

trate, or ome acting w8 such, in New.

York, and declared their consent to a

marriage, and this was followed by co-
habitation and recogmition of each
other as man and wife, it was held to
be suflicient proof primd facia of such
marriage. State v. Rood, 12 Vt. 396.
Tt will be seen in the mext section
that mere conzent is sufficient, by the
eommen law of Christendom, fo estab-
ish marriage, See (asson, Marriage
Civil, Paris, 187%; London Law Mag.,
1878, 236. And, so far s8 coneerns the
Tpited States, this may be viewed aa
jodicially determined. Patterson ».
Gaines, 8 How, §50; Hayes ». People,
B Parker €. R. 325; 25 N. Y. 300;
Hutching ». Kimmeil, 31 Mich. 126. -
See Denigon ». Denison, 85 Md. 361,
and cases cited to § 1700, nota. :
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What this canon law was.is a question as to which there is not
much doubt. If it appeared that there was a marriage agreed to
. and consummated by competent parties, the church sustained the
warriage, even though there was no ecclesiastical benediction ; and
in this the State followed the Church. It is true that the church
recommended a denediciio sacerdotalis in ccclesia, or ecclesiasfical
benediction ; and it is true, also, that various local councils made
provigion for the publishing of banns. But neither banns nor
benedictions were the conditions precedent of marriage. A mar-
riage without either, though reprobated as matrimonium clandes-
tinum, subjecting the parties under certain circumstances to eccle-
siastical censure, was, notwithstanding, a legal martiage. Even a

marriage in secret, of which none but the parties were at the time .

cognizant, was regarded, if satisfactorily proved by the acknowledg-
ments and conduct of the parties, as creating all the incidents of
marriage, both as to property and as to offspring. Cap. 80. x. de
sponsal. et mat. “The essence of the sacrament of matnmony,”
said Peter Lombard, ¢ is not the performance of marriage by the
priest, but the coneensus of husband and wife.” Dist. xxvii. ¢.
Or, to adopt the language of an authoritative German commentator,
made still more, authoritative by its indorsement by an eminent
American thvme, % The scholastics generally held that the will of
the contracting parties constitutes the marriage ; they complete the
sacrament. Secret marriages, though forbidden, are valid.. In
none of the ancient rituals is there a sacramental form of marriage
to be spoken by the priest.” The same cenclusion is stated by
Lingard, whose weight on the Roman Catholic side is as great a8 is
- that of Hagenbach and Smith on the Protestant mde. We, may,
therefore, regard it as settled that theologians concur in the validity
of consensual mairiages by the old canon law, alt.hough o such
marriage nejther consent of ‘parents nor guardians, Bor | the ‘berie-
diction of the church, nor sanction by civil officers, were glygli. .tn
fact, while there were evils in E3nchioning all consensy 8
the old canonists, as well ag_the old jurists, a.greed thnf these enla
were 1ot &0 great as were the evils of validating only figh marriages
a8 were solemnized in a particular way. 'The first alternative might

lead occasionally to hasty and 1mprondent unjons, The seoond -

- 1 Hagenbach's History of Doctrine, by Prof. Smm, ﬁ. § 20.
500 :
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would certainly tead to wrong ‘being done to many innocent persons,
to the abandonment of women and the bastardizing of children
through the neglect or fraud of others. The duty of the State, it
was insisted, i3 to ebcourage matrimony, as the essential basis of
socmty, not to discourage it by artificial restrictions, thereby foster-
ing -the eatablishment of illicit sexual relations. And so far as to
consenaual marriages being hasty and improvident, this danger would
be diminished, 8o it was said, if it were known that such marriages
wete recogmzed as binding. And it was retorted that improvidence,
if ‘not haste, often characterized marriages solemnized with the
benediction of both State and Church. The statute 2 & 8 Edw.
VI. c. 23, goes a gréat way by 1mp11ca.t10n to show that by the
common law the essence of marrisge "consists in the executed con-
tract,~—sponsalia de praesenti ; snd that when this exiats, either
party may be compelled to sabmit to an ecclemastlcal solemnization.
That statute provides that “ when any eause or. contract of marnage
should be pretended to have been made, it shall be lawful to the
king’s ecclesiastical judge to hear and examine the same; and
having the said contract sufficiently and lawfully P?’WEJ before
him, to give eentence for matrimony, commanding solemuization,
cohabitation, consummation and tractation, as in times past, before
the éaid statute (that of 32 Henry VIIL.), the king’s ecclesiastical
judge, by the king’s ecclesiastical laws, might have done.”? _
Did the decree of the Council of Trentin this respect change the
canon law so a8 to affect those portions of the United States which,
at the time of the action of the council, were subject to Roman
Catholic princes? We must _r_emem'ber, in answering this question
that the decrees of the council are mot, by their own limitation,
binding in any country in which they are not technically ¢ pub-
lished ;” and we have & series of rulings of the Supreme Court of
Louisiana to the effect that in the great territery acquired by the
United States from France and Spain, no such publication was ever
made. Even in France, Pothier tells us, the decree of the conneil
was treated by the secular courts as a’'sacérdotal usurpation; having-

1 The fact that the law lords were mot have this effect I have ghown at -
equally divided on this point in R: ». large in another work (Whart. Confl.
Millis, 10 C1. & F. 534, appears super- of Laws, § 172), in an argument which
ficially to throw doubt on the conelu- it wonld occupy too much gpacs fo re-
sion stated in the text. That it does produce. .
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no Jocal authority.! In Italy the same judicial resulis have been
roached.* And even where the decrees of the council are published,
they bind - only persons in union with. the Roman See. In the
Sussex Peorage Case, before. the English House of Lords, in 1844,
when the¢ queation of the validity of the marriage of the Duke of
Bnesex- to Lady Augusta Murray, in the city of Rome,by a Protes-
tant minister, came: up for adjudication, it was expressly stated by
Cardinal Wiseman, under oath, that the marriage in the eye of the
Church of Rome was valid. - Lord Campbell’s comments on this
evidence are direct to the point before us. “ The evidence thathas
been given to-us of the Roman law, uncontradicted as it is, would
prove that a marriage at Rome of English Protestants, ¢ontracted

according to the laws of their own church, would be recognized as

& marriage by the Roman law, and. therefore would be a marriage
all over the world.”. “I'own that that evidence sarprised me. I
had imagined that it was-impogsible there could be & valid marriage
at Rome between Protestatits, by a Protdstant clergyman, such as
the Roman law would recogtise. -As the' évidence stands at your
lordships” bar, it would-appest, however, that the Roman law . .
would -treat-it -as :a marriage valid by the universil law of the
church before the:date -of the decree of the couneil ; and it wounld
appear that the..decree of the Council of Trent respesting mar-
riages Wag not meant: toapplyto Probestants, who could not oonform
to it . -

‘The adtion of the Cmmcll of Trent was followed- by a8 senes of
secuha: edicts and legislative acts, on the Continent -of. Eampe, the
motives being partly religious and -partly polrt.lcal. On the - one
side, Protestant States were determiinod not to be overawsd - Ty
Bogwe, and they hastened, when there was an established ehateh, to
meke the assent of the local parish minister essontisl -to marriage.
On:the other side, the desire to ¢heck the over-growthrof: ‘popalation
led: o measures that would. prevemt mariisge from being 166 exsy.
The religious limitation is now: almost uriversally vémoved by the
-enforcement of civil marriages ;- bup thé sectilar mitations ‘remnin,
and are in some relations -very inconsistert with the -policy of

- 1 Pothier, Traité de Mariage, part p.10; Gluaon, Haria.ga Ginl,Pa.ru, _

4,01 §4. 1879,
¢ Lawrence, Ktude sur lo Mariage,
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engouragement of marriage which prevails in the United States.
InEngland, Lord Hardwicke’s Act, passed in 1753, which is in
meost. respects still in force, established a series of requisites as to
time; place, and office, the omission -of any of which is fatal. . The
French: Code requires the assent of parents ; and the same reat_rie-
fion exists in other continental States. .. In.Austria, aa it -ig stated
in 3. Jate. report .of a committee of .the English House of Commons,

the .mimmum age is fourteen years; in Russia and Sazony, it is’

sighteen years, for men and sixteen for women; -in France, Bel-
ginwm, and Ttaly, eighteen for men and fifteen for women ; in Saxe

Goburg. Gotha, po.man is permitted to: marry until the age of

twentysone years, - The. recent German Code makes the mini-

-mum twenty vears for men and sixteen for women ; and -the same

limit. prevails in. several Swiss cantens. But, independently of
this restriction,. the -conzent of pareris ‘or guardians, in several
German States, is necessary in the. case of men under twenty-five
years, and of women-under {wenty-one. yeam Ami marrlages

‘repugnant to these conditions are nullities..

How far such restrictions on domiciled. 5ub‘}ects wﬂl be ragarded
as extra-territorially effective is-illustrated-in an interesting English -
case,! decided in March, 1877. In this ease; which was a petition
for a decree of nullity of marriage, and which was undefonded, the
petititioner, who styled herself ¢ Clara Maxima Pacheco Pereiva
Pamplona da Cuntra Sottomayer,” was the daughter of Gongalo de
Sottomayer, a Portuguese of wealth, who resided with his family
in Portugal, as late as 1858. In that year, his health failing, he
moved with his wife, and his only child, the petitioner, to London,
she being then elght years. old. ‘When in London, 8¢ bad been
previously the case in Portugal, Mr, and Mrs. Settomayer ocenpied .
the same house with- her brother, Mr. De Barros, and hig family.
Mr. Sottomayer becoming so imbecile a8 to be incapable. of business,
his wife and her brother entered imte a:parinership with a Portu-
guese house, which in 1866 ‘became bankrapt. Mra. Sottomayer,
under the impression that by 3 marriage-of her daughter to a son
of Mr. De Barros an ostensible party for the protection of the

e Sottomayer v. De Barros, decided Division, 36 L. T. R. 746; L. R. 21’
by Sir B. Phillimore in the Divorce D. 81,
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family. estates might be found, obtained the consent of. Mr. De
Barros and hisson to:the.marriage. ; I Portugal the marriage would
have. been void; as the:parties were first cousine. The petitioner,
Misy Settomuyer; who, with the other members of her family retained
her, Portnguése:domicil, appesra to have at first vehemently resisted
ike: marriags, but. afterwarda yielded to her mother’s entreaties, and
the parties. were duly married at:a registry office in Lendon, on
June 21,1866, she being -then fourteen years and five months old,
and he being mixteen years-old.. The young couple returned to the
house where . they. bad previously resided, but never lived together
as man and wife. - In 1874, the husband becoming a bankrupt, Mr.
Sottomsyer’s. estate, partly in' his son-inlaw’s hands, was ‘again
imperilled. At the.first crisis, it was thought that the estate could
be rescued by the daughter’s marriags. Now it was to be resened
by her divorce.  On November 18, 1874, she filad. the petition
before us, on the ground, first, that.the-parties were domiciled at the
time .in Portugal, by whose. laws. the marriage would :have heen
_void ;i and, secondly, that the. marriage was -entered into by her
ignorantly,: and was -induced by fraudulent representations. Sir
Robert Phillimors. did not hesitate to say, in giving judgment, that
the marriage was. oup * which the court would ‘not be reluctant to
pronounce:invalid,!”if 'there were legal grounds for suoh a conelu-
sion; but while-.thus expressing his sympathy with the petitioner,
he held that the: Portuguese law restricting. matrimonial capaoity
could not.be regarded, by & English court, as restraining marriages
of Portuguese in England. ¢ This marriage,” he argded; - “cannot
‘be. provounced invalid, because it is viewed  as incestuous according
to the: general law of Chrstendom. Tt is not a ma.mage between
_persons in the direct lineal line of consanguinity, or in the collateral
lLine within the degree of brother and. sister, both:which.clagses of
togrriage are by the usage and practice.of Christian States, and the
geveral concurrence of Chrigtian law and anthority;. donsidéred as
incestuous, unnatural, and destractive of civibized lifei’”: . The Portu-
- guese law, vacating the marviages of. first. cousins,: was 8 law re-
s!z:ammg the right of marriage ;.- and it wae theveforesheld that -an
English judge would not be a party to enforce it againsi Portuguese
gubjects marrying in England. The prineipie, therefore, is, that domi-
ciliary restriction on marriage, not resting on natural law, when im-
504
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posed ly one State, will not be enforced by another State whera ehz;xe
solemnization took place, with: whose. policy they conlict. A
On. s appeal from Sir R. Phillimere’s decigion, which wag heari
before James, Baggallay; and Cotton, L. 3J., November. 26; 1878,
the ease was- remitted bo sscertain.the. resl facts, James, L. J.,
however, intimating that if both parties were domiciled st the: time
of the marriage in Portugal, the Portuguese.law:should: prevail!
At a subsequent hearing: before Sir James Hannen, the proposition
was laid down that where of the two. contracting parties fo.%

‘marrisge in England one js-there domiciled. and the other ina

foreign country, and neither of the ‘parties iy subject to:any inca-

. pacity recognized by the laws of Englind; the marriage is valid,

even though the party having the. foreign domicil be subject to a
personal incapacity recognized by the laws:of.the country in which
such party is domiciled.* In the codrse of his opinion it was said
by Sir J. Hannen: ¢ Numerous. examples- ‘might: be suggested
of the injustice which might be worked to our.own ‘subjects if &
marrisge was declared invalid on the ground that it was ferbidden
by the law of the domieil of one of ‘the parties. Tn-his:dxcellent
treatise on ¢ Domicil, Mr. Dicey says that ¢ & marriage celebrated -
in England is not invalid on account of any incapacity of either of
the parties, which, though imposed by the law of -his or her domi-
¢il, s of a kind to which our courts refuse recognition.” - But on’
what principle are our courts to refuse- recognition if -notjon the
basis of our own laws? If this guide alone be not taken, it will be
open to every judge to indulge his own feelings as to what prohibi:
tions of foreign countries on the capacity to contract a marriage
are reasonable. What have the English tribunals to do with what
may be thought in other countries on such a subject 2

The marriage of Jerome Bonaparte to Miss Patterson, also,
though invalid in France, would unquestionably have been held valid
iu the United States, had it beenhere htlgated and it was exprelsly
sanctioned by the Papal court. :

To the same effect may be cited & leadmg Eoglish caae, already
incidentally noticed.® In that case, which was argued before the

_ 1 Bottomayer v, De Barrog, L, R. 3 % Bumonin v. Mallack, 2 Sw. &1
P.D.¢C. A1 67. : o
# Sottomayer v. De Barros, 41 L. T.
281 )
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Court: of Divorce, the parties were French subjects, domiciled in
France, and came to England for the purpose of contracting a
marriage, whish, for: want of consent of parents, wonld have been
void by French law if contracted in Paris. They were married in
England by Keense, and immediately returned to France. - The
marriage wae aunulled in:France, as in fraud of French law. It
was, however, sustained - in England, where a pefition was filed for
a-decree of nullity, and where Sir O. Creswell declared for the
validity of the marriage with the eoncurrence of the entire court.
1t is very remarkable,”” he said, * that neither in the ‘writings “of
jurists, nor in the arguments of counsel, nor in the judgments
delivered in the courts of justice is any case quoted or puggestion
offered to establish the proposition that the tribunals of a country
where a marriage has been solemnized in conformity with the laws
of that country should hold the marriage void because the patties
to the contract were the domiciled subjects of another country where
sach marriage would not be allowed.” - : .
§ 1698. The following summary may be here given, reserving the
specific examination of the ‘anthorities to the second
Zoxfort . odition of ‘my book on Conflict of Laws :—
sesorequ- - 1. When a ‘marriage by competent parties is proved
“to have been solemnized abroad, the presumption is that
it was in accordance Wwith ‘the-fez {oei contractus. .

2. The old eommon law of England, adopting in thia respect the
canon’ law, validates marriages contracted by competent parties irre-
gpective of eeclesiaatical benediction ; and this law was bronght to
the United Statés by the English colonists, and became “part of the
common law of the English settled States. o T

3. Each sovereignty will maintain- its distinetive policy as to

warriage. France, for instance, as in Jerome Bonaparte’a Case,

&y decline to acoept an American martiage aschanging the status
of one of her domiciled subjects: On the other hand;in the United,
States, we would hold the marrisge- binding, when validly solersn.
ised within our borders, by purties whon we- régard” ‘Sompetent.
This s now settled in England to-be the-vase whersit i only by the
law of the domicil of one of them ¥hat the matringe is invalid.
Bub o ’reason and on suthority we must hold with'Sir J, Hannen,!
- 1 Bottomayer v. De Barros, 41 L. T, 281; L. R. 3P, D. 1.
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that even though by the .court of the domicil of both parties the

marriage is invalid, it would still be sustained by the courts of the

Siate where the marriage is solemnized, where by the laws of that

State the parties would have been oapal?le of r-na.rria,ge if gubJec't:@i..
. Each sovereignty applying its distinctive policy, as has been sai L,
to its subjects, the courts of domicil, should the parties 1:etur:11 t,ol'l‘;
#ftﬁr.ubntracting. a marriage abroad, would hold the marriage inva '1,
in all cases in which its own prohibition is based on national policy,
631' 6:1 ha_t.i_ona.l. conception of morals, ar_;d. not on mattg;a oi.' formi‘
W.e.ma,y illustrate this by the English rulings as to the warriage o
a man ﬁit.h_..his gister-in.law, and by our own ._ruhngs in cases of
.mar.riages of negroes with whites. In some S.pt.?t,es t}-ufse marriages |
are void. There can be no guestion thal domx_(':xled;cxt.m'er.]s of such
States, marrying .in. England in d_eﬁancfa_of this .p]._‘o.hlb_ltlon, would
be regarded in England as validly married. There 18 no donbi's, a8
we shall hereafter see, that should. they return after the. marriage
to their domicil, the courts of that domicil would hold the marriage
“1";1::- does it follow that because a State requires cen:tain condi-
tions to validate marriages within its borclefrs, tlfe marriage of for-.
eigners witbin such borders, without complymg_\:n;th such condl.t.mna,
would be held invalid by the courts of the domicil of the parties so .
ina.rrying. 1 express this opinion with great def?ren.ce to the grgui
ments jn which the contrary conclusion is ably m1fltalped by severa,
eminent jurists. My reasons are threefold: First. Ip warriage,
as has been said, each sovereiguty is govtamed, a8 to matters 1_mrozlv--
ing state policy or morsls, by its distinctive atm'ldards, : Seconfi! Y.
We have American rulings to this effect, holdn?g hha.t. Amefjf:an
citizens marrying abroad, though without compl}tmg- w1th_§'eqmsltes
established by the law of the place of solemmz'atlon,- ?_n'l_l._be rel:-l
garded as lawfully married by the .cqur’f_s of their dpmm.ll.xf Huc
marriage would have been valid if solemnized at such domicil. The

® examination of the recent rulings to this effect I must remand to the

second edition of my book on Conflict of Laws. Thirdly. In anee,
if ‘not in Grermany, it is held that in- sueh;qa::es t_he- lex d’qmmln'-_m
to control, and that if the marriage of Amencans. in Paris, for in-
stance, is in conformity with the law of their domicil, thcn‘lgh not in
conformity with the law of France, it would be held good in ]?'rtmcet
If good in France, it would be regarded, even bb_-,;} I;hmse who insis
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upon the ubiquity of the lez locs contractus, as good as in the United
States. B '

4. What hds been said applies to marriages by persons abroad,
on the eve and in expectation of making their matrimonial domicil
in the United States. The expressions in the first edition of my
book on Conflict of Laws, pressing the rule further, I desire to re-
call. Except in the casé of persons having their matrimonial dom-
icil in the United States, the law of the place of the solemnization
of a marriage is to be regarded by us as determining its fa]idit.y.

§: 1699, Where the lex Jori simply prescribes certain formalities

tniorms. 28 the sole evidence of marriage, then the judge, so far

© tiomally 88 concerns a domestic marriage, must require that such-

ﬂ:;’{;‘f proof should be given.! But when the question is the

proved by validity of & foreign marriage, such proof, ag relating
solely to domestic marriages, cannot be exacted. By
international law, marriages may be proved hy parol? '
§ 1700. When the lez fori recognizes, as is the case in all those
Where © Jurisdictions in which the English commen law continues
prior con. A0 force, comserisual marriages, the admissions of the
:ﬁm . parhea m;_:;_;;r ~p_u.e._Iref:eiv"i_a_(i as tending to establish such mar-
sebup it - riages, whatever may be the weight to which they may
bo rested b entitled, provided such admissions have not been ex-
- orcal- torted by force or frand.? As to the weight to be attached
© . to mich admissions, however, the following distinctions
are to be kept in mind:— ' '
(1) Admissions during Cohabitation.—When these admissions
. are part of cohabitation (as where a man living with & woman ag
man-and wife says, ¢ this is' my wife’’), the condition of things
under which the admission was made is to be taken into consideration.
“ Cohabitation a3 man and wife” may take place in s country where
such cohabitation does not necesgerily mean marriage according to
~ the Bnglish common law; or it may be the subterfuge of an adul-
terér, seeking in this way to ‘shelter himself and his patamour from

1 See ‘Whart. Cr. Ev, § 169, . 1t will be presumed  that all necessary

- % Whart. Cr. Ev. § 170; Com. v. -techniesl .conditions - existed. R. o

Holt, 121 Mags. 61; Murphy v. State, Creswell, 13 Cox €, (. 126. As fo

50 Ga, 150; Biate v. Hilten, 3 Rich. -English practice, see R. v. Simpson, 15

434; Williaws v. State, 54 Ala. 131. Ibid, 323, _

If the marriage is prém Jucia reguiar, P Bea Whart. Cr. Ev. §§ 633 ef soq. -
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immediate scandal. . On the other hand, an admission concomitant
with cohabitation for any long continued period, in a country where
monogamous marriages alone are tolerated, and in a community
which resents any invasions of this rule, is entitled to great weight.

(2) Admissions when Cohabitation has ceased.—These are to be
closely scanned, and should not be regarded as. sufficient to sustain
a convietion, without proof of continuous cohabitation, under the
circumstances last specified, or of an actual performance of the mar-
risge‘ceremony. They may have been made: (a) in ignorance of
impedimonts which would have avoided the marriage ; or (3) under
a mistake of law; or (¢) in levity, using the term marriage 2s a
euphemisim for a less honorable connection ; or () for self-serving”
purposes, or in order to shield a paramour. This does not make
such admissions technically inadmissible, but it makes them insuffi-
cient, uniéss corroborated, to sustain a conviction. They may be
corroborated by proof of cohabitation under circumstances which
make cobabitation strong proof of marriage, or by proof of the
performance of the marriage ceremony, : )

(8) Conféssions of Guile—Of course these, when deliberately
and intelligenfly made, are strong proof; yet even these may be .
made under a mistake of facts, or for the purposs of getting rid of
the subsequent marriage.! ' -

But where the admission is not incidental to cohabitation, and
there i3 no proof of marriage aliunde, such admission is not enough
to prove marriage? o ' '

! That admisgions are admigssible in_

proof of marriage, when not excluded
by the lex fori, and, with colisbitation,
may prove marriage, see R. v. Sim-
monsto, 1 C., & K. 164; Trumman’s

" Case, 1 East P, C, 470; R. v. Newton,_
2 M. & Rob. 603 ; Miles v. U, 8, 103~

U. 8. 304; Cayford's Case, 7 Greenl.
57; Btale ». Hodgkins, 19 Me, 155;
State . Libbey, 44 Ibid. 469; Com. v.
Holt, 121 Mass, 61; State v. Lash, 1
Harr. (N. J.) 380; Com. ». Murtagh,
1 Ashm. 272; Wolverion v, State, 16
Ohio, 173: Carmichael ». State, 12
Ohio Bt. 563; Btate v. Heals, 16 Ind.
382,; Squire v, State; 46 Ibid. 455;

Quin v. Btate, Ibid. 725; State ». San.

-dera, 30 Iowa, 582; Warner’s Case, 2

Va. Cas. 95; Onesle . Com., 17 Grat.
582; State v. Hilton, 3 Bich. 434;
State v. Britton, 4 McCord, 256; Cook
v, State, 11 Ga. 53; Arnold & State,
53 Ibid. 574; Cameron v, State, 14
Ala. 546 ; Langiry ». Btate, 30 .Ibid.
536 ; Williams ». Btate, 54 Thid. 131 ;
Bobingon ». Com., 6 Bush, 309 ; Com.
. Jackson, 11 Ibid. 679; Holbrook ».
State, 34 Ark. 511 ; Gorman v. Btats,
23 Tex. 646. o T
t Whart. Cr, Ev. §§ 623 e seq.; R,
v. Flaherty, 2 €. & X. 782; Comti v,
Littlejohn, 15 Mass. 163; Bt.a:t%i_ v, Ros-
509 '
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-§1701, Tt is true that we can conceive of cases in which we may
refuse to admii that oppressive local regulatmns can bind persons

well, 6 Conn, 44& Gahagan r. People,
1 Parker C.. R, 378 ; Dove v. State, 3
Heigk. 348; Weinberg ». State, 25

Wis. 370. Compare Com. v. Jackson,

11 Bueh, 873 ; Williama v. Btate, 54
Ala. 131. Under Magsachusetis atat-
ute, see Com. ». Holi, 121 Mass, 61.

That dissent by one of the parties at
the time of marriage invalidates, see
Kopke z. People, 43 Mich, 41.

In amplificatton of the text may be
considered the following extracta from
an article by me in the Criminal Law
Magazine for January, 1850 :—

“ 1% is in respect to admissions and
cohabitation, however, .that we have
the wildest mélde of presnmptions of
law. Before wo undertake to consider
these wa must notice that it is now set-
{led by a great preponderance of au-
thority that to prove & marriage, aven
in prosecutions for bigamy, it is admis-
gible to put in evidence the admigsion
of the defendant.! In hoth civil and
criminal cases, also, it is adxmss:ble,
in order to prove marrisge, to intro-
duce evidence of marital cohabitation,
which may be regarded as .evidenca
that the partiea tacitly admitted them-
_gelm t0 be man and wife. But why
s this? Does admitting 2 marriage
demonsatrate a marriage? So far from
this being the case, we can coneeive of
myultitndes of instances in which amar-
rigge is admitted under o mistake of
lxw, or, in face of & conseionsueas that
thore has been no real marriage, merely
for purpoees of temporary convenience,
The circumsatances of the case may be

© 1 R o, Btmmonato, § C. & K. 184; R, v, New-
ton, 2 M. & Eob, 503 ; R.». Upton, 1 C. & K.
53; Cayford's Case, T Greenl. (Me.) 57; Siata
0. Hodgkine, 1% Me, 155; SBtate ». Libbey, 44
Thid. %60 ; Btate », Laan, 1 Harr. {¥. J} 580;
Com, 4. Murtagh, 1 Ashm, (Fa.} 273; Wolver-
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such as o deprive snch admissions of
any weight, An adnlterer, eloping
with his paramour, may register their
names in a hotel, as" Mr, and Mzs,
——; but this would be no ground for
drawing an inference of a marriage, so
as to susfain a conviction against him
for bigamy, becange the inference of
‘marriage drawn from such sn eniry is
overceme by the inference that no per-
son would, with an elopement, with afl
its dangers, already on his hands, ex-
pose himself to an indictment for biga-

“my. Or the admissions may be made

in a country, such ag Austrziia is de-

picted by Mr. Trollope, in his novel of _

John Calderwood, where it iz nsoal for
men io ¢sll their temporary female
companions by their own names, and
where this iz regarded as indieating
nething in the way of an acknowledg-
ment of marriage. Or the admission
may be by & Mormon, who hag already
been married several times, and who,
in admitting a marriage, admita some-
thing very different fromn what is eon-
sidered a marriage among ourselves.
Admission .and cohabitation as maun
and wifs may constitute abundant evi-
dence of marriage in a country where
the marriage tie i respooted, where
congensnal marriages, without -any
distinotive ¢ivil or ecclepiastical rite,
ars held valid, and where the cohahi-
tation iz kept up for & series of years,
undisturbed by the assertion of any in-
congistent rglationship, and fitting in
as an acknowledged -ingredient of the
sooiety in whwh the partia hve O:n

ton - Btata, 18 Oh_in,‘ 1'.?8; Carmichaal v, Btate,
12 Ohlo St 553; Jackeoni v. Peaple, 3 Haam,
(I1L) 2391 ; Byuire v, Btate 46 Ind, 458 States.

Sanders, 30 Tows, 384 ; Btake v. Hilton, 3 Fish, .

8. ©.) 434 ; State v. Brinton, 4+ MeCord (.-G}
258, :
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warrying in the place of such regulations with the intention of fixing

their matrimonial domicil in the United States. But:

Of forelgn

while we may thus occasionally dispense with these for- marriages

regis

malities, we must, nevertheless, insist, when a foreign best

marriage is made the basis of a criminal prosecation in our

dence.

own land, that such foreign marriage should be prowed by showing
that in such marriage there was a boné fide matrimonial contract by
parties capable of contracting, followed by cobabitation. To estab-
lish the contract, the foreign registry, or a duly certified copy, sus-
tained by proof of the foreign law, is the best evidence,!if a rogistry

be required by the foreign law.?

the other hand, there are cazes when
must say that from the cohabitation of
parties as man and wifs marriage can-
not legically be inferred; cases in
which the cohabitation, a8 in the daze
just put, ig that of an adulterer eloping
with his paramour from a marriage tie
acknowledged on all sides to be still
binding ; or in which such eohabitation
is in a country where it is not regarded
a3 an admission of marriage; or in
which, during the echabitation, one of
the parties to it solentnly and publiclty,
in conformity with the marriage rite in
popular use, marries another person.
It in the last case that arises most fre-
quently, and of which ax instance will
be presently given. What are we to
infer in such a caset - The inference,
tlte angwer is, is one of inductive rea-
soning, - It iz governed by law, indeed,
but by the law of logic, based on social
facta, not by the law of technical jurie-
prudence.’

Bea further, as mthca.tmg the dan-
ger of unduly pressing auch inferences,
Clayton v. Wardell, 5 Barb. (N. Y.)
214;: 8. C.,4 N, Y, 230; Joneswv, Jones,
45 Md. 159 ; aff. 48 Ibid. 391 ; Senser v.
Bower, 1 Pen. & W. 450,

.1 In State », Dooris, 40 Conn. 145, s
docnment purporting to bes a copy of an
entry in an. Irish registry was rejected
for reasons thus stated by Park, J.

For this, however, the testimony

* **We think the document which
purports to be a copy of the matriage
record of the acemsed in Ireland was

“improperly Teceived by the comrt asg

evidehee tending to prove the facts
stated in it. The doecnment is mob
authenticated in any respset whatso-
ever, It purports to be a copy of the
aniry number twinty-slx in'the Mar-
riage Register 'DBook, in the office of .
the superintendent registrar of birtha,

‘deaths, and marriages for the district

of Mohill, and iz signed by Thomas
Woodward in his official capaeity zs
sach registrar. Bnt it does not appear
in the case that the law of Ireland re-
quired the registration of marriages;
nor does it appear that Weodward
was -the superintendent registrar at
the time the certificate was given, if
there wag such reeord; neither does
it appear that his signature is genuine,
if he ‘was such an officér. Indeed,
nothing appears tending to authenti-
cate the instrument in any way. For
anght thet appears it may have been
a forgery; got up by some designing
person for the occcasion.” Compare
Squire ». State, 46 Ind. 459,

That:& non-exzpert cannot prove &
foreign law, soe cases cited t‘ay‘i'a;
‘Whart. on Ev. § 305-8. . :

? Sep Bird r. Com., 21 Grat. @00
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of ‘witnesses to the fact may be substitnted, supposing the registry
or copy cannot be obtained.” It must, at the same time, be kept in
mind that s & consensnal marriage is, by the common law of Chris-
tendom, valid,? proof of such. marriage, by admissions and conduct
(e g. cohabitation .and recognition), is sufficient at common law,
whén there is wo conflicting statute of the place of solemnization, to
establish the. marriage. Neither registry nor testimony of attendant
withesses ig necessary to prove the fact.3

A foreign ecclesiastic is competent to prove the marriage law of
his country ;¢ but not a layman ;* nor even a lawyer, unless a prac-
titioner in the country whose law is to be proved.s .

§ 1702. As has been already stated, s marriage which is at its

solemnization invalid (e. g., where at the time of solemn-
e o . ization it was bigamous, or where, by the lez loci con-
riage may. tractws, the parties. were incapahle of eonttachng) may,
after the :mpedlmenta have cessed to exist, be ratified

(though not retrospectively) by the parttes living, together as man
and wife, and ackuowledging each other as such.” “But this only
attains where the Iz fon acknowledges ;:Qnsensual marriages as
valid, 'And under no cirgumstances can mere cohabmt.wn, without
a.l:knowledgment, have such vahdahng power.®

1R w0 Manwa*ring; Dioavs, & B. 1825

7 Cox . €. 1923 R 9. Cradook; 8 F,
& F. 837; R, 7. Hawes, 2 Lox C. C
432; 1 Den. C. €, 270 ; State v. Kean,
10 N. H, 347; Biate . Ciark B4 THI4.

5R. » Povey,‘Dears. 32 6§ Cox' 0.

C. 83,

L chelh’é Csse, LRIPD&
Gartw:rlght. r. Cartwright, 28 w. B.
- Fffe; § 17100

CHAP. x’x_xL] . BIGAMY AND POLYGAMY, 8 1704a.

2. Proaf of .Deatk or .Dworee qf' First Huaband or Wg"e.

§ 1703 Tirst must we remember, when we approach this point,
that’ presumptmns of fact (or inferences, as we may properly calt
théom, from matters of notoriety) are.proofs; and are proofs saffi-
ciebt; in default of other evidence, to carry a case.! Keeping this
i wind, the proof of the death of a former husband or wife may be
dlscussed a8 follows :—

§1704- A party who marties within the time limited by the
stabite” does so, so-far as this exception is concerned, ab Doath, 1
his own risk. No inference of death, no matter how oceurring
strong, will be a -defence to him if the other pariy turn Y
up' alive before the period fixed by the statute hag ar- mnsthe
rived. And, under the California statute, 4 conviction’ tivegd.
for bigamy cannot bo sustmined if the sole evidence of ",
the continued Tife of the first consort is of lifé three years before the
second marriage, thete bemg proof of & final- separation  before
the limitation began to tun?® * If there beé no evidenct of Separation,
the inference of death rests eXcluswely on proof-of dlsappearance.

§ 1704 a. ‘The ‘burden of proving a'divorce, as we have seen,! is
on the defendant, and to sastain.it, the record of ‘the Divorce to
divorce must be produced.® In cases of dispuied iden- be proved
tity either of subject matter or of parties, such identity by record.
may be proved or disproved by parol ;* and it may also be proved by
parol that the procéedings were irregular or fraudulent L

456; Com, ». Putnam, 1 Pick. 136; 7 Sea cases cited supra, § 1686 ; Mo-
‘Warner_#. Com., 2 Va. Cas. 95; Wol- Reynols'v, Slate, 5 Cold. 183 Etate .
vbrton 5, State, 16 Ohio, 173 ; Murphy. Sloin, 55 Towa, P

». BLité, 50 Ga. 150; Arnold v. Stats, % Wﬂliams v Biate, 4 AIa.. 24.
s@r_rbi&. 574; Brown v, Btate, 52 Ala. Supra, $1700; o
838 Whart, Crim, K. § 170. - As'to ’l‘hompatm v _Thom a0D. 114 Hasa.
o{h witnesges, 560 uy“m § 1THY, - : a
K Beo th.rt Cr. Bv. §% 169 A0
‘R v.SmeOnstolG.&Km :

Miiss'5. U, B, méu.s.ao«; aua
there cited.
* Bussex Poerage Case, 1 CLE P
84 Bate . Abbey, 29 Vi 60; Am.
Lite"Ind. G, v. “Rosenagle, 77 Pen S
Bt. 507; Bird ». Com.,’21 Grat. 800 peﬁtiom-, ‘he el ’hm 1

That hé may prove the ma.mage, ges les¥e to marry ags,‘in Bnd| some mmﬂn o

infra, § 110, - aftor it was granted ; after whioh’ the
512

potitioner coﬂtinuad..'tb Yive with him, -

and they cohabited as husband and

wife. The respondent contended that

thé subsequent oohabitation and ae-
knowledgment as husband and wifa
was a good marriage at eommon law,
and further, that if the ceremony pre-
seribed by our statnte be essential to

a valid marriage, such ceremony had.

been performed while the respondent
was under a disability, that the dis-
ability was afterwards removed, and
the ceremony then took effect. The
court granted a decree of nullity on
the ground that the partles Were never

legally married. -

1 Whart. Crim. Ev. §§ 7 ef seq., 809,
VoL. I1 --33

¢ Poople v. Feilen, 58 Cal. 218, )

% R, v Jones, L. K. 11 Q. B. D. 118;
48 L. T. N. 8. 768, distinguishing R. ».
Curgerwen, L: R. 1C. G. B, 1, in which
it was held that when there was a proof
of along separation extending beyond
SEVENR YOAYR, ﬂle burden was on the
pmawutlan o prove & knowledge of
the wife’s continped, life within seven
yoars, Tafre, § 1708,

'+ Supra, § 1695, .

& See Com. v. Boyer, 7 Allen, 306;
State v. Barrow, 5L La. An..691; and
cases in Whart. Cr. Ev. § 153, '

5 Ibid,

1 1bid. ; Btate v. Gonce, 79 Mo. 600

L
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§ 1705. Even an honest belief in the death of the other party,
Honest ho. will not, as we have seen, avail as a defence.  Hence on
liefno de-  an indictment for bigamy, the death of the husband, if
fonee. claimed to have occurred within seven years from his
absenee, must be proved as any other fact, aside from the legal pre.
sumptions created by the exception to the statute. If the husband
died before the second marriage, this is a defence, though the wife
did not know of his death. If he did not die before the sccond
marriage (the seven years not having run), then the case is bigamy,
though the wife believed him dead. ¢ Men readily believe what
they wish to be true,” is a maxim of the old jurists. To sustain a
second marriage, and to vacate a first, because one of the parties
believed the other to be dead, would make the existence of the
marita} relation determinable, not by certain extrinsic facts, casily
capable of forensic ascerfainment and proof, but by the subjective
condition of individuals. To avoid this, the statutes have made the
dissolution of marriage, whether by death or divorce, dependeunt,
not upon the personal belief of parties, but upon certain objective
facts easily capable of accurate judicial cognizance. Only on proof
of such facts can marriage be treated as so dissolved as to permit
of second marriages.> The same distinetions apply to the defend-
ant’s * honest belief” in a prior divorce.’

1 R. ». Gibbons, 12 Cox C. C. 237;
R. v. Bennett, 14 Ibid. 45; Comn. ».
Mash, 7 Met. 472, Sece Dotson ». State,
62 Ala. 241; Jones ». Btate, 67 Ibid.
84; State v. Armington, 25 Minn, 29.

In Watson z. State, 13 Tex. Ap. 76,
it was held that, under the Texas stat-
ute, 5 mistake which conld not have
been avoided by proper care was a de-
fence. 8. P, State ». Stank, 10 Cin.
Law Bull. 16, In R. r. Howlett, 2V
Law T. (Journal) 153, Manisty, J., is
reported to have declined to follow R.
». Gibbens, and R. », Bennett, leaving
the question of reasonable ground of
belief to the jury, and following R, v
Mosra, 13 Cox C. C. 544,

The question is discussed at large
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supra, § 88, where numerous aunthori-
ties Dearing on it aré examined. Seu

contra, Squire ». State, 46 Ind. 459. .

Cf. comments of Bir J. F. Biephen in
Nineteenth Century, Jan, 1880.

£ As to inadequacy ‘of * honest be-
lief”? in parallel cases, see Thompson
», Thompson, 114 Mass, 566; Btate ».
Whitcomb, 52 Iowa, 85. Swpre, § 1695
@ and see particularly supra, §§ 87-8.
What has been said does not apply to
the particeps criminis who marries the
bigamous pergon. As to guch particeps
criminis the scienter mmst be proved.
Aroold ». State, 53 Ga. 574,  Supra, §
1638,

3 Supra, § 1695 a. Bes R. ». Will-
shire, ut sup., § 1686,

CIAP, XXXI] . BIGAMY AND POLYGAMY. [§ 1706.

§ 1706, The indictment must aver, and the prosecution wmmst
prove, that the first spouse was alivo at the time of the Prosump-
second marriage, Of course, when there is proof that tion of
he was alive at such period, the question is one simply oneaot
of identity. But if the prosecution frace his life down e mepends
to a specific period (within seven years) before the Cclreum-

second marriage, and there rests, questions of conflicting stances.
presumptions of fact may arige, as to which, the jury, under the
advice of the court, are to decide. That a man who was alive and
well yesterday is alive to-day is a presumption of fact we may un-
hesitatingly adopt, and which ‘can only be overcome, as a process of
inferential reasoning, by positive evidence of intermediate death.
That & man who was alive and well last year is alive to-day is a
presamption of fact more attennated, it is true, but at the same time
enough to justify a jury in finding a verdict of continved life. How
peculiarly this is a presumption of fact is illustrated by the circum-
stance, that where the party in question was alive a year ago, but is
declared by competent expert testimony to be at that time laboring
under a mortal disease in which immediate death was probable, the
burden, as a matter of ordinary reasoning, shifts on those maintain-
ing continuance of life. The inference, however, it must be again
stated, is one of fact, to be adjusted by the jury, under advice of the
court.! The only presumption of death that the law (independently
of the seven years of absence of the bigamy statutes) regards as
binding in law (presumtio juri), as distinguished from inferences
of fact, is, that after seventy years from birth an absent person is
dead.® Within this period, the presumption that a particular person )
is dead, made from the length of his abscnce, is a mere inference
of fact to be drawn generally from all the evidence of the particular
case. In civil issues, the courts will adopt the analogy of the
bigamy statutes, and will advise the jury that when a person has

t R. », Lumley, L. R. 1C. C. 186, ixed”* by the presumption of innocence.
approved in Hull ». State, 7 Tex. Ap. Bri, as i3 seen in the text, this, as a
503 ; Psople ». Feilen, 58 Cal. 218. matter of a law, cannot be sustained.

Bee Bquire ». State, 44 Ind. 459, where
the court announces, as a matter of
law, that the presnmpiion of continu-
ance of the wife’s life, who wasz last
heard of two years before the defend-
ant’s second marriage, is ‘‘ neatral-

At the most, the presumption of con-

tinuance is one purely of fact. Whart.

Crim. Ev. § 810 o

. % See Rivier, in Holzendorfis Encyol.

ii. 262 ; Tenge, Vermuthung des Todes,

Civ. Archiv. xlv. :
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not been heard of for more than seven years, this throws upon the
opposite side the burden of proving that such person is-still alive,
and in default of such proof he may be inferred to be dead? In
bigamy prosecutions this is exacted by the exceptions of the statutes.
Of course, when the- disappearance in & bigamy prosecution falls

within the seven years, there is technical evidence on which a con-

viction may be had. But it must be remembered that this evidence,
in proportion as the period of unexplained absence increases, is
gusceptible of being overcome by contervailing proof. - Of such
countervailing proof the presumption of the defendant’s innocence
is an available item. Hence we can suppose cases of unexplained
absence of less than seven years, in which the inference of com-
* tinued life has become so faint (by-sickness or othermse) aa to be
cancelled by the presumpﬁon of innocence.?

! Webster ». Birchmore, 13 Ves.

862; Lloyd v. Deakin, 4 B. &-AlL..433 ;-

Nepean ». Knight, 2 M. & W. 894;
Baily ». Hammeond, 7 Ves. 530; In re

Phene, L. R. § Ch. App. 139 ; Com. u.'

Harman, 4 Barr, 280.

* Beat on Evidence (1870), § 409;
People v. Feilen, 58 Cal. 218. See R.
v. Twyning, 2 B, & A. 386; B. ». Har-
borpe, 2 Ad, & EL 540, In the latter
case Lord Deniman gaid : '* I must take
this opportunity of saying that nothing
can be more absurd than the notion
that there is to be any rigid presnmp-
tion of law on snch questions of faets,
without reference to aceompanying circum-
stances, such, for instance, az the age or
health of the party. Thére can be no
pach striet presumption of law. It
may be said: Suppoese a party were
ghown to be alive within a few hours'
of the second marriage, i& there mo
presumption then? The presumption of
innocence cannot shut out such & pre-
sumption a8 that supposed. 1 think
no one, under such circumstances,
conld presume that the party was not
alive at the time of the second mar-
riage.”?  Proof, iherefore, that the
party was alive twenty-five days hefore
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the second marriage, wah held to over-
come the presumption of innocence ;
which, on the other hand, prevailed in
R. v. Twyning, agaiust proof that the
defendant had' been hezrd of alive one
year previons to the marriage. To the
same effect is Lapsley v, Grierson, 1 H,
L, Cag. 498. And see, as to such pre-
sumptions generally, Whart. Cnm. Ev.
§8 810 ot sey.

That nature is uniform in her opera-
tions is also asgsumed by ua, and on this

assumption - business depends. The

probability of the inference to be drawn
from such uniformity rests, as we have
already seen, upon the number of ex-
ceptions to which a general rule is, in
actual operation, shown to be subject.
Wo know of no instanoe in history in
which day has' not sueceeded night;

-and therefors we infer, as a matter of -

certainty; that night will be sucoeeded
by morning. The proportion of fair
days to cloudy days in June is about
three to ome, and thersfore we infer
that it i3 three fo one that-soms one
depignated day next June will be fair.
On the other hand, taking & series of
years In mass, we find that in these
years there in am average rain-fall
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§ 1707. But the seven years haviug expired, the period being
calendated from the time when the party, whose death is presumed,
separated from the other, how is the party who marries a second
time fo avail himself of the exceptions of the statute ¥ Here a
subordinate question emerges. :

- § 1708. .The burden after the seven years, of proving knowledge
that the absent party was still alive at the time of the

. . . After seven-

second marriage, is on the prosecution. Inother words, years, bur-
suappose, after her husband’s seven years’ absence, a gfgséiﬁaon-
wife. marry-again, and be prosecuted for bigamy; what lfoprove =
iB 4o be the course of trial? Can the prosecution rest, by defend-
after proving that the husband was alive at the time of st
the second. marriage ? This would be bad law, as it would throw
on the defendant the task of:proving a negative, namely, * that ghe
did not know” her husband to be alive at the time of her second
marriage. Hence, in such a case, the burden is on the prosecution
to put in evidence facts which would justify the inference that the
defendant did know of her husband’s continued life: and in defanlt
of such proof, there must be an acquittal.! Qther matters material

to the defence, when set up in confession or avoidanee, the burden i3

to a specific amonnt ; and we infer that
in each muccesgive year there will be
approximately the same average. Ii
is on this réa_.so_nil_]g that the courts
admit in evidenes tabulsted statements
of humaxn life, based upsen accepted

sclentific calenlations, ench as the

Carlisle Tables. Whart. on Ev. § 667;

Whart. Crim. Ev. §§ 539, 824, The:ae
tables are not admissible for the pur-.
pose of showing that a particular per-
son will die om & particular day, any
more than a tabulated statement of
rain-fall in preceding years will be ad-

., missible to enable ums to determine

whether it will rain to-morrow. But
such ‘statements are admissible, when
daly verified, to show what are the
gradual processes by which generation
sueceeds generation, and what, viewing
mankind in the abstraot, is the value
of individnal lives at gpecific periode.

1R, ». Dane, 1 F. & F. 323; R. v,
Briggs, T Cox C. C. 195 ; Dears. & B.
88; R. ». Jones, C. & M. 614; R. »n.
Curgerwen, L, R, 1 C, €. 1; 10 Cox C.
C. 152. See R, », Heaton, 3 F. & F.
819; R. v. Ellis, Ibid. 30%; Barber ».
State, 50 Md. 161 ; State ». Balrow, 31
La. An. 691,

In DBrigge’s Case the woman was
tried for bigamy, aud the evidence
was that her first husband had been
shsent from her for more than seven
years; ‘The jury found that they had
no evidence that at the time of the
second marriage ghe knew that he was
alwa, but that she had the means of
acquiring ‘knowledge of that fact had,
she chosen to make nse of them. It
was held upon this finding that the
eonwctmn could not be supported.
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on the defendant to prove.! The question of notice, in such cages,
is for the jury.? But it is not enough to impute notice, that if the
party had used great diligence, knowledge of the continued life of
the absent party would have been obtained.®

3. Witnesses.

§ 1709. When the first marriage is proved to the satisfaction of
When firet the court, the second husband (or wife, as the case may
wharriage s De) i8 an admissible witness cither for or againgt the
proved defendant ;* though, as long as the first marriage is con-
m{z;gsa tested, the second husband (or wife) is at common law

inadmissible.5 The first wife (or husband), however, is
inadmissible at common law for the prosecution.® And it has been
ruled in Canada that she is inadmissible for the defence to prove
that her marriage was invalid.” Thig, however, is founded on a
petitio principii. The question is whether the first marriage is valid,
If so, she is not a witness, but she is a witness if such marriage is
invalid.® For the court to refuse to admit her, when called by the
defence fo disprove the marriage, is to prejudge the question in
issue. That she cannot be called to sustain the marriage is clear,
for she is excluded by the very hypothesis she is called to sup-
port. If she elaim to be the first wife, on bher own showing she
is inadmiasible. If she deny that she was married to the defendant,
then she shonld be admitted, and the jury directed to disregard her
testimony if they believe her to be the defendant’s wife.® Other.

t Fleming v. People, 3 Parker C. R.
352; 27 N. Y. 329, Bee Noble v. State,
22 Ohic Bt. 54].

2 R. v: Cross, 1 F. & F. 510; R. ».
Dane, Ibid. 323; R. ». Ellis, Ihid. 309 ;
B. v. Jones, 21 L. T. (N, 8.) 396. Bee
Noble v. State, 22 Ohio St. 541.

3 R, v, Priggs, ut supra ; Whart. Crim.
Ev. § 811.

4 Whart. Crim. Ev. § 397; 1 Hale,
693; 1 Hawk. c. 42, 2. 8; R. v. Jones,
C. & M. 614 ; State . Patterson, 2 Ired.

346; Siate ». Brown, 67 N. . 470

Finney v. State, 3 Head, 544 ; State ».
Brown, 28 La. An. 279, Stats », John-
son, 12 Mion. 476; R. v, Madden, 14
Up. Can, (Q. B.) 538,
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5 Miles v. T. B., 103 U. 8. 304, citing
1 Hale C. P. 693 ; 1 East P. C, 469.

§ T*eat’s Case, 2 Lew. C. C. 111, 288 ;
Williams ». Biate, 44 Ala. 24; R. v
Bienvenu, 156 Lower Can. J, 181. Bee
contra, by statute, State v. Sloan, 53
Iowa, 217; Giate v. Hughes, 58 Ibid.
165. In R.» D'Ayley, 16 Cox C. C.
328, a wife was admitted in a case
where the marriage was primd facie il-
legal.

T R. v. Madden, 14 Up. Can. {Q. B.)
588; R. v. Tubbee, I Up. Can. (I'. R.}
103.

? See, however, Peat’s Case, ul sup.

9 Peat’s Caze, 2 Lew. C. C. 111, 288

R. ». Wakefield, Ibid. 279; which -

CHAP, XXXI] BIGAMY AND POLYQAMY. [§ 1711,

wise waterial testimony might be excluded on a hypothesm not only
artificial but false.

§ 1710. As bhas béen already seen, the testimony of a witness
present at the marriage is admissible and adequate proof, Other wit. '
unless the law require official evidence.! When the nesscs ad-
marriage is exira-territorial, the officiating clergyman, Eﬁi;biz:,?,
according to American cases, may nob only prove the ™28%
marriage, but the foreign law under which it was solemnized.? But
unless a witness be an expert, he cannot prove the foreign law.® In
domcstic marriages, the fact that a justice of the peace or clergy-
man performed the ceremony is proof that he professed and was
generally understood to have the authority to do so.

XI. INDICTMENT.5

§ 1711, The indictment must show by facts or averment that the
second marriage was unlawful.’® On an indictment for
polygamy, under the statute of Vermont, which alleged Second

. . maerriage
that both marriages were had in another State, and that must be

the respondent has unlaiwfully continued with his second fa:%.emgn.
wifc in Vermont, it was held -that the indictment should 7™k
have alleged that the second marriage was unlawful in the Siate
where it was contracted.? Yet where the unlawfulness consists in
the want of some International requisite, of which the trial court
would take notice, unjawfulness in the place of mama,ge need not,
it is submitted, be averred.

In Massachusetts, under the statute for continuing to cohabit in
that State with a second. wife, the defendant having a former wife

cases, however, only intimate such a
course, without positively sanctioning
it. In Dumas ». Btate, 14 Tex. Ap.
465, the distinetion in the text iz af.
firmed. See Whart. Crim. Ev. § 357.
1 Supra, § 1701.
" ¥ Btate v. Abbey, 2% Vi. 60; Bird v.
Com., 21 Grat. 800; State v. Goodrich,
14 W. Va. 851,
¥ R. v. Povey, 6 Cox C. €. 83; 8. P,

R.'u Smith, 14 Up. Can. (Q. B.) 665 ;

'pases clted mipra, § 1701.  Bee
Confl. of L. § 775, and Bussex

Peerage Case, there cited, And see
fully Whart. on Ev. § 300.

¢ Btate v. Abbey, 20 Vit. 60; Bird v.
Com., 21 Grat.. 800 ; Whart. Cr, Ev.
§§ 164, 833. Supra, §§ 1570, 1617,

& For forms of indictment, ses Whart.
Prec. 985, tit. ** Bigamy.”

§ See Btate v. Btank, 1¢ Cin. Bull.
16; State v. Grant, 79 Mo. 113, i

7 Btate v. Palmer, 18 Vi. 570; bat
see conira, State ». Johnsom, 12 Minn. -
476,
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living, it is a sufficient statement of the time when the offence was
committed to allege that the second marriage was on 2 certain day,
and that the defendant ¢ afterwards did cohabit and continue to co-

habit with said.S. J., at L., in-said ceunty, for a long space of time, .

to wit, for the space.of six months,”?

A second marriage by a.party who,- worced for misconduct, is
not entitled to marry again, is not technicall y bxgamy, but may be a
spemal statutory offence.?

It is sufficient to aver that the ﬁrst mfe was alive at the time of

: the second marriage, without allegmg that the ﬁrst marriage atall
subsists.?

§ 1712 A variance in aettmg ouf the aecond wife’s name s fatal ;

and 8o 18 a variance in any material averment as to the

Variances

astoeecond second marriage.*

marrfage

are fatel § 1718, The exceptmns in the statute, when not part
Exceptions of the description of the offence, need not be negatived,

instatute  DOF i8 it necessary to allege that the defendant knew at
need not be the time of hi . . ) . )
negatived. i3 second marriage that his former wife was

then living, or that she was not beyond seas, or to deny

her continuous - absence for seven years prior to the second mar-
riage.®
§ 1714. It has been held that the time of the first marriage need

CHAP, XXXL] BIGAMY AND POLYGAMY, {§ 2715,

Unless the place of marriage is other than that of the place of
arrest,! it is not necessary to aver the place of the first marriage:?

In several States it is held unnecessary to setout the name-of
the first s;pouse,* and- there are precedents in the books sustaining
this view ;¢ and if we lean on the analogy of indictments for receiv-
ing stolen goods, we should hold that the more general statement is
enough. If we are forced to state in detail the marital relations
of the parties, it would be necessary to go still further and aver
that the first wife or husband of the defendant was capable of con-
genting to marriage, and was not bound by other matvimonial ties.
As, however, the first marriage in all its relations is gimply matter
of inducement, it is enough, so it is maintained, to state that the de-
fendant, at the time of the second marriage, had & legal husband or
wife, as the case way be, without giving name, place, or date. If
farther specifications be needed, they can be-supplied by & bill of
particulars.® Where, however, the details of the first ma.rnage are
given, a variance in the name is fatal.? :

XIT. RELIGIOUS PB-IVILEGE NO DEFENCE. E

§ 1715. 1t is no defence that polygamy is a religious prmlege,-
ganctioned by local usage.”

First mar-

not be specially averred, and that it is enough if a prior

rage must  existing marriage be stated.” Bui if an averment be

be aven'ed

i Com. p. Bradley, 2 Cush. 553. -

t Com. ». Richardson, 126 Mass. 34.
fiea Com. v. Lane, 113 Ibid. 458. As
to extra-territoriality of diverce re-
strictions, see Whart. Confi. of L. §

i i Hurra_ly v. R., 7 Q. B.700; State v.
Norman, 2 Dev, 222,

" Mood. €. C. 303. Bui this Iz amend-
abte under 14 & 15 Victoria.

% Muarray ». R., 7 Q. B, 700 ; State v.
Abbey, 29 Vt. 60; Stanglein v. State,
17 Ohio Bt. 463 ; State r. Wiliiama, 20
Iowa, 98; State ». Johnson, 12 Minn,

-s.ttempted, and the date be left blank, this is fatal.?

476 ; State r. Loftin, 2 Dav. & Bat: 31.

‘It is otherwise where the exception de-

scribes the offence in the enacting

_clanse., Whart. Cr. PL. & Pr. § 238;

Fleming v, People, 27 N. Y. 329 ; Brut-
ton v. State, 4 Ind. 601.
§ Barber v. State, 50 Md. 161, eiting

: - Bode v, Btate, 7 Gill, 326.
4R v. Deeley, 4 C. & P. 579; 1

7 Ibid. 8iate v. Bray, 13 Tred. 280 ;
Hutching z. Bigte, 28 Ind. 34: Wat-
gon_v. State, 13 Tex. Ap. 76; econtra,.
Btate v. La Bore, 26 Vt. 765 ; Davig v,

Com., 13 Bush, 318, overrnling Com. w, .

‘Whaley, 6 Tbid. 266. In New York, see
Bamnser v. Peaple, 15 N. Y. Bup. Ct. 302,

5 State v. La Bore, 26 Vt. 765,
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TUnless bigamy is made a continnons

. offence, the statute of limitations be-

ging to run at the date of {he bigamons
marriage. . Scroggins v. Btate, 32 Ark.
205 ; Gise ». Com., 81 Penn. Si. 428.
Supra, § 1685,

That * felonionsly’® is bad at common
law, see State ». Darrah, 1 Homst. C.
C. 112. Asto Maryland, see Barber v.
State, 50 Md. 161.

1 That in thiz cage there must be
special averment of the place of mar-
riage and the place of arrest, see R, ».
Whiley, 2 Mood. C. C. 186; Btate v.
La Bore, 26 ¥t, 765 ; Davis v, Com., 13
Bush, 318 ; Sauser v. People, 15 N. Y.
Sap. Ct. 302,

2 State v. Bray, wt supra; Hutchins v,
Btate, vt supra; State v. Hughes,58 Towa,

165 ; State v, Armington, 25 Minn. 29;
People v. Giesca, 61 Cal. 63.

? Btatow. Bray, 13 Ired. 230 ; Hutch-
ing ». State, 28 Ind. 34; Walson v.
State, 13 Tex. Ap. 76; see Com. w.
Whaley, § Bush, 266.

-+ Whart. Prec. 985-899,

& Hutching ». Siate, 28 Ind. 34;
Sauser ». People, 8 Han, 302 contra,
State v. La Bore, supre. Davis v. Com.,
13 Bush, 818 ; State v. Bray, 13 Ired.

& K. v. Gooding, C. &M, 297. -

1 10, 8. ». Reynolds, 1 Utah T. 226;
aff, B. C. U, 8, 988 1. 8. 145. Bee
supra, §§ 84-8, and Bankus v. State, 4
Ind. 114; State v. Pearce, 2 Blackf.

318 ; State . Fore, 1 Ired. 378, Asto

econscientions convictions as a d.efenea
so0 supm, §§ 88, 336. :
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CHAPTER XXXII.

ADULTERY,

I. DermNTTION.
Ecclesiastical law in this respect
part of our common law, § 1717.
By Roman law adultery is {llicit

intereoncae with marrfed woman, -

§ 1718,

By ecclestastical law it is & sexual
violation of the marriage rela-
tion, § 1719, ‘

In ihe United Stetee definition va-
ries with local statutes, § 1720.
When statute makes *adultery*
alone indictable, it includes both

sexes, § 1721,

Living in adultery implies cbnfiuu-

ous living, § 1721 q.
1L, DeeeNcEs, :
Divorce is a defence, § 1722,
But not desertfon, § 1723.
Ner want of consent in patticipant,
51724, - .
Nor local or foreign custom
1785, 9
- Nor “ honest belief "’ or ignorance,
§ 1726. '
Nor fllosory marriage of defend-
ant, § 1727,

IIL. InpiormMERT.
. Allegation of marriage s essential,
§_ 1728, )
* Commit adultery” is a sufficient
deseription, § 1729, ' .
Defendnnts may be joined, § 1750.
Scienter unnecessary, § 1731.
IV. Evingxce,
Marriage must be proved as in big-
amy, § 1753, -
Adultery to be inferentially proved
© § 1183 :
Confessiong admissible, § 1734,
Paramour as a witness for defence,
§ 1785,
But ‘husband and wife not wit-
nesges. at common law agaiust
each other, § 1736,
¥. VEBDICT.
May be conviction of minor offsnce,
“§ 1737,
One defendant may be cbnvicted,
§ 1737 .
¥I. ATTEMPTH, BOLICTTATIONS.

Attempt to commit offerice Indicta-

able, § 1738.

I. DEFINITION.

§ 171'(. ADULTER}{ is not cognizable penally by the English com-
Foclosiasti. 100 laW, its punishment being reserved in England to

ca¥ law in

cat . the ecclesiastical courts.  As, however, in those portiona

part of of the United States which accept the English common

common  1aW, the ecclesiastical law is considered, so far a3 concerns

the definition of the offence, to be in force, we must begin

by inq_l{iri-ng what: the ecclesiastical law in this respect prescribes.
z_&nd. this inquiry is doubly pertinent, because not only does this por-
tion of the English ecclesiastical law form part of our own common
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law, but the component elemonts of the ecclesiastical iaw-—the Roman
and the canon law—form the old common law of marriage in those
parts [;f the United States which were originally territories of Franee
and Spain.! : ) '
§ 1718. Adultery, by the Roman law, was confined to illicit sexual
intercourse with a married woman, the woman and her
. e . : . By Roman
paramonr being principals 1n the offence. A married law, agul-
man, who had illicit intercourse with an unmarried woman, (oY 18I
was not guilty of this specific crime. Two reasons were with mar.
. . oman
assigned for this limitation: first, the exclusive rights’
of the husband, as head of the family, were thus distinetively
asserted ; secondly, the line of descent from father to child was thus
signally guarded. The old law authorized the husband to kill the
adulterer caught in fhe act, and to punish at his discretion, as head
of the family, the wife. But the growing license of the empire
required more definite legislation ; and this was supplied by the Lez
Julia de adulteris. By this famous statute the adulteress and her
paramour were, on conviction, to be traneported to separate islands,
50 8% to be permanently separated: “ Dummodo in diversas insulas
relegantur.” The adulteress was fined half of her Dos, and one-.
third of her remaining estate ; the paramour one-half of his entire
estate.d And the husbard was obliged, on discovery, to prosecute,
on pain of being convicted as an accomplice.’. By an edict of Con-
stantine, an adulteress was to be confined for Lfe in a convent, and
the adulterer (i.e., the man married or unmarried who had sexual
intercourse with a married woman) was amenable to capital punish-
ment. “ Sacrilegos nuptiarum gladio puniri jubemus.”* For such
adultery was an invasion of a fundamental sanction of the Roman
law, the absolute supremacy of the husband and father in his own
home. It was a species of high treason; and was to be punished a#
such. . _
§ 1719. But Christianity, speaking through the canon law, mate-
rially modified this featare of Roman jurisprodence. On o0, -
the one side, the autocratic power of the paterfamilias iastical law

R N it is -
was greatly reduced ; on the other side, the sanctity of wal viola

"1 Bes Whatt. Confl, of L. §§ 171-8, bonorum pa.rtem'auferri.” Paull. Bec. -
Supra, § 20. ‘ sent. ii. 26. 14.
2 & Adulteris vero viris dimidism 3 L.2.§ 2 D, b, t.—Nov. 134, cap. 9-
. L. 10, Cod. ad leg. Jul. § 1.
523
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ton ;;i;w the trnar:tia‘ge-on!r was greatly eflhanced.' Marriage, ass
relstion. . solemn tie, binding as long as life lasts, was regarded as

the true principium urbis, et quusi seminarium reipublicae,

Hence the offence was committed by a sexual violation of the mar..
riage vow, be the offender male or female. The married man having

sexual intercourse with a woman other than his wife was as guilty of
adultery as a married woman having sexual intereourse with another
than her husband. « Christiana religio adulteriam in utreque sexu
pariratione condemnat.”! Adultery, according to the definition thus
established, is sexual connection between a man and a-woman, one
of whom is lawfully married to a third person ; and the offence is
the same whether the married person in the adulterous connection is
& man or & woman. The Roman law being in this respect super-
seded, this definition was accepted. by every Christian State at the
time of the colonization of America; and is no doubt part of the
common law brought with them by the: colonists of all Christian
nationalities. That it corresponds with a sound judicial philosophy-
is illustrated by the fact that it is incorporated in the codes of the
Pprincipal continental European States.?
§1720. Such was the common law brought wnth them by the
Tn the American colonists ; but while some of the States, as they
g;itt:dm established - gheir mdependent jurisprudences, held that
mm‘,:i g” ‘the offence, at least when creative of public scandal, was
loou stat. © COgnizable at common law ;® others, adhering to colomal
utes.  precedents, were inclined to hold that the offence is one
of which there is no common law jurisdiction.* In those States,
however, which hold the offence is not cognizable by the common
law oourls, the subject has been generally covered by legislation,
~ And as in many cases this legislation consists simply in making
“adultery” penal, the question-has constantly arisen, What is adul-
tory ? . Unfortunately, in seeking for the international common Jaw
on thia pomt the courts have gone back sometimes to the old Roman

:.Causs. 32, qu. 5. can. 23, ¢ th- State . Cooper, 16 Vt.

1 Bee Berner, Lehrbuch, 473. 551 ; 8. Carolina;: State o. Brunson, 2 -

'N. Hampshm Btate o, Wa.lla.ee, 9 Balley, 149; Virguua Anderson v,
N.H. 515 ;. Comnectiout : Btate v, Avery, Com., § Rend, 627; Com. ». Isaacs,
7 Conn, 267; - N. Carolina ; Stata v. Cox, Ibid, 634; Com. v. Jones, 2 Grat. 555.
N.C. T. R 165. Bee, also, State 1.

Moore, 1 8wan, 136, -
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law, sometimes to the Jewish, both of which were superseded by
the canon law, which, as we have seen, at the time of the. coloniza-
tion of America, was in this respect the common law of Christen.
dem. But whatever may have been the sources of authority, we
find, in the United States, the following definitions propounded:
PFirat, that which has just been-stated, that adultery consists in the
sexual connection between a man and & woman, of whom one iz law-

Fully married 40 a third person.
are guilty of adultery.!

- In such case both participants

Second, that it consists in sezual connection by a married person
wwith one who 18 not such married person’s husband or wifet
. Third, that it consists. in sexual intercourse with a married
woman by ome not her husband, in which case both the married
woman and her paramour are guilly; this being the view of the

Roman Iaw.3

The reasoning resorted to in this Tine of cases is that of the old.
Roman jurists, that the offence is in part the interference with the
hushand’s and father’s aubocracy, and in part the poIluuon of the

channel of descent.*

t State v. Hinton, & Ala. 864; State
». Wilson, 22 Iowa, 364. See Woath-
erby v. State, 43 Me. 258,

2 State », Hutchineon, 36 Me. 261;
State v. Brown, 49 Vi. 440; Searls
v. State, 56 Ibid. 516 (subsequently
altered by-statute) ; Com. ». Call, 21
Tick. 509 ; Com. ». Lafferty, 6 Grat,

672; Cook v, State, 11 Ga. 53; Stats

». Buchanan, 545 Ala. 154; Miner .
Btate, 58 Il 5%; State v, Fellows, 50
‘Wis. 65. Such js the rule in Pennsyl-
vanis both at common law and by
statute. Helfrich v, Com., 33 Penn.
Bt. 68; Rev. Act, Bill L §§ 36, 38.
This was the old colonial rules aa stated
in Resp. ». Roberts, 2 Dall. 124 ;" Com.
v. Kilwell, I Crumrine, 265; Com. o.
Wentz, 1 Ashm. 269 ; and see Hunter
v. U. B. 1 Pinn. (Wis.) 91, Of the

- offence thns restricted, an uwnmarried

person cannot b guilty, either as prin-

" cipal or accessary. Smith v. Com.,, §4

‘Penn. 85t. 209; Bwancett ». State, 4
Tex. Ap. 105.

* State v Wallaco, 9 N. H. 515;
Btate v. Taylor, 58 Ibid, 331; State ».

. Armstrong, 4 Minn. 335'; Btate». Lash,

1 Harr. 880 ; State . Pearce, 2 Blackf,
318. In Massachusetts this is specially
directed by statnte. Gen. Stat. e. 163,
§ 3. Com. v. Elwell, 2 Met. 130; Com,
#. Reardon, 6 Cush. 78. But in this
State, a married man is also guilty of
adultery in having connection with an
nnmarried woman. '

In Com. v. Bakeman, 131 Mags. 577,
it was held that a man eduld be con-
victed of adultery with a married
woman who was so drunk as to be in-
capable of consent. Ses, also, State v.
Sanders, 30 Iowa, 582; Btate ». Dona-
van, 61 Ibid, 278.

Under the Iowa statute it is essentxa.l
that the complaint should be made by
the offended husband or wife.

¢ See remarks of Ghalbraith, J.,
Am. Law Reg. 20%; and of Lewis, C.
4., Lewis C. L. 41.
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§ 17221 CRIMES, [Boox 1.

§ 1721. Where there is a positive local statate defining adultery,
When sta.  OF c0urse such statutory definition must be accepted. But
353:321::;” whon “ adultery’” simply is made indictable, then it must
alone in.” . be remembered that, a8 just stated, the term is to be taken
?;gf:gi; % in the sense accepted at the time of the settlement of
both sexes. A merica, and for many centuries internationally reccived,

" namely : sexual connection by a man and & woman, one of whom is
lawfully married to a third person. And this.definition alone meets
the full evil, which is the contempt cast on the marriage state, and
the misery and -demoralization produced in families by marital dis-
loyalty of either father or mother. . Nor is it easy to see how this
definition ean be escaped except by legislative exclusion, either ex-
press or implied. If an adulteress be & principal in her own adul-
tery, her paramour is a principal in the second degree. = Of course,
when, a8 in Pennsylvania, the offence is limited by statute to mar.
ried persons, this' reasoning fails.. It also fails in jurisdictions in
whick sexual intercourse by an unmarried person is made by statute
fornication ; since in such cage the common law offence is absorbed
in the statutory offence. In other jurisdictions, both parties to an
adulterous connection may be indictable as prineipals.!

§ 1721 a. The offence of “living in adultery” is constituted by

living together adulterously for a single day? But a
adng I single act doe not make out'the offence.® The parties
implies  must be living for some appreciable time in an adulterous

continnona .
living. connection.

CHAP,- xxx[[.] ADULTERY. {% 1726,

held that a divorce without the right to marry again is such a divorce
ag will be a defence to an indictment for adultery.! A mere honest
belief in a divorce is no defence.®

§ 1728. While the exceptions in bigamy statutes are not techni-
cally applicable to adultery prosecutions, it is otherwise
with such exceptions as are declaratory of the common
law. Bus, in any view, seven years' absence is only
a defence when there are grounds to reasonably infer death.®

- § 1724. In other joint offences, it is necessary to prove the con-
currence of participants. This, however, has been said, Nor want
under the Jowa statute, not to be necessarily the case of consent
in adultery,® though if the case prove rape there may ;‘;}1’;‘.’“"“
be a merger ;® and it is a serions question whother, as a
matter of substance, if rape be proved, the charge of adultery does
not fall, the offences being easentially distinct.®- But force is a de-
fence when set up by a party ravished, if charged with adultery.

§ 1725, Local customs form no defence.” Nor can domiciled
subjects of a foreign power get up the laws of their . . .
domicil as a justification for adultery committed on our grusf&rilgn
soil 3 C ' . : -

§ 1726, It has been seen ‘that an < honeat belief*’ that an illicit

act is lawful is, in general; no defence to an indictment
: - Nor * hon-

But not
desertion.

for such act.! In prosecutions for adultery, it is pecu- e velter*

or **igno-

liarly important to keep this principle in mind, since it i3 7, 5

on the plea of alleged ¢ honest belief” in the invalidity

II. DEFENCES.

§ 1722, As in bigamy, and -with the same 1_imitatidﬁs," it is &

Divores is

defence that the party whose alleged marriage. gives the

adefence,  Offence its distinet type was duly divorced from the al-
leged marriage. ~ Whether such divorce dissolves the
prior marriage tie it is for the lex fori to decide ;* and it has been

V Hee State v. Taylor, 58 N. H. 331.

% Hall », State, 53 Ala. 463. See -

State ». Way, 5 Neb, 283, DParks v.
Btate, 4 Tex. Ap. 134.

¥ State v. Crowner, 56 Mo. 147 ; Peo-
ple v. Gates, 46 Cal, 53 ; Richardson v,
State, 37 Tex. 346 ; Swancott v, State,
4 Tex. Ap. 105, Infra, § 1747,
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-4 Supra, § 1685,

5 State v. Weatherbeo, 43 Me. 258.
Where a husband obtained s divoroe
for ntter and wilfol desertion by the
wife, for five years consecutively, with-
out his consent, and the wife after-
wards went into another State, and
was there married to another mam,

with whom she returned to Massachu-
sotts, and there lived and cohabited,
it wag held in that State, that if the
wife were guilty of any offmce under
the Mass. Rev. Stat. ¢. 1, § 130, she
was indictable under the second sec-
tion, for wunlawfnl nohabitation, and
not under the fourth section, for lewd
and lescivious behavior. Com. v, Hunt,
4 Cuash. 49. That divorce of non-resi-
dents is invalid, see Hood 5. Hood, 66
Ind. 263.

! Sew Btate v. Weatherbee, 43 Me,
258. ’ C :
- % Infra, § 1726.

% Com. r. Thompson, 6 Allen, 591 ;
B. C., 11 Allen, 23.

1 State ». Sanders, 30 Iowa, 582.

5 See Whart. Cr. P1. & Pr. § 484,
Com. v, Parr, 5 W, & 8. 345 ; State v,
Lewis, 45 Iowa, 578. Jnfra, § 1764.
Bot see supra, § 1344, In Com, ». Bake.
man, 131 Mass. 578, it seemis to have

"been held that in such eases the proge-

cution conld elect hetween adultery and
rape. See qupra, § 1720,
- 8 See infra, § 1781, -

7 Bankns ©. State, 4 Ind. 114,
Charge of Drummond, J., as to Mor-
mon laws, eited §th ed. of this work, §
2666, “See, also, suprm, § B8, ’

& Whart. Confl. of L. §§ 133-65.
9 Supra, §§ 84, 88, 1704 o
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§ 1728,) CRIMES. [DooK 11,

of the marriage vow that the various systems of free love are

defended ; and if such plea were allowed, these systems would be

sanctioned by law. Ience ignorance on the part of the man that
the woman was married has been considered to be no defence to an
indictment of adultery against him ;! and it is held no defence that
he believed the woman’s husband to be dead? or divorced.® Nor
can a married person defend on the ground of a wrongful though
honest belief that the marriage tie was dissolved by divorce.t An
honest but erroneous belief by the parties, also, that they had been
lawfuily married, i3 no defence.® That ignorance that the other
party was married i3 no defence to one knowingly having illicit
connection with such party, we may infer from the rule, heretofore
stated, that a party undertaking to do an unlawful act is liable,
when he executes this act deliberately, for any probable incidents
of such act.® But this does not apply to cases where the intent was
lawful, as where a married woman has intercourse with a stranger,
believing him to be her husband, which act has not the evil mtent
necessary to adultery.

§ 1727. Hence, also; morganatic, left handed, or «gmealing”

Nor flin. marriages are no defence, if* they are invalid by the lez
sory mar. delicti commissi, however binding the parties may be-

riage o
fen%eauh lieve them to be.”

III. INDICTMENT.

§ 1728, The allegation of marriage is essential, and has been
Allegation alrendy discussed.! It is sufficient, in several jurisdic-
of marti uﬁe tions, to aver a lawful marriage on the part of the mar-

ried defendant to some other person except the paramour ;?

1 Com. #. Elwell, 2 Met. 180. is no defence, see Holland ». State, 14

| CHAP. XXXIL] ADULTERY. _ [§ w20,

but in any view the adulterer must be averred to be married to
a person other than the paramour.!

§.1729.. The allegation of sexual intercourse has ‘been held i in
Peuuaylva.nm to be laid sufficiently by the. words * did commit adul-

“tery ;' and where the parties are Jomt.ly charged it has been held

t Corr. v, Thompsen, 6 Allen, 591;
11 Thid. 28. Supra, § 88.

9 Supra, § 1695 .

4 Biate v. Goodenow, 65 Me, 30; Hood
v. Btate, 56 Ind. 263 ; State v. Whit-
oomb, 52 Iowa, 85. Bee supra, §§ 84,
85, 88.

E See Com. v. Mnnaon, 127 Mass, 459 ;
Btate v. Fore, 1 Ire. 378. Infra, §8
1747, 1748 b,

8 Supra, §§ 88, 120. That the fact
that the woman is 2 common prostitute
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Tex. Ap. 182.
T Berner, ui supra; Reynolds ». U

- B. 98 U. 8. 145; State ». Fore, 1 Ired,

378; State v. Pearce, 3 Blackf. 318,
8 Supra, § 1714,
® See Com. ». Moore, 6 Mei. 243,

where Chief Justice Shaw intimated "

that it iz not necessary to give the
name of the parzmonr’s husband er
wife. And see Com. ». Thompson, 2
Cush. 551, where the flrst wife waa

alleged to be unknown. Whart. Pree. -

_995, Iu Comt. v. Gorsou, 2. Parsons,

475, it was said that the name of the
husband of the woman with whom the
defendant commitied adnltery must bé
sot forth ; but the better opinion is to

-the pyntrary. - Supra, § 1714.. Toihis

effect may be covstrued the ruling in
Helfrich ». Com., 33 Penn St. 68, Hew,
under Texas Code, Collum ». Btate, 10
Tex. Ap. 708 ; Réndle ». State, 12 Ibid.
950; Burng ». Siate, Ibid, 304, In
Indiana, gee State v, Chandler, 96 Ind.
5%1. In Maine, State v. Hutchmson,
35 Me. 261.

' Com. v. Mooro, € Met. 243. The
following are the cases in detail: "In
Maine, an indictment found Ostober,

. 1852, charging that the defendant * at
"Avon, on the 25th- March, 1851, did

commit the crime of adultery with one
E. W., the wife of one 8. H. W., she,
the said E. W., being a married woman,
and the lawfu! wife of said 8. H. W.,”

was held msuﬁoent. Siate ». _Thuré—_

tin, 35 Me. 205. The ground trken
was the want of an averment of {ime
to the fact of E. W, being married.
Subsequently, howavar, an indictment
was sustained in the same State which
averred that the defendant,. “bemg

thon and there a married man, and
having a lawful wife alive, did commit _
.the crime of adultery with L. H., the

wife of one M. H., by having earnal
knowledge of the body of her, the said

L. H.”  State ». Hotchinson, 36 Me.

261. An indictment which alleges

that P. M., on a certain day, and at &

certain plage, ““did pommit the crime

of adnltery with ons M. 8., by then

and there having earnal knowledge of
voL. IL.—34

the body of t'he suid 8., she, the said

‘M 8., thﬁn and there being a married

woman, and having & husband alive,”
ig not sufficient to support a8 conviction.
These allegations do mot show with
vertainty that M. B. was not the wife
of P. M. Com. v. Moore, 6 Met. 243.
W'here, however, there wag a distinet
averment that thie defendant, B., com-

-poftted sdultery with €. A, 8., “then

the lawfol wife of P. J, 8., this waa
held "enough. Com. w Reardon, 6
Cush. 78. 'Theindietment may charge

"the-offence to be ** with a certaint woman

whose pame i3 to said jurors un-
known,” tho defendant being then and
there s married man, and then and
there having a lawful wife alive, other
than said woman whose name to #aid
jurers i wnknown as aforesaid, Com.
v. Tompson, 2 Cnsh. 551. Where the
mdictment is against a married man,
for adultery, it has been held sufficient
to gtate that the défendant having &
wife, M. A. H., in full life, did commit

- adultery with one M. M., withoot

otherwise alleging carnal knowledge, -
and without averring that M. M. was
not his wife. Helfrich », Com., 33
Penn. 3t. 68. If ome of the. persons
charged with the offence of adultery be
known by the name charged in the
indictment, the other is not entitied to
an s,ei}ulttal by showing that it is not
the iroe name. State ». Glaze, 3 Ala,
283. Bes other cases of indictment,
State. v. Bridgman, 49 Vi. 202; State
S Tallj", 74 N. C. 322,
2 Helfrich ». Com., 33 Penn. St. 68

State v. Hinton, 6 Ala. 864; Maohl o. .

State, 37 Ibid. 160. And compare Btate
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§ 1%32.] CRIMES. [BooK 3I.

enongh to aver that they had carnal knowledge together, each of
« Commit the body of the other, and did thereby commit adultery;”l
sdultery”  This method of specification i3 more consistent with the
E;Q“‘fcp}fg; rules of criminal pleading than is the mere statement of
¢ commit adultery.”
§ 1780. In States where both parties to the adulterous act are
Def guilty of adultery, both parties may be joined in the in-
endants . .
may be dictment,? or they may be tried singly.®* But even whers
Jotned. both parties are by the local law capable of being joint
principals in the offence,* the offence is not necessarily joint, as the
man, when the woman was unconscious or irresponsible, may be the
sole guilty agent.* Hence there may be severance in the verdict.®
 Seter e, § 1781. It is not necessary to aver a knowledge by
necessary. ~ €ither party that the other was married.?

IV. EVIDENCE.

CHAP, XXXI1L] ' ADULTERY, . [$ 1733.

§ 1733, There has been some difference of opinion as to the
extent to which evidence of improper familiarity, other
. g . . . Adultery to
than that charged in the indictment, is admissible. On % feren.
the one hand, it is clear that in all cases, whether civil ;‘;’(}:{d
or eriminal, involving 4 charge of illicit intercourse within
a limited period, evidence of acts between the parties anterior to
that period may be adduced, in eonnection with, and in explanation
of; acts of a similar character ocenrring within that period,? although

such former acts would be inadmissible as independent testimony,?

- and if prosecuted crimivally, would be barred by the statate of

limitations.> In point of fact, as evidence of adultery is necessarily
cireumstantial,* it is difficult to see how evidence of prior improper
familiarities can be rejected,® unless slight and long anterior as to
time.® On the other hand, evidence of improper conduct by the de-
fendant with other parties than the one charged in the indictment, is
inadmissible,’ and evidence of guilt with the same party subsequent

Marriage _ § 1782, The evidence of marriage in eage of adultery

mugt be

proved a5 ia the same as in blga.my, and, in t.lus respect, has already

in bigamy. been discussed.*

v, Thurstin, 35 Me. 205; Btate ».
Bridgman, 49 Vt. 202; State v. Tally,
74 N, C. 322; but ves infra, § 1753.
8es ander Texas statute, Edwards ».
State, 10 Tex. Ap. 25; Holland v. State,
14 Ibid, 182, See to same effect, Com.

* v, Bakemsn, 131 Mass. 577, It must
be distinetly averred that the inter-
course was with each other. Maunll ».
Btate, 37 Als. 143,

1 Bee Com. v. Thompson, 99 Miss.

448, .

® State v. Bartlett, 53 Mo, 446; Com.

" v. Elwell, 2 Met. 190 ; Com, v. Thomp-

" son, 99 Mass. 444; Manll », Btate, 37
Ala. 180 ; Bpencer v. State, 31 Tex. 4.

~In Da_ln.ny v. People, 10 Mich, 241, it

-waa raled, that as the offence of lns-

- eivions cohabitation mustbe necessarily

- Joint; 8o the twe defendants mnst neces-

sarily be joined in the indietment. But -
"although thizx may be so under the

Michigsn statute, it does not hold at
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commot law. As to Texas statute, ses
Randle v. Btate, 12 Tex. Ap. 250.

% Bearle v, Btate, 56 Vi. 518 ; Soott
v. Com., 77 Va. 344 ; State ». Dingee,
17 Iowa, 232 ; Btate ». Wilson, 22 Ibid.
364, '

1 State v. Parham, 5 Jones (N. C.),
416. Supra, § 1721,

5 State v, Sanders, 30 Tows, 582;

State ». Donavan, 61 Ibid, 278,
8 Iifra, § 1737 a.
? Com. ». Elwell, 2 Meot. 180:

“Whart. Cr. PL. & Pr. § 164. Infra, §

1752,

B Supra, §§ 1696 et sep. To the effact
that confessions are admissiblo pee
Com. o. Holt, 121 Mass, 61 ; Wolverton
v. Btate, 16 Ohio, 173 ; State v. Hilton,
3 Rich. 434 ; Cook v. State, 11 Ga. 53 ;
Cameron v, State, 14 Ala. 546 ; State v.
Sanders, 30 Tows, §82. See Whart.

Cr. Fv. § 637. That the proof should

be exact, se¢ Btate v. Bowse, 61 lle.

“171.

to the finding of the indictment has been held inadmissible, unless
to corroborate facts proved to have taken place before? or to prove
2 system of adulterous intercourse between the parties.? KEvi.

1 Btate v. Eemp, 87 N, C. 538 ; Btate
». Pippin, 88 Ikid. 646. -

2 Whart. Crim. Ev, § 35; State ».
Wallaee, & N. H. 515; Stato v. Marvin,
35 N. H. 22; People v, Jenness, 5
Mich. 305. See Btate ». Witham, 72
Me. 531.

3 Whart. Crim. Ev. §§ 33-9; State
v, Potter, 52 Vt. 33; Com. u. Pierce,
11 Gray, 447 ; Lawson . State, 20 Ala.
66.

1 Btate ¢, Bridgman, 49 Vi. 202 ; Com.
v, Gray, 129 Mass. 474; Btate v. Poleet,
8 Ired. 23; Btate ». Waller, 80 N, C.
401 ; State v. Way, 5 Neb, 283.

® Whart. Crim. Ev. §§ 33-9 ; Btate v,
Poiter, 52 Vt, 33; Com. ». Call, 21

Pick, 509 ; Com. ». Horton, 2 Gray, -

354; Com. v. Nichols, 114 Mass. 285 ;

- Com. ». Bowerg, 121 Ibid. 45; Pollock
v, Pollock, 71 N. ¥, 137 State ». Wal-

ler, 80 N. C. 401 ; Searls ». People, 13
I1. 597 ; Moore v. State, 108 Ibid. 484 ;
Alsabrooks v. Btate, 52 Ala., 24

Richardson », State, 34 Tex. 142. Com.
v, Thrasgher, 11 Gray, 450, holding that
evidence of prior adultery iz inadmig-
sible, is justly overruled in Thayer v.
Thayer, 101 Mass. 111; Com. =
Nichols, 114 Mass. 285. See State v.
Wallace, 9 N. H. 518. Contre, as to

. incest, Lovell v. State, 12 Ind. 18.

9 State ». Crowley, 13 Ala. 172.

7 State v. Bates, 10 Conn. 372.

B Btate v. Bridgman, 49 Vi. 202;
Com. ». Horton, 2 Gray, 354; Com. v.

Pierce, 11 Ibid. 447: and the doctrine

enlarged in Thayer » Thayer, 101
Masg. 111; Com. v. Bowers, 121 Ihid.
45 ; State v. Crowley, 13 Ala. 172. See
Whart. Crim. Ev, §§ 33-9. As to
competenay of evidence of chastity, ace
Com. ». Gray, 129 Mass. 474,

% Boddy ». Boddy, 30 L. J. Pr. &
Mat. 23; State v. Bridgman, 49 Vt.
202 ; Thayer v, Thayer, 101 Mass. 111;
Lovell v, State, 12 Ind. 18; Cole o
Btate, 6 Baxt, 239 ; Alsabrooks v. Btate,
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§ 1734, CRIMES. [BOOK IL.

- dence of a propensity to commit the particular offence is inadmissi-
ble.! Buspicions of the wife,? and rumors in the neighborhood, are
inadmigsible. '

When the- offence is with an unmarried woman, evidence is inad-
missible to show that she had been delivered of a child which might
bhave been begotten about-the time of the offence charged.*

. The good reputation of the alleged paramour for chastity is admis-

- sible for the defence,® and such reputation can then be attacked by
the prosecution.® ' '

When the charge is notorious cohabitation in adultery, proof of
a single act is insufficient to convict.” When this is the statutory
charge, notoriety may become a necessary ingredient of proof.?

§ 1784. Where a msn and woman are jointly indicted, and  tried

for living together in adultery, the confessions of the one
Confes- . . :
sions ad-  party are evidence against sach party ;* but not after the
wieslble:  elation has ceased, against the alleged paramour,® Nor

- can there be a joint conviction upon one act of adultery confessed
by one party, coupled with another act confessed by the other
party.?! And on the general question of snch confessions we must

- keep in mind the rules elsewhere expressed as to the unreliability .

of confessions as proof of guilt.”® To prosecutions for adultery these
rules are peculiarly applicable. Confessions, in such cases, may be
made not merely under a mistake of fact as to the status of the par-
ties, but may be self-serving, as where their object is to help out a
‘divorce procedure. A man, to enablé a divorce to be procured
against him by his wife, ¢ confesses” adultery. He is subsequently

CHAP, XXXIL] ADULTERY. ‘ {§ 1787.

indicted for adultery, and . the confession iz put in evidence against
him. But if the confession, as self-serving, would not be ground.
for the divoree, it is not, for the same reason, gufficient £o sustain &
convietion for adultery. The same eriticism is applicable to brag-
ging confessions.” The miscreants whe ‘¢ confessed’” to illicit inter- -
course with the wife of James I1., when Duke of York, were g.uilty
of a conspiracy to slander ; but they could not have been f:or-mcted
of adultery, an offence which they did not commit, a convietion for
which would have disgraced not merely themselves but their intended
vietim. To support convictions in such cases on confessions” would
establish by record slanders which would destroy the character of
the person slandered.* . : :

§ 1785. The party with whom the defendant is alleged to have
committed the offence. is a competent witness for either pyrurour
the prosecution or the defence,® though such testimony is a witness...
to be regarded as requiring corroboration as that of an fonce.
accomplice.* o ] But hus.

§ 1786, Neither husband nor wife can be a witness .%o
at common law for or against the other in prosecutions :‘?tggﬁm

of this class.® The effect of statutes on thie point is lawssto.
considered in another work.®

V. VERDICT.

§ 1787. On an indictment for adultery, there is authority to the
effect that . there may, if the marriage be disproved, be May be
a conviction of fornication, when the latter offence is conviction

locally indictable” But the safer course is to place the Sgneo™

52 Ala. 24; Carofti ». State, 42 Miss.
- 834 ; State . Way, 5 Neb. 283,

1 Bee Whart. Cr. Ev, § 35. In Black-
man v. State, 36 Ala. 305, the unchaste
character of one of defendants was held
adinissible. But this is not safe law.

t Btate v. Crowley, 13 Ala. 172

* Belcher v. State, 8 Humph. 63.

» 4 Com. v. 0*Connor, 107 Mass. 219,

& Com, ». Gray, 129 Mass. 474.

5 Bes State ». Libby, 44 Me. 469;
Frost v. Com., % B. Mon. 362. -

7 Supra, § 1721 a, infra, § 1747,

¥ Infra, §1747. And see, as analo-
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gous ease, Collumn 2. State, 10 Tex. Ap.
T08.

% Lawson v. State, 20 Ala. 66, Ses,
however, the cantions given supra, §
1696.

¥ Cont. v. Thompson, 99 Mass. 444 ;
Spencer v. State, 31 Tex. 64; Whart.
Cr. Ev. §§ 390 o seq.

Ag t0 whether an infant can be pro-
duced in court to prove similarity, ses
Whart. Cr. Ev. § 313. Infra, § 1744,

‘I Com. v: Cobb, 14 Gray, 657 ; Whart.
Cr. P1. & Pr, § 314. i

% Whart. Cr. Ev. §§ 623 ef seq. So
rra, § 1700.

two offences in separate counts.

t Whart. Cr. Bv. § 627,

2 See cages cited in Whart. on Ev. 24
ed. § 1220, That in such cases confes-
sions may corroborate marriage, gee
Cameron ». State, 14 Ala. 546,

’ State v, Colby, 51 Vi. 291; People
». Knapp, 42 Mich. 267 ; State ». Crow-
ley, 13 Ala. 172; Rutter v, State, 4
Tex. Ap. 57/

¢« Morritt v. State, 10 Tex, Ap, 402.

5 Whart. Crim. Ev. §§ 390 ef seq.;
State p. Burlingham, 15 Me. 104;
Com. ¥, Jailer, 1 Grant (Peun.), 218;

Biate v. Armstrong, 4 Minn. 335 ; Btate
». Berlin, 42 Mo. 572 ; Thomas v, State,
14 Tex. Ap. 70. As to peculiar lowa
statute, see Btate v, Dingee, 17 Iowa,
232.

& Whart. Crim. Ev. § 400,

7 Whart. Cr. PL. & Pr. §§ T36 ¢ seq. ;
Resp. v. Roberts, 2 Dall. 124; 1 Yeates,
6; Dinkey ». Com., 19 Penn, St. 126;
State ». Cowell, 4 Ired. 231; coutra,
State v. Pearce, 2 Blackf. 318 ; Btate .
Hinton, 6 Als, 864; though see Bmith-
etman ». Btate, 27 Ibid. 23,
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§ 1738.) . CRIMES, [BooK 1L

§ 1737 a. One defendant may be acquitied without involving the
acquittal of the other.!

VI. ATTEMPTS AND HOLICITATIONS.

§ 1738. The law of attempts has been discussed in a prior chap-
ter, to which the reader is referred.? Solicitation of
éﬁfg}:‘og’ another to commit adultery may be an offence at com-
fenceIn- mon law in those States where both parties may be con-
ctable. .
victed of the adulterous act,® though, unless there is
somothing more than mere invitation, this may be doubted. But
it is otherwise where the statute defining the offence makes the
party soliciting incapable of committing the offence.® The woman's
will is interposed between his intent and the act; and hence, on
the principles previously developed,® he cannot be convicted of the
mere solicitation. ' ' '

! Btate ». Sandas, 30 Jowa, 582; tained. See, aléo, Watson ». State,
Btate ». Donavan, 61 Tbid. 278; Alonzo 13 Tex. Ap. T6.
v. State, 16 Tex. Ap. 378. Soe, how- 1 Supra, §§ 173 et seq.
ever, State v, Parham, 5 Jones (N. C.), 8 Btate ». Avery, 7 Conn. 267.
416; Btate v. Mainor, 6 Ired. 340, . + Supra, § 179,
which last case, for the reasons above # Smith . Com., 54 Penn. Si. 209.
given (supre, § 1730), cannot be sus- ¢ Supra, § 179.
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CHAP, XXX{JL] FORNICATION,  ° (§ 1741,

CHAPTER XXXIII.

FORNICATION.
L Natore or OFFENCE. OL EvIDBENCE. o
Fornication not a misdemeanor at Facts of case mush be made out, §
eommon law, § 1741, 1%44. . .
II., IRDIOTMENT. IV. VEBDICT. :
Indictment must conform to stat- May be conviction of, under Indict-
ute, § 1748, : ment for adultery, § 1745,
If rape be proved, offence merges,
o _ § 1746.

I. XATURE OF OFFENCE.

§ 1741. It is not proposed to treat, in this place, of the proceed-
ings established by the statutes of the several States in :
cases of bastardy, They partake essentially of the Fovsmie
character of civil process; and though in one or two in- at common
stances they assume the shape of prosecutions, they can-
not be regarded as belonging exclusively to criminal law.! Forni-
cation, according to the better view, is not in this country a misde-
meanor at common law ;* and though the prevalent opinion appears:
to be, that unless the offence partakes of the nature of public and
offensive lewdness, it is not at common law indictable,? yet the ques-
tion has been put to rest, in most of the States, by express statutory
prescription. The nature of the evidence in cases of sexual inter-
course has been already noticed under the head of adultery.*

I That bastardy cases are quasi orimi-
nal, see Van Tassel v. State, 59 Wia.
251 ; Shelton v. State, 73" Ala. 5.

2 Bee Pollard v, Lyon, 81 U. 8. 225;
State ». Way, 6 Vi. 311; State ». Cox,
N. C. Term R. 165. See supra, § 1717,

? R. ». Pierson, 2 Salk. 382 State
v, Gooper, 18 Vi. 551 ; Smith ». Minor,
Coxe's R. 16; Anderson ». Com., 5
Rand. 627 ; Com. ». Isaac, Ibid. 634;
Com. v, Jones, 2 Grat. 855; Blate ».

Brunaon, 2 Bailey, 149 ; Statoe v. Moore,
1 Swan, 136 ; Brooks v. State, 2 Yerger,
482 ; State v. Smith, 32 Tex. 167. See
Crouse r. State, 16 Ark, H66.

4 Suprae, § 1733, For definition, see
Hood ! Blate, 56 Ind. 263.

As to the distinetion, in respect to
weight of evidence, between civil and
criminal procedure in this relation, see
Robbina v. 8mith, 47 Conn. 182 '

The North German Code has struck
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ITI. INDICTMENT.

§ 1742. As the offence is usually statutory, the indictment must
Fadictment introduce the statutory requisites.! The participants, as
must con. 10 sdultery, may be jointly indieted.?

?&ﬂi“& The faet that the deféndants are not married to each

other need not, as a general rule, be averred, when the
Btatutory term ¢ fornication” is used;® and the precedents in use
mostly rest on this view.t In Massachusetts, however, and in those
States in which fornication has a special penalty when committed
with single women, it is necessary to aver that the parties were
single and unmarried,® though it is otherwise when these conditions
are not essential to the offence. Wherever, in other words, forni-
cation 18 used as a nomen generalissimum to cover sexual inter-
course with persons both unmarried and married, different penalties
being assigned to the two- cases, then the indictment must either

CHAP. XXXIIIL] FORNICATION. 18 1748.

How illicit intercourse is to be established, has been mﬁe n:‘ﬁs .
already discussed.! Proof of resemblance of an infant be made
to the alleged father may be corroborated by inspection.? ou-

When bastardy is an ingredient in the case, it is no defence that
about the time of the alleged impregnation, the woman in guestion
had intercourse with other men.®

To a charge of bastardy the marriage of the parties prior to the
birth of the child is a defence.t

It has been held that the limitation that there is to be no convie-
tion when there is reasonable doubt of guili, does not apply to
bastardy prosecutions, which are guasi civil, and are determined by

preponderance of proof.®

. VERDICT.
§ 1745. As a.]ready seen, it has been held in some jurisdictions

negative or affirm marriage. Bat this is not the case where the
term is used to demgnate sexual intercourse by an unmarried

person.

III. EVIDENGE.

§ 1744, The prosecution must show as part of its case that the
parties were not married to each other.

& line in this respect which is well
worthy of notice. Declining to make
fornication the psubject of general
prosecution, it specifies the following
inatances when unchastity, or attempts
at unchagtity, ave to be punished -
3, 'When there e an abuse of a situa-
tion of trust or power (e. g., guardiana,
pastors, teachers, tutors, physicians,
auperintendents or attendants in hos-

pita.ls and asylums).
» When a womean iz seduoed under

. prmmae -of marriage.
8. When a girl under slxteen, with

or withont promise of marriage, is se-

duoed, Berner, Lehrhnch, eto. § 186,
L Btate v, Lsshley, 84 N. C. Thd;
536

Btate v, Johnson, 69 Ind. 85, Bee
Powell v, Btate, 12 Tex. Ap. 238, As
to jurisdietion, see Moliary v. Riving-
ton (Ohio), 2 Am L. J. 79; 6 Crlm.
Law Mag, 283,

* Supra, § 1730, Sta.te v Cox, N.
C. Term. R. 165.

¥ Btate v, Goooh, 7 Blackf, 468.

§ Whart. Prec. in loco,

% Com. v. Murphy, 2 Allen, 163. See
Hopper », State, 1% Ark, 143,

¢ Wells v. Btate, 9 Tex. Ap,160.

T Territory v. Whitcomb, 1 Mont.
359. That the indictment need not

aver non-martisge, eee State v. Stoph- .

ens, 63 Ind. 542, .

that on an indictment for adultery there can be a convie- 5 o\,
tion of fornication,® though this, on principle, is at com- conviction

of under

mon law .open to doubt, as the offences differ not so much indictment

in degree as in kind.

§ 1746. Where the doctrine of merger obtams, the de-

for adul-
fery.

If capge ba

fendant, ina prosecution for fornication, must be acquitted rape offence

if rape be proved ;7 and independently of the question of

merges.

merger there is strong authority to the effect that where fornication
implies assent in both parties, there can be no conviction unless

- guch assent be proved.?

I Supra, § 1733

Evidence that the complainant, in a
bastardy process, bad criminal inter-
conrse with a man, bther than the re-
spondent, less than seven and a hatf
months before the birth of her child,
is ingdmissible, in the absence of evi-
dence that the birth was premature.
Ronan ». Dugan, 126 Mass. 176.

2 Whart. Cr. Ev. 9th ed. § 312; but
gee Keniston ». Rows, 16 Ma. 38 ; Riak
v. Btate, 19 Ind. 152; Btate ». Dan-
forth, 48 Iowa, 43; State ». Smith, H4
Tbid. 104,

2 Biate p. Parish, 83 N. C. 613.

% Moran v. State, 73 Ind. 208.

b Semon v, People, 42 Mich. 141,

§ Supra, § 1737, :

7 Supra, § 1344; Whart, Cr, PL &
Pr. § 464; Com, ». Parr, 6§ W. & 8.
345, cited supra, § 554; State v. Lewis,
48 Iowa, 578. Supra, §§ 1344, 1724,
As to difference between fornication
and rape, see People », De Groat, 39
Mich. 124. '

'% Boe infra, § 1751,
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§ 1747.] CRIMES, [BoOK 1T,

CHAPTER XXXIV.

ILLICYT COHABITATION : INCEST: «“ MISCEGENATION.”

CHAP, XXXIV. _ ILLICIT COHABITATION. {§ 1748.

allegation is sustained by proof of adulterous visits once a week for -
half a year! But living together ‘adnlteronsly for a single day is
“living together in adultery,” supposing it is patt of an intended
adulterous arrangement.? And when the statute uses the term
« notorious,” motoriety must be proved.* But the offence is not
made out by proof of cobabitation under an honegt belief in mar-

riage.*

L ILurerr COHABITATION.

Offence must be contihnouns and
lewd, § 1747.

Htatutes must be followed in ip.
dictment, § 1748,

Proof iz inferential, § 1748 4.

Vold marriage no defence, § 17485,

IL. INCEST.

Is an offence at common law, §

1749, :

* Constituenta of offepce mnst be
made out, § 1750,
Question  whether offence falls
when there is rape, § 1751.
Seientor 35 essentisl, § 1752.

Retationship provable by admis-

sions, § 1758,
ITI. * MISCEGENATION."
Offence is statutory, § 1754.

I.' ILLICIT COHARITATION,
§ 1747. SraTUTES exist in many States making specifically in-

Offence

. dictable illicit eohabitation. In some aspects (e. g.,

must be when the offence is & common scandal) such eohabitation

continuous

and Jewd. ig 8 nuisance, and may be indicted as such.! But there
may be cases of * illicit cohabitation,” or ¢ living in

adl.ﬂt.eryf,” or “living in fornication,” which are not nuisances, and
which distinctively fall within the range of the statutes now before

ug. In such cases the evidence necessary to sepport a prosecution -

roust be something more than that of a single act of adultery or forni-
cation;? or even of several such acts when disconnected and secret.?
A: sef.t.led and recognized continuance in a state of adultery or for-
nication, though only for a short time, must be shown ;* and the

: Sea_lupm, § 14446. Ibid. 26%; State v. Crowner, 56 Mo,

| Bmith v. Btats, 3% Ala, 554; Gran- 147; Richardson o. Btate, 37 Tex, 348 ;

m v State, 61 Miga, 440, State ». Moore, 1 Swan, 136; People v:
 Wright ». People, 13 111, 507. Gates, 46 Cal. 52, As to Texas statute,

4 Com, v. Calef, 10 Mass. 153; Searls see Powell v, State, 12 Tex. Ap, 238.° '

. People, 13 111 597 ; Miner v. Peopls,  For other cases, see State v, Lyerly,

58 Ibid. 59 ; State . Gartrell, 14 Ind. 7 Jones (N. C.), 158; Waaden ». State
280 ; State v, Marvin, 12 Iows, 499; 18 Gs. 264 ; Manll v. State, 37 Ala. 160 +
Meleland v. State, 25 Ga. 477; State State v. Byron, 20 Mo. 210 ; and casel;
v. Glaze, 9 Als. 283 ; Bmith v. State, eited supra, § 1721 a. ’

39 Ibid. 554: Qu;;tgmaa v. State, 48  Something more than occasional il-

§ 1748. Of the indictments for this class of cases, the statates

being so various, it is only possible at present to observe

Btatmtes

that to them the ordinary rules of statutory indietments must be

followed in

must be applied.s One distinctive feature may be here jpgictment.

licit intdroouras must be shown. Com.
v. Catlin, 1 Mass, 8; Bearls ». Feople,
13 I1l. 597; Coilins ». Btate, 14 Ala.
608 ; Quartemas v. Blate, 48 Ihid, 269;
Carotte ». State, 42 Miss. 334 ; Collumn
. State, 10 Tex. Ap. TO8.

Exposing the person indecently to
one woman is * open lascivions beha-
vior,”” State v. Millard, 18 Vi. 574
That there ¢can be no conviction of #* liv-
ing together in fornication’ * under
an indictment for living together in
adultery,” has been held in Smither-
mau v. State, 27 Ala. 23. Bee supra, §
1745. Under a statute prohibiting
Iewdly, oto., *cdlabiting tegether,’
¢ together™ is essential to the offence.
Delaney ». People, 10 Mich. 241 ; Maul
». State, 37 Ala. 160 ; Wells ». State, 9
Tex. Ap. 100 ; Btate ». Byron, 20 Mo.
210. ** Lewdness,” under the statute,
does not by itself require the elements
of publicity and notoriety. Com. ».
Lambert, 12 Allen, 177. See Kinard
. Btate, 57 Mass. 132.

1 Colling v. State, 14 Ala. 608.

2 Hall ». State, 53 Ala. 463. Bee
Btate v, Way, 5 Neb. 283.

% Wright v, Btate, 5 Blackf. 358;
People ». Gates, 46 Cal. 52; Biate ».
Crowner, 56 Mo. 147. In thiz case
Vories, ., said : * The defendants in
this case are charged with living in a
stato of open and notoricus adultery.

-

The offence consisis of an open and
notorions living or cohabiting together ;
occasional illicit interconrse will not
constitute the offence. The stainte
was intended to provide againsi per-
pons who, in defiance of morality and
of the good or well-being of zociety,
should openly live together ; they mast
reside publicly in the face of scciety
as if the conjugal relation existed be-
tween them ; their illicit intercourse
must be habitual. Wright ». State, 5
Blackf. 358; Searls ». People, 13 IIL
597 : State v. Gartrell, 14 Ind. 280;
State ». Marvin, 12 Iowa, 49%; Hinson
»v. State, 7 Mo, 244 ; Dameron ». State,
8 Ibid. 494, See Collum ». State, 10
Tex. Ap. 708, '

¢ Com. v. Munson, 127 Mass. 459,

8 Supra, § 1730; Whart. Cr. FL. &

Pr. §§ 220 e seq.,; Btate v. Osborns, 68

Mo.. 143 ; Delanc », State; 66 Ind. 348 ;
Taylor ». State, 36 Ark. 84; Bdwarde
». State, 10 Tex, Ap. 25; Collum »
State, Ibid. 708 ; King v. People, T Col.
294. Bee, also, State v. Lashley, 84
N. C. 7564; Edwards v. State, 10 Tex.
Ap. 25. When the statute reguires
that the offence shonld be open snd
notorious, this mnst appear in the In-
dictment. State v. Johngon, 69 Ind.
85. In * common habitation™ means
dwelling together. Sullivan ». Siate,
32 Ark. 187,
539



§ 174847 CRIMES. , [BooK 11,

noticed,—that a continuando, though proper, is not essential, when
a gingle period of adulterous or lascivious living iz the object of
prosecution, or when illicit intercourse on a particular day is part
of a guilty system,?

The question of joinder of defendants is the same as in adultery,
and has been already noticed.? But it has been held that under
statnte, where the offence is not necessarily joint, and where there
18 a severance on trial, one defendant may be acquitted and the
other convicted.* The indictment may be joint or several where
the statute does not make the offence joint.4

The sexes of the parties need not be specifically averred,” unless
required by local statute.® '

§ 1748 a. The evidence, in cases of this class, is of the same

character as that by which adultery is established.” Un-

ﬂ‘;.ggﬁ"t&_ less “ reputation’” be made by statute an element of the

- offence,. proof of such reputation is inadmissible.! Con-

fessions are admissible in such cases, subject to the cautions already

expressed. And it has been held admissible for a woman charged

with illicit sexual relations to show that her physical condition made
the offence 1mpr0b§ble..

CHAP. XXXIV.] INCEST, " [§ 1750.

II. INCEST.

§ 1749. Incest at common law is the sexual connection between
pdrties lineally related or related collaterally in the first '

an of-

- degree. On the principles already stated in respect t0 fence st -
- adultery, incest is & common law offence in the United jommen

States ;* though, for the reason that the subject is gen-
erally ahsorbed by statute? no decision as to its common law char-
acter can be cited.® _ E

§ 1750. In Ohio, emissio seminis was once egsential to constitute
the offence ;* but this ruling was peculiar to that State, .
and by statute this is no longer essential. Elsewhere ::;.zeo;?lt;-t
the mere fact of marriage is adequate to sustain the in- pe made
dictment, without proof of carnal knowledge.® out.

The lex fori is the arbiter of the question of relationship.®

The relation of step-father and step-daughter, under the Ohio
statute, has been ruled not to exist after the termination, by death
or divorce, of the marriage relation between the step-father and the
step—daughter’s mother.” ~ To establish such a relationship the mar- -
riage of the sbep—ta.ther and mother must be shown by the prose-

§ 1748 5. It is no defence that the parties were married, if the.

Void mar. arriage be not recognized as legal by the law of the

Hegono  progecuting State.1?:

t State r. Glaze, 9 Ala, 283; Hall v,
State, 53 Thid. 403; Hinszon ». Btate, 7
Mo. 244. See Com. v, Wood, 4 Gray,
11.-

" ¢ Supra, § 1730 See, a8 to pleading,
State v. Foater, 21 W. Va. 767.

5 State v. Caldwell, 8 Baxt. 576;
Wasden v. State, 18 Ga. 264,

4 Soott ». Com., 'T7 Va. 344,

E State v. Lashley, 84 N. C. 754:
McLleod v, Btate, 35 Ala, 398 ; Wella v,
Btate, 9 Tex: Ap. 100.

¢ State . Dunn, 26 Ark. 34,

540

7 Supra, § 1733. @8ce Bush v, State,
37 Ark. 215 ; Peak v. Btate, 10 Humph,
99. That indecent exposure of person
may gugtain an indictment for **gross
lewdness and lascivionus behavior,”

- under statute, see Com, v, Wardell,

128 Mass. 52, -
# Butiram ». State, 4 Cold. 171. Bee
Beloher v. Btate, 8 Homph. 63.
" ® Taney v, Btate, 60 Ala. 97.
® Com. v. Monson, 127 Mass. 459 ;

Grisham v. Btate; 2 Yerg. 589 ; People

v. Colton, 2 Utah, 4567.

cution.d

1 See_contra, State v. Keesler, 78 N.
C. 469 ; Btate ». Smith, 30 La. An. 846,

¢ 1. 8. p. Miler, 1 Morris, 830 ; Com.
v. Goodhue, 2 Met, 1893 ; People v. Har-
riden, 1 Park C. B. 544; Howard ».
Btate, 11 Ohio Bt. 328 ; Cook ». State,
11 (a. 53; People v. Marray, 14 Cal.
159,

In Ohio sexual intercourse between
a brother-in-law and sister-in-law is,
ander the statute, incest. Btewart o.
State, 30 Obio Bf. 153. As to indiet-
ment, see Noble v, Btate, 22 Thid. 541,

. ® The grounds for the sigual punish-
ment of incest are the follewing :—

1. Physically nature requires, for
proper human devslopment, that chil-
dren shonld be propagated by parents
of separate famillea.

2. A sexual connection between per-
gons of the same family has in ita

horror moturalis incompatible with a
permanent and peaceful nunion.

3. It sexual intercourse between
children of the same family be not de-
nounced as highly peunal, and stigma-
tized with the severest reprobation, it
would be salid into in early yonth, and
society destroyed in itz nursery. See
Berner, § 173.

+ Noble o. State, 22 Ohio 8t. 541.

5 State v, Schaunhurst, 34 Iowa,
547,

& Whart. Conil. of L. § 136.

In Georgia sexnal relations with a
niece are incestuous. Raiford v. State,
68 Ga. 672.

7 Noble ». State, 22 Ohio Bt. 541,

¥ Mciirew v. State, 13 Tex. Ap. 340.

That » woman who is a vietim of
force or frand iz not an accomplice, is
elsewhere seen. Whart Cr. Ev § 440.
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§ 1752.] ORIMES. [Boox’ 11

§ 1751. Whether to incest consent of both parties is necessary,
Question has been much discussed. If it be, then, should it
when there  appear that the carnal intercourse was effected by force
B8P on the man’s part, there can be no conviction of incest.
This view has been taken by a majority of the Supreme Court of

Towas! and the same view 13 sanctioned m New York?in Ohio?

and in Georgia*® That consent is necessary to incest, is also main-
tained in Michigan.® On the other hand, there is high authority to
the effeet that under an indictment for rape, when there are the
proper averments, there can be a convietion of incest, though no
consent be shown on the part of the woman, supposing sexual inter-
course be shown.® The question depends primarily on the construe-
tion of the statute defining incest, under which the prosecution is
brought. If, however, there be no statutory definition, the better
view at common law is that ingest, like fornication, assumes assent
on the woman’s part; and that when force is proved, the prosecu.
tion must be for rape and not for incest.” But to work an acquittal
on the ground of rape, the force must be plainly established, and

CHAP, XXXIV.] mscmnm-rmn; % 1754,

party be cognizant and the other ignorant of the relationship, the
former when the offence is several, may be convicted and the latter
acquitted.! The burden of disproving scienter may be, under stat-
ute, on defendant.? :

§ 1753, The defendant’s admission of relationship with .
the person with whom he holds incestuous intercourse is Sl";l]';‘t:}'f,ﬁ;b
sufficient proof of such relationship ;* and the proof, also, g;:i{; :.ﬂ-
may be by reputation.t

IIT. * MIRCEGENATION.”

§ 1754. Sexual union between a negro and s white person was,
until the late civil war, forbidden in most of the United
States,® and in several States the prohibition continues.
That such statutes, when they consist in imposing a pro-
hibition, do not conflict with the recent amendments to the Federal
Constitution is generally agreed ;* nor do they conflict with the leg-

Offence 18
statutory.

must consist of something beyond mere authority or influence.?
. § 17562, The scienter, when required by statute, is necessary to
the indictment.® It s sufficient, however, with this, to

Seienter 18
easential.

aver, when required, the relationship of the parties.® It

is not necessary to. aver or prove the marriage by which
that relationship was created. When joint guilt iz essential to the
offence, then joint guilty knowledge must be averred.* But if one

1 State ». Thomas, 53 Towas, 214,

$ People v. Harriden, 1 Park, C. R.
" % Noble v, State, 22 Ohio St. 541.

¢ Raiford v. Btate, 48 Ga. 672,

¥ People ». Jenness, 5 Mich. 305;

" De Groat v. People, 39 Ibid, 124,
8 Com. v. Goodhne, 2 Met. 133 ; Com.
v. Bakeman, 131 Masa. 577 : People v.
Rowle, 2 Mich, N. P. 209; see supra,
§ B75.
7 Bee 25 Alb. L. J. 484,

& Raiford v. Btate, 68 Ga, 672. Bee

Hintz ». Btate, 58 Wia, 403,
? Williams ». State, 2 Ind. 439;
Baamer v. Btate, 49 Ibid. 544. But

“ knowingly’’ iz mot necessary nnless -

" 548

the gtainte presoribe the scienter. Btate
v. Bullinger, 54 Mo. 142. Bee Hicks
v. Puople, 10 Mich. 395. And as to
scienter generzlly, see spra, § 1731;
‘Whart. Cr. Pl. & Pr. § 164; Morgan ».
State, 11 Ala. 283, As to indictment in
incest, see Hintz v. State, 58 Wis. 493.

0 VEilliama v, Btate, 2 Ind. 439. See
Bergen v. Poople, 17 ML, 426 ; Baker ».
State, 30 Ala. 521.

It Noble o. 8tate, 22 Ohfo St. 541,

See State ». Schaunhurst, 34 Iowa,
547 ; People v. Jenness, 5 Mich. 305.
In Ghie the offence cannot be 1sid con-
tinuounsly. See Barmhouse v. State, 3%
Ohio St, 39, )

® Baumer v. Btate, 49 Ind. 544.

1 State v. Ellia, T4 Mo. 385. Bee
Powers ». State, 44 Ga. 209,

? Supra, §§ 8892,

* Bergen v. People, 17 DL 4267 Peo-
ple v. Jenness, 5 Mich. 305 ; see People
». Harriden, 1 Park C. R. 244. See
Whart. Cr. Ev. §§ 623 ef seq.

4 Btate v. Bullinger, 54 Mo. 142.

& See Rishop on Mar. & Div, ¢. xvii.;
‘Whart. Confl. of L. § 159.

In State ». Gibson, 36 Ind. 404, such
statutes are defended on the ground of
moral and political right.

§ Pace v. Alabama, 106 U. 8, 583 ; aff,
8. C., 69 Ala. 231 (a statute prohibiting
adulterons connections); Kinney, exr
parte, 3 Hughes, 9; Kinney’s Case, 30
Grat. 658 (sustaining statute avoiding
such marriage) ; Francois, er parte, 8
Woods C. C. 387 (where the penally
wag imposed on & white man marrying
a negro} ; Franceis ». State, 8 Tex. Ap.
144 ; Lonas ». Staie, 3 Heisk. 287. In
respect to Francols, ex parte, 3 Woods,
367, which was decided by Judge
Dnval, I have been favored with the

following mote from Mr. Justice Woods
dated April 27, 1885 :—

““Mr. Jostico Bradley and I once

held s consultation npon arn applica-
tion made in bahalf of Franoois for the

writ of habeas eorpus after it had been -

denied by Judge Duval, We at first
thought the writ ought to be allowed,
but on further reflection and conference
were of opinion that the decision of
Judge Duval was right, and that the
writ should be refnsed. I have never
formally overruled the decision of
Judge Duval.”

In Lonas v. State, wt sup,, Sneed, J., .

said :—

“ Bnch, also, were the laws of ths
British colonies in this country, re-
enacted after the separation by the
thirteen States. In Massachuosetts the
Colonial Aect of 1707, entitled ‘An sct
for the better preventing of a spurious
and mixed issue,’ was reénacted under
the Btate govermment in 1786, forbid-
ding the intermarriage of the black
and white races, and degrading the
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§ 1754.] . CBIMES. [®ook 11.

islation under those amendwments.! It has been held, also. that a
marriage of domidiled citizens of a State, in contravention of their
domiciliary law, is not validated, so far 83 concerns such State, by
the fact that it was celebrated in a State imposing no such restric-
tion, such marriage being so solemnized in intended evasion of the
law of the domiciliary State.?

Ignorance of the law in such respect is no defence to mdwtment

CHAP. XXXV.] SEDUCTION, | [§ 1756.

CHAPTER XXXV,

SEDUCTION.

under the statutes.3

A person with less than one-fourth of negro blood is not, under

the statute, a negro.® .

. The proof of marriage, on mdlctmenta of this class, has been

already discussed.?

unhappy issue of snch marrigge with
the stain of bastardy, Andlong after
the abolition of slavery in that State,

in the carefully revised Code of 1836,

this * mark of degradation,’ says Taney,
C. 1., ‘was again impressed upon the
race.” 19 How. 413. And spch, in-
deed, we believe, was the law of every
Siate. The Congress has the ganma
right to regulafe this relation in the
Distriot of Columbia and in the Terri-
tories, that the Stataa have within
their own ]unsdlctmns amithls power
is at thls ioment being ‘éxercised in
Utah, in the suppression of polygamy.

_'We are of opinion that the late amend-
ments to the Constitution of the United

States, and the laws enaoted for their
enforcement, do not interfere with the
rights of the Btates, as enjoyed sinoce
the foundation of the government, to
interdict improper marriages ; and that

" the att of 1870, e, 39, which forbids

the -intermarriage of white persons
with negroes, mulattoes, or porsons of
mixzed blood, desconded from a negro
to the third generation inclnsive, and
their Hving together as man and wife,
in thin State, is a valid and cohstitn-
tiona! enactmient.’?

544

1 Ihid. Boott ». State, 39 Ga. 321;
Green o. State, 58 Ala. 190 ; Frasher o.
State, 3 Tex. Ap. 268,

2 Kinuey, er parts, 3 Hughes, 1; Kin-
ney’s Case, 30 Grat. 658. See Whart,
Conf. of Laws, § 159, where the gques-
tion is discussed more fully.

In Klnney, ez parte, 3 Hughes, 1, it
was held that section 1877 of the United

Btates Revised Statutes, giving to all

persons the aame right of making and
enforoing contracts as is-enjoyed by
white persons, only extends to business
contracts, and does not cover marriage,
not being a contract im thiz sense, or
under the purview of the Conetltutlon.
It was fnrther held thgt this rule is not
affected by the fact that the ceremony
of marrisge waa performed in that
State or in aunother State, where such
marriage waa legal, if the parties to it

go ont of the Btate of their residence

in order to evada her 1aws, and return
to live and cohabit in the State.

-3 Hoover v. Staf.e 59 Ala. 57 Supra,
§5 84 et seq,

4 McPherson v. Com., 28 Grat. 939;
Heron v. Bridauit, 37 Misd, 209,

B Supra, §§ 1696 & seg.; ‘Bteward v,

Btate, 7 Tex. Ap. 526. T

Statutory requisites must be followed, §

1756,
Prior chaste character is essentisl to of-
fanee, § 1757,
Promise of marriage must be proved §
1758,
Consent no defenee, § 1759, .
Snbsequent marriage a defence, § 1760,
Igporance or infancy no defence, § 1761,

Indictment must follow statute, § 1762,

Yrosecutrix as a witness must be corro.
borated, § 1763,

May he conviction of minor aﬂ'ence, §
1784,

Merger n rape, § 1764 4.

“ Enticing for prostitution’” a distinet
offenee, § 1765,

§ 1758. THE statutes relating to seduction are so numerous and
divergent that any attempt to draw from them a conais-
tent and uniform definition of the offenice would be futile, Statutery
We must content onrselves, therefore, with a brief discus- must be

sion of some of its chief statutory ingredients. ¢ Abduc-

tion,” it should be remembered, has been already discussed.!
Under some of the statutes, it is indictable to seduce or inveigle
a girl from persons having charge of her.* These are defined to be

t Supra, § 586, The California

FPenal Code, § 266, does not cover the .

technical offence of seduetion. People
v. Roderigas, 49 Cal. 9. :

The Roman law made penal the
seduction of widows as well a3 virgins.
Stuprwm, which it interdicted, included
In its widest sehse every turpifudo; in s
NAYTGWer Senge, every ceitus illicitus; in
a gense gtill more contracted, unchas.
tity. BSedunotion of wemen of chastity
wag made highly penal. * Bed eadem
lege Julia etiam strupri flagitinm,
punitar, enm quis gine vi vel virgizem
vol vidnam honeste viventem strupra-
verit. Poenam auntem lex irrogat pec-
catoribug, si honesti sunt, publica-
tionem partis dimidize bonoram: si

YOL. 11.—35

L]

humiles, corporis coércitionem enm
relegatione.”” 4 Inst, de publ. jud. 4.
18. The canon law, in sddition, in
ease of the seduction of a virgin by an
unmarried man, required him to endow
and marry her. C. i. x. de adult. 5.
16. At all events, there must be the
endowment, if the marriage were re-
fused. Hence the famouns maxim,
which worked Its way into the ethics
of gnbsequeni generations, ** Duc ant
dota,” ) '
* These staiutes are considered, su-
pra, § 586, BSee tnfra, § 1765, Bir J. .
F. Btephen thus recapitulateas the de-
¢isions nnder the English siatutes of
abduetion (Dig. C. L. art. 263) :—
“{l) A. and B., two girls under
545
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persons in actual charge, as heads of the family with whom the
girl resides, excluding, of course, special and temporary, guardians,
such as transient school-mistressea.!

sixieen, run awsay from home together,
Neither abducts the other. R. ».
Meadows, 1 Car. & Kir. 399, as ex-
plained by note to R. ». Kipps, 4 Cox
C. C. 168 ; and R, y. Mankletow, Dears.
C. C. 162 (where it was held that per-
snading a girl of twelve years to leave

" her father o go with the defendant to
America was a “*taking’™).

“(2) A. persuades B., a girl under
sixteen, to leave her father's house,
and sleep with him for three nights,
and then sends her back. A. hagab-
ducted B. R. v Timmins, Beil, 276,

“(3) A, a lady, persnades B., a
girl under sixteen, to leave her father’s
house, and come to A.’8 house for a
ghort time, for the purpose of going to

the play with her. A. has not abdneted

B. Founded on a dictwm of Compton,
J., in R. . Timmins.

“(4) A, a girl onder sixtoen, asks
B., by whom she had been seduced,
to elope with her, which he dees.. B.
commits abduction, R, ». Biswell, 2
Cox C. C. 259 ; and see B. v. Robing,
10C. & K. 456.

#(5)- A, induces B. to permxt his
daughter, C., to go away by falsely
prefending t'ha.t. he {A.) will find a
place for C. A. abduets C. R. v.
Hopkins, Car, & Mar. 254.

¥ (6) A. takes B., s girl under gix-.
teen, out of her father’s possesgion,
believing her, npon good grounds, to
be sightean. A. has abducted B. E.
v. Prince, L. B, 2 C. C. B. 154. ]

“(7) A.meets B., a girl under six-

teen, in the atrest, gets her to stay ©

wﬂ.h him sowe honrs, during which
interval he seduces her, takes her
back to the place where he found her,

and there leaves her. She returns
home. A. was not aware at the time
that B. had a father or mother living.
A. has not abdueted B. R. v. Hibbert,
L. R.1C.C.R. 184.” This case can
be explained on the ground that the

girl was never actually out of the.

parent’s possession.  See B. v. Burrel],
L. & C. 354,

The following is.condensed from
Roscow’s Cr. Ev. pp. 262 ef seq, r—

“ Even under the old statute of Hen.
VIIL., which did not contain the words
‘er detain’ detaining a person whe
originally eame with her own congent,
wad considered to be within the stat-
ute. B. v. Brown, 1 Ventr. 243:
Hapk, P. C. b. 1, ¢ 41,58.7; 1 East
P. C. 454; 1 Rusa. by Greav. 703. Bee
supra, § 586. ]

“In 24 & 25 Viet. e. 100, a. 55,
which applies to girls under sixteen
years of age, the words are, * whoso-
ever shall take or cause o be taken
ont of the possession and against the
will of her father or mother,’ ofe,
Here also any. violation of the girl’s
will is unneccssary, Thusg it is said,
by Herbert, C. J., that. the statute of

4% 5P &M, which wes to the ssme.

effect, . waa mmile to. prevent children

from being seduced from their parents.
or guardians by fiattering or enticing-

words, promises, or gifte, and married

in a secret way to their disparagement..

Hicks .. Gore, ] Mod 84. Boupon the
sa,me st.atuf.e it was held that it is no
eteuse that the. defandsnt, being re-
lated to the girl’s father, and frequently

invited 1o the house, made mse of ne .
other seductlon than the £OMmMOR -
hlandlshments of a lover to indnce the, .

! B. v. Meadows, 1 C. & K. 399.
546
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% Taking” includes receiving the girl, as she elopes not merely
from. her guardian’s residence! but from their constructive posses-

girl secretly to clope and marry him,
if it appear that it was against the
congent of the father. R.w» Twisleton,
1 Lev. 257; 1 Sid, 387; 2 Eeb, 432;

Hawk. P. C. b. 1, ¢, 41, 5. 10; 1 Russ. -

by Greav. T12. H the same latitude
of comstruction were applied to s, B3,
which relates to women of any age, it
might be rather dangerons, It has
been argued that though by the statute
& taking by foree iz not necesgary, atill
that a person cannet in any sense be

paid to be taker who goed willingly, and

that the word take in itself imports the
nse of sgome coercion. But this view
has not been adopted ; thus where A.
went in the night to the homse of B,
and placed a ladder against the win-
dow, and held it for F., the danghter
of B., to deseend, which she did, and
then eloped with A.; F. being a girl
fifteen. years old ; this was held to be
a ‘taking’ of F. out of the possession
of hor father within the statnte, al-
thongh F. had herself propesed to A.
to bring the ladder and elope with
him, R. v Robinsg,1 C. &K. 456. So
in R. v, Maﬁkletow, 1 Dears. C. C. R.

159; 22 L. J. M. C.115; R. 2. Booth,

12 Cox €. C. 231.  In R.r. Handléy, 1
F. & P. 648, Wightman, J., said,
taking by force is not necessary; it is
gaficient if such moral force waa used
as to create & willingness on the girla
part to leave her father’s howme. * If,
however, the poing away was entirely
voluntary on the part of the girl, the
prisensr would not be guilty of any
offence under the statute.' See, too,
R. v. Robb, 4 F. & F. 59.

‘A man i3 not, it seems, bound to
reinrn a girl under sixteen to her
father’s ocustody, when she has left
home without any induncement, and

came to him. If, however, he has ever
held ont any inducement to her to
leave, and if, when she has left, he
avails himgelf of her having left to in-
duce her to continue out of her father’s
castody, this is within the statute,
whatever his wishes may have been as
to the particular time of her loaving.
R. ». Olifier, 10 Cox C. €. 402, See
supra, § 686,

“In R. . Green, 3 F. & F. 274, the
prisoners found the girl in the street
by herself and invited her to go with
thém, giving her drink which made
her dizzy. Green then had interconrse
with her in an empty house, where he
kept her with him all night, Martin,
B., directed an acquittal, on the ground
that the girl was not taken oit of the
possession of any one. It must, how-
eveo, be observed, that in thiz case no
evidence appears to have been given
as to the purpose for which the girl
had left home. In R.v. Olifier, 10 Cox
C. C. 402, Bramwell, B., ruled that
when a girl leaves her father of her
own acoord, witheut any inducement
on the man’s part, the man is not
bound to restore her to her father.

. Bat it seemns there must be no inten-

tion fo return on her part, for if there
be an intention to retmrn the gir] iz
still in the consiructive eustody of her
father. Per Wi]les, Juy R. v. Mycoek,
12 Cox C. C. 28.

“ The burden iz on the defendant to
prove that f.he father consented. R
v. Handley, 1'F. & ¥, 648, ;

VE. v. Robb, 4 F. & F. 59; R. v,
Robing, 1 €. & K. 4566; R. ». Kipps, 4
Cox C. C.167; R.». Mankletow, § Thid.
143 ; Dears. C. C. 159, modifying R u.
Meadows, 1 C. & K. 399, '
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sion.! It need only be for a few hours, if there bhe any immoral
use made of the time.? At the same time, if the girl be left by her
parenis in the atreet without any visible tutelage exercised over
her, the seducing her away be not such a “ taking” as to satisfy the
statutes.® And if she be taken under an honest claim of right, the
stafute, as in analogous cases in larceny, does not apply.!

4§ 1757. To the offence of seduction, under most statutes, ¢ pre-
Priorchaste vious chaste cl.lara.ct-er”;in the person alleged to have
charscter ~ been seduced is necessary ; and such ¢ previous chaste
essential:  gharacter’” (or whatever may be the statutory prerequi-
site), must be averred in the indictment as a gualification of the
prosecuirix.® Character in such statutes. has been defined to be,
not external reputation for chastity, but actual personal possedsion
of chastity.® But however this way be, there has been somie differ-
ence of opinion as to where the burden of proof as to this qualifica-
tion is imposed. In some States it is-held .that such chaste character
may be inferred from ‘all the ‘circumstanées of the case when not

CHAP, XXXV.] SEDUCTION. ‘ (81757,

character must be substantively shown by the prosecution as part of
its-case.! - The defence, on the other hand, may prove single acta of
unchastity on the part of the woman, or lewd and wanton acts, or loosé
conversation, though not amounting to unchastity ;* or, following the
analogy of rape, may show general bad character for chastity, at least
a8 corroborative proof. But if, sinice prior acts of unchastity, she has
reformed, she regains the protection of the statute. For it would be in-
human and perilous to assume that women, once fallen, but reformed,
are to be afterwards exposed, without redress, to a seducer’s arts.
The pollcy of the law in such cases is to reclaim and guard.* Proof,

expressly testified to by the prosecution.” In other States, such

- T Bee cagses cited note 1,-p. 513 ; R.
». Olifier, 18 Cox C. C. 402. :

1 R. vi Baillie, &'CoxC. C.-238; R.
v, Timming, Bell O. . 27€; 8 Cox C.
O. 401 As to how far *! going® fa ** in-
veigling,'” or *taking,! des Carpenter
v. People, 8 Barb. 603 ; People v. Psr-
shall, 6 Parker C. R, 129, :

S R. v, Burrell, L. & €. 354; 9 Cox
C.C.368; B, v, Green, 3¥. & F. 274
R. v. Hibbert, 11 Cox C. C. 248; L.R.
16. € 184

1 B, v Tirikler, 1 F. & P. 513. Sur-
proy 5887 dnfra, § 17690
- % Btate v, Stogiell, 13 Ind. 668 3 Peo-
ple v, Roderigas; 49 Cal. 9. :

§ Beo Btate o, Painter, 50 Iows, 317.
Boe, howaver, Bowers ». State, 20 Ohio
8. 542, to the offact that in Ohis the
statute includes all women whose npu-
tation fer chaatity is good, ‘

-1 fafford v, People, 1 Pa.rkar C. B.
474; Wes} v. State, 1 Wis. 209; Cook
v. People, 2 Thomp. & C. 404; People
o, Roderigas, 49 Cal. 8, Under Michi-
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gan statute, see People ». Brower, 27
Mich. 134, infra. In Iowa, it is said

that chaste character is presumed and

need tiot be proved. - State », Higdon,
32 Towa, 262; Btate v. Wells, 48 Tbid.
67, In Georgia the term ‘fs fvitfy-
ous,” which is supposed to imply a
purity something above maere physical
chastity. Wood ». State, 48'Ga. 192.
In Alabama, it i8 said that chastity
will be presumed, but that’whén' the
question goes o the jury it mast be
proved beymmi ressonable doubt. Wil-
gon v, State, 73 Alas, 618;

" The ghedtion of the adrmigaibility of
reputation as evidenve depstidaion the
partisular statatés. - (Bes, as to analo-
HOUS -oaBGR; wupra, §§ 1461 of - 2e7.)
‘When the oiindition is** chaste charae-
ter,” it has heen construed fo mean,
2ot “reptitablon, ' bt dctoal olisatity,
which ean b sttacked by the defend-

ant pattig’in -evidence prior dote: of

unghastity by the prosecutriz (Kenyoi
v. People, 26 N. Y. 203; People ».

Clark; 33 Mich. 112 ; see State »..Shean,
32 Towa, 88) ; but uot the presecutriz’s

bad reputatwn (Kenyon ». Feople, 26°
N. Y. 203; People v. Brewer, 27 Mich.

134).

t Zabrigkie v. State, 43 N. J. L. -840.
In this oase the eistute reqmired fthe
prosecutrix to be of *‘ good repumte.”
A similar view was taken in Oliver ¢
Com., 101 Penn. Bt. 218, in which case
Bterrett, J., said: “If the general
reputation of the prosecutrix, for ehas-
tity, in the neighborhoed in which she
lived, was good—snd thers is nothing
in the case toindicate anything to the
contrary——it wag the duty of the Com-
monwealih to call witnesses and prove
the fact afirmatively, as every ingre-
dient of the offence was required to be
proved, instead of eaking the jury to

" infer the fact from casmal expressions

used by somse of the witneases in- the
course of their testimony -on other
Lranches of the caga.’” .

In Peopls v. Squires, 49 Mleh. 437, it
wag hald that chaglity was alwaya pre-
sumed, but that-when. prior unchas-
tity haa been ghown, chastity at the
tima of the offence must ba shown by
prosecntion, : )

- In Polk v. State, 41 A 483, it was
held that, while chastityf, was pre
sumed it could he rebuttedipy proof of
acts of incontinence. As théfpresump-

tion.of innooenoe on the part of the de-
fendant ai lesst counterbalances the
presumption of innocence of the prose-
cutrix, and as thie condition of chastity
is one of the primary ingrediénts of the
prosecition’s ease, the burden of prov-
ing #uch - charscter * falls- properly on
the prwacutmn. Whart Cr. Ev. §§
320 ¢ sey,; Com. v. Whltaker, 131
Masa, 224 ; supra, § 175

1 People ». MoArdle, 5 Parker C. R.
180; Statev.Shean, 32 Iows, 88 ; State
v. Bell, 49 Ibid. 440, Bee Kenyon v.
People, 26 N. Y. 203; 8. C., b Parker
. R, 264, - Contra, under Ghio statnte,
Bowers v. State, 20 Ohio Bt. 542." See,
under Michigan - 8tatute, Pecple v.
Brewer, 27 Mich. 134 ; People ». Clark,
33 Mich. 112. As to proof of such acts,
see Btate ». Painter, 50 Iowa, 317.

% Bowers . State, 23 Ohio Bt. 542
though see, contre, Kenyon ». People,
supra; State ». Clark, 9 Or, 466, :

1 Carpenter ‘9. People, 8 Barb, 603;
Eesiyon v, Peeple, 26 N. ¥. 203 ; Boyce
v, People, 55 Ihid. 644 ; Com. v, McCar-
ty, 4 Penni-L.J. 136; 2 Clark (Pa.)
8513 Boak v 8tate, § Iows, 430 ; Btate
v, Carron, 18 Ibid. 872 ; State v. Buth- .
eriand, 30 Ikd. 670; State ». Dunn,
53 Ibid. 526 ; Btatev. Timmins, 4 Minn.
395 ; People v. Millspaugh, 11 Mich.
278 ; Wilson v, Btate, T3 Ala. 618, Su-
pra, § 668, °
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also,.of . uncha.staty musi be limited to a period before the alleged
#edoetion.): Honce, proof -of acts of immorality subseguent to ‘the
alloged seduction cannot be received.?. Rebutting evidence, to prove
modesty and ‘general chastity, may in all cases be received: The
question of :character is.of : course for the jury.* The. prosecutrix
may. be ezoss-eXamined as:to- her chastity when this is material to
the -izsue.”. .Ti has been held, also, that after a conviction of this
class a second prosecution eannot be maintained agamst the same
defendant for & subsequent seduction.® -
§1758 ‘The “promise of marringe,” whmh under the stat.ntes
1s an ingredient of the offence, must be a promise in the
ﬁ‘fr’;‘;f;"f ‘nature- of & deceit.” - It need not be technically valid,
must be . and'it is no defence that the defendant was married, and
proved.
could not make such a promwe. If, however, the girl

! Ibid. Stater. Wella, 48 Iowa, 671 fo hold otherwise, .was:decided upon
State ». Deitrick, 1 McMual. 338; Mann  the phraseclogy of the Wisconson stat-
v. State, 34 Ga. 1. ~ute, which was thought to make the

In People v. Brawer, 27 Mich. 134; ¢ previous ohaste character® of the per-
we have the- follbwing from’ ﬁooley, son “sednced an ingredient in the of-
._I —- - ; fonce, to be made ont by proofs, .OQur

““The. Japt. e,rrqr qv,a,fahaﬂl nqtice is, statnte is very simple, and merely pro-
that the court. erred in mstructmg the vides thag ©if any mén sghall seduce
jury that the Yaw presumes & woman xnd debanch any unmarried woman he
10 bo chaste until the contrary jashown. shall be punished,’”’ ete.

‘We believe this instruction to be por- 2 Boyee v. People, 55 N. Y. 54; State
reat, i The presumptions of law shonld o, Deitrick, 1 McMnl. 338.
be in accordatce with the general fact; 9§ Statn v, Bhean, 32 Towa, 88,

CHAP, XXXV,] SEDUCTION. F§ 1768,

kunew of such marriage, and was old enough to um']erstand ita bear
ingsy the promise is not one on which she can sustam 3 pr?semt.iq'm‘
If- the: promise were the considerition of the seduction, 14- sustaing
e prosecution ; otherwise mot? - It is, however, no-defence that

‘thiere was an engagement of marriage abrthe time subsisting, if the

seduotion were in consideration of the engagement,® though ib .might
be otherwise where the woman, being already-eﬁgaged, 'yx'elded
without any relisnce on a renewal of the promise.' -Deceit is the
gravamen of the case.® It is not necessary that the defendant

" should have been of full age, eapable of making a binding promise.

- § 1769. Consent of the woman i9 part-of the case of the prose-
cutmn, ‘and therefore -such consent is no defence. The
consent, however, as we have seen, muat-be,in order to
make out; & case for the progecution, ot a prompt uncon.
ditional acquiescence, but a sarrender based on a promise of mar-
riage, and preceded by a ¢ seduction” whichy feut'its nature implies
prior persuasion and solicitation.?  UndertHé’ Higlish statate, also,
already noticed,® as it is one of the points in the prosecutlon 8 case
that the girl consented, consent, if seduction be proved, is no de- .
fence. Under the English and other statutes, however, mglnng
the taking away from parents or persons in charge '53 part of the
case, it is a defence to prove that the parent.or gmardian consented

Consent; no
defence.

. t Ihid. Callshan v, State, 63 Ind. 198; 1 Bep DBowers ». Siate, 29 Ohio Ht.
Waod v, State, 48 Ga. 192, And ses 542; People v. Clark, 33 Mich. 112,
further, unider Georgia statate, Wilson & State v Crawford, 34 Iowa, 40.

and.whénever it shall be trae of any
country, that the women, as a general
fact, are not ohaste, the foundations of
aiwil society will be wholly broken np.
Fortunately, in our own courntry, an
nnchaste female i comparatively a
rara exception to the general rule.; .and
whoover. relies upon the existence of

the ‘exeeption in a particular case

shonld be required to prove it.- Cro-
tier ws Paople, 1 Park, C. R. 4573 Peo-
plo'e. Kenyon, 5§ Ibid. C. R. 254 ; Kem-

0. People, 26 N. Y. 204 ; Andve .
Biatay; 5 Iowa, 389 People » Mills-
pasgh, 11 Mich. 278. The ocsse of
‘West v, Btato, 1 Wis. 207, which seems

850

4 Btate ». Carrom, 18 Iows, 872.

That it is error in the evtrt to invade
the province of the jury in this respeet
e Btate . Bell, 49 Towa, 440,

5 Btate ». Butherland, 30 Iowa, 570;
but see Whart. Ct. Ev. § 483, Comip,
Armstrong v, People; 70N, ¥. 38, -

£ Peoplé v, Cook; 2 Thomp, & C. 404,

7 Bee-Poople v Clark, 83 Mieh. 112;
Lwid v, Poople, 37 Thid. 638, That jt
iskuﬂisient tpsa.y by 'nieans of pro-

‘mise of mamnge,'.’ see Stinehnuse v.

Biste, 47 Ind. 17. " .
. & People ». A!ger, 1 Parker C¢. R.
333 ; Crozier v. People, Thid. 453 ; Baf-
ford v, Peopls, Ibid. 474.

v. Btate, 58 Ibid, 328, .
. % Kenyon v. People, 26 N. Y. 203
In Boyce ». Peopls, 55 Ibid. 644, it
was said that where the seduction was
accomplished under a conditionsl pro-
mise of marriage, the fact that afier
congenting the woman endesvored fo
induce the, defendani to desist at &
time when it wag too late to withdraw
withont Lis permission, promising
nover to ask him to marry if he would,
i3 no defence. A promise to marry on
eondition of pregnancy has been held
to be within the statute. People .
Hustiz, 39 Hon, b8,

3 Wilson ». State, 58 Ga. 328.

& Kenyon v. People, ut sup. & Park C.

-R. 254.

1 Bee infra, § 1764 a.
3 Beo supra, § 142. . People v. Clark,

.33 Mich. 112 ; Lewis ». People, 37 Ibid.

518; State z. Higdon, 83 fows, 308;
Tucker ». State, 8 Lea, 633 ; People 7.
Cook, 61 Cal. 478,

? Supra, § B86.

-1 R, », Mankletow, Dears. €. C.15% ;
6 Cox C, C. 143; R. ». Kipps, 4 Ibid.
167. Yet under 9 Geo. IV, if without
any moral influence applied to the
girl's will, sbe volanteers to elope, ihis
is a defence. L. v. Handley, 1F. & l’-
648 ; R, v. Olifier, 10 Cox C. 0. 402." -
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to.the act, the burden of proving this being on the defendant.!  But
snch .consent is.invalid if obtained by frand.?

Subsequent  § 1160, A marriage of the parties, subsequent to the
m:f s _geductiony though followed by the desertion .of the hus-

CHAP. XXXV.] SEDUCTION, [§ 1784 a

aliunde,! and must go to. matters of substance material to the i isste?
The law in this respect. is not altered by the admission of de.
fendants as witnesses in their own behalf.

§ 1764. When the statute permits, the defendant may be comﬂcted

band, is.a.defence te an indigtment for the seduction.? .
§ 1761. Under some of . the statutes it is essential that the girl

Ignotance

sedueed should have been nnder 2 specified age. . Under

aud infancy others, she must have been of prior chaste character.

no defence,

Will proof of an honest belief by the defendant that she

was above the limited age be a defence? It has properly been
decided that such helief is no defence; and that it is even inadmis.
sible for the defepdant to show that he was told by the girl herself
that she waas above the Limited age,*or that her appearance was

that of a person of greater age.®

So on the same reasoning a belief

that she was unchaste is no defence.® As haz been secen, the de-

fendant’s infancy is no defence.?

§ 1762. The indietment must follow the distinctive local statute
Tndictment 90der which it is drawn® The special circumstances

g;mt follow nged not be detailed.?
" specified®

The age of the woman need not be

§ 1763, While under the sta.tntea the prosecutnx is a competent
witness, her testimony, in most jurisdictions, is insufficient

Prosecutrix ywithout corroboration ;

a8 & witnese

though in some States such cor-

musthe . roboration is required only to the promise of marriage.

€Orro

'R, w Burrell, L. & C, 354: 9 Cox
C. C. 368, Buch congent may be im-
plied from the parents bringing up the
girt to a loose life. R. . Primelt, 1 P,
kP 50. Bes supra, § 586. Infra, §
1785, -

$ R. o Hopkins, C. & M. 254,
Supra, § 150,

* Com. v. Eichar, 4 Clark (Pa.), 326;
1 Am. L. J. 651 '

1 R, 7. Booth, 12 Cox C, C. 231 R.
: ]!obms, 1c &K 456 ; Btatev. Ruhl

s fows, 447.  Bob supra, § 88. In
State ». Roll, it was said, cbiter, that
if the motive were illegal, the spacifica-
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rated. The -corroberation"when required by statute, must be

tion as to age was irrelevant. But
see on this point Whart., Cr. Ev §
149,

$ R. v. Mycook, 12 Cox C. C. 28.

§ See supra, § 88,

T Keayou v. People, cited supra, §
1758, o o

% See, State ». Stogdel, 13 Thid. 565 ;
Stinehonse o. Sts'.te' 47 Ihid. 17; ges
State v. Curran, 51 Iowa, 112 Wast v,
Stata 1 Ws. 209 Wllson 5. State, 73
Aln. 618. -

"9 State v. Conkright, 58 Iowa., 338.

® Polk v. State, 41 Ark. 483, A

of fornieation, under an indictment for seductiont -And

the aequittal of seduction under such u siataté is a- bar

to an indictment for fornication.® -

sednction and fornication.can be joined.$ - On an indict-

May be con-
viction of

In any view counts for minor

offence.

ment for abduction, if there be proper avermonta there may be a

conviction of assault.”

§ 1764 a. It has been held that at common law, 1f rape be proved,
the offence merges ; thm:gh this position is now-open ' -
to much dispute.® But in-any:view, unléss hotual and - M‘“g‘“ n.
overwhelming force be proved, this defence eatmot be set

up.1?

1 Kenyon v. Peopls, 26 N. Y. 203 ;
Armstrong ». People, 70 Ibid. 644 ;
Com. ». Walton, 2 Brewst. 487 ; Com.
r. McCarty, 2 Clark {Pa.), 351; Rice
». Com., 100 Penn. 5t. 28 ; Conningham
o, State, 73 Ala. 51; Wilson o, State,
Ibid. 618 ; State v. Kingsley, 39 Iowa,
439 ; State v. Wells, 48 Ibid. 671 ; State
v. Painter, 50 Ibld. 317; State ». Car-
ran, 51 Ibid. 112, -As to comstruction
of testimony. of witness, ses State v,
Haven, 43 Ibid. 181.

Ap already seen, an infani eannot be
brought inote court to prove resem-
Blance to the putative father. Btate =,
Danforth, 48 Towa, 43 ; citing Keniston
v. Rowe, 16 Me. 38; Bisk ». Btate, 19
Ind. 152. See Whart, Crim. Ev. §
313.

‘Where, on the trial of an indictment
under the New York act, the prosecu-
triz testifiee to the promise, inter-
course, and other facie esgential 1o
constitute the offence, and other testi-
mony tending to support her on auch
pointe is given, whether or not she is
anfficiently snppoerted to justify & con-
viction i3 a question for the jury.
Crandall v. People, 2 Lansing, 309;

Tape.

Boywa v. Perple, 55 N. Y. 644, As to

-oross-examination, -seé -Armstrong v,

People, 70 N. Y. 138, .

% Zabriskie v. Sta.te,43 N. T L. 640 ;
Rice v, Com,, 100 Pann. St. 28 ; State-
v. Bmith, 54 lowa, 743 ; see State ».
Gades, 27 Minn. 52. In Rice v, Com.,
102 Penn. St. 408, it ‘was beld that
mere social attentions de not constitnte

-guch corroboration.

" Rice v.. Com.; 100 Penn, 8t. 28.

1 Hopper v. Siate, 54 Ga. 389, And
go of adultery in Georgia. Wood o,
State, 48 Ibid. 192 ; and see Whart. Cr.
Pl. & Pr. §§ 736 et seq.; Nickelson v.
Com., 31 Penn. St. 390; Rice ». Com.,
102 Penn. 8t. 408, .

5 Bee Btate v. Bierce, 27 Conn. 319 ;
Dinkey .v. Com., 17 Penn. Bt. 126;
Nicholson ». Com., ut supra. .

& Nicholson ». Com., 91 Penn. St.
$90. i

T R. v. Barreit, ¢ C. & P. 387.

B State v. Lewis, 48 JTowa, B673;
Croghan ». State, 22 Wis. 444;
Whatt. Cr. P1. & Pr. § 404, '

¥ Supra, §§ HTE, 1344, 1746.

1® Peopls ». Royal, 53 Cal. 62.
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§ 1765. In some States statutes have been adopted making it
“ Enticing” indictable to entice unmarried women from their homes for
forprostita. the purpose of prostitution. In such prosecutions it is

tion & dis-

tinet not necessary to show that there was a final and perma-

offence.

ment departure from the parent’s home. The fact of

prostifution is to be inferred from all the circumstances of the case.
The burden is on the prosecution to prove the chasgtity of the
woman, when this is a statatory prerequisite to the prosecution.?

The federal statate prohibiting importation of women for prosti-
tution applies to importation from all foreign lands.*

1 Slocum v, People, 90 I11. 274; see
People v. Carrier, 46 Mich. 442.

Under New York statute, see Beyer
w. People, 86 N. Y. 369 ; Schnicker v.
Paople, 88 Tbid, 192.

Under the Tennesses statute for tak-
ing 2 female from her parents for the
purpose of -prostitution, the girl’s

congent is no defence. ‘Tucker v. State,

8 Lea, 633. Bee Btate’ v. Feasel, T4
Mo, 524. And as to English astatute,
see supra, § 1759, . '
Under the California statate, where
the word used fs ‘*take,” it is
enough i fmproper solicitations are
proved to have been employed. People
v. Marshall, 58 Cal. 386; Psopio v.
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b3
Milne, 60 Tbid. 71 ; People ». Cook, 61
Ibid. 478,

When the term * for the purpose of
prostitution’’ is used in the statute, it
i3 10 be treated as equivalent t0 ‘' mak-
ing a prostitnte.”* Bee State o,

:Stoyell, 8 Me. 24; Com. v. Cook, 12

Mete. 93 ; Carpenter ». People, 8 Barb.
603. See Slocum ».-People, 90 I11. 274,
That the indictment must aver, under
such a statute, ‘“for the purpose of
prestitution’ see Osborn ¢, State, 52
Ind, 526. That the meaning of pros.

-titution i a question of law, see State

v. Bierce, 27 Conn. 319.

%-Com. ». Whitaker, 131 Masg, 224,
Supra, § 1757,

% Com. v. Johnson, 19 Blatch, 257,

CHAP, XXXVL] DUBLLING. 8 1767.

CHAPTER XXXVI,

DUELLING.

I. REQUIRITER OF OFFENCE.

A duel iz a codecerted fight with
deadly weapons for satisfaction
of hogor, § 1767.

Sending  challenge is a misde-
meanor at common law, § 1768,

By statute specific penalties are
inflicied, § 1769 _

The combat must be premedi-
tated, § 1770.

Deadly weapons must be intended,
§ 1771, :

Challenge muet bo for satisfaction
of honor, § 1772

Personz provoking challenge are
" indictable at common law, §
1773,
. No defence that duel was to be
fought extra-territorially, § 1774,
All econcerned are principals, §
17714 &
II. INDIOTMENT. :
Challenge .need not be specially
pleaded, § 1775.
Statute must be followed, § 1776.
1. EvIDENCE,
Challenge may be inferred from
" facts, § 1717-
Admissions of -seconds are evl-.
denee, § 1778, '

I. REQUISITES OF OFFENCE.

§ 1767. A DUEL is a concerted fight between two persoms, with

deadly weapons, the object of which is claimed to be the

gatisfaction of wounded honor.!

. Duel iz a
To the Romans and coucerted
deadly fight

Greeks it was unknown, though with them, as with the for the
Jews, the usage existed of committing the settlement of satisfaction
national or tribal quarrels to two champions who were to

of honor,

decide the guestion in a single fight. To such encounters, as well as
to the fights of voluntary champions in public games, the ordinary
laws of homicide did not apply: * Quia gloriae causa et virtatis,
non iniurise causa videtur damnam datum.” But this was because
such contests were engaged in for public purposes and under public

1 The English Draft Code of 1879
containg the following :—

“*Every one shzll be gnilty of an
indietable offence, and shall be liable
upon conviction thereof to one year’s
jmprisonment with hard labor, who

challenges, or knowingly carries any
challenge, to -or endeavors by any
means to provoke any person to fght
& duel, or endeavors to provoke any
person to challenge any other person
to fight a duel.”’
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§ 1769.3 CRIMES, [BOOK 1L

sanction. There ean be no question that if two individuals, to
redress, private wrongs or insults, had coolly agreed to fight with
deadly weapons, the death of either party, had it resulted, would
have been considered murder.

§ 1768. Duels, in their modern sense, took thelr origin from
the chivalric idea inherent in feudalism; an jdea which treated
knightty honor as a quality so delicate and precions that an insult
to it could only be satisfied by an appeal to arms. Naturally,
therefore, the feudal jurisprudence treated duelling with indulgence ;
and hence when we search the old English common law, the only
utterances on this point that we can find are ambiguous or apologetic.

The canon law, however, spoke with unequivocal sternness. To.

that Taw there was no distinction between gentle and simple, between
knight and serf; and the condemmation it pronounced on the serf
who killed another serf in a vulgar but premeditated fight, it pro-
nounced on the knight who killed another knight in a duel conducted
according to all the rules of chivalry: ¢ Detestabilis duelloram
usus, fabricante diaholo introduetas, et cruenta corporum morte ani.
marum etiam perniciem lucretur.”! Gradually this principle worked
itself from the Buglish ecclesiastical to the English com-
fﬁ:ﬂl‘:lgge mon law conrts, till the doctrine was reached, that to
amisde-  gend a challenge is a misdemeanor at common law, even
tommon though- the challenge be declined ;* and, as already ex-
* o pressed, that killing in a duel is murder, and that all per-
BQns engaged ih pieparing the duel, if assisting’ at thé death are
principals, if absent, accessaries before the faet.?
§1769 Bat " thig v1ew, as already seen;*it has been found im-
practicable to carry into uniform practice, ¢ven where
fg;&”gg““’ death results, and where the party who strikes the fatal
ﬂ;igf blow ig defendant. Still greater is the diffiealty when
the aeconda are on trial, or when t.he result was riot fata.l

1 Acta conc. Trid. 1562 Decret de ma.der,, who seeks to examme_ tha lus-
reform. cap. xix. This 13 but a con- tfory of the law in this connection, will

densation of the old canon law.

* R. » Langley, 2 Ld. Raymond,
1028 ; B, v. Phillips, 6 East, 464: B,
v Young, 8 C. & P. 644, Bes Duel
Cases, 2How. St. Tr. 1033, 1047, Bmith
v. Btate, 1 Btew. 508 ; Sta.tev Perldns,
& Blackf. 20.

1 Bes supra, § 215. The curions
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find materials in Quintus, Diss, de

Duello, ote., Groning, 1830; Gneist, ~

dér Zweika.mPf 1848 ; Pujos, ﬁssm
sar ‘la Repression dn Duel, Paris;
1863; Sabine’s’ Notes on Duels and
Duelling, 1860. - :

t Supra, § 482,

CHAP, XXXVI.] | DUELLING. [§ 1771,

Hence a series of statutes have been passed, assigning specific and
graduated punishmenfs to those sending challePges, and those con.
cerned in arranging or abetting duels. It is with these sftatnbes we
have at present to do, touching only on ceriain generic features
which are common to all.

§ 1770. We must distingnish between the duel and the rencontre,
wlnch is a sudden fight, springing up when the parties .
are in hot blood, and when there is no time to cool be- | 1° %
tween the provocation and the summons to fight and the be  pramedl-
fight itself. Henge the statutes against challenges, con-
strued strictly, do not apply to fights demanded n hot blood bya
party or his friends. Such demands are governed by the .n}les ?f
the common law, as defined in riotous homicide, or homxcide- in
sadden quarrels.! And if no physical injuries. ensue, the partic:-
pants are indictable for afirays or attempts. -

§ 1771. Challenges to fight with weapons not deadly, e. g., with
fists, do not come under the duelling statutes, though. .
indictable at common law as attempts, or a8 breaches of - Deacly
the public peace ;* and so where a challenge is .int.ended. st e
as a joke, or where the weapons to be used ave intended
by the challenging party to be harmless, and are so known to the
other parties.® Yat if the principals intend to use deadly weapons,
it is no  defence that the pistols are by a subseguent trick of the
geconds, unknown to the principals, loaded only with blank cart-
ridges.* But it is not requisite, to constitute the offence, that any
special weapons should be used. Hence under this head may be
classed what 3 German expositor® styles the * Amerikanische Duell,”
5. e., a drawing lots as to which of two pariies shall dle, a8 A Batis-
faction to the wounded honor of one of them.

So far as congcerns the challenge, it is no matter in what terms it
is couched. If it be an invitation to fight with deadly weapons,
the case is covered by the statute, no matter how artful may be the
dlsgmse 8 a :

1 Sﬁq;ra,‘§§. 306, 455, % Com., v. Hart, 6 J. J, Marsh, 118,
* Com. ». Whitehead, 2 Bost. Law 1 See supro, §§ 173 et seq.
Rep. 148 ; Btate ». Farrier, 1 Hawks, * Holzendorff®s Encye. ii. 721. )
487 ; State v, Taylor, 3 Brev. 243. See ¢ Infra, § 1777; State v. Perkms, 8_
Aulger v. People, 34 I1i, 486 ; Com. v. DBlackf. 20; Com.v. Hart, 6J.J. Mmhu :
Tibbs, 1 Dana, 524. : 119 ; Com. r. Tibbs, '}.Dana, 5245 Cﬂm-
: h3 ’
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§ 1772. Suppose, in a foundering boat, a passenger proposes that

lots should be drawn a8 to who should be cast overboard;

ohellenge in order to lighten the boat? This would not be a

satisfuction c’hs:llenge under the duelling statutes, and it might be

claimed to be excusable at common law.! But the term

“honor,” even when used in statutes, must not be construed too

scantily. Wherever one man, except under legal neeessity, chal-

lenges -another to single combat with deadly weapons, to redress
any injury, real or fancied, to self, there the case is met.

§ 1773. A duellist, desiring himself to escape the penalties of
Persous  he statutes, who succeeds by skilful ingults in provoking

provoking
chillengo

another to challenge him, may be responsible at common

arc Indiet-  Jaw, It would be a gross injustice in such & case to

ablo at

common  punish the challenger, who is really the assailed party,

law.

and to let the challenged party, who is reallv the -assail-

ant, go free.. Under the. statutes, the latter may not be reached ;2
but the common law here, as- elsewhers, penetrates to the merits,

and holds that he who thas des;gnedly provokea a challenge 15 gmlty.

of an mdlctable oﬁence.

v. Pope, 3 Ihld. 413 Stpta LN Fau'ner,
1 Hawks, 487 ; State 7 Taylor, 3 Brev.
243 ; Herriott v./State, d MtMoll, 126
Ivey v. Btate 12 'Ala. 276

U Supro, 895, :

2 Com. v. “Tibbs, I,Dapa, 524.

] Supra, § 179 ; 1 Gabbett Crim. Law,
66; T Hawk. P. C. gs. 18, 19; 1 Dea-
con” Crim. Law, 218 ; Boothby Ciim,
Tivw (ed. :1854), £0.. See R. v. Riee, 3
East, 681; R. v. Phillips, 6 Tbid. 464
R. v. Cnddy, 1 C. & K. 210; R. ».
Young, 8 C. & P. 644; Btate ». Farner,
1 Hawks. 487 ; State ». Taylor, I Conat,
Bep. 107; 3.Brev. 243, That all con-
cerned are liable, see casgs just oited,
and see Com. v, Lambert, 9 Leigh. 603;
Cullen v. Com., 24 Grat. 624,

“Challenges to break the peace by
fighting,’’ saysz Mr. Talfourd, in his
edition of Dickinson’s Quarter Bes-
siong {p. 325), * are indictable as mis-
demeanors, as well in those wha send,
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as those who knowingly oarry, them.
Upon the same principle, employing
words or writings for the purpose of
proveking another to send a challenga,
where the téndency is direct. and mani-

- fest, is eqnally indietable, even though

the preveeation shonld fail in its ob.
jeet, And no pranons m:lsoonduct on
the part of the individual challenped
or provoked will form & defance against
such indictment, so as.to entitle the
defendant to an a.eqmttal although it
will weigh with the court in determin-
ing the sentence. Where, indeed, a
party challenged appliea to the Court
of Quesn’s Benoh for & criminal infor-
mation, that extracrdinary remedy will

"mot be granted; if he shall appear to

have given provooation to his adver-
aary, but he will be left to indict at the
assizes or session. The' punmhmemt
on cofiviction, is fine or imprisonment,

or both, -at the digeretion of the edurt.””

CHAP, XXXVL] | DUELLING. %1775,

§,1774. Where a challenge is given in one State to fight a duel
in another State, the offence of challenging is continuous, No defense
and may be tried in either jurisdiction ;' though if the that ducits
challenge be in writing, it may be expedient, in-the }3“";“ ex-
jurisdiction of consummation, to charge the offence ag an f_jr:‘-lt;rritﬂ-
oral renewal. Clearly a challenge to-fight in another
State is penally cognizable in the State in which the challenge is
issued.? Nor is it necessary to prove that the challenge ever reached
its destination.?

§ 1774 a. All who are concerned in a duel are: respon Al con-

_gible under the limitations. heretofore stated as applying cerned are

.. responsi-
to principal and accessary.® - _ . ble.

II. INDIOTMENT.

§ 1775.- A wriiten letter, if merely the inducement or introduc-
tion to an oral communication, conveying a challenge,
need not be set forth, Thus where T., in. a letter to N.,. Sf?ﬁl f.ﬁﬁe
used expressions implying a challenge, and by a post- iUl
script referred N., the challenged party, to one . (the -
bearer of the letter), if any further arrangements were necessary, -
it was held that the letter was only evidence of the challenge, and
need not be specially pleaded ; and that N. might give testimony.
of the conversation between IL., the bearer of the letter, and him.
self. Even when a statute makes gending a challenge indictable, it
has been held not necessary to set out a copy of the challenge
and if an attempt be made to set out in the indictment a copy, and
it varies slightly from the original, as by the addition or omission
of a letter, no way altering -the sense, it has been said that such
variance after verdict is cured.” To set forth the substance, when
the ehallenge is partly oral, is enough.? -

! oo supra, § 288.. Leigh, 603. As to surgeons, seo Cullon

? R. v. Williams, 2 Camp. 508§ ; State
v. Taylor, 3 Brev. 243; 1 Tr. Const.
Rep. 107; Harris ». State, 68 Ga. 332,
State v. Farrier, 1 Hawks, 487. See
Ivey v, State, 12 Ala. 274,

- R. . Williams, supra.

¢ Supra, §§ 215, 482; R. ». Tayler,

L. K. 2 . C. 147; Com. », Lambert, §

v. Com., 24 Grat. 624,

& State v. Taylor ut supra.

§ Brewn . Com., 2 Va. Cas, 516.

T State ». Farrier, 1 Hawks, 487.
See Heffren v, Com., 4 Met. (K¥.} 5;
Ivey v. Btate, 12 Ala. 276; Com. ».
Tibbs, 1 Dana, 524,

§ Ivey v. State, 12 Ala. 276,
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§ 1776. Where a statute makes it a misdemeanor to challenge

Btatute

another, the indictment must charge that the defendant

mustbe  challenged; it is not enough that he wrote, sent, and

followed.

offered a paper he intended as a challenge.!

Expressing a readiness to accept a challenge does not amount to

challenging under the statute.?

IIi. EVIDENCE.

§ 1777. No set phrase is necessary to constitute a challenge to

fight with deadly weapons,® nor is a writing necessary.*

Chall

may be T The note or letter sent by one party to the other, and

forred from parol testimony in explanation, are admissible as evi-
dence.?

The jury is to decide, under advice of the court, whether, from
all the circumstances, there has been & challenge within the statute.

§ 1778, Concert being proved, it need scarcely be

- Admissions ) " s
:{e@&onds added ‘that the admissions of a second are evidence
dence, against the prineipal ; aud vice versa.?

! State v. Gibbons, 1 South, 40,

'# Com. v. Tibbs, 1 Dana, 524,

An indietment nnder the Massachu»
setts Btat. 184%, 6. 49,5 1, is sufftcient,
which alleges that the defendant, at a
time and place named, ““by and in
pursuance of & previons appointment
and arrangement made to mect and

sugage in 8 fight with another person,

to wit, with one J. 8., did meet and
engage in a fight with the gaid J. 8.,
without further echarging what previ-
ous appointment or arrangement was
mads, or when or where, or by whom,
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or further setting ont the defendant’s
mcts. Com. v. Welsh, T Gray, 324.
* Bee for cases supra, § 1771,

* 4 State v, Perkins, 6 Blackf. 20, Su-

pra, § 1776,

& Supra, § 1775; R.. v. England, 2
Loach, 767.

% Com. ». Hart, 8 J. J. Marsh, 119;
State v. Strickland, 2 N, & MeC. 181 ;
Horriott v. Btate, 1 MeMnll. 126 ; Gor-
don », Btate, 4 Mo. 375. ’

7 State ». Dupont, 2 McCord, 334;
Whart. Orim. Ev. § 698.

PART IV.
OFFENCES AGAINST GOVERNMENT.

———

CHAPTER XXXVIL

- TREABON.

I. TrEAsoN AGAINST THE UFITED
STATES.

CONSTFTUTION AND STATUTES,
& 1782, )

Constitutional and statutory defi-
nition of treazon, § 1782,

Punishment, § 1788.

Misprision, § 1784.

Seditious sonspiracy, § 1785,

Enlisting persons to scrve agginst
. 8., § 1786.

Offence of persons so enlisted, §
787,

Aiding in rebellion, § 1788, -

Corresponding with foreign gov-
ernment, § 1789,

Jupicsat, RoLiRes,
Treagon conslste in levying war or
) in pdbering to enemies, § 1790,
1, Lewying War.

Term to be accepted in its prior
Jjudieial meaning, § 1781,

A1l concerned in levying war are
principals, § 1792,

But there musi be an overt act of
war, § 1793,

Number engaged i not material,
§ 1704,

Direct levying of war is attack on
government forces or ports, §
1795,

Constryctive ts where it is intended
to effeet change In government
by force, § 1796,

But war to effect private ends is
not trexson, § 1707,

YOoL. II,—36

- Not necessary to tresson that a
batile should be fought, § 1798.
- Belligerent insurgents are not in-
dictable for treason, § 1799,
Belligerent rights do not protect
lllegitimate warfare, § 15300,
2. Adkering to Xnemies of ihe United
States,
This elause does not cover afd or
eympathy g'lveu to a rebellion,
§ 1801, .
COtherwise as to sicl givern to lmatile
foreign Btate, §-1802.
Ohedience to de facto govemmaent
is a defence, § 1803,
80 of ecoercion, § 1803 4,
Home goverement may punish sub-
jeets for political offences s.hroaﬂ,
§ 1804,
Aud so for intra~-territorial oifences
by allens, § 1805.
3. Indictment.
Overt acta must be 1aid in indiet-
ment, § 1806.
4. Ewidence.
Confederacy must be proved, §
1807,
Musat be two withesses to one overt
act, § 1808,
Confessione admiesible aa corrobo-
rations, § 1809.
Place of overt act has jurisdiction,
§ 1810. _
No defence that defendant be-
leved he was exerclsing aright,.

§ 1811,
s61



§ 1783.] _ CRIMES, [BOOK 1L
II. TREASON AGATNST THE PARTICULAR Otherwise when U. 8. interposes,
SraTEs. : § 1816.
fuch treason is an offence at com- Is not absorbed in tmason agamst
mon law, § 1812, U. 8., § 1817,
Doss not necessarily include trea- Coverz cases of open attacke on
son against the U. 8., § 15813, State government, § 1818,
But does include all treason against Analogies from foreign jurispru-
govarnment except such as is " dences, § 1819.

simed at U. 3., § 1815,

I. TREABON AGAINST THE UNITED STATES.

CONSTITUTION AND BTATUTES.

§ 1782. “ TreASON against the United States shall consist only

- in levying war against them, or in adhering to their
reasom.

Defiition  enemies, giving them aid and comfort.) No person shall

- andproof e convieted of treason waless on the testimony of two

witnesses to the same overt act, or on confession in open court.”’?

“ Every person owing allegiance® to the United States, who
levies war againet them, or adheres to their enemwiés, giving them
ald and comfort within the United States or elsewhere, is guilty of
treason.”4.

§ 1783. “ Every person guilty of treason shall suffer death; or,
Punish- at the discretion of the court, shall be imprisoned at hard
mest- - labor for not less than five years, and fined not less than
ten thousand dollars, to be levied and collected out of any or all of
his property, real and personal, of which he was the owner at the
time of committing such treason, any sale or conveyance to the con-
trary notwithstanding ; and every person 80 convicted of treason
. shall, moreover, be incapable of holding any office urder the United
States.”’s

1 A rebel, being a citizen of the (U. 8. Cir. Ct. Cal. 1863_;.Fie1d and
United States, cannot bo viewed az an Hoffman, JI.). See infrg, § 1795.
enomy under the Coustitution of the 8 Comst. T. S. art. 8, § 3, cl. 1.
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§ 1784. « Every person owing allegiance to the United Siates,
having knowledge of the commission of any treason
against them, who conceals, and does not as soon as may
be disclose and make known the same to the President, or to some
judge of the United States, or to the.governor, or to some judge or
justice of a particular State, is guilty of misprision of treason, and
shall be imprisioned not more than seven years, and fined not more
than one thonsand dollars.”?

§ 1785. «If two or more persons in any State or ter_ritory eon-
spire to overthrow, put down, or to destroy by force, sgeaitious
the government of the United States, or to levy war conspiracy.
against them, or to oppose by force the authority thereof; or by
force to prevent, hinder, or delay the execution of any law of the
United States ; or by force to seize, take, or possess any property
of the United States, contrary to the suthority thereof; each of
them ghall be punished by a fine not less than five hundred dollars
and not more than five thousand dollars, or by imprisonment with
or without hard labor, for a period notless than six ‘months nor
greater than six years, or by both such fine and imprisonment.”$:

§ 1786. * Every person who recruits soldiers or sailors within
the United States, to engage in armed hostility against
the same, or who opens within the United States a IE;E",];;E:%‘,
recruiting station for the enlistmont of such soldiers or serve

e . against the
gailorg, to serve in any manner in armed hostility against Daited
the United States, shall be fined a sum not less than two )
hundred dellare nor more than one thousand dollars, and imprisoned
not less than one year nor more than five years.’’

§ 1787. < Every soldier or sailor enlisted or engaged within the
United States, with intent to serve in armed hostility
) Puanish-
against tbe same, shall be punished by a fine of one ‘ment of

hundred dollars, and by imprisonment not less than one [23%e50

Misprision,

United Btatez; and henes a convie-
tion of treasen, in promoting s rebel-
lion, cannot, it has been held, be sns-

tained under that branch of the eon- -

stitutional definition which includes
*‘ adhering to their ‘ememies, glving
them aid and comfort.” But sucha
rebel may be convieted under the
phrage relating {o “*levying war.” U.
8. ». Greathonmse, 2 Abb. U, 8, 364
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¥ Ag to allegianoe, ses swpra, § 282 ;
Sprague, J., 23 Law Bep, 7‘)5 U. 8. u
Villato, 2 Dall 370. :

+ Rev, Btat. § 5331, - B

Mombers of Congress guilty of trea-
son are liable to arveat., Coust. art. 1,
9 6.

§ Rev. Stat. § 5332.

The questions of confiseation, mndé‘r
this statute, are discnased in Miller ».

nor more than three years.’’

0. 8., 11 Wall, 268; Bemmes », [, .,
91 U. 8. 21; Wallack v. Van Riswick,
92 Thid. 202 ; Windzor v». McVeigh, 93
Ibid. 274.

1 Rev. Stat. § 5333,

As to misprision, see U. B. v, Wilt-
berger, 5 Wheat. 76; Confiscation

Cases, 1 Woods, 2213 T. B. ». Tract of
Land, I'bid, 475. )

2. Rev. Stat. § 5336.

Sen Rev, Stat. §§ 5518, 5520; Lange,
ex parte, 18 Wall. 163. For revenuecaaeh
under thig statute, see supra, § 1372-

? Rev. Stat. § 5337.

¢ Rev. Stat. § 5338.
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§ 1788. « Every person who incites, sets on foot, assists, or
engages in any rebellion or insurrection against the
fe{f“ufo;‘f futhority of the United States, or the laws thereof, or

gives aid or comfort thereto, shall be punished by im-

priconment of not more than ten years, or by a fine of notmore than
ten thousand doilars, or by both of said punishments, and shall more-
over be incapable of holding any office under the United States.”™
§ 1789. The Aet of January 80, 1799, § 1,2 makes it an indict-
Corres. able offence for a citizen of the United States to corres-

ponding pond with foreign governments, with intent to influence
r-

eign gov-  their controversies with the United States, or to defeat

eraments.

the measures of the government of the United States,
and to aid and abet such correspondence. This, however, is not to
prohibit application for redress of injuries.? :
§ 1790. By the definition of treason in the Constitution, it is
. limited, a8 will be perceived, in the first place, to the
Treason . o . :
conslstsin  levying of war against the United States;-and secondly,
leylog  to adhering to the enemies of the United States, giving
adheringto them aid and comfort.*

enemies.
- i. Levying War.

§ 1791, < The term,” gaid Marshall, C, J., in Burr’s Case, “is
not the first time applied to treason by the Conatitution

E:;mw- of the United States. Itis atechnicalterm. Itis used

_m“’;ﬂgr in a very old statute of that country whose language is
jodicial our langnage, and whose lawe form the substretum of

WS gur laws. It is searcely conceivable that the term was

1 Rev, Btat. 1878, § 5334, _ highest of crimes known to the State.’”
This section repeals the prior acts on _ Field and Hoffman, JJ. Chapmai’s

the same topie, only ao far as concerns
the punighment impoged; and after
its passage, the death penalty cannof
..be inflicted on these convicted of en-
gaging In rebellion. ¢ The defendants
are therefore, in fact, on trial, for trea-
gon ; and they have had all the pro-
- tection and privilegez allowed to par-
ties accnsed of treason, without heing
liable, in case of comvietiom, to the
penalty which all other eivilized
nationg have awarded to this, the
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Case, San Pranciseo, 1863,
% Bright. Dig. 203, avd foond i a

" condensed shape in Rev. Stat, U. 5. §

5335, _ _

3 This gtatute has been discussed in
a prior chapter. S@gpm, 6 274,
284 n. _— . -

4 2 Federalist, No.- 43 ; 4 Tucker's
Black. App. 12; Charge of Jddge
Wilaon, T Carey’s Am, Mogeum, 40; 3
Story’s Comst. Law, § 1794; Charge
on Law of Tresson, 1 Story R. 614, -
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‘not employed by the framers of our Constitution in the sense which

has been affixed to it by those from whom we borrowed it. So far
g8 the meaning of any terms, particularly terms of art, i3 com-
pletely ascertained, those by whom they are employed must be
conaidered as employing them in their ascertained meaning, unless
the contrary is proved by the context. It is said this meaning is
to be collected only from adjudged cases. But this position cannot
be conceded to the extent in which it is laid down. The superior
anthority of sdjudged eases will never be controverted. But those
cclebrated elementary writers who have stated the principles of the

aw, whose statements have received the common approbation of

legal men, are not to be disregarded. Principles laid down by such
writers as Coke, Hale, Foster, and Blackstone, are not lighily to be
rejected. These books are in the hands of every student. Legal
opinions are formed upon them, and those opinions are afterwards
carried to the bar, the bench, and the legisiature. In the exposition
of terms, therefore, used in the: instruments of the present day the
definitions and the diota of these authors, if not contradicted by
adjudications, and if compatible with the words of the statute, are
entitled to much respect.”! ' '

Yet there is & limitation in these expressions which does not at
first sight appear. The oid meaning of: terms, when used in & new
constitation or statute, is to be received when ¢compatible with -
the words of the statute.’’ IFf the statnte itself, in its context,
make that allowable which by the old terms was penal, thon the
old judicial definitions are to be accepted only so far as they apply
to that portion of the subject which remains penal. Hence, from
the old English definition of « levying war,” we must strike out all
that relates fo offences directed against the sovereign individually ;
and all, as will presently be seen, that relates to the resistance to
laws o far a8 such resistance is not aimed at the overthrow of the
government. On the other hand, the old Timitations requiring mili-
tary array are no longer requisite, pince it may be as much treasen
for a fow persons to attempt to destroy by dynamite public buildings
with their occupants as to bombard such buildings in battle.*

1 2 Barr’s Trisl, 401 ; 4 Cranch, 470. be something which came within the
8ee U, B. v. Fries, C. C., April, 1800— fair construction of the words *levy-
Pamph.; Whart. St, Tr. 656. ing war' to mske out the indictrient

*In R. ». Gallagher, London Law against the prisoners. They mist be
Times, June 16, 1883, p. 188, Lord proved to have been guilty of some-
Coleridge, C. J., said: *There must thing which, withont violence of lan-
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§ 1792, To levy war, war is essential; but if there be an overt
Alleon. 30t of war, then all parties coniributing to the common
corted i design, of - which such overt act is part execution, are
making
warare  responsible as principals.

Principale. i« Taken most literally,” said Marshall, C. J., in the

Burr trial, ¢ the words. ‘levying of war’ are perhaps of the 8ame

import with the words raising or creating war; buf as those who
Jjoia after the commencement are . equally the objects of punish-
ment, there would be probably a general admission that the terms
alse comprehended ‘making war; or earrying on war, In the con-

struction which courts would be required to give these words, it. 18

not improbable that those who should raise, create, make, or oarry
on war, might be comprehended The various acts which would be
considered as coming within the term would be settled by a course
of decisions ; and it wounld be affirming boldly to say, that those
only who actually constitate & portion of the military force appear-
ing in arms could be considered as levying war. There is no diff-
culty in affirming that there must be a war, or the erime of levying
it cannot exist; but there would often be considerable difficulty in
affirming that & particular act did or did pot involve the person
committing it in the gnilt and in the fact of levying war. If, for
example, an army should be actually raised for the avowed purpose
of carrymg OR 20 OPEN War agamst the United States, and aubvert-

CHAP. XXXVIL] TREASON. (§:¥794.

ing their government; the point must be weighed veq-deliny,
before a judge would venture to decide that an overt act of levying
war had noi been committed by & conimissary of purchases, who
never saw the army, but who, knowing its object and leaguing
himeelf with the rebels, supplied that army with provisions; or
byi-a reeruiting officer, holding & comuission in the rebel gervice,

‘who, though never in camp, executed the particular duty assigned

tohim.”!  And at common law in treason all accessaries before the -
fact are principals.?

§ 1798, All conspirators in treason, therefore, . are responmble
as principals? and hence are generally responmblg for But there
every overt act. But there must be an overt act of must be an
war, to coustitute such a levying war as to involve the ovrvacte
parties in the guilt of principals. A mere counselling
of an armed resistance to government, when wer has not ensued,
in execution of such - counsel, eannot be regarded as treason.’ To
this extent, therefore, must we regard the doctrine that in treason
all are principals, and that such persons are, therefore, guilty of
treason, as not sanctioned by the Constitution of the United States.®
Hence mere counsellors of armed resistance to the government are
nod pnncipals in treason, unless a war results; and eved in-case of
war_ ensuing, while they may be guilty of a seditious conspiraey for
instigating it, they are not guilty of ireason, unless the war stand -

age wonld come within the wqrd.s
‘levying war.’ The ‘levying of war’
were words' gemeral snd descriptive.
It iwas obvions that war might be lovied
in very different ways and by very
different means in different ages of the
world. And the judges had never zt-
tempted to say that there eould not be
- adevying of war in any other way than
in the way brought befors them in
earlier’ times. They had never pro-

Tesged or aitempted to give any ex- -

hanstive definition, or say that there
were certain modes in which the words

of the statnte shonld be interpreted or’

that ‘these were the only fashions of

making war.” He was of oplnion that

it was enongh to asy in the present

case, If the jury should be of epinjon

that the prisoners or any of them had

agreed among themselvea that some
566

one of them should destroy the prop-
erty of the Crown, or destroy or en-
danger the lives of Her Majeity’s sub.
Jjeets by explesive materiales such as it
was suggested had been made use of,
and if they were further of opinion
that sach acts had been mede out, then
the prisoners were giilty of iresson-
felony within the meaning of the Act.
He agreed that they were thrown back
to the words of the earlier statite, but
they must ‘réeelve a roasomable inter:

pretation. A ho had suggested in the -
courae of the argument, if three men.

with these explosive materials did the
sgme- sctd with the same objects ax it
reguired 3000 men.t6 do in an earler
period, when it was a Ievying of war,

it seemed to -him ‘that the asti of the
three men to-day were equal[y alevyo -

ing of war,'” -

in direct causal conmection with their counsels.® This position, so
far as conéerns the United States courts, is settled by the fact that
the federal leglslature has made such conspiracies a distinet offence
with a mitigated pepalty. When, however, war results, all con-

gpiring to commit any overt act are guilty of treason, whether pre-

gent or absent at the overt act. 7

§ 1794, Tt is now settled that the number of persons assembled'
is not material ; a.nd that a few may complete the offence ag well as

! 2 Burr's Trial, 401 i 4 Cranch. 470,
Bee supra, §§ 283-7; Fost. 218 ; 1 Hale,

144; Vaunghan's Case, 580; § Bt. Tr.

17-39: 2 Salk. 634.

2 Supre, § 224.

2 2 Burr's Tr. w supra; supra, §§
'924, 287 ; Whart. Confl. of L. §§ 902
30. .
+ See remarks of Sprsgue, J., 23
Bogton Law Rep. 705. .

8 Supra, § 224. This is clearly the

effoct of the argnment of Marshali, c.
J., in Burr’s Case. :

¢ Supra, § 153.

7 Whart. Confl. of L. §§ 902~30
Serg. on Const. ¢. 32; Bollman, ez
porte, 4 Cranch, 756; 0. B, v. Great-.
house, 2 Abb. U. 8. 364; People i
Lynch, 11 Johns, 553, Bee, on this:
point, Act of March 2, 1867, .Supra, §°

1356.
567
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a thousand,! when the means adopted by the few (e. g., dynamite
- applied-ta public buildings cocupied by officers of state)

Ngmbar
ergugéa - - are intended.to break up the government, and are such as,
Hﬁ_m“ " ifisocesssful, bo. paralyze for a time its action.? But mere’

sudden unpremeditated violence, by a few individuals,

oneven by a riotous mob, is not ¢ war,” I;hough it may amount to '

a agidilious conspiracy under the statute.’
=§1795 Levying - of war, accordmg to the old dlatmctaon, is
Devost direct when the war is levied directly against the

lewying of  government with intent to overthrow it;* such for in-
sitack on stance, a8 attacking the government’s forces, holding
ernment’s  BEAINAL it any of its foris® or ships, or assaulting the same,

forts, . or delivering them up to rebels through treachery.?
- § 1796, Constructive lovying of -war, by the old
gggﬁitm“" English common law, is where war is levied for the pur-

where ;Ii 1§ pose of producing changes of a public and general nature

to :f;:rin by a__n‘armed force ;7 as where the object iz by force to
govern- obtain the repeal of a statute; to obtain the redress of
fcntby  any public grievance, real or pretended ;? to throw down

- all inclosures, pull down all bawdy-houses, open all
prisons, or- attempt any general work of destruction; to expel all
strangers, or to .enhance- the price of wages generally.® In this
country this view, so far a8 concerns resistance to statutes, was at
first, aocepted and it was héld that, while to conspire to resist or
oppose the exeention of any statute of the United States by force is
& high misdemeanor, if the parties proceed to carry such s inten-
tion into execution by force, they are guilty of tremson in levying
‘war,® It was also held that to march in arms, with a force

2 3Inst. 9. . - Gordon’s Case: 21 Ibid. 485, 644; 2

% R. v, Gallagher, cited supre, § 1791. Dong. 590 ; Hardy’s Caso, 24 How. 8t.

'S Supra, § 1785; iifra, § 1797, Bee Ti. 199; Watdon's Case, 32 Thid. 431 ;
R. v. 8ohool, 26 U, Can. §. B. 212, O’Bnen’s Cage, 1 Town St. Tr 469
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marshalled and arrayed, committing acta of violence and devasta-
tion, in order to compel the resignation of a  publiv officer, and
thereby render ineffective an aet of Gongross, is bigh treason.t I T
1851, ‘however, in prosecutions for resisting the Fugitive Slavp
Law, this doctrine was much narrowed ; and. it was virtually held
that to make the armed resistance to & publio law treason, the
intention must be to overthrow the government of the United
States.? . And this view is required by the terms of the Constitu-
tion. Breaking down inclosures, or driving off obnoxious persons
of a partieular clags, or resisting a particular municipal statute, may
be acts of flagrant guilt, but no one of them is 1t:self }evymg war

L 1Hale, 131, 133; Sprague, J., 23
Law Rep. 706: R. v. Meany, 10 Cox
C. C. 506, See R. v, Davitt, 11 Thid.
6%6; R. v. Lynch, 26 U. Ga.n Q. B
208.

‘¥17. B. v. Greiner, 24 Law Rep. 92;
4 Phila. 396.

'8 3§ Inst. 10 ; Fost. 219 ; 1 Hale, 325,
326. Bee Norfilk’s Case, 1 How. 8t
Tr. 957 ; Messenger’s Cage, 6 Ibid. 879 ;
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7 Poster, 211,

*'1 Hiwk. e. 17, 8. 25; 1 Hals, 153;
Foster, 211; 2 Inst. 9, 10 R. v. Lord
6. Gordon, 2 Dongl. 590

9 RPoster, 214; 1 Hale, 132; R. .
Bra.dahaw, Poph. 122; R, Messengel‘
Eel. 70,79,

® 0.8 o Fries, €. C. Ap. 1800

Pamph. ; Whart. 8t. Tr. 656 ; USa‘._

Mitchell, 2 Dall. 348; Whart, §t. Tr.

against the Bfate.?

182 ; Bprague, J., 23 Law Rep. 705.

Yet the Act of March 2, 1867, treats

puch executed conspiracy as & misde-
MOADOT.

t 11, 8. o, Vigol, 2 Dall. 346; U. 5. v.
Mitchell, Thid. 348; Whart. 8f. Tr.
182. In this case the indictment.was
for & participation in the excise insur-
rection in Western Pennsylvania in
1794. The following fs part of the
charge of Patterson, J. :—
4t The firgt question to be considered
is, what was the general object of the
insurrection. If its objeot was to sup-
press the excise offices, and to prevent
the execution of an sect of Congress,
by force and intimidatien, the offence
in legal estimation is high treason; it
is an usurpation of the anthority of the
government; it is high tresson by
levying war.” o

2 7. 8. v. Hanway, 2 Wall. Jr. 144;
and charges of Grier and Kane, JJ., as
published in the 6th ed. of this work,
§§ 2726 e seg.; and in § Clark Penn.
L. J. Rep. 55. To the same effect is
the argument of Judge Brackenridge
(Brack. Mise. 49%) and Judge Story
(1 Story B. 614). Infra, § 1815, See
U. 5. v. Hoxis, 1 Paine, 265; 1 B. R.
Curtis’s Life. 174. Whether such
offence ia riot see supra, § 1537,

8 The .federal - statu¥s of 1861-2,
though greatly deficient in perspicuity,
must bp constroed as waking armed
resistance to particular laws mot ires-
son, but s high misdemeanor, punish.
able by fine and imprigonment as there-
in prescribed. Whether these statntes
were meant as substitntes for the Act
of 1790, or aa supplements, the]r do not.
on their face show. The probability ia

. that they were drawn in hasts to meet

particular emergencies of the civil war.
it was felt that 1o hold all persons en-
gaged in countenancing the rebellion
to be guilty of ireasom, and, upon -
prosecution and conviction, to sentence
them fo be hung, would, by making
the crime mnational, prevent it from
being punishable. Hence to the death
penalty was attached an aliernative of
fine and imprisonment; and then cer-
tain forms of modified ireagon were de-
tached from the general citegory, and
made subject o a lighter punishment.
As adding to this confusion may be
noticed the Aet of March 2, 1867, which
deals with oconspiracies against the
government as continuing to be con-
gpiracies {i. e. misdemeanors), even
though followed by overt acts. In
such cases, the act permits the venne
to be laid in any jurisdiction where su
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§ 1797. Tt is in any view now agreed that an armed movement

for the purpose of throwing down the inclosures of a
But war to '

effect pri.  Particular manor, park, or common; or of carrying on a
vate cods  mere quarrel between private persons,! or of delivering

not treason. .
one or more particalar persons out of prison; or, by the-

demonstration of forge, of obtaining a mitigation of the punishment
of such prisoners;* or ‘of holding a house by force against the
sheriff and posse comitatus, is not treason.! The offence must be
a levying war with the intent to overthrow the government as such,
-not merely to resist a particular statute, or to repel a particular
officer.5 .

If in the distinction just taken there be a material modification of
the old English common law, this is to be attributed, not merely to
a more humane criminal poliey, but to 2 more enlightened voncep-
tion of sovereignty. In the old law every administrative act was
the act of the sovereign himself, He was supposed to issue every
law that was uttered, whether it were a Iaw for the maintenance of
his own distinctive authority, or'a law for the collection of revenue,
or & law for the suppression of vagrants, or a law for the preserva.
tion of game. He.was regarded as officially prosent, not merely -
at the head of his:armies, and - at the: sessions of his. courts, where
he was spoken of in‘the old forms as sitting personally, but he was
viewed as ingarnate in his constables and his revenue officers.  Who-
ever resisted any law, no matter how little it concerned the distine-
tive maintenante of sovereignty, resisted the sovereign and was
guilty of treason. Whoever attacked a constable or a tax collector

overt act was performed, and makes

suok congpirator responsible for such

act'whéti it yestlis naturally from the

" conspiraey. All that can now be sald
.on this topic s, that when two or more
statutes cover the same subject matier,

the last in date is to be followed.

* Post. 210; 1 Hale, 131, 133, 149,

* 1'Hale, 134; R. v. Frost, 9 C. & P, -

1] Hale, 146; Rawle on Conatitu-
tion, 305.. . :
¢ Thid." Bec also cases of Philadel-
phis rioters, Whart. on Hom. App.;
infra, § 1815; supra, § 15387,
670

“The expression, to ‘levy war

againgt the queen,’ does not imclude -

any insurrection against any private
person for the. purpose of inflicting
upon him any private wrong, even if

. guoch insurroction i3 condueted in.a

warlike manner.!” fieph.. Dig, O, L.

® Seo'§ 1798, Bir J. F. Stephen’s

Dig. G, L. App. to art, 53, tends to.the -
.samme. conclusion, citing Luders Con~ .
;siderations on the Law ef High Trea-,

801,
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attacked the sovereign, and was also guilty of treason. ]E‘mt:t inde- -
pendently of the fact that offences, widely differing in motl.ve a8
well as in mischief, were thus arbitrarily grouped and subjected-
alike to the most agonizing and far-reaching penalties 'km)w:n to Fhe
la.iv,, it began to be felt that in & constitutional g:ove'rnment, in which
legislation is directed to s vast number of fopics in no way bour.ad-
up with the existence of sovereignty as such, and in which Jegis-
lative. functions are vested in local subordinate sathorities, there.
af_e maﬁy laws in which the idea of sovereignty as such is in no
sense embodied.  No one, for instance, would seriously: contend
that a resistance, however forcible, to laws passed by local {-fub-
ordinate amthorities is to be regarded as prompted by a det.ermma-.
tioﬁ to wage war upon the sovereign ; or that t!ae action of s party
of sportsmen in forcibly resisting a law limiting thfa shootn.ag of
game, or of a party of revellers. in assauiting a polmeman, is an
offence of the same heinousness, and fraught with the -same perils
to the State, as is an armed attempt to. overthrow the commeon-

. supreme government of the land. And even as-to general laws, it

cannot but be felt that there is an increasing tendency to sufoh a
claggification of legislation as will separate statuies dmtmctmely .
relating to government from statutes relating to matfers 8 1o Wh.l(}h
there may be a wide and even a violent difference of opinion ?nt.h- -
out any breach of loyalty to the government as such. Peculiarly
is this the case in those jurisdictions in whick. the common law has
been codified. In such jurisdictions many principles of purely pri-
vate right, with which the sovereign has nothing to do- except: a8
arbiter, have been embodied in ‘statutes ; and to attempt a forcible
resistance to thess statutes would, if the old English rule be carried
out, be treason, - Yet this is no more treason on principle than it
would be treason for a party, without process of law, violently to
assert an unfounded clajim upen another.  To do so may be a riot,
but it is not a treasonable act; for an attempt to abate a supposed
wrong, or to recover a.supposed right, is as c_on?'_istent with the
recognition of a de facto soversign as is the attempt to abate su.ch
wrong or to recover such right by process of law. That part:w_s
should intervene forcibly to arrest the building of & railroad which
they hold to be a nuisance may be a grave offence, though wheth?r
it be so is to be determined by the sovereign acting through his
: 671
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courts, and this principle they may at the time admii? That parties
should resist forcibly an oppressive municipal or state ordinance
which they elaim to be unconstitutional may be also a grave offence ;
‘but this, too, may be in submission to the common Constitution of
the land. It is here that we atrike the definition of loyalty to the
United Btates, and in this way determine what is the disloyalty
which is essential treapon. Loyalty to the United States is loyalty
to the Constitution of the United States. Hence to assault the
President or other high officer, while an indictable offence, is not
treascn, unless if be part of a plan to overthrow the counstitutional
government of the land; nor, unless this plan be formed, and the
offence charged be one of its overt acts, is it treason {o resist by
force the execution of a revenue law, or of a quarantine law, or, as
has- been seen, of a law for the surrender of fugitives. But it is
treason to atiempt by force the overthrow of the Constitution ; and,
consequently, it is treason to attempt by force the overthrow of the
authority of any one of the three. great deparimenta in which the
functions of sovereignty are by the Constitution vested. Hence it
would be treason against :the United States to attempt by force to
overthrow the federal execufive, or the federal legislature, or the
federal judiviary,... But it would not be treason to commit a personal
injury.on’sny particular: executive, or legislator, or judge, or to
resist a decree of court, or.a staiute, or an executive mandate,-mt
essential to:the preservation of sovereignty.?
§ 1798. If the other constituents of treason exist, it.is enough if
Nt noces. an armed force be put in motion. It is not necessary
sary to that a battle should be actually fought. We have seer
1o that mere counselling armed resistance to government is
';:3;1]3 b notindictable as treason, though undonbtedly indictable as
tive treason, so far as it wakes armed resistance to execution of a
special statute, without the design of overthrowing the government,
treason, is now abandoned in the United States; and is made & apecific
offence under distinct legislation, Treason by levying war, therefore,
is now to be viewed as limited to putting in operation an armed force
with the intent to overthrow the government. But while this is the

ctwe, it is mot necessary to constitute treason: that the armed foree -

"1 See supre, §§ 1426, 1540, ) f Hence the prosecation in Guiteall’n

case was properly for murder,

872

-gedition. Ithas also been seen that the doctrine of construe-
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should be.led to actual battle. Recruiting soldiers or sailore to
setvé against the government, being now made an independent: s

‘demeanor, may be no longer prosecuted as treason. Butif the sol.

diérs so recruited be organized into an army—if sailors so enlisted

be Placed on board an armed vessel, fitted with stores and ammu-.

nition—then it is not necessary that a battle should be fought or
even sttempted, when the object is to aid an existing rebellion. 1t

is not mecessary, also, in case of ‘& naval attempt, that the vessel

should even sail. It is enough if the vessel be prepared for hostile
action againgt the government, or. that the army be put in order,
ready 4o march.? -

§1799. Tt has been already stated that when & sovereign recog-
nizes any portion of his insurgent subjects as belligerents, 5.0 0y
he cannot prosecute such subjects for treason, so far as insurbenis
concerns acts done by them in due eourse of war. When able for
belligerency is admitted; his remedy is war according to- freazon..
the rules of civilized military law; and prisoners taken in sucha
contest are to have the immunities of prisoners of war® Yet a
govereign may recoguize certain parts of his territory in o state of
belhgerent insurrection, and as fo other parts refuse such recog-
nition.  If such be the ease, and if an insargent subject intrude
upon the territery not in insurrection, and there commit 1llegal acts,
there such illegal acts may be prosecuted as treason in the civil
courts.® And belligerent rights are not to be extended beyond the
field to which they are limited. Thus, letiers of marque issued by
the late Confederate government were held to constitute no defence,
in the United States courts, to an indictment for an act of treason;
‘'the reason given being that the government of the United States had
not then recognized the Confederate government, or its authority to
issue letters of marque ; though this conclusion is open to grave
doubt.s And when war ceases, and the recogpition of belligerent

L Sea U. B, v. Greathouse, 2 Abb, U. 3684; 4 Bawyer, 457. The defendant,
3. 364; 4 Bawyer, 457. however, in this case took advantage
% Bee §§ 283-7; thongh see comm, of the ammesty ; and the guestion re-
Hammond v, State, 3 Cold. (Tenn.,) 128. ceived no final adjudication. See argn-
‘Compare also the course of the United ment of Nelson, J., on trial of Savannah
States government in refersuce to the Pirates, p. 371. But compare, confra,
Modocs, in 1873. Bee supra, § 890. articles in Atlantic Monthly, Joly and
3 1. 8. v. Greathouse, uf supra. August, 1872, i)y Mr. Bolles, eolicitor
1 T, B. v. Greathouse, 2 Abb. U. 8. of the navy department, giving the
678
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rights to insurgents is withdrawn, then such rights can no longer be
set up by a defendant charged with treason committed subsequent
to such withdrawal. He is no longer to be tried by the rules of
war. Military prosecutions, so far as he is concerned, ¢an no longer
be instituted against him. He can only be proceeded aga.mat by
indictment in the usual mode.!

'§ 1800. Belligerent rights, also, when pleaded in the civil courts
Belligereny 26 @ dofence, cannot be set up to protect acts which are
ggthlf do o.utsida of legitimate warfare. A civil court eanriot con-
lllegitimate vict, it is true, an insurgent for. acts done by him as a
warfare.  member of an army recognized by the State as belliger.
ent. But should sach insurgent, departing from the usages of civil-
ized warfare, engage in private plunder or other outrages, or should
he at sea attempt piracy, then his belligerent rights are no defence.
““Jede gewaltthitige Handlung aber,” says Berner, one of the most
authoritative of jurists,? afier affirming unequivocally the exemption
of belligerent insurgents from liability to the civil courts for military
acts, * welche die Grenzen des Kriegsrechtes iiberschreitet, ist alg
gemeines Verbrechen: sufsufassen.””  In other words, outrages by
belligerent insurgents which overstep the limits of military law, are
to be treated as. ordinary crimes. This was the rule adopted by the
German governments after the insurrection of 1848. It is substan-
tially that whick may be extracted from the rulings of our own
eourt.s in relation to the late civil war.

9. Adkeﬂng to the Emnemies of the United States ;- gwmg tkem
: Aid and Comfort.

§ 1801. Alt.hough rebels engaged in an armed insurrection against
Clatsodoss the .Umted States are guiléy of treason in lovying war
not cover  against the government, yet they eanmot be convicted of

T' & - - L) y . * . .
-;:‘lﬂ;’y given * adhering to the enemies” of the United Statés; unless
Top re- they unite with and sustain a hostile foreign power, A

citizen of the United States engaged in rebellion is a
subject gtill, and not an “enemy,” in the sense in which the térm is
osed in the Coustitution. For this view there are two reasons:

reawons for not prosecnting Sewnmes. feries, sae Jofferson Davis’s Case, Chase,
That the anthority of ‘the Confederate 15; Shortridge v. Maeon, Thid. 136.
‘government, a8 such, aside from the ! See Milligan, ex porte, 4 Wall, 3.
recognition of belligerency, was no de- 2 Lehrbuéh, ete., 1871, p. 513,
574 '
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First, to treat subjects as ¢ enemies” (3. ¢., powers warring ab extrg
on the State), is to recognize their independence. . Secondly, ac-
cepting the term “ enemy’’ in the Constitution as judicially construed
in the English courts, we must confine the term to foreign hostile
States. To this it may be added that to treat individual rebels as
“ enemies’’ of the United States, and to make any aid or comfort
to such individuals treason, would be, in case of widespread revolts,
to destroy the distinctive heinousness of true treason, by involving
in it, not merely those who levy war on the State, but the whole
eommunity which they may temporarily control or influence.!
From the Roman law some instruction on this point may be drawn.
The crimen majesiatis was complete when a citizen stirred up a for-
eign war against Rome ;> or when he gave aid or information to a

foreign power waging war against the republic.* An inspection of
the authoritiea will show that the ¢ hostiz’® whom it involved a “‘eri-
men maiestatis’ to aid or comfort was s foreign sovereign. To join

1 See U. 8. ». Greathouse, 2 Abh. U.
8. 364; 4 Bawyer, 457. Charge of
Field and Hoffman, JI., in U. 8. v.
Chapman, Pamph. 1863; supra, §
1788, Bee supra, § 284, To same ef-
fect is Judge B. R. Curtis’s pamphlet
on Executive Power ; Curtig’s Life, i
666. Cf. charge of Smalley, J., 23 Law
Rep_ 557.

In Carligle ». U, 8., 16 Wall. 147,
Judge Field, who gave the opinion of
the court, speaks of the plaintiffs as
giving * aid and comfort to the rebel-
lion,”* and as thua losing 'a right to
sue before the Court of Claims. DBut
this was not an indictment for ireason,
but simply a eivil suit, constrming a
gpecial act of Congress. See FPadel-
ford’s Case, 9 Wall. 531 ; Klein’s Case,
13 Ibid. 138; Armstrong’s Case, Ibid.
154; U, 8, v, Pryor, 3 Wash. C. C.
234.

3ir §. F. Btephen, on the other hand
(Dig.  Cr. Law, art. 54), holds that
*“ gvery one commiis high treason who,
either in the realm or without it, ac-
tively assists a public enemy at war

with the quean. Rebels may be pub-
lic enemies within the meaning of this
article,’ .

* Panll v. 29. 1: ** Cuius opere, con-
gilio, adversns imperatorem vel rem-
publicam arma motasunt.” L.1.§1,
D. ad. leg. Jul. mai.: “quove quis
contra rempublicaw arma ferat.” L.
3. eod. : “L. XII. Tabb. dwbet eum qui
hostem concilaverif—=capite puniri.’’ L. 4.
D. eod.: “Tiva er amicis postes populi
Romani fiant, cuivsve dolo male factum
erit, quo rex exterae nationis populo Ro-
mano winus oblemperet.”” And again:
L, Alam. xxv. * .5 homo aliguis gentem
exiranedm intra provinciam invitaverit.”

3 L. 1. D. h. t.: ‘““quive hostibus

‘populi Romani nuntium litterasve mis-

erit, signumve dederit feceritve delo
malo, guo hostes populi Romani con.
gilio. iuventur contra rempublicam.’
L. 4. eod. : *Cuing dolo male factom
dieetur, quo minug hostes in potesta~
tem populi Romani veniant, cuinsve
opere dalo malo hostes populi Romani
commeatu, armis, telis, equis, pecunia
aliave qua re adiati erunt.”
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in an ingurrection fell within the crimen maiestatis, but this was by
distinet provisions couched in language showing that the distinetion
between a foreign enemy and an insurgent was regarded as funda-
mental. The insurgent, for instance, was treated by the Lex Julia
as a subject who assailed the integrity of the empire, but he was
not a kostis or foreign enemy. Ile was a rebellious child, but he
was a child still ; and the empire haughiily refused to treat him as
in any sense an independent power. ¢ Maiestatis autem crimen
illud est,’” says Ulpian, when commenting on the Lex Julia,  qued
adversus populum Romanum vel adversus securitatem eius commit-
titar.”  To recognize disaffected subjects as a foreign enemy would
be to recognize the dismemberment of the State, Hence, subjects
aiding in a rebellion were prosecuted under one line of laws; sub-

Jects aiding foreign sovereigns under another line of laws, This -

distinetion the modern Roman law haa deepened. * Hochverrath”
is, by the German codes, an offence by itself, and includes what in
the American constitutions is called levying war against the State.
 Landesverrath’’ is another offence, and includes what in the Amer-
ican constitutions is called aiding the enemies of the State. But
aiding rebels cannot be called ¢ Landesverrath,” for the State can-
not recognize rebels as foreign enemies without losing its right to
prosecute them civilly for treason. To prosecute them civilly for
treason they must be, in some sense, its subjects; erring subjects,
guilty subjects, but subjects whom it refuses to view as having so
far thrown off their allegiance as to relieve them from the duties of
loyalty to the sovereign, or the sovereign from holding them under
. municipal shelter and control. _

§ 1802. When, however, the attack is from a foreign State, then
Otherwise all voluntary assistance yielded by a eitizen to such State
satoatd  Warring against the United States, unless given from a
g’n‘{fj’;c:'{:a well-grounded apprehension of immediate death in case
m;g: of & refusal, is high treason within this elause of the

Constitution. Therefors, if the citizens of the United
Btates join foreign powers in acts of hostility againat this country st

or deliver up its castles, forts, or ships of war to its enemies through -

treachery, or in combination with them ; or join the enemy’s forces,

1 Fost. 218 ; 3 Inst. 10; 1 Hale. 168,
576
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although no acts of hostility be committed by them ;' or raise troops
for the enemy ;* or supply them with money, arms, or iutelligenge_,’
althongh such money, intelligence, ete., be intercepted and never
reach them ; or deliver up prisoners and doserters to the enemy ;¢
all theso are cases of adhering to the enemies of the United States,
and the parties are guilty of high treason under the Federal Consti-
tution. But the adhesion to the enemy must be real and appreciable.®

§ 1808. In England ¢ no person who attends upon the king and
sovereign lord of this land for the time being, in hig o o erce
person, and does bhim true and faithful service of. alle- to de fucto
giance in the same,.or is in other places by his command- st b
ment in his wars, within this land or without, is for any defence
such act guilty of treason (even if the king de facto should not be
king de jure”).® This principle, mutatis mulandis, must be recog-
nized as binding in the United States, the statute being part of the
common law accepted by us. - And this view is sirengthened by the
fact that no prosecutions were pressed, at the close of the late civil
war, against parties for hostile acts committed in obedience to the
de facto. authorities of the Southern States. And, independently
of thie statute, it is settled that acts compelled by a government.
de facto cannot be afterwards punished by a government de jure,
when the government de facto is deposed.” :

§1808 2. No matter what may be the shape compulsmn ta.kes, if
it affect the person and be yielded to bond fide, it is &
legitimate defence.? - But mere danger to property, when gggﬁ;‘;“ 8
such danger-does pot touch the person, is not such com-.
pulsion? According to the Court of Claims, neither serving in 18
home guard,” not serving in-a fire pairol liable to-be called into

7 Fost. 218; R.». vaughan, 2 Salk. & Steph Dig. Cr. L. art. 55; cltmg
634; 5StTrl7 i 11 Ben. T, ¢. 1.

% R, v. Harding, 2 Vent. 315, . Y See Res. v. McCarty, 2 Dall. 98;

9 Fost.. 217; Smalley, J., 23 Law TU. 8. p. Thomas, 15 Wall. 337; supm.
Rep. 597; U. B, v. Pryor, 3 Wash. C. &% 94,,95 . :
C. 234. ¢ R, . Gordon, 1 ‘Bast P. C. 1;

A R. v. Gregg, 10 5t. Tr. Ap. 77; Resp. v. Chapran, 1 Dall. 53; Miller
Fast. 198; 217, 213; R. v..Hemsey, 1 ». Remy; 3 Ibid.o1; Res o, MeCarty,
Burr. §42; 2 Ken. 366; R. v. Lord Ibid. 98; U.8. v, Greiner, 24 Law Rep.
Preston, 4 Bt. Tr. 409, 455; U, S, p. 92; 4 Phila. 396, See supra, §§ 94, 95.

Pryor, supra. _ ) % R. v. McGrowther, 1 East . C. 7l
$ Rea. v. Malin, 1 Dall, 323 supra, § 1* Miller's Case, 4 Ct. of Ch 288;
186. Ayer's Case, Ihid. 429.

YOL. IT.—37 LY #)
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military service ;! nor paying daties on goods running the blockade ;®
nor subscribing to the confederation ;* when done under compulsion,
or in the extreme urgency of the times, amounts to “ giving aid and
comfort to the rebellion” "It is otherwise with investing in the
stock of eompanies engaged in blockade running.* Nor is it a de.
fence to an indictment for attempting forcibly to seize provisions
outside of the enemy’s lines, for the enemy’s use, that the defendant
promised, under compulgion, to do so when a prisoner.’

Home gov- ¢ 1804, A sovereign has, by the rules of international
fnl‘:;ﬂs:;l o+ Jurisprudence, the right to punish his subjects for political
for political offences assailing his sovereignty committed by them
offences 7 4 s « qn

abroad, abroad ; and jurisdiction of this kind has been expressly

assumed by the United States.

§ 1805. An alien, as has been already noticed, owes a local

CHAP, XXXVIL] TREASON, [ 1806,

aiding even the sovereign of his allegiance in war against his local
sovereign.! When the offence consiats in furnishing in a foreign land,
by persons owing allegiance to such foreign land, materials to carry
on a treasonable insurrection in our own land, then such persons,
g0 owing allegiance abroad, are not indictable for treason here.?
Suppose, however, the alien reside in the country of a rebellion,
and give ald and comfort to the rebellion, not himself engaging in
an armed insurrection, is such alien indictable for treason? Aec-
cording to the view hereinbefore expressed, since a * rebel,” under
the Constitution of the United States, cannot be -a foreign enemy,
we must hold that an alien cannot be indicted for giving such aid
and comfort. But in civil issues, when a claim is made against the
government for damages, under the spectal United States statutes
organizing the Court of Claims, an alien who gives such aid and

allegiance to the country of his temporary sojourn, so

And so fi . . . .
intra. - that he may be indicted for treason either in levying war
f,eﬂr;,ﬁ':“l “against the local sovereign, or in aiding such sovereign’s

committed enemies’ And by this rule he may be indicted, under

by aliens.

! Quinby’s Casa, 4 Ct. of CL 417,

# Ibid.

¥ Paddleford’s Case, 4 Ct. of CL. 316.

¢ Rate’s Case, 4 Ct. of Cl. 569, -

‘U. 8. v. Pryor, 8 Wash. C. C. 234,

¢ Supra, §3 282-2.

On this topic will be fonnd some
interesting observations of Woodward,
- J., in Com. ¢. Kunzmann, 41 Penn. St.
429. Bes ¢ Crim. Law Rev. 155.

T Supra, §§ 281-2; R. v. McCafferty,
10 Cox C. €, 603; Guinet’s Case,
Whart. St. Tr. 93; U. 8. v. Villato, 2
Dall. 370; Quarrier, ex parte, 2 W, Va.
569 ; Carlisie ». U, 8., 16 Wall,, 147.
“ By allegiance,’ says Judge Field, in
the Bupreme Court of the United States,
in October, 1872, ** is meant the obliga-
tion of fidelity and obedience which the
individual owes to the government un-
der. which he lives, or to his sovereign,
in return for the proteciion he receives.
1t may be an absolute and permanent
obligation, or it may be a qualified and

58

the Constitntion of the United States, for treason in

temporary one. The citizen or subject
owes an absolute and permanent alle-
giance to his government or soversign,
or at least until, by some open and dis-

tinct act, he renonnces it and becomes

& citizen or subject of another govern-
ment or another sovereign. The alien,
while domiciled in the country, owes
alocal and temporary allegiance, which
eontinues during the period of his resi-
dence. .

*t This obligation of temporary sHegi-
ance by an alien resident in a friendly
country, i8 everywhere recognized by
publicists and statesmen. In the case
of Thrasher, a citizen of the United
Btates, resident in Cuba, who com-
plained of injuries suffered from ihe
government of that island, Mr. Web-
ster, then Secretary of State, made, in
1851, & report to the President, in an-
swer to a resolution of the House or
Representatives, in which  he said:
‘Bvery foreigner born regiding in a

comfort cannot be a plaintiff in that court.

8. Indictment.

§ 1806. It is not sufficient for an indictment to allege generally
that the accused had levied war against the United States.
The charge must be more paritcularly specified, by lay- 7o
ing overt acts of levying war3® The indictment need do 12id in fo.
no more than to specify the substance of the words. of
writings, when these are laid as overt acts.* But if has been held

ecountry owes tothat country allegiance
and obedience to its lhws, &0 iong as he
remains in it, as 8 duty upon him by
the mere fact of his residence, and that
temporary protection which he enjoys,
and ig ag much bound to obey its laws
as native sobjects or citizens. This is
the universal understanding in all civ-
ilized States. And nowhere a more
established doctrine than in this coun-
tey.’ And again: ‘ Independently of
a regidence with intention to eontinue
snch reeidence; independently of any
domiciliation : independently of the
taking of any cath of allegiance or of
rencuncing any former allegiance, it is
well known that, by the public law, an
alien or a stranger born, for so long a
time as he continnes within the dom-

Overt arts

diciment.

infons of a foreign government, owes
obedience to the laws of that govern-
ment, and may be punished for treason or
other crimes as a native-born subject
might be, unless his cage is varied hy
some treaty stipulation.!*’ (Wabster's
‘Works, vol. 6, p. 526.) Carlisle ». U,
B., 16 Wall. 147, '

1 R. v. Delamotte, 1 Bast P. C. 53;
Guinet’s Cage, Whart. St. Tr. 93; U. 8.
r. Villato, 2 Dall. 370; Carlisle ». U. 5.
16 Wall. 147. Supra, § 281,

2 Whart. Confl, of L. §§ 906-9.

* 2 Burr's Trigl, 400, See Muleahy
. R., L. R. 3 H. L. 3086, _

% R. v. Prancia, 6 Bt. Tr. 58, 73; R.
v. Preston, 4 Ihid. 409 ; R. v, Watson,
2 Stark. (N. P.) 116.
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sufficient to lay that the defendant sent intellizence to the enemy,
without setting forth the particular letier or its contents.!
Overt acts that are improperly laid, or are not proved, can, after
verdiet, be discharged as surplusage.?
¢ Traitorously ” is essential to the offence, but need not be
_repeated ab each overt act.®

4, FEvidence,

§ 1807. Before introducing proof of overt acts, it is proper to
Confodera. show a confederacy in which the defendant participated.t
cy musthe But the confederacy may be inferred from a series of
proved. mut.ual dependent overt acts and atterpts.®

~§ 1808. To sustain a conviction there must be, under the Consti-
Must be tution, « the testimony of two witnesses to the same overt
o wlt  act, ”” or  a confession in open court.”” There is a marked
same overt  distinction on this point between the English law and our
act. own. By the Constitution there must be some one par-
ticular act proved by two witnesses. In England, it is enough if
two distinet though cognate covert acts, in two distinet counties, be
proved each by one witness.® And one witness to the whole case
will suffice in prosecutions which work no corruption of bleod.” Bat
in the United States one witness, with eorroborating circumstances,
ig sufficient to justify the finding of a bill.® .

§ 1809. Extra-judicial confessions and declarations may be re.
Confes ceived as corroboration, when an overt act has been
ﬁﬂ’;ﬁg’u proved by two witnesses;® and so may unpublished

, &‘gﬂ“’"m writings by the defendant. W Such writings, when expres—

CHAP. XXXVIL)] TREASON. § 1812,

give and in pursuance of the common design, are evidence against
all the conspirators.

§ 1810, The subject of venue has been already fully discussed.”
Tt used to be thought that only a county or district where
an overt act was committed had jurisdiction, and that umviﬁf;’ft
unless the defendant was in such ;.)la,ce at t'he time of th.e 13?: tii;l;ﬂ&
overt act, he could not be there tried. This, however, is
now abandoned ;* and a comspirator can be tried in any place where
his eco-conspirators perform an overt act. To this effect is the act
of Congress of March 2, 1867.4

§1811. A person who has a constitational or legal right No defence.

that the

to assert must do so by course of law. If he appeal to g:li'gniadn]ils
. eV e

war for this purpose, and be unsnccessful, he must abide was exer.

the consequences ; for his belief that he was right is no Clfinga

defence to an indictment for such illegal act.5 tlonal right

II. TREASON AGAINST THE PARTICULAR STATES.

§ 1812, Treason is undoubtedly & common law offence in each
State, aside from constitutional and statutory pr-ovisions,' Such trea.
and is recognized as having a substantive and independ- son ié an,
ent existence in that clause of the federal Constitution common
which provides, that if a person accused of treason in *%

any State shall flee from justice, and shall take refuge in another.

1 R. v. Btone, 6 T. R. 527; 1 East P. righi, and I claim an aequitial on the

1 Reap. ». Ca.rllsle, 1 Dall. 35.

* Muleahy v. R., L. R. 3 H. L. 306.
Supra, §§ 1381-4. Whart. Cr. Ev, §
131.

* Whart. Cr. PL. & Pr. § 257.

4 B. ». Brittain, 3 Cox C. C. T7;
though see, a3 to order of proof in con-
epiracy, supra, § 1401,

. " R.w Frost, 8 C. & P. 1287 R. ».
McCafferty, 1 Ir. B. C. L. 363; 10 Cox
C. C. 603, Supra, § 1398,

¢ R. v. Jellias, 1 East P. C, 130.

7 R. v. Gahagan, 1 Leach C. C. 42;
1 Esst P. C. 129.
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? Marshall, C. J., Burr's Trial, 196 ;
Kane, J., U. 8. ». Hanway, 2 Wall. Jr.
139; eontra, Iredell, J., Fries's Case,
Whart. 8t. Tr. 480, See R. v, MoCaf.
ferty, 1 Er. R. C. L. 365; 10 Cox C. C.
603. Whart. Cr. Ev. § 380.

9 Fries's Trial, 171 Whart. Cr. Ev.
§ 386.

I R. ». Lord Preston, 4 8t. Tr. 409— i

440; R. ». Layer, 6 Ibld 272, 280 H.
v. Henpey, 1 Burr, 642, 644 ; Resp. v.

Carlisle, 1 Dall. 35; Rexp. v. Malin, -

Ibid. 33; Resp. v. Roberts, Ibid. 39;
‘Whart. Cr, Bv. § 386,

C. 79, 99. ground of mistake.” Were it so, thers
2 Supra, § 287; Whart. Cr. Ev. ‘$ would be an end to all law and to alt
111, ) government, Courts and juries wounld
? Ses Ibid. have nothing to do but sit in judgment

4 Boe supra, § 1356,

5 Supra, § 88; infra, § 1835, 1t
may be,!’ gaid Durfee, C. J., in the Dorr
trial, cited in the 6th ed. of this work,
§ 2777, ¢ that he (the defendant) really
believed himself the govermor of the
Siate, and that he acted throughoui
under that delusion. Howoever this

. may go loexienuate the offence, it does

not take from it its legal guilt. Itis
no defence to an indictment for the
viglation of auy law, for the defendsnt
to come into eourt and say, I thought

" that I was exercising a constitntional

upon indictments in order to acquit or
excuse. Theaccused has only to prove
that he has been systematic in commit-
ting erime, and that he thought that
he had a right to commit it, and, ac-
cording to this doctrine, you mmust ac-
quit.’? Bee, also, U. 8. v. Robinson, U.
8. Cirenit Court, Kangas, 1859, reported
in the 6th ed. of this work, vol. iii. p.
319,

& Regp. v. Chapman, 1 Dall. 53; I’eo-
ple ». Lynch, 11 Johns. 549; Charge
on treagon, 1 Btory B. 614. See supra,
8§ 266, 266, '
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State, he may, on a proper requisition, be delivered up by the
executive of the State to which he has fled.

§ 1813. During, and immediately after the Revolution, convie-
tions for treason against a State were frequent. In Massachusetts,
at the time of Shay’s rebellion, there were sixteen capital convic-
tions for the crime, though none of the offenders weore executed,
and very few subjected to any great length of lmprisonment. - In
- Pennsylvania five persons have actually saffered death for the offence ;
all, however, before the close of the Revolution. In 1787, before
the Constitution went in operation, proccedings for treason were in-
stituted in the then new State of Franklin (afterwards Tennesgee)
against John Sevier, its former governor ; and these proceedings
were followed by a convietion and pardon.! It never was doubted
that prior to the federal Constitution, and during the confederation,
each colony could prosecute for treason against itself. '

§ 1814. The offence of adhering and giving aid to the enemies
Doesnot  Of the United States, it has been declared in New York,

necessarlly

Include is not treason against the People of New York, under

tmfmi @ the Constitution, and is not cognizable, therefore, in the
United © State court? But the constitutions or statutes of sev-
Btateg.

eral of the States expressly declare treason against the
United States to be cognizable in the State as treason against the
State, :

§ 1815. Every interpretative or constructive levying of war,
Butdoes  DOWEVET genueral, as is maintained by Judge Tucker, in
include all.  his valuable notes on treason® must be and remain an

_law treason Offence against the State, unless the object of levying
govern. - War be mamfestly for some watter of general concern
ment ex {0 the United States; and this view was adopted by
ssisdte.  Judge Btory, in charging a grand jury during the Rhode
aimed st  1sland disturbance in 18424 It is not enough, it was
maintained, that the offence is of a public nature, or of a

great and general concern to the citizens of the Common-
wealth ; but it must be of a general or public nature and concern as it
respects the United States and their jurisdiction, to confer jurisdic-

' agthority.

tion on the United States. Were an armed multitude, it was said,

! Boe Shaler’s Kentucky, 96; Ram- ¥ 4 Tucker's Black. App. Z1.
sey’s Tennessee, 282, : 4 1 Story R. 614,
# People v. Lynch, 11 Johns, 549,
582
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arrayed in order of battle, to euter the city of Richmond,' destroy
all public records of the State, and commit every othef pOﬂfﬂble out-
rage, aggravated by every atrocious circumstance imaginable, %f
their intention in so doing should neither be to subvert the (?ong,t.l-
tution of the United States, nor to effect any object in. relation to
the federal government, such conduct, though, in the sj:m.:t?st. gense,
it might amount to treason against the State of Virginia, cc{uld
never be treason against the United States.! And Ju.dge King,
when charging & grand jury in Philadelphia, at the time of the
Kensington riots, asserted State jurisdiction of trea..son still more ew-
phatically. * Where,” he said, “ the object of a riotous assembly is
to prevent by forco and violence the execution of any statute of this
Cowmonwealth, or by force and violence to coerce its repeal by the
legislative authority, or to deprive any class of the community of the
protection afforded by law ; as burning down all churc-hes or mee.t-
ing-houses of a particular sect, under color of ref?rmu.]g a publie
grievance, or to release all prisoners in the public jails, ant_i' the
like, and the rioters proceed to execute by force their predet(.armmed
objects and intents, they are guilty of high treasen in l?vymg war
against the Commonwealth of Pennsylvania.” In hold.mg_t.reas-mn
to include resistance to particular statutes, or attacks upon specific
classes of aociety in a body, this eminent judge here expresses views
in conflict with those maintained in a prior section.? But supposing
the offence to be directed against the State government, and to amount
to a levying of war, or to an adhering to the enemies of such State,
then it is treason against the State and not against the United States.

§ 1816. Where, however, as in case of insurrection or rebellion,
any State makes application to the United States fr{r Otherwise
such aid as the Constitution guarantees in such cases, if when
the opposition should extend to the authority thus m-ter- -Eet:ptgfmjf;_.
posed, the offence becomes treason against the United
States.? _ o

§ 1817. Whether express treason against a State, as distinguished
from constructive treagon, is not also treason against the ¢ ¢ a1

United States ; and whether, if such be the case, it can :l?é‘;’:guin

" be punished in a State court, has been the subject of against

; ; . the United
some difference of opinion. * From the nature of the giates. :

1 4 Tucker’s Black. App. 21. 1 4 Tocker’s Black. App. 22, Su-
3 Supre, § 1796G. pra, 35 265, 266, 583 :
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federal Union,” said Mr. Edward Livingston, in his introduc-
tory report to the Legislature of Louisiana, “a levy of war
agamst one member of the Union is a levy of war against the
whole ; therefore, it is concluded that ireason against the State
being treason against the United States, it is to be punished by
t}lfl}i.l' laws and in their courts.” On this reasoning, the levying
war against Rhode Island, which was punished after the Dorr
rebellion in a State court as a State offence, was, if not merged
in treason against the Union, at least properly and exclusively
cognizable in the federal courts ; and such is the position advanced
with much subtlety by an ingenious writer in the American Law
Magazine. But, as will presently be more “fully seen, this view
cannot be maintained.

- §1818. The course of practice adopted at the time of the for-
Covers mation of the federal Constitution, and pursued to the
cases of . present day, is to recognize levying war against a State

armed at- .
tempts to 38 forming & State offence, cognizable in a State conrt,

g‘g:{é‘gg;‘_’ and punishable by State authority. Thus in Lynch’s
erament. cage, the Supreme Coyrt of New York, while holding
open waging of war against the federal government not to be cog-
nizable in a State court, declared that treason against the State
* might be committed by an open and armed opposition to the laws
of the State, or a combination and forcible attempt to overturn or
usurp the government.”® Such is the law Iaid down by Durfee,
C. J., in Dorr’s Case,* and such is the opinion of Judge Tucker, in
his Appendix to Blackstone ;5 of Judge Sergeant, in his Treatise
.on Constitutional Law ;® of the late learned Mr. Rawle, in his Eszay
on the Constitntion;” and of Judge King, in the opinion above
quoted. And the assertion of such jurisdiction in the constitations
or penal codes of by far the greater number of the particular States
leaves the question practically beyond doubt, o

) 1 Introductory Report, ete., to Crim- s Staie, Red. ». Car[iéle-, 1 Dall. 35;
insal Code, 148. Hammond v. State, § Coldw. 129;
? 4 Am. Law Mag, 318. Quarrier, er parte, 2 W. Va. 569,

* People ». Lynch, 11 Johng, 549,
Bee 1 Kent's Com. *403, pote.

1 See Pitman’s Dorr Trial, and ex-
tracts from the game, published in the
Gt}l edition of this work, § 2772. See,
also, as“illustrations of treason against

584 -

§ See supra, §§ 1794 & sey.

© Sergeant’s Constitutionzl Law, 352,

! Rawle on the Comnstitution, 505.
I have discnssed this topic at large in
Whart. Com. Am. Law, §§ 359 at sep.’

CHAP, XXXVIL] TREASON, {§ 1819.

§ 1819. From England, m this connection, we can receive no
light. The British government is a centralization.
Wherever the British flag waves, there the British Antlogies
erown nominally, and the British parliament actually, ;ﬁ%gﬂﬂ:
are gupreme. Our government, on the other hand, is a
confederation of sovereign States ; a confederation, it is true, that
cedes to the federal government sapremacy within an orbit specifi-
cally assigned to it, but which leaves all other powers undisturbed
to the States. The Iate civil war settled that no State has a right
to withdraw from this confederation, and 1t led to an amendment
to the Constitution conferring on the federal government certain
additional powers tending to the securer extension of citizenship
to the megro race. But the late civil war lefi untouched those
important clauses of the Constitution which reserve to the several
States the residunm of sovereignty after the powers of the general
government are carved, out. Hence ii is that we are to look to the
federal systems of Europe for analogies in respect to this branch of
the law. Of these systems the old Germanic Empire ; the German
Band of 1830 ; the North German Confederation; the North Ger-
man Empire ; the Swiss Eidgenossenschaft, present illustrations of
greater or less pertinency. But whether, in confederate systems,
the bonds of confederacy are loose or close, the result in this respect
is the same. Treason to the sovereign of the particular State is,
as an offence, as definite and as readily cognizablo as is treason to
the sovereign of the confederation. By the famous resolution of
August 18, 1836, the North German Bund resolved that attempted
subversions of its Constitution should be regarded as treason; though
it was conceded on all sides that treason to the particular States
making ap that confederation remained a substantive offence ; and
no one, in the subsequent prosecutions for treason imstituted by
Pruossia, thonght of setting up as a defence that treason to the par-
ticular State was absorbed in treason to the federal head. Far
closer is the fusion of the States composing the present North Ger-
man Confederacy ; but treasons to the sovereigns of Prussia and of
Saxony, so far as such treason is aimed at them in their capacities
as heads of their particular States, continue to be cognizable in the
Prussian and Saxon courts. Each of the Swiss cantons is aceus-
tomed to prosecute for political crimes aimed at it individually ; yet
the Swiss cantons have enacted that it is also treason to aim a¥ the
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subversion of the Eidgenossenschaft or Confederate League. The

principle is a8 follows: Wherever a particular State in a confederacy

has reserved to it the right of prosecuting, in its own name and as
agamst its own peace and dignity, offences committed within its
borders ; there it has the juridical right to maintain its integrity by
prosecuting for treason subjects who attack its politieal existence,
If we apply this test, there can be no question that the right to
prosecute for treason against themselves is reserved to the particular
States of the American Union. Each of these, not only by its own
constitution and laws, but in accordance with repeated recognitions
of the federal Supreme Court, prosecutes, as against its own peace
and dignity, all offences except those aimed specifically at the dele-
gated powers of the federal government.

§ 1820. The law as to pleading and evidence in cases of treason
has been stated in the sections relating to treason against the United
States. Whether there may be accessaries in such cases has been
already discussed.! '

! Supra, §§ 224, 1792,
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CHAPTER XXXVIIIL.

OFFENCES AGAINST THE POST-OFFICE:

I. OBaTRUCTION OF MAIL. )
Boch obstruction Indictable by
statute, § 1822,
II. ROBBEEY OF MAIiL.
Robbery of the mail is where s
mail carrier iz robbed by foree,
§ 1823, '
All concerned are principals, §
1824,
i Rob'? ig nused as at common law,
§ 18235, '
And so I8 * jeopardy,”” § 1826,
Openibg or detention of letters, §
1826 a, )
II. EMBEZZLEMENT FROM MATL,
Letter muost have been obtained
from post- office, § 1827,

Decoy letter 18 within statute, §
1828, )
Letter must be traced into defen-
dsnt’s hands, § 1828 a.
Sufficient if indictment conform
to statute, § 1829,
IV, REcEiving Ewmezzziep MoNEY,
BTC.
Offence analogous to receivitg
stolen goods, § 1830,
¥. PosTing IKDECENT oR FratuDu-
LENT MATTER.
Such matter excluded from the
mail, and poating it indictable,
§ 1831
Bo of fraudulent master, § 1831 a.

- I. OBSTRUCTION OF MAIJL.

§ 1822. WHOEVER, whether intentionally or negligently, obstructs
the due transmission or delivery of the mail, is indictable
under the federal statute.? And indirect as well ag Snchob-

straction

direct obstruction is indictable under the statute? though indictable

it is necessary to constitute the offence that the mail

by statuie,

should be in transitu.f It is no defence that the obstruction was
in service of a warrant in a civil suit in a State court,®

1 Under the Rovised Statutes the
following postal offsnces are made in-
dictable :— '

Inclozing letters with printed miat-
ter, § 3887, '

Detaining letters, § 3880,

Destroying letters, ete., § 3892, .

Posting obacene book, ete., § 3893.

Counterfeiting stamps, ete., § 5413,

Embezzling letter, §§ 5467-8 o seq.,
5471.

" Robbing earrier, § 5472,
As to breaking into post-office, see
U. 8. v. Campbell, § Bawy. 20.
£ 7. 8. v. Claypool, 14 Fed. Rep. 127 ;
T. 8. v. Kane, 19 Ibid. 42; 9 Saw, 614.
3 T. 8. v. Clark, 13 Philad. 476 ; U.
8. v. MeCracken, 3 Hughes, 544; U,
8. v. Barnay, Ihid. 545. s
4 U. 8. v. McCracken, supra. )
5 U. 5. v. Harvey, 1 Brunf. (U. &)

540, ,
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II. ROBEERY OF MAIL.

§ 1823, The offence of robbing the mail, under the federal
Robbery of Statute,! is constituted by robbing the carrier of the mail,
themailia  or other person intrusted therewith, by stopping him on

where a

mail ear-  the highway, and demanding the surrender of the mail,

rier is

robbed by  20d at the same time showing weapons ealculated to take
Torce. hig life, or by otherwise putting him in fear of his life,
and obtaining possession of the mail, or portions thereof, by the
meang aforesaid, against the will of the carrier.2

§ 1824. Ali persons present at the commission of the robbery,

All eom-

consenting thereto, aiding, assisting, or abetting therein,

cerned are  or doing any act which is a constituent of the oﬁ'ence, are

principale. o rincipals.3

! Rev. Stat. § 5472,

2 7. 8. v. Hare, 2 Wheeler C, C.
300; 1 Cr, C. C. 82. The same law
was recognized by Washingten, JI., in
TU. 8. »v. Wood, 3 Wagh. C. C. 440, ana
in U. 8. v. Bernard, Tremton, 1819,
See, also, . 8. o. Aminhisor, 2
Wheeler C. C. xliv; U. 8. ». Wood, 1
Brunf. (U. 8.) 456.

The defendant was indicted wnder
the act of Congress for a.dwsmg, pro-
curing, and assisting a mail carrier to
rob the mail ; and was found guilty.
Upon this finding, the jndges of the
Circuit Court of North Carolinz wera
divided in opinion on the gunestion
whether an indigtment, founded on
the statute for advising, ete., a mail
earrier 1o rob the mail, ought to set
forth or aver that the said carrier did,
in fact, commit the offence of robbing
the mail. The answer to this, it was

said by the Buprems Court, as an ab-

straot proposition, * must be in the
affirmative. But if the question in-
tended to be put is, whether thers

must be a distinctive substantive aver-'

ment of that-fact, it is not necessary.
The findictment, in this case, suili-
588

ciently seis out that the offence has
been committed by the mail carrier,™
U. 8. v. Mills, ' Peters, 138.

Upon &n indictment for robbing the
mail, and putting the person having
the custody of it in jeopardy, under
the 19th section of the Act of April
30, 1810, o. 262, a sword, etc., in the
hands of the robber, by terror of
which the robbery is effected, is, with-
in the act, a dangerous weapon, pnt.
ting the life in jeopardy ; though it be
not drawn or peinted at the earrier.
S0 a pistal in his hands, by means of
which the robbery is effected, is a dan-.
gerous weapon ; and it is not- neces-
sary to prove that it was charged; it
is presumed to be so until the con-
trary is proved. T. 8. » Wood, 8
Wash, C. C. 440,

Itis not necezsary to a conviction,
under the 22d section of the sect above
given, that ihe carrier of the mail
should have taken the oath preseribed

by the second section of the Aet of

1825, or that the whole mail be taken.
U. 8. v. Wilson, 1 Bald, C. C. 78,
3 Ibid.

CHAP. XXXVIIL] OFFENCES AGAINST THE POST-OFFICE. [§ 1827.

§ 1825. The word rob” in the statute is used in “Rob’ss

the common law sense.! commen
§ 1826. « Jeopardy,” as used in the statute, means a '*™"

well-grounded apprehension of danger to life, in case of 4300

refusal to yield to threats of violence.? ardy.”

§ 1826 @. Under the statute making the unlawful Opening

and deten-

opening or detention of mail matter indictable, i8 in- tion of et

cluded merchandise transmitied by mail.?

ters Indict-
able.

ITI. EMUEZZLEMENT FROM MATL.*

§ 1827. To constitute the offence of embezzlement from the mail,
the letter must have been obtained from the post-office,
or from a letter carrier ; after a voluntary delivery to a Letter

must have

third person, the letter is no longer under the protection been oo-
of the laws of the United States; and the act of fraudu- mﬂfﬁ,ﬂm
lently obtaining it from such third person is not punish.
able under the statnte.®* Whether the intent necessary to embezzle-
ment existed, the jury must determine from the evidence.®

Where a letter is delivered to a private messenger, the letter
cannot be charged to have been “ posted” or “mailed.” Henee,
an errand boy sent by his master for letters, and embelemg one
after receiving it, caunot be convicted under the statute.?

Ad a general rule, the detention of a letter which came law.

1 Ihid.

L | T

3 1. 8. ». Blackman, 17 Fed. Rep.
837; 5 MeCr. 438.

t See Rev. Bt. §§ 4046, 5467-8,
5473-7.

Ag to meaning of *‘ secrete® in sta-
tute, see R. v. Sharpe, 1 Moody, 125;
R.v. Wynn; 1 Den. C. C. 365; T. & M.
22; 2 C. & K. 859 ; State ». Williams,
30 Me. 484; and see supra, § 8596,
That faking from a postal car iz within
the statnte, see U.8. ». Falkenheimer,
21 Fed. Rep. 624.

As 1o embezzlement of money order

fande see U. 8. », Gilbert, 17 Int. Rev.
Rec. 54,

5 U. 8. ». Parsons, 2 B]atch 104 ;
U. 8, v. Mulvaney, 4 Parker C. R, 164.
That the offence is not fulony, sea 7. 8.
v. Lancaster, 2 McLean, 431 ; supra, §§
133, 220.

€Y. 8, v Sander, 6 McLean, 598;
U. 8, v, Mills, 7 Peters, 138. Az to
embezzlement generally see supre, §%
1009 et seq. -

7 U. 8. ». Driscoll, 1 Low. 303; U.
8. v. Parsons, 2 Blatch. 104; T, 8. w. .
Sander, 6 MoLean, 598, See T. 8. v.
Pond, 2 Curtia G. C. 265. i
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fally into the party’s possession is not embeszzlement under this
- statute.!

It is not necessary that a letter, to be within the protection of the
" act, should be sealed.?

- If a clerk in the post-office steal a letter containing money from
its appropriated place of deposit, he is guilty of stealing it from the
post-office, although it be not removed beyond the building contain-
ing the post-office.?

Under § 5467 of the Revised Statutes a letter carrier may be
convicted of having embezzled a letter which was intended to be
conveyed by mail, and contained an article of value, which letter
had been intrusted to him, and bad come into his possession as
a carrier.* A letter carrier is subjected to the penalties of the
statute even when at the time performing under the post-master 8
direction duties not in his immediate line;® and so is any mail
agent, no matter how slight or unremuneratwe hig duties.® But a
servant employed in cleaning boots and tying bundles in the post-
office, is not a person employed in the post-office under the Englmh
statute.?

"Valuables of all ]nnds, e. -, gold dust, money,—are subjects of
larceny under the statutes.®

§ 1828. A letter containing money, deposited in the mail for the
Decoy lot.  PUTPOSE of ascertaining whether its contents would be
ter within  8tolen on a particular route, and actually sent on a post
“at9% route, is a letter intended to be gsent by post within the
‘meaning - of the Post-office Act.? In England such a letter must
- have been actually posted.” Tnder our statute it is suﬂiclent if

17, 8 » Thoma, 2 N. J. Law' J. 7 R.s Pearson, 4 C. & P. 572,
181; 19 Alh. L. J. 482, citing U, 8. ». ® U. 8. ». Randall, Deady, 555; T.
Parsons, 2 Blatch. 104: U, 8, v. San- 8§, p. Marselis, 2 Blatch 108; 1, B e
der, 6§ McLean, 583; T1. 8, ». Driscoll, Keene, cited infig, § 1830,
1 Low, 303. - ?U.8B. v. Foye, 1 Curtis C. C. 364 ;
2 U. 8. v. Pond. 2 Cart. C. C. 265. 4 Btat. at Large, 102 Seo supra, §
* U. 8. » Marselis, 2 Blatch. 108. 149. Infre, §1831. S.P.R. v, Young,
Ses T. 8, v. Nott, infra. 1 Den. C. C. 194; 2 C. & K. 466,
i U. 8. v, DPelletrean, 14 Blatch. 126. ‘overruling R. ». Gardner, 1C &K
ER. v Bickerstaff, 2 C. & K. 761 ; 628.

see U. B. v. Parsons, 2 Blatch. 104 R, v Rath'bone, C. & M. 220; 2 .

see Jaroum v. T. 8., 1 Col. 309, Moody, 242; ses R. v. Salisbury, 5 C.
& {J. 5. r. Hamilton, 11 Biss. 85. & P, 155. Suprae, § 1017.
590
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the letter were dehvered to the ca.rner, or placed in a postal
box.?

§1828 a. On a charge of stealing letters out of the mail by a
postmaster or other official, it has been held that the Lotter must
proper course is to call as witnesses the postmasters be traced
through whose offices the letters. passed or were dis- fendant's
tributed.® When such witnesses are not called, although mands.
there may be proof of the mailing of the leiters, and that they were
never received, this is held insufficient for the conviction of any
postmagter on the route. But such strictness of proof being in-
many cases impracticable, the better view is to permit the prosecu-
tion to rely on the presumption of regularity of the mails, which, if
corroborated by extrinsic evidence of guilt connecting the defend-
ant with the particular letter, may sustain a conviction.®

§ 1829. An indictment which charges the defendant with unlaw-
fully abstracting a letter containing bank notes from the Suffcient
mail, is good, if 1t allege that the letter containing bank if indict-
notes was put into the post-office to be conveyed by post, ﬁzi'}ﬁm to
and came into possession of defendant, as a driver of the stiote.
mail stage.®

It is not necessary to give a particular description of a letter
charged to have been secreted and embezzled by a postmaster, nor
to deseribe particularly the bank notes, inclosed in the letter. But
if either the letter or the notes be described in the indictment, they
must be proved aslaid.” It is sufficient to charge only the embezzle-
ment of the letter.’

It is enough to state that the letter came to the hands of the
postmaster, in the words of the statute, without showing where it
was mailed, or on what route it was conveyed.® But it must be
averred that the letter was intended to be conveyed by post.?

To convict & person who is employed in the department of steal.
ing a letter, such employment must be distinctly alleged and proved.n

1 T]. B. ». Pelletrean, 14 Blatch. 126. U. 8. 2. Patterson, 6 Ibid. 466. SeeT.

1 1. 8. v. Marselis, supra. B. v. Sander, Ibid. 598,

3 T. 8. ». Emerson, § McLean, 404, € 1. 8. » Taylor, 1 Hughes, 514.

4 U. B. v. Emerson, « supra. 9 Ibid.

5 Bee Whart. Cr. Ev. §§ 835 et soy. 8 T. 8. », Okie, 5 Blateh. 516.

§ 11, 8. », Martin, 2 McLean, 256. It T. 8. v. Nott, 1 McLean, 439, Bee .

T U. B. v. Lancaster, 2 McLean, 431; R. ». Pearson, 4 ¢. & P. 572; U. 8. ».
Belew, 2 Brock. 280,
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1t is enough, however, to aver that the defendant was & person
employed in one of the department.a of the post-office establishment
of the United States.}:

The description of the termini, between which the letter was

intended to be sent by post, cannot be rejected as surplusage, but
must be proved as laid.*-

It is necessary to lay the ‘property stolen in some person other
than the prisoner.® It is otherwise as to treasury notes under Rev
Stat. § 54674 :

It is held that a letter carrier may be mdlcted in a State court
for larceny of a letter at common law.5

IV. RECEIVING EMBEZZLED MONEY, ETC.

§ 1830. It is an offence under the statuie to receive or buy any
ofence BTHCL® that has been stolen from the mail, knowmg it to
analogous  have been so stolen.® To show that the article has been
fﬁg"“;eﬁ:; stolen, the convietion of the individuals who stola it 18
goods. sufficient, if the article be. identified.

When an individual is found in possession of property stolen from

the mail, and fails to show how he acquired it, or gives incousistent

or contradictory accounts how he eame by it, this, according to the

rule expressed elsewhare may be an inference of guilt.?

V POSTING TNDECENT MATTER.

§ 1831. By the Revised Statutes of the United States (§ 3893,
Such mat. . o€ Acts March 3, 1873, July 12, 1876), it 18 provided
Gerex . “that no obscene, lewd, or lascivious book, pamphlet,
from the  picture, paper, print, or other publication of an inde-
mails, and ) . . .

ung it cent character, or any article or thing, designed or
Indictable. intended for the prevention of ¢onception or procuring
of abortion, nor any article or thing intended or adapted for any
indecent or immoral use, nor any written or printed card, circular,
book, pamphlet, advertisement, or notice of any kind, giving infor-

- mation, directly or indirectly, where; or how, or ot' whowm, or by

1 0. 5. v. Patterson, 6 MeLean, 466.  ® Supra, §§ 287 959-
?U. 8. v. Foye, 1 Curtia C. C. S U 8.v. Keene, 5 MoLean, 509.

364. : . T Ibid. - .
3 Ibid. % Ihid. ; Whart Grln Ev §758
4 11, 8, v. Bangh, 1 Fed. Rep. 784 ;

4 Hughes, A501.
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what means, either of the things before mentioned, may be obtained
or made . . . . shall be carried in the meil; and any person who
shall knowingly deposit, or cause to be deposited, for mailing or
delivery, any of the hereinbefore mentioned articles or things, ete.
« + . . shall be. deemed guilty of a misdemeanor,” eic.

This statute has been held constitutional! In respect to ita con.
truction the following points have been settled :—

(1) The first clause, prohibiting the mailing of obscene litera-
ture, applies to the mailing of obscene letters,® whether printed or
written,® ag well a3 of obscene books and pamphlets meant for general
circulation. The test of obscenity, as has been already stated, is
the tendency to scandalize and eorrupt by indecent pictures or words
bearing on sexual relations.® In framing the indictment the rnles
prevail which are laid down in respect to the pleading of obscene
publications in indictments for libel.*

(2) Under the clause’ which provides that no article or thing
“ designed orintended for the prevention of conception or procuring.
of abortion” shall be carried in the wail, and declares guilty of a
misdemeanor any person who knowingly deposits, for mailing or
delivery, any guch article or thing, the defendant, it has been ruled
by Benedict, J., cannot show, in defence, that the article deposited

'+ In the mail would not, in fact, have any tendency to prevent con-

ception or procure abortion, and that its harmless character was
known to him when he deposited it, it being sufficient that the
article, when deposited, was put up in a form, and described in a
manner calenlated to insure its use to prevent condeption or procure
abortion, by any one desiring to aecomphah that result and into

1 T, 8. v. Bott, 11 Blateh. 346 ; T. 4+ U. 8. v. Chesman, 19 Fed. Rep.
8. v. Bennett, Thid. 338 ; U. 8. v. Hay- 497. See U. 8. v. Foots, 13 Blatch. 418,
ward, Clifford, J,, 1879. See Mr. Cal- & Supra, § 1606; U. 8. v. Bennett,
houn’s speech on the Incendiary Pub- cited supra, § 1606. '
lication bill, Calhoun's Works, ii. 509 ; ¢ Thid, Supra, §§ 1609, 1662 ;- T, 8.

Whart. Com. Am. Law, § 446. ». Ealtmeyer, 16 Fed. Rep. 760; 5 -
*U. 8 v Gaylord, 17 Ped. Rep. MoCr. 260; U. & v. Bates, 11 Biss,
438; U. 8. ». Hanover, Ihid. 444, 70,

3 U. 8. v. Morris, 17 Rep. 293, over- 7 Act of June 8, 1872 (17 U. §. Stat.
toling U. B. ». Loftus, 8 Sawy. 194; at Large, 302), as amended by § 2 of
gee U. B, v. Britton, 17 Fed. Rep. 781; the Act of March 3, 1873 (Ibid. 599, -
1. 8. ». Chesman, 19 Ibid. 497. Rov. Btat. § 3893).
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§ 1881.] ORIMES. ' {BooOK 1L

whose hands it might fall.! It was further held that on the trial of

an indictment founded on the same section, which declares it to be
2 misdemeanor to knowingly deposit in the mail, for mailing or de-
livery, any advertisement or notice giving information where or of
whom any such arficle or thing may be obtained, if it be shown such
a notice was deposited, it is immaterial whether, in fact, the arlicle
or thing was at the place designated. Nor is it a defence that the
defendant was inveigled to mail the package by a decoy.?

It has been determined, however, by Judge Dillon, in the
construction of the clause prohibiting the mailing of letiers, ete.
— giving information” as to the production of abortion, that a
sealed letter, written by the defendant and addressed to a person
who, in fact, has no existence, and which on ifs face imparts no
information of the prohibited character, and which is brought
within the statute only by the fictitions letter of Inguiry of & detec-
tive, is not a “ giving of information” within the mesning of the
statute. The distinction between the ruling of Judge Dillon and
that of Judge Benedl.ct, as above glven, may be sustamad on the

1 See to thiz point supra, §§ 119
185; 8. P. Bates v. U. 8., 11 Biss.
70. Bee U. 5. v. Foots, 13 Bl'a.tch. 418.

2 Bott v. U. 8., 11 Blaich. 346, where
it was said by Benediot,J.:— .

¢ If this view of the law be correct,
evidence tending to show the harmless
character of the powders, and, also,
evidence that the powders were known

_ to the defondant to have been ordered
of him by a man, and Yor the purpose
of obtaining evidence on which to base
a prosecution, and were made harmless
in order to dupe, was properly ex-
cluded. If guch facts were shown, it
would still be true, that the defendant

- depogited in the mail powders which
have been found to be put up in &
form, and described in a manner, eal-
culated to insure their wuse, for the
prevention of conception, by any one
desiring to secomplish that result, and
into 'whose handa they might fall.

¢“ A gimilar guestion arises under
the mdwtment against Whitehead,
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which charges the d.epos:t of an ad-
vertisement or notice giving informa-

tion where and of whom ceriain of the

articies made contraband by the sta-
tute could be obtained. The evidence
showed the deposit of a notice stating
that certain articles contraband by the
statute conld be obtained at a desig-
nated place. 'This being shown,
whuther in point of fact the informa-

tion in the notice was trme, and

whether such articles were at the
place designated, iz of no conge-
quence.”” The main pointruled is that
the offence of posting indecont matter
iz one against the public, in which
it is emough if the thing posted be ap-
parently of the character prohibited.

As to attempts to commit offences

with inadequate means, see supra, §
183. That it is no defence that the

defendant was led to the act by a-
decoy, in cases of offences againat the

public, sve supra, § 149,

CHAP, XXXVIIL] OFFENCES AGAINET THE POST-OFFICE. [§ 1831a.

ground that the clause * giving of information,” in the statute; does
not qualify the transmission of drugs, as it does that of books or
writings.?

§ 1831 a. Uuder the federal stahute  making it an offence to use
the post office for fraudulent purposes, it is an indictable
offenice to send out eirculars for the purpose of fraudu- fmudulent
lently obtaining money and stampe in reply ;* and for the ater
purpose of putting into operation a scheme to utter counterfeit
money.? But the statute does nof cover cases of mailing of letters
mt.end.mg to effect isolated frauds.!

“The act was designed to strike at common schemes of fmud
whereby, through the post office, circulars, ete., are- distributed,
generally to entrap and defraud the unwary, and not the super
vision of commercial correspondence between a debtor snd ered-
itor,” 8

The ma.lhng of lottery cxrculars ig-indictable by the revised stat-
utes ; nor ig it any defence that the circular was sent in answer to
a decoy

The statutes do not cover sending to the post-oﬂice. There must
be an act.ua.l mailing or postmg

1 1. 8. ». Whittier, 5 Dill. 35, eiting 4 U. 8. », Owens, 17 Fed Rﬁp. 72;
R. v. McDaniel, Foster, 121, 2 East P. 5 McCr. 307.
C. 665 ; and see supra, § 140. & T. B. v. Owens, uf sup,

10 S. v. Stivkle, 15 Fed. Rep. 798; ¢ U. 8. v. Moors, 19 Fed. Rep. 39.
U. 8. v. Fleming, 18 Ibid. 907. 1 U. 8. v. Danphin, 20 Fed. Rep,

# U. 8. v. Jones, 20 Blatch. 235. 625. Bee U. 8.0 Cﬁesma.n, 19 Ibid.

497, - ' '
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~ CHAPTER XXXIX.
ABUSE OF ELECTIVE FRANCHISE.

CHAP. XXXIX.] ABUSE OF ELECTIVE FRANCHISE. (§ 18825,

in the United Siates, has -given way to statutes imposing specific
penalties on misconduct of this class ; statutes which are multitudi-
nous and diverse, and which have received adjudications difficult to -
classify, from this very diversity of subject matter. Premising that
most of the questions that thus arise have been already incidentally
noticed, the distinctive points which meet us most frequently may
be thus divided :—

Offence equivalent to frauduient usurpa-
tion, § 1832,
1. ILLEGAL VOTING, .

Tlegal voling & misdemeanor at
common law, § 1832 a.

Proof to be the best obtainable,
§ 18320,

No defence that electdon was
voldable, § 1833.

No merger In perjury, § 1834.

Ignorance of disqualification no

defence, § 1855.
II. IRDIOTMERT AGATNST VOTER.

Indietment must aver election, §
1838.

Must speclfy’ disablhtya § 1837,

Double voling to be specified, §

Statutory terms must be wsed, §

- 18384,
,DI. Im)mwm:m AGQAINET Orncmts

'Usurpatlon of oﬂica indictable,
1838 5. ’

Daten&mte cannot be jnined §
1839,

Indictment may be gingle, §
1840,

Fraud or breach of duty must be

speelally averred and proved, -

§ 1841,

T. 8. marshal limited by statuta,

§ 1841 a.
Duty must be specified, § 1842.
Office to be averred, § 1343. -
And 50 of acienier, § 1844,
IV. EVIDENCE. -
Sufficient £ prové officer 10" be
acting ae such, § 1845.
‘Where there Is diseretlon, no lis-
bility for errors of judgment,
§1848, =
V.- AgTEMET,
Attempt is at cotnthon law in-
dictable, § 1847.
V1. BriserY BY CANDIDATES.
Corruption by candidates ndict-
able, § 1548,
VIL. VroLERCE TO VOTERS,
' Indict.able at common law, §
1548 a, :
VIII. Bervmte 41 ErxeTioNe.
Indictable by statute; § 1848 5.

§ 1832, IN a country based on popula.r eleetwns, abuse, by force

Offenon

or fraud, of the elective franchise, is an- offence against

equivalent povernment ; and is to be pinished on the gaine principle

to frandu-

lent usur- a8 by the English common law and the Roman common

ptionof 13w are punishable forcible or fraudulent usurpations of ex-

BOYVAr-

_eigFtY- _ ecutive sovereignty.! The common la.w olfenee, however, '

1 I:gﬁ-u, § 1858, SeeCom. o Hoﬂala,

That Gongrsss my eonst:tutronally

97 Penn. 8t. 387; and an arhc],e in2 enact statotés for theé regulation® of

Crim. Law Mag. 1 (July, 1881), on’

Crimes against the Eleotive Franchise.
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elections for federal officers, thongh at
the same elections Btate officers miay

I. ILLEGAL VOTING.
 §1832 a. Apart from statutory presoriptions, illegal voting is

indictable at common law ;' and consequently the attempt

to vote illegally is also so indictable.? Whether under ﬁ’;ﬁ“ﬁlﬂ‘:’ﬁ
Etatnhes the scienter must be proved will be considered tempt at

such voting

in another section.* At common law such proof is gep- ivdictable

at common

erally necessary, though the questlon of mtent is 1rre}e- law.

vant.*

§ 1832 b. The proof, on an indictment. agalnst a voter for illegal
voting, must be the best obtainable.® The poll List: bas 5 o .01
been held admisgible to prove that the defendant voted ;8 the bestob-

tainable.

though this on principle should not be the case unless
the testimony of the. officers of the election cannot be obtained, or
unless as corroborame of such testimony.” :

be slectod, but that they cannet regulate
elections for State officers exclusively,
exeept 8o far as to preslude race dis-
crimination, ses U, B, v, Reese, 92 U,
§. 214 ; Biebold, ex parte, 100 U, 8. 100;
Yarbrough, ex parte, 110 U. 8. 651
As to prosecutions for the invasion of
oivil rights, ses suprs, § 1856e; U.B.
». Bader, 4 Woods, 189 ; 16 Ped. Rep.
116; U. B. » Wright, 6 Ibid. 112; T.
8. v. Manford, 16 Ibid. 223.

In some jmrisdictions the sale of
lignor, near where an election ia being

" held, is indictable by statute. Btate ».

Cody, 47 Conn. 44; Biate ». Stamey,
71 N. C. 202; Hoskey v. State, 9 Tex,
Ap. 202. Bee supra, § 1512 ¢.

1 Supra, § 84; R.v. Price, 3 P. & D.
421 11 A, & E. 727; TU. 8. v. Burley,
14 Bla.tch 91 ; Com. v. Bilabes, ¥ Masa.

417 ; Com. v. McHale, 97 Penn. 5t. 397;
though see State v. Liston, 9 Humph,
603 ; Gordon v. Biate, 52 Ala. 308,

4 Infra, § 1847 ; supra, §8 173 et seq.;
Com. v. Jones, 10 Phila. 211. See R.
v. Hague, 12 'W, R. 310; MoCr. Bleec-
tion Law, § 468.

3 Infra, § 1835,

* Biate v. Perkins, 42 V. 399 State
o Welch 21 Minn. 22. See Steinwehr
v. State, 5 Sneed, 586,

& Whart. Cr. Ev. 5§ 220 et seg.

6 ‘Wilsoni v. State, 52 Ala. 599 ; Hon-
ter v. State, 55 Ibid. 76. ]

T Whart. Cr. Ev. §5 526 e seq. That
parol proof is admiszible as to alieng
voting on forrged naturalization papers; °
see McCr. Eleet. ‘Laws, § 21 ; Btate v.
Btumpf 23 Wis. 630. That parol proof.
iz receivable to solve latent ambigai-
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§ 1833 Thlegal voting at a voidable election would be indictable

No'dsfence

as an attempt, if such election were primd facie valid

that elee-  though it would be otherwise if the election were. abso-
Henras lutely void? But mere curable irregularities do ot
' purge the act of its cnmma.hty
§ 1834. The votmg, and the falsely gwearing to the voter’s quali-
No merger fications, are distinct offences, and the one cannot be
To perjury.  held to merge in the other,4
~ §1835. When illegal voting is made a m1sdemeanor by statute,

Ignoranees

irrespective of intent, it is no defence that the defendant

of disquali- believed himself eutitled to vote.* And even where the

fleation no

defence, ©  Btatute contains the conditions ¢ knowingly and fraudu-

114

lently,

it is no defence that the defendant acted under

advice of others, if such advice were in point of law wrong.” 8o, no

ties in ballots, zes People v. Seaman, 8
Cow. 409. Aa to conflict between bal-
lots and returnsg, see MeCr, Eleot. Laws,
§ 278.. That & voter cannot be made to
disclose the oontents of his ballot, see
MoCr, Elect. Laws, § 142; Feople ».
Pease, 27 N, Y. 81; Peopls ». Cicote,
16 Mich. 283. It has been held that
this privilege does mot shelter illagal
voters, - MoDanjel’s Case, 3 Penn, L.
J.310; Brlghtlyslﬂect Cas. 248. But
this ean .only be so when such voters
would not be exposed by their. answer
to criminal proseention. That burden
is on the proseention, see McCr, Eleot.
Laws, § 464. As to proving contents
of ballots, see Tbid. §§ 194-6, 293,

In Tennessee, it is said that handing
in a ticket to the proper officer is voting,
thomgh the ticket be not placed in the
box. Steinwehr o. Biate, 5 Sneed, 868,
Butin Alabama it is held that voting is
not complete until the ticket-is in the
box. . Blackwell », Thotnpson, 2 8t. &
P. 348, .

1 Bee supra, §§ 181-185. See, how-
ever, R. v. Bent, 1 Den, C. C. 157,

* Biate v. Williams, 35 Mo, 561.

* State v. Bailey, 21 Ma, 62; Biate
#. Cohoon, 12 Ired. 178, See supra, §8
1263, 1282 ; Biddle v. Wiltard, 10 Ind.
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62. For offences of this class, pee U, B
Rev, Btat. §§ 5506 & seg. .

4 Steinwehr v. State, & Buneed, 536 :
State v. Minnick, 15 Iowa, 123; Btate
w. Bheely, Ibid, 404,

¢ T. 8. v. Anthony, 11 Blatch. 200 ;
Minor v. Happersett, 53 Mo. 58; and
sea supra, § 84,

As to what constitutes cmzenshtp,
see Blaughter-house Cases, 16 Wall.
36; Corfield v, Coryell, 4 Wash. C. C.
R, 371; Ward ». Maryland, 12 Wall.
418, 430 ; Paul v. Virginia, 8 Ibid. 168;
Bradwell v. Btate, 16 Ibid. 130; Cran-
dall ». Nevada, 6 Ibid. 35, 44.

& Thai in such case the. indwlment
should aver “ knowingly,”” sse Daven:
port, in ra, 18 Blatch. C..C. 336.

Ag to scienier in electfon cases, see R.
v, Owens, 2 E. & E. 86; R. v. Contea, 2
K. & B. 253 ; Buckminster v. Reynolds,
13 C. B. (N. 8.) 6Z; R. v. Tewksbury,
L. R. 3 Q. B.629; U. 8. . O'Neill, 2

Bawy.481; Hnmiltonv. People, 57Barb .

625, -

T8 v Anthony, 11 Blatch, 200,
Supra, § 84 (pes. criticiem in 2 Gl_mn
Crim. L. Rep. 215) ; MoGuire v, Btata;
7 Humph. 54; Btate ». Hart, 6 Jones,
(N. C.) 389 ; Biate ». Boyeit; 10 Ived.
336.

CBAP. ZXXIX.] ABUSE OF ELECTIVE FRANCHISE, [§._1835.

matter how honest be the belief of a pergon that he is entitled to vote
twace, at two distinet places, he is rightfully convicted, if he so vote,
under a statute whlch makes the naked act mdlcta.ble, irrespective
of guilty knowledge.r For by statute; as well as by common law,
the electoral franchise, as has just been said, is an office; and a
person usurping such office, no matter how honestly, is hable to
penal prosecution, unless the statute expressly excepts cases of
« honest intent.”’® If * honest intent’’ and * mistake of law’’ will
exense a person illegally voting for President of the United States,
“ honest intent” and ¢ ignorance of the law’’ will excuse a person

1 In State v. Boyett, 10 Ired. 336,
where the statute contained the guali-
fieation ** knowingly and frandrlent-
ly,” it.was held that it was ne defence
that the defendant voted honestly un-
der the advise of friends; and In Btate
v, Hart, § Jones (N. C.), 38%;:it was
Leld that a mistaken opinion by the
officers of election not communicated
to the defendant would not protect
him ; see R. v. Price, 11 A. & E. 727,
P. & D. 421.

Where the statnte imposes the pun-
ishment on those whe *‘knowingly
vote’! without qualification, this makea
penal voting, knowing the disqualifica-
tion, but mwistaking the law. MeGuire
v. State, ¥ Hunph. 54. ’

In the following cages ignoranee and
honesty have been held, 3 defence :—

Comi. v. Bradford, 9 Mete. 268 (where
the statute had the words ‘' knowing
himself not-to be a qualified voter");
Com. v. Aglar, Thach. C. C. 412; Bright.
Eles. Cas. 412; Com. ». Wallace,
Thach.. C. C. 592 ; Bright. Eleo. Caa,
703 {under statute imposing penalty on
a person who * knowing himself*’ to be
not qualified. should *f wilfully™ vote,
ete.) ; Com. ». Macomber, 7 R. I, 349
(under & statute, also, which made
# fravdulently’’ a condition of the of-
fence) ; Gordon v. Btate, 52 Ala, 308;
Carter v. Btata, 55 Ibid. 181 (where it
was held that it is a defence that a

minor, who voted illegally, believed
honestly and non-negligently he was of
full: age, the statnte, however, making
it requisite to the offence that it shonld
have been committed *‘ frandulently’”).
Ses Com. ». Bilsbee, 9 Mags. 417, where
double voting was held & misdemeanor
at-conmnon law:

In State v.” Perking, - 42 Vt. 399
Btate ». Welch, 21 Minn. 22; under
statates not conditioned by terms ex-
acting scienfer or frandulent intent, {lle-
gal voting at two distinet pol_ls, ‘though
nnder an honest mistake of right, was
held indictable. See Hamilton v. Peo-
ple, 57 Barb. 625, where it was held
that the indictment, nnder the New
York stainte, shonld not aver scienter,
It was also held that it was no defence
that the defendant (though disfran-
chised as a felon) beheved. lve Wai efl-
titled to vote.

In Btate v. Williams, 25 Me. 581, it
was held that there could be no eonvie-
tion unless the elections were both of
them in kecordance with law,

On the other hand, in COalifornia,
drankenness has-been held a2 defence
to “ repesiing’” (People v. Harris, 29
Cal. 678) ; a decision which may lead
“ repuaters’’ to get drunk hefore they
‘‘repeat.’”’ The atatute does not-appem’_
to preseribe 8 scicnter,

t Bee supra, §§-54, 1812, -
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ugurping the office of President of the United States. Usurpation,
therefore, wonld cease to be penal when it bocomes fanatical.!

I1." INDICTMENT AGAINST VOT&R.

§.1836. Following the analogies of perjury, we can well under.
Inditctmens  2PARd Why the old English precedents, in cases of ille-
must aver gality ab elections, should set out all the preliminary pro-
clection.  cedure under which the election was held? But as in
perjury, the practico in-this country, except in one or two jurisdic-
tions, has been to dispense with such great particularity;® so we
may apply the same liberality to the construction of indictments for
offences at elections, especially. when such are held under gomeral
laws. To this point, indeed, there is direct authority, showing that
it is enongh to allege that the offénce was committed at o general
election lawfully held according to law, stating when and where
the election wag held and what it was for#. But this much - is

CHAP. XXXIX,] ABUSE OF ELECTIVE FRANCHISE. [8 1888 .

§ 1887. Where the indictment is for voting when disqualified,
under a statute which enumerates certain causes of disquali- epoct
fication, the defendant should be specially averred t,o.be glg‘:i;a.
within such disqualifying clauses.! The same nﬂe applies *
to unlawfuily counselling a disqualified person to v'ot.e.’ But at c0m-
mon law, and under statutes which do not dlscmmma.’oe.between dis-
qualifications, it is enough to aver generally that thg defendant. ‘Wwas
disqualified and-incompetent.? - o o

- § 1838. Whers a statute makes stmply casting Wo votes ;ndwt,-
able, it is sufficient fo allege the casting of twovgt‘es‘ sble
But where voting ¢» two places is made indictable, the ZSEL‘;E  tobe
indictment must designate the places.® It is no dgfence
that the first-vote was illegal® = - - : ] _

: §- 1838 a. The act of illegal voting must be‘ﬁvemd’m the stz::;utory
terms, with sach predicates (e. g., * sorruptly,” «illegally,” ¢ un-
lawfully”) ag the statute may prescribe ;7 though synqnymes,-suc}:
a8 “ unlawfully”” and ¢ illegally,” may be regarded as convertible.

essential.® And it is essential, also, that the day of the offence
should be specifically averreds = '

1 In R. v, Bent, T Den, C. C. 157, it.

was ‘hdld that-to fulsely persoriate =
voter at a municipal elestion i3 not in-
diotable at common law; sed guaere,

As 'to disfranchised votér voting, see
McCr, Elect, Law, § 18, - o

# Thiy séems to have been held requi-
gite as late zs R.v: Bowler, C. & M.
568 8 Jur, 287; and other cases of
falee Bwearing at elections; which,

_howéver, are not sirictly in point—the
alement of perjury being distinotively
indictable. Bee Cole an Crim, Inform,
24 Part, 187.

‘¥ oo supre, § 1294, :
-4 Btate v, Bailey, 21 Me. 62; State v,
Boyington, 56 Me. 612; State v, Mar-
shall, 45 N. H. 281 ; State r. Hardy, 47
Ibid. 538; Com. w». Bhaw, 7 Met. 52
8, C:; 'Whart. Prec. 1019, where indiet-
fnent i8 given ; Com. ». Silsbes, $ Mass.
417; Com. v. Btockbridge, 11 Ibid,
278; Lana ». State, 39 Ohio Bt. 312 H
Tipton v. State, 27 Ind. 492 ; Gallagher
v. Btate, 10 Tex. Ap. 469. It fs not
neceasary even to aver who were the

800

officers t0 be eleeted, if the eloction
were general. BState o. 'Minnick, 15
Towa, 123. '

5 Carter v. State, 56°Ala. 181,

€ State v. Day, 74 Me. 220.

That the purpess of the election need
not be averred sea fyrther, State v.
Lockbanm, 38 Conn. 400; supra, §
1836.  That the oficers of the election
need 10t be named, see State v. Doug-
lass, 7 Iows, 413 ; supre, § 1836 ; State
». Minnick, 16 Towa, 123, That it in
Hot necessary to aver in detail the
authority by which the election was
sutamoned, see State ¢. Bailsy, 21 Me.
62, State v, Marshall, 45 N. H. 281;
Com. 4. Desmond, 122 Mass. 12, and
casen elted in prior Hotés to this seo.
tion; mor that the clection was by a
mesting of the electors, Cim. 2. Shaw,
7 Meto. (Mass.) 52, That tho place of
the election must be specified, ses U. 3, .
v. Jéhnson, 2 Bawy, 482 ; Com. v. Des-
mond, 122 Mass. 12 Btate v. Fitzpaf-
rick, 4 R. L' 469; Gallagher v. State,
10 Tex. Ap, 469, ' ‘That the dedignation

Where the statute qualifies the offence by requiring a particular
intent, this intent must be averred.? Thgs in EPgl?nd,. Stato
where ¢ wilfully” making a false answer, etc., is indicta- g%rr:; e:im

ble, the term ¢ wilfully”” must be used.”

of the person voted for is unnecessary,
see State v, Minnick, 16 lowa, 123; Wil-
son v. Btate, 52 Ala, 299,

1 Whart. Cr. PL. & Pr. £ 238 et 2eq.;
People w- Wilt'»e_r, 4 Parker C, B, 19;
Htats ». Moore, 3 Dutch. 105 (Bright-
ly’s Elect. Cas. '705); Pgarce v. State,
1 Sneed, 837; Quin ». State, 35 Ind.
485 ; Gordon v. State, 62 Ala. 308, See
B. ». Hill, 2 Ld. Raym. 1415; R. ».
T arvis, 1 Burr. 148; R. ». Wheatman,
1 Doug. 331; U. 5. v. Hendric, 2 Baw-
yer, 476 ; T. 8. v. Johnson, Ibid. 432,
See, however, U, 8. ». Ballard, 13 Int.
Rev. Bec. 195,

2 State v. Tweed, 3 Dutch. 111. See
U. 8. ». Hirachfield, 13 Blatoh. 330.

* Com. v. Shaw, 7 Met. 52; Whart.
Prec. 1019 ; Stafe ». Macomber, T R. L
349; Btate v. Douglass, 7 Iowa, 413;
Btste ». Bruce, 5 Oreg. 68. Bee Stata
v Boyington, .56 Me. 512; Btate w.

That an arerment apecifying the con-
dition which ereates digability (e. g., an
averment of minority or of conviction of -
infamy) will snstain a conviction, geeU..
8. v. O'Neill, 2 Sawy. 481 (Deady, I.).,

t 3ee form and observations. ip
Whart, Prec. 1021, )

B State ». Fitzpatrick, 4 R. I. 269.
Hee State v.. Macomber, 7 Ibid. 348, .

§ State v, Perking, 42 Vi. 399, .

T R. v. Bowler, C. & M. 55%; R. v
Bent, 1 Den. C. €. 157 ; Btate ». Moove,
3 Datoh. 105. See U. 8. v. Walkinds, -
T 8awy. 85 (Deady, J.). .

® See Whart. Cr. PL & Pr. § 269
Btate v. Hayworth, 3 SBneed, 64, where
it was held that ** knowingly’ was im-
plied in “illogally,’”* * knowingly’’ ne
being in the statute. R

¥ fee, a8 to fraudulent registration,
U. 8. v, Hirschfield, 13 Blatchford, 330.

» R. v, Bent, 1 Den. C. C. 157, But

Lockbaum, 33 Conn. 400; U. B. v., See State v. Hayworth, 3 Bneed, 34.

Quin, 12 Int, Rev. Rec, 151. -
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ITI. INDIOCTMENT AGAINST OFFICERS, _
§ 1838 8. The general responsibility of officers is heretofor inde-

pendently considered.! At present it must be sufficient to notice

the following points :—

It is indictable for a person to usurp an office to which he has no
Usurpe claim ;* and in some jurisdictions such usurpation is wade
3{ czﬁ)(i‘;. in- 2 statatory offence.? But when there is a contested elec-

tion, and treason or false personation, or violent expulsion
of an officer avowedly legitimate is not set up, title to office cannot
be tried by means of a criminal prosecution any more than can title

CHAP, XXXIX.] ABUSE OF ELECTIVE FRANCHISE, {8 1845.

orders, during the progress of an election, unless a disturbance
of the peace is there threatened, or actual fraud is attempted, or the
supervigor is in actual need of protection;' but that if there be
actual digturbance of the peace, or other actual violence committed
or threatened, or if the supervisor be in actual need of protection,
ot fraud be attempted in the said room, then the deputy marshal
may enter the room for the purpose of (hschargmg the duties imposed
on him by the statute.

As has been geen, federal statutes regulatmg State elections have
been pronounced constitutional so far as concerns elect.lons of mem-

to goods.*

Defendants 3 1839. As .already geen, In indictments égaiﬁs_t offi-
cammothe  cers of elections, defendants oceupying different officers,

joilned,

charged with different duties, cannot be joined.?

Indictment  § 1840. A single officer may be charged with an v un

may be .

single. lawful act in receiving a disqualified vote, without stating
how the defendant’s co-officers acted.

Fraud or § 1841. Special acts of frand, when officers of elections

duty must  are indicted for fraud in discharge of their duties, must

be speclally

averredang e shown. Ttis not enough to aver a mere conclusion of

proved. law, that the defendants * did commit wilful frand in the
discharge of their duties.”””

§ 1841 4. It has been held that when a deputy marshal is ap-

Deputy

poiited under the act of Congress establishing supervisors

marstial e Of “elections, the deputy marshal hds no right to enter

gtricted by

statate. -the room of the Judges of an electmn, against thelr

! Supra, §§ 1568 et ssg. Bee, on this
topio,  Hall ». People, 90 N, Y. 498.
Af to tampering with return sheet, see
Com. ». Monatt, 14 Phila. 366.

* Scarlett’s Case, 12 Co. 98.

¥ 8ee Com. v. Conmnolly, 97 Mass.
478 Lansing ». People, 57 111, 241.

'In Wayman ». Com., 14 Bush, 466
it was held that the lawfn.lness of an
elestion is Do pari of the description
of the offence of nsurping the office of
jndge of elachon

{ Bupra, §§ 884, 1152; Kreidler v.
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State, 24 Ohio Bt, 22; Com. =, Adams,
Met. Ky. 6. )

§ Com. ». Miller, 2 Parsons, 430;
Brightly’s Elect. Cas. Til; and see
State v, Welch, 21 Minn, 22 ; Wilson
v. State, 52 Ala, 299; State v, Boying-
tox, 56 Me. 512. :

* Com. v. Gray, 2 Davall, 373, _

7 Com. v Miller, 2 Parsons, 480;

Brig'htly’ Eloct.. Cas.. J1l—a ruling -

clearly pustained by the a.nalagy of;:

pleadmg in the statutes of falae e

temces. Supre, § 1221 ; andssenpm,
§ 1569 ; Whart. Cr- P1. & Pr. § 154.

bers of Congress and of federal electors.®
§ 1842. That in the indictment the particular duty of the de-
fendant must be speclﬁed results from the necessities of puiy must

the case. Otherwise the defendant would have no notice

bespecified.

of the duties he is charged with violating.*

§ 1843, 1i is sufficient, as already seen, to aver that the defend-
ants ag officers of election were duly charged with their omeo to be
particular offices,® or ‘that they « were” oﬂicers of the ®verred.

election, ete.®

§ 1844, When guilty knowledge is necessary to €O Apnd o

stitute the offence, then the scienter must be averred.

aciendor,

IV. EVIDENCE,

§1845 The principle is well established, as has. been stated,
that it is sufficient to prove that an alleged officer, in g .ot
an indictment agaiust him for misconduct, was at the toprove

officer was

time of the offence acting in the office averred.? This actingas

rule applies to election officers.”

1 Ap o constitutional powers of Con-
gress in this relation, see supra, § 1832,
note, '

t Gitman, ex perte, 3 Hughes, 548,

As to funotions of deputy marshals,
sea further, T, 8. ». Conway, 18 Blatch.
C. C. 566 ; Geissler, ex pasrte, 9 Biss. C.
C. 492; Bpooner, ir re, 9 Abb. (N Y.)
N. Ca. 481. As fo supervisors, see
Hilt, in re, “Ibid. 484; and see, gene-
rally, Brightly's Election Cases, 592.

3 Siehold, er parte, 100 U. 8. 371
‘Bee Clark ». U. 8., Ibid. 399 ; U. 8. v.

sueh. -

(ale, 109 U. 8. 65; and cases cited supre,
§ 1832, note. _

¢ Com. v. Rupp, ¥ Watts, 114. Su-
pra, § 1669,

£ See supra, §§ 1568, 1570 1578,
1589 ;" Edge ». Com., 7 DBarr, 275;
Btate v. Randles, 7 Hnmph 9.

§ Com. ». Shaw, 7 Mete. (Mags.) 52,
and cases tnfra, § 1846

* Supra, § 999; Whart. Cr. PL. &Pr.
§ 164; Staie v. Damels, 44N. H. 383. )

5 Supra, § 1589 ; McCr. Law of Elect.
§ 446.

9 C'om. v, Bhaw, 3? ‘Met. 52.
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§ 1846. Where there is discretion given the officer, there isno
e criminal responsibility for a wrong act done honestly in
Is“dhme“mm belief that it was right! Fraudulent or unlawful intent
Eﬁi‘gl}gf“ must be ordinarily proved in order to impose liability.2
;rl%r;g Hence officers of clections, being more or less charged
with discretionary power, are not indictable for non-

neghgent. mistakes of law or fact.?

OHAP. XXXIX.] ABUSE OF ELECTIVE FRANCHIRE. {§1848 a.

VII. VIOLENCE TO VOTERS,

§1848 a. Violence to voters, interfering with their peaceable
exercise of the right of franchise, is to be regarded vygon;
in the same light as violent resistance to officers of jus- L‘;t:eff:;h'
tice when in discharge of their duties, and as. violent votinglin-
obstruction of public justice ; and hence when the object dictable

was to prevent the free exercise of the right of franchise, is indict-

Y. ATTEMPT.

Attompt § 1847. Wherever the consummated offence is a mis-

indictahle

ot Common demeanor, the attempt to commit it i3 indictable at

law, © common law.*

¥I. ERIBERY BY CANDIDATES.

4 18;&8; At common law it is an indictable offence fof 8 candidate
Sach beih for public office to bribe or attempt to bribe an elector.’
ery indiet- It hag been held bribery in this sense. to- give® or to offer

able,

money for & vote, or for refraining from voting.? All

concerned in the act are pnnclpa.ls nd and t,he at.tempt is mdlcta-ble

a8 such at common law; 1

1 Supra, § 87 et sog. ; Siate v, Smith,
18 I, H. 91; Btate v. Daniels, 44 Ibid,
388; State v. MoDonsld, 4 Harring.
5565, For form of indictment; see Peo-
ple v Peass, 30 Barb. 588; Com. o,
Gray, 2 Duvall, 373,

t U, 8.v. Wriglit, 16 Fed. Rep. T12.

. Hee, as to indictment, U. B. v, Badet,
-10 Ibid. 116; 4Woods 189 ; U. 8. ».
Cahiil, 3 McCOrary, 200 Statev Day,
74 Me. 220 ; People v. Boas, 29 Hun,
377, .

" % Bee Btate v. Smith, 18 N. H. 91;

Com. ». Bheriff, 7 Phils. 84; Com. v.
1go, 1 Browst. 273 ; State v, McDonald,
4Ea.mng. 556; State », Porter, Thid.
858; State v, Danicly, 44 N, H. 383;
Byrne v, State, 12 Wis, 619, Soe Mé-

Cr.'Law of Fleet. § 463.
"'Supm § 1832 a; Com, . .Tones,
_ 10 Phila. 211; 2 Crim, Law Hag. 466,

Bee supra, §§ 173 ef seq,
'S Infra, § 1868; R. ». Pitt, 3 Burr.
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1335 ; R, v, Pollman, 2 Camp. 229 ; State
v. Jackson, 73 Me. 91 ; Nichols », Mud-
gett, 32 Vi. 546 ; State ». Bllis, 33 N. J.
L.102; Com.». Bhaver, 3 W. & 8. 388 ;
Cont. v. Walter, 86 Penn. 5t, 15 ; Rns.
gell ». Com., 3 Bush, 469. Bee U. B.
v. Worrall, Whart. ‘8t. Tr. 189; and
other cases cited infra, § 1858,

4R, v Pltt,utaup Com. v.Shnfar,
ut sup. :

 Walsh z. People, 85 Il. 58.

* R. v. Isherwood, 2 14, Keny. 203,

* R. v. Pitf, w sup.; U, 8. v. Wor-
rall, W sup. Bee. McCr. Elect. Law, §
149. . '

¥ Walsh ». People, 65 711, 68 ; Hutch-
fnson . State, 36 Tox. 294,

By a provision in the Constitution of
Pannsylvenia (adopted by statate in
other States), *“ Any person who shali,
while a candidate for offics; be guﬂty .
of bribery, fraud, or wilfal wiolation of
any election law, sball be forever dis-

able at common Iaw.! That the offence at common law has not been

qualified from holding an office of trust

or profit in this Commonwealth ; and-

any person convicted of wilful vicla-
tion of the election laws shall, in addi-
tion o any penalties provided by law,
be deprived of the right of suffrage
abgolutely for s term of four years.”
Const. art. 8. By the Act of 1874,
legal expenses were defined. It has
been held under this provision, and
under the statute defining legal expen-
ses, that a violation of the law ia gnffi-
otently charged by alleging that money
was paid by the defendant to another,
for purposes other than those pre-
geribed, © but for corrnpt and illegal
purposes in procuring his (the defend-
ant’s) electiou.”” Com. ». Walter, 86
Penn. §t. 15, - As to what 'gratuities
congtituta bribery, see Richardson v.
Webster, 3 C. & P. 128; Jackson »,
Wallcer, 5 Hill (N. Y.), 27 ; Duke:v.
Asbee, 11 Ired. (L.) 112, It has also
been held that an offer by & candidate
for offive. t¢ aecept less than the legal
fuae if elected invalidates the election
it influenees. State ». Purdy, 36 Wis.
213 ; and other cases cited 2 Crim. Law
Mag. 452. As to bribery generally,
see infra, § 1858

1 Supra, §§ 650-2, 1832; U. B, »
Bouders, 2 ALb. (U. 8.) 456. That a
conspiracy to pervert an election is in-
dictable at common law, see supra, §§
1356 a; 1372, 1376. As to *civil
nghts" presecutions, see supra, § 1356 a.
That the federal statute does not cover

cases of mere breaches of the peace at
the polls, see State v. Flat.cher, 22 Fed.
Rep. 776. o

In Yarbrough, exr parte, 110 U. 8.

. 651, the indictment charged that the

defendants conspired to intimidate A.
B., a citizen of ‘African descent, in the
exercise of his right to vote for & mem-
ber of Congress, and that in the exe-
cution of that conspiracy they beat,
braised, wounded, ahd otherwise mal-
treated him {second cotnt), snd that
they @id .this on acoonnt-of his race,
color, and previous condition of servi-
tude, by going indisguise and assanlt-
ing him on the publie highway, and
on his own premises. This wag held
to be a sufficient deseription of the
offence covered by §§ 5508, 5520, R.B.
In all cages, it was ssid, whaere. the
former. glave-holding States had  not
removed from their. Constitutions the
words “ white man'® as a qualification.
for voting, this provigion did; in affeet,

‘gonfer on him the right to vote, be-
canse, being paramount to the State

law, and & part of the Btate law,
it annulled the discriminating word
white, and thas left him in the enjoy-
ment of the same right as whiie per-
gons. . And gnch would be the effact of
any future_econstitutional provision of .
& State which should give the right of
voting exclnsively to white people
whether they be men or womeri. BSee ’
Neal v. Delaware, 103 U, 8. 370.
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the subject of independent adjudication may be explained by the
fact that in most jurisdictions statutes have been adopted by which
the common law offence has been abserbed. I is not practicable
to do more at this place than notice the federal legislation for the

protection of negro suffrage. This legislation, so far as it prohibits

violent interforence with negro voting, has been held constitutional
by the Bupreme Court of the United States.!

VIII. BETTING AT ELECTIONS.

§ 1848 &. That wagering contracts are invalid at common law
B there is little question ;* but unless made so by statute,

etting . . qe PR
indictable  such transactions are not indictable.® In many jurisdie.
by siatale.  ions, however, statutes exist making betting on elections
an indictable offence, and under such statutés all bargains condi-
tioned on the result of elections are indictable,* irrespective of the
scienterf But the election on which the bet is made ‘must be either
undetefmined when the bet is made® or, when the election is over,
the result must be still unkrown.” "THe indictment has been held
sufficient if it follow the statute,® thoiigh' the better opinion is that,
unless otherwise directed by statute, it must specify the bet, the
election, and the sum at stake.® It has been held, howéver, that
it is not necEseary ¥ specify the person with whom the bet was
made.” Betting, in cther relations, has been elsewhere congidered.u

-1 Whatt, Com. Am. Law,§§ 585 efseq. & State v. Mahan, 2 Ala. 340; Hiser
: ¥ Bee distinelions taken in Whart. o. Btate, 12 Ind. 339 Btdte v. Win-
on Cont, §§ 462 et seq. As to conspi- chall, 60 Ibid. 300. R
racy to cheat by betting, seo supra, § 7 Miller v. State, 33 Migs. 356.
" 187 ® Sherban r. State, 8 Watts, 212,
-%.Com. v. Avery, 14 Bash, §25. ® Wagner 'v. State, 63' Ind. 250;

-4 Parsons v.. State, 2 Carter, 499
Com. »v. Kirk, 4 B. Mon. 1; Com. »,
Bhouse, 16 Ibid, 325 ; Ramsay v, State,
5 Boeed, 652,

- % Bupre, § 88.  See MoCr, Blect. Law,
51. 140. : S
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Lewelien. v. State, 18 Tek. 538, &
variasce, ‘however, as fo amount, if
within statntory limit, does not vitiate,
Com. v. MeAtee, 8 Dana, 28, .

' State v, Bmith, 24 Mo. 256,

N Swpru, §§ 1466 ¢, 1487a. ¢ ¢

CHAP. XL.] FORESTALLING, REGRATING, ETC. [§ 1849,

CHAPTER XL.-
FORESTALLING, REGRATING, AND ENGROSSING.

By the Ro Iaw, offences are made ] At common law indictable to oppress
3;')en:l, § lmﬁ. v : community by absorbing staple, § 1851.
And 8o by statute 5 & 6 Edw. YL, § 1850,

§ 1849 THEsE offences are taken from the Boman law. The
Roman title is Dardenariaius, and consists in the arti- By the
ficial production of dearness and scarcity in any market Eoman law
staple (ne dardanarii ullius mercis sint),! but especially 2 e made
of grain. Popular feeling was then, as it has been often . P
sinee, aronsed against the monopolizers or hoarders of .food. The
Hdiles were vested with jurisdiction to repress such offences; and
Plautus? illustrates the process of prosecution before them in a
passage where the Parasite ealls for proceedings aga_.inst.those-, qui
consiliwm iniere (something like our own conspiracies to raise pl"lct'!B)
quo mos victu et vite prohibeant. So Livy® tells us of a ﬁne.lm-
posed upon frumentarii ob annonam compressam. The_ proceedm,g:s
allowed in such cases took definite shape in the famous Lex Julia
de annona; which declared the usurions hoarding of grain to be a
public crime. In the exposition of this law* we are told that lege
Jul. de ann. poena statuitur adversus eum qui contra annonam
JSecerit soéietdteznﬂe coierit, quo annong carior fiat; and by the first

section & penalty is imposed on Interference with transportation, or

in any way preventing the free carriage of grain,—eadem Ze:ge Con-
tinetur, ne quis navem nautamve retineat aut dolo malo_' facwt,-wo
magis detineatur. Still sharper edicts followed, of whl.ch Ulpian®
mentions one: ne aut ab his; qué coemtas merces supprimunt (pur-
chagers) aut a locupletioridus (hoarders of their 'm.m produce) |
annona oneretur. Zeno issued a special statute against monopo-

1 L. 6. pr. D. extraord. erim, 47, 11. t L.
2 Chap. iii. L. 32. 2qq. f].
# XXXVIIL 35.

2. D. h. t. 48. 12.
6. pr. D. extraord. crim.
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lizers, who, to create an artificial scarcity, buy up all a necessary
staple in order subsequently to sell at their own price. Such of-
fenders, on conviction, were to be sentenced to confiscation of goodas,
_ and to banishment.?

§ 1850. The Lex Julia de annona was reproduced by the statute

And o 5 & 6 Edward VL. c. 14. By this statute forestalling is
_ sutute5 % defined to be the buying or contracting for merchandise
GELVL o vietual coming to market, or dissuading persons from
bringing their goods or provisions there; or inducing them to raise
their prices. ¢ Regrating,” by the same statute, « is the buying of
corn or other dead victual in any market, and selling it again in the
game market, or within four miles of the place ..... Engrossing
was also described to be the getting into one’s possession, or buying
up, large quantities of corn or other dead victual, with intent to sell
them again.”’* This statute was brought with them by the English
colonists who settled in North ‘America, and though in its details,
é. g., in prohibiting purchase by middle-men in the same market, it
is now obsolete, and although so far as it mterﬁares with the right
of the merchant to buy in the cheapest market and sell in the dear-
est, it is in confliet with a sound and healthy system of political
economy, it 18 it one point & récogmition of common law principle
whlch it is lmportant here specifically to enunciate.

§ 1851. While we ‘must regard the provisions of the Roman and
At comi- English statiites against middle-men and commission mer-
ﬁ&“&:ﬁe ' chants as obsolete ; and while in England the ‘statute of
tooppress 5 & 6 Edward VI has been repealed by 12 Geo. TIL
g"&,";ﬁ‘;’;ﬂw ¢. T1, yet, entirely apart from these statutes, we inust
- tngstaple.  hold it to be indictable, on general pnnclples of common
law, to engross and absorb any particular necessary staple or con-
stituent of life so as to impoverish and distress the mags of the

CHAP. ZL.) FORESTALLING, REGRATING, ETC, [§ 1851,

community for the purpose of extorting, by terror or other coercive
means, prices greatly above the real value. Questions of this kind
have wsually come before the courts on indictments for conspiracy ;
for it is by conspiracies that extortions of this kind are generally
wrought. But on an indictment against an individual for buying up
all the grain or other necesssry staple 2o as to produce a famine in
the market, and thus' to obtain grossly extortionate prices, wrung
through a sense of misery from the community, the offence may -
be held indictable at common law.! For not merely is the extortion
to be taken into account, but the ‘terror as to the future, and the
migery at the present, which are thus inflicted on the community
at large.? Bui to sustain such a prosecution, the commodity must
be a necessity, it must be absorbed by the monopolizer, and the

prices must be unjustifiably ext.ortwnate #

1 Heo fully supra, § 1366 ; and see, to
same effect, B. v. Waddington, 1 Bast,
143, 167 ; and R. ». Roshby, 2 Ch. C.
L. 538; sec Whart. Prec. 1007, and
note thereto. ’

The history of the Iaw in thie re-
spect i8 given in 3 Steph. Hisf. Ctim.
Tiaw, 199 et seg. By Stat. 7& 8 Viot. 24,
the common law offences of *‘ badger-
ing, engrossing, forestalling, and re-
grating,” were abolished.

Lord Campbell (Lives of Ch. Just..

IV. 84, Am. od.) criticizes, with much
acuteness, Lord Kenyod’s rulings in
VOL. 1L~~39

Waddington's oage ; and there can be
ne guestion that these rulings were
largely influenced by Lord Kenyon’d
political prejudices as a tory holding
1o the paternal theory of government.
I have discussed fhese and kindred

_eases in detall in an articls on Political

Economy and Criminal Law, in the
Crim, Law Mag.' for Jan. 1882,

2 See 1 Russ. on Cr, 168, 169.

3 R. v». 'Webb, 14 Fast, 4067 Pratt
v. Hutchinson, 16 Ibid, 511; Peitam-
berdass ». Thackvorseydass, 7 Moore
P. C. 238, S
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1 L. un. C. de monop. (4. 59.), For
a foller higtory of the law on this
point, ses Rein’s Criminalrecht der
Rémer, p. 829,—a work to which I am
much indebted for aid in this and other
departments.

# 4 Black. Com, {Wend. ed.) 155.

8 Mr. Story (Bales, p. 647) says:
¢ These three prohibited acia are not
otily practised every day, but they are
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the very lfe of trade, ‘and without
them all wholegale trade aud jobbing
wonld be at au end.” This remark is
sustained hy -Mr, Benjamin in his
work on Bsles, § 515.

The queation, in its civil rolations,
is considered in Whart. on Contracta,
§§ 463 e seg. The pelicy of laws of

this class is discussed by me in 3 Grim.

Law Mag. 1 (Jan. 1882).
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CHAPTER XLLI.
CHAMPERTY AND MAINTENANCE.

- Champerty indictable at common law, | Otherwise with maintonance, § 1854,
§ 1853, . . : '

§ 1853. CHAMPERTY is a contract by which parties, one or more
Champerty Of them claimants of a particular property, agree to
mdletable  divide it in ease of success in a suit which they are to
law. combine in pressing.! Chaperty, as the name-{ Campi
pariitio) indicates, is-a relic of the old Roman law, and exhibits the
distaste of that law to all combinations of individuals- which might
be regarded as in any way unduly promotmg litigation, or by the
numbers and influence of those engaged, infimidating thoss con-
cerned in the administration of public justice. That a combina-
tion of individuals, not themselves interested in the result, to carry
on for gain & lit1gatmn, is indictable at common law, has been
more than once intimated in American courts. No doumbt. if the
aobject, ns the idea of. cbamperty - necessarily involves, be a division
of profits acerning from the raking up of old claims for purposes
purely specilative, the peace of the commupity and-the security of
titles require that enterprises of this kind should be the subject of

- penal condemnation. No man has a right to speculate in law pro-
cess; and the law itself naturally steps in to punish, as if for con-
f.empt those who would abuse it by turning it into an insirument,
not of benignity but of extortion.

§ 1854. Maintenance is the officious pecuniary contnbut:on of aid
to a litigant in any legal proceeding by a volunteer stranger.? In

1 WharL on Cont. §421; Steph. I)ig. buyer may oarry on, the guit in place
C. L. art. 141. Buying or selling a of the geller. Ibid.
pretended title iz buying or selling
1ands, of which the title is known.to as to champerty, see 19 Alb. L. J. 468,
be in dispute, below the value which
they wonld have if the title was not in  Steplh. Hist. Cr. L, 228,
dispute, and tv the inteut that the
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¥or a discuseion of the modern rule .

t Steph. Dig. €. L. art. 141, Bee .

CHAP. XLL] CHAMPERTY AND MAINTENANCE. [§ 1B54.

maintenance no personal profit is expected or stipulated. The
object 1s simply, from motives,on their face, of kindnesa to Otherwise
a suitor, or of personal enthusiasm for the vindication of ~with main-
TANCE,

a particular principal, to aid a party in pressing his suit.

That this is not now considered indictable in England is evident from
the fact that societies for the aid of the alleged Sir Roger Tichborne,
in his claim on the Tichborne estates, and for the prosecution of a
series of ecclesiastical offenders, have been conducted with conspic-

uous and unchecked zeal in England, while in the United States we’

have seen organized, without judicial censure, numerous vigilance

and other public committees to prosecute certain offenders.

1 The soliciting aid in the Tichborne
cage was rilod hot to be a contempt of
court in R. ». Bkipworth, 12°CGox C. U.
371. Ses Wharti: Cr. PL. & Pr. § 957.
That aid to carry on a prosecmiion is
not maintensnce, gee Com. v. Dupuy,
Bright. 44; 5. C., 4 Olark, 1. Asto ba.r-
ratry, see supra, § 1444 -

Champerty and maintenanve are not
indictable in New York and Connecti-
¢nt. Richardson v. Rowland, 40 Conn.
565, -

-On the ‘guestion of validity of cham-
pertous - contracts, sep Leake on’ Cont.

ed., 732 ; Whart. on Cont. §§ 421 e
seq.; Hutley v. Huiley, L. R. €Q. B. 1]2.

In Richardson ». Rowla.nd upra, it
was said by Foster, Jir—

# The only guestion pregentad hy the
finding for vur congideration is whether
ihe plaintiff is entitled, wpon the facts
found, to recover one-half of the suin of
$468.53, the amount received by the
defendant as the net avails of his:snit
against Sturges. The plaintiff claims
one-half of this snm under a contraet
with the defendant, by which he was
to render him certain-serviees in con-
nection with the suit, and receive half
the net amount recovered ; the defen-
dant resists the demand, claiming that
the contract iy void for maintenance
and champerty.

# Maintenance ai common law sig-

nifies an 'unla.wfui taking in hand or
uphiolding of quarrels, or sides, to the
disturbance or hindrance of common
right. The maintaining of one side, in
congideration of some bargain’to have
part of the thing in dispute, is called
champerty. Champerty therefore fa a
speeies of maintenanos, - -

< Maintenanee was an offees # com-
mon law, and divers sitstntet have
been passed in England by parlm.ment
regarding it, cgmmencing as early as
the reign of Bdward I. The reasons
upoen which the ancient doctrine rested
in England can now scarcely be said to
exist, and the law has, at times, been
regarded with disfavor. Asleng agoas
1791, Mr. Justiee Baller, in the case of
Master v. Miller, 4 T. E. 340, speaks of

a particular applma.tlon of the law of

‘maintengnee almost in the langtage of
conteript. Our statnte againgt unlaw-
ful maintenanoce, first passed in 1809,
forbade certain officers of the law, attor-
eys, and-counsellors, sheriffs, depaty
gheriffs; and oonstables, from buying

‘any bond, bill, promissory writihg,

book, debt, or other chose én action, un-

der cartain penalties. As mnodified in

1848, and as ihe law now stands in ousr

rtatnten, If eithor of the above-mﬁed. -

officers shall, with intent to make gdin
by the fees of colloction, pnrohasa ahy
chiose in action, and commence a snit

6
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upon the sams, he zhall forfeit a sum
not execoding $100, .

' As the plaintiff is not one of the
officors named in our statute, that
statute is not imferposed by the de-
fendant in the way of a recovery; the
common law fa the law relied on.

Wo are not aware of "any case
whers the law of maintenance and
champerty has been considered and

.passed upon by this court. It is al-
lnded to by Church, J., in giving the
opinion of the conrt in the case of
Btoddard ». Mix, 14 Conn. 23, 24, and
by Ellsworth, J., in Bridgeport Bank
2. New York & N. Haven R. R. Co., 30
Conn. 273,

‘““Bome of our sister Btates have
adopted the common law on thiz sub-
ject and somne have not. Massachnsetts
and Rhode Island recognize the rale of
the common law, Thermstenv. Percival,
1 Pick. 415 ; Lathrop v. Amberst Bank,
O Met. 489 ; Martin ». Clark, 8.R. I.

-389. Among the States which discard
{he rule are Vermont, Delaware, Ten-
nesse, and Iows, Danforth v. Streeter,
28 Vt. 490 ; Bayard ». McLane, 3 Har-
rington, 138, 20%; Therley v. Riggs,
11 Humnph. 53; Wright v, Meek, 3
Towa, 472. )

f There are sunch broad distinetions
in the siate of society between Great
Britain and this country, that the
reasons - which make s law against
maintensnce and champerty salutary
or necessary there, do not exist here,
—~oertainly not to the same extent.
Mr. Justice Grier, in giving the opin-
Ion of the comrt in Roberts v. Cook,
20 How. 467, says that the ancient
English doctrines respecting mainten-
ance or . champeriy have mnot found
favor in the United States. The en-
forcement of the law here wounld not
-always, perhaps Dot generally, promote
justice. Mr. Chief Justice Parker, in
giving. the opinion of the court in
Thureton o, Percival, 1 Pick. 417, aays:
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¢ It sometimen may be usefnol and con-
venient, where one has & just demand
which he is not able from poverty to
enforce, that a more fortunate friend

should assist him, and wait for hiy .

compensation until the snit iz deter-
mined, and be paid out of the fruits of
it,r

“ The contract betwoen these parties,
however, was in regard to a suit pend-
ing in the Biate of New York ; the pro-

.perty attached was there situate: the

services to be performed were to be
performed thers; and the money to
be recovered, if rocovered at all, was
there to be recovered.  The. contract,
in short, was fo he performed in the
State of New York. The law of New
York therefore mnat necessarily govern
the eoniract. Commonwealth of Ken-
tucky v, Bagsford, 6 Hill, 526, It be-
come Yuite unneccssary fo decide what

‘the law of -Connseticut, .or of other

Btates, may be on the subject of cham-
perty and maintenanoce.

“The law of New York mpon this
subject is very clearly and explicitly
1aid down by the Court of Appeale of
that State, in the case of Bianton v.
Bedgwiok, 14 N. Y. 289. . . , 3Ses,
algo, Durgin ». Ireland, Ibid. 322;
Voorhies »; Dorr, 51 Barb, 580.” And
see Master v. Miller, 4 T\ R. 340,

An elaborate history of the law in
thig respect is to be found in Pike’s
Hist. of Crime in England, i. pp. 260
et seq., given in 2 Green’s Cr. Law Rep.
b00. '

8ir J. F. 8tephen, Dig. C. L. note viii.
BRYyB 1—

It is mot withont heaitation that I
have inserted these vague and prae-
tically cbaclete definitions in this book.
As, however, maintenance and cham-

petty hold a place in all the text-hooks, -

I have not thought it proper to omilt

all notice of them, A full scconnt ef

the erimes themselves, of the vague:
ness of the manner in which they are

CHAP. XLL]

defined, and of the reasons why they
have so long since becoms cbaolete,
may be peen in the fifth report of the
Criminal Law Commissioners, pp. 34-9.
The Commissioners observe in concln-
gion: ‘Prosecutions for offences com-
prehended under the general head of
maintenanee are so rare that their
very rarity has been a protection
against the disapproval of judges, and
those alterations which & frequent re-
currenge of doubt and vexation would
probably have occasioned. . . .

But slthough no cases have oceurred
where the doctrine of maintenance has
been discussed in the oourts, it is by
1o means true that this law hss not
been used as the means of great vexa-

" tion. Instances of this have fallen

within our own professional observa-
tion in the ¢ase of prosecutions com-

menced, although not persevered in.’

Tha Commissioners recommend that
all these offences should be abolished.

COHAMPETRY AND MAINTENANCE. [3 1854,

The definition of barratry, in partion-
lar, is s vagnie as to be quite absmrd ;
and the statutory provision as attor-
neys practising after & convietion would
be ntterly intelerable if it had not been
long forgotten. I shounld suppose that
there is no other enactment in the
whole atatute book which authorizes
any judge fo sentence a man to seven
years' penal servitude, after asummary
inguiry conducted by himseld in his own
WAY. :

‘Thesa offences, as euficiently ap-
pears from the preambtes of the various
statntes relating to them, ara relics of
an age when courts of justice were
lisble to intimidation by the rich and
powerfol and. their dependents. As
leng a8 the verdiet of a jury was, more
or less, in the natare of a sworn report
of local opinion, made by witnuesses
officially appointed to make guch re-
ports, intimidation must have been
possible, and, in many cases, ‘easy."’
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