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CHAPTER 8 - SERIOUS YOUNG OFFENDERS

8.1

INTRODUCTION

What is meant by "serious young offender” is self-evident to most people.
Typically, definitions will include violent, chronic and dangerous (or high risk)
offenders.

Seriousness is, however, difficult to precisely define in iegal and operational
terms. Certainly, young offenders who commit cffences resulting in death,
serious injury, or serious psychological harm {e.g. sexual offences) are, by
any definition, serious. Even within this group, however, there are
differences in the degree of seriousness, and in the risk of future harm,
which can vary according to the circumstances of offences and of offenders.
For example, there are obvious differences between a drunken, first time
young offender who assaults an abusive parent and a young person with a
chronic problem of substance abuse and aggression who robs and beats a
stranger. Further, because a young person commits an offence that causes
serious harm to a victim does not necessarily mean that that young person -
who clearly was dangerous at one point in time, within a given set of
circumstances - poses an ongoing risk of serious harm to others. Some may
and some may not, depending on differences in individual circumstances and
background.

Not all ostensibly violent offences result in serious harm to others. For
example, robbery is a violent offence, but this offence can encompass a
broad variety of offending behaviour, ranging from a theft of a baseball cap
that is accompanied by a shove to an armed robbery of a corner store.
Conversely, a non-violent offence may actually involve an offender who
poses a risk of serious harm to others, e.g. a young person with sexually
deviant impulses who is convicted of trespass by night. Further, some
offences, while not causing actual physical harm at the time of the offence,
may nonetheless have posed a risk of serious physical harm to others, e.g.
arson, trafficking in heroin, dangerous driving.

Chronic or persistent offenders cannot be easily defined on the basis of
record alone. For example, there can be great differences between two
young persons with the same youth court record: a young person who is
apprehended for an uninterrupted string of breaking and enterings and who
subsequently desists in the offending behaviour is different from a young
person with the same number of breaking and enterings on record but who
has been apprehended several times (for single offences) and persists in
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offending.’ Similarly, a first-time property offender who repeatedly breaches
curfew conditions, but otherwise does no subsequent harm to others or
property, is clearly different from a repeat property offender. A young
person who has been apprehended for more than one episcde of property
offending in past six months is different from a recidivist young offender who
has re-emerged after a four year hiatus in offending. As well, factors such
as police charging practices, screening and diversionary practices, and plea
bargaining - along with undetected offences - affect what may or may not be
represented on an official record. Given this, greater frequency of offending
indicated on a record does not decide chronicity: this requires an assessment
of factors such as frequency of offending episodes over time, the length of
intervals between offending episodes, the types of offences and degree of
harm incurred, and the individual characteristics of the young person.

in short, serious offending varies considerably in degree. Assessing
seriousness involves considerations of the degree of harm done in the past
and the risk of harm (re-offence} in the future; each of these requires a
consideration of the circumstances of the offence and offence history, and of
the characteristics of the offender. Importantly, how one defines serious
oftending - or where one draws the lines in the varying degrees of
seriousness - also turns on the purposes for doing so, i.e. to apply measures
such as intensive community-based interventions, custody, treatment,
lengthier custodial sentences, or transfer to adult court.

For the purposes of this chapter, "serious young offender™ includes young
persons who:

o have committed an offence involving death or serious physical or
psychological harm; or

o] have committed offences which may not have resulted in serious
physical or psychological harm, but which involved the potential for
serious harm to others, e.g., arson, trafficking in heroin, dangerous
driving, etc.; or

o} are chronic offenders, persistently committing substantive new
criminal offences? involving harm to others or property, despite

'‘Both are multiple offenders. however, the former is a multiple offender only li.e. not a recidivist] while
the latter is a multiple offender and a recidivist.

Za substantive new offence refers to the commission of new offences other than offences against the
administration of justice such as failure to comply with the terms of a probation order.
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repeated police apprehensions and interventions by the youth justice
systemn; or '

o have an offence history that is ostensibly less serious but who, on the
basis of an assessment of risk factors (e.g. early age of onset,
delinquent peers, substance abuse, etc.), indicate a propensity for
engaging in escalating offending behaviour; or

o are a high risk to commit serious harm to others, as assessed on the
basis of prior conduct (i.e. serious personal injury offence} and
actuarial and clinical indicators, i.e., including both prior conduct and
assessed risk of similar future conduct.

Each of these types of offenders (and they can overliap), by virtue of
seriousness alone, require some sort of special response from the youth
justice system. These responses will vary according to degrees of
seriousness and assessed future risk to community safety. [n this chapter
we address various issues and measures that are directly connected to these
(more)} serious young offenders, including: targeted and coordinated law
enforcement efforts, collective youth crime ("gangs”), assessment tools,
sentencing structure, rehabilitative and reintegrative programs, placement,
transfers to adult court, and dangerous offender provisions.® The discussion
and recommendations tend to focus on chronic and serious violent young
offenders.

35chool violence is discussed in Chapter 12.
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- 8.2 TARGETING CHRONIC OFFENDERS

Criminological research indicates that a small proportion of young offenders
account for a disproportionate amount of the total crime committed by young
persons, For example, this research indicates that six to eight percent of
young people { or about twenty percent of the delinquent population} |
account for more than one-half of all youth crimes, including serious violent
crimes. These chronic young offenders tend to have an earlier onset of
delinquent careers, commit more frequent and serious crimes, can be more
sophisticated and organized in their activities, and have a later age of
desisting in offending.*

Since this small population can account for a large proportion of youth
crimes, targeting the resources of the youth justice system and
compiementary agency resources on this population can be an efficient and
effective use of limited resources to better protect the community.
Enhanced monitoring of an identified chronic offender population is also
consistent with criminological research which indicates that the risk of
apprehension - and perception of the same - is associated with the
deterrence of crime.® A program that simply takes a law enforcement
approach of "trail them, nail them, and jail them™ would, however, be
incomplete and inadequate: criminological research also indicates that
structured, well-designed and well-delivered rehabilitative programs,
especially community-based programs, that are directed to the criminegenic
factors {needs) associated with the offending behaviour of higher risk
offenders can be at least comparable to simple custody and very often are
more effective.®

Programs known as "Serious Habitual Offender Comprehensive Action
Programs"” (SHOCAP) were initially designed and promoted by the Office of
Juvenile Justice and Delinquency Prevention of the United States Department
of Justice in the 1980's. The program was adapted to and implemented in
Calgary in 1989.

SHOCAP involves a focussed multi-agency approach to identifying serious

“This research is American; see, for example, Wolfgang gt.al {1987 and Shannon (1988). Similar
comprehensive longitudinal studies of the same nature have not been conducted in Canada, but a Canadian
example of how & small group of young people can account for a large volume of crime is found in Baron

(1996).

fAs distinet from the severity of sanction; see, Chapter 3 re: maximumn age and deterrence.

tSee, for example, Andrews gf.al. {19889) and Gendreau and Ross (1387).
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habitual offenders {SHO's} and coordinating the responses of police,
prosecutional, correctional, and youth-serving agency resources, i.e. schools,
mental health, addictions treatment, etc. in effect, the program selects out
and targets chronic offenders for special treatment. Key elements of the
program include: identification and designation of SHO's (according to point
rating systems); gathering, recording and maintaining SHO data; prompt
dissemination of information among participating agencies; coordinated case
planning; specialized and enhanced supervision and monitoring; police
investigation and apprehension; dedicated (or "vertical"} prosecutions:
sentencing; and the delivery of individualized rehabilitative and reintegrative.
support programs on a multi-agency basis.

The identification and labelling of a young person as a "serious habitual
offender” and singling him out for special measures could have significant
impacts on a young person's life. Accordingly, there are ethical implications
related to mis-identification and over-inclusion in the identification process.

it is therefore crucial that identification criteria be based on strict, reliable and
objectively defined measures and that the designation (decusmn -making}
process involve appropriate checks and balances.

Evaluation of the Calgary program indicates that the program was able to
identify SHO's successfully and that, on the basis of police data and self-
report measures it had some success in contalnlng the criminal activity of
SHO's.?

The Calgary program is incomplete insofar as it is principally oriented around
law enforcement®. While youth correctional services are involved in the
program, the involvement of schools and other youth-serving agencies is
minimal. The evaluation noted that in some cases the program appeared to
have undermined social support networks and rehabilitation, possibly
encouraging some crime sprees while a youth was on the run. This finding
underlines the importance of establishing a comprehensive, muilti-agency
approach that is able to step in and provide suitable community-based
program interventions and alternatives for youth.

Information sharing among agencies is essential to the effective

’Compared to non-SHO's, SHO's had an earlier age of initial police contact, six times the length of

delinguent career, nearly five times the rate of offending and a more rapid rate of escalation of offending
behavigur, SHO’s were involved in a disproportionate amount of all types of offences, i.e. property, violent,
weapons, and other. See, Chase gt.al. (1993) and Smith e1.al. {19985},

®Accordingly, the program is described as "SHOP", i.e. leaving out the "comprehensive action”

-component of SHOCAP. The program has now also been impiemented in Edmonten and Medicine Hat.
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implementation of SHOCAP. Lega! constraints in the Young Qffenders Act
{YQA) on information sharing proved to be a serious impediment to
implementation of the Calgary program.® Changes brought about by Bill C-
37 will likely assist in removing these impediments, but perhaps not
completely resolve the problem.®

implementation of a SHOCAP program can require some re-organization of
police and other agency personnel to ensure the dedication of resources to
the targeted group.’' Implementation is only feasible in larger centres where
there is a verified and sufficient number of chronic young offenders to justify
the dedication of resources. '

Brandon, Manitoba has implemented a program known as M.A_P.P. - Multi-
Agency Preventative Programming - which involves the identification of three
levels of higher risk youth. Like the Calgary program, the Brandon program
involves the use of standardized and objectively-derived criteria and selection
procedures. Again, information sharing among agencies to develop
coordinated planning and interventions is crucial to implementation of the
program. Unlike the Calgary program, the Brandon program is not police-
based and, consequently, has a much greater emphasis on coordinated,
multi-agency social interventions.

Many Canadian municipalities have established some type of formalized or
informal programs that attempt to target and coordinate responses to youth
at risk. There can be considerabie differences in program orientation, agency
participation and target population. Local initiatives should be encouraged;
there is no single model that is suitable for all communities. Qur point is a
simple one: a systematized program that objectively identifies and targets
serious repeat offenders for a coordinated, multi-agency response is a
sensible, efficient and potentially effective means of addressing serious
repeat young offenders.

*This was partly surmounted by way of an Order-in-Council made pursuant to s.44.1{1)lh] YQA.

WParagraph 44.1(1){f} has been amended to permit the disclosure of records to a peace officer "for
any other law enforcement purpose”. Section 38{1.1} provides that information may be disclosed to any
professional or other person engaged in the supervision or care of a young person when the disclosure is
necessary to ensure compliance with a court order or to ensure the safety of statf, students or other persons,
It is arguabie that the latter constraints do not allow disclosure for case planning purposes where campliance or
safety are not at issue. Information sharing is discussed in Chapter 8, wherein recommendations are made to
clarify and broaden the capacity to share information for inter-agency planning and coordination. See alsc the
discussion of integration and coordination of services in Chapter 2.

|n addition to dedicated police statf, special prosecutors and specialized youth workers {probation
officers} can be assighed to the program to facilitate information sharing, coordination and planning.
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in light of the above, the Task Force recommends that:

Federal/provincial/territorial jurisdictions should study the feasibility of
establishing SHOCAP - type programs and, if feasible, promote the
implementation of programs on a pilot project basis. These pilot
projects should be evaluated. it should be emphasized that these pilot
projects should not be exclusively law enforcement oriented, but rather
should involve a comprehensive, multi-agency approach.

The role of the federal government in the development of pilot programs
would be limited to technical support and research/evaluation assistance, as
required and as resources permit.

COLLECTIVE YOUTH CRIME {"Gangs")

"10 -12 Vicious Gangs in City: 20 - 30 hoodlums in most
groups but some muster 100 members.”
(Vancouver Sun, March 21, 1950, p.1)

Gangs are not a new phenomenon in Canadian society (or internationally}.
Given this, it would be erroneous to conclude that the (re-}emergence of
gangs in major metropolitan centres in the past decade or so is new and
dramatic evidence of a generation gone awry or of an ineffective justice
system.

How gangs are described can have important implications. A review of
Canadian media coverage found that gangs are most commonly characterized
as "Asian" and, secondly, as "youth" gangs. If gangs are described as
"Asian” then immigration can be erroneously seen as a cause, with its
restriction being seen as the solution.'? Similarly, if gangs are characterized
as "youth"” gangs, then some may see a "soft" youth justice system as a
cause and, consequently, toughening that system as a solution, With
respect to youth gangs, young persons can be recruited and used by
organized or street gangs to commit crimes or act as drug couriers,
sometimes being discarded thereafter - used, in effect, as expendabie

2The extent of ethnically or racially specific gangs is not known. HResearch in British Columbia

indicates that gangs in the Vancouver area are multi-ethnic/racial in nature. !t is knewn, however, that some
gangs can be predominateiy {but not exclusively) comprised of members from ethnic/racial groups {e.q. Asian,
Hisparic, Aboriginal, etc.), though not necessarity immigrants. In earlier parts of this century, there were also
~ known gangs predominately comprised of persons from ethnic groups, cammoniy second generation white
Eurcpeans.
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employees. Nonetheless, reports suggest that the vast majority of organized
or criminal gang members are, in fact, young adults.’®

The very word "gang" is also problematic. "Youth gang" conjures up
American media-driven images of formally structured and territorial inner-city
groups, with common identifying markers and identifiable leadership,
involved in organized and violent criminal enterprises. Gangs of this nature -
predominately aduit in composition - do exist in Canada, but most experts
and practitioners would agree that the Canadian experience, in both scope
and in character, bears little resemblance to the American situation.

Youth crime has always been predominately collective in nature, i.e. where
two or more young persons are directly or indirectly involved. A group of
adoiescents with their baseball caps turned backwards who "hang out” in a
shopping mall or corner store and who may occasionally commit minor
crimes are not a "gang”. Collective youth crime - group or gang crime -
exists on a continuum, the difference between the various types of
collectivities or groups being delineated according to factors such as
structure, organization and continuity.'* At the one end are unstructured,
loosely affiliated and often transient youth groups. At the other end, are
more structured, organized and ongoing gangs which are predominately
comprised of young adults. These latter groups might be better described as
"criminal gangs” rather than youth gangs.’® In between are a range of more
and less structured groups, often a hybrid mix of young offenders and young
adults; these have been described in different ways, such as"wannabe"'® and
"street” gangs and criminal groups. Where gangs are identified, participation
varies: the membership is comprised of leaders, core members, associates,
and fringe members or wannabes.

it is, of course, irrelevant to a victim whether he has been robbed by a

“*For example, a review of more than 1000 gang members recorded by the Vancouver City Police
found that 83 percent were adults, i.e. 18 years and older.

“Another dimension is the primary purpose for existence, i.e. where the primary purpose is economic
gain le.g. a criminal gang) versus a gang where the primary purpose is more symbolic, expressive and
communal in nature. Such distinctions among types of gangs are not easy to determine without ethnographic
studies.

**adult criminal business organizations (organized crime} such as the Mafia and motorcycle gangs
would also be included at the far end of the continuum. There are also sorne specific gang/group types, e.g.
neo-fascist youth groups.

‘%Slang, derived from "want-to-be”. The term "wannabe" is used in two ways: first, to describe
young fringe associates of street gangs and, second, to describe nascent youth groups or pseudo gangs who
take on the trappings and behaviour of street gangs but lack real structure, organization and continuity.
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member of a "criminal gang” or a "youth group”. There are, however,
considerable differences in the way a community and the justice system
should respond to an organized criminal gang versus an ad hoc and transient
delinquent group. There are also obvious differences in the degree of
ongoing threat each type may pose to community well being.

How we describe a problem, in part at least, defines that problem and
consequentiy leads us in certain directions. It is, therefore, important that
criminal justice agencies develop a common lexicon to more accurately
describe group/gang activities - bearing in mind the difficulties associated
with defining what is or is not a gang - and employ these in communications
amongst themselves and to the public and the media.

A better balance is also needed in how we ascribe importance or meaning to
certain gang/group activities. Dramatic group/gang offences such as
swarming, curbings, drive-by shootings, and home invasions should not be
simply dismissed as rare events that are fodder for a sensationalist media.
While these events are indeed rare, usually sensationalized in the media, and
very often committed by young adults, they are nonetheless tragic and
understandably menacing to the public. On the other hand, dramatic media
images tend to result in exaggerated fears and generalizations, with the
unfortunate result that some members of the public may regard any group of
seemingly unconventional adolescents hanging out in a public place with
suspicion and fear.

Responding to group/gang crime also requires striking a delicate balance. On
the one hand, denial and minimization of a local problem, in the interest of
preserving community image, is unproductive. On the other hand, publicity
associated with gang/group activities and interventions - including
exaggerated "wars" on gangs - can lead to notoriety and accord "status”,
thereby inadvertently promoting gang cohesion and the formation of new
gangs.'’

British Columbia has perhaps the most comprehensive program established to
address gang/group crime. Social interventions include dedicated gang
probation otficers, specialized intensive supervision workers, and specialized
multi-cultural programs. Prevention activities include: school-based and
youth-led educational initiatives such as videos, drama troupes and
discussion groups, buddy/mentoring and peer counselling programs; a
province-wide network of specially trained youth police officers in 134

"For this reason, it is a8 commen law enforcement strategy not to publicly name gangs, especial'y
- newty emerging groups.
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communities; training and community development/consultation workshops:
a comprehensive resource guide to prevention/intervention initiatives:
community and provincial inter-agency committees; a youth advisory
committee; and a 1-B00 telephone fine to receive "tips” and also provide
information, advice and referral. As well, there is a provincial coordinated
law enforcement unit which works in cooperation with {some) dedicated
local police gang units and dedicated gang prosecutors.

Manitoba has recently established a gang program which incorporates some
elements of the British Columbia program. Several Canadian municipalities
have established local programs with varying degrees of emphasis on law
enforcement, social interventions and prevention. The Federation of
Canadian Municipalities has demonstrated leadership in this area, and in
promoting a Safer Communities agenda, by convening a national conference,
carrying out research, and producing a "how to” manual with guidelines for
communities to develop strategic responses to group/gang criminal activities.

Because each community is different, communities need to develop local
strategies appropriate to the nature and scope of the group/gang crime
problem (if any) and the unique characteristics of their communities. A
simplistic, single program approach - such as enhanced law enforcement
alone or enhanced recreational opportunities alone - is unlikely to be
successful. Complex phenomena require a collaborative and comprehensive
approach incorporating, for exampie, strategies such as: objective problem
identification processes; community and neighbourhood mobilization: inter-
agency coordination; educational and prevention initiatives; social
interventions that focus on behavioural and values changes, education,
training and job placement opportunities; as well as enforcement and
suppression.

Accessible information about intervention strategies, program descriptions,
"best practice” models, research and program evaluations would be heipful
to communities and jurisdictions in developing local initiatives. Although the
Canadian experience with gangs is very different from the United States, a
body of useful information about community and program initiatives to
address gangs is available through the U.S. Department of Justice's Office of
Juvenile Justice and Delinquency Prevention. As noted, British Columbia has
developed a resource guide and the Canadian Federation of Municipalities has
developed a "how to" manual of community initiatives. As well, there is an
informal network of persons from different jurisdictions responsible for
coordination or developing community program initiatives. There is not,
however, an ongoing forum for these officials to share information respecting

program initiatives.



261

tn light of the above, the Task Force recommends that:

With respect to young offender involvement with gangs, provinciat and
territorial Ministers Responsible for Youth Justice and other
responsible Ministers should, where gang or youth group problems are
evident in their jurisdictions, establish policies which:

(1)  focus on education and prevention directed at young persons
who may be attracted to, recruited by or beginning to become
involved with gangs:;

(2) promote locally based community initiatives tailored to the
unique circumstances of local communities and, where
necessary, facilitate local initiatives by providing developmental
assistance from central agencies/personnel with established
expertise in the area; and

{3} involve collaborative multi-agency and community development
initiatives which, in addition to enforcement and suppression,
also include a comprehensive range of prevention, educational
and social intervention strategies that are cuiturally appropriate
to the circumstances.

Ministers Responsible for Youth Justice should also establish an ongoing
mechanism for inter-jurisdictional information sharing among affected
jurisdictions about effective or promising program initiatives which address
the involvement of young persons in gangs.
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8.4 ASSESSMENT

The disposition of serious young offenders and the administrative actions
that flow from those dispositions (e.g. program placement) involve decision-
making. In order for these decisions to resuit in suitable and effective
measures, reliable assessment information is required.

Section 13 YOA enables the youth court to order @8 medical, psychological or
psychiatric report for the purpose of making or reviewirig a disposition, as
well as for making other decisions'® required under the Act. A report may be
ordered where the young person and the prosecutor consent or where the
court has reasonable grounds to believe that the young person may be
suffering from one of an enumerated list of medical or psychological
conditions.'®

Bill C-37 expanded these grounds for assessment to include "a pattern of
repeated findings of guilt under this Act” and an allegation that the young
person has committed an offence involving serious personal injury.?® This
change should overcome obstacles that have arisen in some cases involving
chronic or violent offending where consent to an assessment has not been
forthcoming or where the presence of a medical or psychological disorder is
not readily apparent.?’ On the other hand, the capacity to order an
assessment in the absence of indicators of a disorder, or in the absence of
consent, could be considered intrusive and could resuit in an over-use of
assessments, with attendant additional costs and potential rights violations.

“These include: considering applications to transfer to adult court or to extend custody into the
conditional supervision period; setting conditions for conditional supervision or considering a review of a
suspension of conditional supervision order; or for considering an application for disciosure under .38 (1.5).

®These include: a physical or mental disorder, a psychological disorder, an emotional disturbance, a
learning disability, or a mentat disability.

Z~Sarious personal injury™ offence is not defined in the Act. Section 51 YOA states that the
provisions of the Criminal Code apply to young persons, with such modifications as the circumstances require,
except to the extent that they are inconsistent with or excluded by the YQA. Given this, it could be argued
that the definition of serious personal injury offence found in section 752 C.C. applies to the Agt. One problem
with this is that 5.752 expressty excludes first and second degree murder from the definition of serious
personal injury offence. If this definition applies to the YOA, it is possible that argument could be raised that
an assessment could be ordered in, for example, a case of aggravated assault, but not murder, On the other
hand, cogent argument could be presented that murder should be considered a serious personal injury offence.
Given this lack of clarity, it is recomrmended that the Act be amended to define serious personal injury offence -
see Chapter 13, Miscelltaneous Issues,

Z*a defence strategy empioyed in some cases has been to attempt 1o avoid an assessment because
the assessment could uncover underlying conditions that could jead to a more intrusive disposition.
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These changes seem to indicate that, in effect, the interest of better
addressing violence and chronic offending outweighs these potential
drawbacks. The effects of these changes should be monitored.

Given the expertise required and costs associated with medical and
psychological reports, it would not be feasible to have a clinical assessment
conducted in every case, nor would it be necessary to do so in fairly routine
cases. More accessible and economical assessment instruments that can be
applied on a routine basis are, however, available, ’

Instruments known as "risk assessment” and "risk/needs” assessment were
initially developed in the United States for aduit offenders. There has been
some Canadian research about the reftability and validity of these
instruments, which have been adapted to apply to young offenders and have
been impiemented in a few jurisdictions in Canada.??

The "risk” aspect of these instruments involves an assessment of the
likelihood of re-offending, based on ratings of a number of criminogenic
factors. These factors are derived from the considerable body of research
into the causes and correlates of delinquent behaviour and recidivism,
including: age of first offence, number of prior convictions, poor school
performance, anti-social peer group, substance abuse, parenting practices,
etc. On the basis of the assessed risk of re-offending, young offenders can
be assigned to different levels of intensity of community supervision (e.g.
high, medium, low)} or, if in custody, to higher or lower levels of security.??

The criminogenic factors identified are either static {i.e. unchangeable) or
dynamic {changeable), e.qg., the number of prior convictions versus substance
abuse. The dynamic factors form the "needs” aspects of these instruments.
By identifying the factors or needs that are directly related to offending
behaviours, appropriate interventions can be identified for each case, e.g.
substance abuse counselling, parent training, etc. Assuming these
interventions are available and applied, the risk of re-offending can therefore
be reduced.

Risk/needs assessments can be applied on a routine basis by probation

22pManitoba, Ontario and the Yukon have implemented these instruments. British Columbia and, 1o a
more Jimited extent, Newfoundland are in the process of implementation. See Rettinger (1995b) for-a
discussion of these instruments.

#agsignment to different levels of intensity of intervention ts based on a numeric scale, but this is not
a completely rigid process sincein exceptional cases, professional judgement can, be used to over-ride the
- numeric findings.
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officers and custodial staff who are trained in their application.

There are a number of advantages to these instruments. Most important, by
(more)} objectively identifying young persons who pose a higher risk of re-
offending and the program interventions they require, assessments aliow for
a potentially more efficient and effective use {targeting) of resources. Itis a
poor use of limited resources - and sometimes harmful - to subject a low
risk/low need young offender, whose behaviour is temporary and situational,
to sophisticated program interventions that are unnecessary. It is also a poor
use of resources to subject higher risk young offenders to program
interventions that do not relate to the factors that are associated with their
offending behaviour. By identifying young persons who pose a higher risk of
re-offence and providing program interventions that are related to the
offending behaviour, resources can be deployed accordingly and the risk of
re-offence potentially reduced.

Other advantages include: more objective and consistent decision-making;
establishing an objective baseline for monitoring a young offender’'s progress;
periodic re-assessment of treatment effectiveness; and establishment of a
data base on the need for different types of program interventions.

The prediction of human behaviour is hardly an exact science. Research on
adult risk assessment instruments indicate that there is a high degree of
reliability and an acceptable degree of accuracy (predictive validity), ranging
from 60 to 80 percent. However, both "false positive” and "false negative”
predictions are possibilities, i.e., when a person is assessed at a higher risk
of re-offence but does not re-offend, and vice-versa. Because young
offender risk assessment instruments are at an earlier stage of development,
research on reliability and validity is more limited. Importantly, these
instruments do not assess dangerousness, but rather only the likelihood of
the commission of a further offence.

The prediction of violent offending is an uncertain enterprise, in part because
violent offences are much less common than non-violent offences: it is much
more difficult to predict a relatively unusual occurrence. Research in criminal ‘
careers indicates that there are not well-defined patterns of types of offences
{e.g. "specialists") in offending careers. Most non-violent offenders do not
escalate into violent offences, but some do. Many serious violent young
offenders have no history of prior convictions;?* few of the young persons

24pased on the youth court histories of 1911 young persons brought before the youth courts tztween
1986/87 and 1993/94 for tne offences of murder, manslaughter, attempt murder, aggravated sexuvai assault,
sexual assault with a weapon, aggravated assault and rape. Of these, 49 percent did not have a prior finding
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appearing in youth court for violent offences have a prior finding of guilt for a
violent offence.?®

Psychopathic criminals commit a large number of crimes in general and a
disproportionate number of violent crimes in particular. Psychopathy is not a
diagnosis that is applied to young persons. Rather, conduct disorder, which
is considered a precursor to psychopathy, may be diagnosed. Not all young
persons who are diagnosed as conduct disordered will go on to be diagnosed
as psychopaths; some "mature out” and only the most severely antisocial
children will go on to receive such a diagnosis.

Canadian researchers have ied the way in developing an assessment
instrument - known as the Psychopathy Checklist Revised {(PCL-R) - to
diagnose psychopathy among aduits. This diagnostic instrument is, in effect,
a risk scale (i.e., excluding needs) only. In applying this instrument to adults,
research has indicated an acceptable degree of reliability and some success
in identifying recidivists.

A modified version of the PCL-R has been developed for young offenders.
While this instrument appears to hold some promise, at present the research
on its reliability and validity is very sparse - it is considered developmental
and should only be used for research purposes.

Early identification of antisocial personality disorder could be advantageous
because earlier interventions could reduce the chances of a young person
carrying on to develop a persistent and sometimes vioient criminal career.
Antisocial personality disorder {psychopathy) is generally assumed to be
intractable among adults. This may be less the case with young offenders:
research indicates that interventions such as parent management training and
cognitive-behavioural techniques can have some success in modifying the
behaviour of youth diagnosed with conduct disorder.?®

Even if developed to the point where reliability and validity are sufficient to
justify practical application, the PCL-R could not be applied on a routine
basis, given the training and expertise required of personnel and time required
for administration. This might be able to be addressed by developing routine

of guilt in youth court.
BBased on hybrid/indictable viclent offences. For exampie, the Youth Court Survey indicates that only

15 percent of 16 and 17 year olds appearing in youth court on a principle charge involving a hybrid or
indictable violent offence had a prior disposition for a hybrid or indictable violent offence.

2%See, Aettinger {1995a).
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screening protocols by, for example, employing risk/needs assessment
instruments as primary assessments, to be followed by an instrument such
as the PCL-R, or specially designed risk assessment instruments (e.g. for sex
offenders, mentally disorders} as secondary risk assessments.

The Federal/Provincial/Territorial Task Force on High Risk Violent Offenders
suggested that:

"to define the criminal and health system's ability to assess risk, the
federal and provincial governments should undertake collaborative
research into risk prediction methods and tools, including consideration
of establishing a centre of excellence in the science of risk prediction.”

We endorse this suggestion. Since there is considerabie overiap in risk
prediction factors for young and adult offenders, some efficiencies in
research might be able to be achieved by including young offenders in
research designs.

The Task Force therefore recommends that:
With respect to assessment:

{1} With technical and developmental support from the federal
government, jurisdictions should consider implementing
risk/needs assessment instruments to assist in the identification
of young offenders with a higher risk of recidivism and to
identify program interventions that can reduce that risk.

{2)  The federal government and provincial/territorial jurisdictions
should support further research into the reliability, validity and
refinement of risk/needs assessment and risk prediction
instruments, including their cultural appropriateness.
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REHABILITATION AND REINTEGRATION PROGRAMS

The nature and purpose of rehabilitation {and treatment) are often poorly
understood because public perceptions tend to be coloured by popular
stereotypes and misconceptions. The word “treatment” tends to conjure
images of either psychiatric wards and medication, or of psychodynamic
therapies wherein clients learn to identify the inner anguish and conflicts
arising from early childhood experiences and therefore gain insight into their
behaviour. Accordingly, rehabilitation tends to be seen as soft, fuzzy, and
somewhat mysterious, and also unduly focused on the interests {(“needs”) of
the offender, with little apparent regard to societal and victim interests.

Although proponents of rehabilitation are sometimes cast as being “soft” on
crime, they pursue a widely accepted goal of the justice system: the
protection of society by reducing the likelihood of re-offending. While
rehabilitative interventions may be directed to the “needs” of young
offenders - or, perhaps better put, the criminogenic factors associated with
offending behaviour - these measures serve a broader societal purpose.

While pharmacological treatment and psychodynamic therapies may have a
roje to play in some cases, these types of interventions do not typify
correctional rehabilitation, nor what works in most cases. Correctional
rehabilitation is much broader than this and, generally speaking, is principally
directed to the development of skills {or “competencies”} which address
criminogenic factors associated with offending. These include, for example:
cognitive skills which address criminogenic {anti-social) thinking; values
training; social skills training; life skills; educational, pre-employment and job
training; and psycho-educational counselling and training programs which
address specific issues such as anger management, conflict resolution and
substance abuse.

Rehabilitation can and should also address the social context in which the
young person operates by, for example, addressing the family situation {e.g.
parent training, alternate placement), educational setting {e.g., specialized
school placement}, empioyment circumstances (e.g., job placement}, and
social relations (e.g., prosocial role models, leisure time activities).

. In short, a distinction should be made between rehabilitation and treatment.

Rehabilitation can include ctinical treatment interventions in some cases, but
usually involves a much broader array of measures which might be described
as generically including:

o] developing bonds to conventional values, activities and persons:
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o developing skills required to function in socially constructive ways in
conventional society;

0 providing access to meaningful opportunities 1o exercise newly
acquired skills; and

o reducing the influence of delinquent peers as a socializing force,

Rehabilitation is not incompatible with responsibility and accountability (or
consequences): while a young person may hurt another person because he
has suffered from and modelled abusive relationships at home, this does not
mean that the young offender’s behaviour should be excused because of his
background. At the same time, it would be poor social policy to ignore the
contributing factors to his offending behaviour.

During the 1970's, there was pessimism about the effectiveness of
rehabilitation as a resuit of well publicized reviews of research which
appeared to suggest that “nothing works”, Since that time, there has been a
considerable amount of research - in part, led by Canadians - which indicates
that rehabilitative interventions can have a significant effect in reducing
recidivism rates. Much of this research involves the effectiveness of
rehabilitation with recidivist and chronic offenders. In effect, the simple
guestion of “What works?” in correctional rehabilitation has evoived to the
more sophisticated question of “What works with whom, and under what
conditions?” Many programs do work, provided that relevant and
appropriate interventions are targeted to suitable individuals.

The research respecting the effectiveness of rehabilitation for young .
offenders involved in serious violent offences (other than sex offenders)?’ is,
however, very sparse. This paucity of research on serious violent young
offenders is likely due 1o the very small number of these offenders tn youth
correctional systems and/or the lack of dedicated rehabilitation programs for

this population.

While not unequivocal, the research indicates that some of the more
promising interventions with recidivist and chronic young offenders includes
programs involving: psycho- educational interventions which address social
and personal competencies (e.g. cognitive, social skills}; residential
therapeutic milieu (e.g. token economy); group counselling (e.g., substance
abuse): intensive, family-based training and counselling; and intensive
community supervision coupled with non-custodial rehabilitative interventions
such as specialized educational placement, substance abuse counselling, and

The rehabilitation of sex offenders is a controversial issue. It is beyond the scope of this report to
review the literature and issues relating to the effectiveness of these interventions with sex offenders.
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so on. Several studies indicate that gains apparently achieved by residential
or custodial rehabilitative programs wane upon release to the community, a
finding which underiines the need for structured community programs to
monitor and reinforce new skills learned after release. Several evaluations
indicate that intensive, community-based programs coupled with
rehabilitative interventions can be as or sometimes more effective than
custodial programs for chronic offenders.

The research also indicates that the effectiveness of rehabilitative measures
is dependent upon a number of factors related to program implementation,
including, for example: appropriately targeting program interventions to
address the criminogenic factors associated with offending (assessment and
individualized planning); the use of appropriate modes of intervention {e.g.,
based on social iearning principles}; a multiplicity of available interventions to
address differing individual needs; consistent application of interventions
(program integrity); the guality of program, inciuding the training and
characteristics of staff; and a sound theoretical basis to the program.
Satisfying these conditions is a tall order for youth correctional systems that
are overloaded {high caseloads, overcrowding), have a high turnover of
clientele often serving relatively short dispositions, and are under-resourced.
Sometimes there are difficulties attracting well-qualified staff and
establishing a range of programs, especially in rural areas or to address small
numbers of “high need” young offenders.

There is a considerable emphasis in the literature on the need for “phased”
programs involving individualized case management, graduated
consequences, and structured re-entry into the community. Moreover,
research on recidivism which employs “survival analysis” - i.e., the length of
time before relapse (recidivism) - indicates that the first several months after
release from custody is the period of highest incidence of re-offending.
These findings suggest that, in order to reduce the likelihood of recidivism, it
is important to focus on transitional and follow-up community-based
programs after release from custody.

While the effectiveness of rehabilitation shouid not be under-estimated, it
should not be over-estimated either. Rehabilitative measures are not a
guarantee that a particular offender will not commit future offences. it is
difficult to predict, with confidence, that a rehabilitative measure will work in
an individual case. Rehabilitative measures are associated with reducing
overall levels of recidivism but, by no means, the elimination of recidivism.
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There are many impressive custodial and community-based rehabilitation
programs in Canada. The availability of a suitable range of rehabilitation
programs of high quality does not, however, match the need. In earlier
chapters, we have discussed means by which the youth justice system can
be re-oriented by increasing levels of diversion, encouraging coordinated
rmulti-disciplinary responses, and enhancing alternatives to custody. As well,
the federal government has proposed a re-profiling of the cost-sharing
agreement to target certain programs that satisfy certain social policy
objectives, including custodial rehabilitation programs and community-based
transitional programs directed to serious young offenders. In theory, a re-
orientation of the system and re-profiling of the cost-sharing agreement could
lead to enhancement of rehabilitation and re-integration programs directed at
serious offenders, but whether this can be accomplished will, in part, depend
on financing and the resoiution of cost-sharing issues {see Chapter 2).

Although there are many impressive programs in Canada, few have been
subject to systematic evaiuation. A lack of evaluation does not allow
administrators to determine whether programs are working or to fine tune
them so that they are more effective. As well, it leads to an absence of
evidence which might otherwise be useful in assuaging the concerns of a
skeptical public.

There are also, aside from specialized sex offender treatment programs, few
specialized custodial programs dedicated to the rehabilitation of young
offenders who have committed serious violent offences such as homicide,
attempted murder, aggravated assault, armed robbery, and so on. Rather,
these serious violent young offenders tend to be slotted into program
components that are generally available to other (recidivist and chronic)
young offenders in custody, which may be supplemented by additional
interventions provided on an individualized basis. There is nothing wrong
with this approach but, given the seriousness of these offenders and the
social risk they may present, more intensive and specialized programs wouid
be beneficial.

The lack of specialized programs for the rehabilitation of serious violent
young offenders in most jurisdictions is largely a function of numbers: there
are relatively few serious violent young offenders in youth custody to justify
specialized programs. Moreover, the individual characteristics and needs of
those that are in custody may be quite different or they may be in different
stages of processing in the system (e.g. open versus secure custody or near
the end rather than near the beginning of a custodial disposition}. All serious
violent young offenders cannot be simply lumped together into one common
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program: the only common characteristic they may share is having
committed a serious violent offence. In short, smali numbers, individual
differences, and the dynamics of system processing often make it infeasible
to establish dedicated programs for these young offenders in most Canadian
jurisdictions. Most of this population in youth custody falls into the sixteen
to nineteen year old range.

A similar problem arises with young adults in custody in the provincizl and
federal correctional systems. For example, there are eighteen and nineteen
year olds serving fairly lengthy custodial terms for serious violent offences in
both of these systems. There are few, if any, dedicated programs for this
population in provincial adult systems due to small numbers and limited
resources. While there are some dedicated violent offender treatment
programs in the federal system {e.g., at Regional Psychiatric Centres), these
are geared to an older adult population. Again, small numbers of older
adolescent serious violent offenders preclude the establishment of dedicated
programs. :

In effect, the same problem of small numbers afflicts all three correctional
systems. It could be said that the somewhat artificial jurisdictional
boundaries of separating young and adult offenders {even though they may
be the same or very similar ages) and of separate provincial and federal
responsibility for offenders stand in the way of more effective programming.
If these jurisdictional boundaries were able to be overcome, it might be
possible to establish a dedicated violent offenders treatment program for
adolescents in a large province or region if that program was able to draw
upon older adolescents in the sixteen to twenty year old age range from all
three correctional systems.

To determine whether cooperative, dedicated programs for older adolescent
serious violent offenders from all three correctional systems are feasible,
further study is required. A preliminary review of older adolescents serving
longer custodial terms in all three custodial systems in Ontario suggests there
may be sufficient numbers to warrant the development of a dedicated
program, but a much closer examination of case characteristics and program
needs in Ontario and other large provinces or regions is required before any
conciusions can be drawn.

If these programs prove to be feasible, they should be implemented. If
implemented, it may be necessary for jurisdictions with smaller populations -
for example, the territories and possibly the Atlantic provinces - to be
provided access to other regional or provincial programs, if programs are not
teasible in these smaller populated jurisdictions. Amendment of the Act to
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allow for the mixing of young offenders and young adults in a special
rehabilitation program for “youthful offenders” would also be required. This
is discussed later in this chapter under Custodial Placement of Young Persons
Not Transferred (8.8). The major disadvantages of this proposal are that
these programs would have to be centralized to some degree and that the
mixing of adolescents who are subject to different regimes of sentence
administration {e.g. judicial review versus parole) would be problematic. It
should be emphasized that we are not recommending the establishment of
new facilities, but rather new programs within existing facilities (e.g., a
separate unit).

Another problem in establishing suitable custodial rehabilitation programs for
some serious offenders again concerns small numbers: the cases which only
come along once in a while but which have a high need for treatment/
management of specialized problems such as persistent fire setting, brain
injury, fetal alcohol syndrome (see Chapter 12} and so on. Since these cases
are very uncommon, it is usually infeasible to establish specialized programs
to address their special needs, especially in jurisdictions with smaller
populations. Accordingly, they must be fit into available programs, but often
it is not a neat fit. Again, an identification of these types of youth on a
cross-jurisdictional basis may be helpful in identifying whether a regional or
even naticnal program may be feasible. As well, there may already be small,
dedicated programs or more suitable programs available in some larger
jurisdictions, but other jurisdictions may be unaware of their availability. This
is an area where the federal government could play a coordinating role.

Implementing effective rehabilitation and reintegration programs for serious
young offenders is primarily an administrative and fiscal issue, not a legal
one. The role of rehabilitation under the Act has been the subject of
considerable controversy. Some critics have argued that the Act has shifted
the focus of system efforts away from rehabilitation of young persons
toward responsibility and accountability for the offence. Although the Act
speaks to the “special needs” of young persons {e.g. section 3} and
occasionally to “treatment” (e.g. .13}, in the first iteration of the Act, the
word rehabilitation was referenced only once {s.35). As well, the former
provisions for consent to treatment orders provoked considerable controversy
in Ontario. The treatment order provisions, which were rarely used, have
now been repealed. Bill C-37 also appears to have strengthened the role of
rehabilitation by, for example, amending the Declaration of Principle to state
that the “protection of society ... is best served by rehabilitation, whenever
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"

possible ...” and by other changes.?®

While rehabilitation may have a diminished role under the Act, as compared

to the JDA,?® the case law nonetheless indicates that rehabilitation and the

special needs of young persons are still over-arching considerations in youth
court decisions.

The repeal of the treatment order provisions does not mean that treatment
will not be undertaken nor that consent to treatment no ionger applies to
young persons. In this regard, a distinction should be made between
“treatment” which includes intrusive medical and psychiatric interventions,
and rehabilitative interventions which include less intrusive psycho-
educational measures such as social and cognitive skills training, counselling,
and so on. Treatment and rehabilitative measures can still be ordered as a
condition of community supervision, incorporated as program elements in
custodial programs and accessed through provincial mental health legislation.
Consent to medical or clinical treatment will still be governed by provincial
mental heaith and other legislation which addresses the legal capacity of a
minor to consent to medical treatment, and by medical and professional
ethics. The repeal of the treatment order and accompanying consent
provisions simply avoids dual jurisdiction in this area.

in light of the above, the Task Force recommends that:

With respect to rehabilitation and reintegration programs for serious young
offenders:

(1) The federal government, in collaboration with participating
jurisdictions, should take the lead in undertaking feasibility studies in
at least two or more largely populated provinces or regions to
determine whether there are sufficient numbers of serious violent older
adolescents (between the ages of 16 and 20 years) in custody in the
youth, provincial adult, and federal correctional systems to establish
small, specialized violent offender treatment programs which would

for example, broadening the grounds for a medical or psychological report and broadening the
grounds for release to inciude opportunities for rehabilitation in the community. As well, Bill C-12 {1992}
amended the test for transfer to adult court to include the rehabilitation of the young person, along with
protection to society as a principle objective.

Bnder the JDA, the theory underpinning indeterminate dispositions was that the length and nature of
the intervention was determined by the rehabilitative needs of the young person, rather than the sericusness of
_the offence and the culpability of the offender. Rehabilitation under the YA must be considered within the
framework of the rest of the pringiples set out in section 3 of the Agt.
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address these similarly-aged offenders from all three systems. if
feasible, cooperatively funded pilot programs should be established
and evaluated. It should be emphasized that we are not
recommending the establishment of new custodial facilities, but rather
specialized, cooperative programs within existing space {e.g., special
units),

Priority should be given to the evaluation of programs directed to the
rehabilitation and reintegration of chronic and serious violent young
offenders.

Federal/Provincial/Territorial Senior Officials Responsible for Youth
Justice should examine the feasibility of establishing a mechanism to
identify cases across jurisdictions involving chronic and serious violent
young offenders who have unique special needs which require highly
specialized rehabilitation services, with a view to determining whether
specialized regional or national programs are required and feasible.
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8.6 TRANSFER TO ORDINARY COURT

"The transfer provision to adult court...provides the system with
a safety valve mechanism for such difficult cases as the mature
criminal who is under eighteen or the offender who has
committed an extremely serious offence.”

{Robert Kaplan, Solicitor General,

House of Commons, 1982}

Transfer 1o ordinary {adult} court has been described as the most serious
decision available in the youth justice system. A decision to transfer means,
in effect, that a young person is not suitable for the more protective and
rehabilitative measures available in the youth justice system. Accordingly,
the young person must be dealt with as an aduit under the ordinary criminal
law, with the attendant implications of longer available sentence length,
probable placement in an adult correctional facility, publication of identity and
an adult criminal record. Because these decisions have such consequences
and because societal views on the degree of responsibility a young person
should bear for serious offences are so divergent, transfer is perhaps the
most controversial issue in juvenile justice.

For some, transfer is a repugnant mechanism that should, if not be
eliminated altogether, only applied in rare and extraordinary cases involving
the most intractable and dangerous young offenders.3® From this
perspective, transfer is regarded as an indicator of the failure of the youth
justice system's ability to acquire and deliver suitable treatment resources 1o
address even the most serious cases, a capitulation to pressures to punish
rather than rehabilitate, and inappropriate because it imposes on adolescents
a system of accountability designed for adults.

For others, transfer is regarded as an essential component of a youth justice
system that cannot realistically be expected 1o be able to rehabilitate every
serious young offender or to provide an adequate degree of incapacitation,
deterrence, or denunciation in the most serious cases. Transfer, it is argued,
is not the draconian kind of measure that the critics of transfer typically
portray, especially because, by virtue of the placement provisions of s.16.2
YQA, transfer need not automatically result in the immediate placement of
immature and vulnerabie youth in adult correctionai facilities.

ror example, the Manitoba Aboriginal Justice Inguiry recornmended the elimination of transfer
altogether and the federal Liberal Party justice poiicy {prior to the 1993 election) stated that "our eventwual goal
is the formation of a totally separate juvenile justice system"”, i.e., implicitly, one in which every sericus case
~ could be agdressed within the youth justice system.
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For still others, transfer should be much more commonly used, especially in
cases involving violence, and is considered justified on the grounds of
deterrence and public protection.

In short, there is a spectrum of opinion about transfer that goes to the heart
of the debate about the purposes and effectiveness of the youth justice
system. Most professionals involved in the youth justice system agree that
the system is suitable and adequate to address the vast majority of cases,
including most violent offences, and that transfer should be infrequently
used, Despite this, there are divergent opinions about the criteria and factors
that should be considered in transfer decisions which reflect different views
about the goals to be achieved by transfer. There are divergent opinions
about what constitutes an “appropriate” case for transfer and, as a result,
what is meant by “infrequent” use of transfer.

Several interest groups have advocated changes that would substantially
increase the frequency of transfer. Proposals have been made which would
provide for automatic transfer in cases involving a second offence, a second
violent offence, or in every case of a serious violent offence such as
homicide, aggravated assauit, and armed robbery.

The key arguments commonly advanced by those who support more frequent
use of transfer include:

0 If prospective repeat or violent young offenders knew they would be
transferred to adult court, they would be less likely to commit
offences, i.e. general deterrence.

o The longer sentences available in the adult system would provide a
greater degree of individual deterrence.

o The longer sentences available in the adult system would provide
greater protection of the public by means of incapacitation and
restraint.

o} The shorter dispositional lengths available in the youth system are

insufficient to denounce heinous crimes and to adequately reflect the
gravity of these offences.

o} Because of individual differences in maturation, the maximum age is
arbitrary. Transfer provides a means of adjusting for this, allowing
more mature and criminaily sophisticated youth to be removed from
the youth system. Transfer benefits others in the youth system who
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are detrimentally influenced by these more sophisticated young
offenders when they are kept in the youth system.

Transfer allows for publication of identity and an adult record, thereby
affording greater public protection by facilitating public and employer
awareness of the identity of recidivist and violent offenders.

Transfer enables the youth justice system to focus its efforts and
limited resources more effectively on the much larger group of less
chronic and less violent young people who are not transferred and who
can benefit from the youth system.

In short, most of these arguments are grounded in the belief that there will
be greater protection of the public - through general and specific deterrence,
and incapacitation - afforded by the lengthier sentences that would be
imposed in adult court. The extent to which changes to the transfer
provisions and youth court dispositions for murder brought about by Bill C-37
may have mitigated the concerns of these interest groups is not known.

Conversely, other interest groups advocate a restrictive approach to transfer
{such as the present law or an even more restrictive approach). The key

arguments advanced by those who support a restrictive approach are rooted
in the protective and rehabilitative role of the youth justice system, including:

0

The youth system offers a much greater degree of rehabilitative
services that are also more age appropriate. In the long term,
rehabilitation would offer better protection to society. Rehabilitative
prospects are also enhanced by the protection of the young person’s
privacy, thereby avoiding the damaging effects of labelling.

Retention in the youth system refiects the principle of diminished
accountability due to immaturity; the youth court can take varying
degrees of maturity into account in imposing disposition.

Placement in the adult correctional system with sophisticated criminals
would have detrimental effects on transferred young persons,
inciuding possible abuse, thereby increasing the fikelihood of re-
offending upon release.

There is little foundation to the belief that transfer will result in longer
sentences. After considering the unavailability of remission (or
statutory release) and parole in the youth system, young offenders
often receive sentences that are comparable to and sometimes greater
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than adutts.

0 There is no evidence that an increased use of transfer results in lower
youth crime rates.

0 Transfer may have a disproportionate impact on aboriginal youth, who
are over-represented in the youth/criminal justice systems, thereby
further disadvantaging a disadvantaged group.

o} Potential cost savings from an increased use of transfer would
probably be fairly marginal; cost savings and a re-focusing of the
resources of the youth justice system is better accomplished by, for
example, a greater use of diversion and alternatives to custody.

In this section, we will examine the merits of these arguments, provide an
historical and international perspective on transfer, and examine incidence
rates, strategic directions and other closely connected issues such as the

transfer process and placement.

Historical Perspective

Under the Juvenile Delinguents Act (JOA), a transfer could only occur if the

young person was fourteen years of age,®* the allegation involved an
indictable offence and the court was of the opinion that the “good of the
child and the interest of the community demand(ed) it."32 As well, the JDA
expressly provided that a juvenile must be treated, not as a criminal, but as a
"misdirected and misguided child, and one needing aid, encouragement, help
and assistance”. Although it would seem that transfer would be difficult to
justify as being for the child's own good, transfers were nonetheless
approved, albeit relatively infrequently.®® Case law dictated that transfer
should be an exceptional procedure reserved for only the most serious of

cases.*

more.

'There was no reguirement that the offence be committed while the child was fourteen vears or

YTranstfer applications were usually made by Crown Attorneys, but juvenile court judges occasionally

exercised their prerogative to order transfer on their own motion. There were no provisions allowing the young
person to apply for transfer. A transfer order could also be made before or after adjudication, though the latter

rarely occurred.

3For example, in 1983 there were 1333 charges (not persons of cases) transterred, comprising 1.5

percent of the criminai charges heard by the juvenile courts in Canada.

MSee, for example, R_v. Merg {1976) 30 C.C.C. {2d) 497,
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The 1965 Department of Justice Committee report on Juvenile Delinquency
in Canada affirmed the need for a transfer procedure and recommended that
the test for transfer be clarified and narrowed, but also that summary
offence allegations be eligible for transfers.3®

The 1975 Solicitor General's Committee report on Young Persons in Conflict
with the Law affirmed the need for a transfer procedure but, in stating a

general intent to restrict transfer as much as possible, recommended that age
eligibility be set at sixteen years and that offence eligibility be limited to an
altegation of an indictable offence other than an offence referred to in section
553 of the Criminal Code. Several other related recommendations in this
report were eventually reflected in the transfer provisions established under

the Young Offenders Act {YOA}.®

During the debates about Bill C-61 in the House of Commons in 1982,
transfer to adult court was often connected to the issue of the uniform
maximum age, specifically to concerns that the maximum age would result in
the incorporation of more mature (i.e., 16 and 17 year oid} repeat or violent
offenders into the youth justice system. The Solicitor General of the day
gave repeated assurances that transfer to adult court would act as a "safety
valve" to address the more serious offenders among this population,
However, the dispositional maxima established in the Act alsc contemplated
that the most serious offences could be addressed by a youth court
disposition - the three year maximum custody disposition was expressly
included to address offences for which an adult would be liable to life

imprisonment.?’

In its first iteration {1984 - 92), section 16 YQA provided that transfer
"should" be ordered if the youth court was of the opinion that transfer was
in the "interest of society and having regard to the needs of the young
person”.*® The change in the transfer test appears to have been intended to

*For example, the recommended test included unsuitability for treatment in a youth facility or where
the safety of the community requires that the offender continue under restraint, for a peried longer than the
iuvenile court is authorized to order. There were several other related recommendations.

¥Egr example: mandatory pre-disposition reports, factors to be considered, and allowing a young
person to apply for transfer in order to obtain the benefit of a jury trial. The Committee did not discuss the test
for transfer, afithough the recommended draft legislation appeared to provide for broad judicial discretion.

¥ At first Reading, the Bill provided for a maximum two year custody disposition.

38| addition to changing the test for transfer, the YOA: established that a2 young person must have
been fourteen years or more at the time of the commission of oftence; required that the alieged offence be
" indictable other than indictable offences set out in 5.553 C.C.; provided that transfer can only be ordered prior
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reflect the reality that transfer was rarely, if ever, in the best interests of the
young person. Before proctamation of the YOA, some scholars speculated
that this new test might lead to more frequent transfers than under the JDA
because it appeared to subordinate the needs of the young person to the
interests of society and because the test - "should" as opposed to "demand”
under the JDA - was less stringent. After proclamation, divergent case law
emerged among different provincial appellate courts, with narrower and
broader interpretations being adopted. These differences appear to have
been related, to some extent, to variations in rates of transfer among some
provinces.?® Regardiess of whether a broad or narrow interpretation of the
new YQA transfer test was adopted in particular jurisdictions, there were
substantial decreases in transfers under the YOA when compared to rates
under the JDA.*°

In 1992, the section 16 test for transfer was amended by Bill C-12 to state
that the youth court shall: :

"consider the interest of society, which includes the objectives
of affording protection to the public and rehabilitation of the
young person, and if the court is of the opinion that those
objectives cannot be so reconciled, protection of the public shall
be paramount and the court shall order that the young person be
proceeded against in ordinary court...”

Transfer to adult court and the issue of the disposition of murder cases have

to adjudication; removed the capacity for the court to initiate transfer on its own motion; provided the
opportunity for the young persen to apply tor transfer; set out a statutory list of factors to be considered;
mandatorily reguired a pre-disposition report; and provided a statutory right of review.

¥Enr example, the Manitoba and Alberta Courts of Appeal adopted less restrictive interpretations of
the transfer test. These two jurisdictions had higher than average rates of transfer.

“Onder the YOA, the Manitoba Court of Appeal adopted a broader interpretation {i.e., more permissive
of transfer} while the Quebec Court of Appeal adopted a narrcwer interpretation. Both of these provinces were _
unaffected by the uniform maximum age; accordingly, comparisons of the frequency of transfer before and
after the YDA can be made. In Quebec, the annual average number of young persons transterred between
1980 - 83 (JDA) was 53, compared to 18 in the YOO period between 1985/86 and 1991/92. The
correspending figures for Manitoba were 79 and 14. FY 1991/92 is the final year considered because the
transfer test was amended in May, 1992; FY 84/B5 is omitted because it was a transition year. These data
reflect persons, rather than cases or charges transferred.

it should be noted, however, that other factors could have affected the frequency of transfer. For exampie, it
has been speculated that the determinate sentencing structure of the YOA, aleng with judicial determination of
early release, afforded the judiciary greater assurances that young offenders would, if kept in the youth court
system, serve a custedial disposition commensurate with the seriousness of their oftending. (Under the JDA,
there were indeterminate committals to training schools, with release being determined administratively.}
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been closely connected. Accordingly, Bill C-12 also changed the penalties
for murder. The youth court disposition for first and second degree murder
was increased to five years less one day*' and, if transferred to adult court
and convicted, the parole ineligibility periods associated with the mandatory
penalty of life imprisonment for first or second degree murder were
mitigated.*? These changes were intended to narrow the extreme options
formerly available to the youth court in deciding whether to transfer a young
person charged with murder.*® The lengthened youth court disposition for
murder was intended to provide additional time for rehabilitation and
protection of the community - either through conditional supervision in the
community or continuation of custody into the conditional supervision period
- while mitigated parocle ineligibility periods were seen as consistent with the
principle of diminished accountability due to immaturity.

Bill C-12 also provided the adult court the discretion to place a transferred
and sentenced young person in a youth custody facility, a provincial
correctional facility for adults or, where the sentence is two years or more, in
a penitentiary.** These changes provided the court greater flexibility,
potentially assuaging concerns about the placement of vulnerable young
persons in correctional facilities with more criminally sophisticated adults.*®
The new placement provisions may serve to focus the decision about
transfer more on the issue of disposition/sentence length required, and less
on concerns about placement and the availability and suitability of facilities
and programs.

Since Bill C-12 was proclaimed in force in May, 1892, the case law indicates
that, as with the previous test, divergent interpretations of the new transfer

“'Five years less one day {rather than five years} was chosen, in pari, 10 avoid the need for jury trials.
“Zparple eligibility was to be set by the court at between five and ten years,

“IFor example, a decision to transfer or not an a charge of first degree murder involved a choice
between a maximum of three years in youth court or a minimum of 25 years befare parcle eligibility in adult

court.

“See 16.2 YOA. The determination of placement is mandatory and is, upon application, reviewable
by the court, Placement can be "blended”, e.g. where the first portion of the custodial sentence is spent in a
youth custody facility with subsequent placement in an adult facility for the latter portion of the sentence.
Section 16.1 YQA also permits the court to place a transferred young person who is awaiting trial or sentence
to be placed by the court in a place of temporary detention for young persons. Section 16.1 establishes a
presumption of placement of young persons under the age of eighteen in youth custody; section 16.2 does not

have a similar presumption.

“*The placement of transferred young persons in youth custody centres was, before these new
. provisions were enacted, able to be accomplished administratively {s.733 C.C.), but this was rarely applied.
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test have emerged among different Courts of Appeal.*® In general, these
appellate cases have adopted broader and narrower interpretations of the
new test which are more*’ and less permissive of transfer, i.e., the
interpretation and application of the new test is not yet settled,*®

tn response to stated party policy, as well as interest group lobbying and
growing public concerns about serious young offenders, the new Liberal
government again amended the provisions for transfer to adult court and the
penalties for murder in 1995, Bill C-37 establishes that young persons who
are sixteen or seventeen years old at the time of the offence and charged
with first or second degree murder, attempt murder, manslaughter or
aggravated sexual assault shall be proceeded against in ordinary court unless,
on application, the youth court decides that the young person should be
proceeded against in youth court. The onus is on the applicant, usually the
young person,*® to satisfy the court that the young person should be
proceeded against in youth court. The test for transfer continues to involve
the interest of society, including the objectives of the rehabilitation of young
persons and the protection of the public, and the paramountcy of the
protection of the public when those objectives cannot be reconciled.®®

Ostensibly, the policy intent of these changes to the transfer provisions is
not necessarily to increase the frequency of transfer for these offences,
although a reading of the new provisions suggests this is not clear.®’ The

“6BiH C-12 also streamtined the review {appeal) of youth court transfer decisions by providing for direct
review by Courts of Appeal.

“7t was not a stated objective of the federal government to increase the frequency of transfers.

*These divergent interpretations largely turn on whether the "interest of society” includes only the
objectives of protection of the public and rehabilitation or whether it leaves room tfor the consideration of other
objectives such as deterrence, denunciation, and accountability in a public forum. See, Bala (1895).

**There are also provisions which allow the Attorney General or agent of the Attorney Genera! to, in
effect, consent to keeping the case in youth court by not opposing a young person’s application.

$°Technically, these changes could be described as amounting to a kind of mandatory transfer in the
event the young person (or Crown} does not apply to have the case heard in youth court, i.e., in these
circumstances, the young person must be proceeded against in ordinary court. It is expected, however, that
these circumstances will not commonly occur; the Crown must determine, on a case by case basis, whether
the public interest requires that the young person be proceeded against in youth court. This revised transfer
procedure does not quite armount to presumptive transfer because the test for transfer is not changed. Instead
of characterizing this new procedure as a quasi-mandatory hearing invoiving a reverse onus, it will, for the sake
of brevity, sometimes be characterized as “presumptive transfer” and “mandatory hearings” in this chapter.

5'A news release about the Bill characterized these changes as part of a “crackdown” on serious
violent young offenders.
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transfer test is the same. Accordingly, the decision to transfer must still
satisfy this test, which determination is based on the merits of the individual
case. The apparent intent of placing the onus on the young person is that,
given the seriousness of these offences and the potential public protection
issues at stake, the onus should be on the young person (rather than the
Crown) to establish that transfer is not necessary for public protection. The
apparent intent of “mandatory” hearings is to provide stronger assurances
that consideration is given to transfer in cases involving these very serious
offences allegedly committed by sixteen and seventeen year olds, bearing in
mind that these hearings are not, in fact, “mandatory” because they may be
dispensed with when the Crown and young person agree not to proceed to a
hearing. Where there is such agreement, there is still the assurance that the
Crown has carefully considered transfer as an option.5?

Bill C-37 also extended the disposition length available to the youth court for
murder if a young person is not transferred. The disposition for first degree
murder is increased to a maximum of ten years, comprised of a maximum of
six years in custody and four years on conditional supervision. The
disposition for second degree murder is increased to a maximum seven years,
comprised of a maximum of four years in custody and three years on
conditional supervision.®* The intent of these new, longer dispositions is to
better reflect the seriousness of the offence of murder and to give the youth
court added flexibility in addressing this offence. Since the penalty available
in youth court for these offences is greater than five years, young persons
may elect a trial by judge and jury®* which must, by virtue of section 96 of
the Constitution Act, be heard by a federally appointed judge. This use of
superior courts as youth courts effectively creates "two-tiered” youth court
systems.

Bilt C-37 also amended the paroie ineligibility periods for young persons
transferred to adult court and convicted of murder such that ten and seven
years are statutorily fixed as the minimum periods to be served before parole
eligibility for sixteen and seventeen years olds convicted of first and second
degree murder respectively. The paroie ineligibility period for transferred

$20n the other hand, it is probably safe to say that, befare Bill C-37, Crown Counsel routinely

considered whether to make applications in cases involving serious violent offences.

$3Custody can be extended beyond the six and four year maximums and into the specified conditional

supervision period if, upon application by & Crown Attorney, the court is satisfied that there are reascnable
grounds to beligve that the young person is likely to commit an offence causing the death of or serious harm to
another person prior to the expiration of the disposition {s.26.1 YQA).

54Section 11, Charter of Rights and Freedoms.
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young persons under the age of sixteen who are convicted of first or second
degree murder is to be fixed by the court at between five and seven years.

Bill C-37 was enacted before there was sufficient time series data available
to assess the impacts of the changes brought about by Bill C-12 in 1992.

While the changes brought about by Bill C-37 would appear, at first blush, to
encourage a substantial increase in the frequency of transfers this may not
prove to be the case, because:

o the enumerated offences, limited to sixteen and seventeen year olds,
occur very infrequently.

o} although the onus is on the young person to satisfy the court that the
case should be heard in youth court, this may not be difficult; for
example, defence counsel commoniy adduce evidence of amenability
to treatment in transfer hearings.

o the test for transfer is not changed.

o) amendment to the Declaration of Principle, which states that the
protection of society is best achieved by rehabilitation, whenever
possible, may affect the interpretation of the transfer test, possibly
tipping the balance more in favour of rehabilitation and retention in the
youth system.

o} in cases involving murder, the longer disposition available to the youth
court will likely miiitate against transfer in cases involving young
persons under sixteen and, in cases involving sixteen and seventeen
year olds, may offset the reverse onus. That is, a transfer may be
considered unnecessary because a longer youth court disposition may
be seen as affording a more adequate period for rehabilitation or to
deter or denounce these crimes.

Alternatively, the courts may interpret the reverse onus applicable to sixteen
and seventeen years charged with enumerated offences as a reflection of
Parliamentary intention to increase the frequency of transfer in these cases.
Given that there is uncertainty about the effects of these changes, it is
probable that divergent interpretations of these new provisions will emerge
among different appellate courts.
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8.6.2 International Context

ional {nstr n

The United Nations Convention on the Rights of the Child and other United

Nations standards respecting the administration of juvenile justice®® require
that adult and juvenile offenders be separated. Article 37(c) of the
Convention requires that every child - defined as a person under eighteen
years - shall be separated from adults unless it is considered in the child's
best interests not to do so. Moreover, these international instruments place
considerable emphasis on the care, protection, well being and age
appropriate treatment of juvenile offenders. For example, the Convention
provides that:

o “In all actions concerning children, ... the best interests of the child
shall be a primary consideration.” {Article 3)

0 “The arrest, detention or imprisonment of a child shall be in conformity
with the taw and shall be used only as a measure of last resort and for
the shortest appropriate period of time.” (Article 37(b)).

Although it is conceivable that a transfer to adult court and consequent
placement in an adult facility could be in a young person's best interests in
unusual cases®®, transfers that occur in Canada are usually approved on the
grounds that they serve the public interest (protection of society) rather than
the young person’s best interest. While these United Nations instruments
seem to suggest that transfer to adult court should not occur except where it
is beneficial to a young person, this is not the case. A distinction should be
made between transfer to adult court and the placement of young persons.
These instruments only require that young persons under the age of eighteen
years be separated from adult offenders. They do allow a young person to
be transferred to adult court and to be placed in an adult facility once he or
she has attained the age of eighteen years. This is what usually occurs in

55See Articie 10{3) of the intetnational Covenant on Civil and Political Rights: Article 29 of the United
Nations Rules for the Protection of Juveniles Deprived of Their Liberty; and Article 26.3 of the United Nations
Standard Minimurm Rules for the Administration of Juvenile Justice, These international standards do not have

the torce of law but, in ratifying the Convention in an international forum, Canada made a commitment and a
failure to abide by its terms could be a source of embarrassment and criticism.

*¢Examples indicated in these international instruments include: where 2 child and parent are
incarcerated toegether or where a young person is able to access a special program for aduits that is beneficial
to him or her, Another example might be where a young person applies for transfer in order to abtain the
benefit of a jury trial.
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Canada: most of the {few) young persons who are transferred to adult court
are, by the time proceedings and trials are compieted, eighteen years old {or
more) when they are sentenced: between 1989-80 and 1993-94 there was
an annual average of less than five young persons under the age of eighteen
placed in federa! penitentiaries.5’

When Canada ratified the United Nations Convention on the Rights of the

Child, it entered a reservation respecting Article 37{c}); this reservation allows
for a breach of the "under eighteen” rule in cases where a young person is
transferred and subsequentiy placed in an adult facility. As well,
amendments to the YOA in 1992 {Bill C-12)} allow for the placement of
young persons who have been transferred to adult court, and who have been
remmanded or sentenced to custody, to be placed in youth correctional
facilities.®® These new placement provisions bring the Act closer to the spirit

of the Convention.

United Nations instruments affecting juvenile justice also place considerable
emphasis on employing custody or imprisonment as a measure of last resort
and, when applied, limiting the iength of deprivation of liberty to the
minimum period necessary. For example, Article 3 of the United Nations
Rules for the Protection of Juveniies Deprived of Their Liberty states:
“Deprivation of liberty of a juvenile should be a disposition of last resort and
for the minimum period and should be limited to exceptional cases.”

Nonetheless, these international instruments do not preclude the possibility
of fengthy custodial dispositions. For exampie, Article 37(a) of the
Convention provides that neither capital punishment nor life imprisonment

%7n 1994-95, there was an anomalous increase to 21 admissions, but this change was entirely
attributable to an increase in transfers in Manitoba. The Manitoba increase was reportedly attributable to
young parsons requesting transfers themseives {(i.e., in effect, by consenti in order to access placement in
adult correctional facilities or to attract a less onerous sentence in the adult system. Data regarding sentenced
admissions of young persons under the age of eighteen to provincial adult correctional facilities are not
uniformly avaiable. On the basis of availabie statistics, it appears that this is a rare occurrence. For example,
in FY 1993-94, there were no sentenced admissions of young persons under eighteen to Ontario adult
provincial correctiona! facilities even though Ontario accounted for 25 percent of all the Canadian transfers to

aduft court in that year.

Further, a study by the Department of Justice of young persons charged with sericus violent otfences between
1986-87 and 1993-94 found 99 cases that were transferred. In 77 percent of these cases, the young person
was 17 or 18 years old at the time of transfer (40 percent were 17 years old). Consideting the additional (and
considerable) processing time required for appeal of the transfer decision and for trial and sentencing, it is very
likely that most of the 17 year olds - and perhaps some of those under 17 years (23 percent} - were 18 years
or more by the time of sentencing in adult court. See, Lee and Leonard {18395},

58gections 16.1 and 16.2 YDA,
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without possibility of paroie shall be imposed for offences committed by a
person under eighteen years of age. Implicitly, a lengthy disposition or
sentence such as life imprisonment with the possibility of parole falls within
the outer {imits of an acceptable range of sanctions. As well, while the
Convention requires that the best interests of the child shall be “a” primary
consideration in decisions, this does not mean that best interests must be
“the” primary or exciusive consideration in decisions.

i | ri

Internationally, most Western democratic societies have provisions for
transfer to adult court. Every American state has legislation permitting or
requiring transfer. Broadly speaking, there are three approaches to transfer
(waiver) in the United States:

o judicial waiver, wherein applications are usually made by a prosecutor
and the juvenile court decides whether transfer is required or not on
the basis of criteria such as amenability to treatment. Judicial waiver
procedures are available in 49 American jurisdictions.

0 prosecutonial waiver, wherein the prosecutor, by virtue of "concurrent
jurisdiction” statutes, has the discretion to proceed with statutorily
defined types of serious offences and/or repeat offenders in either
juvenile or adult court. Thirteen American states have concurrent
jurisdiction statutes.

o legislative exclusion, wherein specified serious offences are excluded
from juvenile court jurisdiction altogether and therefore automatically
dealt with in aduit court.®® One-half of the states have offence-based
legislative exclusion provisions,®®

In some states that employ legislative exclusion, there is a kind of reverse
waiver wherein the adult court may, after a hearing, remit the youth to the

%A fourth approach - or a different type of legislative exclusion - involves a maximum age jurisdiction
lower than age eighteen. Eleven American states, Scotiand, New Zealand, and four Australian jurisdictions
have maximum ages lower than age eighteen. See Chapter 3.

**The number of states having concurrent jurisdiction and legislative exclusion provisions is based on 2
1994 review. Since that time, juvenile justice reform legisiation respecting transfer has been introduced in a
number of states: a May 1996 report in the New York Times indicated that, in the previous two years, 35
states had changed or were debating changes in their legislatures respecting transfer. This included “three
strikes " laws in Florida and Texas, i.e., three strikes and the youth is dealt with as an adult. It is, therefore,
probable that the number of states employing concurrent jurisdiction angd legislative exclusion approaches, for

-example, has increased.
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juvenile court for disposition.

in several American states, more than one of these transfer mechanisms are
available, e.g. certain serious offences may be legislatively excluded and
other offences (or types of offenders®) may be transferred judicially and/or
prosecutorially. In the past decade or more, many American states have
adopted a "get tough” approach to juvenile offenders, this largely being
accomplished by enacting concurrent jurisdiction and legislative exclusion
provisions or by amending transfer criteria to encourage more frequent
judicial waiver. In some states, the death penalty can apply to transferred
juveniles, although very few have been executed.®? Transfer is used to a
vastly greater extent in the United States than it is in Canada.®?

Among Commonwealth countries, there are considerable differences in the
provisions for transfer. In Australia, most states exclude homicide from the
jurisdiction of the juvenile court, but there are mixed practices which include
legislative exclusion, judicial transfer or, alternatively, lengthy sentences in
youth court. For example, in New South Wales, homicide and other serious
indictable offences are excluded from juvenile court jurisdiction and young
persons so charged may be sentenced in the same manner as adults
(although they may still be placed in a juvenile facility). In Victoria, there is a
combination of provisions: homicide is excluded from juvenile court
jurisdiction while other offences may be transferred upon application by the
prosecutor and determination by the court (i.e., judicial discretion}. In
contrast, there is no provision for transfer to adult court in the Northern
Territory; instead, the juvenile court has full jurisdiction over all offences and,

®'For example, second time felony offenders.

“ISeventeen states expressty set the minimum age for the death penalty at an age below eighteen and
eight states have nc minimum age. Between 1973 and 1993, 121 death sentences were handed down to
youth who were under 18 at the time of offence, but 66 percent were reversed on appeal, 7 percent resulted
in executions, with the remainder still in force. The U.S. Supreme Court has ruled that the execution of a
person who was under the age of 16 at the time of the offence is cruel and unusual punishment.

#3n 1992, there were 11,700 youth court cases judicialiy transferred in American juvenile courts.
These statistics exclude transfers accomplished by means of legisiative exclusion or prosecutorial discretion,
which are believed to be much more frequent than judicial transfers. It has been estimated that the three types
of American transfer procedures, along with a lower maximum age than 18 in some states, result in as many
as 200,000 cases per year being dealt with in adult courts. In Canada, there are less than 50 cases per year
transferred. Bearing in mind that the United States has roughly ten times the Canadian population, the rate of
young persens under 18 dealt with by aduit courts in the United States is, on a per capita basis, more than
300 times greater than in Canada. This estimate does not, however, consider differences in per capita rates of
serious violent juvenile offences: the American rate is roughly doubie that ef Canada; the juvenile homicide
rate is estimated to be six times greater. As well, in 1993 there were 5,159 juveniles under age eighteen
admitted to state prisons in oniy 29 reporting states [i.e., incomplete data); in the same year, there were 8
admissions of juveniles under 18 to Canadian federal penitentiaries.
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if the young person is more than fifteen years old, the court may impose a
sentence up to the same maximum available for adults.

in New Zealand, the preliminary hearing for a young person accused of
murder or manslaughter is heard by the youth court, but, if committed for
trial, the matter automatically proceeds to the adult court for trial and
sentencing. Otherwise, a youth court that has found a young person, who is
fifteen years of age or more, guilty of a purely indictable offence has the
discretion to enter a conviction and order that the young person be brought
before a District {adult} Court for sentence. This judicial transfer procedure
may only be imposed if: the nature and circumstances of the offence would
be eligible for a full-time custodial sentence if the young person was an adult;
a non-custodial order would be inadequate; and the court is satisfied that all
other alternatives available to the youth court are inappropriate in the
circumstances of the particuiar case. Because there is a lower maximum age
jurisdiction in New Zealand, all seventeen year oids are prosecuted in adult
court.

In England and Wales, all homicides are tried in Crown (adult} Court. Instead
of the mandatory penalty of life imprisonment imposed on aduits for murder,
the mandatory penalty for a person under age eighteen is an indeterminate
sentence. Other statutorily defined violent and sexual offences - known as
"grave" offences - that involve a young person who is fourteen years or more
and that are subject to fourteen years or more imprisonment for an adult
(e.g., grievous bodily harm, indecent assault} are also automatically dealt
with by the Crown Court. The youth court can also deem other offences
"grave” offences and commit the young person to Crown Court if the
circumstances are particularly brutal and aggravated. The Crown Court may
impose a sentence up to the maximum available for adults {except life
imprisonment). In practice, the sentences imposed are often mitigated.
Although sentenced in adult court for homicide or other grave offences,
placement in a children’s secure treatment centre, a young offender facility
or an adutt prison® is decided administratively, as is parole. Further, there is
a presumption of non-publication of identity, although the Crown Court has
the discretion to dispense with the ban on publication if the court considers it
in the public interest to do so.

Therefore, homicides and other serious violent and sexual offences are

%4In England and Waies there are “young offender” facilities which house persons between the ages of
. 16 and 21 years, regardless of whether an offender was sentenced in youth or adult court.
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automatically dealt with by the adult courts in England and Wales.5®
Notwithstanding this, elements of traditional juvenile justice - mitigated
sentences, placement in youth facilities, and a presumptive ban on
publication of identity - are applied to these young people by the adult
system.

Because there is a lower maximum age jurisdiction in Scotland, all sixteen
and seventeen year olds are dealt with in Sheriff {adult} court. The
prosecutor may aiso elect to have a young person under sixteen who is
charged with murder to be tried in Sheriff court. Regardless of the different
age jurisdiction and transfer, however, a youth who is under eighteen and
found guilty of murder is subject to a different penalty - an indeterminate
sentence - than is an adult, with detention placement and release being
administratively determined. An indeterminate sentence is served in a
penitentiary centre for young people between the ages of sixteen and
twenty-one; they may be heid until age 21 or, in exceptional cases, until age
23. Otherwise, certain serious offences may, for adjudicative purposes, be
heard in Sheriff court. The Sheriff court may then remit the young person to
a Children's Panel! for disposition. If not, the Sheriff Court may order
custody (secure treatment).

Generally speaking, Western European countries have a very restrictive
approach to transfer, but longer sentences are available for very serious
offences. In Sweden, which does not have a separate juvenile court
system,®® a person under the age of fifteen cannot be prosecuted for any
offence (including murder) and there is no provision for transfer to aduit
court. A person between fifteen and seventeen can only be sentenced to
imprisonment in exceptional circumstances, including murder, for which the
maximum penalty is twelve to fifteen years. If so sentenced, the youth can
serve this custodial time in a special institution for youth or in a separate
section of an aduit prison.

In Finland, a “young criminal” between the ages of fifteen and eighteen may
be sentenced to a maximum of three-quarters of the maximum sentence
available for adults, or twelve years, whichever is less. A separate “jail
court” determines whether a young criminal will be placed in a separate

%%in 1994, 2700 of the 102,000 juveniles prosecuted were tried in aduit court, i.e. 2.8 percent,

*¢Not all European countries have distinctive juvenile court systems; even so, they still have special
considerations for young persons. For exampie, Sweden and Finland do not have separate juvenile court
systems and young persons are subject to aduht trial procedures, but are afforded mitigated sentences and
placement in separate youth facilities.
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youth facility or an aduit jail.

In Germany, a serious crime such as murder can result in 8 maximum penalty
of ten years in a youth custody facility. There is a mechanism to transfer
young people who are seventeen years or more to the adult court if the crime
is very serious and professional assessments indicate the person was clearly
cognizant of the offence and the consequences thereof.

In France, there is no transfer to adult court per se. Prison sentences are,
however, available for young persons under eighteen charged with serious
offences. Sentences for juveniles under sixteen must not exceed one-half
the maximum available for an adult found guilty of the same offence. If the
juvenile is sixteen or more the sentence may also be mitigated by one-half,
but this can be waived and, if so, the juvenile is subject to the same
maximum as an adult. Where the offence is punishable by life imprisnnment
for an adult, a juvenile sentence may not exceed twenty years. This type of
“mitigation model” - wherein juveniles are subject to mitigated adult penalties
- is the predominate approach in Europe. In Austria, for example, life
sentences are commuted to a maximum of ten years for a minor under
sixteen years oid and to a maximum of fifteen years for a young person who
is sixteen or older. In Greece, the most serious offences can attract a (quasi-
indeterminate) sentence of five-to-twenty years.

in Italy, there is also no transfer to adult court because the Penal Code
sentencing rules apply equally to adults and young persons. While judges
may, in theory, impose a sentence up to the maximum of thirty years, severe
sentences are rare in practice.

in Denmark, the maximum period of imprisonment for a juveniie is eight
years. In the Netheriands, sixteen and seventeen year olds can be
transferred to adult court if this seems appropriate with respect to the
seriousness of the offence and the personality of the offender. In Holland as
well, juveniles may be subject to the adult criminal law in exceptional
circumstances. '

White some European countries appear to have relatively severe maximum
penalties, this should be interpreted with caution. The maximum that is
available in law may not mirror what is imposed in practice. As noted in
Chapter 6, the imprisonment rates of juveniles in Europe appear to be very
low {as is the case for adults).®’

57For a description of Eutopean juvenile justice systems, see McCarney {1996},
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in Japan, a young person who is between sixteen and eighteen years may be
transferred to aduit court but, if so, is subject to mitigated penalties, e.g. a
death sentence is reduced to life imprisonment, while a mandatory life
sentence applicable to an aduft is reduced to ten to fifteen years for a
juveniie. Transfer, however, is reportedly rare.

The Incidence of Transfer

Transfers to adult court occur very infrequently in Canada. For example, in
1993-94 only 0.07 percent of all cases appearing before the youth courts in
Canada were transferred. In the seven year period between 1987-88% and
1993-94, there were 370 transfer cases reported to the Youth Court Survey,
but this is an underestimate because Ontario did not begin reporting to the
Youth Court Survey until 1991-92. In the most recent three years, there
was, including Ontario, an annual average of 54 transfers per year in the
country.

There were, compared to rates under the JDA, substantial decreases in the
volumes of transfers under the YOA in Manitoba and Quebec, both of which
were unaffected by the uniform maximum age. Under the YOA, these two
provinces have reported the highest volumes of cases transferred and the
highest proportions of youth court cases transferred.®

While transfers are very uncommon, there are still considerable differences in
the rates of transfer across jurisdictions. For example, between 1987-88
and 1993-94, Manitoba, Quebec and Alberta accounted for 81 percent of
the total cases transferred {excluding Ontario}, but these three provinces
accounted for only 57 percent of the cases brought before the youth courts.
As another example, Manitoba and Saskatchewan have very similar
populations, youth crime rates and youth court processing rates, but
between 1987-88 and 1993-94 there were 85 transfers in Manitoba and
only five in Saskatchewan.

€8ceatistics prior to 1987-88 are omitted because of the implementation of the uniform maximum age

(UMA) in 1985. FY 1886-87 is also omitted because there was an anomalously high volume of transfers {93)
in that year, which couid possibly be related to residual transitional effects of the UMA. The volumes reported

in this section are derived from the Descriptive Profile Report. These volumes difter from (are less than) those
reported in the annual reports of the Youth Court Survey because different definitions ot a “case” are

employed.

BHowever, in 1992-93 and 1983-94, the volume of transferred cases in Quebec decreased to less

than one-half of the annual average of the preceding five years. The Jasmin Report recommended that: “while
remaining infrequent, transfers te ordinary court could eccur more frequently than they ¢o now (to complement

transfers to adult custodial facilities)”™.
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Transfer rates can also vary considerably within the same jurisdiction from
year to year. For example, the annual number of transfers in Manitoba has
ranged from 5 to 22 cases, while in Quebec the range has been from 5 to 25
cases.

There are insufficient time series data to assess the effects, if any, of
changes to the test for transfer and related amendments arising from Bill C-
12in 1992. In the first two years after proclamation of these changes, the
average annual volume of transfers decreased.”

Transfers overwhelmingly involve males (98 percent} and young persons who
were sixteen or seventeen years old at the time of the offence {91 percent).
In the most recent three years (including Ontario), there has been an average
of about six cases per year involving young persons under the age of sixteen
at the time of the offence. Of all the transfer cases {37) between 1987-88
and 1983-94 involving young persons under sixteen at the time of the
offence, an estimated 16 percent involved “historicat" cases, wherein the
young person was in fact an adult appearing before the youth court on a
dated offence (often sexual).”’ As well, 22 percent of the cases of youth
under sixteen transferred involved murder or mansiaughter charges, and 70
percent involved an offence against persons.

In 1993-94, 55 percent of all transferred cases involved serious offences
against persons; a substantial proportion of transfer cases involve non-violent
offences such as indictable property offences {23 percent}. There has been
some change in the offence distribution of transfer cases over the years: for
example, between 1987-88 and 1990-91 only 36 percent of the cases
involved serious offences against the person, compared to 52 percent in the
most recent three years.

The above statistics should be considered in light of the following:

o In 1992/93 and 1993/84, nearly ten percent’” of all transfer cases

704 decrease from an annual average of 56 transfers per year between 1987-88 and 1991-92 10 37
for 1892-93 and 1993-94. [t is also noted that in 1993-94 transfers increased sharply in Manitoba {comprising
61 percent of the Canadian total); this was apparently related, in part at least, to applications made by young
persons (rather than by Crown Attorneys). Ontario is omitted from this analysis because Ontario did not report
data to the Youth Court Survey between 1987-88 and 1990-91.

T'Historical offences are identified by there being more than five years between the date of the offence
and the date of the youth court transfer decision.

"20ther cases, (estimated at five percent), where there was between three and five years elapsed time,
- couid be construed as being possibly historical.
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involved adults who appeared before the youth courts for historical
offences.”

o) Some transfer cases involve persons who are appearing before both
the youth and adult courts on charges arising before and after the
person’s eighteenth birthday.”®

o] Some cases involve applications by the young person {rather than by
the Crown Attorney) in order, for example, 1o access a possibly iess
onerous sentence in adult court or a placement in an adult facility,”®
or, much less commonly, a jury trial. Such cases tend to be prg forma
in nature and, in effect, are consensual transfers.

o The data reported only reflect youth court decisions rather than
appellate court decisions. Transfer decisions are commonly reviewed
(appealed). A review of appellate court decisions suggests that
successful defence appeais are more common than successful
prosecution appeals.

0 The data reported include an estimated eleven percent of transfer
cases’™ which are not eligible for transfer (e.g. breach of probation,
theft under), which suggests that there are either unlawful transfers
or, much more likely, some degree of misreporting of information to
the Youth Court Survey.”’

These considerations may partly explain some of the differences in transfer

MAn alternative approach to transfer proceedings in historical cases is to proceed with the charge in
the youth court and, if custody is imposed, proceed thereafter with an application under 5.24.5 YOA for
placement in an adult provincial correctionat facility.

™The number of such cases are not documented; there are anecdotal reports of this oceuwring in
Cuebec in some cases. An siternative, approach is to let the cases proceed independently in the youth and
aduit courts and, upon sentence, proceed with a conversion of the youth disposition under 5.741.1 C.C. or

aduit placement under 5.24.5 YOA,

*This occurs fairly commonly in Manitoba and contributes to that province’s high transfer rate.
*This is based on 1992.93 and 1993-94 data and is a minimum estimate.

7as well, in 1992-93 and 1993-84, ten percent of the transfer cases involved persons who were
eighteen years or more at the time of the commission of the offence, i.e., these cases are beyond the
jurisdiction of the youth court. Nearly half of these involved offences against the administration of justice (e.g.
breach, escape). These anomalous cases may result from mis-reporting of dates of birth or offence. [ is just
as plausible, however, that these cases are mis-reported as s.16 transfers {e.g. where 5.24.5 applications are
made} or mis-reported as youth court cases {especially in respect of administration of jusuce offences).
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rates among jurisdictions as well as account for some of the transfer cases
involving non-violent offences. Further, transfer statistics are typically
interpreted as being a refiection of the incidence of involuntary transfers of
persons under the age of eighteen. The above considerations suggest that
these transfer statistics probably over-estimate the actual volume of such
transfers.

The statistics on transfer reported by the Youth Court Survey only inciude
transfer applications that were approved by the youth court; there are no
data available respecting the number of cases where applications for transfer
have been made by the Crown {or young person) and those applications have
been denied.

Another way to look at transfer is to take a cross-section of serious offences
and determine what proportion are transferred. A 1995 study by the
Department of Justice examined the youth court outcomes of all young
persons charged with murder, manslaughter, attempted murder, aggravated
sexual assault, sexual assault with weapon and aggravated assault between
1986-87 and 1893-84, Overall, 4.5 percent of the individuals charged with
these serious violent offences were transferred, with the proportion
transferred varying by charge type: 36 percent of murder charges were
transferred, 4 percent of mansiaughter, 20 percent of attempted murder, and
1.4 percent of aggravated sexual assault, sexual assault with a weapon and
aggravated assault.’® In short, very small proportions of cases involving the
most serious offences are transferred.

What is Transfer?

in assessing the advantages and disadvantages of transfer it is necessary to
identify the key differences that flow from a decision to transfer or not. In
effect, the question is: what purposes are served, or outcomes
accomplished, by a decision to transfer? The principal effects’® of an order

The data set involved a total of 1911 individuals, 85 of whom were transferred. Of those

transferred, most were transferred for charges less serious than those enumerated. The proportions of charges
transferred exclude charges where charges were stayed or withdrawn because these data are of uncertain
reliability. if stays and withdrawals are inciuded, the transfer proportions reduce to 25 percent for murder, 3
percent for manslaughter, 8 percent for attempted murder, and 1 percent for aggravated sexual assault. sexual
assault with a weapon and aggravated assault.

A decision to transfer has no practical effect on statement evidence requirements or the right 1o

counsel. Even though transferred, case law indicates that the special protections respecting statement
evidence given by young persons continue to apply, e.9., see B._v. John Thomas J. {1987} 37 C.C.C.{3d} 239
iMan. C.A.). The absclute right to counsel accorded by section 11 ¥YOA applies to transfer proceedings
{"proceedings under this Act") but may not apply to trial in adult court. Nonetheless, iegal aid plans would,
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to transfer include:

o the young person is subject to the longer sentences available in the
adult system, including a different regime of sentence administration
and early release {i.e., remission/statutory release and parole versus
judicial review};

o although placement in an adult correctional facility is not automatic nor
necessarily immediate, the young person will almost inevitably be
placed in an adult correctional facility if there is a long term
sentence;*°

0 the young person is subject to different trial procedures {preliminary
hearing, jury trial} if the maximum penalty is five years or more
imprisonment;®’

o the identity of the young person {and family) may be published;® and
o] the young person, upon conviction, acquires an adult criminal record.

The first three differences are really one and the same, i.e., different trial
procedures and probable placement in an adult correctional facility®® are the
consequence of longer available sentence lengths in the adult system.

An adult criminal record that follows from transfer to and conviction in adult
court is somewhat different from a youth court record. While the elapsed
times required for non-disclosure of a summary or indictable record under the
YOA and for an adult pardon under the Criminal Records Act are virtually

given the seriousness of the charges and implications for the young person, invariably provide counsel to a
young person who is unabie to retain counsel.

g bject to placement decisions made by the court pursuant to sections 16.1 and 16.2 YDA. Note
also that placement in an adult correctional facifity can be accomplished at age eighteen or older without
transfer to adult court by way of an application under 5.24.5 YOA.

'The ten and seven year youth court dispositions for first and second degree murder respectively {Bill
C-37), however, regquire jury trials in the youth court system,

®2Also, the identity of victims and witnesses who are children or young persons may be published.

B3Even though transferred and sentenced in adult court, a young person may (but not necessarily will)
be placed in a youth custody facility by way of s.16.2 YQA. it is, however, virtually inevitable that, if a
lengthy adult sentence is impesed, placement in an adult correctional facility will result once the young person
is, for example, twenty years old or more. As noted earlier, the placement of transterred youth under the age
of eighteen in adult facilities is rare.
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identical, a pardon does not provide a guarantee of non-disclosure of an adult
record.* Further, an adult record is accessible to the general public and to
private employers.®

Publication of the identity of young offenders is discussed in Chapter 9,
wherein the Task Force concludes that there are no sound reasons to believe
that publication would iead to lower youth crime rates. The youth courts are
open to the public and the press, which can report on matters relating to the
case, except identity or information serving to identity the young person.
Nonetheless, freedom of the press and the associated public "right to know"
are fundamental social values which assume greater importance in cases
involving serious offences/offenders. Consequently, the inability to publish
identity can, it is argued, contribute 1o an erosion of public confidence in the
justice system. There are two approaches to allowing the publication of the
identity of the most serious young offenders: by transfer or by way of
exceptional provisions within the Act.

At the most fundamental level, a decision to transfer or not (principally)
amounts to a choice between sentencing options, i.e., the more limited
sentence iengths available in youth court or the longer available periods in
the adult system. in this regard, the broad options available are the same as
for publication, i.e., addressing the most serious young offenders by way of
exceptional provisions within the Act or by transfer to adult court, a matter
which we will discuss later. Since transfer is regarded as principally a
sentencing issue, the following discussion - which addresses matters such as
transfer procedure and sentencing considerations - examines transfer in that
context.

*while non-disclosure of a youth record involving an indictable offence is automatic after five “clean”
years {subject to court authorized disclosure under 5.45.1), a pardon for an adult record of an indictable
offence requires application to and review by the National Parole Board, Bill C-37 permits the longer retention -
for criminal justice purposes - of youth records of murder and a scheduled list of serious offences in a special
records repository. Records related to murder, manslaughter, attempt murder and aggravated sexual assault
may be kept indefinitely in a special records repository; other serious offences which are scheduled may be
kept an additional five years beyond the five year clean period for indictable offences set out in 5.45(1). As
well, a subsequent offence as an adult effectively results in the “conversion” of & youth record to an aduit
record {5.45.01 and 45.02).

B5A youth court record may be disclosed for security clearances related to employment where this is
_required by a government in Canada, s.44.1 YOA.
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8.6.5 Transfer Procedure®®
The current transfer process is very complex and long.

Although a young person can apply for transfer, applications are usually
made by the Crown. As a result of Bill C-37, sixteen and seventeen year
olds charged with murder, manslaughter, attempt murder, and aggravated
sexual assault must be proceeded against in ordinary court unless the young
person or Crown apply to have the matter proceeded against in youth court,
in which case the onus is on the applicant to satisfy the court that the matter
should be dealt with in youth court.’” Once application is made, a hearing is
conducted in youth court. A pre-disposition report is mandatory; medical or
psychological reports are also commonly ordered. Evidence as to the nature
and circumstances of the alleged offence is heard, but this is summary and
hearsay in nature. Witnesses from the youth, adult provincial and federal
correctional systems are also usually called to give evidence about the
availability and nature of facilities and services in those systems.

Once a transfer decision is made, reviews {appeals} are often heard by
Courts of Appeal. If the transfer is affirmed, the matter proceeds to trial in
the ordinary court. Once again, evidence is heard regarding the offence, but
this time in vastly greater detail in an adversarial forum where proof beyond a
reasonable doubt is required. If there is a conviction, a pre-sentence report is
usually ordered and a psychological assessment may also be ordered. Once
sentence is imposed, a hearing is held to determine whether the young
person should be placed in a youth centre, adult provincial correctional
facility or, if the sentence is two years or more, in a penitentiary. Again,
reports are presented and evidence heard from the three correctional systems
as to resources available.®®

Obviously, there is a considerable degree of duplication of process and
evidence in this complex procedure. This contributes to delay, costs, and
additional court time being consumed in overburdened court systems. As
well, the lengthy nature of the transfer, trial, and placement process
contributes to anxiety for the victim, young person and parents,

*Transfer procedure can be construed as a due process issue (Chapter 11} but is dealt with in this
chapter because of its relevance to a discussion of transfer.

*71f the youth person applies to have the case heard in youth court and the Crown does not file a
notice of application within 21 days. the case will automatically be heard in youth court. There is no statutory

remedy for administrative inadvertence by the Crown in the event of a failure to file appiication.

0 some cases. sentencing and placement hearings can be held at the same time.



299

At a more fundamental level, the transfer process is an anomalous process.
A decision to transfer is essentiaily a sentencing decision®, but the decision
to transfer is made before a finding of guilt.

At a transfer hearing, facts need not be proven but only alieged; while the
court hears the alleged details of the offence, this is to ascertain the alleged
circumstances and seriousness of the offence, not to assess the merits of
the evidence. A pre-adjudicative transfer process, therefore, involves what
Judge Lucien Beaulieu of the Ontario Court of Justice described as a
"presumed innocent but assumed guilty” approach, i.e., it is assumed the
prosecution will be able to prove its case.*® There are, however, many cases
where a young person may be acquitted, found guilty of a lesser offence or,
if found guilty of the original charge, the evidence indicates that the young
person’s role in the offence was not as great as originally alleged (e.g. where
there are co-accused) or perhaps committed in mitigating circumstances. A
1895 study by the Department of Justice of young persons charged with
. serious violent crimes found that a substantial proportion were found guilty in
vouth court of offences that were iess serious than the original charge, and
some cases were acquitted or dismissed. While similar data respecting the
outcomes of cases transferred to ordinary court are not available, it seems
likely that similar outcomes would be found respecting cases dealt with in
those courts.

A pre-adjudicative transfer process also does not aliow for full consideration
of the young person’s remorse or lack thereof, the young person's
wiliingness to participate in programs, or the impact of the offence on the
victim. After assuming that the young person will be found guilty, the youth
court must then attempt to assess what the disposition would be, if found
guiity in youth court, and what the sentence would be if found guilty in
ordinary court. Further, the court is required to consider the young person’s
maturity and suitability for various types of programs, the availability of
which may change after the lengthy processes of appellate court review of
the transfer decision and trial in the ordinary courts are complete.

In a scathing critique of this process, the Alberta Court of Appeal has said:

"So, unhappily, the youth court and its appellate followers must
assume maximum guilt, devise a probable sentence, anticipate parole

®*Except, for example, where the young person appties for transfer in order to obtain the benefit of a
jury trial.

*Reaulieu {19941.
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{in the adult system}, the impact of the young person’'s release on the
public protection and weigh all avenues available for his interim
rehabilitation - all of this on partisan and incomplete facts ... We
outline these expectations, ones found by the judges in these cases,
simply to reassure them that we are mindful of the lonely and
thankless task given them by the statute. Such an inquiry - one
commencing with sentence to be foliowed by judgement - is no longer
the private precinct of Alice and the Queen of Hearts.” (R.v.G.J.M.}

If the primary purpose of transfer is to determine whether the interests of
society would be served by an adult or youth court sentence, then that
decision should be based on the most complete, proven and current
information that can be made available, i.e., after a finding of guilt. Hf
transfer decisions were made after a finding of guilt, then undue delay,
duplication and costs could be reduced while better respecting the
fundamental principles of justice.

A post-adjudicative transfer process would require the Attorney General or
the Attorney General's agent to serve notice of intention to seek an adult
sentence, after which the matter would proceed to trial.®" Another way of
putting this is that the Crown would, in effect, be seeking a greater penalty
than is available under the YOA. This would trigger the accused’s right to
elect to be tried in youth {provincial) court, by a superior court judge alone or
by a judge and jury. The special provisions applicable to young persons -
such as a ban on publication of identity {s.38), assessments (s.13) and
statement evidence (s.56) - would continue to apply through the trial
process. Preliminary hearings would be conducted in youth court. The
Crown could abandon the application at the preliminary hearing stage (or any
later stage) if transfer does not appear 1o be warranted by the evidence. Bail
and detention would generally be addressed in the same manner as for adults
who have the opportunity to elect the forum for trial; careful analysis of the
relevant provisions of the Criminal Code and YOA would have to be
undertaken in this connection.

if found guilty, the decision to transfer (i.e., to impose a sentence available

#Ifiling & notice of intention to seek an adult sentence would be the equivalent of the Crown applying
for transfer. This couid be easily adapted to the new procedures established by Bill C-37 respecting
enumerated serious violent offences allegedly committed by sixteen and seventeen year olds, if a decision is
made 1o retain these new procedures. For example, a sixteen or seventeen year old found guilty of one of the
enumerated offences would automatically be subject to the adult sentence for that offence, unless the young
person or Crown applied to seek a youth court disposition. Assurning, for example, that the young person
applied for & youth disposition and the Crown filed a notice of opposition, the decision would be made by the

court after a finding of guilt.
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to the ordinary court) would be made. If not transferred, a disposition
available tc the youth court would be imposed by the court that adjudicated
the case. If the accused had elected trial in a superior court, this would
mean that a superior court judge would impose the disposition. In effect, the
present procedure of conducting separate transfer, sentencing, and
placement hearings would be rolled into one hearing in this new approach,
As well, instead of the separate hearings which currently apply, appeals
respecting conviction, transfer and sentence could be dealt at the same time.

One concern for both prosecutors and defence counsel is the question of
how situations invoiving adult co-accused would be dealt with. This could
be addressed by amendments which would authorize the Crown to file a joint
indictment and which would enable the Attorney General to require that the
co-accused be tried together, similar to the authority established under
section 568 C.C.

A chart appended to this chapter outlines the procedure contemplated.

To establish a post-adjudicative transfer process, amendments to the Act and
the Criminal Code will be required:

(o] amendments to the Act establishing a process for the Attorney
General or agent of the Attorney General to give notice that the Crown
is seeking greater penaity {adult sentence), which would then trigger
election by the accused as to the mode and forum for trial.

o amendment to the Criminal Code to ensure that superior courts have
jurisdiction to use youth court procedures.

o] amendment to the Criminal Code to allow the Crown, in cases
involving adult co-accused, to require that the youth and adult co-
accused be tried similarly {as under $.568 C.C.) and to file a joint
indictment.

o amendment to section 13 YOA to permit a pre-adjudicative medical or
psychological report to be ordered where the Crown files notice.
While not necessary, this would be desirable in some cases where
there may be some uncertainty as to the young person’s degree of
dangerousness, amenability to treatment and need for a longer
sentence. An assessment tavourable to the accused, for example,
might lead the Crown to abandon the application.

o} amendment to section 743.1 C.C. vis-a-vis jury recommendations
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about parole eligibility in cases involving young persons under the age
of age of sixteen found guilty of murder.®? Since the determination of
whether an adult or youth sentence should be imposed would not yet
be made at the time of jury deliberation, the jury would not be able to
recommend to the court after bringing in a guilty verdict. This could
be resolved by amending the section such that the jury would be
asked for its recommendation, assuming the young person would be
subject to an adult sentence.

The advantages of a post-adjudicative transfer procedure include:

o Greater fairness to the young person and more in accord with the
principles of justice because the transfer decision is based on proven
facts, rather than allegations. While this advantage is applicabie to all
cases, it is especially pertinent to the enumerated serious violent
offences (Bill C-37) because the reverse onus in these cases applies on
the assumption that the allegation will be proven. If the facts proven
at trial fall short of those that have been alleged, the Crown would
have the option to withdraw the transfer application.

0 More accurately reflects the true nature of transfer - as primarily a
sentencing matter, rather than as a determination of the forum for
trial.

) Streamlining and expediting the process by avoiding muitiple and

sometimes redundant reports, evidence, hearings and appeals. The
present transfer process causes considerable delay, which does not
serve the interests of young persons or victims, nor promotes
confidence in the criminal justice system.

0 Unnecessary transfer hearings can be avoided in situations where the
facts proven at trial are less serious than originaliy alleged and,
consequently, the Crown decides to withdraw the transfer application.
This also applies in circumstances where the young person is acquitted
or the charge is dismissed.

o] The parents of the young person would have the benefit of their right's
and obligations under the Act; under the current process, parents

2gection 743.1 requires that the court instruct the jury to consider making a recommendation
respecting parole eligibility {at between five and seven years) where a transferred young person under the age
of sixteen at the time of the commission of the offence is convicted in ordinary court of first or second degree

murder.
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largely lose recognition of their status once transfer is ordered.

o) Potential cost-savings to the justice system through the avoidance of
multiple hearings, reports, etc.

0 Defence counsel may have greater opportunity to develop full answer
and defence through increased access to preliminary hearings.

0 Until found guilty and an order for transfer is made, the young person
retains the benefit of all the special protections for young persons in
the A¢t. This, for example, avoids the present anomaly where the
identity of a transferred youth can be published, even though the
young person may be subsequently acquitted or the charge dismissed.

o The decision to transfer would not only be based on proven facts, but
also on considerations of current assessments and resources and
tacilities that are available at the time of transfer decision/sentence, as
well as the current maturity of the young person. Further, the attitude
of the young person toward the offence would be more readily
ascertainable, given that he or she has now been found guilty.

o Potential for better public understanding of transfer decisions, given
that the decision is based on proven facts.

The key disadvantages of a post-adjudicative transfer process would be an
increase in preliminary hearings and jury trials for young persons. Currently,
preliminary hearing and jury trials {depending on plea and election) only apply
where a young person is charged with murder or a transfer order is made. In
the proposed process, preliminary hearings and jury trials would also apply to
cases where, after conclusion of the trial, the court decides that transfer is
not appropriate. The associated costs would, to an unknown extent, offset
the savings that would resuit from the streamlined process.®:

As well, there would be an increase in the degree to which youth court trials,
transfer decisions and, in the event of a decision ,not to transfer, dispositions
are heard and decided by superior court judges who are probably less familiar
than youth court judges with the procedural/evidentiary and :
transfer/dispositional aspects of the youth court system. Understandably,
superior court judges may also be less familiar with the correctional and
treatment resources available to the youth court system.

*3Note, however, that consideration is currently being given to changes to the Criminal Code that
waould reduce the use of or access to preliminary hearings.
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Some might argue that a post-adjudicative process could lead to Crown
Attorneys making more frequent application for transfer because an
immediate transfer hearing is not required. This is possible, but seems
doubtful. The frequency of Crown appiications for transfer are, aside from
“mandatory” hearings for enumerated serious violent offences (Bill C-37},
directly influenced by the eligible offences for transfer, the test for transfer
and case law interpretation of the test.®® The Crown currently has
potentially great latitude to apply for transfer. For example, the Crown
could, in theory, apply for transfer in every breaking and entering case
involving a young person who is fourteen years or older. Yet, transfer
applications in breaking and entering cases are very uncommon and rarely
approved, precisely because the test for transfer, and appellate court
interpretation at the same, require that certain fairly stringent criteria be
satisfied before transfer will be approved. Accordingly, changes in the
frequency of applications and approvals will depend upon whether there are
changes in criteria and the test, a matter that is discussed in later sections of
this chapter.

Some have also expressed concerns that a post-adjudicative process would
lead to delay in the public identification of the most serious young offenders
{or, in the event of an acquittal or dismissal, the absence of public
identification). Under the current pre-adjudicative process, the identity of a
young person becomes publicly known once the decision to transfer is made
and therefore is known throughout the trial process. Under a post-
adjudicative process, the youth’s identity would not become known until
after trial and at the sentencing/transfer phase of proceedings. This change,
it is argued, could undermine confidence in the youth justice system and
erode, to some extent, the denunciatory aspect of transfer decisions.

While publication of identity (or identifying information) would not be abie to
take place until after trial (if found guilty and if transferred}, all information
relevant to the trial, except identity, would still be public and the trial would
be carried out in a public forum. Public identification would be merely
delayed somewhat, which consideration should be weighed against the even
greater delay vis-a-vis adjudication and sentence that occurs in a pre-
adjudicative process. Denunciation is primarily an aspect of sentencing and
arguably should not be a key consideration with persons who are accused,

#Under Bill C-37 enumerated serious violent offences must be proceeded against in adult court, unless
the young person or Crown apply for the young person to be proceeded against in youth court. A transfer
hearing is not required. Conversely, if the Crown and young person (in effect) consent, a transfer heaning is
also avoided. Therefore, the provisions do not require mandatory hearings but, for the sake of brevity, will be
denoted “mandatory” in this chapter.
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but rather only with persons who are found guilty. Indeed, many would
argue that it is unfair to permit the publication of the identity of a young
person who may eventually be found not guilty.

A post-adjudicative transfer process would more accurately reflect the true
nature of transfer as a sentencing decision, as distinct from a decision about
the forum {and procedure) for trial. This raises the question about whether a
young person should continue to be accorded a right to apply for transfer.
Originally, the intent of giving a young person the right to apply for transfer
was to accord the young person the benefit of access to a jury trial, if he or
she chooses.' This rarely, if ever, occurs in practice.®* While young persons
sometimes do make application {especially in Manitoba) for transfer, the
motivation is either to access a potentially less onerous sentence in adult
court, given the applicability of remission/statutory release and parole to
adult sentences, or to facilitate placement in an adult correctional facility.
Placement is discussed later in this chapter; it should be regarded as an issue
that is somewhat separate from transfer {sentence) itself. [t seems
anomalous - and difficult to reconcile with the public interest - that a young
person should be able to expose himself to a potentially more onerous
penalty in adult court, or avoid a more onerous one in youth court, by being
able to apply for transfer.® There likely would not be a Charter issue if the
capacity of the young person to apply was removed since it would be
analogous to circumstances where the Crown elects in hybrid offences. As
well, it could be argued that the removal of the capacity to apply for transfer
would not be discriminatory because transfer does not confer a benefit, but
rather involves potential harm to the young person, i.e., a longer sentence
and placement in an adult correctional facility. '

In light of the above, the Task Force, with the exception of Ontario,
recommends:

The current lengthy, complex and duplicative process for determining
transfer to adult court - which involves deciding about transfer before
a finding of guilt - should be streamlined and reformed to better accord
with the principles of justice by requiring that a transfer decision be -
made after a finding of guilt. To bring this into effect, amendments to

Under Bill C-37, a sixteen or seventeen year charged with one of the enumerated offences can
achieve this end, in effect, by default, i.e., by failing to apply to have the case proceeded against in youth
court. (But the Crown could apply for same.) As well, the new youth court penalties for murder enable a
young person to elect to be tried by judge and jury in the youth court system.

%For these reasons, the Crown might actively oppose applications by young persons.
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the Act and to the Criminal Code, including those indicated in this
report, will be required.

Ontario representatives did not support this recommendation because of
concerns that there is potential for a considerable increase in preliminary
hearings and jury trials, thereby negating any potential benefits of a post-
adjudicative process or even resulting in increased costs and delay.

Notwithstanding that young persons rarely, if ever, apply for transfer for the
purposes of seeking a jury trial, the removal of this capacity is a potentially
controversial matter that could be the subject of further study and
consultation. This issue should fnot divert attention from the fundamental
issue at hand - the benefits of a post-adjudicative transfer process.
Accordingly, the Task Force did not take a position on whether young
persons should retain the capacity to apply for transfer themselves, but it is a
matter that could be the subject of further study and consideration.

8.6.6 Sentencing Considerations

In this section we discuss sentencing principles as they apply to serious
young offenders. Because transfer is basically a sentencing decision, these
principles can also apply to the determination of whether to transfer or not
(i.e., to impose a youth or adult court sentence). It should be noted from the
outset that, because the focus is on sentencing serious offenders, the
generalizability of the following discussion to the sentencing of all young
offenders is limited. For example, most would agree that an over-arching
emphasis on rehabilitative and/or restorative justice principles is the best
course for less serious offenders, who comprise a substantial majority of the
cases heard by the youth courts.

The principal goals of sentencing for adults are conventionally described as
including: protection of the public, general deterrence, specific deterrence,
and rehabilitation.®” This characterization represents a confusion of goals
and means: it would be better to say that protection of the public is a key
sentencing goal, which may be accomplished by means of general

#This is based on case law. Bill C-41 will amend the Criminal Code respecting the sentencing of
adults 1o state that the “fundamental purpose of sentencing is to contribute, along with crime prevention
initintives, to respect for the law and the maintenance of a just, peaceful and safe society by imposing just
sanctions ..." The objectives of these sanctions involve: denunciation, deterrence {g=neral and spacific), “to
separate offenders from society, where necessary™; rehabilitation, reparation, and promoting a sense of
respongibility in offenders and acknowledgement of harm done to victims and the community. The
fundamental principle of sentencing is that a sentence must be proportionate to the gravity of the offance and
the degree of responsibility of the offender. Additional sentencing principles le.g., equity} are also set out.
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deterrence, specific deterrence, rehabilitation and/or incapacitation and
restraint. Additional (non-utilitarian) goals®® of sentencing include
denunciation, the maintenance of the integrity of the criminal law, and
proportionality.

For young offenders, there has been an over-arching emphasis on
rehabilitation®® and, in consideration of immaturity, a diminished degree of
accountability'® (mitigated sentencing). The goal of rehabilitation and the
principle of diminished accountability are, to some extent, inter-connected: in
assessing the nature and length of sentence, greater weight is placed on the
rehabilitative needs of the offender; as a result, a mitigated sentence ought
to be imposed. The goals of rehabilitation and protection of the public are
also inter-connected: in effect, the rehabilitation of young persons is a means
by which the protection of the public can be accomplished.®

The arguments advanced by some proponents of an expanded use of transfer
are often grounded in the assumption that the {assumed) longer sentences
that would be imposed in the adult courts will result in greater societal
protection by enhancing general and specific deterrence. The extensive body
of research on the effectiveness of deterrence is discussed in Chapter 3. In
brief, the empirical evidence indicates that increasing the severity of
sanctions is not associated with reductions in ¢crime rates. Many American
states have toughened sanctions for delinquents, principally by means of
substantial increases in the transfer of serious offences/offenders to aduit
court. Despite these measures, there have been marked increases in serious
violent juvenile crime in that country. More specifically, long term empirical
studies have assessed the general deterrent effects of legislation in two
states which removed certain serious crimes such as homicide, robbery,
more serious assaults and some sexual offences from juvenile court
jurisdiction, resulting in these offences being automatically dealt with by

Another utilitarian goal is reparation to tha victim.

*For example, in Bov. 8LUL).) (1993) the Suprems Court of Canada affirmed that "a traditional
criminal law approach” (including general deterrence) should be takan into account in the sentencing of young
offenders, but dispositions must be imposed on young offendars differently because of the “neads and
requirermnents” of the young. The court also assertad that proportionality has grester significance in the
sentencing of adults and general deterrence should not be unduly emphasized: “in the Jong run sociaty is best

served by the reformation and rehabilitation of a young offendar.”

'%Section 3(1)(a) YDA, however, states that "young persons should not in all instances be held
accountable in the same manner or suffer the same consequences ... as adults.” The implication is they may
be held as accountabls in some instances.

'®'Bill C-37 amended the Deciaration of Principle to state: “the protection of society, which is a
primary objective of the criminal law, is best servad by rehabilitation, whenever possible ...~
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adult courts after these changes: in New York, there was no reduction in
youth crime rates, while in Utah there were significant increases.®?

With respect to specific deterrence, another American study compared the
severity and effectiveness of juvenile and adult court sanctions for 1200
sixteen and seventeen year old felony offenders accused of burglary and
robbery in matched counties from New York and New Jersey where the
youth were processed in the juvenile and adult justice systems, respectively,
because of differences in legislation in those states. Sanctions were more
certain and about as severe in the juvenile court; recidivism rates were lower
for the adolescents sanctioned in the juvenile courts.'®® A study in Florida
compared large (matched) groups of youths who were either (prosecutorially)
waived to and sentenced in adult court or retained in the juvenile system.
Short-term recidivism follow-up indicated that re-offending was more
frequent, more serious and occurred sooner after release among the
transferred youth than among those not transferred.'%*

The arguments advanced by some proponents of a broader use of transfer
are also often predicated on the assumption that, if transferred, young
persons will receive sentences in adult court that are longer than would be
imposed in youth court. As discussed in more detail in Chapter 3,
comparisons of youth and adult sentence lengths indicate that youth court
custodial dispositions are, on average, as long or longer than adult sentences
of imprisonment for many of the same type of offences {including some
offences against persons) once the provisions for remission/statutory release
that are applicable to adult sentences are taken into account. This can even
apply in some cases involving very serious offences: for example, a youth
court disposition of three years custody for manslaughter can, depending on
the outcome of judicial early release {youth} and parole (adult} applications,
result in a young person serving a very similar period of time in custody

1921t does not sesm plausible that the increased fraquency of transfers caused increased youth crime
rates in Utah, See, Singer and McDowall (1988} and Jensen and Metsger {1994). Jsnsan and Metsger found
that the new juvenile law in New York may have suppressed potential increases in robbery (but not other
offence} ratas. Robbery rates did not increase in the study area, but did increase in other areas used as a

comparison.

%35ee Fagan gt,al, {1991). New York has a lower maximum age (16} than New Jersey {18).

1%gee, Bishop gt. al, (1996). Recidivism follow-up was for one year. About one-half of the otfenders
were transferred for misdemeanours and the vast majority for non-violent offences. Only those who were
subject to short custody/jail sentences were compared; youths who were accused of the most serious violent
offences {e.g.. capital offences) or who received lengthier periods of imprisonment/custody were not able to be
.compared. Youth charged with serious violent offences were not able to be compared becausa they are
automatically transferred in Florida. The focus of the research was on transfer pgr e as a deterrent - not on
the transfer of the most serious offenders.
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when compared to the time served by an adult sentenced to six years
imprisonment for the same offence. 1%

Therefore, proposals to substantially increase the frequency of transfer as a
general strategy to promote greater public safety by enhancing sanction
severity do not seem to be justifiable on the basis of empirical evidence. To
clarify: a distinction should be made between saying that increased sanction
severity - known as “marginal deterrence” - is not associated with reduced
crime rates/recidivism and saying that there is nothing at all to deterrence. If
custody was abolished, for example, there is no doubt that crime rates would
increase.'® Understanding this distinction can lead to at least some degree
of reconciliation between the findings of empirical research respecting
marginal deterrence and the traditional reliance of the courts, including {to a
lesser extent) the youth courts, on deterrence as a principle in sentencing.'?’

Deterrence is not, however, the only possible rationale for transfer.
Notwithstanding the comments made above, sentences in adult court can
result in longer periods of incapacitation and restraint of an offender. First
and second degree murder are the most obvious examples because
conviction in adult court results in the mandatory imposition of life
imprisonment, including for transferred young persons {albeit with mitigated
parole ineligibility periods).'%®

While comparisons of youth and adult sentences indicate that young persons
are subject to as long or sometimes longer custodial sentences than adults
for several non-violent offences and for some less serious violent offences
(e.g., common assault), this is not the case in respect of more serious
offences against the person. For example, comparisons of sentences for
young persons and adults found guilty of robbery or aggravated assault
indicate that adults are much more likely to be committed to custody and, in

"**Between 1986/87 and 1993-94, 78 parcent of the young persons found guilty of manslaughter in
youth court were committed to custody for an average {mean) duration of 23 months.

1%%Reiss and Roth (1993).

"In R, v, 4,.0J,J.), the Supreme Court of Canada ruled that the principle of general deterrence does
have application to young offenders, but to a lesser extent than with adults,

%Between 1986/87 and 1993/94, the average (mean) custodial disposition length for young persons
found guilty of murder in youth court was 32 months. Until 1992, the maximum youth court penalty for
murder was 36 months. Maximum youth court disposition lengths for murder were increased in 1892 (Bill C-
12) to a maximum of three yeers custody and two years less a day conditional supervision. This change would
have no direct effect on the average custodial disposition imposed, which remained at 36 months {subject to
later application for continuation of custody under 5.26.1 YOA).
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the case of robbery, for substantially longer periods than young persons
(even after considering the applicability of remission to adult sentences).%®

Even when the lengths of custodial time served for the same offences by
young persons and adults are similar, the total length of sentence, and
therefore of restraint, is greater in the adult system. In the manslaughter
example noted above, an cffender sentenced as an adult would, at minimum,
be subject to a substantially longer period of conditional supervision
(restraint) in the community. As well, parole release can be denied, as can
statutory release in certain specified circumstances.''® In addition, the adult
system affords a far wider range of sentence lengths to take into account
especially aggravating circumstances of the offence, e.g., life imprisonment
for manslaughter. There are a small number of young offenders who have
committed very serious offences and who pose an ongoing risk of serious
harm. An adult sentence can afford a greater degree of public protection
from these offenders by means of longer periods of incapacitation and
restraint.

The adult system also has a greater capacity for denunciation. This greater
capacity arises not only from a longer sentence which may {or may not) be
imposed, but also from the availability of a longer sentence: there may be a
symbolic or denunciatory aspect to the greater maxima in the adult system.

Denunciation is the expression of social and moral condemnation which
serves a normative function, i.e., the affirmation of social values and
promotion of respect for the law. Denunciation is commonly supported as a
rationale for sentencing,'"’ especially in cases involving heinous offences.

Denunciation is distinguishable from retribution'*? and is connected to broad
notions of just desserts or proportionality - that the penaity adequately

'%These comparisons {and comparisons of sentences for less serious offences) are quite crude

because they do not take into account prior record or the particular circumstances of the same offence types
{e.g. degree of injury). -

"9Statutory release is usually granted at two-thirds of an adult sentence of imprisonment of two years

or more. Under the Corrections and Conditionat Relsase Act, a federal prisoner committed for certain violent or

sexual crimes may be detained beyond the statutory release date if it is established that the offender continues
10 pose a risk of death or serious harm to others prior to warrant sxpiry date,

"""Both the Law Reform Commission of Canada and the Canadian Sentencing Commission regard

denunciation as & key consideration in sentencing; denunciation is axplicitly reflected in sentencing reforms for
adults in Bill C-41,

""?Retribution is the purposeful infliction of pain or suffering. A denunciatory sanction is necessarily

directed at the offender, but it serves a broader social purpose.
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reflects both the gravity of the offence and the degree of responsibility of the
offender for the offence. Perhaps the best example involves murder, an
issue which has provoked a storm of controversy about the sentencing and
transfer provisions of the YOA. Simply put, the sanctity of life is a
universally shared social value in Canadian society; the intentional taking of a
life, therefore, requires condemnation. If the penalty imposed departs too far
from commonly held values respecting what constitutes an adequate
standard, then the value of the life taken can be seen to be diminished. The
consequences of such a "penalty gap” can be inadequate affirmation of a
fundamental social value, an erosion of public confidence in and respect for
law, and, sometimes, public outcry.’!3

The perceived inadequacy of the penalties for murder has been a major
contributor to the erosion of public confidence in the Act. Parliament has
recognized this by (twice) increasing the length of youth court dispositions
for murder and by amending the transfer provisions in respect of sixteen and
seventeen year olds who have allegedly committed murder or manslaughter.

Many would argue that denunciation and proportionality should be key
considerations in the sentencing (or transfer} of young offenders, especially
for homicide and other heinous offences. If so, this raises questions about
the relationship between these goals and the goal of rehabilitation, as well as
with the principle of the mitigated accountability of young persons. )

Others would argue that denunciation and proportionality should not be .
considered as primary principles where youth are involved because these
considerations run counter to the goals of rehabilitation and reduced
accountability, and are not pertinent to what is seen as the fundamental
purpose of transfer - protection from youth whose dangerousness requires
the longer periods of incapacitation and restraint available in the adult
system. From this perspective, denunciation and proportionality are seen as
counterproductive to other key goals, such as rehabilitation and the
protection of the public,

Proportionality and the principle of mitigated accountability are not
necessarily incompatible because proportionality requires consideration of,
not only the gravity of the offence, but also of the degree of responsibility of
the offender. Proportionality, as applied to young offenders, implicitly
involves some consideration of the immaturity and consequent diminished
degree of responsibility of young persons. In the same vein, applying the

T34 similar problem arises when the inverse occurs, i.e., where the penalty is seen to be grossly
. disproportionate (too harsh) to the nature and circumstances of the offence.
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goat of denunciation to young offenders could also take into account the
principie of mitigated accountability: denunciation could be a consideration
in the sentencing {or transfer) of young offenders but, because of their
immaturity and degree of responsibility, could apply to a lesser degree than it
does to adults. This approach is already reflected to some extent in the
present law: when a young person is transferred to adult court and convicted
of murder, the young person is subject to a mandatory sentence of life
imprisonment - i.e., a denunciatory and proportionate sentence - but, in
consideration of immaturity at the time of the offence, is also subject to
mitigated periods of parole ineligibility.

In any event, the principle of mitigated accountability, while cbviously
important, is nonetheless only a genera! principle and not an absolute one:
paragraph 3{1}{a) of the Declaration of Principle provides that young persons
“should not in all instances” be held accountable in the same manner or
suffer the same consequences for their behaviour as adults; the implication is
that, in some instances, they can be held as accountable.

Relationships between the goals of denunciation and proportionality and the
goal of rehabilitation are more problematic. Denunciation and proportionality
necessarily focus on the seriousness of the offence. In contrast, where
rehabilitation is the governing principle, the focus is on the needs and
circumstances of the offender. An approach that focuses on denunciation
and proportionality may result in greater consistency in sentencing, whereas
the primacy of rehabilitation leads to a highly individualized sentencing (or
transfer) framework.

These different goals will inevitably collide at times. For example, should a
young person who has committed homicide, but who is clearly amenable to
available treatment resources, have a longer sentence imposed (or be
transferred} on the grounds of denunciation or proportionality, even though
the protection of society may not require it? How this question is answered
depends on how one weighs these competing values and interests. Implicit
in an affirmative answer is the assumption that the public good realized by a
denunciatory sentence is more important than the social benefit that would
be realized by the rehabilitation of the young person within a shorter time
frame. As well, denunciation and proportionality per se do not suggest
sentences of any particular length - the degree to which these goals may be
satisfied by a sentence of X length will, in part, depend upon commonly held
values of the community at large and the values of individual observers.
Some would argue, for example, that a seven year youth court disposition for
murder, with a maximum of four years custody {subject to extension of
custody), is insufficient to denounce the crime of second degree murder and
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is not proportionate to the gravity of the crime. Others would argue that,
notwithstanding mitigated periods of parole ineligibility for young persons,
the mandatory life sentence that results from transfer for second degree
murder is disproportionately excessive.

In the adult criminal justice system, it is clear that Parliament has, by way of
mandatory sentencing applicable to some serious offences, implicitly
concluded that in somne instances the nature of the offence outweighs all
other considerations. For example, it cannot be said that a mandatory life
sentence is required for public protection purposes in every case of an adult
convicted of murder; a mandatory life sentence is deemed to be required to
adequately denounce the intentional taking of a life. The fact that
Parliament has identified murder as an offence requiring the most severe
sanction for adults {mandatory life imprisonment), at least in part for
denunciatory purposes, raises the question about whether similar exceptional
measures {e.g., automatic transfer) should also be applied to young persons
charged with murder. The offence and the values at stake are, after all, the
same, bearing in mind the mitigated accountability of young persons.

If denunciation and proportionality should apply in respect sentencing (or
transferring) young persons who have committed very serious offences, this
leads to questions about whether they should be primary or governing
considerations, or should be subordinate to other objectives such as
rehabilitation. Again, this depends on how one weighs competing values.
The degree of weight accorded these factors could vary according to the
seriousness of the offence since denunciation, for example, assumes greater
importance in cases involving heinous offences. On the scale of seriousness .
of offences then, denunciation could be: a governing consideration in respect
of the most serious offences (e.g., homicide}; a consideration which needs to
be balanced or at least considered along with other principles such as
rehabilitation and public protection in cases involving other heinous offences
{e.g., aggravated sexual assault); and a subordinate consideration in respect
of less serious (e.g., non-violent) offences. Again, however, some would
argue that these factors should have no application in the youth justice
system.

Proportionality is a principle that can apply regardless of the nature of the
offence: this principle not only ensures that a sentence adequately reflects
the gravity of the offence but also, especially in respect of young offenders,
requires that a sentence not be disproportionately excessive. The principle of
limited accountability of young persons is, it could be argued, partly derived
from the principle of proportionality. That is, the sentences imposed on
young persons should be mitigated due to their immaturity and consequent
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diminished degree of responsibility for the offence. The social policy
question is the degree to which the other half of the proportionality equation
- the gravity of the offence - should apply as a factor in determining
sentences/transfer for young persons.

It is typically argued that transfer should only be necessary in very
exceptional cases for public protection purposes because the youth system
offers a much greater degree of rehabilitative services, which are also more
age appropriate, than the adult system. Rehabilitation, it is argued, better
protects society in the long run; therefore, transfer should only be employed
in rare cases. There is considerable justification to these arguments. Youth
correctional programs are typically more richly staffed and programmed than
are adult correctional programs.''* Moreover, empirical research on the
effectiveness of rehabilitative interventions indicates that well-delivered
programs directed to the factors associated with offending behaviour can
reduce recidivism rates. What this suggests is that transfer, and longer
custodial sentences, can be avoided in most cases, including cases involving
serious offenders.

Empirical research does not, however, indicate that rehabilitative
interventions eliminate recidivism but rather only that they can reduce
{aggregate) recidivism rates. Further, research on the effectiveness of
rehabilitative interventions with serious violent young offenders is very
sparse.

To some extent, the provision of effective rehabilitative resources is
connected to the question of whether incapacitative measures need to be
imposed. If rehabilitative interventions are demonstrably effective, then the .
need to rely on measures involving long term incapacitation and restraint is
consequently diminished. It would be naive to suggest that all that is needed
is more and better rehabilitative resources: there are, and undoubtedly
always will be, some serious young offenders who are unresponsive or not
amenable to treatment, no matter how intensive and sophisticated
rehabilitative resources are. A blind faith in the effectiveness of rehabilitation
in every case is not justified by the empirical evidence. Rehabilitation is a
means of achieving the goal of protecting the public. Where rehabilitation
cannot be realistically achieved in an individual case and the young person is
assessed as presenting a serious risk of harm to others, then longer term

"“There are soms exceptions to this, For example, Regional Psychiatric Centre programs operated by
Correctional Services Canada can offer staffing and program resources which match or exceed the resources
available in several youth correctional systems (bearing in mind that these adult programs are less age
appropriate). '
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incapacitation and restraint becomes the necessary means of achieving the
utilitarian goal of public protection.

The “suitability” of a young offender for placement in a youth custody facility
could also be a rationale for transfer. In this regard, there are a small number
of young offenders who: are very mature and criminally sophisticated; refuse
to engage in rehabilitative programs within youth custody or have exhausted
available programs; pose a very high risk of escape; are dangerous or abusive
to others in youth custody; are exceptionally and persistently disruptive; or
who, because of one or more of these characteristics, have detrimental
effects on other young persons in custody. Keeping these young offenders
in the youth custody system does not serve the public interest nor the
interests of other young offenders in custody. There is a capacity to place,
by way of an application under section 24.5 YOA, young offenders who are
eighteen years or older in adult provincial correctional facilities. There is,
however, no similar capacity to place very difficult youth who are under
eighteen years of age in adult correctional facilities.''® While such young
offenders could be candidates for transfer, an alternate approach, discussed
later in this chapter is to consider this a placement issue rather one related to
transfer to adult court.’®

How the considerations of public protection (incapacitation and restraint),
rehabilitation, diminished accountability, proportionality and denunciation
should apply to serious young offenders cannot be resolved by scientific or
legal argument. Protection of the public is a utilitarian goal which can be
accomplished by rehabilitation or, in exceptional cases, longer term
incapacitation and restraint. In contrast, denunciation and proportionality are
more symbolic aspects of the justice system. No one questions the principle
of public protection. What is at issue is whether, and the degree to which,
the principles of denunciation and proportionality should apply to serious
young offenders. Ultimately, the "answer” will turn on what weight is given

"*After disposition. There is a limited capacity to place a detained person under eightsen in an adult

remand facility by way of subsection 7{4} YOA.

""®Another way of characterizing this population is young peopte who are not “suitable” to receive {or

continue to receive) the benefits of the youth justice system because they have exhausted availabie rescurces,
are not amenable to treatment, have detrimental effects on other young parsons in custody, and so on. [f this
population is addressed by transfer, instead of by way of placemsnt, the purposes and grounds for transfer - as
wall as the types of youth transferred - can change considerably. For example, the avaitability and suitability of
resources in the youth and adult systems, as well az the personal charactetistics of the youth (e.g. maturity,
amenability} would tend to assume greater importance. Moreover, it could be expected that there would be a
greater likelihood of transferring non-violent offenders, such as chronic property offenders, who would not
necessarily receive lengthy adult sentences because a primary consideration would be the suitability of the
young person rather than available sentence lengths in the respective systems.
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to different social values.

In summary, transfer to adult court is principally {but not exclusively} a
sentencing decision to determine whether the longer sentences available in
the adult system are required or should be considered. Key considerations in
deciding whether a longer sentence/disposition should be imposed on a
young offender who has committed a serious offence could include:
incapacitation and restraint where there is a significant risk of subsequent
commission of a serious offence; where a lengthy period of rehabilitation is
required to avoid the subsequent commission of a serious offence;
denunciation of heinous offences; and the imposition of a penalty that is
proportionate to the gravity of the offence and the degree of responsibility of
the offender. An additional consideration in respect of transfer could be, in
the case of very serious offences, accountability within a {fully) public forum
(see chapter 9).

Transfer is not the only means by which these objectives can be
accomplished. Proportionality, denunciation and public protection are directly
related to available disposition length. To the extent that the available
disposition length is adequate to accomplish these objectives, then transfer is
unnecessary. For example, the longer sentences available to the youth
courts for first and second degree murder (Bill C-37)} provide for longer
perieds of incapacitation and restraint and a greater degree of denunciation.
Therefore, the issue, in part, is one of strategic direction: whether these
objectives can and should be accomplished within the youth justice system
or by way of transfer to adult court, bearing in mind that there is not a clear
line of demarcation at which it can be said that a maximum available
disposition of X length is not “suitable” for the youth system and anything .-
that is required beyond that length necessarily becomes a matter to be dealt
with in the adult system.

8.6.7 Strategic Directions

When Bill C-61 was before Parliament in 1882, the provisions for transfer to
adult court were repeatedly described as a "safety valve". The analogy is
apt: very serious young offenders place considerable pressures on the youth
justice system to respond in an appropriate and effective manner. Indeed, it
could be said that the very credibility of the youth justice system largely
rests on how well it responds - and is seen to respond - to these pressures.
One way to relieve this pressure is to employ a safety valve like transfer.
Another way is to absorb the pressure by increasing the capacity of the
youth justice system to respond.
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If it is accepted that longer available sentence lengths are required in a
relatively small number of cases to facilitate objectives such as greater
incapacitation/restraint and denunciation, then one means of accomplishing
this is by increasing the lengths of dispositions available under the Act,
rather than relying on transfer. This approach is, in part, reflected in Bill C-
37 and the attendant increase in available disposition lengths for first and
second degree murder, which, it is argued, better reflect the gravity of the
offence while preserving the goal of rehabilitation, the principle of limited
accountability and an individualized sentencing framework. It is possible to
build on this approach by extending the avaitable youth court disposition
lengths for other serious violent offences such as manslaughter, attempt
murder, and aggravated sexual assault and to provide for a kind of "second
tier" of longer dispositional options for especially aggravating and brutal
circumstances. The Canadian Sentencing Commission recommended
establishing provisions for "enhanced sentences”, wherein a Crown Attorney
could, subject to specified criteria, seek a longer penalty in a narrow range of
cases involving especially aggravating circumstances. Such an approach
could be adapted to young offender dispositions. As well, publication of
identity could be allowed in exceptional cases, thereby allowing for full public
scrutiny of the most serious cases. By doing all this (or similar measures)},
the youth justice system would have a greater capacity to deal with all but
the rarest of cases, thereby almost eliminating the need for transfer.

The alternative approach is the traditional reliance on transfer as a safety
valve. Some would argue that a key problem with the approach taken to
murder and transfer in Bill C-37 is that both of these strategic directions are
adopted: on the one hand, the available lengths of youth court dispositions
for murder are increased (i.e., expanded capacity) while, on the other hand, a
reverse onus vis-a-vis transfer is established when a sixteen or seventeen
year old is charged with murder or other specified serious violent offences
(albeit with no change in the transfer test). Therefore, the new youth court
penalties for murder and the presumptive transfer provisions is seen by some
as philosophically and strategically inconsistent. In their practical application,
the possible outcomes are uncertainty and inconsistent treatment. For
example, the reverse onus applicable to sixteen and seventeen year olds in -
murder cases may tend to “push” the court more in the direction of favouring
transfer. Conversely, the availability of longer youth court dispositions for
murder may - given the greater capacity to protect, rehabilitate, and
denounce - “pull” the court in the direction of retention of the young person
in the youth court system.

Expanding the capacity of the youth justice system and thereby further
limiting the reliance on transfer would, some would argue, provide for a more
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autonomous and separate youth court system. It would no longer be a
"junior” court in that it would be much less dependent on the adult court to
address the most serious cases. The youth court would be able to mete out
appropriate sanctions for the most serious cases, while at the same time
preserving the traditional juvenile justice principles of mitigated accountability
of young persons and rehabilitative treatment.

Others would argue that expanding the capacity of the youth justice system
to respond to the most serious offenders does not lead to a more
autonomous youth court, but rather to a compromised system that is still
dependent upon adult criminal justice features. In order to expand its
capacity, the youth system would have to absorb elements of the adult
system - such as longer sentences and publication - thereby forming a kind of
hybridized and less distinct youth court system. This accommodation
process has, some critics have noted, been reflected in the history of
amendments to the YOA, especially in respect of progressively increasing
lengths of dispositions''?. One of the key problems associated with this
approach is that the new elements which are imported from the adult system
may inadvertently impact other young persons for whom the changes were
not intended. For example, increasing dispositional lengths for certain
offences may increase the sentencing "tariff" for other offences.

It is likely that few of the young persons who are committed to lengthy
periods of custody in youth court will remain within youth corrsctional
systems over the long-term. The ten and seven year dispositions available
for first and second degree murder will mean, after taking into account the
lengthy court processing times before disposition is imposed, that these
young persons could remain in the youth correctional system until their mid-
to late twenties.''® In practice, these young persons will likely "grow out"

""In its first iteration in 1982, 8ill C-81 proposed a maximum youth custody disposition of two vears
burt, in response to concerns about the assumed inadequacy of this disposition to address more mature and
serious offenders, the maximum was increased to three years at Third Reading. Bill C-12 subsequently
increased the maximum available youth court disposition length for murder in 1992, as did Bill C-37 in 1995.

"*To illustrate, a study by the Department of Justice of young persons charged with serious violent
offences found that, at the time of being committed to custody, 20 percent were 18 years or clder and a
further 34 percant were seventaen. In the context of murder cases, howevar, this does not take into account
the additional processing time brought about by the intreduction of preliminary hearings and jury trials in
murder cases. This same study found that, of those transferred for murder, 72 percent were sevanteen or
ofder, but this does not take into account the processing time required for review of the transfer decision or
trial and sentence. (Lee and Leonard, 1995).

it shoutd be noted, however, that the new dispositions for first and second degres murder involve
maximum periods of six and four years custady respactively {subject to an application for continuation of
custody under 8.26.1 YOA). As well, the actual time spent in custody can be affected by annual reviews of
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of youth correctional systems and many will probably be transferred, via
applications under 5.24.5 YQA, to complete their dispositions in provincial
adult correctional centres.''® If so, the implicit assumption that these young
persons will benefit from long-term rehabilitative measures in youth
correctional systems is questionable. Some are of the view that the
movement of {now adult) persons to adult correctional centres because they
are no longer age appropriate for youth correctional systems seems to be a
reasonable thing to do in light of the potential “contamination” and abuse of
other youth and the infeasibility of adjusting youth custody programs to
accommodate an older population serving lengthy terms.

Concerns about "contamination" are a consistent theme across several
juvenile justice issues. For example, one argument advanced against
proposals to prosecute children under twelve is that they may be exposed to
and detrimentally influenced by older and more criminally sophisticated young
offenders. Similarly, custody imposed on young persons should be avoided
for the same reasons and transfer to adult court should be avoided bacause it
potentially exposes immature young persons to criminally sophisticated
adults in prisons. Contamination can also occur if very serious young
offenders are not transferred and, instead, subjected to lengthy youth court
dispositions. If they are retained in youth correctional systems, mature over
time, and build up in numbers, the result is increasing numbers of (now adult) .
very serious offenders potentially exacting detrimental influences on Younger,
less serious offenders in custody.'?®

The vast majority of youth court custodial dispositions are relatively short.
Youth correctional systems are geared to the administration of short to
medium length custodial dispositions. Few, if any, youth correctional
systems have the capacity to provide the long-term rehabilitative programs
implicitly contemplated by the increased dispositional lengths for murder in
Bill C-37. Nor would it be feasible in most, if not all, jurisdictions to develop
specialized programs to retain these offenders in youth custody systems,
given their eventual maturity and consequently different program needs,
relatively small numbers, and the need to separate youth correctional

the disposition and the prospect of release on conditional supervision.

"'*Section 24.5 YQA only permits placement of a young person is who eighteen years or more, on
specified grounds, in a provincial aduit correctional centre. However, these centres are generally gearad to the
administration of short-term jail sentences and are generally ill-equipped to provide long term programming for
very serious offenders.

12This may conflict with the intent of international instruments requiring the separation of young
. persons under the age of eighteen from older offenders.
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populations in different ways.'?!

In contrast to the problems posed in accommeodating long term dispositions
in youth custody systems, the use of transfer raises the spectre of immature
young offenders under eighteen being placed in adult correctional facilities.
This rarely occurs in practice. Nonetheless, adult correctional facilities do
not have dedicated programs for the small number of transferred young
persons who are placed in those facilities.

The increase in dispositional lengths for murder introduce a further element
of complexity into an already complex legal process by introducing
preliminary hearings and jury trials into the youth system and requiring the
establishment of, in effect, a “two-tiered” court system for youth. This will
probably lengthen an already long youth court process in these cases, as well
as increase court costs. On the other hand, an increased use of transfer
produces the same result of preliminary hearings and jury trials, except this
occurs in the adult system rather than the youth system.

Transfer to adult court has disadvantages. As suggested by the statistics
discussed earlier, many transfers involve non-violent offences.'?* Moreover,
it can be argued that the existence of a safety valve relieves the very
pressure that should be brought to bear on youth correctiona! systems to
develop the necessary rehabilitative resources that might better address the
needs of these serious young offenders.'®® Transfer removes young people
from a sentencing regime designed exclusively for young persons - with
express statutory recognition of their limited accountability and
developmental needs - and transplants them into a sentencing regime
primarily designed for adults (albeit with mitigated parole ineligibility periods
for murder}, with the loss of the attendant benefits of a ban on the public
identification of the young person (and family) and a statutory right to annual
reviews of dispositions.

2¢gr example: remand and sentsnced, cpen and secure custody, male and female, protective
custody, treatment needs, as well as maturity and sophistication,

122Rearing in mind that applications by young persons themselves, cases involving persons appesring in
both youth and adult court, some historical cases and some misreported data may account for some of these
non-violent offences. See B.6.3.

123Conversely, it could be argued that adult correctional systems should develop age appropriats
programs for young adult and transferred young offenders. Earlier in this chapter, we recommended studies to
determine whether it is feasible to establish specialized comrectional programs for tha treatment of violent
offenders who are in late adolescence by drawing upon and combining populations from the youth, aduit
provincial and federal correctional systems.
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Essentially, this issue boils down to whether the youth justice system should
accommodate very serious young offenders by expanding its capacity and
importing elements of the adult system, or whether there should be a safety
valve and the export of youth justice considerations to the adult system once
a transfer is effected. Youth justice considerations are, to some extent,
already exported to the adult system in transfer cases: there is mitigated
sentencing'?4, the capacity for the court to place a transferred young person
in a youth custody setting for a portion of the adult sentence, and
continuation of the special safeguards for young persons respecting
statement evidence. Given this, the adult system operates, in part, as an
extension of the juvenile justice system in transfer cases. Put another way,
transfer does not necessarily mean that a young person will lose all of the
benefits of consideration of immaturity at the time of the offence. It is
usually assumed that transfer is a "bad" thing to impose on a young person;
the continued application of some of these benefits to transferred young
persons questions this assumption.

8.6.8 Options

While there are considerable differences in approach, and some differences in
the degree to which transfer to adult court would be permitted, all of the
options set out below assume that the youth court is the most appropriate
forum for sentencing the vast majority of young offenders, i.e., that transfer
to adult court should remain an exceptional procedure. In all options,
transfer is seen as a necessary mechanism to address cases where the
protection of the public from dangerous young persons requires the longer
term incapacitation and restraint available in the adult system. The primary
differences are not about whether the safety valve of transfer should be
available, but rather about what criteria and considerations should be taken
into account in transfer decisions, especially in regard to the applicability of
considerations such as the symbolic justice principles of denunciation and
proportionality to serious violent offences committed by young persons.
Another key difference turns on the desirability of having longer term
dispositions available in the youth justice system, as opposed to longer
sentences being accessed by way of transfer. Decisions about these
considerations affect the degree to which transfer will be relied upon.

The first option discusses the status quo (as per Bill C-37), with the

'**For example, there are much less savere parofe ineligibility pericds in cases of murder. As well,
youthfulness and immaturity are case iaw considerations which often lead to mitigated sentances in other
cases, although immaturity is not statutorily set out as an express consideration in the sentencing of adults
fnor in Bill C-41}.
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following two options discussing possible changes to the same. The last
two options discuss more significant changes to the system. While the
specifics of these options are discussed, these should be viewed as
directions that could be taken. Advantages and disadvantages are identified,
bearing in mind that what is an advantage or disadvantage to some extent
depends upon one's perspective on these issues.

Option 1: Status Quo
The status quo involves the retention of the following key provisions:

o the current test for transfer; i.e., the objectives of rehabilitation and
protection of the public and, where these objectives cannot be
reconciled, the paramountcy of protection of the public;

o “mandatory” transfer hearings and a reverse onus in cases involving
sixteen and seventeen year olds charged with murder, manslaughter,
attempt murder or aggravated sexual assault;

o) ten and seven year maximum youth court penalties for first and
second degree murder respectively; and

o the capacity for adult courts to place transferred young persens in
youth custody, where required, and life imprisonment with mitigated
periods of parole ineligibility for transferred young persons convicted in
adult court of first or second degree murder.

The “status quo” {and other options) could be combined with other proposals
in this report, such as conferencing and a post-adjudicative transfer process.

The status quo is based on the premise that the vast majority of young
persons, including those who have engaged in very serious criminal
behaviour, can and should be dealt with in the youth justice system, which
has the capacity to hold them accountable in effective ways and which holds
out a better promise of preventing re-offending. The present system
recognizes, however, that some exceptional cases cannot be dealt within the
youth system because the best evidence suggests that protection of the
public, in the context of dangerousness, requires longer sentences available
in the adult justice system.

The advantages and considerations that apply to the status gquo include:

(o] The ten and seven year youth court penalties allow for a greater
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degree of public protection (incapacitation/restraint), denunciation and
imposition of a sanction proportionate to the gravity of the offence in
cases where transfer is unavailable (i.e., under fourteen years), or
where the youth court orders the case to be proceeded against in
youth court. There is the flexibility to keep a young person beyond the
maximum custodial portion of the disposition if there is a proven risk
of serious harm to others and a capacity to re-incarcerate in the event
of a breach of conditional supervision, thereby enhancing public
safety. There is also the flexibility to mitigate the disposition through
annual reviews, thereby avoiding the potentially harmful effects of
prolonged custody.

This is possibly the least disruptive option in the short term insofar as
there is an established body of case law respecting the (1992) test for
transfer, which has not been changed. While differences in the
interpretation of this test have emerged from different appellate
courts, thereby leading to some inconsistencies in the treatment of
cases between jurisdictions, this will likely be eventually resolved by a
case being brought before the Supreme Court of Canada. {Bearing in
mind that this could take several years and Bill C-37 amendments
could possibly affect the interpretation of the test.)

Notwithstanding the problems that may be posed to youth chtody
systems by older adolescents serving long term youth court
dispositions for murder (e.g., age appropriateness, contamination}, this
is less of a concern in respect of younger adolescents (e.g. under
fifteen) found guilty of murder in youth court. Moreover, concerns
about the placement of these adolescents are recognized and can be
resolved by changes to the placement provisions of the Act.

The ten and seven year youth court dispositions available for murder,
and changes to the transfer provisions, could assist in restoring public
confidence in the youth justice system. The impact of these changes
will be communicated to the public through their application. Since

~ the degree of public confidence in the Act has some influence on
considerations to change legislation, further changes should not be
made until the effects on public confidence are known.

While the current regime acknowledges that adult sentences may be
required for some youth, longer youth court dispositions for murder
avoid the potential ill effects of the mandatory life sentence and less
flexible regime for young persons convicted in the adult system,
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o] The “mandatory” hearings and reverse onus applicable to sixteen and
seventeen year olds charged with certain enumerated offences will
provide for greater consistency of treatment across jurisdictions, at
least in respect of ensuring that there is consideration of transfer in
these cases by the youth court and could possibly lead to more
consistent decision-making in these cases. Unnecessary costs and
delays can be avoided in the svent that the parties agree that the
matter should proceed in a particular forum {either youth or ordinary
court).

o The status quo retains a focus on the rehabilitation of young persons
in the broader context of the protection of the public, thereby allowing
for an individualized approach which takes into account the
circumstances and prospects of young persons within a regime
designed exclusively for young persons. As such, it least diverges

from the United Nations Convention on the Rights of the Child.

0 In light of the recent proclamation of Bill C-37, this option has not
been tried and evaluated. Criticisms of this option are, to some
extent, based on assumed disadvantages; it is not yet proven that
these disadvantages will be realized. Accordingly, the prudent course
would not be to change key provisions respecting serious offenders
again, but rather to closely monitor and evaluate the impact of the
1992 (C-12) and 1995 (C-37) changes vis-a-vis jurisprudence,
placement and programming issues, etc., then determining the need
for and direction of changes on the basis of more objective
information.

With respect to the last issue, concerning evaluation, the federal Department
of Justice intends to develop a research database to monitor the substantive
and procedural aspects of cases in which young persons are charged with
very serious offences and all cases in which transfer to aduit court is an
issue. All relevant cases from the passage of Bill C-12 {1992) onward would
be included, and data on key decisions at all levels of court would be
captured. Ultimately, each case would be followed to the completion of the
youth court disposition or ordinary court sentence.

" The initial steps in the project have been completed, but much work remains
that depends upon the availability of resources and the cooperation of
federal, provincial and territorial officials. The comprehensive database will
be an important tool for informing future policy development respecting
serious young offenders and transfer to ordinary court.
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The disadvantages and related considerations that apply to the status quo
include:

o

There are conflicting strategic directions embodied in the status quo,
i.e., longer youth court dispositions for murder militate against
transfer, whereas a reverse onus in the case of sixteen and seventeen
year olds charged with murder may increase the likelihood of transfer.
The possible consequence is further uncertainty and inconsistencies
between jurisdictions.

Lengthened youth court dispositions for murder will probably diminish
the likelihood of transfer being ordered for young persons accused of
murder who are under sixteen years of age. This may,
notwithstanding longer youth court dispositions for murder, erode
public confidence in the Act.

Because the transfer test is not changed, the “mandatory” transfer
hearings and reverse onus for enumerated offences may make little
difference to the results of transfer decisions. There will be more
transfer hearings - with attendant increases in cost, complexity and
length of the youth court process - but possibly no appreciable
difference in decision-making in these cases. .
The introduction of jury trials requires the establishment of a two-
tiered youth court system for youth, increasing the length and
complexity of the process. :

“Mandatory” transfer hearings for enumerated offences and longer

youth court dispositions increase costs to the youth justice system,
thereby diminishing the capacity to target resources to other social

objectives such as enhanced treatment programs or alternatives to

custody,

Youth custody systems could be adversely affected because: they do
not have suitable programs available to address such long term
dispositions; the costs of accommodation and developing programs;
and the placement of older offenders serving lengthy dispositions in
youth custody may detrimentally affect other young persons in
custody. '

Longer youth court dispositions for murder seem to implicitly assume
that these young people will be retained in youth custody systems and
therefore continue to receive the rehabilitative benefits of the same. It
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is likely, however, that many of these youth will eventually mature out
of youth custody systems and be transferred to provincial adult
correctional centres, which are also ill equipped to administer lengthy
dispositions.

o An age and charge-specific presumption of transfer is artificial and
potentially vulnerable to Charter challenges, and adds complexity to
the process.

o Longer youth court dispositions for murder may, it is argued,
unnecessarily increase the dispositional "tariff" for other offences or
lead to pressures to increase dispositiona! lengths for other offences.

Option 2:  Status Quo with Clarification of the Test/Modification
of Procedures

Some of the disadvantages of the status quo could be addressed by
amendments to the current provisions, in particular, the test for transfer and
the reverse onus for enumerated offences. (The placement of older
adolescents serving lengthy youth court dispositions for murder is discussed
later in this chapter.)

With respect to the test for transfer, there have been two divergent streams
of interpretation that have emerged from appellate courts and which have
contributed to some inconsistencies in the treatment of cases between
jurisdictions. These divergent interpretations turn on the meaning of the
words: “consider the interest of society, which includes the objectives of
affording protection to the public and rehabilitation of the young person ..."
At issue is whether the "interest of society” involves only the two objectives
of protection to society and rehabilitation or whether the use of the word
"includes” contemplates consideration of other objectives such as
denunciation, accountability within a public forum, and general deterrence.
The latter interpretation is more permissive of transfer.'2%

The former interpretation may, however, be bolstered by the Bill C-37
amendment to the Declaration of Principle - paragraph 3{1}(c.l) YOA - which
states:

"the protection of society, which is a primary objective of the criminal
law applicable to youth, is hest served by rehabilitation, wherever

1285aa Bala {1995} for 8 summary and discussion of the casa law.
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possibie, of young persons ..."

For those who would agree that there is merit to the court at least
considering ather objectives such as denunciation in transfer decisions, the
test for transfer could be clarified by stating that the "interest of society”:

o includes the "primary” objectives of protection to society and
rehabilitation, or

o) "includes but is not limited to" protection to society and rehabilitation.

Both of the variants of the test for transfer would clarify that objectives
other than only protection to society and rehabilitation could be considered
by the court in transfer decisions. The first option would, for example,
clearly indicate that these other considerations were subordinate to the
primary objectives. There could, however, still be uncertainty about how the
modified test would relate to the above-noted change in the Declaration of
Principle. The second option would not necessarily subordinate
considerations such as denunciation and accountability in a public forum to
the objectives of protection to society and rehabilitation. There is the
potential for more flexibility to this modified test, but also more uncertainty
as to how to apply and weigh these considerations in individual cases.

It could be argued that modification of the transfer test may be unnecessary
or premature. Given different interpretations of the test by appellate courts,
it is likely that a case will eventually be heard by the Supreme Court of
Canada, thereby resolving the matter one way or another. It is possible that
a case could be decided before completion of the lengthy legislative process
required to amend the Act. It might be preferable to wait for a case to be
decided by the Supreme Court of Canada because a review of that case
would provide better guidance as to precisely what amendment, if any, was
required. Moreover, if one of the objectives of this change is to ensure
greater consistency of interpretation and application of the test across
jurtsdictions, this objective could be accomplished by an amendment in the
opposite direction, i.e., clarifying the test so that objectives other than
rehabilitation and protection of the public are not considered in transfer
decisions. '

With respect to the reverse onus applicable to sixteen and seventeen year
olds charged with certain enumerated offences, the “mandatory” hearing and
reverse onus could be removed altogether or, alternatively, limited only to
murder and manslaughter. The latter would, in effect, "carve out” culpable
homicide as the most serious offences, which deserve special treatment (at
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least for sixteen and seventeen year olds). These changes would assume
that the reverse onus will not make appreciable differences in transfer
decisions and, therefore, avoids the complexity and costs associated with
“mandatory” hearings. The countervailing view is that the effect of the
reverse onus is not yet known and to repeat! it may well amount to giving up
a transfer advantage to the Crown in the most serious cases. If the
provisions for “mandatory” transfer hearings were repealed, the Crown
would likely apply for transfer in most of these serious cases in any event.
Moreover, these “mandatory” transfer hearings can be avoided, if the Crown
does not consider transfer to be in the public interest, by the Crown applying
to have the case proceeded against in youth court (assuming the young
person will not oppose the application),2®

Option 3: Status Quo with Some Increase jn Disposition Length

The changes brought about by Bill C-37 respecting serious young offenders
were not intended to be the “final word” on the matter, but rather as initial
and necessary steps that would be subject to more comprehensive review by
the House of Commons Committee on Justice and Legal Affairs and by this
Task Force. In this context, the increases in the maximum youth court
disposition lengths for first and second degree murder were principally
intended to facilitate rehabilitation and public protection by extending the
maximum available periods of custody and by allowing for fairly lengthy
periods of conditional supervision in the community. in the event of a
likelihood of serious harm to others, the conditional supervision period (or
portion thergof} can be continued as custody (s.26.1} or, if the young person
is released from custody, can be readily enforced in the event of an actual or
pending breach of a condition {s.26.3).

The enactment of longer youth court dispositions for murder beg the
question about whether there is a need to increase the maximum available
disposition length for other serious offences/offenders in the interest of
facilitating similar objectives, i.e., enhanced rehabilitation and public
protection. Some experts have suggested the three year maximum
disposition for serious offences {other than murder) is, in a narrow range of
cases, not sufficient to allow for the combination of custodial treatment and
community reintegration and control that is required to better protect the
public. This concern has, for example, been raised in the context of young

128/f the C-37 procedures ars retained, consideration could be given to clarifying some aspects of the
procedures, such as whare bail hearings are to be held, time limits yis-a-vig the young person making
application to have the case proceeded against in youth court, and so on,
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sex offenders where, in some cases, there may be a need for not only a fairly
lengthy period of custody but also a fairly lengthy period of close community
supervision and control employing community-based treatment and relapse
prevention approaches.

While sexual offences are an area of particular concern, there are other types
of cases involving serious harm to others where a lengthier disposition
involving a combination of custody and community supervision might be
necessary - for example, a case of aggravated assault where clinical
assessment indicates the need for a longer period of custodial and
community intervention to facilitate the treatment of deep-seated and
muitiple problems such as prior abuse, anger management, and substance
abuse.

Under the present dispositional structure, offences such as aggravated
assault and sexua! assault with a weapon can result in a maximum of two
years custody (because they are not “life” offences for adults) followed by
one year probation. In these cases, community supervision involving
probation is less enforceable and responsive than, for example, conditional
supervision. “Life” offences {for adults) such as aggravated sexual assault
carry a maximum of three years custody for young persons and, where that
maximum is imposed, potentially no community supervision following
custody (unless the young person is released early to conditional supervision
or probation via section 28 or 29 YQA). *

Given the above, one option is to retain the present provisions respecting
serious offenders (as amended by Bilt C-37), with the following change:

o an increase in the maximum available disposition to five years less a
day for specified serious violent and sexua! offences;

(o] the new maximum disposition would involve a combination of custody
and conditional supervision, the custodial portion of the disposition
being limited to a' maximum of three years;

o the conditional supervision portion of the disposition would be subject
to a hearing {upon application} for continuation of custody {s.26.3) and
the same enforcement procedures already set out in the Act.

In effect, this new disposition would amount to applying the former
disposition available for murder (Bill C-12) to specified serious violent and
sexual offences. Decisions would have to be made about which serious
offences would be eligible, bearing in mind that this would be limited to



330

serious offences against persons and could, for example, include
manslaughter, attempt murder, aggravated assault and all three levels of
sexual assault.

A 1995 study by the federal Department of Justice of young persons
charged with serious violent offences between 1986/87 and 1993/94 found
that substantial proportions young persons found guilty of these offences are
not committed to custedy and, of those committed to custody, the custodial
portion of the disposition was less than one year in many cases.'?’ Given
this, some would argue that there is no need to increase the maximum
available length of dispositions for serious violent offences because the
courts are not generally employing the currently available maximums. These
arguments misconstrue the nature of the proposal to increase maximum
dispositional lengths and the data. This same study found that some (albeit
few) of the young persons found guilty of serious violent offences did receive
the maximum available custodial disposition.'?® A potential increase in the
maximum available disposition for certain serious offences does not mean
that most young persons would require these maxima, but rather only that a
small proportion might. Increased lengths would accord the youth court the
flexibility to better address the wide range of circumstances of offences,
special needs and the degree of assessed risk that can arise in these cases.
In effect, it would be intended and expected that the new, longer
dispositions would only be employed infrequently in “higher end” cases
involving greater seriousness, risk to public safety and assessed need fot
longer intervention. Perhaps most importantly, there should not be a
precccupation with maximum periods of custody since a critical
consideration in this option is the maximum duration of disposition, which
involves both custody and conditiona! supervision in the community.

A complication with this proposal arises from the offence-based limitations

'2For example, of those found guilty of attempt murder, aggravated assault, and sexual assault with a
weapon, 83 percent, 54 percent and 63 percent were committed to custody, respectively, Of those
committed to custody for these offences, the lsngth of the custody committal was less than one year in,
respectively, 56 percent, 43 percent, and 72 parcent of tha custody cases. It should be noted that thess data
do not account for time spent in predispositional detention, nor fully account for aggregate sentances where
thers was more than one offence, {s.g., consecutive dispositicns). Nearly one-half of the casaes involved
dispositions for more than one offence. See Lee and Leonard (1995).

128Eor example, of those committed to custody for aggravated assault and sexual assault with a
weapon, an estimated two percent and fivé percent respectively received the maximum custody disposition
{Lee and Leonard, 1995).
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on the maximum period of custody set out in paragraph 20{1)(k) YOA and
how this would interact with the proposed new maximum youth court
disposition. Presently, a three year period of custody may only be imposed
{except for murder) where a young person is found guilty of an offence for
which an adult would be liable to imprisonment for life, which includes
offences such as manslaughter, attempt murder and aggravated sexual
assault. There are, however, several serious violent and sexual offences - for
example, sexual assault with a weapon, sexual assault, aggravated assault
and wounding with intent - that are not “life” offences for adults, and
therefore, are subject to a maximum youth court disposition of two years
custody. There are two ways to address this:

o} retain the present maxima of three years and two years custody,
respectively, for a scheduled list of “life” and “non-life” indictable
offences involving violence. Therefore, under a new five year less a
day disposition, a life offence such as aggravated sexua! assault could
attract a maximum disposition of three years custody and two years
less a day conditional supervision, whereas a non-life offence such as
sexual assault with a weapon would be subject to a maximum of two
years custody and three years less a day conditional supervision; or

0 amend paragraph 20{Ii{k) YOA so that the life/non-life criteria is
substituted by a three year custody period being able to be imposed
where the young person is found guilty of a scheduled indictable
offence involving violence for which an adult would be liable to
imprisonment of ten years or more. If so, a wider range of serious
violent and sexual offences - including, for example, aggravated
assault, sexual assault with a weapon, and sexual assault - would be )
subject to a maximum of three years custody and two years less a day
conditional supervision.

In either case, a scheduled list of eligible violent offences would be required
in order to avoid, for example, increasing the maximum disposition length for
breaking and entering of a private dwelling house, which is a life offence for
adults, or of theft over $5000, which (on indictment) carries a maximum of
ten years for an adult.

The first choice would present fewer complications for youth correctional
systems vis-a-vis programming, placement, and costs. in effect, there would
be no direct increase in the maximum duration of custody, with the potential
increase in custody being limited to the unusual circumstance of continuation
of custody (s.26.1) or a suspension {s.26.3) or court review {s.26.8) of a
conditional supervision order.
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Since this option would retain all the features of the status quo, except for
the increase in the maximum available disposition for specified offences, it
would retain the advantages and disadvantages of the status quo (Option 1)
discussed earlier. The additional advantages of this option include:

0 the youth courts would have greater fiexibility to impose dispositions
that are commensurate with assessed need and risk in a wider range
of “higher end” serious violent and sexual offences, within a system
designed for youth and which address the special needs and interests
of young persons.

o assuming there is no increase in the maximum duration of custody, the
increase in the dispositional maximum is principally community-based
{conditional supervision}. This will likely result in minimal impacts on
youth custody systems vis-a-vis programming, placement, and costs:
the implications for youth custody systems would be limited to
unusual circumstances of continuation of custody (s.26.1) or
suspension/court review of conditional supervision orders.

o the availability of conditional supervision, which is more readily
enforceable than probation, and of a lengthier period of community
supervision to facilitate community re-integration and public safety.

(s potential avoidance of transfer to adult court in some cases.
o potentially promotes public confidence in the youth justice system.
The additional disadvantages of this option include:

o potential increase in the dispositional “tariff” for the “lower end” cases
among the specified offences and for other offences.

o assuming manslaughter, attempt murder and aggravated sexual assault
would be included in the scheduled list - offences for which sixteen
and seventeen year olds are subject to “mandatory” transfer hearings
and a reverse onus - potential aggravation, in the view of some, of
conflicting strategic directions, i.e. ,increasing disposition lengths for
these offences may militate against transfer, whereas a reverse onus
may increase the likelihood of transfer.

o potentially increased programming and placement concerns regarding
serious older offenders, especially because (unlike probation) a
suspension/court review of a conditional supervision order results in a
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young person who is eighteen or older being brought before the youth
court and youth custody being imposed.'2°

o additional costs to youth correctional systems to administer longer
dispositions and additional! prosecution, court and legal aid/court-
appointed counsel costs for section 26.1 (continuation of custody)
hearings and related conditional supervision proceedings.

Option 4: Enhanced Capacity Model

An “enhanced capacity model” refers to the strategic direction {discussed
earlier) wherein the youth justice system expands its capacity to address the
most serious offences or most dangerous and/or persistent young offenders.
Transfer as a “safety valve” is extremely restricted as a mechanism for
dealing with the most severe cases. The enhanced capacity of the system is
twofold: longer dispositions would become available for offenders who
commit offences eligible for an “exceptional” disposition regime; a second
aspect of the scheme is to provide a mechanism for review and graduated
release into the community.

It is important to emphasize the philosophical underpinnings of the scheme:
the principles of the YOA ought not be lost simply because the young person
has committed a very serious offence and/or has committed an offence
involving serious violence and clinical assessments indicate a high degree of
continuing dangerousness. It is recognized, however, that the mechanism to
deal with these persons must differ significantly from that which is used in
relation to most young offenders. The philosophy of the Act, as interpreted
by the Supreme Court of Canada in R.v. M.(J,.J.}(1993), emphasizes
rehabilitation as a primary principle in sentencing young persons. The
rehabilitative interests of the young person subject to an exceptional
disposition are still to be accommodated. They are addressed, however, in
the context of parameters of sentencing which are set largely in relation to
the seriousness of the offence and the culpability of the offender. The
continuing dangerousness of the offender is also to be addressed within
these parameters. It is not contemplated that dispositions for serious

%A young person who breaches a youth court probation order after attaining the age of eighteen
commits a criminal offence as an adult and, accordingly, is brought before the adult court and is subject to
imprisonment as an adult. In contrast, a breach of a conditional supervision order does not constitute a new
offence, but rather can trigger a review of the order by the youth court (s.26.8), at which time the youth court
can order continuation of the suspension of conditional supervision, i.e, order youth custody. Given that about
three-quarters of young persons are sixteen years or older at the time of disposition for serious violent offences
{Lee and Leonard, 1995}, it is likely that most young persons subject to longer periods of conditional '
supervision would be eighteen or older during the conditional supervigion period.
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offences would be inflated beyond that which was proportionate simply to
contain a young person who is at high risk of violent reoffending.

As a means of illustrating the concept, an exceptional disposition model
might include the following features.

0 The transfer provisions of the current Act would be severely limited,
applying only in circumstances where a dangerous offender application
under the Criminal Code is warranted.

0 The Crown would be required to give pretrial notice to a young person
that it would be seeking an application for an exceptional disposition
upon a finding of guilt.

o Upon application for an exceptional disposition (or upon a finding of
guilt for a qualifying offence in the longer maxima scheme), the court
would be required to order a case conference and adjourn the case:

(i} a case conference would be held whereby an officer of the court
{e.g. youth worker) would be required to gather evidence from a
wide variety of sources such as the offender’s family,
psychologists, psychiatrists who had treated the offender,
school and community officials, employers, etc.;

i) the case conference could involve a meeting of some or many of
these individuals to formulate a list of concerns, as well as
recommendations in respact of disposition;

{iii)  at the disposition hearing, the results of the case conference
would be the subject of examination and cross-examination;

(ivi  the youth court judge would be required to consider, but would
not be required to follow, the results of the case conference.

e] the normat maxima for dispositions for serious offences set out in the
Act, as amended by Bill C-37, would be retained:

o ten years for first degree murder {six years custody plus four
years conditional supervision);

o seven years for second degree murder {four years custody plus
three years conditional supervision};

o three years for an offence that an adult would be liable to life

imprisonment {e.g. manslaughter); and
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) two years for other indictable offences {e.g. aggravated
assault);
o) the enhanced maximum dispositions that could be imposed would,

subject to satisfying the youth court that an enhanced disposition is
required, be fifty percent greater than the normal maxima:

o fifteen years for first degree murder (nine years custody plus six
years conditional supervision);

o ten and one-half years for second degree murder (six years
custody plus four and one-half years conditional supervision};

0 four and one-half years for an offence that an adult would be
liable to life imprisonment; and

o three years for other indictable offences.

o for both the normal and enhanced maximum dispositions for first and

second degree murder, the current provisions respecting extension of
custody into the conditional supervision period (s.26.1) would apply.

It should be emphasized that the enhanced maximum dispositions described
above are only selected to illustrate the concept. The suggested scheme is
not the only viable structure; further study would be required.

The concept of an exceptional sentence was developed by the Canadian
Sentencing Commission both as an alternative to indeterminate sentencing
and to address the most heinous instances of a “serious personal injury
offence”, described below. It is important to stress at the outset that the
scheme devised by the Commission related to adult, as opposed to young
offenders. The Commission recommended that.in respect of a restricted
number of the most serious offences, the maximum sentence should be
subject to an enhancement of up to fifty percent. The penalty scheme to
which the exceptional sentence would be applied was one which prescribed
a maximum sentence of twelve years for the most serious offences, except
murder and high treason {which would remain subject to a life sentence).
Examples of offences that the Commission recommended for a twelve year
maximum were attempted murder, manslaughter, aggravated sexual assauit,
and criminal negligence causing death. Offences recommended to carry a
maximum sentence of nine years would also be eligible for the exceptional
sentence. Examples of offences of this nature were robbery, extortion,
arson, aggravated assault, sexual assault with a weapon or causing bodily
harm. Offences subject to lower maxima would not be eligible for the
exceptional sentence.
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In the regime proposed by the Sentencing Commission, the exceptional
sentence had three main features: remission did not apply to a sentence
which was subject to an enhancement; the offender was entitled to review
of the sentence at the commencement of the enhanced period (e.g. at twelve
years if the enhanced portion of the sentence was three years for a total of
fifteen years}; and the dangerous offender provisions of the Criminal Code
would be repealed.

For young offenders, an exceptional disposition would be imposed in one of
two situations:

0 where the circumstances of the offence are especially brutal; or

o the offence forms a part of a pattern of repetitive behaviour by the
young person involving serious acts of personal violence or the
offender has committed one of the qualifying offences and the court is
satisfied that the young person represents a continuing danger to
society.

In the latter situation, a young offender would not be held in custody beyond
a period of time proportionate to the seriousness of the offence or to the
young person’s culpability. [t is not intended that the enhanced maxima
would be used as a substitute for dangerous offender proceedings.

As noted above, the exceptional sentence scheme recommended by the
Canadian Sentencing Commission applied only to “serious personal injury
offences”, defined as an offence involving the use or attempted use of
violence against another person, or conduct endangering or likely to endanger-
the life or safety of another person. An exceptional sentence could only be
imposed in respect of a serious personal injury offence which carried a
maximum sentence of either twelve years or nine years and which met one

of two additional, alternative criteria:

o the offence was of such a brutal nature as to competl the conclusion
that the offender constitutes a threat to the life or safety or physical
weli-being of other persons; or

0 the offence formed a pattern of serious repetitive behaviour by the
offender showing a failure to restrain his/her behaviour and a wanton
and reckless disregard for the lives, safety or physical well-being of
others. '

The Commission characterized these criteria as “primarily offence-oriented”
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rather than focused on predictions of future behaviour.

The criteria of the exceptional sentence scheme, as proposed by the
Canadian Sentencing Commission, reflect criteria very similar to those found
in the dangerous offender provisions of the Criminal Code. This is not
surprising, given that they were intended to replace these provisions and to
address predictive assessments of dangerousness in the context of
sentencing decisions,

Formulating criteria for the imposition of exceptional sentences involves
consideration of the goals of exceptional sentencing. In this regard, the
following questions are relevant: Is the exceptional sentence intended
primarily to provide additional lengths of time to accommodate offenders
assessed to be at risk of committing future violent offences? [f so, is the
goal to incapacitate them for the entire period of their continuing
dangerousness? Arguably, to adopt this goal would be to usurp the function
of the dangerous offender provisions. In this mode! for young offenders,
however, transfer to adult court would continue to be available for those
offenders for whom a dangerous offender application would be sought in
adult court.

Given this, it would seem that it would be most appropriate to provide longer
sentences in one of two situations: where the offence contained aggravating
circumstances of such a nature that a proportionate sentence could not be
imposed by reference to the “regular” maximum available. Predictions of
future dangerousness would play a marginal, rather than a major role in these
assessments.

The concept of dangerousness or high risk of serious future offending might
be accommodated, to a somewhat greater degree, by adding a second
criterion which used the concept of “repetitive behaviour” to establish a
present risk of future offending. In discussion of the merits of this option, it
would be advisable to examine the research which considers the accuracy of
predictive assessments. In this regard, a prior record for similar offences
could be used either to “aggravate” disposition or to indicate a risk of future
dangerousness which could not be accommodated by use of the “regular”
maximum,

The criterion which is most faithful to the concept of proportionality (i.e.,
dispositions which reflect the gravity of the offence and the culpability of the
offender) is that which permits the imposition of exceptional dispositions
only for offences involving serious personal violence or the risk of violence
where aggravating circumstances of the offence or of the offender are such



338

that a proportionate disposition cannot be imposed within the reguiar
maximum available. A test of this nature would embrace a very limited
concept of future dangerousness. The dangerous offender provisions would
be available to deal with those offenders who were at high risk of future
serious offending. (It should be noted that the criteria proposed by the
Canadian Sentencing Commission are actually more narrow than those which
govern dangerous offender applications in the Criminal Code).

It should be remembered that in the exceptional disposition scheme, the
length of a disposition is determined primarily in relation to offence
seriousness. The rehabilitative needs {and/or dangerousness) of the offender
determine the speed with which the young person will be cascaded into the
community.

In view of the principle of mitigated accountability in 5.3 of the YOA, and in
view also of the smaller number of young persons under the age of sixteen
who commit serious acts of violence, the policy position could be pursued of
restricting application of the exceptional disposition to persons who
committed their offences over a certain age, e.g. persons fourteen years of
age and older, or sixteen years of age and over.

As noted above, an enhanced disposition could be subject to the current
review and conditional supervision regime, or to one specially designed to
deal with serious young offenders {e.g. the test and criteria for consideration
might be different - the onus would be on the offender to show that public
protection would not be jeopardized by the offender being subject to a less
intrusive measure).

Treatment would be recognized as an important component of the
disposition; treatment resources might be provided through targeted cost-
sharing agreements {if cost-sharing issues are resolved).

Young persons subject to an exceptiona! disposition would be placed in
accordance with the current placement principles in the Act. For example, it
would be possible to place a young person in a youth facility until age
eighteen or twenty and to provide for placement in an adult facility after this
point. Some would argue that in this respect the exceptional disposition is a
fiction because it implies that youth are retained in the youth system for the
duration of their disposition. A counter-argument, however, is that
placement issues are commeon to both an exceptional disposition and a
transfer regime and must be considered independently of which of these two
regimes is adopted.
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The advantages and considerations that apply to this model include:

o

as compared to increasing the maximum length of dispositions, the
exceptional disposition is a means of maximizing fiexibility of
sentencing in respect of the most serious offences and offenders
without necessarily signalling an overall increase in the sentencing
“tariff”.

the requirement for an application to seek an exceptional disposition
would reduce pressures to increase maxima for the more serious
offences in youth court. Costs and procedural complications in
respect of jury trials would be controtied through maintaining maxima
at less than five years {except for murder). In the option described
above, first and second degree murder are the only offences that
would be eligible for jury trials.

the exceptional disposition remains a youth court disposition and,
therefore, maintains its ability to respond to the needs and
circumstances of youth involved in crime. Although the disposition
would be longer, it would remain distinctive through the continuing
application of, for example, the review provisions and conditional
supervision.

treatment is an integral part of the disposition. Graduated release
would be tied to progress in treatment such that the onus would be on
the offender to demonstrate lack of continuing risk to the public.

provision for conditional release in suitable cases by way of court
review provides for restraint to ensure public protection without
incurring the costs of continued incarceration.

longer dispositions would be available to better satisfy the
requirements of proportionality (and denunciation, where appropriate)
without violating -opportunities to address the young person’s
rehabilitative needs. This advantage is especially important in respect
of attemptmg to rehabllltate and control sex offenders.

resolves the conflicting strategic directions inherent in Bill C-37, (i.e.,
the conflicting directions of longer youth court dispositions combined
with a reverse onus transfer for murder).

The disadvantages and considerations that apply to the exceptional sentence
mode! include:
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one of the most pressing disadvantages to the exceptional disposition
model concerns the issue of placement. Youth custody facilities are
not equipped to handle offenders committed to long periods of
custody. This might make placement of young offenders in adult
facilities an inevitability. Youth who are initially placed in youth
custody facilities at an early age and benefit from such placement will
have this programming suspended and replaced upon placement in an
adult facility. If so, then what is the rationale for retaining these
offenders within the youth system?

a response to the problem of placing older young offenders noted
above might be that placement of persons under the age of eighteen in
an adult facility should be restricted to a very limited set of
circumstances, e.g. where they pose a risk to the safety of others or
exercise a detrimental influence on other youth in the facility, or where
there is a program to their benefit in an adult institution. As a matter
of policy, it is probably less offensive to place a nineteen year old in
the penitentiary to serve a seven year sentence than it is to place a
fifteen year old who is part-way through a ten year disposition.

provision for an exceptiona! disposition mechanism will increase the
number of youth serving lengthy dispositions within youth correctional
systems and, therefore, intensify concerns about placement,
programming and increased costs.

additional prosecution, court and legal aid/court-appointed counsel
costs for section 26.1 {continuation of custody) hearings and related
conditional supervision proceedings.

the proposed criteria for enhanced dispositions appear to set a very
high standard, which suggests that, in practical application, enhanced
dispositions may be very uncommon,

given the similarity between the criteria for enhanced dispositions and
the Criminal Code criteria for dangerous offenders, question can be
raised about the practical distinction between the two.

the severe restrictions on the capacity to transfer to adult court could,
in respect of cases of extreme seriousness (e.g. murder), lead to
perceptions that the Act is “soft”, thereby potentially eroding public
confidence in the Act. Given that dangerous offender designations
under the Criminal Code have rarely, if ever, occurred with youth who
have been transferred to adult court, the practical effect of limiting
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transfer applications to circumstances where a dangerous offender
application is warranted may be to eliminate transfer to adult court
altogether.

o] the Sentencing Commission model of enhanced sentences, which was
intended to replace the dangerous offender provisions, was not
accepted for adults and, indeed, the policy direction has been the
opposite, i.e., steps have been taken to facilitate dangerous offender
designations. The lack of acceptance of this approach for adults raises
questions about why it should be accepted for youth.

o longer youth court dispositions may blur the distinctions between the
youth and adult systems.

o] depending on the complexity, time, costs and obstacles associated
with a hearing to determine whether an exceptional disposition should
be imposed, the incentive for the Crown to seek an exceptional
disposition in some cases might be minimal, given relatively small
differences in the normal and exceptional maxima, e.g. three years
instead of two years maximum for indictable offences for which an
adult is liable to ten years or more.

Option 5: Strengthened Transfer Model

The Task Force considered the options of facilitating transfer to adult court
by way of legislative exclusion or prosecutorial discretion, but rejected these
as undesirable.

Legislative exclusion, as reflected in several American states and
Commonwealth countries such as England and New Zealand, involves
removing certain serious offences from the jurisdiction of the youth court
altogether, thereby resulting in automatic transfer to adult court.'®
Legislative exclusion ensures certainty and consistency in decision-making,
as well as cost and time efficiencies because the long and complex process
associated with a judicial discretion model would be avoided altogether. As
an alternative to its position favouring a lowering of the maximum age
jurisdiction of the Act (see Chapter 3), Ontario expressed support for
legislative exclusion of sixteen and seventeen year olds charged with serious
violent offences. Legislative exclusion was considered in respect of murder

o"Transfer” is used loosely here - there is, in fact, no “transfer” because the youth court has no
jurisdiction over these offences in the first place.
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and manslaughter, but was not supported by a substantial majority of the
Task Force on the grounds that, even with these most serious offences,
there are at least some cases where especially mitigating circumstances of
the offence or of the offender would lead one to conclude that transfer
would not be necessary. In short, legislative exclusion would not allow for
consideration of exceptional circumstances that could {(and do) arise in
individual cases and, therefore, could lead to some inappropriate transfers.

A prosecutorial discretion model, as reflected in some American states,
involves according the youth and adult courts dual jurisdiction to hear certain
serious cases while vesting sole discretion with the Crown Attorney to
determine whether a case will be heard in youth or adult court. The major
advantages of a prosecutorial discretion model are the time and cost
efficiencies realized by avoiding the long and complex process associated
with a judicial discretion model. Alberta expressed support for this approach.
A prosecutorial discretion model was not supported by a substantial majority
of the Task Force for several reasons. Although Crown Attorneys are
impartial and carry out quasi-judicial functions, a prosecutorial decision-
making process would be less public and accountable than a court decision-
making process. Second, prosecutorial discretion could lead to significant
disparities in decision-making between jurisdictions. For example, one
jurisdiction might adopt a policy directing Crown Attorneys to elect adult
court for most or all cases, whereas another jurisdiction might not. Third,
the Crown would not have all the information necessary to make a fully
informed transfer decision, i.e., the Crown cannot order medical or
psychological reports or predisposition reports. Finally, some would argue
that there would be the danger that prosecutorial decisions could be
influenced by factors such as media or public reaction.'>

As a result of these considerations, a substantial majority of the Task Force
agreed that a decision-making process that vests discretion with the court is
the most appropriate model.

The rnodel described below involves several elements and is intended to
focus the use of transfer on murder {or murder and manslaughter) and other
serious violent offences. To be clear, the intention is to ensure that there is

'MAn alternative approach would be a blended approach involving exclusion, prosecutorial discration,
and judicial discretion for murder and manslaughter. In this approach, murder and mansiaughter would be
excluded from the jurisdiction of the youth court, except where the Crown applied to the youth court for a
judicial determination in circumstances where Crown Counsel is unable to conclude that it would bs in the
public interest for the young person to be subject to aduit court sanctions. A case conference {Chapter 2)
could be held to develop recommendations for the court. In effect, this approach would accord some flexibifity
and discretion to a legislative exclusion approach, '
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greater consistency in transfer decisions across jurisdictions and to ensure
that there is more frequent transfer of these cases of serious violence. The
model assumes that murder is such a serious offence that, on the basis of
the social! value given to life in Canadian society, transfer can be warranted
in a substantial majority of cases on the grounds of either public protection
and/or the need for longer sentences which denounce these crimes and are
more proportionate to the gravity of the offence.

In respect of these other serious violent crimes, the model makes the
assumption that factors such as denunciation, proportionality, public
protection accomplished by incapacitation and restraint, and accountability in
a public forum (i.e., publication of identity) should be expressly set out as
considerations in transfer decisions. Many would argue that general
deterrence should be added to this list of factors. With respect to these
serious violent offences, the intent is not, however, to transfer most or all of
these cases but rather, by requiring the court to consider these additional
factors, to increase the likelihood of transfer in the most serious of these
cases. For example, not all or a majority of the most serious sexua! assaults
require transfer, but the most serious of these which involve especially brutal
circumstances may require transfer because denunciation, for example,
becomes a more important consideration in such cases. Between 1986-87
and 1992-93, only 1.5 percent of youth court cases involving aggravated
sexual assault and sexual assault with a weapon resulted in transfer to adult
court. In 1993-94, only 0.07 percent of all youth court cases were
transferred. A doubling or tripling of the transfer rate would mean that more
of the most serious of these cases would be transferred, but the
overwhelming majority would still be dealt with by way of a youth court
disposition.

As well, the model assumes that, once transferred, some juvenile justice
considerations such as mitigated sentencing and placement in youth custody
should, in consideration of immaturity of the time of the offence, continue to
apply to transferred young persons and perhaps be strengthened.

The model assumes that lengthy dispositions (e.g. as in Bill C-37) are not
appropriate to the youth justice system and, as discussed earlier {Strategic
Directions), ultimately compromise the unique character of the system.

Finally, the model assumes that the Act has been discredited on the basis of
a relatively small number of cases involving serious violence that were not
transferred and that, accordingly, changes to better ensure transfer will
assist in restoring public confidence in the Act. This further assumes that
the changes brought about by Bill C-37 are not clear, nor will they be
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sufficient to restore public confidence in the Act.
The elements of this model are described below:

0 making it mandatory that every case involving a young person, who
was fourteen years or more at the time of the offence and who is
accused of first or second degree murder, would be subject to a
hearing to determine transfer to adult court, subject to the Crown
consenting to the matter being heard in youth court. If found guilty of
murder, the onus would be on the young person to convince the court
that transfer should not be imposed.3?

In addition, murder would be subject to a separate and strong test
which would ensure that a substantial majority of young persons
found guilty of murder would be transferred to adult court. This
strong test should still, however, allow for a minority of these cases
which involve especially mitigating circumstances of the offence or of
the young person to be dealt with by way of a youth court disposition.
This strong transfer test could, for example, state that “a young
person found guilty of murder shall be proceeded against in ordinary
court unless mitigating circumstances of the offence compel the
conclusion that the interests of society will be better served by
proceeding against the young person in youth court”.’*® (Some
jurisdictions expressed support for including manslaughter, in this “first
level” transfer test.)

o Transfer proceedings for offences other than murder would be subject
1o application by the Crown, with the onus on the Crown to satisfy
the court that an order for transfer should be imposed.

"32This procedure would be akin to that established by Bill C-37, except it would be applicable only to
murder (excluding manslaughter, aggravited sexual assault end attempt murder) and would be applicable to
accused young persons who were fourteen years or more at the time of the offence (instead of only 16 and 17
year olds). In a post-adjudicative model, the Crown would normally file a pretrial notice of intention to seak an
adult sentence. These notices would not be required in cases of murder because a transfer hearing would be
mandatory in these cases, subject to the Crown consenting to the case basing heard in youth court. The
implication is that every murder case |nvolvmg a young parson over fourteen would be eligible for a jury trial,
except where the Crown consents to the matter being heard in youth court,

""There are different ways in which a strong transfer test could be framed. This is only an example.
Ancther example is that “a young person found guilty of murder shall be subject to the penalties for murder set
out in the Criminal Code for young persons unless the young parson damonstrates to the court that
extenuating circumstances exist, such that it is in the public interest to impose a dlsposmon for murder under
the Young Offenders Act”. There are other examples that could be considerad.
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o The test for transfer for offences other than murder would be revised
so that - along with retaining the rehabilitation of young persons as a
primary objective - additional objectives and considerations in relation
to either serious personal injury offences (as defined in the Criminal
Code) or to a scheduled list of serious violent offences would be
express considerations. These objectives would include:

(a) the expression of society’s denunciation of the offence:;

(b}  the protection of society by means of incapacitation and
restraint; and

(c} the imposition of sanctions proportionate to the gravity of the
offence and the degree of responsibility of the young person for
the offence.

An additional consideration would be the benefit, if any, to the public
or to the administration of justice that would resuit from publication of
the identity of the young person if an order was made to proceed
against the young person in ordinary court. (Some representatives
expressed support for including general deterrence as an objective.)

In addition, the revised transfer test would require that where these
objectives, as are applicable to the case, cannot be satisfied by
imposing a youth court disposition, the court shall maks an order for
transfer.'3*

o The eligible offences for which a young person under the age of
sixteen at the time of the offence may be transferred would be limited
to first or second degree murder, manslaughter, and a scheduled list of
other serious offences (or serious personal injury offences).

o Assuming that a transfer test can be developed which would ensure
that most young persons found guilty of murder would be transferred,
the Bill C-37 youth court dispositions of ten and seven years for first
and second degree murder would be repealed, substituting a youth
court disposition of five years less a day.

o The Bill C-37 provisions for “mandatory” transfer hearings and a
reverse onus applicable to sixteen and seventeen year olds accused of
manslaughter, aggravated sexual assault and attempt murder would be
repealed.

"™0One implication of expressly setting out these objectives is that the Declaration of Principle may
have 1o be amended in some way {see, Chapter 2},



346

0 The provisions of the Criminal Code which accord mitigated periods of
parole ineligibility to young persons who are transferred and subject to
life imprisonment for murder would be retained.'®

o A new provision could be established in the Criminal Code wherein the
court, upon application by a young person who has been transferred to
adult court and sentenced to life imprisonment for first or second
degree murder, may terminate a life sentence if the young person has
ten crime-free years while on parole and the court is satisfied, subject
to a report by the National Parole Board and a medical or psychological
report, that the person does not pose a risk of harm to others. (ilssues
relating to notice to victims, the role of the victim, and so on, at these
hearings would have to be clarified.)

o The provisions of section 16.2 YQOA would be modified so that, where
a young person is transferred and sentenced to imprisonment, there is
a presumption of placement in a youth custody centre until the young
person attains the age of eighteen years, subject to the court being
satisfied that such placement would be in the better interests of the
young person, not contrary to the public interest, and not contrary to
the interests of other young persons in custody. Akin to section 16.1
YOA, there would also be a presumption of placement in a provincial
adult correctional centre or, where the sentence is two years or more,
a penitentiary if the young person is eighteen years or more. These
placement provisions would continue to be subject to the
considerations set out in subsection 16.2(2), e.g. safety, detrimental
influence on other young persons, etc.

Advantages and considerations applicable to this model include:

0 assuming there would be increases the frequency of transfer of cases
of murder, public confidence in the Act would be bolstered.

0 focuses transfer on serious violent crime and, while retaining the

¥ Some jurisdictions have expressed concern, however, that the revised parols ineligibility periods
brought about by Bill C-37 will, in some circumstances, fead to “softer” adult sentences for transferred young
murderers. For example, under Bill C-37, a transferred young person who is found guilty of second degres
murder is subject to a fixed parole ineligibility period of 7 years if he was 16 or 17 vears cld at the time of the
offence, or at between S end 7 years (at the discretion of the court}, if he was under 16 at the time of the
commission of either first or second degree murder. Before Bill C-37, a stronger penalty - up to 10 years
before parole eligibility - could be imposed. Note, however, that Bill C-37 fixed the parole ineligibility period at
10 years (if 16 or 17 years old) for first degree murder, whareas there was discretion {at between 5 and 10
years) before Bill C-37, i.e., this amounts to a toughening up by establishing what was formarly the maximum
period of parole ineligibility as the standard in all of these cases involving first degree murder by 16 and 17
year olds.
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rehabilitation of young persons as a primary objective in respect of
serious violent offences (other than murder}, clarifies that the
objectives of denuncistion, incapacitation and restraint, proportionality
and accountability in public forum (publication) should be expressly
considered by the court in transfer decisions.

o more likely to bring about greater predictability of outcome {i.e.,
transfer} and consistency in decision-making across jurisdictions in
respect of murder and, by clarifying the test for transfer, in other
cases involving serious violent crime.

o] reduces the reliance on transfer'in cases involving non-violent crime by
restricting the eligible offences for young persons under the age of
sixteen and, implicitly, for sixteen and seventeen year olds by focusing
transfer on serious violence.

0 largely resolves the problems posed to youth correctional systems
(contamination, programs, costs) in administering lengthy youth court
dispositions for murder {(assuming that transferred youth, at least at
age eighteen or thereabouts, are placed in the adult correctional
system).

o resolves the conflicting strategic directions inherent in Bill C-37 {i.e.
longer youth court dispositions combined with a reverse onus transfer
for murder).

o) eliminates “mandatory” transfer hearings in cases of sixteen and
seventeen year olds charged with manslaughter, attempt murder and
aggravated sexual assault, thereby reducing the complexities of
process brought about by these new provisions,

o maintains and strengthens mitigated sentencing (i.e., reduced parole
inetigibility in murder cases) and placement of young persons under the
age of eighteen in youth custody, if transferred.

The disadvantages and considerations that apply to this model include:

0 the perception among some that the Agt is being "softened” because
the youth court penalties for murder are reduced and the presumption
of transfer of sixteen and seventeen year olds charged with
manslaughter, attempted murder or aggravated sexual assault is
eliminated.
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a stronger and separate test for murder which leads to most cases
being transferred would limit judicial discretion, thereby leading to less
individualized decision-making in cases involving murder and, generally
speaking, a greater emphasis on the seriousness of the offence at the
expense of an emphasis on rehabilitation. This is least consistent with

the spirit of the United Nations Convention of the Rights of the Chiid.

a strong transfer test that leads to most young persons being
transferred in murder cases may be vulnerable to Charter challenges
vis-a-vis the right to life, liberty and the security of the person (section
7

removes rehabilitation as a primary consideration in murder cases and
assumes that cases of murder usually cannot {or should not) be
accommodated in the youth justice system.

arguably, the potential for unnecessary resort to transfer in some
cases involving serious violent offences and the conseqguent belief
among some that the proposals go too far.

a disproportionate and potentially adverse effect on aboriginal youth,
who are over-represented in the youth justice system.

adds complexity to the transfer process by creating, in effect, a three-
tiered approach to transfer, i.e., a first level test for murder, a second
level test for other violent offences, and a third level test for remaining
eligible offences.

introduces considerations of denunciation and proporticnality expressly
in statute, considerations which are not expressly referenced in the
- Declaration of Principle.

express reference to denunciation and proportionality in respect of
identified serious violent offences may be interpreted as meaning these
principles have no application at all to other offences.

may be premature without a thorough assessment of the impacts of
changes brought about by Bill C-37. In particular, it may be premature
to remove the reverse onus relating to manslaughter, attempted
murder, and aggravated sexual assault because it has not yet been
tested.
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8.6.9 Recommendation

Transfer to ordinary court proved to be the most difficult and contentious
issue faced by the Task Force. Full consensus was not reached.

A substantial majority of representatives of provincial and territorial
jurisdictions agreed that the provisions for transfer to ordinary court should
be strengthened to better respond to serious violent offences. Accordingly,
there should be amendments to the transfer provisions which would lead to:

(1)  the transfer of a substantial majority of young persons over the age of
fourteen who are accused of {or, assuming a post-adjudicative
process, found guilty of) first or second degree murder; and

{2} some increased reliance on transfer for other serious violent offences.

Federal representatives did not take a position on the identified options,
preferring instead to await the results of the review of the Agt by the House
of Commons Committee on Justice and Legal Affairs, including the issue of
serious young offenders.

Some jurisdictions, including Ontario, indicated that the above are only
minimally acceptable and, accordingly, they would support changes to the
transfer provisions that would go farther than indicated above.

Most provincial and territorial representatives also agreed that transfer to
ordinary court is the preferred mechanism to access longer sentences, where
required, rather than increasing the length of dispositions available in the Act.

Several jurisdictions also indicated that consideration could be given to
repeal of the (Bill C-37) ten and seven year youth court dispositions for
murder, substituting a disposition of five years less a day, if the transfer
provisions are sufficiently strengthened. This, however, would depend upon
the strength of a new transfer test for murder and the degree of assurance
that longer youth court dispositions would no longer required because a
substantial majority of cases would he transferred.

It should be noted that the support of a substantial majority of provincial and
territorial representatives for strengthened transfer provisions does not
necessarily imply support for Option 5, described earlier, which is an
illustration only. There are a variety of different ways to strengthen the
transfer provisions.
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8.6.10 Placement of Transferred Youth

If a young person is transferred to adult court, placement in an adult
correctional facility is' not automatic nor immediately required, although it is

- probably inevitable if there is a long term adult sentence. Section 16.1 YQA
accords the youth court the discretion to place a transferred young person
who has been detained in custody while awaiting trial or sentence in a place
of detention for young persons or in a place of detention for adults. If
convicted and sentenced in ordinary court to imprisonment, the court may -
after affording the young person, the provincial director and representatives
of the provincial and adult correctional systems an opportunity to be heard -
place the transferred young person in youth custody, a provincial adult
correctional centre or, if the sentence is two years or more, in a penitentiary.
Placement decisions under sections 16.1 and 16.2 are reviewable by the
court so that the placement can be altered if there are changed
circumstances. Accordingly, section 16.2 can allow for blended placements
{sentence management) which relate to the maturity of the young person.
For example, a transferred young person who is sentenced to a lengthy
period of imprisonment, but who is only seventeen years old could be placed
in a youth custody facility for a period of time until he is sufficiently mature
to be placed in a penitentiary.

There are some differences between section 16.1 and 16.2 respecting how
placement decisions are made. Section 16.1 establishes a presumption of
placement in youth detention if the young person is under eighteen years of
age and, if eighteen or older, there is a presumption of placement in adult
detention. A similar presumption is not applicable to placement decisions
made under section 16.2.'* Instead, section 16.2 enumerates a number of
factors - such as the safety of the young person, the safety of other young
persons in custody, detrimental influences on other young persons, and so on
- for the court to consider in deciding placement. '

Sections 16.1 and 16.2 reflect the principle of the segregation of young
persons from adult offenders: even though transferred, immature young
persons should not be exposed to the detrimental influences of more
sophisticated adults in custody unless (in sffect) it is necessary to do so in
the public interest. -

Since they allow for the placement of young persons under the age of
eighteen in adult correctional facilities, sections 16.1 and 16.2 do not

"*1n R.v. Godlewski and Ginter, the Manitoba Court of Appeal ruled that section 16.2 is not applicable
. 1o transferred young persens who are eighteen years or older at the time of the placement decision.
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completely accord with Article 37 of the United Nations Convention on the

Rights of the Child, which requires the separation of young persons and
adults unless it is considered in the child’s interest not to do so. Canada,

along with several other countries, has entered a reservation respecting
Article 37 which provides that, while supporting the principle of separation,
there should be for exceptions to the general rule.

Placement of young persons under eighteen years of age in adult correctional
facilities is rare because transfers to adult court are very uncommon and,
more importantly, by the time all proceedings are completed the vast majority
of transferred youth are eighteen or older.'* If, however, more young
persons are transferred as a result of recent changes to the transfer
provisions {Bill C-37) or if further decisions are taken to increase the
frequency of transfer as recommended earlier by most provincial and
territorial representatives, then the potential exists for more frequent
placement of young persons under eighteen in adult correctional facilities.

A key question about placement decisions under section 16.2 is whether,
like section 16.1, there should be a presumption of placement in youth
custody if the young person is under the age of sighteen at the time of the
placement decision. A presumption would make it clear that placement of a
youth who is under eighteen in an adult correctional facility should only arise
in exceptional circumstances. Arguably, the protection of immature young
persons from the detrimental influences of more sophisticated adults seives
the long-term public interest.

On the other hand, it could be argued that a presumption of placement in
youth custody may be unnecessary. In this regard, section 16.2 already sets
out a number of factors for the court to consider, including the young
person’s level of maturity and the availability and suitability of resources in
adult and youth custody. These considerations should militate against
inappropriate placements. A presumption, it could be argued, gives
inordinate weight to the factor of age as opposed to a careful consideration
and balancing of all the factors that are set out in section 16.2(2}, while
possibly leading to a lack of clarity about how the presumption would
operate in conjunction with the enumerated factor to be considered. Further,

""Between 1988-89 and 1993-94 thare was an annual average of only five young persons under the

age of eighteen placed in penitentiaries. in 1994.95 there were twenty-one placed, but this increase was
entirely attributable to Manitoba, where some younp persons apply to have themselves transferred to adult
court in order to attract an adult sentence and placement. National data respecting placements in provincial
adult correctional facilities are not available, but in 1993/94 there were no placements of young persons under
eighteen in Ontario. Ontario accounted for about one-quarter of the national tota! of transfers to adult court in
that year.
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it could be said that the differences between section 16.1 (presumption} and
section 16.2 {no presumption) are justifiable because a section 16.1
placement is pre-adjudicative (involving an accused person} whereas section
16.2 addresses the placement of a convicted and sentenced person.
Moreover, the purpose of establishing a presumption is to avoid placement in
an aduit facility yet, as noted previously, this rarely occurs. Again, however,
if Bill C-37 leads to more frequent transfer {an uncertain prospect) or if
further changes are made to the Act to allow for more frequent transfer (see
earlier options), this may become a more pressing concern.

Some youth correctional administrators have expressed concern about the
possibility of establishing a presumption of placement in youth custody,
given the potential problems associated with managing chronic or very
serious offenders serving lengthy sentences of imprisonment. These young
persons may have little incentive to participate in and cooperate with youth
programs, especially if they know that once they are older they are likely to
be placed in an adult correctional facility. Youth custody programs may have
to enhance security and control measures; to some extent, the degree of
security and control in an institution is dictated by the “worst case”, which
in turn impacts the degree of security and control exercised over other young
persons in custody. As well, very serious or chronic offenders can have
detrimental influences on other less sophisticated young persons in custody,
sometimes in a manner that is subtle. Further, the young person could,
before the transfer decision, have already been provided the best available
resources in the youth justice system, to no avail; hence a further placement
in the system would be in vain. Given these concerns, establishing a
presumption of placement in youth custody could lead to placement
decisions that detrimentally affect other young persons in custody or the
effective operation of those facilities.

One possible solution might be to establish a presumption of placement in
youth custody if the transferred young person is under the age of eighteen
but, where placement is so ordered and the provincial director subsequently
requests a review of the placement on certain specified grounds, the court
would be required to place the young person in an adult correctional facility if -
there are reasonable grounds to believe that the grounds for review have
been satisfied. These specified grounds could, for example, include that the
young person poses a risk to the safety of the public or the safety of other
young persons in custody, a risk of escape, or has a detrimental influence on
other young persons in custody. While the provincial director would have to
adduce evidence to support the review application, a standard of “reasonable
grounds to believe” would not be insurmountable. Such an approach would
provide greater assurances of placement in youth custody, but also establish
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a stronger safety valve to the provincial director in the event the youth
custody placement does not work out as originally intended.

It should be noted that, while there are some cases of transferred young
persons.under the age of eighteen who need to be placed in the adult system
on public interest grounds, there are also some cases where an adult
placement may be in the better interests of the young person. For example,
it may be better for a young person who is nearly eighteen to be placed
directly in the adult system and engage in programs there, rather than spend
a short amount of “dead time” in the youth custody system while awaiting
eventual adult placement. As well, in some cases the adult system may
actually have more suitable programming available, such as violent offender
treatment programs in Regional Psychiatric Centres.

A presumption of placement in an adult correctional facility of a transferred
young person who is eighteen years old can be supported on the grounds
that these are serious offenders who have been transferred to the adult
system and who, in fact, are young adults. On the other hand, placement in
a penitentiary if the sentence (or remanet) is two years or more may not be
the best alternative in some cases - placement in an adult provincial
correctional facility might be the better alternative. These cases could be
addressed through Exchange of Services Agreements, which, with
administrative consent, allow for the placement of penitentiary inmates in
provincial adult correctional centres {or vice-versa).

A less pressing concern respecting the placement of transferred youth relates
to section 733 Criminal Code, which accords the provincial director the
administrative discretion to place in youth custody a transferred young
person who has been sentenced to imprisonment. This provision, in effect,
was the administrative predecessor to section 16.2 YOA, which establishes
a judicial decision-making approach and was proclaimed in force in 1992 (Bill
C-12). Section 733 was retained in force to continue to allow for the
ptacement of cases transferred before enactment of section 16.2. It is now
no longer necessary and should be repealed.

There is also some lack of clarity with respect to the jurisdiction of courts to
decide detention placement where a young person has been transferred to
adult court and is awaiting trial or sentencing. In this regard, subsection
16{7) YOA provides that where transfer is ordered, proceedings under the
Act shall be discontinued and the young person shall be taken before the
ordinary court. This accords the ordinary courts full jurisdiction over the
case, including bail and detention. Section 16.1, however, accords the
youth court jurisdiction over detention placement, including reviews of
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detention placement decisions. This creates the anomalous circumstance
where the young person must appear before an ordinary court for matters
pertaining to bail and detention, but before the youth court for detention
placement. This could be clarified. Similarly, these bail, detention and
placement issues need to be clarified in respect of the offences enumerated
by Bill C-37for sixteen and seventeen year olds, which result in the young
person being dealt with in ordinart court, unless there is application to have
the matter dealt with in youth court. It should be noted, however, that if, as
recommended, a post-adjudicative transfer process is endorsed, then section
16.1 will no longer be necessary because the transfer decision will be made
at the time of sentencing/disposition.

In light of the above, the Task Force recommends that:

With respect to the custodial placement of young persons who have been
transferred to adult court and sentenced to imprisonment:

(1)  Section 16.2 YOA should be amended to provide for a presumption of
placement in a youth custody facility if a young person who has been
transferred to adult court is under the age of eighteen at the time of
being sentenced to imprisonment and, if the young person is eighteen
years or older at the time of sentence, there should be a presumption
of placement in a provincial adult correctional facility or, if the
sentence is two years or more, in a penitentiary.

{2) Section 16.2 YOA should also be amended so that, where placement
in youth custody is ordered and the provincial director subsequently
applies for a review of the placement decision on certain specified
grounds, the young person shall be placed in a provincial adult
correctional facility or where the remanet of the period of
imprisonment is two years or more, in a penitentiary, where the court
is satisfied that there are reasonable grounds to believe that the young
person, if kept in a place of custody for young persons, would pose a
risk to the safety.of the public or other young persons in custody, risk
.of escape, or has a detrimental influence on other young persons in
custody.

{3} Where a transferred young person has been ordered to be placed in a
penitentiary because the sentence or remanet is two years or more,
consideration should be given to using existing Exchange of Services
Agreements in appropriate cases to facilitate placement in a provincial
correctional facility for adults.
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{4) Section 733 Criminal Code should be repealed.

{8) I a pre-adjudicative transfer process remains in place, section 16.1
YOA should be amended to clarify that, where transfer is ordered and
the youth court makes the initial determination of placement, the
ordinary court subsequently acquires jurisdiction to hear reviews of the
placement order.

In closing this section, it should be noted that section 16.1 establishes a
maximum age for placement of a transferred young person in youth
detention. After attaining the age of twenty, the young person must be
placed in adult detention. A similar maximum age is not established for
placements made under section 16.2. The issue of a maximum age for
youth custody placement is discussed later (see, 8.9 in this chapter).
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DISPOSITIONAL STRUCTURE

As amended by Bill C-37, the current structure for custodial dispositions
under the Act includes the following available maxima:

o six months for a summary conviction offence;

o two years, where the offence is an indictable offence for which an
adult would be subject to a maximum that is less than life
imprisonment;

o three years, where the offence is one for which an adult would be
subject to imprisonment for life or where more than one disposition is
made in respect to different offences; and

o ten and seven years for first and second degree murder, respectively
{bearing in mind that realizing the maximum custodial period is subject
to a successful application for extension of custody into the
conditiona! supervision period).

Some provincial and territorial jurisdictions have suggested that the ten and
seven year maximum dispositions for first and second degree murder could
be repealed and substituted with the former maximum disposition of five
years less a day. This is based on the assumption that a recommendation
respecting strengthening the transfer of cases involving murder will be
endorsed. |f a substantial majority of these cases are transferred to adult
court, there would, it is argued, be no need for these lengthy youth court
dispositions.

The adequacy of the dispositional structure of the Act is connected to the
issue of transfer to adult court. From the point of view of a substantial
majority of provincial and territorial representatives, lengthening the maxima
available under the Act is not, for reasons discussed earlier, the best means
of addressing the most serious young offenders. Rather, if longer sentences
are required, transfer to adult court is the preferred course.

Some have pointed out an anomaly in the available maximums under the Agt:
a breaking and entering of a private dwelling (which can attract a life
sentence for an adult) could lead to a three year custody disposition,
whereas serious violent offences such as aggravated assault or sexual
assault with a weapon can attract a maximum of two years custody. This is
more theoretical than real because breaking and entering does not, in
practice, result in three year custody dispositions. Perhaps, this is more a
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comment on the available maximum sentence of life imprisonment for an
adult convicted of breaking and entering than it is about the available
maximums under the Act.

Since the dispositional maxima available under the Act is so closely
connected to the issue of transfer, the Task Force decided to make no
recommendation on this matter, except to re-iterate that most provincial and
territorial representatives do not support increases to the dispositional
maxima - if longer sentences are required, transfer should be the mechanism
employed.

The Task Force did not have the time to examine all issues in relation to
sentencing. One of these was with respect to the desirability of establishing
minimum mandatorial custodial penalties in the Act, for example, when a
young person uses a firearm in the commission of a serious offence.’®®

DANGEROUS AND HIGH RISK YOUNG OFFENDERS

For the purposes of this section, a dangerous young offender means a young
person who has been found guilty of an offénce involving death or serious
personal injury and who poses a substantial and ongoing risk of serious harm

'3Bill C-88 recently amended the Criminal Code so that a rmandatory minimum of four years

imprisonment applies whan an adult uses a firearm in the commission of sericus offences, such as attempted
rurder, robbery, and so on.

There are several reasons why mandatory minimum penalties should not be employed for young offenders,

most of which relate to these sanctions being inconsistent with the general scheme of the Act and specifically with
the Declaration of Principle (s.3). In this regard, the Declaration provides that young persons should not in all
instances be held accountable in the same manner as adults and they have a right to least possible interference with
freedom that is consistent with the protection of society. As the Supreme Court of Canada has affimned in Rv. M
L.}, the over-arching considerations in the sentencing of young persons are their special needs and rehabilitation.
Impilicitly, this requires that the court be given the scope to adapt dispositions to the unique needs and
circumstances of each case - mandatory minimum custodial dispositions would remove all discretion from the youth
court. Moreover, it is argued that since custody is known to be ineffective, mandatory minimum dispositions may
actually prove to be counterproductive to the long term protection of society, especially if intensive cormmunity-based
altematives would be more suitable,

In counterpoint, it is argued that mandatory minimum custody dispositions need not hold young persons as

accountable as adults, but still could provide greater assurances of accountability. For example, a mandatory
minimum of one or two years custody for specified serious ofiences involving the use of a firearm would be less
onerous than the four year minimum for adults. Similarly, a youth court mandatory minimum period of custody for
murder would still be mitigated when compared to the penalties imposed on adults for the same offencas. Further, a
considerable degree of flexibility and adaptation to the special needs of young persons could still be accommodated
in appropriate cases through the use of the open custody provisions (instead of secure custody) and the potential for
early, judicially-approved release from custody. '
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to others, which risk is unlikely to be reduced by means of rehabilitative
interventions. This population should be distinguished from young persons
who have been found guilty of an offence involving death or serious personal
injury but who do not pose a substantial and ongoing risk of serious harm to
others (e.g. "situational” offenders) or who are amenable to available
treatment programs which are likely to reduce the risk of re-offence. While
this latter population was clearly dangerous at one point in time, within a
given set of circumstances, this does not mean that they necessarily pose
an ongoing risk of serious harm to others.

In short, dangerousness involves establishing proof of two key elements -
prior dangerous conduct and the reliable prediction of future dangerous
conduct.

Establishing that a young person is a “dangerous offender”{whether within
the legal or clinical meanings of those words) is a very difficult and uncertain
enterprise, for a variety of reasons. As noted previously, the prediction of
human behaviour is hardly an exact science, especially in the context of
violence and adolescence. It is more difficult to predict uncommon behaviour
as opposed to common behaviour. Because more serious violence is
relatively uncommon behaviour, it is more difficult to predict. As waell,
because of developmental factors associated with adolescence, there is
greater difficulty in establishing reliable assessments of future risk, ie,
adolescence is a period of greater fluidity and change. For example,
psychopathy - which is associated with a violent criminal career - is not a
diagnosis in the American Psychiatric Association’s Diagnostic and Statistical
Manual {DSM] that is applicable to persons under the age of eighteen. While
more sophisticated risk assessment instruments such as the Psychopathy
Checklist {(PCL-R) have been adapted for application to young offenders, this
instrument is not sufficiently reliable to apply to young offender populations
on a practical basis and should only be used for research purposes.

The best predictor of future conduct is previous conduct. Although it may be
possible to assess dangerousness on the basis of a single brutal offence and
complementary clinical assessment, a much more common and convincing
indicator of dangerousness is a demonstrated pattern of prior dangerous
conduct, ie., multiple incidents. Given this, and that the incidence of serious
violent conduct among young persons (under eighteen} peaks among sixteen
and seventeen year olds, the practical reality is that there is usually not
sufficient time available for the young person to establish a pattern of prior
violent conduct before he or she becomes an adult and subject to
prosecution in ordinary court.
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Dangerousness, and the need for incapacitation and restraint of dangerous
young people, is closely connected to the effectiveness of rehabilitation.
Insofar as rehabilitative interventions may be successful in reducing the risk
of re-offence, the need for incapacitation and restraint consequently
diminishes. Research on the effectiveness of rehabilitative measures with
serious violent young offenders is scant.’®® As well, the effectiveness of
rehabilitation is dependent upon the availability and quality of services, and
the amenability of the young person to treatment.

Findings that an adult is a dangerous offender pursuant to section 753 C.C.
are rare in the adult system. Given the above-noted considerations, along
with the fact that young offenders represent a smalf proportion of the total
violent offending population, it could be expected that findings that a young
person is a dangerous offender would be even rarer. There are no known
cases in which a young person has been transferred to adult court and
subsequently found to be a dangerous offender pursuant to section 753
C.C., although the leading case respecting the constitutionality of the
dangerous offender provisions of the Criminal Code (R._v. Lvons} actually -
involved the case of a sixteen year old {which was heard in the adult courts
before the uniform maximum age was proclaimed in force).

Some have proposed that there should be special provisions within the YOA
to facilitate the designation of young persons as dangerous offenders.'4°
This proposal raises the same questions that were previously discussed in
respect of serious young offenders and transfer to adult court: should the
youth justice system expand its capacity to respond to rare cases of
dangerous young offenders by establishing special provisions within the Act
or should the dangerous offender provisions applicable to adults in the
Criminal Code be accessed by way of the “safety valve” of transfer to aduit
court and subsequent dangerous offender proceedings? The Task Force
agreed that the latter approach is the preferred course.

Accessing dangerous offender provisions by means of transfer to adult court
raises the question about whether the law is clear that the provisions of
section 753 C.C. do apply to young persons who are transferred. A review
of the applicable law indicates that there is no apparent legal impediment to
proceeding with a dangerous offender application after a young person has

'¥¥This does not mean that rehabilitative measures will or will not work, but rather that there is very
little empirical evidence one way or another.

140 For example, this was part of the Liberal Party platform on crime and justice prior to the 1993
election.
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been transferred and found guilty, except for an inconsistency with respect
to the placement of transferred young persons.

In this regard, section 16.2 YOA requires, once a transferred young person
has been sentenced to imprisonment in adult court, that the court determine
whether the young person should be placed in youth custody, a provincial
adult correctional centre or, “where the sentence is two ysars or more”, in a
penitentiary. Where a person is found to be a dangerous offender pursuant
to section 753 C.C., however , the court may impose “a sentence of
detention in a penitentiary for an indeterminate period”, i.e., section 16.2
YOA does not appear to contemplate an indeterminate sentence, while
section 753 C.C. requires detention in a penitentiary. Since section 51 YOA
states that all the provisions of the Criminal Code apply to young persons,
except to the extent that they are inconsistent with or excluded by the YOA,
the apparent inconsistency between section 16.2 YQA and section 753 C.C.
could lead to argument that Parliament did not intend the dangerous offender
provisions to apply to transferred young persons.

On the other hand, principles of statutory construction would suggest that
the specific provisions of the dangerous offender legislative provisions would
prevail over the more general section 16.2 YOA placement provisions, and
that section 16.2 would be subject to any penitentiary placement pursuant to
section 753 C.C.

An amendment to section 16.2 YQA which expressly referenced the
placement of transferred young persons who are subject to an indeterminate
sentence pursuant to section 7563 C.C. would not only resolve any
interpretation issues that might arise, but also act as a clear signal that the
dangerous offender provisions are intended to apply to transferred young
persons.

In response to the 1995 report of the federal/provincial/territorial Task Force
on High-Risk Violent Offenders, Ministers of Justice endorsed a proposal to
amend section 753 C.C. such that, if the court chooses not to declare an
offender to be a dangerous offender, it may declare the offender to be a
“long term offender” and, consequently, subject to federal incarceration to be
followed by long term community supervision. This proposal is intended to
address high risk offenders who are not likely to be found to be dangerous
offenders, especially pedophiles who may be amenable to treatment and long
term community restraint by means of supervision and relapse prevention
techniques.

An application to find a transferred young person a dangerous offender
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would not only be constrained by the need to satisfy statutory criteria and
the probable reluctance of courts to label a young person a “dangerous
offender”, but also by the considerations of rehabilitation and diminished
accountability which apply to young persons, even when transferred. Given
this, the proposed long term offender sentence may be a useful alternative in
appropriate cases. Therefore, it is important that these new provisions be
drafted in a manner so as to clearly permit their application to transferred
young persons,

Since transfer to adult court is rare and subsequent applications to find a
transferred young person a dangerous or long term offender will always be
even rarer, perhaps the more relevant issue in respect of higher risk young
offenders who have not been transferred is the capacity to use young
offender records in subsequent dangerous offender applications, if the young
offender commits a serious personal injury offence as an adult. This
information can be important to the prosecution’s case as part of evidence
which establishes that there has been a pattern of repetitive behaviour by the
offender.

A review of the applicable law indicates that young offender records may
indeed be used in respect of dangerous offender proceedings against that
person as an adult. This capacity has been enhanced by changes brought
about by Bill C-37. In this regard, young offender records relating to murder,
manslaughter, attempt murder and aggravated sexual assault can now be
kept indefinitely in a “special records repository”, while records relating to a
scheduled list of offences {mostly, serious personal injury) can be kept in the
same repository for longer periods of time. These records, pursuant to
paragraph 45.02(4}(c) YOA, may be made available to a Crown Attorney and
to a court for any purpose relating to proceedings in ordinary court. As well,
sections 45.01 and 45.02(3) YOA, in effect, provide for the conversion of
young offender records to adult records where the young person has been
subsequently found guilty of an offence as an adult, while section 45.1
enables the Crown to make application to a youth court judge for disclosure
of a non-disclosable record if the Crown has a valid and substantial interest
in the record and it is necessary for the record to be made availabie in the
interest of the administration of justice.

The Task Force on High-Risk Violent Offenders also recommended, and
Ministers of Justice endorsed, the establishment of a national “flagging
system” {through CPIC) which will include individuals whose personal and
offence characteristics (except for “persistent pattern”) meet the criteria set
out in sections 752 and 753 C.C. |n effect, this flagging system is intended
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to identify offenders who may be candidates for dangerous offender {and
long term offender) applications in future, thereby alerting Crown Attorneys
to pertinent background information and sources and to the need to review
the case to determine whether an application may be warranted. In follow-
up work respecting the identification of criteria and information that should
be included in the national flagging system, the Task Force on High-Risk
Violent Offenders has proposed the inclusion of pertinent young offender
records information, e.g. prior findings of guilt for serious personal injury
offences. We endorse this proposal.

There is, however, considerable uncertainty about whether young offender
records of serious personal injury offences, once the circumstances set out in
section 45 YQA for non-disclosure are realized and the record is transferred
to the special records repository, can be lawfully included or referred to in
the national flagging system. This is an area where amendment to section
45.02 YOA should be considered. This only requires that this section be
clarified; it is not suggested that the (Bill C-37) permissible time limits for
retention of records be extended.

Finally, there are some high risk young offenders who will not be transferred
to adult court, e.g., where it is believed that the young person is amenable to
available treatment within the dispositional limits of Act. Many of these
high-risk young offenders are multi-problem youth in need of intensive, multi-
disciplinary interventions. Earlier, we have suggested means to improve the
youth justice system’s effectiveness in responding to these (and other)
young offenders by, for example, giving priority to the development of
rehabilitation and intensive supervision programs and by establishing
protocols -and mechanisms {e.g., conferencing)} to facilitate enhanced multi-
disciplinary approaches.

Notwithstanding these measures, there undoubtedly always will be a small
number of young offenders who will continue to pose a high risk of serious
harm to others at the end of disposition, e.g., where the young person
proves not to be amenable to treatment or where treatment simply fails. In
such cases, it is necessary for youth correctional authorities to take
appropriate steps to reduce the present and future risk to others by, for
example: alerting police authorities as to the circumstances of the case;
ensuring protocols are in place and referrals are made to mental health
authorities, when appropriate; and taking steps so that the proposed national
flagging system is provided with relevant information.

With respect to dangerous young offenders, the Task Force recommends
that: '
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(2)

(3)

(4)

(5)

(6)
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The legal mechanism for addressing dangerous young offenders
continue to be transfer to adult court and, where appropriate,
subsequent application for dangerous offender status under s.753
Criminal Code.

The Criminal Code and/or YOA be amended to clarify the applicability
of section 753 Criminal Code to transferred young offenders in respect
to custodial placement.

Proposals endorsed by Ministers of Justice to provide for “long term
offender” designation, by way of section 753 Criminal Code, be
drafted so that it is clear that these provisions can be applied to
transferred young persons.

Proposals to include relevant young offender record information in the
national flagging system for high-risk violent offenders be endorsed.

Section 45.02 YOA be amended to clarify that relevant young
offenders records of serious personal injury offences may be included
or referred to in the national flagging system for high-risk violent
offenders.

Provincial and territorial Ministers of Justice take steps to establish
youth correctional policies and protocols respecting young offenders
who represent a high risk of serious harm to others at the end of
disposition, specifically to:

{a)  alert police authorities about the circumstances of the case:

{b) facilitate the post-dispositional involvement of mental health
authorities, where appropriate; and

(c)  provide relevant information to the proposed national flagging
system for high-risk violent offenders, where the criteria for
inclusion in that system are satisfied.
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CUSTODIAL PLACEMENT OF YOUNG PERSONS NOT TRANSFERRED

introduction

Although the maximum age jurisdiction of the Act includes young persons up
until their eighteenth birthday, many young persons in custody are, in fact,
young adults - it is estimated that more than twenty percent of youth
custody populations are eighteen or older. Young adults are found in youth
custody because of delays in the processing of cases and/or the length of
custodial dispositions. For example, a young person who is sixteen years old
at the time of the commission of the offence will often be seventeen by the
time of disposition and, depending upon the length of custody disposition,
could remain in custody until age nineteen or, sometimes, well past the age
of twenty. Many cases involving persons who were seventeen at the time of
the offence are not first heard and/or disposed of until the person is eighteen.
In more uncommon “historical” cases - usually involving sexual offences - the
offence may have been committed a decade or more before first appearance.
These cases must still be heard in youth court {unless transferred) and can
involve persons in their twenties or thirties.

The issue of young adults in youth custody is cause for considerable concern
among many youth correctional administrators. The ages of the clientele in
youth custody centres can literally range from twelve year olds to persons in
their early twenties, with a substantial majority falling in the sixteen to
nineteen year old age range. Consequently, there can be vast differences in
the physical and psychological maturity - and the degree of criminal
sophistication - of these young persons. Some older adolescents in custody -
especially more criminally sophisticated chronic offenders - can have
detrimental influences, or “contaminating” effects, on younger persons in
custody. Sometimes these detrimental effects can be indirect and subtle,
such as where a criminally sophisticated older offender carries “status” and
therefore provides a poor role model for the younger offender. More direct
detrimental effects can include peer abuse, intimidation or education about or
recruitment into criminal activities, including gangs.

Concerns about contaminating effects are usually raised in the context young
adults, but sometimes these same concerns are raised about a small number
of especially sophisticated or difficult-to-manage sixteen or seventeen year
olds in youth custody. Sophisticated and difficult-to-manage young persons
can also have significant effects on the general operation of youth custody
programs. For example, standards of security and control tend to be dictated
by a small number of the most difficult cases.
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In addition to contaminating effects, the program needs of younger and otder
offenders can vary considerably. For example, there is usually a greater
emphasis on remedial schoo! education with younger adolescents, whereas
older adolescents may be more suited to pre-employment/work training and
independent life skills programs.

The issue of older persons in youth custody is, in part, connected to the
maximum length of custody dispositions available under the Act: the greater
the length, the more likely these young persons will mature out of or become
unsuitable for youth custody systems. Accordingly, measures taken to
toughen the Act by increasing maximumn available custodial dispositions for
certain offences and possibly increasing the “tariff” for other offences, can
have unintended effects on youth correctional systems. An example of this
is seen in the increased disposition lengths of ten and seven years for first
and second degree murder {Bill C-37), which have prompted considerable
concern among youth correctional administrators about the potential
contamination, programming and cost implications of administering lengthy
custody dispositions for persons in late adolescence and in their twenties.
Even if these new dispositions are repealed and substituted with a disposition
of five years less a day, as recommended by some provincial and territorial
officials earlier, the probiem of older persons in youth custody will not go
away - these new lengthy dispositions only potentially aggravate an existing
problem.

Ideally, sophisticated or difficult-to-manage older persons in youth custody
should be separated from younger, less sophisticated offenders. In Ontario,
this is largely accomplished by a two phase youth correctional system,
wherein young persons under the age of sixteen are placed in facilities and
programs operated by the Ministry of Community and Social Services and
young persons who are sixteen years or older are placed in separate facilities
and programs operated by the Ministry of the Solicitor General and
Correctional Services. The development of separate streams for older and
young persons is feasible in Ontario because that province has a large youth
custody population - by far the largest in the country. Since other
jurisdictions have much smaller youth custody populations, there is a much
diminished capacity to separate youth custodial populations. As well, these
smaller populations need to be separated according to different legal and
operational considerations such as: detention versus sentenced populations,
open versus secure custody, shorter and longer term dispositions, male
versus female, geographical proximity to home, protective custody, and
rehabilitative needs such as specialized programs for substance abuse or
sexual offending.
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Aside from administrative separation within youth custody programs, a key
mechanism to address young persons who are eighteen years or older in
custody is for the provincial director to apply to the youth court under
subsection 24.5(1) YOA, either on the grounds of the public interest or the
best interests of the young person, to place the young offender in a
provincial correctional facility for adults. Applications may be filed in the
public interest in order to separate sophisticated or difficult-to-manage older
persons or in the best interest of the young person, such as facilitating
access to adult correctional programs more suited to the age, maturity and
program needs of the young person. Although only the provincial director
may apply, some young persons request adult placements; in these cases,
the court makes the order, in effect, with consent.

Another mechanism is available under section 741.1 Criminal Code wherein,
if a young person serving a youth custody disposition is sentenced for an
offence as an adult, the Crown Attorney may apply to the court to have the
youth court disposition (in effect) “converted” to an adult sentence of
imprisonment. The court may approve these applications unless to do so
would bring the administration of justice into disrepute. If the youth custody
disposition is converted by the court, the disposition becomes an adult
sentence in all respects, including the application of remission and parole and
placement in an adult correctional facility. These applications are usually
made in circumstances where a person in youth custody who is now an adult
commits an offence such as escape or assault, or where a person is
appearing before both the youth and adult courts for offences committed
before and after his or her eighteenth birthday.

Since applications under section 24.5 YQA and section 741.1 C.C. can only
be made with respect to persons who are eighteen years of age or older,
there is no legal capacity to place very sophisticated or difficult-to-manage
young persons under the age of eighteen who have been committed to
custody under section 20 YOA in an adult correctional facility. There is,
however, a capacity to do so with respect to a young person who is detained
prior to adjudication or disposition under subsection 7(2) YOA if a youth
court judge or justice is satisfied that the young person, having regard to the
young person’s safety or the safety of others, can not be detained in a place
of detention for young persons.

Transfer to adult court is also a means by which, subject to the placement
provisions of section 16.2 YQA, placement in an adult correctional facility
can be accomplished. Transfers are very uncommon. In Manitoba, some

young persons apply to have themselves transferred in order to access an

adult sentence and placement in an adult facility.
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Older and/or sophisticated and difficult-to-manage young persons in custody
raise several issues, including:

0 the desirability of a maximum age for youth custody placement:

o alternate means of facilitating separation of younger and older
offenders;

o the procedures and criteria for applications and decisions under section
24.5 YOA;

o procedures for applications under section 741.1 C.C.; and

o related miscellaneous issues.

These issues are discussed below.
8.9.2 Maximum Age for Placement in Youth Custody

Simply put, the age range for the placement of young persons in detention or
custody is, in the opinion of many of those involved in youth services, simply
too great.’! While still legally young persons within the meaning of the Act
because their offences were committed when they were under eighteen
years of age, persons in their twenties are in every other respect adults.
Some outside age limit should be established. This begs the question about
what that age should be. There is a maximum age limit for youth custody
placement already established in the Act for some matters. In this regard,
subsection 16.1(7) YOA, respecting the placement in detention of young
persons who have been transferred to adult court and are awaiting trial,
provides that no young person shall remain in custody in a place of detention
for young persons under that section after the young person attains the age
of twenty years. A similar maximum age of twenty is established under
section 733 Criminat Code.'*? This age limit does not apply to an order for
detention under section 7, a commiittal to custody under section 20 or the
section 16.2 placement of transferred young persons who have been

"IFor example, the Youth Court Survey indicates that about 21 percent of young persons committed
1o custody were 12 to 14 years of age at the time of the offence, while it is astimated that more than 20
percent are 18 or older,

“2This section accords the provincial director the administrative authority to place in youth custody a
young person who has been transferred te adutt court and sentenced to imprisonment. In light of the 1992
amendment (Bill C-12) respecting the placement of transferred young persons {s.16.2 YQA), this provision is
now anomalous and was rarely employed before 1992, It was recommendsd earlier that 5.733 be repealed,
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sentenced to imprisonment in adult court,

The selection of a maximum age for placement in youth custody will
inevitably be arbitrary to some extent, but twenty appears to be a reasonable
choice because these persons can no longer be considered adolescents. We
believe, however, that a maximum age, if established, needs to have some
flexibility to allow for continued placement in youth custody in circumstances
where this may be the best program decision. For example, automatically
requiring a young person who has served a lengthy youth custody disposition
to be placed in an adult correctional facility at age twenty, even though there
are only a few months remaining in the disposition, might be disruptive and
counter-productive. To provide flexibility in such circumstances, it would be
better to accord the provincial director the discretion to keep the person in
the youth custody system after attaining the age of twenty.

It is doubtful that establishing a maximum age of twenty could be construed
as an infringement of Article 37 of the United Nations Convention on the
Rights of the Child, which requires the separation of children and adults. A
twenty year old, although serving a youth court disposition, is no longer a
child within the meaning of the Convention, i.e., a person under eighteen
years. Indeed, it could be argued that a maximum age for placement is
consistent with the intent of Article 37, that is, the avoidance of detrimental
influences of older persons on children in custody.’#?

While there was broad (but not unanimous) agreement among Task Force
representatives that a maximum age of twenty would be desirable, there was
disagreement about one element of this proposal: which types of adult
correctional facilities - provincial adult facilities or federal penitentiaries - a
person should be placed in at age twenty if there are two or more years
remaining on the youth custody disposition at that time. Having two or more
years remaining on a youth custody disposition at age twenty will probably
be very uncommeon, possibly occurring with young offenders . who are serving
a ten or seven year disposition for murder {Bill C-37} or perhaps in some
cases of serious "historical” offences, where the accused is not apprehended
and prosecuted until several years after the commission of the offence.

Provincial and territorial representatives supported placement in a federal
penitentiary in these circumstances, principally on the grounds that this
would conform to the established “two year rule” vis-a-vis penitentiary
placement and that provincial adult correctional centres are primarily geared

"“3in any event, Canada has entered @ reservation respecting the applicetion of Article 37 of the

Lonvention,
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to the administration of relatively short term sentences, not long term ones.
As well, these cases are most likely to involve serious violence, which are
much more commonly found in penitentiaries that have more suitable
programming for this type of population. If placed in the provincial adult
system without suitable programming, there is a danger that these youth will
simply do “time”, which would not serve the public interest.'

Federal representatives, however, do not agree that two years remaining on a
custody disposition should automatically result in penitentiary placement.
This would “leapfrog” these still potentially vulnerable young people from
youth custody centres into the penitentiary system, which accommodates an
older, more criminally sophisticated and violent population. This could have
detimental effects, including the potentia! acceleration of the person’s
criminal career. As well, the simple length of custody disposition should not
dictate penitentiary placement, which should only arise in exceptional
circumstances and should be decided on the basis of more pertinent
considerations such as security concerns, degree of maturity and
sophistication, and program needs. From this perspective, then, the
placement of these young people into the penitentiary system at age twenty
may not serve the long term public interest.

It should be emphasized that this disagreement is limited to the question of
who holds jurisdictional responsibility in circumstances where there are two
or more years remaining on the youth custody disposition. Despite these
differences, there was recognition that the two year rule vis-a-vis
penitentiary placement is somewhat arbitrary and that there is a need for
flexibility to adapt to the individual circumstances of each case. For .
example, a twenty year old aboriginal youth with more than two years
custody remaining might, in some circumstances, be more suitable for
placement in available programming in the provincial adult system, while
another youth with less than two years custody remaining might best benefit
from placement in a Regional Psychiatric Centre program. Exchange of
Services Agreements allow for the administrative exchange of provincial
adult and federal prisoners; these would need to be adjusted to allow for the
exchange of young people who are placed in the adult system (which may
require consequential amendments). Still, question remains about who
would hold original jurisdictional responsibility. If the jurisdictional

“Some would argue that a presumptive maximum age of twenty, with potantial placement in a
penitentiary at that age, may encourage youth court judges to keep youth in the youth system (rather than
transfer to aduit court) bacause they may have the “best of both waorlds®, i.e., the benefits of placement in the
youth correcitonal system while the youth is still an adolescent and then access 10 penitentiary resources
. linstead of only provincial adult correctional centres] once the young person is twenty.



370

responsibility rested with Correctional Services Canada, then placement in a
provincial adult facility would require the administrative agreement of
provincial adult correctional authorities. If the jurisdictional responsibility
rested with provincial adult correctional authorities, then the converse would
apply. Along with jurisdictional responsibility goes the responsibility for .
correctional costs.

Regardiess of whether placement is in the provincial adult or federal
correctional systems, common problems that would arise either way are the
difficulties associated with administering youth custody dispositions in an
adult correctional context because these dispositions are not subject to the
same laws and procedures respecting adult sentence administration and
release, i.e., remission/statutory release and parole eligibility. One possible
way around this might be to “convert” a youth custody disposition to an
adult sentence of imprisonment. Section 741.1 Criminal Code permits the
court, upon application by the Crown, to convert a youth custody into an
adult sentence of imprisonment, but this only applies where the offender is
or has been sentenced in ordinary court for an offence while subject to a
disposition and only if the order would not bring the administration of justice
into disrepute.

These provisions could be extended to apply to the circumstances discussed
above, i.e., where the offender is placed at age twenty in the adult
correctional system, even though he or she has not been sentenced in
ordinary court. Despite efforts, the Task Force was not able to devise a
means by which lengthy youth custody dispositions could be converted to
adult sentences of imprisonment without potentially bringing the
administration of justice into disrepute. For example, if converted, a twenty
year old with three years youth custody remaining would, given the statutory
release applicable to adult sentences, be released after two years and would
be eligible for parole after one year. Federal representatives submit that it is
worthwhile to further explore means of conversion that might possibly
overcome these obstacles and, given the complexity of the placement issues
and the potential benefits of consultation with other key players {such as
provincial correctional authorities), there should be further consultations
before recommendations respecting placement are pursued legislatively.

In light of the above, the Task Force recommends:

With respect to custodial placement, the Act should be amended so that
where a young person has been detained in youth custody under section 7,
committed to youth custody under section 20, or placed in youth custody
under section 16.2 YOA, a young person who has attained the age of twenty
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years or more shall, except where the provincial director consents to
placement in youth custody, be placed in a correctional facility for adults.

Establishing a maximum age for young persons committed to custody under
section 20 would be best achieved by way of an amendment to section 24.5
YOA. To ease administration, the placement of young persons who have
been detained in youth custody under section 7 or committed to youth
custody under section 20 should be able to be effected administratively by
the provincial director once the young person attains the age of twenty.

Provincial and territorial representatives also recommend that, where the
remanet of the youth custody portion of the disposition is two years or more,
the offender should become the jurisdictional responsibility of Correctional
Services Canada, having regard to the need to adjust Exchange of Service
Agreements so that there could be flexibility to allow for the placement of
some of these cases in provincial adult correctional centres in suitable
circumstances.

While supporting a maximum age of twenty, federal representatives do not
support automatic jurisidictional responsibility and probable penitentiary
placement in these circumstances. Instead, they recommend that the
Ministry of the Solicitor Genera! Canada, in conjunction with Heads of
Corrections and Senior Officials Responsible for Youth Justice, address
issues respecting the placement of young offenders in adult facilities and the
conversion of youth custody dispositions to adult sentences of imprisonment,
the latter having regard to the need to respect the integrity of the original
youth custody disposition.

To clarify the meaning of remanet of the custodial disposition in the
recommendation by provincia! and territorial representatives, it would only
apply to the remainder of the custodial portion of the order at the time of the
placement. For exampile, if a young person committed to four years custody
and three years conditional supervision was at age twenty, and after serving
three and one-half years, placed in an adult facility, that facility would be a
provincial adult correctional centre for adults (because only one year custody
is remaining). [f, however, the young person was subject to an extension of
custody for the full conditional supervision period (three years), the
placement would be in a penitentiary because the remanet is more than two
years.

This issue is linked to the process and criteria for decision-making under
section 24.5 YOA, a matter that is discussed later in this section {B.9.4}.
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8.9.3 Joint Placement of Older Adolescents

As noted earlier, the capacity to establish custodial facilities or programs that
separate younger offenders from older, or sophisticated or difficult-to-
manage, offenders in youth custody is limited by the relatively small
populations in most youth custody systems and by the lega!l and operational
considerations that require the separation of youth custody populations in
other ways. There are similar constraints in provincial adult correctional
systems, where small numbers of imprisoned eighteen and nineteen year olds
usually preclude the establishment of facilities or programs, separate from
older adults in custody, which might be better suited to the age, maturity
and program needs of this young adult population.

It might be possible to separate and better address the program needs of the
older adolescent youth custody and young adult prison population if there
was a legal capacity to mix these two populations. They are, after all,
approximately {often, exactly) the same age. With a larger population base
to draw upon, it would likely be more feasible to establish, for example,
specialized facilities or programs for “youthful offenders” in the sixteen to
nineteen year old (inclusive} age range, separate from other adults in
custody, such as an open custody program which focuses on employment
and independent living skills or a specialized unit for difficult-to-manage older
adolescents. It would alsc be particularly advantageous in jurisdictions with
larger youth/young adult aboriginal populations in custody because it could
better facilitate the development of culturally appropriate programs for this
population. These programs might also be able to be used in some cases,
through Exchange of Service Agreements, for the placement of transferred
young persons who have been sentenced to penitentiary terms.

An approach akin to this is taken in England and Wales, where there are
three levels of age-based custodial facilities: children under the age of
sixteen are held in a variety of separate facilities for children; young
offenders and young aduits between the ages of sixteen and twenty-one are
held in separate “young offender” facilities; and persons over twenty-one are
held in adult prisons. Canada’s much smalier population and much larger
geographical area precludes the establishment of a similar system on a
wholesale basis in this country, but greater flexibility in the law would likely
allow correctional administrators to take partial steps toward greater program
separation.

The advantages of this proposal include:

o greater separation of young adolescents from older, or sophisticated
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and difficult-to-manage, adolescents in youth custody;

o greater separation of young adults in provincial adult custody from
older adults in custody; and

0 a greater capacity to establish specialized programs suitabie to the age
and maturity of young offenders and young adults in custody.

The disadvantages of this proposal include:

o from a correctional perspective, the difficulties associated with
administering populations that are subject to different schemes of
sentence administration {(e.g. judicial release versus parole/remission);

o possibly greater logistical problems establishing cooperative programs
in jurisdictions where youth and adult correctional services are
administered by different departments; and

o overcrowding pressures possibly leading to administrative “off loading”
of youth custody cases to inappropriate programs, without the
attendant benefits of programming suited to the needs of these older
adolescents.

The latter concern might be mitigated by drafting an amendment to the Agt
in a manner that clearly establishes Parliamentary expectations of suitable
programs, e.g., a special program of rehabilitation for youthful offenders.

We do not think that facilities or programs that mix older adolescent young
offenders and young adult offenders could be construed as an infringement
of Article 37 of the United Nations Convention on the Rights of the Child.
These are adolescents of very similar or the same ages. To say, on the one
hand, that it is acceptable to mix sixteen or seventeen year olds with
eighteen and nineteen year olds in youth custody centres because they were
all committed to custody by youth courts and then, on the other, to say that
these same youth cannot be mixed with other eighteen and nineteen year
olds because they were imprisoned by an adult court seems to be an unduly
narrow interpretation of the Convention.'® If such a narrow interpretation of
the Conyention is applied, then it could be equally argued that present
practices widely violate the Convention because young adults serving youth
custody dispositions (i.e. eighteen or older) are routinely mixed with young

“S1big.
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persons under eighteen.
In light of the above, the Task Force recommends:

The Act should be amended to permit the provincial director to
administratively place young persons in custody who are between sixteen
and nineteen years old {inclusive) together with imprisoned young adults in
the same age range in a special secure or open custody facility or program of
rehabilitation for youthful offenders, separate from other adults in custody,
where the Lieutenant Governor in Council has established such a program.

It should be noted that this recommendation is consistent with an earlier
recommendation for studies to determine whether it is feasible to establish
specialized, cooperatively funded federal/aduit provincial/youth custodial
treatment programs for older adolescent serious violent offenders (see,
Rehabilitation and Reintegration). If feasible, these programs could be
implemented under the authority of this proposed amendment {which would
also require an amendment to s.24.2{4) YOA to allow for an exception to the
requirement for the separation of young persons and adults). In effect, we
are suggesting that these cooperative programs need not be restricted to
only serious violent offenders but could be extended to include other
programs for older adolescents in custody.

8.9.4 Issues Related to Section 24.5

Even if the above recommendation is accepted, the placement of older
adolescent young offenders in generally available adult correctional facilities
will still, from time to time, be required. In jurisdictions with smail
populations, there may not be sufficient numbers of older adolescents in
youth custody and provincial adult custody to warrant the development of
any joint programs; in medium-sized jurisdictions, there may only be
sufficient numbers to develop one or two small programs. Even where some
of these proposed programs are established, it could not be reasonably
expected that they would be able to accommodate every circumstance
where placement in an adult correctional facility might otherwise be indicated
as desirable or necessary.

The primary legal mechanism for facilitating placement in an adult
correctional facility is subsection 24.5(1) YOA. There are several issues
related to the scope, criteria and procedures of applications and decisions
under subsection 24.5(1).

Applications under subsection 24.5(1) are limited to cases of young persons
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in custody who are eighteen years of age or older at the time of application -
there is no legal authority to place a young person under the age of eighteen
in an adult correctional facility. This stands in contrast to the {rarely used)
legal authority in section 7(2) YOA to place a young person who is detained
in custody prior to adjudication or disposition in an adult correctional facility
on the grounds of the safety of the young person or the safety of others.

In our earlier discussion about transfer to adult court, we emphasized that
transfer should be construed as primarily a decision about sentencing and
that a distinction should be made between transfer and placement. In this
regard, transfer has been employed in some cases in order to attract a
sentence of imprisonment and consequent placement in an adult correctional
facility. This occurs, for example, in some cases in Manitoba and
occasionally involves young persons under eighteen {who often apply for
transfer themselves).

If transfer to adult court is to be employed as primarily a decision about
sentencing and distinguished from placement, then there should be a legal
capacity to place a young person under eighteen (who has not been
transferred) in an adult correctional facility. If so, some applications to
transfer to adult court may be able to be avoided.™® In suggesting this, it is
expected that such placements wouid be very uncommon and limited to
circumstances of sophisticated, mature and serious young offenders who
have no interest in engaging in youth programs or who, if placed in youth
custody, would have detrimental effects on other young persons in custody
or pose a risk to the safety of others or of escape. Given the significance of
these place_rnents for young persons under eighteen, the youth court shouid
decide these applications. As well, to ensure that the placement of young
persons under eighteen in the adult system only applies in exceptional
circumstances, a statutory test should be developed that is stricter than the
test applicable to young persons who are eighteen years or older.

There are, however, rare circumstances where placement in an adult facility
can be in the best interests of the young person because comparable

'“*In some cases, young persons are transferred to adult court, in part at laast, to benefit from
programs in the adult system, such as Regional Psychiatric Centre programs. If the primary purpose of transfer
is to facilitate access to such programs, then question can be raised about whether there should be need to use
the lengthy, complex and costly court process of transfer to adult court, as compared tc a more expaditious
procedure under section 24.5, As well, the young person would, if transferred to adult court in order to access
adult programs, be subjact to publication of identity and an adult criminal record. Accessing adult correctional
programs by way of a 5,24.5 application may lead to a decreased willingness to transfer to adult court, i it is
known that adult programs may be accessed by other means. Conversely, some would argue that transfer to
adult court is the more appropriate procedure because the very need to access specific adult correctional
programs is testament that the young person is no longer suitable for the youth system.
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programming is not available in the youth system, e.g. the case of a
seventeen year aboriginal youth who might be better placed in a culturally
appropriate adult program for aboriginal offenders or a female offender with a
young child who might be placed in a dedicated program for adult female
offenders which is equipped for child care. Accordingly, there could be
allowance, in exceptional circumstances, for sixteen and seventeen year olds
to be placed in an adult program on “best interests” grounds.

An application under subsection 24.5(1} for placement in an adult
correctiona!l facility may be approved on the grounds that such placement is
in the best interests of the young person or in the public interest.
Applications that are approved in the best interests of the young person
usually involve cases where the young person consents to or, in fact, seeks
an adult placement and the provincial director concurs. These usually involve
circumstances where a young person who is eighteen years or older has
exhausted the benefits of youth custody system, matured out of that
system, or may better benefit from different programs available in the adult
system. In such cases, applications to the youth court are typically pro
forma in nature. Given the consent of a (now adult) offender in these
circumstances, it seems that it should be unnecessary to apply to the youth
court for placement. If an administrative procedure is endorsed, protocols
will have to be developed between the youth custody and provincial adult
correctional systems to ensure that all affected parties have input into the
decision-making process.

Where the young person or provincial director do not consent, however, the
determination should still be made by the youth court. If these changes,
along with our earlier recommendation respecting a presumptive maximum
age of twenty for placement, are endorsed, then the decision making process
under section 24.5 would be as follows:

o the youth court would decide every case, upon application, involving a
young perscn under the age of eighteen;

o if a young person is eighteen or nineteen years of age and the young
person and the provincial director consent, the provincial director
would make the administrative determination for placement {i.e.,
without application to the youth court), subject to consideration of a
statutory test;'?

**’Some would argue that a young pergon should not have capacity to consent in these circumstances;
instead, it is suggested placement in a youth or adult facility should be administratively determined.
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o where a young person is eighteen or nineteen years of age and either
the young person or the provincial director do not consent, the youth
court would make the determination;

0 where the young person attains the age of twenty years, placement in
an adult correctiona! facility would be determined administratively and
would be automatic, except where the provincial director consents to
continued placement in youth custody. (Some federal representatives
suggested that there should be statutory criteria to guide the provincial
director’s discretion).

Applications under subsection 24.5(1) may only be made by the provincial
director. In some cases, young persons apply themselves for transfer to
adult court in order to effect placement in an adult correctional facility. This
raises the question about whether consideration should be given to amending
subsection 24.5(1) so that young persons are accorded the capacity to make
application under that section. Allowing young persons the right to make
application could lead to frivolous applications or young people seeking
placements that are contrary to their interests and/or the public interest. In
our view, the provincial director is best placed to act as a “gatekeeper” in
these circumstances, i.e., if the young person’s interest in seeking placement
in the adult system has merit, then the provincial director can (in effect)
apply on the young person’s behalf. In short, young people should not be
given the right to apply for placement in the adult system.

The legal test set out under subsection 24.5({1) states that an application
may be authorized “if the court considers it to be in the best interests of the
young person or in the public interest”. Because this test is expressed
disjunctively, there is some lack of clarity: theoretically, an application could
be approved on the grounds of the best interests of the young person even
though the placement may not be consistent with the public interest. '8
Greater clarity could be achieved by modifying the test such that an
application could be approved on the grounds of the public interest alone or
on where it is in the best interests of the young person and not contrary to
the public interest. The test of the “public interest”, however, is very broad
and offers little guidance to the youth court in deciding placement. In
contrast, subsection 16.2(2} YOA enumerates, in respect of the placement
of young persons who have been transferred to adult court, several factors
for the court to consider, such as the safety of the young person, the safety
of the public, the safety of other young persons, detrimental influences on

“*This concern was raised by a report of a Commission of Inquiry in British Columbia.
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other young persons, and so on. Enumerating a similar set of considerations
respecting decisions made under subsection 24.5{1) would be helpful in
providing better guidance about how these decisions are to be made.

Where an application is made under subsection 24.5(1), the court may only
authorize the provincial director to place the young person in a provingcial
correctional facility for adults - placement in a penitentiary is not permitted.
Placement in a provincial adult correctional facility is appropriate for the vast
majority of cases because youth custody dispositions are relatively short.
Circumstances involving lengthy custodial dispositions of two years or more
can, however, arise where placement in a penitentiary may be the more
suitable course of action. For example, a young person may be committed
by the youth court to a three year custody disposition at the age of nineteen
but be too mature or unsuitable for placement in youth custody. From the
perspective of provincial and territorial representatives, placements in
penitentiaries, which are geared to the administration of lengthy custodial -
dispositions, would be better than placements in provincial adult correctional
facilities, which are geared to the administration of shorter sentences, in
these circumstances. If the new ten and seven year youth court dispositions
for murder (Bitll C-37) remain in place, this will become a pressing concern for
correctional administrators.

On the other hand, federal representatives have significant concerns about
“leapfrogging” potentially vulnerable youth into the penitentiary system and
deciding the adult placement on basis of disposition length alone. These
different perspectives reflect the same issues discussed earlier {see 8.9.2)
about the adult correctional placement of persons who are twenty or older
and who have two more years remaining on the custody portion of the youth
disposition. Again, provincial and territorial representatives agree that, where
placement in the adult system under section 24.5 is approved and the
remanet of the custody portion of the disposition is two years or more, the
case should become the jurisdictional responsibility of Correctional Services
Canada, allowing for flexibility to administratively place in provincial adult
correctional facilities through Exchange of Services Agreements. Federal
representatives disagree and recommend further study, in conjunction with
Heads of Corrections, of the placement of young offenders in adult facilities
and of the conversion of youth custody dispositions to adult sentences.

Aduit provincial correctional systems, and the penitentiary systern, usually
have a range of facilities involving different levels of security which are the
rough equivalent of secure and open custody in youth correctional systems,
Nonetheless, these facilities are not designated as secure or open custody
facilities pursuant to the Act (s.24.1) nor is placement in secure or open
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custody, and movement between leveis of custody, of adult prisoners
subject to the same constraints as are applicable to young persons under the
Act. This begs the question about whether the provisions applicable to
placement in secure or open custody continue to be applicable to young
persons after they are placed in the adult correctional system pursuant to
section 24.5. Section 24.2 YQOA appears to suggest that the secure and
open provisions do not apply in these circumstances, but this is not entirely
clear.® This should be clarified; once a young person is placed in the adult
correctional system, the administration of that case should, to the extent
possible, be conducted according to procedures normally applicable to adults.

Finally, there have been some known cases where applications under
subsection 24.5(1) have been approved by the youth court and the young
person has been placed in the adult correctional system, only to find that the
original plan did not work out as intended or circumstances subsequently
changed. In these cases, consideration has been given to returning the
young person to a placement in the youth custody system but there is not
complete clarity about the procedures to accomplish this. The judicial review
procedures of the Act {s.28, 29) may apply in these circumstances, but this
is not entirely clear.'*°

in light of the above, the Task Force recommends that:
Subsection 24.5(1) YOA should be amended so that:

(1)  There is a capacity for the provincia! director to apply to the youth
court for placement of a young person, who is sixteen or seventesen
years of age at the time of application, in a provincial correctional
facility for adults, subject to a test and factors to consider. This test
should be more restrictive than the test applicable to young persons
who are eighteen years or older, when the application is made in the
public interest. There still should, however, be provision for placement

"*%Section 24.2 YQA, which addresses placement in secure and open custody, states: “Subiject to ...
sections 24.3 and 24,5 ...". Notwithstanding this, in the 1995 case of MJ.H, and the Queen (unreportad),
the court of Queen’s Bench of Alberta found that subsection 24.2(8) does apply in circumstances where a
young person has been placed in a provincial adult correctional facility. The facts of this case were, howaever,
narrow.

"**When an authorization is made under £.24.5, the young person continues to serve a youth custody
disposition and the provisions of the Act, including reviews, continue to apply. Therefore, it could be
persuasively argued that the review provisions could bs employed to review a £.24.5 authorization. However,
section 28{17) only enables the court to confirm the disposition, order a young person who is in secure
custody to be placed in open custody, or release the young persen to probation or conditional suparvision.

Section 28 is silent with respact 10 5.24.5 placement. The peint is that the provisions are not entirely clear.



(2)

{3}

{4)

(5)

(6)

{7)
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on “best interest” grounds to address exceptional circumstances
where there are programs available in the adult system that are more
beneficial to the young person.

Where a young person committed to custody is eighteen years of age
or older and the young person and the provincial director consent, the
provincial director may, having regard to a test and factors to be
considered, administratively place the young person in an aduit
correctional facility.

Where a young person committed to custody is eighteen years of age
or older and the young person does not consent to placement in an
adult correctional facility, placement in an adult correctional facility be
determined by way of application by the provincial director to the
youth court.

The statutory test for young persons who are eighteen years or older
provide that placement may be authorized whaere it is either:

{(a) in the public interest, or
{b) in the best interests of the young person and not contrary to the
public interest.

There is an enumeration of factors to be considered, similar to those
set out in section 16.2 YOA.

There is clarity that, once placement in an adult correctional facility is
approved, the provisions respecting open and secure custody set out
in section 24.2 YOA no longer apply to the administration of the case.

There is clarification as to the procedures to be used for review and
rescission of an authorization or decision to place the young person in
an adult correctional facility. %!

With respect to adult correctional jurisdiction, provincial and territorial
representatives recommend that, if placement of a young person who is
eighteen or more is approved and the remanet of the custodial portion of the
disposition is two years or more, the case should become the jurisdictional
responsibility of Correctional Services Canada, having regard for the need to

*1The mechanism could involve judicial review where the decision is made by the youth court but,
where the decision is made administratively by the provincial director (i.e. 18 or 19 year olds, with consent},
rescission could be accomplished administratively.
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provide flexibility of placement in provincial adult correctional centres through
Exchange of Services Agreements. Federal representatives disagree and
recommend that this issue and the conversion of youth custody dispositions
to adult sentences of imprisonment be the subject of further study by the
Ministry of Solicitor General, in conjuction with Heads of Corrections.

Subsection 24.5(1) only addresses circumstances where a young person is
committed to youth custody and the provincial director applies for placement
in the adult correctional system. Subsection 24.5(2) addresses the
circumstances where a person is concurrently committed to youth custody
and to imprisonment as an adult:

“Where a young person is committed to custody ...
and is concurrently under sentence of
imprisonment imposed in ordinary court, the young
person may, in the discretion of the provinciat
director, serve the disposition or sentence, or any
portion thereof, in a place of custody for young
persons, in a provincial correctional facility for
adults or, where the unexpired portion of the
sentence is two years or more, in a penitentiary.”

In applying this provision, the usual practice is that the provincial director
directs the young person to be placed in a provincial adult correctional facility
or penitentiary. Exceptions to this general rule do occur, for example, where
the sentence of adult imprisonment will expire before the youth custody
disposition.

There are two areas where improvements could be made to this subsection.
The first involves two possible interpretations of the meaning of the word
“concurrently” in the subsection. Concurrently could be construed in its
normal legal meaning within the context of sentence administration, i.e.,
sentences that run in parallel, one to the other. If so, this subsection would
not permit the provincial director to direct placement respecting a youth
custody disposition imposed consecutive to an adult sentence of
imprisonment since the subsection only appears to contemplate
-circumstances where the sentence and disposition are concurrent. The
consequence of this interpretation is that, where a youth custody disposition
is imposed consecutive to an adult sentence of imprisonment {which occurs),
the person would serve the sentence of imprisonment in an adult facility and
then would have to be placed in a youth custody facility to serve the youth
custody disposition {subject to application under s.24.5(1). Similar concerns
arise where an adult sentence of imprisonment is imposed consecutively to a
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youth custody disposition. Alternatively, “concurrently” could be interpreted
in the more ordinary sense of the word, i.e., at the same time. If so, the
provincial director would have the authority to direct placement of a youth
custody disposition imposed consecutively to an adult sentence of
imprisonment.

This problem could be resclved by amending the subsection to state:
“Where a young person is subject to both a custodial disposition under
paragraph 20(l}{k) or (k.1) and a sentence of imprisonment imposed in
ordinary court ...”.

Subsection 24.5(2) requires the provincial director to make a direction as to
placement in every case where there is a concurrent youth custody
disposition and sentence of imprisonment. It also only permits placement in
a penitentiary where the “unexpired portion” of the sentence of
imprisonment is two years or more. These provisions have led to
circumstances where the intent of adult court’s sentence has been thwarted.
For example, if the adult court imposes an adult sentence of two years
against a person committed to youth custody, the intent of that sentence is a
penitentiary placement. However, if the provincial director does not make
direction as to placement on the very same day as the young person is
sentenced - which is almost inevitable, given administrative requirements -
then the unexpired portion of the adult sentence is less than two vears,
Accordingly, a penitentiary placement is no longer permissible. As well, in
the majority of cases where there are concurrent youth custody dispositions
and adult sentences of imprisonment, direction is given to place the person in
an adult correctional facility. Given this, the requirement for the provincial
director to make a direction as to placement in every case is administratively
cumbersome and unnecessary.

These concerns could be remedied by amending subsection 24.5(2) so that,
where there is both a youth custody disposition and an adult sentence of
imprisonment, the person shall be placed in an adult correctional facility for
adults, unless the provincial director directs that the person be placed in
youth custody. There are also sentence calculation issues {i.e., remission,
parole eligibility dates) that should be reviewed. -

In light of the above, the Task Force recommends that: -

Subsection 24.5{2) YOA should be amended so that where a person is
subject to both a youth custody disposition and a sentence of imprisonment
in adult court:

(1)  Itis clear that the provincial director has the authority to direct
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placement in all circumstances, regardless of whether the disposition
and sentence are imposed concurrently or consecutively.

(2}  The person shall be placed in a provincial correctional facility for adults
or, where the unexpired portion of the sentence of imprisonment is
two years or more, in a penitentiary, unless the provincial director
directs that the person be placed in a place of custody for young
persons.

8.9.5 Issues Related to Section 741.1 C.C.
Subsection 741.1(1) Criminal Code, as amended by Bill C-37, provides:

“Where a person is or has been sentenced for an
offence while subject to a disposition made under
paragraph 20(1)(j), (k), or {k.1) of the Young
QOffenders Act, on the application of the Attorney
General or the agent of the Attorney General, a
court of criminal jurisdiction may, unless to so order
would bring the administration of justice into
disrepute, order that the remaining portion of the
disposition made under that Act or any other Act of
Parliament, as if it has been a sentence imposed
under this Act.”

Subsections (2) and (3) allow the court to order the “converted” disposition
to be served concurrently or consecutively and clarify matters related to
sentence administration.

The purpose of section 741.1 is to clarify placement and sentence
administration where there is both a youth custody disposition and adult
sentence of imprisonment, especially in light of the different administration of
dispositions and sentences such as the applicability of remission and parole.
In these circumstances, youth custody dispositions are not, nor should they
be, automatically converted because to do so could bring the administration
of justice into disrepute. For example, if an eighteen year old serving a
lengthy custody disposition for a serious offence was sentenced to
imprisonment in ordinary court for escape from youth custody, a conversion
of the youth court disposition could, given the application of remission/
statutory release to the converted disposition, lead to the person being
required to serve less time in custody. If so, the young person would, in
effect, be rewarded for escaping.
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Amendments 1o section 741.1 C.C. arising from Bill C-37 have resolved
some previous uncertainties about the timing and circumstances of
applications.'® There are, however, two remaining problems with these
provisions.

There are two ways in which a person may become subject to both a youth
custody disposition and an adult sentence of imprisonment:

0 where the person serving the youth custody disposition subsequently
commits an offence as an adult, i.e. where the sentence of
imprisonment is imposed after the youth custody disposition; or

o where a disposition of youth custody is imposed after the person has
already been sentenced to adult imprisonment.'®®

Section 741.1 C.C. appears to contemplate only the former circumstance,
but not the latter.'* These provisions should be amended to clarify that #
are applicable to both circumstances.'®®

An application by a Crown Attorney is required under section 741.1. ¢
Attorneys, understandably, are not always aware of the particulars of a
custodial disposition or sentence already being served nor always attuned t.
the complexities and difficulties associated with the administration of
{concurrent or consecutive) youth custody dispositions and adult sentences
of imprisonment.'®® Hence applications are sometimes not made where a

%2The former provision was expressed in the present tense, suggesting an application could only be
made at the time of sentencing in adult court and, if this was not done, there was no apparent capacity to
make application at a later date. The amended subsection now states: “Where a person is or has been ...”

%3This occurs, for example, where a person serving imprisonment is brought before the youth court on
an outstanding charge committed as a young person or where a person who has committed offences before
and after his or her eighteenth birthday has the adult offence concluded before the youth offences.

15'Because the sub-section states ... while subject to a disposition ...".

Y*5Similar language to that suggested for 5.24.5(1] eariier may clarify this, i.e., “where a person is
subject to both a custodial disposition under paragraph 20{1) (k) or (k.1} and a sentence of imprisonment
imposed in ordinary court ...".

'**For example, a youth custody disposition imposed consecutive to an adult sentence of imprisonment
could require the person to be returned to youth custody after the sentence of imprisonment (or require
application under 5.24.5) and interfere with early release (temporary absence, parole} planning. Concurrent
dispositions and sentences are subject to different regimes of administration and release, e.g., if paroled on the
adult sentence, the person cannot be released unless a youth court approves early release on the youth
custody disposition and, if so, the enforcement mechanisms for the different forms of adult and youth
conditional release are different.
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conversion of the youth custody disposition would be most appropriate.
There may also be some reluctance, even after prompting by correctional
authorities, to subsequently make an application to address what may be
seen as a minor administrative problem for correctional authorities. The
Crown may be reluctant to make applications because the Crown may
consider it to be in the public interest for the person to continue to be
subject to dispositional reviews of the youth custody disposition and to
utilize that as a mechanism for early release, instead of remission/statutory
release or parole that would apply if the disposition was converted to an
adult sentence.

One way to address this concern, would be to amend section 741.1 so that
the provincia! director and representatives of the provincial and federal
correctional systems have the authority to make an application under the
section. There is no need, however, for correctional authorities to have the
capacity to make application at the time of sentence. Hence, this capacity
should be limited to circumstances where the person “has been” sentenced,
i.e., only in circumstances where the Crown did not make application in the
first place. Caution must be exercised so that the Crown’s position on
sentencing and the court order is not undermined if correctional authorities
apply to convert the disposition, which could potentially result in significantly
less time being served in some cases. It is, therefore, important that the
Crown be notified of the application by correctional authorities and have
standing to speak to the matter. It would also be helpful to develop
administrative protocols between the Crown and correctional authorities so
that there is appropriate consultation before applications are made by
correctional authorities. (Some representatives submitted that this entire
issue could be addressed through administrative protocols, instead of
legislative reform.)

In light of the above, the Task Force recommends that:

Section 741.1 Criminal Code should be amended so that where a person is
subject to both a youth custody disposition and a sentence of imprisonment
in ordinary court:

(1)  Itis clarified that the remaining portion of youth custody disposition
may be “converted” to an adult sentence of imprisonment, regardless
of the order of imposition of the disposition and sentence.

(2)  The provincial director and representatives of the provincial adult and
federal correctional systems be accorded the capacity to make
application in limited circumstances under the section, having regard to
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the need for the Crown to be notified and to have standing where
there is an application by correctional authorities.

8.9.6 Related Issuas

While subsection 24.5(2) YOA addresses the placement of persons who are
subject to both a youth custody disposition and an adult sentence of
imprisonment, there are three other circumstances - all involving pretrial
detention - in which youth and adult custody orders can arise at the same
time:

o where a person is ordered to be detained in a place of custody for
young persons and is concurrently remanded in custody as an adult,
e.g. for offences alleged to have been committed before and after his
or her eighteenth birthday;

o where a person is serving a youth custody disposition and also is
remanded in custody as an adult, e.g. for an escape or other offence
committed after his or her eighteenth birthday and while in custody;

o} where a person is sentenced to adult imprisonment and also ordered to
be detained in a place of custody for young persons, e.g., where an
already imprisoned young adult is brought before the youth court on
charges arising before his or her eighteenth birthday.

Unlike concurrent youth custody dispositions and adult sentences of
imprisonment, the Agt and the Criminal Code are silent in respect to
placement in these circumstances. In the absence of statutory direction,
decisions as to placement must be made administratively. The resulting lack
of clarity respecting correctionat jurisdiction can, in some cases, lead to
uncertainty and confusion amongst court officials, adult and youth
correctional officials, and the accused as to placement.

In light of the above, the Task Force recommends that:

The Act should be amended so that a person who is ordered to be detained,
remanded or sentenced concurrently as both an adult and a young person,
shall be placed in a corréctional facility for adults unless the provincial
director directs that the person be placed in a place of detention or custody
for young persons.
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APPENDIX - CHAPTER 8

| TRANSFER AS PART OF SENTENCING MODEL |

ELECTION BY CROWN TO GEEX ADULT PENALTY

ELECTION BY YOUTH IN CAEER WHERE AN
ADULY WOULD HAVE THE RIGHT TO A JURY
TRIAL

ELECTS JUDGE ALONE TRIAL BEFORE IS ELECTS TRIAL BEFORE & SUPERIOR [
A YOUTR COURT JUDGE COURT JUSTICE WITH & JURY

FRELIMINARY INQUIRY BEFORE A
YOUTH COURT JUDGE (USING YOA
PROCEDURES AS APPLICARBLE)

TRIAL BEFORE A YOUTH COURT 8 TRIAL BEFORE A SUPERIOR COURT i
JUDGE USING YOA PROCEDURES I8 JUSTICE WITH A JURY USING YOA [

TRANSFER AEARING: F YOUNG PEREON 15 FOUND QUILTY OF AN IND'CTABLE DFFENCE WHICH IS ELGILE FOR TRANSFER,
THE PRESRMNG JUDGE OR JUETICE THEN ENTERS INTO A TRANSFER HEARING TO DETERMINE WHETHER ORDINARY OR
YOUTH SENTENCING IS TO BE USED. NOTE: AT THIS POINT THE CROWN MAY ABANDON THE TRANEFER APPLICATION, W

WHICH GAGE THE YOUTH WILL B& DEALT WITH BY THE YOA RENTENCING STRUCTURE.

DECISION IN FAYOUR OF ORDINARY
COURT SENTENCING

SENTENCING SUBMISSIONS IN
OADINARY COURT DEFORE PRESIDING 1B
JUDGE ;

CGRDINARY COURT GENTENCE
INCLUCING PLACEMENT

y
Conviction and/or Sentenca Appeal to Court of
Appeal including transfer decision as part of
Jentonce sppeal : g
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