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Part III

Prostitution



Section I

Prostitution as a Social Issue



Chapter 27

Views from the Public Hearings

1. Introduction

If one thing became clear during the public hearings across Canada, it was
that there is no consensus on the subject of prostitution in this country. Many
of the hundreds of organizations and individuals who presented briefs at
hearings in 22 different centres across the country were concerned about
prostitution, often for different reasons, but their proposed solutions ranged all
the way from those who would have the law eliminate prostitution entirely to
those who would legalize or decriminalize it.

The types of groups presenting briefs on prostitution tended to be
somewhat different from those who presented briefs on pornography. Most of
the briefs on pornography were from women’s organizations and church
groups, with a smaller number from community organizations, educational
associations and civil liberties groups. The briefs on prostitution, on the other
hand, came primarily from police and municipal officials such as mayors and
aldermen of affected cities, community and business associations in affected
areas of cities and a smaller number of women’s groups, gay groups,
prostitutes” associations, churches and social work associations.

Many women’s groups said that while they recognized the importance of
the problem of prostitution and would have liked to contribute to the discussion
on it, they had been so involved in researching and campaigning against
pornography that they simply did not have the time or the resources {o prepare
an adequate brief on prostitution.

The focus of the briefs varied according to the type of group making the
presentation. The police, civic officials and community associations tended to
favour tougher laws designed to drive prostitutes off the streets, with very little
discussion as to where they might go. Women’s groups, social work associations
and some churches were primarily concerned with the welfare of the prostitutes
themselves, who they considered to be victims, rather than criminals.

This dichotomy was more pronounced in the views expressed on how
prostitution was affecting individuals, families and communities.
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2. Prostitution and its Effects

2.1

Effect on Communities

The cities most seriously affected by prostitution, according to the views
expressed at the hearings, were Vancouver, Toronto, Montréal, Calgary,
Halifax and Niagara Fails. Community groups, particularly in Vancouver,
Toronto and Halifax, where street prostitution had moved out of commercial
and industrial sections of the city and into residential areas, presented the most

vivid descriptions of the effect prostitution was having on their communities.
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What you see in the West End [of Vancouver} is the total disintegration of a
neighbourhood and a social impact as well as an economic impact on its
residents, which extends from seniors to school children. Pat Carney, MP,
Vancouver Centre

There is no fixed place for this service, It is practised in many public places
like cars, in back lanes, in parking lots and underground parkades of
apartment buildings. Rental Housing Council of B.C., Vancouver

...the tenants suffer a serious decline in the guality of their living conditions
and environment. Tenants are faced with the problem of prostitutes working
from very early in the morning to caich the going to work crowd, right
through the noon and dinner hours to catch the “quickies”, and then all-night
traffic which will continue to four and five o’clock in the morning. This kind
of activity is repugnant, at best, to the average resident in the community. In
addition to this kind of activity, there is..continual verbal harassment of
residents, prostitutes, and customers alike, all through the day and night,

The West End Tenants Association, Vancouver

[Sex in itself isn't bad, but] the hatred and violence generated as a result of
street prostitution certainly is bad. The pimps hate the girls, the girls hate the
pimps, the girls hate one another and hate themselves. They all certainty hate
us, the homeowners out of whose neighbourbood they work, and we hate
them. The relationship of pimps and girls and tricks is apparently a perfect
growing medium for outright violence at the worst of times and minor
skirmishes of aggravation at the best of times.

I illustrate the severity of the problem in our neighbourhood by just one
anecdote. Not so long ago one of the girls, stationed in front of my house and
several months pregnant, was stabbed in the belly by her pimp in some
disciplinary move. She blted profusely through her hands, he casually watched
as we pleaded in vain for her to get into an ambulance. When we finally drew
off in defeat he threw her into the back seat of his car and drove away.

Such nightlife affects my life. The situation in my neighbourhood has become
one of the forced sharing of not just our sidewalks but of my OWN
DOORSTEP with half a dozen girls between the hours of 8 p.m. and the
early morning.

Jill Robinson, Halifax

[There is] congestion on the sidewalks, high noise levels, increased vehicular
traffic, with disregard of laws, harassment of our members while walking on
the street, many with canes, walkers or wheel chairs, increased litter, and lack
of safety in the evening. Night after sleepless night, [we] suffer from a
barrage of squealing tires, breaking bottles, screaming, laughing, cursing,
crying.

The West End Seniors Network, Vancouver



Qur streets are already sex ghettos, with prostitutes as commeodities. What a
terrible effect on the [residents] of a neighbourhood ... no rational society can
ever permit what we see happening daily in our neighbourheod: juvenile
prostitutes enslaved by their pimps, offering themselves for sale on public
streets... Will the neighbourhood residents no longer have safe and free access
to their streets for fear of the transient and migrant prostitute population?
We want our streets returned to us.

Homewood Residents Association, Toronto

As we will discuss in Chapter 28, it is difficult to get accurate and reliable
estimates on the number of street prostitutes, and thereby, some assessment of
the potential disturbances to neighbourhoods.

Estimates of the number of street prostitutes working in major Canadian
cities were given to the Committee in general briefs from police officials and
social workers. In Montréal, the Fraternité des Policiers de la Communauté
urbaine de Montréal Inc. estimated that as many as 5,000 juvenile prostitutes
work in the greater Montréal area. In Toronto, police estimated that 600 full-
time prostitutes work in that city, but the Canadian Organization for the
Rights of Prostitutes, Toronto, claims that when the “irregulars” are added,
the total is at least 1,000. The police estimate for Vancouver was 600, with the
Vancouver Multicultural Women’s Centre estimating that one-half of them are
visible minority women.

In Halifax, it is estimated that between 30 and 40 prostitutes work in a
downtown area that has traditionally been their venue, but as middle-class
renovators have moved into the area, the number of complaints to police has
increased. In addition, the Nova Scotia Association of Social Workers reports
that there is a good deal of activity aboard ships, as there is no provincial or
local statute controlling this activity, as there is in Newfoundland.

On the prairies, where most of the prostitutes are young native women,
Calgary police say they have a prostitute population of approximately 100,
with the number increasing to about 150 in the summer. Most are under the
control of about 75 pimps. They work in a downtown commercial area, with
the result that the police receive numerous complaints from businesses,
restaurants, hotels and apartment dwellers.

Winnipeg reports 400 10 500 prostitutes, with about half of them working
on the street, while Regina police report 40 habitual street level prostitutes,
only two of whom are not native women.

In Niagara Falls, police reported about 80 to 100 American prostitutes
regularly work near the Whirlpool Rapids, with 15 to 20 on view at any one
time. Most of them are controlled by pimps. The prostitution trade at the local
hotels has been controlled for the past three years by members of a local
motorcycle club. _

Given the variation in the number of prostitutes on the streets, it is
apparent that not all cities are equally affected by the presence of prostitutes
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and their activities. Indeed, while many of the briefs from community groups
and police insisted that the prostitutes were totally to blame for the disruption
to the neighbourhoods in which they worked, some of the briefs from women’s
organizations and social workers took a different view. Women Against
Pornography, Victoria, believes that the public nuisance effects are not caused
by the prostitutes, but by clients and on-lookers. Vancouver Status of Women
believes that the prostitutes are being “scapegoated for noise and traffic
problems caused by others”. Other groups argue that:

[The current concern over prostitution involves] a police campaign to try to
toughen the solicitation Jaws, as well as the manipulation by the potice and
moral conservatives of legitimate concerns by residents of [affected]
neighbourhoods,.. These concerns have been organized into a campaign to
criminalize prostitution and further clamp down on street prostitutes.

Pink Ink, Toronto

There is little street prostitution in most urban centres outside of Vancouver,
Calgary, Toronto and Montreal. ...prostitutes have unjustifiably been focused
upon by powerful urban lobby groups and the media, who have ignored other
street populations which are equally problematic,

The Elizabeth Fry Society of Kingston

Women’s groups also placed considerable emphasis on the fact that many
of the prostitutes first started working the streets as teenagers and that they
should be regarded as victims, rather than as criminals.

The prostitutes ...come from a very disadvantaged background. They are
victims. There's very little hope for them to break out of that cycle and,
certainly, they are getting younger and younger every year. They're not 19 to
25. They are kids, and they've got no place to turn, and they're runaways, and
they're drug-dependent; and they are victims,

Nova Scotia Advisory Council on the Status of Women, Halifax

2.2 Effect on the Family and Individuals

The effect of prostitution on all members of the family, including women,
children and the family member who uses prostitutes, was of particular concern
to some of the church and other groups who presented briefs at the public
hearings.

[Prostitution] is contrary to everything that constitutes a healthy marriage
where life-long commitment and mutual love and respect are the basis for
good family life.

REAL Women of Canada, Toronto

[The public is] intimidated from using streets and public places...because of
the number of persons seeking to buy or sell sexual services on the street.
David Butcher, social worker, Vancouver

The West End prostitution scene has as its primary victims the women
residents of the area, who for financial reasons cannot afford to move out.
These are largely senior citizens and single mothers.

Concerned Residents of the West End, Women's Committee, Vancouver
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It’s been three years since I've been able to walk the half block from my home
to the corner store, because of the looks and comments from cruising cars
whose drivers assume that any female walking in my neighbourhood is a
prostitute.

How can I make you understand the feeling of vulnerability I have when
walking on the streets of a city where I've felt safe for 20 years before the
prostitutes appeared?

How can I make you understand the fury I feel when I hear that prostitution
is a victimless crime, when I feel ] am a victim!

How can I make you understand the intimidation I feel when I see and hear a
pimp parked five feet from my kitchen window, or the revulsion that T feel
when a man purchases sexual services in a car parked under my bedroom
window and then to have a judge say that the law is powerless to stop him.

How can I make you understand my frustration at the simplistic solutions of
de-criminalizing or the like put forward by those who have no experience or
understanding of this offensive and intimidating scene.

Elizabeth J. McNutt, Halifax

The effect on young children of seeing prostitutes plying their trade on the
streets mear their homes and schools was of particular concern to community
groups.

In the West End, two elementary schools and one day-care centre are
confronted by the presence of street prostitutes. Children go to school in the
morning often to find hookers working their school sidewalks, And by the end
of the day, the sale of sex just outside the school yards is busy and distracting.

It is disturbing to watch young children stare at this activity as it flourishes
around them.... The lack of any action to stop this activity clearly suggests to
our children that selling their bodies anywhere is totally acceptable and
obviously condoned by our society. Why else would it be taking place so
freely?

Concerned Residents of the West End, Children's Committee, Vancouver

And finally, the effect on the user of prostitutes’ services:

It provides sexual satisfaction at the high cost of guilt, sexua! deviation, the
loss of respect of other human beings, and often the loss of family and friends.
The Pentecostal Assemblies of Canada, Toronto

The beauty of human relationships is destroyed as the buyers of sexual
favours see people and sexuality as a commodity for use and discard, rather
than a developing relationship.

S1. Andrew’s- Wesley Church, Vancouver

2.3 Effect on Prostitutes

Many of the groups expressed a strong sympathy for the plight of
prostitutes, pointing out that contrary to popular opinion, being a street
prostitute is not a desirable life. “At best it is degrading... At worst, it is
dangerous,” according to the Elizabeth Fry Society of Kingston, an organiza-
tion which works with women prisoners.
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2.4
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... the public should be aware of the dark side of prostitution such as violence
towards prostitutes by pimps and clients. Prostitution is decidedly not a ¢crime
without a victim.

[According to the sociological data surveyed, once a person has entered into
prostitution] they are caught in a trap, with little choice but to continue.
Faculty of Law Students, University of Western Ontario, London

They have been and will continue to be subject to attacks by the customers
and their pimps, National figures show that instances of drug use and
addiction are inordinately high among street prostitutes, so much so that
between vielent death and drug overdose their mortality rate may be forty
times the national average.

City of Regina

[The] illegality of prostitution traps them in the life, and makes them more
vulnerable to violence, pressure from pimps and police, and harassment from
men... By stigmatizing women as prostitutes, and by giving them criminal
records through arrests for prostitution, it makes it even harder for them to
get out of the life when they are ready.

Calgary Status of Women Action Committee, Calgary

In trying to change their lifestyle, these women are vulnerable, not only to
societal censure but also to the vengeance and control of the pimps. Our staff
is working with a young woman who has tried and is still trying to leave
prostitution... One former pimp broke her nose and ribs when she wanted to
opt out and, most recently, another pimp had her severely beaten because she
would not join his stable.

The Children’s Home of Winnipeg

Effect on Morals

Prostitution as a moral issue brought forth a variety of responses:

Of all the girls that we encountered, they regard themselves without
exception, merely as “working girls”. They don’t consider themselves
immoral, They suffer no embarrassment by being prostitutes, as they regard
it as strictly a business deal and they truly feel that they provide a service to
society.

It is interesting to note, however, that although they do not regard being a
prostitute as bad, they will go to extreme lengths to keep this information
from their families...None of them use their real name on the street, They all
have street names or nicknames.

Niagara Regional Police Force, Niagara Falls

[We do] not feel that prostitution is an indication of...some sort of moral slide
in our society... What it is, is the overt expression of the oppression of women
in our society...

The Feminist Research Group, Regina

It is the responsibility of the religious community to speak out against the
human degradation that is part of prostitution and street soliciting. The
effects on attitudes toward sexuality, relationships and community...[are]
devastating.

Group of Clergy, Vancouver



3. Causes of Prostitution

3.1 Introduction

The issue of what causes prostitution produced many theories and
opinions, almost all of them from women’s groups. With one or two exceptions,
the community associations, police and civic leaders who were anxious to force
prostitutes from the streets of their cities, said very little when it came to a
discussion of the root causes of the phenomenon of prostitution.

Most of the women's groups believed that women's involvement in
prostitution was primarily the result of the desperate economic plight in which
many women find themselves. They also attributed prostitution to the
socialization of women who are brought up to believe that their bodies are their
only valued asset. The National Action Committee on the Status of Women
pointed out that “the selling of our bodies does not take place only in
Vancouver's West End or other strips. It takes place [in various media] all
across Canada every day.”

Several groups also cited new sociological research, particularly from the
United States, which is finding a correlation between incest and sexual assault
of young girls and their later involvement in prostitution. The use of drugs, the
fact of having run away from home (sometimes to escape abuse), and the
prevalence of pornography were also blamed for the increase in prostitution.

The true causes of prostitution are social and economic and it is only through
social and economic change that the prostitution problem can be solved...
Women do not want to sell their bodies. For the most part, women enter
prostitution because they have learned that their bodies are saleable
commodities and feel they have nothing else to offer...

National Action Committee on the Status of Women, Toronto

[Prostitution and soliciting] must be understood as stemming from both
short-run and long-run causes. A society that continues to define women as
sexual objects and allows men to act as if women are fit ta be the recipients of
male aggression cannot be surprised when women accept that definition of
themselves and market themselves as a commodity when their other limited
economic resources fail,

The shorter-term cause is that in times of high unemployment, hard economic
times, and increasing social pressures, many women must earn money any
way they can.

[In both analyses, however, the fact that] society has labelled one party to the
transaction as ‘bad’ and ‘criminal’ and the other party as entering an
econemic transaction for the provision of services in a legitimate way is
indefensible rationally, logically or morally.

The Elizabeth Fry Society of Kingsion

...pornography and prostitution are symptoms and particularly graphic
symbols of oppression and objectification of women in our society, revealing
the violence directed towards women and the merchandising of that violence.
Pornography and prostitution are institutions which reinforce and mirror the
daily abuse of women by men. This daily abuse of women takes many forms
such as rape, battering and harassment. But this abuse and bullying i3 not
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only perpetuated by individual men; in the areas of reproductive choice,
family-law and economic inequities in the workplace, the subservience of
women to men is sanctioned and institutionalized, by governments, businesses
and religious organizations. These institutions further contribute to the
cheapening and devaluing of women's labour in society.... It is clear that it is
men who are to blame for the institutions of pornography and prostitution...
Men Against Sexism, Winnipeg

[Prostitution] is a form of domination and nething else. The existence of both
pornography and prostitution depends on the availability of a population of
disadvantaged women. If women were not disadvantaged, if they had true
equality under the law, if they had proper access to education, and training, if
they had access to experiences which build self-esteem, it would not be
possible for either of these things to take place...

Le Comité de la Protection de la Jeunesse, Montréal

3.2 Sexual Abuse and Incest

Many of the social work organizations which work with prostitutes
reported to the Committee that they are finding that many prostitutes were
sexually abused as children. (See Part IV on Children for a discussion of this
view). The Elizabeth Fry Society of Kingston, for example, estimates that one
third of the women in the federal penitentiary were sexually abused as
children. The Children’s Home of Winnipeg, which works with troubled
children, told the Committee that up to 80 percent of the young peeple in one

of their training programs were sexually abused as youngsters.
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As we delved into the literature in the area, we discovered...that our
observations were consistent with experts in the field who have acknowledged
that teenage prostitution is a point on a continuum of an early destructive
sexual experience. One recent case in which we were invelved was that of a
young woman who used to obtain her allowance for performing fellatio on her
father; for her it was a natural progression to move on to other forms of
selling sex.

The Children's Home of Winnipeg

The association of child abuse with prostitution appears to be gaining
increased recognition by researchers. In one recent study, detailed life
histories were collected on 200 prostitutes. Former prostitutes working with
Delancy Street Foundation, a self-help residential facility known for its work
with prostitutes, criminals and drug addicts, conducted this survey. Their
results clearly link abuse as juveniles and prostitution as adults. This
particular study found that:

60 per cent of the prostitutes became so when 16 or younger; the
youngest was a mere child of 10;

65 per cent came from famities of middle or higher income;

60 per cent had been sexually exploited as juveniles; in 63 per cent of the
cases, the abuser had been the father or surrogate father;

only 10 per cent had been abused by strangers;

in 81 per cent of the cases, some sort of force was used and almost all
reported that the sexual abuse caused severe physical harm: cuts,
bruises, broken bones, venereal discase;



17 per cent ran away from home to avoid the abuse; and

2 per cent had attempted to commit suicide,
Government of Saskarchewan, Regina

3.3 Economic Conditions

The economic plight of women, particularly young, poorly educated
women who are unable to find employment, was gited by many groups as the
major cause of prostitution. They pointed out that in times of economic
hardship and high unemployment, those who lack schooling, training or work
experience may have no choice but to turn to prostitution to provide the basic
necessities for themselves and their dependents. They also pointed out that
Canadian women earn, on average, 60 cents for every dollar earned by men.
Their low income is even more graphically illustrated by the fact that in 1981,
75 per cent of all minimum wage earners were women.

Prostitution {must] be understood as a crime of poverty. As long as there is
demand for purchasable sex, and a combination of high unemployment and
low-paying jobs, we shouild realize the prostitutes are driven by hunger and
frustration to fill the supply of that demand.

Concordia [University] Women's Collective, Montréal

The recent increase in street prostitution in the Halifax Metro area directly
corresponds to the downturn in the economy, the increase in exhausted rates
of Unemployment Insurance, and restraints and tightening up of welfare
budgets. This correlation is extremely important.

Nova Scotia Assaciation of Social Workers, Halifax

In Regina the majority of street walkers are young native teenage women,
one of the groups with the highest unemployment rates in the country.
The Feminist Research Group, Regina

The Ontario Advisory Council on the Status of Women emphasized the
need for economic reforms to alleviate the problem of women and girls turning
to prostitution because they have few other available options. Their recommen-
dations, designed to improve the economic status of all women in our society,
encourage both federal and provincial governments to introduce:

1) legislated affirmative action programs:

2} contract compliance;

3} better enforcement of the employment standards legislation;

4} improved child care facilities;

5) re-training programs for women to assist them to enter the higher paying

non-traditional jobs;

6) extension of benefits to part-time workers on a pro-rated basis with full-

time workers;

7) changes to social benefits legislation in order to allow women to

adequately support their families.

3.4 Other Causes

Three other causes of prostitution which were mentioned at-the public
hearings were the problems of runaways who fall into prostitution as a last
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resort, the use of drugs and the effect of pornography. It was pointed out that
large urban cities have become refuges for thousands of homeless people, many
of whom are juveniles escaping from abusive families or provincial juvenile
homes.

While one researcher documented that 96 percent of teenage prostitutes were
runaways, this phenomenon is often mistakenly assumed to be the problem,
when actually it is largely a symptom of a pattern of victimization which
begins for most prostitutes when they are young children at home,
Faculty of Law Students, University of Western Ontario, London

Three quarters of juvenile prostitutes interviewed at Kingston Penitentiary
were escaping from families which subjected them to sexual abuse.
The Elizabeth Fry Society of Kingston

While no statistics on drug use and addiction by prostitutes were available,
some social workers and civic officials described the use of drugs by prostitutes
as being much higher than for the population as a whole. On the other hand,
the Committee was told in a private meeting with prostitutes in one major city
that some prostitutes use drugs and alcohol to help them to endure their work,
but that the majority do not because the dangers of their job require that they
be constantly alert.

Pornography was also cited by some as a cause or a contributor to
prostitution. The prevalence of pornography reinforces the view that women
are sexual objects available for men’s pleasure. Others believe that for the
consumer of pornography, the prostitute is the most available person to engage
in the sexual acts portrayed in pornography. One promises, the other delivers.

4. The Present Law and its Enforcement

4,1 The Law

The public hearings revealed that there are two distinct, and diametrically
opposed, schools of thought regarding the present law on prostitution. On one
side, one tends to find the police, mayors, municipal officials and community
groups representing areas affected by prostitution, as well as conservative
church groups. On the other are organizations such as women’s groups, civil
liberties associations, social workers, some churches and gay organizations.

On the basis of the briefs presented to the Committee, it would appear
that the first group is convinced that the only solution to the problem of street
prostitution is the introduction of stronger federal laws, similar to those
proposed by the Standing Committee on Justice and Legal Affairs in 1983, but
with a wider definition of street soliciting. Briefs from the second group
indicate that the present laws, both in their substance and in their administra-
tion, have been unfair and unworkable because they have had the effect of
punishing the prostitute and not the customer. In addition, they believe that
these laws discriminate chiefly against street prostitutes, who tend to be poor,
disadvantaged, and from visible minorities. These groups believe that the only
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solution to the problem of prostitution has to be a long-range one, based on
social and economic programs designed to keep young people out of prostitu-
tion, rather than harsher laws to punish those already in it. They tended to
favour decriminalization of prostitution.

Some examples of the views of the first group, who favour stronger
controls, follow;

To put an end to the problems caused by prostitution and to allow citizens to
move about freely in the streets of Canada as a whole, the Criminal Code
must define the notion of solicitation as any person who through words,
gestures or otherwise offers oneself, proposes oneself or in any way
demonstrates that he or she is available for purposes of prostitution.

Service de Police de la Communauté Urbaine de Montréal

...whatever changes are made to the Criminal Code, it should be amended to
remove the uncertainty as to whether clients are liable to prosecution.

-.-a new offence [should] be added consisting of the offering or acceptance of
an offer to engage in prostitution in a public place...

...the definition of public place [should] be amended to include vehicles in
public places, and private places open to public view,
Mayor Ron Wallace, Halifax

[The Hutt decision] has virtually rendered the existing {soliciting| legisiation
useless...[Now] a police officer must virtually witness a prostitute ‘putling a
half nelson on® or ‘wrestling a client to the ground’ in order to obtain a
conviction. Consequently, local police have laid but one soliciting charge in
the past two years and it was then thrown out of court.

Parrick Cummings, Acting Mayor, Niagara Falls

The proposals, made by women's groups and civil liberties associations,
that other laws, such as those designed to control nuisance, traffic, and noise,
could be used to prevent the most disturbing aspects of street prostitution, were
dismissed as unworkable by police and many community groups.

Evidence required for the enforcement of Sections 171 (creating a
disturbance) and 193 (keeping a bawdy house) are so cnerous as to make
them virtually useless, ..while the potential of indirect controls exists, the
reality, as secen in inner-city communities, is that they have not been or
cannat be effectively used.

West End Community Advisory Council, Vancouver

..increased police foot patrols in the North Jarvis area and the study of
possible traffic modifications to deter customers, can only curtail street
soliciting a small degree, and for only a short term,

Mayor Art Eggleton, Toronto

...[these] regulations are stop gap measures that add to the inconvenience of
citizens in the affected neighbourhoods; the only solution is the adoption of
the Justice Committee amendments.

Toronto Residents on Street Soliciting

The views of the women’s groups, civil liberties associations and gay
groups were diametrically opposed to those of the civic officials and community
groups,
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The supposed legal activity of prostitution is indirectly criminalized because
of the effect of Sections 193 [bawdy houses] and 195 [living on the avails]. In
the case of the soliciting section, a further effect is to protect men from the
undue solicitations of women...[while] women receive no such equivalent
protection from unwelcome and persistent solicitations, nor is society at large
protected from the solicitations of politicians, street hawkers, religious
advocates or others plying their wares. Section 195.1 [soliciting] is clearly
discriminatory and criminalizes the behaviour of only one group of people
who solicit, prostitutes who work the street.

In more serious nuisance cases, other Criminal Code provisions such as
causing a disturbance, indecent exposure, or intimidation, could be utilized
instead of the soliciting section.

Vancouver Status of Women, Vancouver

...increased use of Section 169 (causing a disturbance), and Section 171
(public indecency) [could be used] to counter prostitution-related crime.
B.C. Civil Liberties Association, Vancouver

[The] present law deprives the prostitute of husband or mate and stable
family life; any man living with a prostitute can be charged with ‘living on the
avails’... Bawdy house laws force her to work on the run.

Canadian Organization for the Rights of Prostitutes, Toronto

The debate on amending the Criminal Code dealing with prostitution centers
on two issues: the right of adult gays to have sex in gay institutions such as
steambaths, and the provision of sexual services for financial reward. At
present, the criminalization of gay prostitutes under the bawdy house sections
is used by the police to harass gays and reinforce the prevailing social mores
of stigmatizing and persecuting gays.

Right to Privacy Committee, Toronto

4.2 Police Practices

Police practices with regard to the enforcement of laws against prostitu-
tion came under attack from two different directions. First, police were
criticized by aldermen in some cities for their failure (since the Hutt decision
requiring pressing and persistent behaviour made it more difficult to arrest
prostitutes) to use other laws to curtail the activities of street prostitutes.
Secondly, they were criticized by women's groups for their harassment of

prostitutes.
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...police will not increase foot patrols, which in the past substantially reduced
the problem of street soliciting, because of their inability to obtain arrests; an
attitude that appears to be part of a stratagem to obtain the passage of the
tougher Criminal Code amendments.

Alderman Jack Layton, Toronto

If the spirit is there,. the police could control many of the public nuisance
factors under the current legislation,
Elizabeth Fry Society of Toronto

There has been a great public campaign by the police and the prosecutors to
obtain new anti-prostitution laws by not enforcing the existing statutes.
Alderman Harry Rankin, Vancouver



The harassment of prostitutes by police was described in some of the briefs
from women'’s groups.

The criminalization of solicitation for the purposes of prostitution is a
difficult offence for the police to charge, and yet they are expected to dea}
with it. This can, and does, allow for harassment of women who work as
prostitutes by the police. For example, in Winnipeg, open and surreptitious
photographic surveillance of the women is done routinely by the police.
Common tactics reported are frequent drug searches without warrants, being
taken off the street and held for questioning, etc.

There is no special training for police officers who work in this area. They
learn *on the job', and they are picked for their ability to have a ‘good rapport
with the girls’. So it is not surprising the unenlightened attitude of law
enforcement officers towards wamen on the street,

Manitoba Action Committee on the Status of Women, Winnipeg

Perhaps many of the problems surrounding prostitution, such as physical and
psychological harassment by police, may be the result of the law.
Manitoba Advisory Council on the Status of Women, Winnipeg

Enforcement of existing legislation has proved troublesome, costly in money
and police personnel, prosecution efforts and court attention and ineffective
in deterring recidivism. Furthermore, enforcement patterns are often selective
and discriminatory. The use of undercover agents posing as prostitutes or
clients is questionable and tends to bring the administration of justice into
disrepute.

Association Nationale de la Femme et le Droit, Montréal

5. Recommendations for Change
5.1 The Law

The recommendations for changes to the law fall into four categories,
which are described in detail in Chapter 36. This section will attempt to
provide only a cross-section of the views expressed at the public hearings.

The four categories of changes proposed to the Committee were:

a) The criminal law should be strengthened in an effort to control
street prostitution more effectively, or, in the view of a small
minority, to do away entirely with prostitution of all types;

b) Prostitution-related activities should be decriminalized, that is
removed from the control of the criminal law, unless other forms
of criminal conduct are involved;

¢) Prostitution should be legalized and controlled by regulation;

d) The prostitution activities of prostitutes should be decriminalized,
but those of customers and pimps should be criminalized, a
blending of criminalization and decriminalization.
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a) Strengthen the Present Law

The majority of those who believed that stronger laws were the solution to
the problem wanted to make it possible for the police to control street
prostitution more effectively and to secure convictions more easily. This view
was put forward by the police in most cities, as well as by mayors and councils,
community and commercial groups and individuals in major cities in which
street prostitution was creating problems. These groups supported the 1983
recommendations of the House of Commons Standing Committee on Justice
and Legal Affairs which recommended: the addition of a new offence of
offering or accepting an offer to engage in prostitution; the application of the
law to both prostitute and customer; and the redefinition of “public place” to
include a motor vehicle in a public place.

In any amendments to the Criminal Code it [must] be made abundantly clear
that if any person solicits any other person in a public place for the purposes
of prostitution in any manner that person is guilty of an offence.

Calgary Police Commission, Calgary

Section 195.1 [soliciting} must be amended to overcome the pressing and
persistent problem. The amendments proposed by the Justice Committee will
be unenforceable while police are still left with the need to prove that
solicitation is “pressing and persistent.”

Mayor Art Eggleton, Toronto

The extreme view, that prostitution should be eliminated entirely, was
held by only a very small proportion of those making submissions,

The government should pass laws prohibiting the practice of prostitution in
any form.
Christian and Missionary Alliance of Churches, Regina

..favours criminalizing all forms of prostitution, as well as all associated
activities, To meet this objective, the Hutt decision should be specifically
overruled by provisions of the Criminal Code; clients of prostitutes should be

made equally liable to prosecution; ... consideration should be given to
including private places as well as public places in any prohibition on
soliciting.

RE AL Women of Canada, Toronto

b) Decriminalize Prostitution

The proposal that prostitution should be decriminalized was made by the
majority of women’s groups which presented briefs on prostitution, by
individual prostitutes and prostitute organizations, gay rights organizations,
social workers, civil liberties organizations, some church groups and a small
minority of municipal politicians,

These briefs advocated: the removal of street soliciting from the Criminal
Code; the repeal of the common bawdy house provisions, or at least changing
them to allow small numbers of prostitutes to work out of their own premises;
and the use of other Criminal Code provisions, along with provincial legislation
and municipal by-laws to deal with the nuisances associated with street
prostitution.
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Those who favoured decriminalization of prostitution told the Committee
that prostitutes are essentially victims of a sexist society, and should not be
treated as criminals. Although they did not condone prostitution as a way of
life, they believed that it could be eliminated only through long-term social and
economic measures, not through legal restraints.

Given that no legal changes, in and of themselves, can eliminate prostitution,
decriminalization seems to afford the fairest, least costly and most effective
choice, and to offer the mast opportunity for options for prostitute women.

Prostitution, like water, can be dammed in one place, but will simply find
another outlet. Prostitution may change its form but it will not disappear so
long as society creates and fosters conditions where it must prevail.”
National Action Committee on the Status of Women, Toronto

The National Action Committee on the Status of Women, Toronto, made
a detailed proposal outlining how the law should be changed to decriminalize
prostitution. Similar proposals were put forward by the B.C. Civil Liberties
Association and by regional women’s groups such as the Manitoba Action
Committee on the Status of Women, the Vancouver Status of Women, and the
Feminist Research Group, Regina. The NAC proposals are:

1. Section 195.1 of the Criminal Code, Soliciting for the Purposes of
Prostitution, ought to be repealed.

2. In the alternative, Section 195.1 ought not to be amended with a view to
cancelling the effect of Hutt, It is doubtful, and we doubt, that soliciting
which is pressing and persistent is sufficiently harmful to property
constitute a crime; however, it is clear that soliciting which is not pressing
and persistent is not sufficiently harmful, and should not constitute an
offence.

3. Section 193, Keeping a Common Bawdy House, ought to be repealed.
Alternatively, 8. 193 should be amended to make it possible for prostitutes
to use their own homes for the purposes of prostitution.

4. The problems raised by the phenomenen of street prostitution, insofar as
they would remair if recommendation 3 were adopted, should be regarded
as problems of public order. They are properly dealt with by lepal
remedies other than criminal sanctions aimed specifically and exclusively
at the prostitutes. For example, police and concerned citizens should be
urged to make use of the following types of legislation:

(a) Existing provincial residential tenancy legislation which protects the
right to quiet enjoyment of one’s residential premises. In the event
that Section 193 is repealed, this legislation, along with well
developed common law, is available to deal with any nuisances arising
from the operation of bawdy houses.

(b) Mator vehicle legislation, municipal zoning by-laws and similar
regulatory legislative controls can be used to control any nuisance
problems resulting from street prostitution.

(¢} Insofar as serious nuisance problems that amount to criminal
behaviour manifest themselves, enforcement of existing sections of
the Criminal Code can be relied upon. Specifically, Section 17]
(Cauvsing a Disturbance, Indecent Exhibition, Loitering, etc...),
Section 169 {Indecent Acts), Section 305 (Extortion), and Section
381 (Intimidation) could be used.

National Action Committee on'the Status of Women, Toronto
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The Canadian Advisory Council on the Status of Women put forward a
slightly different proposal which recommends a form of partial decriminaliza-
tion of selected prostitution-related offences while retaining sanctions against
all offensive solicitors. The Council recommends the abolition of the present
‘soliciting’ provision in s. 195.1 of the Criminal Code and its replacement with
a new offence wherein the pressing or persistent solicitations of anyone, for
whatever purpose in a public place, would be liable to penalty.

The Council also proposed that the definition of a common bawdy house
in 5. 179 of the Criminal Code be amended to allow up to three persons to use
premises for the purpose of their own prostitution.

The decriminalization option was also the most popular with organized
groups of prostitutes, Alliance for the Safety of Prostitutes in Vancouver and
the Canadian Organization for the Rights of Prostitutes in Toronto.

The [decriminalization] option represents the only viable and socially just
alternative. It would allow women:

» the option of working indoors and ... methods {other than street soliciting]
of securing business, alleviating much of the existing problems on the
street,

= increased security for the prostitutes by reducing the potential for
exploitation by customer, police and pimp;

* g sense of dignity and self worth.
Canadian Organization for the Rights of Prostitutes, Toronto

Gay groups presenting briefs in several cities also supported the
decriminalization of prostitution, especially the bawdy house sections.

We wish to comment only on a few aspects of the issues of prostitution,
pending a full study of this very comptex subject. Since the decriminalization
of consensual sodomy between two adults, bawdy-house statutes, along with
obscenity statutes, have provided the most common legal pretexts to police
and the courts for the politically motivated persecution of gay people. Indeed,
they have replaced the sodomy statutes as the legislative means of
criminalization of gay people, and been used systematically against gay
institutions, meeting-places, and even private homes, where no monetary
transactions were ever proven to have taken place.

We demand the immediate repeal of all bawdy-house statutes that may be
interpreted to apply to any situation other than strictly defined prostitution.
Furthermore, we demand the removal of the categories of *gross indecency™
and “buggery” from the Criminal Code, undefined terms which are
systematically defined by the police and our other political enemies in such a
way as to selectively prosecute gay people and criminalize our valid sexual
practices.

Finally, in view of recent tendencies of the law to invade our private space
and criminalize our lives by extending the definition of public space, we urge
the commission to consider the proposed definition of automobiles as public
space with extreme caution. If approved this revision will be used selectively
by police as one more means to criminalize our private lives as gay people:
heterosexual teenagers parked in “lovers’ lanes” will continue unimpeded as
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before, while the gay equivalents will continue to be subjected to the full force
of legal terrorism with increased legislative justification.

Emergency Commitiee of Gay Cultural Workers Against Obscenity Laws,
Montréal

Those opposed to decriminalization predicted dire consequences if such a
change were introduced.

If this option were chosen... thereafter the downtown streets of major
Canadian cities would be literally clogged with prostitutes from all over
North America lured to Canada by the lax laws. Decriminalization would, in
effect, be a giveaway of our downtown areas gver to the prostitutes and their
pimps.

Mayor Art Eggleton, Toronto

..this option [decriminalization] exists now. Simple soliciting is not a
criminal act, and those who argue for decriminalization are simply arguing
for maintaining the present unpleasant situation.

Downtown Halifax Residents Association, Halifax

¢) Legalize Prostitution

The view that prostitution should be legalized and regulated was presented
to the Committee by only a few individuals, including a few municipal
politicians. Some wanted licensed brothels, and licensing and compulsory
medical examinations of prostitutes. Others suggested red light districts.

Legalization, with appropriate control mechanisms, would be a better
situation than we have today.. Then maybe we can start to discuss the
control mechanisms, the zoning, the licensing, the income taxes, the hours of
operation, the age limits, the types of sexual services that are authorized for
sale, and all of the other governmental controls thai are involved with
‘legalized prostitution.’ Legalization does not mean uncontrolled prostitution,
as the prostitutes would tike to have.

Downtown Halifax Residents Association, Halifax

I firmly believe that controlling prostitution and ailowing it to proceed within
the framework of strict regulation is the only way to eliminate its harmful
and unpleasant effects, [However], T do not believe that establishing “red-
light districts”” will solve the problem. European cities which have dene this
are experiencing very high levels of criminal activities in these areas.

I do believe, however, that by limiting the number of licences issued, by
allowing business operators to accept or refuse an application by a prostitute
to operate on their premises, and by allowing prostitutes to work in all areas
zoned exclusively for commercial use, we can prevent a high concentration of
this kind of activity in any one area.

The licensing provision would enable law enforcement officials to get many of
the young prostitutes off the streets and place them in the care of juvenile
authorities, where they may receive medical attention, [and] counselling...
Alderman Anne Johnston, Toronto

While there were only a few suggestions for legalization of prostitution,
many presenters expressed strong opposition to the imposition of any such
regime. Mayors and community associations, as well as women’s groups and
the prostitutes themselves were all opposed to legalization.
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...the state would, in effect, become the pimp and benefit, through taxes, from
an activity that is regarded by many in our society as exploitative of women.
There are also some practical drawbacks to legalization. It has been
suggested that only a certain number of licensed prostitutes be allowed to
solicit on designated streets...or that a red light district be created... There
would be an immediate outcry from residents and businesses, ““not on my
street!”

Mayor Art Eggleton, Toronto

..legalization raises three problems. First, politicians are seen to condone
prostitution; secondly, the government becomes the pimp; and thirdly, it
retains prohibitions and a system of enforcement that duplicates the current
provisions of the Criminal Code in order to control *free-lancers’.

West End Community Advisory Council, Vancouver

..by licensing, you would be ensuring that the most vulnerable, the young,
would be put in the hands of the pimps and the underworld.
Elizabeth Fry Society of Toronto

The real disadvantage of legalization weuld be the danger of ¢nslavement and
ghettoization of prostitutes through their being registered.
First United Church, Vancouver

d) Penalize only the Customer

The proposal that the law should penalize the customers, pimps and
procurers, but decriminalize the behaviour of the prostitutes was made by
Professor Constance Backhouse and a group of law students at the University
of Western Ontario, London. This view was supported by some women’s groups
as well.

The law students made three proposals for reforming the Criminal Code:
that a partial decriminalization approach be taken that would repeal the
existing sections used against prostitutes; that criminal sanctions against
exploiters be tightened; and that emphasis be put on the client’s offer 1o
purchase sexual services. It also proposed that the bawdy house sections should
be amended to deal solely with keepers and owners, not inmates or found-ins,
in order to deter those who profit from the prostitution of other persons.

Their argument is that prostitution should not be accepted without
question. The law should attempt to deal with the root cause, which is the
demand by men for sexual services. It is this male attitude which creates the
need for prostitutes and the situation which allows other males, in particular
the procurers and pimps, to exploit them.

The major criticism of this approach, which would create a law which
distinguishes between buyers (almost entirely men) and sellers (mostly women)
of sexual services, is the possibility that it would be open to a challenge under
the equality provisions (Section 15) of the Charter of Rights.
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6. Rehabilitation Programs

The groups which addressed the need for rehabilitation programs to
prevent women from entering prostitution, and to assist those in the field to
find other means of employment held the belief that the present social and
economic inequalities of women in our society are responsible for driving
disadvantaged women into prostitution. They pointed out that the government,
if it is truly committed to reducing solicitation, must look at the conditions that
lead women into prostitution and at the nature of our society which perceives
women as sexual objects to be bought and sold.

They took the position that the root causes of prostitution could be
eradicated if the social and economic inequalities faced by women were
addressed. They urged the provision of improved services for women, such as
interval houses, community living alternatives, 24-hour day care centres,
employment and career counselling and training, drug and alcohol counselling,
the implementation of affirmative action programs and the enforcement of
equal pay for work of equal value regulations.

Economic independence is the key to resolving the problem of prostitution, as
it is the key to resolving most of the issues taken up by feminists: child care,
women’s wages and job ghettos, discrimination and devaluation. Prostitution
is but one symptom of the pervasive inequalities condoned by our society vis-
d-vis women and children.

Saskatoon Committee Against Pornography, Saskatoon

Until women have equality of opportunity and treatment, there will be those
who endure the censure, arrest, harassment and punishment of prostitution in
order to make a living wage. For those who are already involved in
prostitution we must provide services in re-training, life skills and
assertiveness training, and affirmative action in all areas.

Manitoba Advisory Council on the Status of Women, Winnipeg

It may or may not be possible to prevent prostitution, but it should certainly
be possible to make alternatives more possible to women and children.
Services to abused or distressed women and children are “under the gun” at
this time, just when the problem of these groups is being addressed.

First United Church, Vancouver

If we are to resolve the prostitution problem, we must begin by preventing
child abuse, by refusing to condone the use of women’s bodies as a sales
incentive in advertising and their abuse in violent pornography, by providing
alternatives to children and women now involved in prostitution in the form
of alternative housing arrangements, social services and employment training
programs.

National Action Committee on the Status of Women, Toronto

The most detailed proposals for services which would help women to get
out of prostitution and assist those now in it were made by the Alliance for the
Safety of Prostitutes in Vancouver. They proposed:

1. Drop-in store front centres should be set up to provide health care, family
planning information, legal services, court advocacy and welfare appeals.

2. The incidence of prostitution could be reduced if some or all of the
following services were available to case the financial burden for single
women and sole support mothers:
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¢ day care, so that single parent prostitutes could get a regular job;

« student grants to allow prostitutes to improve their education or job
skills;

« co-operative housing, to reduce the cost of living for single parents or
single women;

» an increase in welfare payments so that welfare women would not have
to resort to prostitution on the last few days before their next cheque
arrives;

# an increase in the minimum wage so that low income women would not
have to resort to prostitution to make ends meet;

» special training for social workers and police who do not presently know
how to deal with prostitutes.
Alliance for the Safety of Prostitutes, Vancouver

7. Research

Many groups commented on the fact that research on the subject of
prostitution is almost non-existent in Canada, and that the little that has been
done has concentrated almost entirely on street prostitution. Very little is
known about the other types of prostitution, such as call-girls, escort services
and massage parlours. Even less is known about the customers of prostitutes.

.2 thorough and professional study [should] be undertaken to uncover the
roots of prostitution and to document to what extent the economic plight of
young women and sexual exploitation of children play substantial roles in
leading women into prostitution.

Manitoba Action Committee on the Status of Women, Winnipeg

...the federal government should allocate a sum of money for an in-depth,
national study of the needs of prostitutes. Such a study must include such
aspects as: the involuntary or voluntary nature of their participation; reasons
for participation, if voluntary; perceived needs vis-d-vis safety, medical
services, etc.: ...and ways of aiding, through training programs, employment
opportunities, etc. those who wish to leave the field.

The Feminist Research Group, Regina

8. Conclusion

The public hearings were a very important aspect of the work of the
Special Committee. The careful and thoughtful briefs, presented by groups and
individuals in every region of Canada and representing a wide diversity of
opinion, were an invaluable contribution to the body of information the
Committee collected on this issue. In conclusion, the Committee would like to
thank all of the participants who devoted many hours of their time to writing
their briefs, presenting their views and participating in the development of legal
and social reform.
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Chapter 28

Prostitution in Canada Today

1. Introduction

Briefs presented at the public hearings were an invaluable source of
information about Canadians’ views and experiences with prostitution
activities. Many presentations included information about prostitution in
particular cities and towns and made reference to research studies. In this
chapter, we will consider in more detail what published studies say about
prostitution so that our subsequent recommendations are based on as
comprehensive a view of the issue as is possible,

Historical and empirical information about prostitution in Canada is
largely absent from the available research literature. Perhaps the major reason
for this state of affairs is that only recently have researchers turned their
attention to the study of this issue. When they do begin to investigate the
context and manifestations of prostitution, they realize that the research area is
a very difficult one. Not surprisingly, therefore, our information is relatively
incomplete. While we do find the occasional study or reference to prostitution
in Canada, only rarely do we have multiple or comparable studies such that the
information reported in one source can be checked against another set of
findings, and thus we can be confident that we have a reliable body of
information.!

This lack of good, comprehensive research does not mean, of course, that
people have been unaware of the business of prostitution or that people do not
have firmly held views about the profession, and its canses and consequences.
Indeed, one can see in the history of legislation which has been passed to
control prostitution, that certain views and ideas about it are reflected in
changes to the legal codes. However, these changes do not necessarily mean
that people and politicians had a thorough or accurate understanding of the
issues with which they were dealing. Rather, a partial knowledge, coupled with
periodic waves of moral fervour, convinced various Parliaments to take action.?

In the 1980s, it is our belief that policy makers, politicians and the general
public look for a more complete understanding of social issues before
implementing or changing legislation. While previous generations may have
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striven for this goal as well, the means to accomplish this end are more
available to us now, and the possibilities for conducting research into an issue
as difficult and complex as prostitution have increased. The accuracy of
information may also be perhaps, more significant to us today, given the
involvement of the state in all aspects of our lives. If the state is to set so many
of the parameters within which we will live, then we must be sure that the
principles and bases from which action is taken, are ones with which Canadians
agree and ones which are legitimate and defensible.

Typically, we believe that unless we understand the phenomenon we are
seeking to control, our efforts towards that end will not be overly successful.
For example, we must have a good understanding of the harms, if any,
resulting from prostitution as it currently operates before we can determine
what action may be necessary. Similarly, when we seek to implement social
policies, we will be more successful if they are specifically targeted at certain
categories of people. This again assumes that we know the characteristics and
number of people involved in the issues we seek to address, otherwise our
policies may be inappropriate and special facilities over- or under-utilized.

Part of the task of the Committee, therefore, has been to gain as full an
understanding of the business of prostitution as is possible. As indicated earlier,
most people have views about the issue, but may not be very clear about the
basis for their views, and certainly have varying degrees of knowledge based on
personal experiences. Through its public hearings, the Committee received
submissions from a variety of Canadians who had information to bring to our
attention.

This information typically came from people who had had direct contact
with prostitution either as members of the public who were inconvenienced by
the business, as members of the various professions who from time to time had
prostitutes as clients or as members of police forces. In addition, the
Committee held private meetings with them whenever prostitutes requested the
opportunity to present their views in private. The Committee also heard from
people who, although they may not have had any direct contact with
prostitution, had specific beliefs about it.

While briefs, submissions and interviews from concerned individuals and
groups constituted one source of information for the Committee, an additional
source was the program of research undertaken by the Department of Justice,
which was designed to assist the Committee in its deliberations. There were
three major components to the research on prostitution: 1) five regional studies,
2) a national population survey, and 3) a review of prostitution and its control
in selected countries outside Canada.

The five regional studies were undertaken in order to learn as much as
possible about who the prostitutes are and how they work, current control
practices, social programs and the need for changes in our current legislation.
The regional studies were conducted in Vancouver, the Prairie provinces
{essentially Winnipeg, Saskatoon and Calgary), Ontario (primarily Toronto
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but with some information from Niagara Falls, London, Timmins, Sudbury,
Hamilton, Ottawa, Windsor and Cornwall), the province of Québec (focusing
on Québec City, Montréal and Trois-Riviéres) and the Atlantic region (with
Halifax and St. John's being the focus).’ The researchers were operating under
very tight schedules since the Committee needed the information as quickly as
possible for its deliberations. The shortness of time was particularly prob-
lematic for research such as this, since the quasi-legality of the business means
that researchers have to establish their credibility and reliability with those
involved before people are willing to talk about what they do. Establishing this
credibility, of course, takes time. For these reasons, the researchers could not
cover all aspects of prostitution, but had to concentrate their efforts on certain
aspects of the business. Because of public concern about the most visible
aspects of prostitution, the researchers were asked to focus on prostitution
which is carried out on the street and in public places, and to do all they could
to investigate the other forms of the business. In addition, the researchers were
to concentrate, if possible, on the customers (who they are and their
motivations) and those who procure and maintain people in the profession (i.e.
pimps). Although we now have more information about prostitution in Canada
than we have ever had before, it must be stressed that we still know about only
certain parts of the business and, as will be apparent in the discussion of the
research findings, there are whole areas about which we still know virtually
nothing.

The second component of the Department of Justice’s research program
was the National Population Study on Pornography and Prostitution.* This
survey included 2,018 Canadians over 18 years of age who were interviewed
during June and July, 1984 on the issues of pornography and prostitution.
Because the sample is representative of Canadians over 18 years of age, and in
all parts of the country with the exception of the Yukon and Northwest
Territories, we are able to draw conclusions about Canadians’ knowledge of
prostitution, their attitudes towards it, and similar issues of interest. The study
was designed to learn about “Canadians attitudes towards, knowledge and
perceptions of pornography and prostitution.”* This is the first time that such a
large-scale study has been conducted in Canada. While the study has given the
Commitiee some interesting information on Canadians’ views, use and
exposure to pornography and prostitution, it should be remembered that this is
the first such foray into this area of research, and everyone involved with it
would do it somewhat differently if the study were to be repeated. For example,
questions would be reworded and some of the conceptualization on which the
survey is based requires further thought and elaboration. In addition, it must
be stressed that social surveys such as this can give us only a very partial and
somewhat superficial understanding of the issues with which we are concerned.
Constraints on the time it takes respondents to answer the questions mean that
each facet of the topic-cannot be pursued in depth. Therefore, very complex
issues are simplified and respondents may be answering questions on issues te’
which they have given very little thought, and to which they would give
different answers if they were to reflect more thoroughly on their own views
and attitudes. The National Population Survey should, therefore, be seen as a
good, first effort to explore Canadian’s perceptions about pornography and
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prostitution, but not as a definitive statement on the issues. As will be discussed
later in the Report, it gives us more descriptive information about Canadians’
views on the issues than we have had to date, but still leaves us with many
unanswered questions which need to be the subject of further research.

A final set of studies looks at prostitution in other countries.* The research
involved an analysis of the current legislation, published studies discussing
aspects of prostitution or the public’s views for the country in question, and
interviews with selected officials” whenever this was possible. Although such
research does not provide the detail given in the five regional studies it is
invaluable in indicating the trends in legislation and the major advantapes or
disadvantages to particular approaches of the issue.

Apart from these major research initiatives, smaller studies were
completed which dealt with specific topics, for example, sexually transmitted
diseases and the media coverage of prostitution-related news.” The
Committee’s Director of Legal Research and individual Committee members
were also involved in particular aspects of the overall research effort, in
refation to such issues as the current state and effectiveness of Canadian
criminal law on prostitution-related activities, the relevance of provincial law,
municipal by-laws and the impact of the Charter on proposed changes to the
Criminal Code.

Apart from the studies specially commissioned by the Department of
Justice or the Committee, we have, of course, made use of published studies
and reports whenever possible. As indicated earlier, these are not very
numerous when dealing specifically with Canadian experiences, but there is
some material available. In particular, the Committee was able to draw on
information from the recently published report of the Committee on Sexual
Offences Against Children and Youth’s (Badgley Report).! Although the
primary focus of our Committee was on adults, children were included in our
mandate and consequently, it was important for us to understand their
involvement in prostitution. Other studies gave us some information about
prostitution prior to the most recent research in Canada, and studies conducted
in other countries provided information which at least allowed us to ask the
questions of how and why the Canadian experience would be different from
that reported elsewhere. By inference, therefore, we may be able to reach a
better understanding of prostitution within the Canadian context.

Although it may be too obvious and trite an observation, we must state
that we are not dealing with a new phenomenon in Canadian society. While
some may wish to challenge the old cliché that prostitution is the oldest
profession, it is apparent that prostitution has been practised in Canada from
the time of white contact, and, depending on the precise definition of
prostitution, in native societies prior to European settlement.®

As Canadian society has changed, however, so has the practice of
prostitution. Certainly by the nineteenth century, we find a pattern which is
repeated in many western countries of visible street prostitution and known
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houses of ill-repute often found in conjunction with military establishments and
commercial areas, such as ports and frontier settlements.’® Whether
prostitution was also being practised in the smaller towns and rural areas of the
country and in less visible forms, is an unanswered question. But the questions
and dilemmas about prostitution which we can discuss in the 1980s were
certainly familiar to earlier generations of Canadians.

Then, as now, we are asking “How many prostitutes are there?” “How
many customers?” “Who becomes a prostitute, and why?” “Why do men use
the services of prostitutes?” and “What are the characteristics of these men?”
“What are the perceptions of prostitutes about their work and the context in
which it takes place?” “Does the public at large have views about the practice
of prostitution and its effect on society?” “What should be the response of
society to prostitution?” These and similar questions have concerned segments
of our society for generations. The work of this Committee is simply the latest
attempt to consider these problems in the light of our current situation, but
from everything we have learned, it certainly will not be the last.

The remainder of the chapter will present an overview of prostitution in
Canada, drawn from information collected at the public hearings and the
research studies outlined above,

2. The Incidence of Prostitution

On the basis of the specific research studies conducted for the Department
of Justice, and from information given at the public hearings or in private
meetings, it is safe to say that prostitution is an identifiable activity in all mid-
sized and large cities in Canada, and is certainly not unknown, although
perhaps less visible, to the average citizen in smaller cities and towns across the
country. On the basis of the National Population Survey, 55% of the
respondents were not aware that prostitution was taking place in their
community. Thus, although prostitution is a widespread activity in terms of
geographical distribution, and as such, has the potential to affect people in
each of the provinces and territories, it is by no means a phenomenon with
which all Canadians are familiar. The extent to which it does affect people is,
of course, related to the actual number of people working as prostitutes and the
manner in which they work.

The reliability of estimates about the number of prostitutes in any city is
certainly questionable. While it is possible to have some idea of the number of
prostitutes on the street at any one time, it is more difficult to know the extent
to which the same people are involved in the business over several months and
years, and the turnover rates or the movement of people in and out of the
profession. It becomes virtually impossible to answer such a straight-forward
question as “Are there more prostitutes today than there were 10, 15 or 50
years ago?”
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In Montréal, Toronto and Vancouver, for instance, the number of active
street prostitutes may vary between 50 and 500, depending on whether only
full-time and not part-time prostitutes are included, on the weather, on
economic conditions and on police enforcement patterns. Similar fluctuations
in figures would be found in all cities where street prostitution occurs. Despite
the difficulties of assessing precise numbers, however, there has undoubtedly
been an increase in the number of prostitutes working the streets in the past
few years in some, though not necessarily all, cities. Whether this represents an
increase in total prostitution activities rather than a displacement of prostitutes
from private to public areas, and thus a restructuring of the business, is,
however, unknown.

The difficulty in answering the question “How many prostitutes are
there?” is even more apparent when one considers that street prostitution
represents an unknown proportion of all prostitution activities. Some
prostitutes work in taverns, bars and lounges, in escort services, massage and
body-rub parlours, or advertise that their services are available in private
apartments. At this time we have no information and no estimates about the
number of people who offer prostitution services in these ways.

In some cities, for example, Fredericton, Saint John and Moncton, non-
street forms of prostitution are likely to account for the major part of the
business. In other cities, it is apparent that street prostitution is a significant
part of the trade, in addition to prostitution provided through other organiza-
tional set-ups. Researchers conducting the regional studies in Vancouver and
the Atlantic area analysed the advertisements for massage parlours and escort
services in the Yellow Pages of Vancouver, Halifax and St. John’s. In Halifax
and St. John's, the Yellow Pages were analysed from 1925-84. For Vancouver,
the study involved both the Yellow Pages and advertisements in selected
newspapers, from 1970 onward.

While it has to be remembered that not all advertisements for massage or
escort services are fronts for prostitution activities, the increasing explicitness
of some advertisements leaves little room for doubt about the exact nature of
the services available. Thus, one business has moved from advertising a
massage service to a massage hotel service; another advertisement for an escort
service shows a couple embracing, bordered by a telephone number which
includes the digits “6969"; a third states “All muscles are massaged.”"" There
seems little doubt therefore, that off-street prostitution is an important element
in the total picture, although we have no information on the numbers of women
and men who are engaged in these forms of the business. A reasonable
conclusion, however, is that off-street prostitution has increased significantly
from the mid-70s onward and may have escalated even more in the past three -
to four years. Indeed, Lowman suggests that despite the increases in street
prostitution in Vancouver, off-street prostitution is likely to have had a higher
level of increase, although we have no information on the actual numbers
involved.'? '

370



It is, therefore, extremely difficult to calculate the total number of people
in prostitution in any city and the Committee is unable to advance any reliable
estimates. The experience of Gordon, writing about Halifax in 1862, is all too
familiar:

According to the Police Returns made some two or three years ago the
number of commeon prostitutes was five hundred. According to an estimate
made by a Clergyman at a later date there were six hundred. Afterwards
another Clergyman of the City stated, in a public meeting, that there were as
many as five hundred, but many thought the statement extravagant.
Subsequently, one or two gentiemen of unquestionable authority, who had
unusual facilities for ascertaining as nearly as was practicable the actual
number, gave, as their opinion, that there were no less than double that
number. Then we may put the number of the fallen women of this City at
ONE THOUSAND.

1n addition to the public, it is undeniable, though not generally known, that
there are many private Brothels. Of course the purse-proud and the would-be-
thought-to-be-somebody, would not care to meet on common ground Jack
Tar and Red Coat.”

The difficulties of those attempting to estimate the number of prostitutes
in the 1860s are no less real for the researchers of the 1980s, At best, counts of
prostitutes on the streets are supplemented by the educated guesses of police,
social agencies and other people who have observed the situation over time.
Consequently, any assessment of the magnitude of the problem with which we
are concerned, at least in relation to the numbers of people offering sexual
services, is highly speculative.

3. Characteristics of Prostitutes

Prostitution is overwhelmingly a female occupation. Reports of increases
in male homosexual prostitution appear to be reasonably reliable, although not
very precise. In terms of adult prostitution, the ratio of female to male
prostitutes is estimated to be at least four to one, although there appears to be
a variation in this overall figure among cities.

The following account of a young male hustler from the Atlantic region
appears to be fairly typical of male prostitutes.

Charles

Charies is a nineteen year old street prostitute, born in New Brunswick and
now living in Dartmouth, N.S. He is single and describes himself as bisexual.
He does part-time body-work in a garage and lives with his mother, who pays
the rent.

His childhood was spent in Dartmouth. He was the second in a family of
three children. His father was a vending machine repair man and his mother
worked on a fish and chip truck. When he was seven his parents separated
and he stayed with his mother.

His strongest childhood memories are of hating school and of his father
hitting him with a belt. He ran.away from home once but scon returned home
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again. His first sexual experience was oral sex with a girl at school. He was
13 at the time.

His introduction to prostitution was through a friend who was also a
“hustler” on the street. Charles was cighteen and made $80.00 from his first
transaction.

Some of the hazards he describes on the street are: “fag beaters”, loud
prostitutes and rude comments by detectives. He would prefer the privacy
and convenience of the telephone/escort system of prostitution but says no
such service for males exists at this time.

He works two to three hours a night and sees about two customers. He
estimates their average age as thirty-five and that most of them are
professionals. Though they are married, he feels that they are “closet”
homosexuals. Oral sex performed on him by the customer is the most
requested act. He will give anal sex but will not receive it. He has alse
performed unusual requests such as, ejaculating in the customer’s face and
allowing his body to be squirted with lotions while the customer masturbates.

Charles has been physically assaulted by customers who do not want to pay
for extra services, but he himself, has admitted to stealing money and drugs
from customers, He does not drink while working in order to be in controt.
However, he does take drugs after working saying, “'I'd live on acid if 1
could”™.

He finds the work enjoyable “when the customer is good-looking™. He goes to
Dartmouth General Hospital for check-ups every two months.

He charges $30.00 for oral sex and $50.00 for anal sex on the customer. A
good night'’s financial intake would be $70.00 which he spends on food,
clothing and V.C.R.’s.

He has no criminal record. His contact with the police is limited to rude
comments on their part and their telling him to “move on™."

Most street prostitutes are in the 18-24 age group. Although juvenile
prostitutes are sometimes an identifiable group within a particular location,
prostitutes are typically adults. There is also reason to believe that prostitutes
working from places other than the streets, are somewhat older and less likely
to be juveniles than the street prostitutes. Such a situation seems probable
because prostitutes in these circumstances are more likely to be subjected to
scrutiny with respect to their age by employers, bar staff or hotel personnel, in
order to minimize any potential legal problems for the establishment from
which the prostitute is working.

While most prostitutes are adults, it is clear that many of them started in
the business as juveniles. While there is evidence that some prostitutes started
as young as 10 or 12, this appears to be exceptional and it is more likely that
young people engage in the business from the age of 15 or 16 on. Prostitutes’
careers on the streets are certainly not long term. For males, their term in the
business is typically finished by the time they are in their early 20s as they are
no longer competitive with the new and younger hustlers. Women can operaté’
for a longer time, but there is a tendency for women, as they move into their
late 20s and 30s to have to take the less desirable work areas. Thus, with
increasing age they, too, become less competitive and move down the hierarchy
within the profession. ’
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In looking at the social backgrounds of prostitutes, there is no clear
pattern which could be considered a predisposing influence on the decision to
become a prostitute. Both the Badgley Committee’s and the Department of
Justice’s researchers met prostitutes from all socio-economic levels and from a
wide variety of family situations. Nevertheless, there is support for the
contention that prostitutes disproportionately come from homes where there
are tensions and problems, for example, alcohol and drug abuse and continuous
fighting, although these may not be a result of poor economic circumstances or
lead to the break-up of the family.

It also appears that street prostitutes are more likely to come from
families of relatively low economic means than from the more affluent homes,
Whether prostitutes working in other circumstances come from different social
backgrounds remains an open question because of our very limited information
on this part of the business. The Ontario study does suggest that call-girls may
well be somewhat older than the typical street prostitute, more articulate,
better educated and likely to have an occupation in addition to prostitution.
Such factors may be an indication of social backgrounds which are not as
economically disadvantaged as those of street prostitutes.

A further issue relating to the family milieu is the question of sexual abuse
of prostitutes as children. Reports from the United States indicate that
prostitutes have experienced much higher levels of sexual abuse as children
than the population in general.'s Research in Canada on this issue is
considerably more rudimentary and tentative but on the evidence currently
available, we would not conclude that the Canadian experience mirrors that of
the U.S. The most comprehensive study on this issue is that undertaken by the
Badgley Committee.'® :

Results from a national population survey conducted for the Badgley
Committee indicate that 53.5% of women respondents and 22.3% of male
respondents had been the victims of unwanted sexual acts. These figures
appear very high, given that it has usually been assumed that such activities
would only be experienced by a very small minority of people. Some child
welfare groups and women’s associations have agreed, however, that the extent
of child sexual abuse is far greater than society has been willing to admit, and
these figures certainly support that contention since the majority of victims
were between the ages of 12 and 18 years when the unwanted sexual acts
occurred. When we conclude, therefore, that prostitutes do not appear to have
higher levels of being sexually abused as children, it is not because they are
unlikely to have been abused, but because it appears to be such a common
phenomenon in our society that the chance of any woman reaching adulthood
without being the victim of an unwanted sexual act is approximately one in
two. What we do not.know, however, is the extent to which prostitutes, as
children, may have been the victims of more serious sexual abuse. The figures
from the Badgley Report represent a variety of sexual acts, some of which are
much more serious than others. The acts range from exposing the sexual part
of his body to unwanted touching and forced sexual relations. When prostitutes
indicated to the researchers that they had been sexually abused as children, (a
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considerable number of them did indicate this), the tendency is to assume that
they were victims of serious abuse, although this is not usually elaborated upon.
However, we do not know whether the levels of serious sexual abuse of
prostitutes when they were children is different from the level of the general
population.

There is a further note of caution about this whole issue, As indicated in
the description of the National Population Study of Pornography and
Prostitution, the investigation of such complex issues through large-scale
survey research is in its infancy, and this applies equally to the investigation of
sexual abuse. The whole topic thus requires considerably more attention before
we can feel really confident in speaking of the experiences of the public in
general, and prostitutes in particular.

While the public perception of prostitutes may be that they are young and
single, this view is most applicable to male prostitutes. As indicated previously,
women prostitutes are not uniformly young nor are they uniformly single. It
appears that some 20 to 25% of female street prostitutes are married or have
been married, and that some of them have children to take care of. Information
from the United Kingdom suggests that women find prostitution well-suited to
working arcund the hours when the children are away from home,'” but how
prostitutes accommodate both work and family in Canadian cities, is
something about which we know very little. Information from the Prairies
suggests that prostitutes rely on the help of various family members for child
care arrangements, a pattern which would seem to be the most likely and is
indeed very common for all women in the labour force who have children.

Most prostitutes have a criminal record. Although this record may not be
for prostitution offences, but be for such activities as shoplifting, prostitutes do
run afoul of the law because of the business they are in. They are for instance,
charged with such offences as soliciting in the streets or being a found-in in a
bawdy house. The quasi-legality of the business may attract women and men
who already have criminal records, and it certainly increases the probability of
eventually acquiring one. In Ontario, 69% of the prostitutes interviewed had
been arrested at least once, 25% of them for prostitution-related offences.
Figures for the Maritimes were 62% with a criminal record, with 19% of the
offences being related to prostitution. In Vancouver, 67% had a criminal
record, the majority being charged with non-prostitution offences. There is,
therefore, a similarity to the pattern of offences across the country. Again, we
do not know the whole picture in terms of the relationship between being a
prostitute and having a criminal record. Particularly, we do not know whether
having such a record may bring a prostitute into contact with people who can
facilitate her entry into the business, or whether the record is acquired
subsequent to the decision to move into prostitution. Certainly a prior criminal
record could be a factor in making it difficult to acquire employment in the--
regular way.

Prostitutes report using alcohol and drugs as part of their lifestyle, but
there is no evidence whether they use alcohol to a greater or lesser extent than
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other people in their age group. Similarly, the use of soft, as opposed to hard,
drugs is characteristic of prostitutes, but we do not know whether their patterns
of use are different from other members of our society. The notion that
prostitutes are on the street in order to earn the large amounts of money
necessary to support a serious drug habit, does not find significant support
from the research. There are some prostitutes who are in this position but they
appear to be a very small part of the business and not at all typical. While
some use alcohol and drugs in order to be able to cope with their work, the
majority are not heavy users and do not use these substances while working
because they do not want to lower their levels of awareness. In what is often a
violent business, prostitutes need to keep all their wits about them. Many of the
issues discussed above are reflected in the following case history:

Laura

Laura is a 19 year old ex-prostitute. She worked the streets for seven months,
but is now attending the Dartmouth Work Activity Program through
Probation services, where she is upgrading her clerical skills in order to get a
job. She is separated, has no children and lives by herself in a rooming house.

Born in Halifax, her early childhood was spent in a rural setting. From the
time she was eight years old she lived in Halifax and Darmouth, spending the
sumnmers in the country. During this period she was adopted, for reasons
unknown to her, into a very large family, where the father was a building
superintendent. The mother, who was an invalid, was described by Laura as
“her best friend”. She recalls arguments between her adoptive parents, at
which time she would physically defend her mother against her father. She
also remembers being sexually abused at the age of ten when her cighteen
year old nephew threatened to beat her up if she did not have intercourse with
him. This was her first sexual experience. Her adoptive mother was
supportive by banishing the nephew, following the sexual assault. However,
Laura felt that both parents were very restrictive and this is the reason she
gave for constantly running away,

It was during one of these escapades that she met Pimp No. 1 on Gottingen
Street {the pimp numbers refer to case studies elsewhere in the Report). “He
knew I was scared and had no place to go. He asked if I was hungry and if I
needed a place to sleep. So [ said O.K.” She lived at his girlfriend’s house and
was forced to earn her keep by prostituting. Pimp No. 1 initiated and then
encouraged her dependency on drugs to keep her working for him. She was
14 when she turned her first trick.

Laura worked on the street with all the hazards inherent to that type of
prostitution. She remembers being *hassled” by several pimps, being
physically abused by a customer who wanted more than he had paid for and
having treament for gonorrhea at a community clinic.

She would work for an average of five hours a night. During this time she
would see six or seven customers who were predominately “‘white collar”
workers and whose average age she estimated at fifty years. At one point she
had ten or twelve regular customers. The act that was most requested of her
was oral sex. On occasion she was called up to perform unusual acts, for
example, spatting (defacating on the customer) and various S and M acts.
She had also posed nude for photographs for a customer for $150.00. Laura
did not like her work; she was continuously stoned on speed, mescaline or
cocaine in order to forget what she was doing.
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She was expected to make at least $150.00 per night for Pimp No. 1. She
turned it over nightly. In return for money she was given cigarettes and
drugs.

After some time on the street, Pimp No. 1 sold Laura to Pimp No. 4. Despite
this, she “... fell in love with him”. One night, when she held back some of the
money from Pimp No. 4, she was locked in the living room, beaten and given
no food for a long period of time.

Laura commented about Pimp No. 4 who was in jail at the time of the
interview; “I was scared to death of him and his violence, If he comes back to
Halifax, he's coming for me”.

Laura has a criminal record for such offences as: shoplifting, disturbing the
peace and impeding other persons.

After a severe beating when Pimp No. 4 broke her nose and ribs and “drove a
bullet in the wall above her head”, she decided (with encouragement from
another prostitute) to charge and testify against him. She remembers the
Halifax morality officers as being very supportive. The support she received
from the other prostitute and the police enabled her to leave prostitution.'

As indicated elsewhere in the report, most of our information relates to
street prostitutes. Information on call-girl operations, for instance, is much
more haphazard and incomplete. From the information which can be pieced
together, however, it appears that call-girls are somewhat older than street
prostitutes, better educated and not so reliant on prostitution because they
often have other employment. Information about men who work in escort

services or women in massage and body-rub parlours is simply not available.

4. Why Prostitution?

Overwhelmingly, prostitutes cite economic causes as the reason they are

on the streets.
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“Money. I got involved to make money and because the man I was head-over-
heels in love with wanted me to.”

“I became a whore for the money. | needed to eat. I had left my old man and
I wasn’t making enough money, so I became a whore.”

*1 got to Canada and couldn’t find a job. I needed money 10 live, so 1 became
a prostitute.”

*“I needed the money, but my family needed extra funds.”

“I was in a locked setting for youths. Some of the girls there were involved in
prostitution. They told me about it, so T went out and did it. 1 was on the run
and needed money to eat.”

“I got started because | wanted the money. A friend of mine always had
money and clothes and I asked her how she did it. She told me - took me
down to the agency she worked at and I got started in the business. Once I
got started and making the money, it didn’t seem like such a big deal. People
do worse things for a living.”



“I got involved with prostitution because I wanted the finer things in life. I
recagnized I could get paid and paid well for providing well-off men with
sexual services.” (This respondent ended up as a cail-girl after starting as a
street-hooker.)

Comments from prostitutes

in the Prairies"

The precise nature of the economic motivation, however, obviously varies
among prostitutes. Juveniles who are run-aways may end up prostituting
themselves because they have no money, typically have no skills and wish to
avoid authorities who might help, in case they are sent back home. In addition,
of course, the fact that they are so young may mean that it is unlikely that they
can find more usual forms of employment. Adult prostitutes may have similar
experiences, having been unable to find alternative work, especially in times of
high unemployment, Some groups of prostitutes face very particular problems.
Trans-sexuals who are prostitutes report being on the street because of the
reluctance of employers to hire them once they know of their change in sexual
identity. Other prostitutes undoubtedly move into the business at the urging of
friends or acquaintances, on the understanding that it is a lucrative business
and free of many of the constraints on more run-of-the-mill occupations. Thus,
it is seen as a pood way to earn a living. Whatever the individual motivation,
prostitution is a means of making a living; that is why people move into the
profession and that is why they stay.

The regional studies indicate that prostitutes have relatively low levels of
educational attainment in comparison to the general population and
consequently, are less competitive in the search for jobs. The Maritime study
found that 84% of street prostitutes had not completed high school, and the
lowest figure across the country was in Québec where of those interviewed,
68%, had less than high school graduation. Some of the problems prostitutes
face in finding other forms of employment are certainly substantiated, but we
are unable to answer the question of why, in a group of people in virtually
identical circumstances, some choose prostitution and others do not. Perhaps
the deciding factor is that prostitutes already know someone in the business
who encourages them and who can facilitate their entry.

Once in the business, it may be difficult to move out. Some prostitutes,
particularly women, may be coerced into continuing in the profession, but it is
probably the more indirect pressures which prove so difficult to overcome. In
particular, prostitutes face the problem of explaining why they have no
employment record, especially if they are single and cannot hide behind the
possibility of having run a household and raised children. Prostitutes have no
previous experience they can put before employers, and are unlikely to stress
the skills they have acquired from being in the business. In a time of high
unemployment, when employers have many people from whom to select for a
job, prostitutes seeking to move into other occupations will likely appear to be
poor prospects. Thus, the conditions that got them into the business in the first
place may well keep them there after they wish to leave.
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Despite the difficulties of giving up the business, however, it is apparent
tthat most of them do. As indicated, most street prostitutes are young and have
left the streets by their mid to late 20s. What happens to these women and
men, and what is a normal career in prostitution, are questions to which we do
not have answers. The small amount of evidence we have on call-girl operations
suggests that street prostitutes do not move into these operations and
prostitutes working in bars and night clubs are, again, typically young. It is
reasonable to argue, therefore, that most prostitutes are out of the business by
their mid 20s, but we do not know about their lives subsequent to their careers
in prostitution. “What forms of employment do they take up;?” “Do they
marry or maintain long term relationships in a manner similar to other people
in society, and does prostitution have any long term effects on the well-being of
ex-prostitutes?” These and similar questions require further research since we
have no systematic information on these cruciai issues.

5. The Business of Prostitution

Prostitution is a complex business and, as indicated earlier, one in which it
is difficult to obtain comprehensive and accurate information. Based on the five
regional studies, however, one has to conclude that the way in which street
prostitution is currently carried out, results in a profession which is often
dangerous, especially to the prostitute, but also to the customer at times.
Certainly it is dehumanizing and fraught with potential and actual conflict
between those in the business and people who wish to go about their own daily
lives, and between the prostitutes and the police. Based on the evidence we
have, it is impossible to believe that anyone can find the existing situation
satisfactory.

Although it is very difficult to collect complete and accurate information,
it would appear that most prostitutes are independent operators, that is, they
are not organized or managed by any one other than themselves. While there
are considerable variations both within and between cities in the organization
of the business, we found no evidence to suggest a link between prostitution and
organized crime. That is, there is no large-scale or interconnecting organization
which in a highly organized way recruits, controls or moves women and men
through prostitution circuits. Certainly, some street prostitutes are controlled
by pimps and some call-girls are subject to the strict regulations of the madam
for whom they work, but this sort of organization appears to be small-scale and
each operation in a city is typically independent of the others. In some cities,
notably Vancouver, the prostitutes themselves have attempted to organize their
own business. The Alliance for the Safety of Prostitutes has attempted to
improve the working conditions of prostitutes by increasing the understanding
of the problems of the various parties affected by the business (prostitutes,
general public, customers, police) and by publishing a “Bad Tricks” sheet. This
publication describes customers who have behaved violently towards prostitutes
and who should, therefore, be avoided. It would be accurate to say, however,
that this attempt to organize prostitutes has not been very successful. Indeed,
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the problems the Alliance for the Safety of Prostitutes encountered probably
parallel the problems other agencies face, in that prostitutes are independent
people who prefer to organize their own work and their own lives.

Some prostitutes are, however, undoubtedly under the control of other
people with respect to their work and typically, with respect to their lives
outside the actual working situation. “For many of the prostitutes, the whole
world is ‘this man, and making money’. They don’t want to think about the
future. They're crazy.”” The extent to which prostitutes are controlied by
pimps is, of course, difficult to estimate. Prostitutes who are in what can be
considered to be the stereotypical pimp-prostitute relationship, that is, a
coercive and exploitative one, are unlikely to want to talk about their situation
because of the violence that is likely to result when their pimps learn that they
had been talking about the relationship. These women (there is no evidence
that adult males are pimped) work for men who set quotas for the daily
earnings, with $200.00 to $300.00 being the most common figure, or who take
from 40 to 100% of the prostitutes’ daily revenues. “At first I paid everything
to a pimp. Then I got smart and started holding out at least one trick for
myself. At the end, I held it all back for myself.”?' It appears that pimps do not
run large “stables” of prostitutes but usually control two to six women within a
well-defined territory, Pimps, along with customers, are the major source of
violence against prostitutes. Women who would talk about their pimps
indicated that physical violence, forced acts of sexual degradation and subtle
forms of coercion, were used by the pimps to keep them on the streets. In some
ways the relationship is most closely analogous to slavery. Prostitutes have no
control over their lives, they are subject to constant exploitation and there are
accounts of prostitutes being traded to another pimp to pay off debts or for
money. :

As it is illegal for pimps to operate, it is not surprising that prostitutes
were reluctant to talk about this aspect of the business, especially when the
threat of physical violence from the pimps is so likely to be realized. A further
problem arises, however, because the current definition of pimp is so broad.
While the stereotypical pimp-prostitute relationship, is that of a violent and
abusive exploiter, prostitutes are aware that the husband or lover with whom
they live in a genuinely voluntary and supportive relationship may be seen to be
pimping his wife or girlfriend, especially if he is unemployed and living on the
earnings his companion makes from prostitution.

In any situation that you are involved with a person, on the persanal level you
are going to share things and they're going to share what they have; it’s just a
give and take type of thing, sometimes they might not have something and
you help them or they help you when they have it and you don’t, and they
look after you when you are sick and keep you company.?

Knowing the ambiguous status of their men, prostitutes are unwilling to
talk about their relationships with men who are not customers.

In each of the five studies, very few women admitted to being pimped.
Cities such as Montréal, Québec, Trois-Riviéres and St. John's appear to have
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very few pimps operating. In a city such as Vancouver, it is apparent that in
some areas prostitutes work independently, whereas in other areas pimps
appear to be in greater control. In some cities, Halifax and Winnipeg being
notable examples, street prostitution is virtually controlled by pimps. These
pimps are likely to fight each other for territory with the most powerful pimps
controlling the best women (those young and very attractive} and the best
areas in which to meet customers. As with many other illegal activities, one
tends to find socially disadvantaged groups over-represented in the ranks of
those known to be involved in pimping, In the Prairie provinces, for instance,
men of native ancestry typically run native prostitutes, whereas in Halifax, it is
evident that some notorious pimps come from local black families which have
had a long history of problems and involvement in criminal activities. Indeed, it
is unusual for pimps not to be invoived in other illegal activities such as drug-
dealing and gambling. The common understanding of pimps being engaged in a
variety of illegal activities and living off the frailties of others in a violent and
exploitative milieu can be substantiated, although how representative of pimps
such men are is unknown. Only when prostitutes have suffered extreme abuse
and their lives appear to be endangered are they likely to testify against their
pimps. Police action against pimps is, therefore, very difficult and unlikely to
result in a conviction unless a prostitute is willing to testify about the
relationship. Consequently, police officers may simply resort to making life as
difficult as possible for those men who they know are pimps, since they see
these men as operating beyond the legal and moral boundaries of society, but
are unable to lay charges.

The following account of a pimp illustrates the issue we have discussed:
Pimp No. 4

Pimp No. 4 was 24 years old at the time of the trial. He is a black resident of
Halifax. He was charged with “living on the avails of prostitution”
(Sec.195(1)(j)). No. 4’s criminal background included sixteen prior
convictions on various offences including “trafficking of narcotics”. He had
already been incarcerated for 2 1/2 year period. No. 4 lived on the earnings of
17 year old Barbara from January to June 1982. During the six month period
Barbara earned approximately $15,000. She worked six hours a night, 7 days
a week, and earned between $150 and $200 a night, which she always turned
over to No. 4. With this money, No. 4 paid for food, reat and her meagre
clothing. The surplus was spent on his car, drugs and alcohol.

Barbara testifed that she was often physically abused by No. 4. He would
beat her if she did not earn enough money. She reported four particularly
severe beatings in which No. 4 whipped her legs with a leather beit, hit her in
the face, kicked her in the ribs and caused her nose to bleed. Barbara finally
went to the police because she was afraid of further beatings and wanted to
get away from No. 4.

Throughout the trial, No. 4 maintained that he had not been living with
Barbara and that he had his own income from “junking”. No. 4’s mother
gave supporting testimony that he had not been living with Barbara. The
judge, however, noted that he “thought the mother was lying”. The Court’s
decision that No. 4 was guilty of “living on the avails of prostitution” was
based on stronger evidence that he indeed was living with her and had ne
other source of income. No. 4 was sentenced to 2 1/2 years in Federal
penitentiary. '
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One social worker who was personally familiar with No. 4 provided
background information for this case study. She stated that No. 4 came from
a family of known “women haters”. Several of his brothers and uncles had
been pimps also. His father hated women and taught his son to call all women
by derogatary names such as “whore”, “cunt™ and “bitch”. No. 4’s mother
was beaten regularly by her husband and her sons. They lived in an
apartment building in a poverty stricken area of Halifax where they often
went without heat and food.

Na. 4's pimping tactics involved “hanging out at roller skating rinks, bowling
alleys and shopping centres, preying on young children, most often with
behavioural problems and unstable family backgrounds”. The social worker
further stated that she had treated female children who had been physically
abused by No. 4. He had in the past brought children as young as eleven
years old to a room where he was known to conduct his beatings. These
children continued to live in fear of being brought there even after
communication was broken with him. In some cases he prostituted the same
children and even went as far as to bring the customers to his apartment to
avoid the children being seen in public in the prostitution areas of Halifax.>

It is apparent that the question of pimps and their part in the business of
prostitution, is by no means a simple or uniform occurrence across the country.
While some women are controlled through entirely illegal and totally
unacceptable relationships, others are able to work independently or work
within a more acceptable (i.e. less violent and exploitative) business relation-
ship. Still others would argue that they have no pimps, although a strictly legal
interpretation of their relationships would conflict with the prostitute’s
statement.

The concern about pimps is understandable when one considers that the
stereotypical view of them is taken to be the norm. It would appear, however,
that the most highly organized segment of the prostitution business is the
escort service operations. Public concern in this area is that the operations are
controlled by organized crime, and that the prostitutes are treated simply as
commodities to be moved around at the whim of the manager. We do not know
the extent to which organized ¢rime may be involved in such operations. We do
know that some businesses are truly independent operations. Nevertheless,
some of the more established operations have links to each other in different
cities and there is evidence of circuits on which the prostitutes circulate. As the
interviews with call-girls were with women who worked in the smaller
operations, we have no information about the perceptions and opinions of call-
girls working in the larger businesses. Whether they feel exploited or a lack of
personal freedoms and independence are open questions. It should also be noted
that women appear somewhat more likely to own and operate call-girl
operations than other types of prostitution businesses. Evidence suggests that
these women are independent operators and not fronts for organizations run by
men, which are connected to various other illegal activities. The situation with
regard to body-rub and massage parlours is not nearly so clear.

Street prostitutes are able to pursue their business because there are
identifiable areas within cities and towns where those seeking to buy sexual
services can go. Without defined territories for prostitution, street prostitutes
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would find it very difficult to contact potential customers and customers would
find it equalily difficult to find prostitutes.

Because of the need to be in identifiable areas and the fact that some
locations are more advantageous than others, competition for space on the
streets can be fierce.

You start standing somewhere and if nobody kicks you off it’s yours. If they
kick you off it’s theirs,

You get there first. It’s usually by seniority. The number of years a certain
person has been around working at that corner and usually to work that
territory you have to get in good with that person first of all then you've got
to prove yourself; prove your worthiness. In other words if nobody likes me
I'd be working down on Granville Street if T was lucky. Quite a few know me
in the area so I'm allowed to work where 1 work. I'm sure if one of the
trennys decided they didn’t want me working around there I'm no match for
a big tranny. I’'m sure that I'd lose it but nobody’s done that so far. In fact I
have people [ don’t even know asking me to work with them. I say no because
I'm o.k. where I'm working. It’s not my territory, it’s not anybody’s territory,
it’s a combined group that works there.

When [ went down there I had to stand up to everybody: it’s a test of puts. If
you've got the moxy to stand up to them they will leave you alone. You may
take a few shit kickings but if you can’t fight back or den't fight back then
they will walk all over you. It depends on how you establish yourself and then
you establish your territory by being there saying that’s my spot and you
work away from me, Most of the girls that are down there now know me and
they stay away from me. If I tell them to move, they move or I'll move them.

Vancouver

prostitutes™

Most areas of street prostitution (strolls) are located in downtown areas of
cities and usuaily in the business or commercial areas. These are the areas
large numbers of people pass through and where the bars and hotels are
located. Prostitutes are thus operating in areas where they are most likely to
meet the men who will buy their services. At the same time, this aliows the
customers anonymity because they are away from their home districts and
because of the large numbers of people moving about in the downtown areas.

The most obvious exception to this pattern was Vancouver prior to June,
1984, where one of the three major areas for street prostitution was primarily a
residential area in the West End section of the city. This part of the city had
not always been a prostitution stroll but became so as prostitutes were pushed
out of the nighclubs, bars and hotels of the downtown area. Given its proximity
to the downtown region, this residential area was a convenient location to
which the prostitutes could gravitate. In Toronto and Halifax, some street
prostitution also takes place in areas where residents live. Prostitution strolls in
these areas are not s0 clearly an invasion of established residential areas.
Rather prostitutes and residents claim areas which are now being refurbished
and becoming desirable residential locations,

The reasons street prostitutes pursue their business in these areas are
because they are close to downtown areas, allow customers easy access by car
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and are not so uniformly residential that customers would be extremely visible
and perhaps intimidated. It is not surprising that the greatest conflict over
street prostitution occurs in these areas, because the activities associated with
prostitution quite clearly conflict with the lifestyle and atmosphere that
residents want for their neighbourhoods.

[ imagine some people complain about the activity. When it gets noisy, yes
they complain which 1 don’t blame them for doing, the police come down and
say who's making the noise or whatever and they keep it down and if that
continues they come and park their car on the corner so people eventually
have to leave.?

Street prostitution increases traffic and impedes the flow of traffic as
potential customers and simple onlookers cruise the streets. It increases the
noise in neighbourhoods, particularly in the early morning hours, as car doors
are slammed or altercations occur between the various parties to the business.
Although prostitutes are rarely pressing and persistent in their solicitation of
customers, most prostitutes have at some time approached someone they
thought was a potential customer, but who, in fact, was not looking for sexual
services, Similarly, women walking through these areas have sometimes been
approached by men who thought they were prostitutes. Such instances of
mistaken identity are understandably very aggravating and annoying for the
person who is not, and does not want to be, involved in the prostitution business
in any way whatsoever.

The fact that these mistaken approaches do occur points to the difficulty
of prostitutes and customers identifying one another. Although working in
defined areas, prostitutes are not particularly identifiable by their style of dress
in most instances, but rather by their stance on the sidewalk and _their
willingness to make eye contact with male passers-by. Operating under these
conditions, it is not surprising that people unconnected to the business are
sometimes solicited. Perhaps what is surprising is that the incidences of
mistaken identity are as few as they seem to be.

The problem of making contact only with interested parties is com-
pounded by the fact that prostitutes are on the streets when there are also
present a lot of people who are not looking for sexual services. While working
hours vary from city to city, and according to the season, it is typical to find
some prostitutes starting work at about 11:00 a.m. in time for what may be
termed the “lunch-time customers”. More prostitutes will be on the streets by
3:00 p.m. and most will be working from early evening through to midnight,
with some continuing to the early hours of the morning. The number of hours
worked in a week primarily depends on the financial needs of the prostitute, the
demands of pimps and the level of competition among prostitutes for the
customers. Prostitutes certainly work much less in the winter months and at all
seasons generally prefer Wednesday to the end of the week as days to work. On
a good day, prostitutes may have three or four customers but on bad days may
have only one, and may even leave the street because no customers are willing
to buy their services. Prostitutes also report exceptional days, however, when as
many as ten customers are serviced.
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It appears that the transaction is initiated as often by the customer as by
the prostitute. A prostitute will try to settle all the details with regard to price
and the services to be bought, before moving away with the customer.
Although not generally the case, a number of prostitutes do work in pairs. In
this way, they note who their friend has gone with, perhaps taking down the
number of the car licence plate and alerting other prostitutes or the police if
their friends are absent for an unusually long time, or if a customer is violent or
does not pay the price negotiated.

The sexual acts most frequently requested are oral sex and sexual
intercourse. The sexual transaction usually takes place in the customer’s car, or
in a hotel room selected by the prostitute. It is unusual for a sexual transaction
to take more than 20 to 30 minutes from the time the customer and prostitute
start to negotiate to the prostitute being back on the street. Quick, impersonal
sexual relations are the norm. Only rarely are sado-masochistic acts requested
or are invitations to produce pornographic material issued. In both these
instances, prostitutes rarely accept the invitations, and if they do, may try to
ensure that one of their friends is also included to give them greater safety.

Prostitutes are very aware of the dangers of sexually transmitted diseases
(STDs) and the reputation prostitutes have for the spread of such diseases. (It
should be noted that this reputation is unsubstantiated by epidemiological
researchers, see page 395). Consequently, prostitutes virtually always require
their customers to use condoms. Many prostitutes also practise other forms of
birth control, so that the requirement for condoms is not to prevent conception.
Rather, it is a precaution against contracting an STD and a barrier between
the customer and the prostitute, so that the prostitute does not feel that she has
allowed the customer to touch the most intimate parts of her body.

All of my dates have to wear safes. Also, I do not let them kiss me or go down
on me. If a safe breaks, I don’t do anything with anyone until I know I'm all
right. Some of the girls out there aren’t that careful, though. ... I go for
regular check-ups with my own doctor, but if I just want to check for
something specific I will go the clinic. They are really polite there and don’t
make any comments about what I do. If a date doesn't want to use a safe I
just explain to him what could happen - taking something home to his wife.””*

Although street prostitution may appear to be quite unorganized and
indeed, a chaotic business, the power of informal organization is reflected in
the uniformity of prices charged for services, in the definition of territories and
in the attempts to control what are seen to be the worst aspects of the business,
for example, customer violence or the presence of very young prostitutes.

A thirteen year oid girl is working on Jervis Street right next to that corner
and nobody is kicking them off. 13/14/15 vear old girls that are getting into
the D.A. (a drug) and they're undercutting. They're doing $20-8$30 blow jobs
but nobody kicks thein off. (Q. Why do you think nobody kicks the other
people off?) Because nobody’s bothered and because they’ll come back again.
There used to be a lot more unity in the streets. I've been working down here
for 8 years now off and on and people have really known me for about 3 1/2
years and about 6 months ago I was kicked off Jervis Street by someone I've
never met before, by some big bitch and I turned around and said help me out
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here and everybody kicked her off. The new girls think that if they're bigger
and stronger they can come down and kick everybody off which is not true.
But nobady wants to help anyone else out because they’re so worried about
getting their fix or their goddamn rent paid they're not worried about the
other people running around the street trying to get their rent paid and
they’re doing cheaper dates. Then all of a sudden everyone falls back down,
going where's the money going to? How come we're not making any money?
They're really fucked.”

That some level of organization does take place among the prostitutes is
shown in the uniformity of prices charged for services within a city. Informa-
tion is passed on to the new prostitutes, and they may not be allowed to work in
a certain area or on a certain corner if the prostitutes already there consider
the new person to be too disruptive to the existing patterns of business.
Although many prostitutes report lowering their prices when they really needed
some money, they are aware that such a practice is problematic and may result
in confrontation with other prostitutes. If someone is known to be generally
undercutting the accepted prices, prostitutes are likely to pressure that person
to conform to the standards, or may push the person out of the area through
continual harassment.

Right now everybody is undercutting, I don’t. Well I do sometimes, seriously.
It's 380 for a lay and $100 for a half and half. I charge $70 - $90 and if [ can
558G - 85100. §70 - 8§94 is really noc undercutting, bdur its the lowest you're
supposed to go. T don’t compete that much and have quite a few regulars and
it’s just whoever stops, stops. It takes longer to catch a trick these days.**

Despite some minimal level of organization, prostitutes’ incomes are much
lower than sensationalist accounts may have led people to believe. The income
structure of prostitution mimics the income structure in other forms of
employment: women typically earn less than men and employees earn less than
managers. In the prostitution hierarchy, madams of the larger escort services
make the most money followed by pimps, escort service prostitutes, male street
prostitutes, female street prostitutes and those working bars and taverns, and
juveniles. This hierarchy is quite rigid so that street prostitutes and those
working in bars and taverns rarely move into the higher paying escort services,
As suggested earlier, street prostitutes may well be the most socially
disadvantaged as well as the most economically disadvantaged of prostitutes,

Income levels are difficult to calculate because the numbers of days a
week worked and the number of weeks a year, are not documented. Research-
ers have to rely on the recall of the prostitutes themselves. Similarly, there is a
considerable fluctuation in the number of customers and it is difficult to recall
the level of activity from several months previously. Researchers estimate
income on the basis of several assumptions, and in doing so make educated
guesses about the number of customers a prostitute may have during an
average day or week. The best estimates put the net income of a female street
prostitute at $12,000 to $15,000 per year. Although prostitutes can legiti-
mately claim deductions for business related expenses such as tips to
intermediaries, clothing, condoms, legal fees and meals, if they obtain the
necessary receipts, few prostitutes do this. Nevertheless, these can be seen as
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expenses associated with the business and have been taken into consideration
when calculating a net income. Prostitutes with pimps see very little of their
income since they are likely to turn over anywhere from 40 to 100% of their
earnings.

The more you make, the more you throw away. The first few years are your
best, and those you lose - can’t tell the girls that their money is going to drop
when they’re making $300 - $500 a night. It only lasts so long ...»

Perhaps a further indication that prostitution is not as rewarding as
believed is that prostitutes appear to accumulate very little in the way of assets.
Thus, the belief that a prostitute can easily make a fortune on the streets would
appear to be very exaggerated and seems to come from newspaper reports that
provide little in the way of evidence to support their claims. While some
prostitutes may have relatively high incomes (the Committee heard reports of
prostitutes whose gross incomes were over $40,000 a year), it appears that the
majority do not earn anything close to such an amount, but that they live on
relatively modest levels of income.

Male prostitutes can earn higher incomes because the prices they charge
are typically somewhat higher than those of the women, and they keep the
money they earn since they have no pimps. Call-girls would appear to have
even higher levels of income, despite turning over a percentage of their earning
to the orgamization. It appears not uncommon for call-girls to pay 40% of their
fee from the client to the management. The fees they charge, however, are
several times higher than those of street prostitutes and so despite not keeping
all the money they earn, call-girls are likely to have substantially higher
incomes than women working on the street.

Prostitutes appear to start in business in the city closest to them, or if it is
a large city, in the city where they were brought up. However, some movement
does occur between cities. In the west, prostitutes are likely to move on a
circuit from Winnipeg to Vancouver, while a corresponding eastern circuit
stretches from St. John's to Toronto. Although these circuits are the common
ones, it is not unusual to find that prostitutes move from one end of the country
to the other. Prostitutes also move backwards and forwards over the U.S.A.
and Canada border, particularly in the Maritimes, Ontario and British
Columbia. The major part of this movement results in women from the U.S.A.
coming to Canada to work because it is easier to be a prostitute in Canada, or
because they follow the convention trade into the larger Canadian cities. The
movement of prostitutes within Canada usually results from there being a bad
market in one area, from an attempt to escape a pimp, or from police harassing
or seeking a particular prostitute.

Concern that there may be a revival of an international white slave trade
appears unfounded. Prostitutes within Canada generally make their own,
decisions to move, and the researchers found virtually no evidence that women
were moving across international boundaries (except the U.S.-Canada border)
with the express purpose of continuing or starting in prostitution. Only in the
Prairies was there any suggestion. that women were being brought into Canada
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(in this case from Asia) for a short time period for the purposes of prostitution,
and this report is somewhat tentative.

6. Customers

The one category of individual about whom it is virtually impossible to
obtain first hand information, and yet without whom none of this often
complex and unsavoury business would function, is the customer. Prostitutes
indicate that a majority of their customers are married men between the ages
of 30 and 50. These men come from all social and economic backgrounds, but
there is some indication that street prostitutes service blue collar workers, and
some white collar workers while escort services are frequented by men with
somewhat higher incomes. We know virtuaily nothing of the motivations of
these men who buy the services of prostitutes, and we are reaily able to only
speculate about their behaviour. Prostitutes indicate that men are sometimes
looking for sexual acts in which their wives will not participate. Further,
prostitutes with regular customers indicate that these men generally describe
unsatisfactory sexual relations within their marriages. We do not know,
however, whether these accounts are representative of the reasons why men use
prostitutes.

Men buy sex for all kinds of reasons. Their wives won't do what they want
them to. I don’t know. If T had a lot of money I might even pay for it. It
avoids a lot of hassle. I've been hurt in a lot of relationships so I know what it
is. It’s just like purchasing a movie and watching it. You enjoy it for the
length of time and then you return and that's all there is to it. There’s nothing
¢lse to it. Just the discrectness of it and that’s all they want out of it is the
immediate satisfaction and nothing more or it’s either that generally or
they’re really lonely, They’re really lonely and they don’t know how to make
friends or they don't know how to go out and meet anybody.

I'd say 50% of them is out of curiosity because the women down there are
supposed to be thought of as sexy and all that sort of stuff and a lot of them
really aren’t. 25% are getting something that they don’t get at home which is,
for example, the S & M trips. Husbands who want blow jobs, but they don't
get them at home, buy them. The other 25% are just lonely people that arc
very unsuccessful with women.

They’re just men that need to get something and they can’t get it for frec and
everybody needs it once in awhile. They’re not bad people, some of them are
good people, some of them are bad.

Men wha go to prostitutes go to prostitutes {and I've been hooking for 19
years) because it's a power trip. They pay the money, they get to call the
shots. They own you for that 1/2 hour or that 20 minutes or that hour. They
are buying you. They have no attachments, you're not a person, you're a
thing to be used,

1 have no idea why gay men buy sex. 1 think it’s pretty stupid. I don’t know
why. I think that they can just go to any of these gays bars around here, and
find some cute little guy or some older guy or whatever they want for
nothing. T think they enjoy paying for it.
Quotes from Vancouver
prostitutes™
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Single men tend to stress the ease of buying sexual needs without building any
long term commitments. Depersonalized sex is indeed what they want and
what they buy. Male prostitutes suggest that their customers are a mix of men
who are relatively open in the fact that they are homosexual and men, often
married, who would not want it known that they had homosexual preferences.
At this stage, the conclusion would be that those who use the services of female
prostitutes are a cross-section of ordinary Canadian men, with the exception
that they buy sexual services.

Based on the results of the National Population Study, four percent of
men have bought the services of a prostitute at least once. Most of those
respondents used such services five times or fewer but there appears to be a
smalier category for whom the buying of sex is a regular activity, This suggests
that there may be two broad categories of customers: those who use prostitutes’
services just a few times and perhaps out of a curiosity to try different sexual
acts, and those for whom prostitutes constitute a major means of satisfying
their sexual needs. The possibility of such different categories of customers, an
understanding of their motivations and their personal and social characteris-
tics, are all areas in need of substantial research,

Customers are the primary source of sexual violence against prostitutes
and may be the cause of most of the violence the prostitutes experience,
depending on the prevalence of pimps. The majority of prostitutes have been
sexually assaulted at least once by a customer, and have had money stolen from
them or withheld despite the provision of services. Although it appears to be
less common than customers assaulting prostitutes, customers are also subject
to violence and theft by prostitutes or pimps.

7. Control Practices

In considering the problems associated with the current legal system and
its control of prostitution-related activities, prostitutes themselves are only too
well aware of the problems they encounter. The special laws in the Criminal
Code that deal with activities relating to prostitution, mean that prostitution is
not regarded as a normal business to be regulated by the usual provincial and
municipal schemes. Rather, prostitution is seen as something extraordinary
which requires unique legislation. Laws which are designed to control activities
such as extortion, fraud, blackmalil, or intimidation in normal businesses, are
seen to be inadequate with respect to prostitution. Instead we have a series of
special laws. This legislation reflects the thinking of earlier generations which
saw prostitution and related activites as immoral, the people engaged in these
activities as truly depraved or of sub-normal intelligence, and always, the
danger of innocent women being seduced into the business. Special legisiation
to counter such unacceptable behaviour was seen as necessary, remembering
that then, as now, there was a certain level of hypocrisy invelved in the whole
business. Although prostitution was decried by many people, many others used
the services of prostitutes and .argued that prostitution was necessary and
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would always be with us. Attitudes towards prostitutes themselves have always
been ambiguous and complex, and remain so today.

Relations between police and prostitutes can be characterized as uneven at
best. While police officers must and do protect prostitutes who have been
assaulted, it is clear that an ambivalent attitude prevails with respect to dealing
with them. On one hand, prostitutes are entitled to be treated like any other
citizen, but on the other, the police will argue that prostitutes are in a violent
and quasi-legal profession and should not be surprised when they are
mistreated. Their close connection to other illegal activities in some instances,
makes them subject to pressure from the police when information about
offences is being sought.

The unevenness of the prostitute/police relationship is reflected in the
following statements:

I have a pretty good relationship with the police. I don’t do anything illegal so
they have nothing really to bother me about. I keep to myself.

Some relationships I have with police are very good, some of them are very
fatherly, some are nice, I find the older policemen that have seen years of
service, tend to understand life, lifestyles, life trends, whatever you want to
calt it, and they just - well age teaches you everything and they don’t react as
violently to things as younger officers. Some young policemen, fresh on the
force, can be complete assholes in the sense that I'm wearing a badge so 1 can
say or do anything I want to do.

Some of them can be alright, some of them can be pricks. Depends on what
cop it is. There’s good and bad in everything.

A couple of girls jacked me up one night as I was standing on the corner, and
ah thank God there was a cop coming around the corner. 1 was scared
shitless. The funny thing is that I had been extra mouthy with this one cop
just 15 minutes before - he must have thought “Oh, that mouthy little cunt.”
I guess he just saw that there was something wrong and he pulled right over
and just sat there and watched. And then he says “Hey, you, come here.” |
went over, shaking, and he said “What’s the matter?” It was really great - he
got me out of there. The more you're nice to them, the more you find they are
nice ta you. If you're a real little bitch, they kind of let you have it.

And in the case of another woman;

This one cop ran two blocks to get this pimp off my back. He intervened and
got this guy out of there. And yet when he first came downtown he was a real
jerk but he learned more or less the law of the street, not the law of the street
but the ambience of the street, He had the intelligence to deal with it
properly and not go around being an asshole.

Quotes from prostitutes

in Vancouver,

A police officer in the Prairies made the following comments:

If there are any criminal acts against them they have the right to complain ...
just because she's a prostitute, doesn’t mean people can kick her ass around, |
don't agree with what they do, but it doesn’t give me the right to tel them
they don’t deserve help. I mean, a guy goes around beating up girls he thinks
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are prostitutes, some time he might beat up someone who isn’t. I've heard
guys (other than police) who don’t want to help because they feel they're
scum and they deserve what they get.”?

Prostitution laws are probably no different from other morals laws with
respect to their enforcement, Nor is control by the police of undesirable,
although not necessarily illegal prostitution activities different from the control
of other activities deemed to be a problem. Control practices are both formal
and informal. Arrests are made and charges are laid because participants in
the business of prostitution are thought to have contravened specific sections of
the Criminal Code. In addition, the police seek to control prostitution activities
through means other than laying charges: by the selective patrolling of the
streets, accumulating information on prostitutes, and generally making it more
difficult for customers and prostitutes to meet, As in other areas of the law, the
relatively powerless are controlled, accused and convicted and the relatively
powerful are ignored, excused and acquitted.

Female street prostitutes are more likely to be arrested and convicted of
prostitution-related crimes than any other category of person involved in the
business. Pimps and customers are the least likely to be charged and convicted.
Thus the enforcement pattern is uneven with respect to gender and occupation.
It should be noted, however, that the low level of charges and convictions
against pimps does not appear to be the result of biased law enforcement on the
part of police forces, as much as a reflection of the difficulty of accumulating
sufficient evidence on pimps’ activities.

The reasons that customers are so rarely prosecuted, however, may not be
so clear cut and is certainly a contentious issue with many people and
organizations, Because it takes both a prostitute and her customer to
participate in the activity, there seems to be no reason why the buyer should
receive preferential treatment at the expense of the seller. There appear,
however, to be several reasons why the buyers of sexual services have been
treated differently from the sellers. In some instances, the law has dictated this
differential treatment. Street solicitation laws, for instance, typically allow
charging of prostitutes, but not customers. In other instances, the different
treatment of prostitutes and customers is caused by the decision to apply the
law in a particular way. Customers could be charged for being an inmate of a
bawdy house, for example, but are sometimes released in exchange for
assistance in prosecuting the owners of the establishment. It is also undoubt-
edly the case that some police officers felt sympathetic towards the customers
and were less likely to press charges, the belief being that the customer was
sufficiently scared about losing his good name and was unlikely to buy a
prostitute’s services again. Such a line of action does, however, assume that the
police understand the motivation of customers and this seems unlikely, given-
the little we know about them. Perhaps more importantly, it underplays the
role of men as customers in the whole business of prostitution and leaves the
belief that if we control the behaviour of prostitutes we will have solved the
problems of prostitution. '
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Attitudes towards customers and control of their actions are revealed by
statements from the police in the Prairies:

We search them (pimps) all the time since a number of them are in the drug
trade. We don't as often search the girls. Sometimes we take them in and
search them. It takes them (the women) off the street and interrupts their
business flow, If we see a guy talking to a prostitute, we'll stop and converse
with them. They usually get nervous and drive away when we pull up. If we
see them in a parking lot with a guy, we may approach and talk to them. Run
the client’s name for warrants. Maybe give them a parking violation. A lot of
them know we can’t do much, but the average person gets embarrassed and
leaves. If they get offensive, we try to embarrass them and dissuade them
from returning. We make it clear to some people that we don’t want them
back. We tell them they’il get in trouble from prostitutes or us, We say ‘who
knows what will happen in a dark alley’, and let them draw their inferences
from that. If they do come back, nothing happens. Sometimes it works.
Sometimes it doesn’t,

We spot-check clients. We ask for two things, a driver's licence and
hospitalization card. That way we can tell if he has a wife and kids. If he
does, we tell him if we see him down there one more time, his wife will be
getting an anonymous phone call telling her where her husband is, We do this
if we see the guy enough. These guys backtrack like you wouldn’t believe,
even don’t take the girl back to where they pick her up, to miss us. The
department (police) would rake us over the coals if they ever found out we
did this.

Clients are used for statements. They’re usually scared of publicity so they'l!
give a statement if they're gotten to right away. We don't usually charge
clients.

The clients aren’t charged. Instead we use them to get statements and then
subpoena them to court to do our bawdy house charges. We have to have the
customers. They show up,

We never charge customers because we use them.

Efforts to control prostitution are directed almost exclusively towards the
prostitute, rarely at the customer and occasionally at those who run or control
certain aspects of the business. It is apparent that prostitutes do indeed change
their behaviour in response to both legal changes and informal control
practices. Although they do not necessarily have a complete understanding of
the legal intricacies surrounding the issue of street solicitation, most prostitutes
appear to be aware that they have to be fairly circumspect in their approach to
customers. Similarly, they are aware that the activities of pimps are illegal and
that difficulties surround the use of certain locations for the completion of the
sexual transaction. Control of some of the undesirable activities associated with
prostitution through the law is certainly evident to a degree.

The brass deal with the laws. As street cops, we deal with people as people in
our area. We deal with our safety, their safety, and other people’s safety.

On a day to day basis, however, it is the more informal control methods
which bring the police and the participants in prostitution into contact. The
decision to patrol the prostitution strolls more actively usually results in a
decrease in activities, as customers, in particular, become wary of being
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identified. In this way, the police in many cities are able to keep prostitution
within confined areas and at levels that are reasonably tolerable to the
community. By discouraging customers, it is possible to retain some control
over the number of prostitutes on the street and their location.

We can screw up their whole day, just by standing there. It puts the clinch on
and takes money away from them. Clients leave. I think they think (the
clients) we can do a lot more about it. They leave because they're
embarrassed. Who'd want to say they took a hooker and had to pay for it.
The girls show their displeasure. They come up and tell us or wave us away.
Qur ‘standing around’ is our way of saying we want to find something out, or
we are getting pressure from the brass (police administration), or the
community, all that bureaucratic bullshit. That’s why the beatmen are on the
street, 1t’s goad for public relations to have beatmen walking around because
it makes them (the women) go indoors and keeps them out of the public eye.*

The fact that we have special laws surrounding prostitution does not,
however, result in curtailing all of the worst aspects of the business, or in
affording prostitutes the same protection as other members of the public.
Indeed, because there are special laws, this seems to result in prostitutes being
categorized as different from other women and men, less worthy of protection
by the police, and a general attitude that they are second-class citizens. The
police and the public act towards prostitutes in ways that they would not with
other women or men. The police in some cities take photographs of the
prostitutes, with or without their consent, to keep on file. These files are
justified on the grounds of wanting to be able to identify prostitutes if they are
missing and a serious crime is suspected, but more importantly, they allow the
police better control over the prostitutes’ behaviour through increasing
documentation on who they are and what they have done. The police files are
an illustration of the ambiguity of their response towards prostitution: on the
one hand they may help prostitutes, but on the other, they control them in ways
they would not use for other citizens.

Prostitutes in Vancouver gave accounts of their experiences with picture
taking:

They've always said [ would like to take your picture so sure I go along with
it and you never know, something might happen to me and I might be in such
shape that I'm unidentifiable and that might just help. I find that the people
that use their camera more forcibly are the press more than the police and
there's always the little boys running around clicking off their camera. The
press are the people that are exploiting the picture thing, not the police. They
usually come up and ask you, usually quite polite about it because the ones
that are doing it [ find are the police that have been around for a while.

Yes they took my picture very sneakily. They drive by when you're not
iooking and I thought that was illegal. I told the girls don't, if they come up
to you, say no, I'm not doing it, and if they insist, say no I don’t have to, it’s
against the law, which it is. It’s a harassment thing.

Not forcibly but they said we have to have your picture taken and they took
my picture. It’s not like they pinned me down and took my picture but they
said we'll get it one way or another. The ones that took my picture were
actually guite nice about it.*
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From the Prairies the police explained their actions and reasons:

We talk to them, try to find out who they are and where they are from. Tell
them who we ar¢ and explain what we can do for them if they decide to get
off the street. Then take their photo and fill out an identification sheet. Tell
them that the LD. process will help us to notify next of kin if anything
happens to them. They are generally pretty co-operative.

We find out who she is, whether she has a record. Then Ffill out an
information sheet for Yice. We circulate the news to other guys. If Vice asks,
we get a picture. Usually walk up to the girl with a polaroid and say “Smile”.
If they won't let us take their picture, we play word games with them. Tell
them we think they must have done something wrong or look much like a
persen who committed an offence and we need to take the picture to pass
around and see if it really is the person. We run them on CPIC also to see if
they're violent.

We stop and do a check. Then we put them to the attention of vice. They take
her picture if they haven't already. Vice is usually right on top of that. The
women know that if they want to work out there, they'll let us take their
picture. They'll be convinced, “advised”, that they should follow the
procedure, We tell them it’s in case we have any complaints about them or in
case we find them ‘upside down’ (dead). Most go along with it. Sometimes if
they don’t we park our car in front of her for a week until she does.”

The public’s attitude towards prostitutes is similarly ambiguous. Some
customers appear to feel little compunction about assaulting or stealing from
prostitutes. Other people feel entitled to abuse prostitutes verbally, to throw
things at them and to indicate that they have no right to be on the streets. At
the same time, the public appears reluctant to tackle the issue in a systematic
and logical manner. Rather, there is an insistence that prostitution be moved
out of an area but little concern for what will happen to other areas or for the
prostitutes themselves.

The current special status of prostitution in the Criminal Code does not
appear to have given society the protection it seeks from the harmful
consequences of prostitution, nor to have given prostitutes the right to dignity
and equal treatment in society. Information from the public hearings and the
Department of Justice’s research program, leads to the conclusion that the
current law and its practice is unsatisfactory from virtually everyone’s point of
view: prostitutes, public and police. Opinions clearly differ, however, about
proposals for change and these are reported more fully in subsection 9 of this
Chapter. It is worth noting here, however, that those most affected by changes,
prostitutes and police, do not espouse only one solution. Although police
officers have a vested interest in maintaining control of street activities and
being able to easily discover linkages between prostitution and illegal activities,
not all police forces and not all officers within any particular force believe that
tougher laws are the appropriate way to deal with prostitution, Police opinion is
not unidimensional nor unambiguous. Interviews with police officers in the
regional studies indicate that many would prefer some form of decriminaliza-
tion of prostitution activities, What they ask for is that there be clear
legislation and clear government policy based on their belief that prostitution
will always be with us. :
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Prostitutes echo these sentiments. They see the current laws as pure
hypocrisy. Prostitution is not illegal, but it is virtually impossible to practise it
anywhere but in the streets. Working on the streets then leads to conflict with
the public and the police. Prostitutes argue that they should be aliowed to work
out of their apartments or other establishments, which within the present
context of the law, calls for revisions to the sections on bawdy houses. As with
others who have expressed their views, prostitutes are by no means unanimous
about the necessary legal changes. Although virtually all would wish to carry
out their work free from legal restrictions, some have argued that it is safer to
work on the streets where one is visible, than behind closed doors.

The current system of prostitution clearly assigns to the prostitute a
disproportionate part of the responsibility for the activities. While there are
others who suffer, it is the prostitute who is most severely harmed. This is the
case whether one looks at the more abstract question of prostitutes’ status in
society and their standing in the law, or at their daily experiences where it is
apparent that they suffer enormous indignities and violence.

Why do we turn so much away from the straight life? Because we’re not even
considered part of society. For example, to rent a place, you need to put down
your occupation. You can’t get a bank loan, buy a car... You need to come up
with stories. So you live in a world that is strictly cash .. When you leave the
business, you have to start at the bottom again. People ask what you've been
doing the last five years. Society is what shapes how girls get out of the
business. The minute you try ta do anything like open a business with money,
the government is down your back. You have to fight the whole world. You
try to make it back into the system, get fired, and then people ask, *Why
didn't you make it".*

For years | had a very low self esteem. Society’s attitudes makes one feel
different about themself. The reinforcement that you're a whore, that you're
nothing, that you're a low life does have an impact on how you feel about
yourself. If you're constantly being told that given the same message for years
and years and years by society, by the social agencies, by the police force, by
your family, you can’t help but have a low self esteem and it’s only in the last
couple of years that I've started fecling good about myself. For years didn’t.

New | feel good about myself. For awhile T was really confused. 1 didn’t
know how 1 felt about myself because people, they treat you a lot differently
when they kaow you're a hooker. They really talk down to you or treat you as
a lesser being. Now I say fuck you, you think you're so high and mighty, 1
probably fucked your old man and he paid me good. Now it’s like, you're no
better than | am. I'm probably better than you are because I can face up to
life and not ignore things that you ignore but before it was like 1 didn’t feel as
good about myself as I do now. I've come to accept it.”

Prostitutes agree that life on the street is a “hell hole”. Virtually all
women prostitutes have been sexually assaulted, and some of them as often as
three or four times a year; pimps are violent towards their prostitutes and
prostitutes are violent towards each other. The competition to be on the street
and to earn some money is fierce. And, perhaps as a consequence of our
attitudes towards prostitutes, very little attention is paid to their specific needs
in relation to social services.
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8. Social and Health Services

Prostitutes appear to use very few social services. Some prostitutes do use
the provincial welfare systems and survive financially through a mixture of
government financial aid and prostitution. On the whole, however, it appears
that prostitutes are on the streets as an alternative to living on welfare and only
move to such programs when business is extremely poor or they are unable to
work for some reason or other. Apart from a sporadic use of welfare systems,
prostitutes also use legal aid and medical clinics, both services being closely
related to some consequence of being in the business.

While the use of legal aid clinics is perhaps easy to understand, the
relationship between sexually transmitted diseases (STDs) and prostitution is
not so readily apparent. Certainly, a majority of prostitutes do contract an
STD at least once during their time on the streets. Most however, are very well
aware of the problems associated with STD's, visit medical clinics regularly
and take precautionary measures, usually requiring customers to use condoms.
Adult prostitutes also stop working when they are infected because word about
their state spreads quickly. An infected prostitute not only finds that business
stops, but that it has a harmful effect on others’ business in the same area.
Pressure to stop working is, therefore, likely to be intense.

Although prostitutes do contract STDs, the public’s strongly held belief
(held by 69% of the survey respondents) that prostitutes are a major cause of
the spread of such diseases, is not substantiated. Epidemiological studies
indicate that prostitutes are not a prime factor in the spreading of STDs. This
occurs as a consequence of sexual mores changing throughout society and
cannot be seen as the result of the behaviour of one relatively small group of
people. As indicated, prostitutes, of all people in society, have a real interest in
seeing that they are not infected.

Recent public concern about STDs has probably been influenced by
accounts in the media of homosexual men who have contracted AIDS
(acquired immune deficiency syndrome). At this time, this is a highly-charged
issue and subject to very intensive research efforts. Qur understanding of its
causes and the manner in which it is passed from one person to another is
incomplete. Nevertheless, it appears that high levels of sexual activity with a
variety of partners is a greater factor in the spread of the disease than is
prostitution. In addition, the view that the disease was confined only to
homosexual men is being challenged. As more information becomes available,
it may be necessary to reconsider our conclusions, but at this time, any notion
that prostitutes play a decisive role in the spread of the disease, is unsubstan-
tiated.

9. Public Opinions and Perceptions

The public opinions and perceptions reported in this section are based on
the National Population Study on Pornography and Prostitution. While some
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people may question the extent to which one can gain an understanding of the
public’s views on such a complex issue as prostitution in a relatively short
interview, we consider the results of the survey important to report. In the first
instance, they may suggest lines of research which had not previously been
considered. Secondly, they suggest areas where there is a need for public
debate and efforts at public education. Thirdly, we believe that they do indeed
give a good indication of the public’s knowledge and some of their views on the
subject of prostitution.

It is evident from the survey results that prostitution is not a major
problem or concern for the majority of Canadians. While for some, the issues
have become overwhelmingly significant, most Canadians do not encounter any
of the activities associated with prostitution, and for them it is not an important
issue. Fifty-five percent of the respondents indicated that they did not know of
any places in their towns or cities where prostitution was occurring. In
addition, approximately three-quarters of those surveyed thought that street
soliciting was not occurring in their residential neighbourhoods or in the areas
where they shopped. Given these results, it is apparent that most Canadians do
not have a first hand knowledge of the problems associated with prostitution
and street solicitation in particular. This view is confirmed by the fact that only
four percent of the respondents, all men, indicated that they had ever bought
the sexual services of a prostitute. Fifteen percent of respondents did, however,
know someone who had accepted money in exchange for sex and twenty-one
percent knew someone who had paid for sexual services. It is perhaps not
surptising, given the nature of the business, to find that respondents in larger
communities, men, younger people and those who are single, are most aware
that prostitution is being carried on or know someone who has bought or sold
sexual services. '

On the basis of all these figures, one can conclude that most Canadians’
views on prostitution have not been moulded by their own experiences or
observations. Instead the information about prostitution which people have is
likely to have come from the mass media, and to supplement any orientation to
the issue that might have been learned through religious teachings or the
educational system. Much, and in some cities most, of the newspaper coverage
given to prostitution during the past five years, has dealt with the problems of
enforcing the current street soliciting legisiation and called for stricter laws.
Coverage of prostitution-related issues has not been particularly comprehensive
and it is not surprising, therefore, that the public, depending on the mass media
for its information, is not particularly well informed or knowledgeable about
the current situation.

Prostitution is defined by 90% of the respondents as the exchange of sex
for money. This high level of agreement over the definition suggests that there
is little ambiguity in the public’s mind about the activity. Indeed, a somewhat -
more complex notion of prostitution that would imply providing sexual services
for material gains other than money, is supported by somewhat less than three-
fifths (57%) of the respondents. Women are considerably more likely than men
to believe that sex in exchange for non-monetary items is also prostitution.
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Many, but by no means all Canadians, find prostitution morally
unacceptable. The exchange of sex for money is considered morally wrong by
62%, but this figure drops to 53% when sex is exchanged for other benefits.
Men and residents of larger communities are the most accepting of prostitu-
tion.

These figures indicate that there is a considerable diversity of opinion in
Canada and that proposed responses to some of the issues will not be
universally acceptable,

There is a very high agreement, however, on the question of street
solicitation. The various forms of prostitution differ with respect to the extent
te which people will tolerate them, with prostitution on private premises being
most acceptable (45% in favour of allowing this form of the business), followed
by escort and call-girl services (43%}), brothels (38%), all forms of prostitution
but in designated areas {28%), and street solicitation (11%). Clearly,
prostitution which takes place on the street is decried by overwhelming
numbers of Canadians. Women and older citizens, in particular, are offended
by street solicitation. Perhaps contrary to what one might expect, those who
have had most exposure to prostitution, find it more acceptable than those who
have had no personal familiarity with how prostitution is actually carried out.

Although prostitution is unacceptable to many respondents, only 51%
thought the business degrading to prostitutes, and 46% believed it degrading to
customers. Thus, aithough prostitution is morally unacceptable to many
Canadians, they do not necessarily consider the participants in the transaction
to have lost status.

Beliefs about the actual operations of prostitution lead 60% of the
respondents to maintain that organized crime is a major factor in the business,
and that most prostitutes have pimps. On the basis of our other information, we
would suggest that the public’s perceptions are incorrect. Similarly, the belief
held by 69% of those surveyed, that prostitutes are a major cause of the spread
of sexually transmitted diseases, is not confirmed by the available research.

Differences of opinion about the reasons why people become prostitutes
are also evident. Slightly over half of the respondents (52%) suggest that
economic reasons account for adults being prostitutes, whereas prostitutes
themselves cite such reasons with much greater frequency. Based on other
data, it also appears that the public has an inflated view of the income of many
prostitutes,

With regard to the responses given to questions on controlling prostitution
and related activities, again there is a high degree of agreement on some issues
and a diversity of opinidn on others. Sixty-four percent of the respondents, and
especially those in British Columbia, thought that the legal system does not
deal adequately with prostitution. For some, (32%), the solution would be to
legalize or decriminalize prostitution, whereas others (40%) would suggest
more stringent legislation. Whereas, Alberta and British Columbia residents

397



were most likely to support the former alternative, residents of Atlantic
Canada and francophones opted for the latter solution. As indicated, opinions
again varied over how and where prostitution should be carried out, with 72%
of respondents wanting tougher laws 10 allow the police more control of street
soliciting, since the street is the least acceptable place for the business.

The survey results present an intriguing view of the public’s thinking

FEUTELY SIS 2 LD SSKLES S TOLTTIIR WSt Mbar 7f mrgv demramstrale
most cfearly 15 the Aeed (o betier undersiand e public 5 responses (o the
phenomenon of prostitution, and the diversity of epinion on all issues. This

dversity does, aet, howener, weflect 4 vigw that the existing system should

remain unchanged. Indeed, perhaps the most compelling reason to develop a
more satisfactory system for all those affected by prostitution, is the fact that
92% of the respondents, and by inference, 92% of Canadians, think that

prostitution will always be part of our society.
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Section II

Prostitution and the Law

Summary

In Section II, the Committee examines the faw relating to prostitution in
Canada. Chapter 29 begins with a short introduction to the historical evolution
of the criminal law surrounding this form of conduct and is followed by an
analysis of the current Criminal Code provisions on prostitution-related
activity. Attention is directed in Chapter 30 to the more general provisions of
the criminal law and their impact on prostitution. Chapter 31 addresses the
control and regulation of prostitution by provincial and municipal law. The
actual and potential impact of the Charter on the law relating to prostitution is
examined in Chapter 32, and international conventions and agreements on
prostitution, and Canada’s position in relation to them, in Chapter 33, The
Section closes with Chapter 34 in which consideration is given to recent
legislative proposals for changes in the law relating to prostitution in Canada.



Chapter 29

The Prostitution-Related Offences in
the Criminal Code

1. Introduction

The earliest provisions in Canadian criminal law relating specifically to
prostitution dealt with bawdy houses and street walking.! The bawdy house
provisions which were “received” from England made it an offence to “keep” a
bawdy house (typically a brothel). However, unlike the parallel English law,
they also embraced both being an inmate of or one “found in” (a customer in)
a bawdy house. The law on streetwalkers which developed from more general
provisions on vagrancy made it an offence to be a prostitute or streetwalker
“not giving a satisfactory account of [herself]™.

In the 1860s, in the wake of concern in official circles in Britain about the
supposed connection between prostitutes, venereal disease and demoralization
in the armed forces, Canada, following the British lead, introduced a
regulatory regime which made it possible for prostitutes to be subjected to
medical inspection and, if found to be diseased, detained for compulsory
treatment in a certified hospital. However, in Canada the legislation was rarely
enforced and was soon allowed to lapse.?

In all of this early legislation, with the partial exception of the bawdy
house provisions, the emphasis of the law was on penalizing the prostitute. The
philosophy seems to have been that the male population was entitled, without
sanction, to seek the services of prostitutes, but insofar as the morality or
health of the community might be compromised by such activity, the target of
the law was properly the purveyors and not the customers of the business.

In the late 19th and early 20th century, the emergence of a more
paternalistic concern on the part of the legislators with the protection of girls
and young women from the ravages of vice, often associated with the alleged
scourge of “white slavery”, led to the addition of a series of provisions which
had the protection of “virtuous womanhood™ as their objective. These included
a litany of offences proscribing procuring, and “living on the avails” of
prostitutes. Together with the earlier streetwalker and bawdy house offences,
they were included in the Canadian Criminal Code.?
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Largely as a result of the efforts of women involved in the so-called “social
purity movement”, legislation designed both to rehabilitate prostitutes and to
prevent children opting for that way of life was also enacted across the country
at the provincial level. These regimes, which allowed for special detention
orders for prostitutes and the removal of female adolescents from their own
homes, were often as repressive in application as the streetwalking provisions.*

The dual elements in the thinking of lawmakers of the prostitute as both
moral and legal outcast, and the need to protect respectable women from the
wiles of perverse males, has continued to influence the law and its enforcement
through the 20th century. The bawdy house provisions, with their uniquely
Canadian focus on keeper, prostitute and customer, remain in the Criminal
Code in sections 193 and 194. The purely status offence of streetwalking was
retained in the Code until 1972 when it was replaced by the present soliciting
provision, section 195.1.° The list of procuring offencgs continues to exist in
section 193(1) of the Code, subject to recent changes which extend their
application to both males and females.® Although the special regulatory
regimes designed to deal with the public health or morals problems caused by
prostitution are now historic memories, more general legisiation on public
health and child welfare exists which provides the possibility of regulatory
control over prostitution and its side effects.

In analyzing Canadian criminal law as it relates to prostitution, it is
important to recognize that prostitution itself is not an offence. With the repeal
of the old streetwalker section in 1972 (commonly known as the “Vagrancy” or
“Vag. C” provision), being a prostitute on the street ceased to be an offence.
Section 193 still contemplates an inmate of a bawdy house being charged.
However, nowhere is the act of prostitution, or engaging in sexual services for
reward, in and of itself proscribed. It is, of course, possible that acts of
prostitution will be caught under other sections of the Code, for example, as
gross indecency under section 157. However, it will normally be the act of
indecency which is the focus of the prosecution in that instance, rather than the
fact that it also involves prostitution.

The Criminal Code concerns itself with some of the circumstances in
which prostitution takes place and is encouraged, and several of its side effects.
More specifically it addresses three types of problems, namely:

the institutionalization and commercialization of prostitution: the
bawdy house offences;

the general promotion of prostitution and the control and manipula-
tion of prostitutes: procuring and living on the avails;

the public nuisance effects of street prostitution: street soliciting.

Furthermore, insofar as prostitution and its practice have criminal law
consequences, the latter are no longer confined in their application to the
female prostitute.”
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2. The Bawdy House Offences

The bawdy house provisions are found in sections 193, 194, 179, 180 and
181 of the Code.

193. {1) Every one who keeps a common bawdy-house is guilty of an
indictable offence and is liable to imprisanment for two years,
(2) Every one who
(a) is an inmate of a common bawdy-house,
(b) is found, without lawful excuse, in a common bawdy-house, O

(¢) as owner, landlord, lessar, tenant, occupier, agent or otherwise
having charge or control of any place, knowingly permits the
place or any part thereof to be let or used for the purposes of a
common bawdy-house, '
is guilty of an offence punishable on summary conviction.

(3) Where a person is convicted of an offence under subsection (1), the
court shall cause a notice of the conviction to be served upon the owner,
landlord or lessor of the place in respect of which the person is convicted or
his agent, and the notice shall contain a statement to the effect that it is being
served pursuant to this section.

(4) Where a person upon whom a notice is served under subsection 3
fails forthwith to exercise any right he may have to determine the tenancy or
right of occupation of the person so convicted, and thereafter any person is
convicted of an offence under subsection (1) in respect of the same premises,
the person upon whom the notice was served shall be deemed to have
committed an offence under subsection (1) unless he proves that he has taken
all reasonable steps to prevent the recurrence of the offence.

194. Every one who knowingly takes, transports, directs, or offers to
take, transport, or direct any other person to a common bawdy-house is guilty
of an offence punishable on summary conviction.

179. (1)
“common bawdy-house™ means a place that is
(a) kept or occupied, or

{b) resorted to by one or more persons
for the purpose of prostitution or the practice of acts of indecency;

“disorderly house” means a common bawdy-house, a common betting
house or a common gaming house;

“keeper” includes a person who
(a) is an owner or occupier of a place,
(b) assists or acts on behalf of an owner or accupicr of a place,

(¢) appears to be, or to assist or act on behalf of an owner or
occupier of a place,

(d} has the care or management of a place, or

{e) uses a place permanently or temporarily, with or without the
consent of the owner or occupier;

“place” includes any place, whether ar not
(a) it is covered or enclosed,
(b) it is used permanently or temporarily, or
{c) any person has an exclusive right of user with respect to it.

“prostitute” means a persoh of ¢ither sex who engages in prostitution;
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“public place™ includes any place to which the pubiic have access as of
right or by invitation, express or implied.

180, {1} In proceedings under this Part,

(a) evidence that a peace officer who was authorized to enter a
place was wilfully prevented from entering or was wilfully
obstructed or delayed in entering is, in the absence of any
evidence to the contrary, proof that the place is a disorderly
house;

evidence that a person was convicted of keeping a disorderly
house is, for the purpose of proceedings against any one who is
alleged to have been an inmate or to have been found in that
house at the time the person committed the offence of which he
was convicted, in the absence of any evidence to the contrary,
proof that the house was, at that time, a disorderly house,

(d

S

181. (1) A justice who receives from a peace officer a report in writing
that he has reasonable ground to believe and does believe that an offence
under section 185, 186, 187, 189, 190 or 193 is being committed at any place
within the jurisdiction of the justice may issue a warrant under his hand
authorizing a peace officer to enter and search the place by day or night and
seize anything found therein that may be evidence that an offence under
section 185, 186, 187, 189, 190 or 193, as the case may be, is being
committed at that place, and to take into custody all persons who are found in
or at that place and requiring those persons and things to be brought before
him or before ancother justice having jurisdiction, to be dealt with according
to taw.

(3) Except where otherwise expressly provided by-law, a court, judge,
justice or magistrate before whom anything that is seized under this section is
brought may declare that the thing is forfeited, in which case it shall be
disposed of or dealt with as the Attorney General may direct if no person
shows sufficient cause why it should not be forfeited.

(4) No declaration or direction shall be made pursuant to subsection (3)
in respect of anything seized under this section until

(a) it is no longer required as evidence in any proceedings that are
instituted pursuant to the seizure, or

(b) the expiration of thirty days from the time of seizure where it is
not required as evidence in any proceedings.

(5) The Attorney General may, for the purpose of converting anything
forfeited under this section into money, deal with it in all respects as if he
were the owner thereof,

(6) Nothing in this section or in section 445 authorizes the seizure,
forfeiture or destruction of telephone, telegraph or other communication
facilities or equipment that may be evidence of or that may have been used in
the commission of an offence under section 185, 186, 187, 189, 190 or 193
and that is owned by a person engaged in providing telephone, telegraph or
other communication service te the public or forming part of the telephone,
telegraph or other communication service or system of such a person.

2.1 Keeping a Bawdy House, Being an Inmate or Found in

Section 193(1) makes it an indictable offence for anyone to keep a
common bawdy house, with 2 maximum of two years imprisonment. Section
193(2) creates three different summary conviction offences:
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(a) being “an inmate of a common bawdy house” (s.193)(2)(a);

(b) being “found without lawful excuse, in a common bawdy house”
(s. 193(2)(b));

(c) “as owner, landlord, lessor, tenant, occupier, agent or otherwise
having charge or control of any place knowingly *‘permitting” the
place or any part thereof to be let or used for the purposes of a
common bawdy house” (5. 193(2)}{(c})).

Section 193(3) requires that notice of a conviction under section 193(1)
(the “keeping” offence) be served on “the owner, landlord, or lessor of the
place in respect of which the person is convicted or his agent”. The owner,
landlord or lessor may fail to exercise any right which he has to end the
tenancy or right of occupation of the person whose conviction prompted the
notice. By virtue of section 193(4), such failure will result in the owner,
landlord or lessor being ‘‘deemed to have committed an offence under
subsection (1) the “keeping” offence, if a subsequent conviction takes place
under that subsection concerning the same premises. The owner, landlord or
lessor will only avoid this result if he can prove “that he has taken all
reasonable steps to prevent the recurrence of the offence”.

The term “common bawdy house” is defined in section 179(1) of the Code
to mean *“a place that is (a) kept or occupied, or (b) resorted to by one or more
persons, for the purpose of prostitution or the practice of acts of indecency”.
The word “place™ in turn is defined to include “any place, whether or not (a) it
is covered or enclosed, (b) it is used permanently or temporarily, or (¢) any
person has an exclusive right of use with respect to it”. This is a very extensive
definition which covers a far greater range of establishments than the
traditional brothel, embracing even very transitory locales, such as parking
garages or lots.?

There are also three ancillary provisions in sections 180 and 181 which
relate to the bawdy house offences, Section 180(1) provides that “evidence that
a peace officer who was authorized to enter a place was wilfully obstructed or
delayed in entering it, in the absence of any evidence to the contrary, is proof
that the place is a disorderly house”. The latter term includes a “common
bawdy house” (5.179(1)). Section 180(1)(d) creates a further presumption by
stipulating that, in any proceedings against any person under section 193(2)(a)
(being an inmate) and section 193(2)(b) (being a found in), evidence that a
person was convicted under section 193(1) (keeping a common bawdy house)
in respect of the same premises is, “in the absence of any evidence to the
contrary”, proof that the premises were a common bawdy house. It is a
requirement that both charges arose out of the same set of events.

Finally, section 181 makes provision for the seizure of evidence from, and
the arrest of people found irn, premises being used as a bawdy house or that
police believe are being used as such. Section 182 and 183 which empowered
the police to enter and search a common bawdy house for a female suspected of
being therein and to question both her and her keeper under oath were repealed
in 19823 -
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In order to secure convictions under section 193, it is first necessary for

the Crown to establish that the premises in question were a common bawdy
house. Judicial interpretation of the definition in section 179(1) has produced
the following results:

(a) premises used by only one person for the purposes of prostitution
or the practice of acts of indecency can constitute a common
bawdy house.” This means that the single prostitute operating out
of her own residence is open to prosecution under section 193(1);

(b) where premises contain several rooms, it is not essential that
every one be used for purposes of prostitution or acts of indecency
for the establishment to be characterized as a common bawdy
house. Nor does a particular room have to be used exclusively for
the offending purposes to qualify;'®

(c) the premises must have been used habitually for the purpose of
prostitution or the practice of acts of indecency." Consequently,
proof of a single act or even a small number of acts on a single
evening would not be sufficient to warrant a finding that the
premises were a bawdy house;

{d) “prostitution” is the offering by a person of his or her body for
lewdness for payment in return.'? Sexual intercourse is not
required. Thus the masturbation of men by women working at
massage parlours has been held to constitute prostitution;'?

(e) “practice of acts of indecency” embraces a similarly wide range
of sexual practices. In recent lower court decisions, the tendency
has been to apply a “community standard of tolerance”. Thus in
an Ontario decision, the activities of a heterosexual group sex
club were found not to offend that standard.'* The average
reasonable person, it was concluded, would be ready to tolerate
such activity, at least where no attempt is made to proselytize
and the owner is careful about the ages and sensibilities of those
invited to participate. By contrast, much to the concern of the
gay community, successful prosecutions have been brought
against the owners, operators and employees of gay bars, health
spas and steambaths at which sexual acts take place.'

Section 158(1) of the Code creates a defence to charges of buggery
and gross indecency under section 155 and 157 respectively in the
case of “any act committed in private” between *“a husband and his
wife” or “any two partners each of whom is twenty-one years or more
of age, both of whom consent to the commission of the act”. This
defence does not extend to “acts of indecency” under section 193 even
though those acts take place in private.'s

In determining whether the Crown has satisfied the onus of proving that

the place in question was a common bawdy house, the court will look at such
factors as: the view of the accused; the reputation of the establishment in the
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community; the character, appearance and conduct of those frequenting it;
hours and frequency of visits, and whether agreements were made between
inmates and visitors. Proof that sexual conduct took place on the premises is
not essential, although it obviously helps."”

Under section 193(1) the Crown not only has to prove that the establish-
ment was a common bawdy house, but also that the accused was “keeping” it
as such. The latter term is not defined in the Code, although the noun “keeper”
is. According to section 179(1) that term includes: the owner or occupier; one
assisting or acting on behalf of the owner or occupier; or, one actually acting or
appearing to act on behalf of the owner or occupier. The courts have rejected
the argument that the definition in section 179 applies to the term “keeping”
on the ground that reference to temporary use in section 179 overlaps with two
of the offences in section 179(2), i.e. being an inmate or found in. To apply the
broader term would, therefore, make these clauses superfluous. The essence of
“keeping” is that a person provides accommeodation.'® It is also clear that the
accused must be aware that the place “kept” was being used for prostitution or
acts of indecency.” If he is aware that the premises are being “kept” by
someone else, for example a tenant, for these purposes, the lesser offence in
section 193(2)(c) is available.

-

In the case of the operator of a hotel or motel, the fact that a sole
prostitute resorts to it for the purpose of prostitution does not convert the whole
establishment into a bawdy house. However, if the operator is aware that
prostitution is taking place in the establishment and the use is habitual, the
establishment or part of it may be so characterized. The prostitute may also be
charged with “keeping”, but only if there is evidence of frequent use of a
particular room.*

The three summary conviction offences in section 193(2) have given rise
to few reported cases. No cases deal with the matter of being a found in (s.
193(2)(b)). The only reported case on being an inmate (s. 193(1)(a))
establishes that ‘‘inmate” means “inmate for the purposes of prostitution”,
meaning someone actively involved in prostitution.’ The offence in section
193(2)(c) of being “owner, landlord, lessor, temant, occupier, agent or
otherwise having charge or control of the place” and “knowingly [permitting]
the place or any part thereof to be let or used for the purposes of a common
bawdy house” has also received little attention. It is, however, the view of the
courts that merely being an owner of such premises is not enough. He must
also have “charge or control” of them. The person caught is the one:

who has the right 1o intervene forthwith and prevent the continued use of the
premises as a common bawdy house and whose failure to do so can be
considered as the granting of permission to make use of the premises as and
from the time he gained knowledge [of the activities].”

The courts have demonstrated considerable caution in applying the
presumptions contained in sections 193 and 180. In R. v. Jacobs® the British
Columbia Court of Appeal refused to apply the presumption in section 193(4)
where an agent of a landlord gave the tenant, whose conviction under section
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193(1) had been registered, notice to quit but failed to follow it up. In dealing
with the presumption in section 180(1)(a), the wilful obstruction or delay of a
peace officer must be firmly established by the prosecution.® Even then it
seems that the accused merely has to raise a reasonable doubt as to whether
the premises in question were a common bawdy house, This would also be true
in the case of the presumption against the alleged inmate or found in contained
in section 180(1){d).?

2.2 Transporting to a Bawdy House

Section 194 makes it an offence, punishable on summary conviction, for
any person to knowingly take, transport, direct, or offer to take, transport or
direct any other person to 2 bawdy house. This section has not been the subject
of any reported cases. It seems to have been designed to deal with taxi drivers
servicing the ““trade”, although its terms are broad enough that it could be
applied to rather more innocent and random behaviour, such as directing
someone to a bawdy house on request.

2.3 Problems of Application and Enforcement and Criticisms of
the Present Law

The crime statistics put out annually by Statistics Canada reveal that
between 1974 and 1982 (the last year for which statistics are available), the
bawdy house offences which were the subject of charges by the police
fluctuated between a high of 1,143 in 1975 and a low of 269 in 1982. The
figures for the individual jurisdictions produce the interesting fact that
enforcement varied in intensity across the country. (See Figure 1) Few, if any,
charges were laid under the bawdy house provisions of the Code in the
Maritime provinces. Despite similar population figures for Ontario and
Québec, the figure for charges was consistently from five to ten times higher in
the former than in the latter. In the West, the majority of the charges were laid
in British Columbia and Alberta, but were proportionally much lower than in
Ontario. As with the Maritimes, there was very little activity in the northern
Territories.

In the absence of a detailed study of enforcement patterns, and, in
particular, of the application of both resources and enthusiasm by certain
police forces across the country, it is difficult, if not impossible, to explain these
annual and regional variations. All that can be offered are speculative
comments. The regional studies on prostitution, commissioned by the
Department of Justice for the Committee, do reveal differences in police
attitudes towards bawdy houses. The reports relate typically to massage and
body rub parlours, which seem to be the most common form of institutional
bawdy house these days. In the Maritimes, the attitude of the police is that
they will not intervene unless they receive complaints from the public, suspect
that other forms of criminal activity are taking place on the premises, or are
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inspired by the desire of Revenue Canada to tax “the wages of sin”. As the
researcher in the Maritimes reported, apart from the exceptional situations
noted “this form of prostitution is tolerated by formal control agencies in the
Atlantic provinces”.® By contrast, although the police interviewed in Ontario
claimed that the massage and body rub business had declined significantly in
that province since 1970, where they do operate there is concern that they are
often fronts for sinister interests, such as the Mafia, and thus need to be
charged and put out of business.”

Figure 1 — Charges for Bawdy House
Offences 1974-82 (Statlistics Canada)
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A further possible explanation for the variation in the statistics may be
differences in the policies of particular communities towards these establish-
ments. In certain cities, Montréal and Calgary for example, they are effectively
outlawed by local by-laws, while elsewhere they may operate with little
interference. Whatever the reasons, the statistics provide evidence of variations
in police and prosecutorial practice, which raises questions about the resolve of
enforcement authorities in this area of the criminal law, and whether the
running and inhabiting of bawdy houses is clearly seen as a “national
problem™. .

It is agreed by the police that the enforcement of the law on bawdy houses
is a time consuming and expensive process. Typically, to sustain a charge the
police will have to “stake out” the establishment over a period of time to
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establish a pattern of use, and then use undercover techniques to implicate the
operator or user of the premises. The complicated character of these operations
can be seen in the research study done for the Committee in Québec:

In order for a place to be considered a common bawdy-house there must be
evidence of constant comings and goings (the number of people who arrive
and depart and the duration of their visits) and proof that these comings and
goings are frequent (several prostitutes and clients daily and the same
prostitute on many occasions during the whole observation period, with a
three-day minimum), and that sexual services are offered there for
remuneration.

Such evidence is gathered mainly by observation (notes on arrivals and
departures) and/or by “tailing” suspects. Generally, photographs are taken of
the prostitutes and, particularly, of the clients who come and go. Clients’
licence plates make it possible to obtain their names and addresses. Once the
raid has been conducted, the clients are contacted as witnesses; their
photographs, taken in front of the common bawdy-house, encourage the most
reluctant clients to admit having had sexual relations with a particular
person, for a particular fee, on the date and at the time in question.

Sometimes the clients may be driving service vehicles or company cars. Since
the same vehicles might be used by several people, and since the client cannot
be identified from the licence plates, a more direct form of identification is
required. If the raid is planned within a short period and if there is no risk of
the police presence being divulged, the client is intercepted coming out of the
common bawdy-house, Otherwise, the client’s vehicle is identified to
highway-patrol officers in marked cars who intercept it on the grounds of a
possible traffic violation which permits them to obtain the driver’s identity.

Additional evidence about how establishments are run and about the identity
of the main keepers is obtained through infiltration. One or more police-
officer couples {male and female officers) are assigned as a client and
prostitute to obtain inside information. In general, a contract with a police
officer is sufficient evidence. An officer acts as a client with an actual
prostitute. He hands over marked bills in payment for her services. Once the
money has been handed over, and before the sexual relations takes place, his
colleagues — stationed outside — carry out the raid as planned,®

This process can be further complicated by the guile of the suspect. Those
who operate institutional bawdy houses often try to insulate themselves from
attack by charging a fee for legitimate services, ostensibly leaving it to the
operative and customer to agree on “ancillary services”. Moreover, as revealed
by police interviewed by the reseacher into prostitution in the Prairies, the
problems of gaining the necessary evidence against prostitutes using premises
are aggravated by their tactics in switching keys with each other and thereby
avoiding the use of the same room more than once or twice a night.? The
Edmonton police, in a letter to the Committee, noted that their problems were
enhanced because the courts had rejected the element of habitual use in the
case where a date rents a hotel room and then turns the key over to a prostitute
to use for the rest of the day. The Québec research report on prostitution points
out that _ ’

owners or managers of common bawdy houses will go as far as refusing to

rent a prostitute a room more than once dajly. This way they can claim they

did not know the person was a prostitute, that they believed he or she was a
regular, but ordinary, customer.?
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In addition to the problems of variable enforcement and the difficulties in
constructing a firm case for the prosecution, there are several problems of
principle with the provisions. In light of the fact that neither prostitution nor
being a prostitute is a crime, it may be questioned why, in Canadian law it is
still an offence to be an inmate of or a customer found in a bawdy house. The
retention of these offences seems to contradict the distinct tendency of the
criminal law in modern times not to penalize sexual conduct, even when paid
for, which takes place in private. The same argument may also be made in
relation to the prostitute operating out of her own residence. Whatever the
possible objections to commercialization of prostitution, they have no obvious
reference to the conduct of the individuals engaged in acts of prostitution.

A second claim relates to the legislative presumptions, or “reverse onus”
clauses applied in bawdy house cases. In the first place, it is questionable
whether section 180(1)(a) will survive challenge under the Charter, in
particular under section 11(d}, which reads: “Any person charged with an
offence has the right...to be presumed innocent until proven guilty according to
law in a fair and public hearing by an independent and impartial tribunal”. In
challenges to reverse onus clauses so far, the courts have made it clear that a
clause will be struck down unless the presumed fact can be rationally linked to
the proven fact or facts.?

It is difficult to see how the character of a disorderly house can be
presumed from the failure to grant entrance to a peace officer. The provision in
section 180(1)(d) which presumes that the accused is an inmate or found in of
a disorderly house when another has been convicted of “keeping” that
establishment, is also suspect. While it does not offend the above principle, it
does contradict another basic notion, that proof of fact in one proceeding is not
proof of it in another. Accordingly, it may well contravene section 11(d) of the
Charter, the presumption of innocence provision, or section 7 which contains
the right not to be deprived of life, liberty or property except in accordance
with the principles of fundamental justice.

3. The Procuring and Pimping Offences
3.1 Procuring

Section 195(1) of the Criminal Code enumerates nine different offences
relating to procuring. The subsection reads:

Everyone who

{a) procures, attempts to procure or solicits a person to have illicit
sexual intercourse with another person, whether in or out of Canada,

(b) inveigles or entices a person who is not a prostitute or a person of
known immoral character to a common bawdy house or house of
assignation for the purposes of illicit sexual intercourse or
prostitution;

(¢) knowingly conceals a person in a common bawdy house or house of
assignation; '
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{d) procures or attempts to procure a person to become, whether in or
out of Canada, a prostitute,

{e) procures or attempts to procure a person to leave the usual place of
abode of that person in Canada, if that place is not a common bawdy
house, with intent that the person may become an inmate or
frequenter of a common bawdy house, whether in or out of Canada,

(f) on the arrival of a person in Canada, directs or causes that person to
be directed or takes or causes that person to be taken, to a cormmon
bawdy house or house of assignation,

(g) procures a person to enter or leave Canada, for purposes of
prostitution,

{h) for the purposes of gain, exercises control, direction or influence over
the movements of a person in such manner as to show that he is
aiding, abetting or compelling that person to engage in or carry on
prostitution with any person or generally,

(i) applies or administers to a person or causes that person to take any
drug, intoxicating liquor, matter or thing with intent to stupify or
overpower that person in order thereby to enable any person to have
illicit sexual intercourse with that person,...

is gnilty of an indictable offence and is liable to imprisonment for ten years.

The offences listed in section 195(1) can be committed by either males or
females. Proceedings in respect of them must, by virtue of section 195(4), be
commenced within one vear of the time when the offence is alleged to have
been committed. Moreover section [95(3) provides that in the case of each of
these offences “no person shall be convicted... upon the evidence of only one
witness unless the evidence of that witness is corroborated in a material
particular by evidence that implicates the accused.” Although, as the penalty
provision suggests, these are considered to be serious offences, the original
framers of the provision seem to have harboured doubts about the veracity or
trustworthiness of some of those who might be expected to come forward and
complain that they had been victims of this sort of conduct.

Several, but by no means all of the provisions on procuring have been
subject to judicial interpretation in reported cases with the following resuits:

(a) the word “procures™ in section 195(1){(a) requires that the
accused has taken an active part in bringing the two people
together. Thus a taxi driver who merely drove one party to meet
another was found not guilty of procuring.’? Just how active a
part is uncertain, as shown in conflicting decisions over whether
taxi drivers who actually arrange kaisons are caught by the
provision;*

{b) “illicit” in section 195(1){a) has been given a broad interpreta-
tion by appeal courts in both British Columbia and Ontario.** As
the British Columbia court said, the term is used in the sense of
“not being sanctioned or permitted by-law and not necessarily in
the sense of constituting a criminal offence™;

(c) it is necessary to prove under section 195(1)}{a) that “illicit sexual
intercourse” actually took place, but this requirement may be
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circumvented by laying the alternative charge of attempting to
procure;**

(d) the separate offence of attempting to inveigle or entice may be
read into section 195(1)(b).** Presumably the same argument
could be made in relation to clauses (c), (f), {g), (h) and (i);

(e) to secure a conviction under section 195(1){d), procuring or
attempting to procure a person to become a prostitute, it is
essential to establish that the accused intended to convert an
“innocent™ person to prostitution. Thus the Alberta Court of
Appeal in R. v. Cline ¥ acquitted a man on a charge under this
clause when it was shown that the woman in question was an
undercover police woman posing as a prostitute from another
city. The court held that the accused lacked the necessary intent.

Clauses (c), (e}, {f), () and (h) have not been the subject of interpreta-
tion in reported cases. With the exception of clause (h), exercising control,
direction or influence, there is no evidence that charges are laid under the other
categories.®

3.2 Living on the Avails

195. {1} Everyone wha...

(j) lives wholly or in part on the avails of prostitution of another person,
is guilty of an indictable offence and is liable to imprisonment for ten years.

Section 195(1)(j) “living on the avails” (normally described as
“pimping”) is, by comparison with some of the procuring offences, utilized
frequently. Moreover, it has given rise to a number of reported decisions which
have attempted to clarify its purpose.

The term “living on™ has been construed to mean “living parasitically on”,
As the British Columbia Court of Appeal commented in R. v, Celebrity
Enterprises Ltd.** which involved a charge of conspiring to live on the avails
against a night club which collected an admission fee from every prostitute
using its facilities for meeting clients;

in order that a male may live on the avails of prostitution of another person
who is a female the male must at least receive either in kind all or part of the
female’s proceeds from prostituting herself or have those proceeds applied in
some way to support his living. It is her avails he must live on, indirect
benefits resulting to him from her practising prostitution are not avails of her
prostitution,*

The evidence in that case did not warrant such a conclusion and the
charge was dismissed. By the same token, anyone providing commercial or
professional services, for exampie, a tradesman, doctor or lawyer, to a
prostitute, cannot be characterized as living on the avails.
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Less clear is whether a single payment is sufficent to found a conviction.
While decisions in Saskatchewan and British Columbia seem to conflict on this
point, the conflict may be more apparent than real because in the B.C. case, in
which a conviction was sustained, there was evidence that the accused lived or
consorted with prostitutes.*

Although the Québec Court of Appeal in R. v. Fisette ** concluded that
proof of the actual use of the avails for living is crucial to a finding of guilt, the
decisions of other courts are inconsistent with this.**

The application of the presumption in section 195(2) raised by evidence of
the accused living with or being habitually in the company of prostitutes, has
also commanded attention from the courts. Indeed, there is disagreement
between the Courts of Appeal in British Columbia and Ontario over whether
the accused has to adduce evidence to counter the evidence of consorting led by
the Crown. The Ontario view, which denies that this is a requirement, seems
more in tune with general judicial caution towards presumptions of this kind. It
is quite possible that the Crown’s evidence will itself contain weaknesses which
leave a reasonable doubt in the mind of the court.*

Despite the fact that the subsection refers to the company of “prostitutes”,
which has led some counsel and one court to suggest that the presumption does
not apply where the evidence is that the accused lived or consorted with a
single prostitute, the weight of authority seems to run in the opposite
direction.** The word *habitually’” in the presumption provision has been
interpreted to mean that the accused was in the company of a prostitute or
prostitutes *“for the most part”.*¢ As long as the period of contact is significant
there is no requirement of continvous liaison. This interpretation obviously
facilitates the use by the Crown of the presumption.

Unlike the procuring offences subsections (3) and (4) of section 195 do
not apply to “living on the avails™. ¥

3.3 Problems of Application and Enforcement and Criticisms of
the Present Law

Procuring, despite its elaborate treatment in the Criminal Code, is not an
offence under which a significant number of charges are laid in Canada. (See
Figure 2) The crime statistics of Statistics Canada show that the figure for the
whole of Canada between 1974 and 1982 fluctuated between 100 and 200
charges per annum. As in the case of the prosecution of bawdy house offences,
Ontario accounts for the majority of the charges laid. The offence is an
unattractive one to the police and prosecutors for a variety of reasons. In the
first place, a number of the clauses of section 195(1) seem to have little
relationship to the realities of prostitution in the late twentieth century.
Secondly, even where the offence and the facts fit, the requirement of
corroboration is often a difficult one to satisfy. The result is that, if the facts
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are favourable, the alternative charge of living on the avails will also be laid
and pursued with more vigour. Thirdly, the one year limitation period on
prosecution of procuring offences may present a bar to prosecution even if the
other difficulties can be surmounted.

Flgure 2 — Charges for Procuring 1974-82
{Statistics Canada)
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The crime statistics are singularly unhelpful when it comes to forming a
picture of the legal reaction to pimping. For some reason the figures for “living
on the avails” are lumped in with those for soliciting without any attempt to
distinguish them. As the global figure for charges related to “other prostitu-
tion™ has dropped from 2,217 per annum in 1974 to 220 in 1982, (See Figure
3) a period during which there has been a dramatic decline in the prosecutions
for street soliciting, it is perhaps safe to assume that the figures for “living on
the avails” have fallen somewhere between those for procuring and for the
bawdy house offences, and perhaps closer to the former.

Although the successful prosecution of this offence does not require
corroboration, police authorities are agreed that enforcement is difficult; the
activities of pimps are sufficiently clandestine in most instances that it is only
when a complaint is lodged by a prostitute who has been badly mistreated and
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is willing to testify, that there is any chance of securing a conviction. Even
when, as sometimes occurs, the police use surveillance methods to develop an
adequate evidential basis to lay a charge, they are often frustrated in the result.
As a police officer interviewed by the researcher on prostitution in the Prairie
region put it:
Charging pimps is a time consuming and expensive task. With one guy, it
took me eight months of fairly constant surveillance to obtain one successful
charge against a pimp. Another one, ****, was recently given two and one-
half years for living off [sic] the avails. It took fourteen months of
surveillance to get him. Add to that the time spent for the police keeping
track of victims that are going to testify. We had one recent case where we
were ready to take the case to trial, and the key witness ended up in a
psychiatric ward.**

The reality, then, is that it is normally only in the case of an ongoing saga
of violence and its threat that ¢onditions are created in which the police are
likely to act.

At the level of institutional prostitution, the charge of living on the avails
is sometimes brought against escort and dating services. Unlike the massage
parlour or body rub establishment, which occupies premises which the
customer visits, these services go to the clients. Accordingly, it is not possible to
utilize the bawdy house provisions. The same difficulties noted in the case of
bawdy house prosecutions exist in these cases. The cost of getting the necessary
evidence is high, and often is not justified by the outcome.

In the study of prostitution undertaken in Ontario, the researchers
concluded, on the basis of their discussions with police representatives, that
“[t]his type of operation often requires many extra man-hours and the
additional use of wire taps and other forms of electronic surveillance. It is not
uncommon for a $250,000 operation to warrant ten thousand dollars in
fines”.* Furthermore, as the equivalent study done in British Columbia points
out, convictions are often difficult to secure at all because the operator will
argue, often with success, that all he or she does is to introduce the parties, an
arrangement which has no sexual connotations. It is only after the parties have
met that the sex-for-money bargain is made, allegedly without the proprietor’s
knowledge .’

The overall difficulties of enforcement in these cases are summed up most
graphically in the Québec report on prostitution:

Obtaining evidence on dating, escort, hostess and modelling agencies, and
photo studios or networks of “call-girls” or “call-boys™, is much mare
complicated. Unless electronic bugging is used, telephone calls are not very
revealing because the operators of such businesses are often very experienced
and very careful about what they say over the telephone. Clients must come
to the agency where, generally, no prostitution takes place, The staff there act
as facilitators for prostitutes who are “members” of the agency. The client is
put in contact with the prostitute by telephone or by bell-boy, and a meeting
place is arranged, but always at a differet location.

418



Unless there is actually prostitution at the agency, ot unless one or more
prostitutes regularly provide their services at the same location, it is
impossible to establish evidence of common bawdy-housc against the
prostitutes. Efforts are mainly made to arrest the facilitator people for
procuring. Electronic bugging generally makes it possible to prove that the
agency staff have some degree of control over what is going on. What is
difficult to prove is that these facilitators receive a share of the proceeds.’'

At the level of principle, it is likely that similar to its counterparts in the
bawdy house provisions, the reverse onus clause in section 195(2) will be
subject to challenge under the Charter. This subsection presumes the fact of
living on the avails from the accused residing with or being habitually in the
company of prostitutes. Although there may be a rational link between the
presumed fact and living with prostitutes, it is doubtful whether the same can
be said of the supposed connection produced by being habitually in their
company. As in the case of the reverse onus clause in section 180(1)(a), this
provision would offend “the right to be presumed innocent” in section 11(d) of
the Charter.

4. The Street Prostitution Qffence
4.1 Soliciting

195.1 Every person who solicits any person in a public place for the
purpose of prostitution is guilty of an offence punishable on summary
conviction,

179.(1) “public place” includes any place to which the public have
access as of right or by invitation, express or implied.

Section 195.1 which replaced the previous street walker or “Vag. C”
provision makes “‘every person who solicits any person in a public place for the
purpose of prostitution” guilty of a2 summary conviction offence. The main
reason for the change in the law in 1972 was that increasing opposition had
been voiced over the maintenance of a status offence which discriminated
against women.*> The substitution of an offence which emphasized the element
of soliciting was an attempt, it seems, to characterize the public manifestations
of prostitution as a form of nuisance.

The provision is typically vague in substance, and it has been left to the
courts to give it meaning. The primary issue presented to the courts was the
meaning to be ascribed to the term “solicits”. The Supreme Court of Canada
addressed the matter in R. v. Hutt in 1978.% In that case, an undercover police
officer operating from a car stopped the vehicle close to the accused. After the
two smiled at each other, the accused got into the car with the agreement of
the officer and inquired whether he wanted a girl. He agreed and proceeded to
drive the car to a nearby hotel parking lot where the accused was arrested. The
court decided that Ms. Hutt had not been guilty of soliciting. The majority
determined that the word “solicits” involves a necessary element of “importun-
ing” which means “to solicit pressingly or persistently”. Here there had been
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nothing “pressing or persistent” about the accused’s conduct. In speaking for
the majority, Justice Spence indicated that it had been the intent of Parliament
in changing the law on street prostitution to concentrate on acts which
contribute to the public inconvenience.®

Exactly what amounts to “pressing or persistent conduct” is still
uncertain. The subsequent Supreme Court decisions in Whitter and Galjot*
have shed some light insofar as it was made clear that it is not “pressing or
persistent” if a prostitute approaches a number of individuals in sequence with
a single entreaty to each. In other words, there has to be evidence of a pattern
of annoyance directed at one individual. This further refinement still leaves
doubt as to the type and intensity of conduct which is required. Although
Justice Spence was of the opinion that it was not necessary to prove that the
accused in the Hutt case engaged in conduct which was “troublesome,
worrying, pestering or annoying”, law enforcement autherities have been
inclined to assume that such conduct is essential.

In addition to construing the word “solicits” in R. v. Hutt, Justice Spence,
although it was not germane to the decision in that case, indicated that in his
opinion the undercover officer’s car could not be characterized as a “public
place”, as required by section 195.1.% This opinion has added to the general
uncertainty surrounding the scope of the provision and of the definition in
section 179(1), and is in conflict with the interpretation given by other courts
to the same term in section 138 which applies to Part IV of the Code.”

The omnibus bill (Bill C-19) introduced early in 1984 by the then
Minister of Justice, The Honourable Mark MacGuigan, attempted to cure this
problem by making it clear that the term “public place” embraces a motor
vehicle in a public place. The present wording of the definition and its
reference to places to which the public have access by invitation, express or
implied, means that it embraces a wide range of off street premises, such as
bars, restaurants and hotel lobbies.

Another controversy over the meaning of the section has been whether a
customer as well as a prostitute can be charged with soliciting. While the
British Columbia Court of Appeal has concluded that the wording
“solicits...for the purpose of prostitution” cannot have been intended to catch
the customer, its counterpart in Ontario has reached the opposite conclusion
by pointing to the use of the phrase “every one who solicits” rather than “every
prostitute who solicits” in the section.®® As neither of these decisions was
appealed to the Supreme Court, the issue has yet to be resolved definitively.
The omnibus bill introduced by the federal government in 1984 sought to put
the matter beyond debate by making it clear that customers are open to
prosecution under the section.

A recent amendment to Section 179(1) of the Criminal Code has put it

beyond question that section 195.1 applies to both male and female
prostitutes.s® '
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4.2 Problems of Application and Enforcement and Criticisms of
the Present Law

The crime statistics relating to street soliciting suffer from the same lack
of precision as those for living on the avails. As the figures for the two offences
are grouped together, it is impossible to establish the exact figures for each
offence. What is clear is that the overall figures for charges laid by the police
under this imprecise category have declined more or less steadily since 1974.
(See Figure 3) The figure for that year was 2,217. it had dropped to 1,684 by
1977, and te 674 by 1979. After increasing to 843 in 1980, it fell back to 702 in
1981. In 1982 the figure declined dramatically to 220. Given the traditional
difficulties with detecting and prosecuting the offence of living on the avails,
and assuming that, in the absence of any change in the interpretation of the
living on the avails section, the figures for that offence have remained relatively
constant, the decisive downward trend in the statistics shows that soliciting has
been translated from by far the more dominant element in the figures 10 year
ago, to minor significance today.

As in the case of the statistics relating to the bawdy house and procuring
offences, Ontario accounts for the largest proportion of cases reported or
known. Interestingly, however, there was much less disparity with other of the
more populous jurisdictions between 1974 and 1977, than there has been since.
(See Figure 3) For example, in 1974, out of 2,217 cases in which charges were
laid, Ontario accounted for 1,051, British Columbia 632, and Québec 421, The
equivalent figures for 1977, out of 1,684, were 804, 312, and 372. By contrast,
in 1980, out of a total of 843 cases in which charges were laid, Ontario
accounted for 753, British Columbia for 11 and Québec for 54, The equivalent
figures for 1981, out of a total of 702, were Ontario 676, British Columbia 0,
and Québec 6. In 1982, although the overall figures had declined dramatically
to 220, Ontario still represented 191 of those cases, with B.C. at 5 and Québec
at 13. While the Prairie statistics show the same, but less dramatic, pattern of
shrinkage as in B.C. and Quebec, the figures for the Maritime provinces and
the northern Territories have remained constant, with figures below 5 per
annun.

What do the statistics reveal about the fate of section 195.1 of the Code as
an instrument for dealing with street soliciting? The first point to notice, as the
research report on prostitution in Vancouver makes clear, is that the decline
in both cases reported or known and prosecutions begins not in 1978, as is
popularly believed, but in 1974-75. The national figures for offences cleared by
charge for the years 1974 to 1977 are 2,217, 2,002, 1,807, and 1,684
respectively. This suggests that even before the decision in R. v. Hutr, the
police were finding the new street soliciting provision less satisfactory and
viable than its predecessor, (the “Vag, C” section) as a response to street
prostitution. )

Clearly the figures dropped significantly after 1977. The figures for
offences cleared by charge for the period 1978 to 1981 were 1,058, 644, 843,
and 702 respectively. This decline has been associated with the pronouncement
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Figure 3 — Charges for other Prostitution Offences
(Incl. street soliciting and living on the avalls)
1974-82 (Statlstics Canada)
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of the decision of the Supreme Court of Canada in Hu# which introduced the
requirement of “pressing or persistent” conduct to the offence in section 195.1
and raised doubt over whether the term “public place” includes a motor vehicle
in a public place. There is no doubt that this decision and its presumed impact
on lower courts had a profound effect on police and prosecutorial attitudes,
being viewed by them as a substantial roadblock to successful prosecution. The
statistics, however, do not show clearly that this conclusion was inevitable.

As the figures for charges set out earlier in this paragraph demonstrate,
the slide between 1978 and 1981 was fitful. More instructive, however, is the
fact that the figures for charges in Ontario, after dropping to 480 in 1979 from
811 in 1978, increased to 753 in 1980, and decreased to 676 in 1981. These
compare with figures which hovered around the 1,000 mark between 1974-76.
The statistics show that the pattern of decline was by no means constant, being
much more significant in Québec and British Columbia than in Ontario.s

Even under the unfavourable conditions flowing from the Hutt decision,
reactions from law enforcement authorities varied across the country. As
evidence presented to and research carried out for the Committee confirms,
some police forces showed greater resolution in using section 195.1, even in its
revised form, than did others. On the one hand, for example, representatives of
the City of Toronto indicated to the Committee that the Toronto police
continued using section 195.1 regularly after 1978, and that it was only with
the Whitter and Galjot decisions in 1981,%* which ruled out conviction of a
prostitute who approached a number of people in turn, that they decided that
section 195.1 had become a “broken reed”.®® On the other hand, as the
research study on prostitution in British Columbia shows, during the same
period the Vancouver police force was prosecuting substantially reduced
numbers of cases of soliciting under the street soliciting provision.® This
variable pattern suggests that the decline in charges for soliciting, at least until
1981, had as much, if not more, to do with the dissatisfaction of some police
forces with the liberal impulses of the Supreme Court of Canada than with any
inherent weakness in the law.®” Only with the decision of that Court in Whitter
and Galjot were conditions attached to the operation of section 195.1 which
clearly limited its effect.

The figures for 1982 require explanation. The dramatic decline which took
place that year is not attributable to the lack of activity by the police against
street prostitution. In fact, they were more active than they had been since
1977 and their efforts were more successful. This spate of activity was not due
to any change of heart over the value of the Code provision. It is explained by
the fact that during 1982 a number of major cities were utilizing anti-street
prostitution by-laws which focused on loitering or the offer to sell or purchase
sexual services rather than on soliciting. This proved to be a far more effective
way of securing convictions than was section 195.1.% As a consequence, the:
latter provision was largely ignored. Despite the reversal by the Supreme Court
of Canada in 1983 in R. v. Westendorp® of this attempt by municipalities to
proscribe or control street prostitution, there is little evidence that the use of
section 195.1 is being revived.
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There is no doubt that in the cities affected by street prostitution, the view
of the police is that they are powerless to control it by formal legal mech-
anisms, especially by the invocation of the Criminal Code. The police view put
simply is that the Supreme Court through Hutt, Whitter and Galjot has made
it impossible to use the Code effectively to stem or at least control street
prostitution, and consequently, has created the conditions in which it has been
able to thrive and expand. In the minds of the police, unless a street prostitute
puts “a half nelson” on, or unmercifully pesters an individual citizen, there is
little or no chance of a successful prosecution. The frustration of the police
with the courts is evident in the anecdote related to the Québec researchers:

A plainclothes police officer was scated in a club featuring female dancers.
He was playing the role of the rich customer, displaying a large wad of bills.
A dancer approached him and asked if she could “dance” for him, specifying
that there were four different types of “‘dance”™ she could do. At his request
she explained that for ten dollars she would dance on his chair, for twenty she
would allow him to fondle her while she danced on his knees, for forty doilars
she would perform fellatio under the tablecloth, and for fifty she wouid agree
to sexual relations in the washroom. The police officer replied that he would
think about het proposals, During the next few minutes the dancer
approached him twice more, encouraging him to decide quickly. The judge
who heard the case found that there was no harassment and that,
consequently, no solicitation had taken place according to Section 195.1.™

The perceived evidential difficulties of the police are summed up most
pungently in an observation by a police officer to the Prairie researcher on
prostitution:

The evidence needed for prostitution right now is staggering. You need a
persistent female that directly says she wants to sell herself. You need to see
the money transaction. You just about need to see the sexual act. What are
you going to do - pull out your badge half way through the act?™

The view of the police authorities of the adverse effects of prostitution
activity on the urban environment and its impact on the community is seen in
the brief to the Committee from the Calgary Police Commission:

Since [Hutt], Calgary like many Canadian cities has experienced an inability
to deal effectively with the ever growing numbers of street prostitutes or to
control their visibility or blatant and intense activities, One only has to drive
one’s vehicle along 3rd or 4th Avenues in the City of Calgary between 1st and
5th Streets West during any afternoon or evening to appreciate the extent of
the problem. This growing street activity by prostitutes has resulted and
continues to result in interference with the normal business activities in these
areas as well as with pedestrians and has resulted in an ingrease in violence
among pimps and prostitutes. It has created and continues to create a danger
to the public particularly young women who have the misfortune to find
themselves in these areas when there is a heavy concentration of prostitutes.™

The police have felt particularly frustrated with their apparent inability to
use the law effectively in communities such as Vancouver and Halifax where
street prostitution is conducted in residential areas. In these cities, in addition
to the complaints of business people, they have also been faced with a growing
chorus of outrage from both individuals and groups with members who live in
the affected areas.” The communities are distressed at the actual and
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perceived danger and annoyance caused to them by the activities of prostitutes,
customers, pimps and general onlookers, and damage to their property. The
police response is typically that they have been left powerless by the courts to
invoke the criminal law to deal directly with the problems, and that, apart from
employing their slender resources to investigate other crime which may be
associated with prostitution, and using informal policing methods to control the
situation perfunctorily, there is nothing they can do to resolve the situation on a
long term basis.

In some instances the frustration with the law has an international
dimension to it. In Niagara Falls, Ontario, because it abuts Niagara Falls,
New York and is so close to the City of Buffalo, the police and the community
at large view the increase in the incidence of street soliciting as stemming
directly from the comparatively benign state of Canadian law and the
difficulties with its enforcement. This, together with tougher laws on
prostitution in the state of New York and more resolute enforcement in the
City of Buffalo, has caused an influx of prostitutes and their managers with
which the Canadian city is unable to cope.™

While there may well have been a gap between the perceived ineffective-
ness of the law in section 195.1 and its actual potential, even after 1978, it is
now clear that the section is of minimal value in addressing the problems
associated with street prostitution. The combination of restrictive judicial
interpretation of and police restraint in appealing to it have produced a hiatus
which has had the effect of implanting in the minds of the public the view that
the section is entirely inadequate, even if it has not been proved to be entirely
ineffective in reality. With judges who appear to be reticent about convicting
under it, law enforcement authorities who are unwilling to use it, and a public
who have been persuaded that it is useless, it is difficult to see how it can be
infused with new life in its present form.

A further criticism of section 195.1 is that the provision itself does not
make it apparent whether the customer as well as the prostitute can be charged
and convicted. As was pointed out in an earlier section, there is conflicting
appellate authority from Ontario and British Columbia on this issue.’
Representatives of women’s and civil liberties groups, in particular, in their
presentations before the Committee, pointed to the unsatisfactory state of the
law with this element of uncertainty in it. Moreover, they pointed out that,
insofar as one jurisdiction has rejected the notion that the customer can be
charged under section 195.1, Canadian law maintains a long standing and
insidious double standard which treats the prostitute alone as the criminal.
There is, they believe, no justification for such discrimination.

In principle, the criticism is accurate. Moreover, at a pragmatic level, until
the matter is resolved in accordance with the notion of equal treatment, it is -
possible that the section will be challenged successfully under the Charter.
Because the Code provision itself is vague, a challenge might be sustained
under section 7 of the Charter which affords the right not to be deprived of life,
liberty, and security of the person except in accordance with the principles of
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fundamental justice.” Furthermore, although American jurisprudence is not
particularly encouraging in this regard, a prostitute might succeed in
challenging the provision under section 15 of the Charter which recognizes the
equality of every individual before and under the law, and grants equal
protection and benefit of the law without discrimination.” Given the relatively
benign attitude of Canadian appellate courts towards prostitutes in prosecu-
tions under section 195.1, it is not entirely fanciful to suggest that such an
argument would strike a responsive chord with some judges.
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Chapter 30

General Criminal Law Provisions and
their Impact on Prostitution

1. Introduction

As has already been mentioned, it is possible that other provisions in the
Criminal Code which deal with broader forms of criminal conduct and include
the criminal contexts or side effects of prostitution, may be used as the basis
for prosecuting prostitution-related conduct. Indeed, it was suggested to the
Committee by a number of women’s groups that these more general provisions
should provide a satisfactory basis for prosecution, without the need to resort to
special offences related to prostitution. This suggestion was related, in
particular, to advocacy of the repeal of section 195.1 of the Criminal Code
(street soliciting).

2. The More General Offences

2.1 Gross Indecency

157. Every one who commits an act of gross indecency with another
person is guilty of an indictable offence and is liable to imprisenment for five
years.

158. (1) Sections 155 and 157 do not apply to any act committed in
private between
(a) a husband and his wife, or
(b} any two persons, each of whom is twenty-one years or more of
age,
both of whom gonsent to the commission of the act.
(2} For the purposes of subsection (1), '

{(a) an act shall be deemed not to have been committed in private if
it is committed in a public place, or if more than two persons
take part or are present; and

(b) a person shall be deemed not {0 consent to the commission of an
act -
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(i) if the consent is extorted by force, threats or fear of bodily
harm or is obtained by false and fraudulent misrepresentations
as to the nature and quality of the act, or

(viii) if that person is, and the other party to the commission of
the act knows or has good reason to believe that that person is
feeble-minded, insane, or an idiot or an imbecile,

138, In this Part

“public place” includes any place to which the public have access as of
right or by invitation, express or implied;

There are apparently no reported cases in which section 157 has been
utilized against either a prostitute or customer relating to the sexual conduct in
which they have been engaged.'! However, the Committee has been informed
by representatives of police forces in Winnipeg, Calgary, Ottawa and Toronto
that section 157 either has been or is being successfully invoked in some cases
in which prostitution is involved. This is so with street prostitution, where the
sexual acts will often have been committed in public, for example, in a public
park or parking lot. However, its use is attended with some difficulty. Despite
the public location it is still necessary for the Crown to prove that an act of
gross indecency took place. This has been interpreted by the Ontario Court of
Appeal to mean “a very marked departure from the decent conduct expected
by the average Canadian in the circumstances that....existed”.? Accordingly,
enly if prostitutes and their customers choose to conduct their sexual liaisons in
an open and brazen way in public are they subject to successful prosecution
under this head.

A second problem may lie with the characterization of this offence as
indictable with a prison term of up to five years. The Winnipeg Police Force
informed the Committee that in their experience, some judges had proved
reticent about convicting under this section, with the result that the policy
adopted in that city has been to lay the lesser charge of “indecent act™ under
section 169,

3. The Public Nuisance Offences

3.1 Indecent Acts

169. Every one who wilfully does an indecent act
(a) in a public place in the presence of one or more persons, or

(b) in any place, with intent thereby to insult or offend any person,
is puilty of an offence punishable on summary conviction.

Whether or not a prostitute and customer can be successfully prosecuted
under this section for sexual conduct in public or a prostitute for advertising
services in a public place, depends on whether the act is classified as.
“indecent”. The case law suggests that 2 community standard test is taking
hold and is being applied in such a way that the conduct in question has to be
particularly offensive, for example, a couple making a sexual spectacle of
themselves,? '
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Assuming, as several lower courts have done, that the definition of a
“public place” in section 138 covers a motor vehicle in a public place, offensive
sexual activity in a car would be covered.* However, it is a further requirement
that the offending conduct occur in the presence of one or more third parties.
Accordingly, if the pair follow the usual practice of finding a secluded spot to
carry through the terms of their agreement, it is unlikely that they could be
prosecuted successfully, unless their judgment about their privacy proves to be
wrong.’

Given these problems, it is unlikely that this section will avail the Crown
in cases of prostitution, except where prostitute, customer or both act
recklessly.

Information which the Committee has gleaned from police forces in major
Canadian cities underlines the difficulties mentioned above. With the exception
of the Toronto and Winnipeg Police Forces, both of which seem to have had
some success with prosecutions under this section, most forces do not invoke it
in street prostitution cases. The Vancouver police pointed to the difficulty in its
use created by case law which had determined that the requirement of
exposure to another person or persons in s. 169(2) is not satisfied by exposure
to a police officer.®

3.2 Nudity

170. (1) Every one who, without lawful excuse,
{(a) is nude in a public place, or
(b) is nude and exposed to public view while on private property,

whether or not the property is his own,
is guiity of an offence punishable on summary conviction,

(2) For the purposes of this section a person is nude who is so clad as to
offend against public decency or order.

(3) No proceedings shall be commenced under this section, without the
consent of the Attorney General.

Although both subsection (2) and the case law suggest that complete
nudity is not required by this section, it is clear that an advanced state of
undress or exposure of the body is necessary.” Unless the conduct of the
accused prostitute or customer is particularly blatant and potentially subversive
of public order, the use of the section is academic in the case of street
prostitution.

3.3 Causing a Disturbance

171. (1) Everyone who
(a) not being in a dwelling-house causes a disturbance in or near a
public place,
(i) by fighting, screaming, shouting, swearing, signing or using
insulting or obscene language,
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(ii) by being drunk, or
_ (iii) by impeding or molesting other persons...
is guilty of an offence punishable on summary conviction.

“Causing a disturbance™ is one of four offences set out in section 171.
Clearly the terms of section 171(1)(a){i) could cover situations involving
conflict between prostitutes and their customers, between prostitutes and pimps
and between prostitutes themselves which adversely affect members of the
public, including police officers.

Despite earlier reticence on the part of the courts, they now seem willing
to accept evidence of emotional disturbance to an individual caused by the
objectional forms of conduct mentioned as disturbance.® The Committee heard
from the Calgary Police Force that this clause has been successfully invoked in
such circumstances. Less clear is whether section 171(1)(a)(iii) which might be
thought to provide a way of attacking the more aggressive forms of soliciting, is
viable as a means of curbing street prostitution. Both police and Crown
prosecutors report that the attitude of provincial court judges seems to be that
this provision is not available to circumvent the restriction imported by R. v.
Hutt into section 195.1.% In short, they tend to use a “pressing or persistent”
gloss in construing the words “impeding or molesting”.

3.4 Loitering and Obstructing

171. (1) Every one who

(c) loiters in a public place and in any way obstructs persons who
are there...
is guilty of an offence punishable on summary conviction.

Unlike section 171(1)(a)(iii) there is no requirement in section 171{1)(c)
to establish that the accused’s conduct amounted to a disturbance. The
ostensible attractions in this clause as a means of curbing street soliciting have
not been realized. Although the Toronto police report some success in using
this clause prior to 1983, the experience of other Forces has been uniformly
bad when they have tried to invoke it. The Ontario Court of Appeal in R. v.
Munroe'® recently made it clear that the provision has a very limited
application. The court, mindful of the demise of the old “Vag. C.” offence of
loitering, determined that loitering in this context means loitering without a
purpose. As prostitutes and their customers can be said to have a purpose, they
do not fall within the terms of the proscription. Obviously the courts are also
unwilling to use this provision to compensate for the restrictive interpretation
given by the Supreme Court to section 195.1,

3.5 Disturbing the Peace
171. (1) Every one who

{(d) disturbs the peace and quiet of the occupants of a dwelling-
house by dischargiag firearms or by other disorderly conduct in

434



a public place or who, not being an occupant of a dwelling-house
comprised in a particular building or structure, disturbs the
peace and quiet of the occupants of a dwelling-house comprised
in the building or structure by discharging firearms or by other
disorderly conduct in any part of a building or structure to
which, at the time of such conduct, the occupants of two or more
dwelling houses comprised in the building or structure have
access as of right or by invitation, express or implied,
is guilty of an offence punishable on summary conviction.

Section 171{1)(d) creates the offence of disturbing the peace and quiet of
the occupants of dwelling houses by disorderly conduct in a public place or in a
common area of a residential building. On the surface this might be thought to
provide potential solace to the residents of areas adversely affected by strect
prostitution. To date there are no reported cases, and the police in the cities
adversely affected by prostitution in residential areas doubt its efficacy in
street prostitution cases. The problem is that there is uncertainty as to what
amounts to “disorderly conduct” in the context of this provision. It seems
unlikely that random instances of disturbance would be caught.” Accordingly,
it is safe to assume that a pattern of disturbing the peace and quiet of local
residents would be required before a prosecution would succeed.

3.6 Trespassing at Night

173. Every one who, without lawful excuse, the proof of which lies upon
him, loiters or prowls at night upon the property of another person near a
dweiling-house situated on that property is guilty of an offence punishable o
summary conviction. :

This section is likely to be of use only in the case of a prostitute or
customer “loitering” on premises close to a public place. In that event the
Crown has to establish that the conduct of the accused amounted to *hanging
around”.'* The police in several major cities suggest that the provision has the
“peeping tom” in contemplation rather than the prostitute or customer.

3.7 Common Nuisance

176.(1) Every one who commits a common nuisance and thereby
(a) endangers the lives, safety or health of the public, or
{b) causes physical injury to any person,
is guilty of an indictable offence and is liable to imprisonment for two years.

(2) For the purposes of this section, every one commits 2 common
nuisance who does an unlawful act or fails to discharge a legal duty and
thereby

(a) endangers the lives, safety, health, property or comfert of the
public, or

(b} obstructs the public in the exercise or enjoyment of any right
that is common to all the subjects of Her Majesty in Canada.
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Strangely enough in the Code section on common nuisance, the definition
of the offence punishable under the Code (section 176(1)) and the definition of
“common nuisance” as a term of legal art (section 176(2)), diverge. A Code
prosecution is possible only if the Crown can prove danger to the lives, safety or
health of the public, or actual physical injury. So framed, there are few, if any,
street prostitution situations which would qualify. The definition of “common
nuisance”, however, extends to danger to the property or comfort of the public,
as well as their obstruction, and thus formulated could well be employed in
street soliciting cases. ’

The dichotomy in the section is explained by the fact that, while the Code
establishes the offence as having a narrow ambit for purposes of punishment
under its regime, it recognizes that for other purposes the notion of “common
nuisance” may have a broader meaning."

The implications of this for street soliciting may be seen in Attorney
General of British Columbia v. Couillard." In that case the Attorney General
of British Columbia sought an interim injunction against certain named alleged
prostitutes to enjoin them from operating in Vancouver's West End. The basis
for the action was that their activities and those of others like them constituted
a public nuisance. Chief Justice McEachern of the province's Supreme Court
granted the injunction. He was satisfied on the basis of evidence produced
before him that the defendants were prostitutes active in the area in guestion,

Concern has been voiced about whether merely being a prostitute in a
public place should be characterized as a nuisance, which is the effect of this
judgment. Moreover, it is questionable that the judge was correct in hinting as
he did, that this was a case in which the Attorney General was entitled to
invoke his power to call the civil process into play in support of the criminal
law. It was nowhere established that a Criminal Code offence which required
restraining was committed or threatened. However, the Chief Justice was
undoubtedly correct in suggesting that there is a species of public offence,
common nuisance, which is remediable in appropriate cases by the civil remedy
of the injunction.

The upshot of this decision is that what is essentially a civil action for a
civil remedy may be brought against street prostitutes, and presumably their
customers, invoking the broader definition of common or public nuisance
accepted by the commeon law of crimes. In short, what the Code cannot achieve
directly may be achieved indirectly by this route. What remains uncertain as a
result of this decision is how far the Attorney General has to go in establishing
his case against the individual defendants.

4. Communicating Venereal Disease

253, (1) Every one who, having venereal disease in a communicable
form, communicates it to another person is guilty of an offence punishable on
summary conviction. -
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(2) No person shail be convicted of an offence under this section where
he proves that he had reasonable grounds to believe and did believe that he
did not have venereal disease in a communicable form at the time the offence
is alleged to have been communicated.

(3) No person shall be convicted of an offence under this section upon
the evidence of only one witness, unless the evidence of that witness is
corroborated in a material particular by evidence that implicates the accused.

(4) For the purposes of this section “venereal disease™ means syphilis,
gonorrhea or soft chancre.

This provision of the Code is so encumbered with limitations that even if, as is
unlikely, the victim of the disease who contracts it in the course of prostitution-
related activities complains of it, and has one of the limited list of maladies
mentioned, it is unlikely to provide a viable basis for prosecution in prostitution
cases. In particular, given the clandestine character of most relationships
between prostitutes and customers, the corroboration requirement seems
insurmountable. Section 58 of Bill C-19 introduced by Minister of Justice
MacGuigan in 1984 sought to repeal section 253 of the Code on the grounds
that disease of this sort are a public health matter, and that no use is made of
the section in practice.

5. Intimidation

381. (1) Every one who, wrongfully and without lawful authority, for the
purpose of compelling another person to abstain from doing anything that he
has a lawful right to do, or to do anything that he has a lawful right to
abstain from doing,

(2) uses violence or threats of violence to that person or his spouse or
children, or injures his property,

(b) intimidates or attempts to intimidate that person or a relative of that
person by threats that, in Canada or eisewhere, violence or other
injury will be done to or punishment inflicted upon him or a relative
of his, or that the property of any of them will be damaged,

(¢} persistently follows that person about from place to place,

(d) hides any tools, clothes or other property owned or used by that
person, or deprives him of them or hinders him in the use of them,

(&) with one or more other persons follows that person, in a disorderly
manner, on a highway,

(f) besets or watches the dwelling-house or place where that person
resides, works, carries on business or happens to be, or

(g) blocks or obstructs a highway,
is guilty of an offence punishable on summary conviction.

(2) A person who attends at or near or approaches a dwelling-house or
place, for the purpose only of obtaining or communicating information, does
not watch or beset within the meaning of this section.

Although there are, in theory, situations involving street prostitution
which would fit within the ambit of this section of the Code, it is likely that the
courts, in tune with their cautious attitude to other more general offences,
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would convict only in the clearest cases of harassment. None of the major city
police forces consulted by the Committee utilize this section in prostitution
cases. Although at least one provincial Court of Appeal has said that this
section is not confined in its application to industrial disputes and trade union
activity, law enforcement authorities seem to work on the assumption that it
iS_JS

6. Taxation Legislation

The application of taxation legislation and the operations of Revenue
Canada in relation to prostitution activities is shrouded in a certain amount of
mystery.

Prostitution, in common with any other economic activity, is subject to
taxation. The problem from the point of view of the prostitutes and the
operator of a prostitution business is that there are certain dangers inherent in
declaring income for tax purposes, not the least of which is that the police will
secure the information and use it as a basis for a charge of living on the avails.
The effect of these risks is probably to induce most individuals engaged in
prostitution activities not to file. However, the latter decision may well result in
criminal charges under the Income Tax Act, if it is discovered that the
individual has been working and not declaring the resulting income. Research
done on prostitution in the Maritimes makes it clear that a number of madams
operating escort and dating services have been caught in this bind. 1n at least
one such case, the delinquency of the operator in not declaring prostitution
income was used as a bargaining point by the prosecution authorities, who
agreed to drop Criminal Code charges if the madam undertook to pay back
taxes.'s

In one noteworthy case, Minister of National Revenue v, Eldridge,’ a
prostitute (a call girl) who had filed tax returns, appealed the Department’s
assessment of her net income on the ground that it failed to take adequate
account of business expenses. She also appealed a penalty for tax evasion. The
judge, while accepting a variety of business expenses associated with her trade,
including rental expenses, telephone inspection, protection fees to the police,
liquor payment fees, payment of bail bonds for arrested 'girls’ and payments to
casual employees for which vouchers were submitted, rejected argument that
she could claim deductions for expenses where she had suppressed or destroyed
the records. In his mind, this was a voluntary act on her part. The case was
remitted to the Minister for reassessment in accordance with the judge’s
findings, and the penalty was confirmed.

The decision illustrates the dilemma faced by prostitutes, who in some
instances are quite ready to accept their civic obligations. Although the-
situation is not clear, the Committee has the impression that taxation
legisiation and the sanctions which attend non-compliance are normally
invoked only where the delinquent tax payer is notoriously involved in a
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prostitution business. For the rest, especially the street prostitutes, it is
presumably not worth the time and effort of taxation authorities to investigate
and lay charges.

7. The Utility of these Provisions

An analysis of these more general Code provisions and their application
demonstrates that they are of limited value in combatting prostitution,
especially street prostitution. In a number of instances, the provisions are so
limited, for example, sections 173, 176 and 253, that their use is entirely
academic. In other cases, the interpretation given to the provisions by the
courts either limits their substantive ambit directly, for example, section 381,
or requires such an aggravated degree of conduct, for example, sections 169
and 171(1)}{c), that the same result is achieved indirectly. It is clear that the
courts, especially at the provincial court level, are resistant to the idea that
these provisions should be used to compensate for the limitations in section
195.1. Crown prosecutors and police sense this and tend not to proceed. Even in
communities where more vigorous attempts have been made to invoke some of
these provisions, rebuffs by the courts have blunted the enthusiasm of law
enforcement authorities for using them.

It should be pointed out that even if the provisions were more viable, there
is some doubt as to whether they would be widely used. Both the studies
commissioned by the Department of Justice and submissions from police forces
indicate that the police feel considerably aggrieved that in dealing with street
prostitution, they are reduced to making their way through a maze of Code
provisions to find a section which might avail them. The view of the police
seems to be that if they are expected to deal resolutely with street prostitution,
they require the tools to counter it effectively. For them, that means stiff and
precise sections relating specifically to street soliciting. As Superintendent
McNeney of the Investigation Division of the Vancouver Police stated in a
letter to the Committee on behalf of Chief Stewart:

In general, the socially harmful conduct referred to [i.e. that flowing from
prostitution) is an effect of prostitution on our streets. The prostitutes and
their customers are the cause. It is impossible to effectively deal with harmful
conduct, without enforceable statutes governing the open saliciting by
prostitutes. The nine Criméinal Code provisions listed above [i.e. dealt with in
this section] have very simply proven not to be the answer.

8 Other Forms of Criminal Conduct Associated with
Prostitution

Evidence from police forces in the major Canadian cities indicates that
other forms of crime are associated with prostitution. In their brief to the
Committee, the Calgary Police Commission provided statistics on the level of
street prostitution-related crime in that city between June 17, 1981 and
December 9, 1983. During that period there were 115 such crimes.' These
included: '
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Theft over $200.00 - 24(20.9%)

Assault - 14(12.2%)

Wounding - 11(9.6%)

Robbery with Violence - 7(6.0%)

Indecent Assault - 7(6.0%)

Assault occasioning Bodily Harm - 6(5.2%)
Rape - 5(4.3%)

Living on the avails and procuring counted for 12(10.4%)and 4(3.5%)
respectively. “Others” amounted ‘to 25(21.7%). The contexts of the reported
crimes varied, but typically involved offences by prostitute on customer or vice-
versa, by prostitute against bystander, pimp against prostitute, or prostitute
against prostitute,

It has been suggested to the Committee by some women’s groups that if
street soliciting were to be decriminalized, the focus of the law would then
become what it appropriately should be, namely the prosecution of conduct
which is palpably criminal. Law enforcement authorities counter this argument
by asserting that if the public manifestations of prostitution are not effectively
controlled by the criminal law, other forms of criminal conduct associated with
it can be expected to proliferate. In short, they argue that, prostitution,
especially street prostitution, is a notorious cause of or contributor to other
forms of crime and that any figures related to prostitution will represent but a
small proportion of the criminal activity which actually takes place.

These claims and counterclaims are difficult to deal with, because there is
in Canada an absence of serious research which can demonstrate clearly that
prostitution, especially street prostitution, is a significant cause of or patently
attracts more general criminal activity. It would appear that some crime is
caused or attracted, and that it is generated by the activities of relatively few
people. However, it is not clear whether an area in which street prostitution
occurs is necessarily less law abiding than a similar area in which it does not
exist. An American study in Boston concluded that the latter was not proven.’

It is clear that individual Canadian police officers have doubts about
official claims linking prostitution to widespread criminality. The Prairie
researcher on prostitution reports that

[plolice respondents are fully aware of the richness of the street culture, and
several police made it clear that in their minds at least, all the other aspects
of other iliegal activities within that culture would occur whether prostitution
were present or not. Only one policeman [of the 46 respondents] assumed
that if street prostitution were stopped, that all illegal activities would be
substantially decreased.?

In the view of the Committee the debate is, in the absence of more .
extensive data, likely to be inconclusive and, therefore, unhelpful. The
important question is whether the public manifestations of prostitution
generally produce the sort of harms and the degree of harm which the criminal
law should specifically address.

440



A further issue is the relationship between the sort of violent and coercive
conduct which is often involved in procuring and pimping, and other generic
offences involving violence. Although there was substantial agreement among
those who appeared before the Committee that both these forms of conduct
warrant harsh sanction by the criminal law, particularly when associated with
violence or its threat, the Committee has thought it important to consider that
the offences of both procuring and pimping overlap with offences which deal
with the actuality and threat of physical or psychological violence. As a
consequence, a question arises as-to whether special provisions are required to
deal with prostitution-related conduct of this sort.

The offences in the Code which are often exemplified in the conduct of
pimps and procurers are: (i) assault and sexual assault (sections 244-246); (ii)
kidnapping (section 247); and (iii) extortion (section 305).

244, (1) A person commits an assault when

(a) without the consent of another person, he applies force
intentionally to that other person, directly or indirectly;

(b) he attempts or threatens, by an act or gesture, to apply force to
another person, if he has, or causes that other person to believe
upon reasonable grounds that he has, present ability to effect his
purpose; or

(c) while openly wearing or carrying a weapon or an imitation
thereof, he accosts or impedes another person or begs.

(2) This section applies to all forms of assault, including sexual assault,
sexual assault with a weapon, threats to a third party or causing bodily harm
and aggravated sexual assault,

245, Every one who commits an assault is guilty of

(2) an indictable offence and is liable to imprisonment for five
years; of

(b) an offence punishable on summary conviction.
245.1 (1) Every one who, in committing an assault,

(a) carries, uses or threatens to use a weapon or an imitation
thereof, or
(b) causes bodily harm to the complainant,
is guilty of an indictable offence and is liable to imprisonment for ten years.

(2) For the purposes of this section and sections 245.3 and 246.2, “bodily
harm” means any hurt or injury to the complainant that interferes with his or
her health or comfort and that is more than merely transient or trifling in
nature.

245.2 (1) Every one commits an aggravated assault who wounds, maims,
disfigures or endangers the life of the complainant.

(2) Every one who commits an aggravated assault is guilty of an
indictable offence and is liable to imprisonment for fourteen years.

245.3 Every one who unlawfully caunses bodily harm to any person is
guilty of an indictable offence and is liable to imprisonment for ten years.

246.1 (1) Every one who commits a sexual assault is guilty of

(a) an indictable offence and is fiable to imprisonment for ten years;
or -
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{b) an offence punishable on summary conviction.

246.,2 Every one who, in committing a sexual assault,

{(a) carries, uses or threatens to use a weapon or an imitation
thereof,

(b) threatens to cause bodily harm to a person other than the
complainant,

(c) causes bodily harm to the complainant, or
(d) is a party to the offence with any other person,

is guilty of an indictable offence and is liable to imprisonment for fourteen
years.

246.3 (1) Every one commits an aggravated sexual assault who, in
committing a sexual assault, wounds, maims, disfigures or endangers the life
of the complainant.

{2) Every one who commits an aggravated sexual assault is guilty of an
indictable offence and is liable to imprisonment for life.

246.4 Where an accused is charged with an offence under section 150
(incest), 157 (gross indecency), 246.1 (sexual assault, 246.2 (sexual assault
with a weapon, threats 10 a third party or causing bodily harm) or 246.3
{aggravated sexual assault), no corroboration is required for a conviction and
the judge shall not instruct the jury that it is unsafe to find the accused guilty
in the absence of corroboration.

247.1 (1) Every one who kidnaps a person with intent
(a) to cause him to be confined or imprisoned against his will,
(b} to cause him to be unlawfully sent or transported out of Canada
against his will, or
{c) to hold him for ransom or to service against his will, is guilty of
an indictable offence and is liable to imprisonment for life.

(2) Every one who, without lawful authority, confines, imprisons or -
forcibly seizes another person is guilty of an indictable offence and is liable to
imprisonment for five years.

(3) In proceedings under this section the fact that the person in relation
te whom the offence is alleged to have been committed did not resist is not a
defence unless the accused proves that the failure to resist was not caused by
threats, duress, force or exhibition of force.

305. (1) Every one who, without reasonable justification or excuse and
with intent to extort or gain anything, by threats, accusations, menaces or
violence induces or attempts to induce any person, whether or not he is the
person threatened, accused or menaced or to whom the viclence is shown, to
do anything or cause anything to be done, is guilty of an indictable offence
and is liable to imprisonment for fourteen years.

(2) A threat to institute civil proceedings is not a threat for the purposes
of this section.

It is quite possible to lay these charges for these offences against procurers
and pimps, and in some instances they have been, either as independent counts
or alternative charges to procuring or living on the avails. In the former
instance, it may not have been possible for the Crown to adduce sufficient
evidence to move for a conviction on one or other of the two special offences. In
the latter instance, the more general offence may have been invoked as a fall
back position (if living on the avails fails, the court might still convict on
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assault), or because of the aggravated circumstances attending the case (the
victim was kidnapped and forced to engage in acts of prostitution, or was
subjected to aggravated assault because she did not please her pimp), the
accused should be convicted on more than one count and sentenced accord-

ingly.

In the present Code, the special and the more general offences coexist
because there are aspects of procuring and pimping which do not fall neatly
within the purview of violence or its threat. Both procuring and pimping may
be established without proving actual or anticipated force. The emphasis in
both offences is certainly on an odious form of exploitation but that can be
established without proving violence or threat of force on the part of the
procurer or pimp. The second reason seems to be that procuring and living on
the avails are relational offences, that is, they take place normally within the
context of an ongoing exploitative relationship. The latter, if anything, is the
primary objective of the law’s concern, rather than the single incident which
may have triggered the charge. The more general offences, by contrast, are
geared to dealing with single instances without any obvious concern, except in
relation to sentencing, with the presence of a pre-existing power relationship
between the accused and the victim. A third and complementary reason for the
coexistence of the various provisions is that in some instances, it allows the
Crown to seek a more severe penalty. This couid happen where the Crown has
come upon the existence of a procuring or pimping relationship as the result of
a complaint alleging less serious criminal conduct, for example, a simple
assault.

As long as the law continues to attack procuring and pimping on the basis
of a broad rationale of exploitation, however exerted, it is difficult to see how
offences like assault, kidnapping or extortion can satisfactorily accommodate
fully that type of conduct. Perhaps there would be less argument in favour of
the special offences if they were confined to contexts in which force is applied
or threatened, However, it may be argued that there will be situations in which
it is important to preserve offences which stress the relational factor.

In particular, the other offences, especially kidnapping and extortion, may
not fit the facts, and the penalty for assault may not fully reflect the
exploitative nature of the conduct. It may be cold comfort to a prostitute who is
constrained to remain in prostitution by constant threats of force against her
that, unless the Crown can establish that she was kidnapped or the victim of
extortion, the best she can hope for is that the procurer or pimp be found guilty
of simple assault and imprisoned for up to five years. In other words, unless the
more general provisions can be precisely framed to reflect the relational
element, there is a rational argument for the retention of procuring and living
on the avails as separate offences.

443



Footnotes

There is a hint in R v. J. {1957), 21 W.W.R. 248 (Alta.Prov.Ct.) that if the fellatio involved in
that case (on a young male by his fiancée) had been provided by a stranger for money there
would have been 3 conviction.

R.v. Quesnel (1980), 51 C.C.C. (24) 270 (Ont.C.A)).

See R. v. Hecker (1980), 58 C.C.C. (2d) 66 (Yukon Terr.Ct.) (accused acquitted for briefly
exposing buttocks in an atternpt to be humorous).

R. v, Figluizzi (1981), 59 C.C.C. (2d) 144 (Alta.Q.B.); R, v. Wise (1982}, 67 C.C.C. (2d) 231
(B.C.Co.C1).

In R. v. Miteli (1977), 36 C.C.C. (2d) 321 (Ont.Prov.Ct.Cr.D.) it was held that it is no defence
10 a charge under this section that the accused was unaware that he was being observed,

R.v. Hastings, [1947] 4 D.L.R. 743 (N.B.S.C. App.D.).

See R.v. Verretre (1978), 40 C.C.C. (2d) 273 (S.C.C.).

See R. v. Swinimer (1978), 40 C.C.C. (2d) 432 (N.SS.C., App.D.); R. v. Berry (1980), 56
C.C.C. (2d) 99 (Ont. C.Ay; Whitehouse v. Reimer (No. 2] (1981}, 61 C.C.C. (2d) 134
(Alta.Q.B.); R, v, Perers {1982), 65 C.C.C. {2d) 83 (B.C.C.A.).

The Committee understands that this has been the case in Vancouver where it is believed by the
police and prosecutors that provincial court judges would react unfavourably to any attempt to
use section 171{1){a){iii) (“impeding or molesting™) to get around Hu#s.

" R. v. Munroe (1983), 5 C.C.C. (3d) 217 (Ont.C.A.). See also R. v. Gauvin (1984), 11 W.C.B.
441 {Ont. C.A.).

' An intrusive pattern of conduct would be required, such as continuing noise from a parked car,
or shouting between prostitutes.

12 R.v. Andsten (1960), 33 C.R. 213 (B.C.C.A)).

"' Ses Martin's Criminal Code, 1955, (Toronto: Cartwright & Sons, 1955) at 282-96 for the
history and rationale of this provision.

" Attorney General of British Columbia v. Couillard {(1984), 14 C.C.C. (3d) 169 (B.C.5.C)).
Compare Autorney General of Nova Scotia v, Beaver, Dec. 19, 1984 (unreported)
N.8.5.C.Tr.Div. in which MacIntosh J. rejected an application for an interim injunction against
street prostitutes in Halifax on the ground that this action represented an attempt to usurp the
federal pariiament’s criminal law power by civil means. The judge seems to have accepted that
the injunction was being sought to support the criminal law in this case.

'* See Re Regina and Basaraba (1975), 24 C.C.C. (2d) 296 (Man. C.A.).

' Crook, Prostitution in the Atlantic Provinces, Waorking Papers on Pornography and Prostitution
{W.P.P.P.) Report #12, Department of Justice, Ottawa, 1954 at 56.

'" Minister of National Revenue v. Eldridge, [1964] C.T.C. 545 {(Exch. Ct.).

'* Calgary Police Commission, Street Prostitution (Brief to Special Committee on Pornography
and Prostitution, January 1984), Appendix V.

' B. Milman, “New Rules for the Oldest Profession: Should we Change our Prostitution Laws?"
{1980} 3 Harvard Womens L.J. at [.

* M. Lautt, Prostitution in the Prairies W.P.P.P.#9, at 27.
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Chapter 31

Control and Regulation of
Prostitution by Provincial and Municipal
Law

1. The Relative Powers to Limit Prostitution

As indicated in Part 1, Section 11, Chapter 3, the ability of the provinces
and municipalities to develop legal strategies to deal with prostitution depends
upon the division of powers between the federal parliament and the provincial
legislatures within the Canadian Constitution.

The extent of the powers of the federal Parliament and the provincial
legislatures to limit prostitution-related activity was untested until recently.
However, in the wake of the perceived weaknesses of section 195.1 of the
Criminal Code, several of the municipalities most affected by street
prostitution passed by-laws to curb street soliciting. This movement on the part
of municipalities was challenged and the courts had the opportunity to clarify
the relative domains of federal and provincial jurisdiction.

The by-laws enacted in Calgary, Montréal, Vancouver and Niagara Falls
were ostensibly grounded in the powers granted to those municipalities by
special or general provincial legislation. They made it an offence either to loiter
for the purposes of prostitution or to offer to sell or purchase sexual services in
a public place. The by-laws provided for fines on conviction and for imprison-
ment in the case of default. Sentencing judges were also empowered to award
costs against the convicted person.'

Statistics received by the Committee from these cities indicate that the by-
laws were vigorously enforced by the local constabularies. The brief from the
Calgary Police Commission, for example, reveals that 530 charges were laid
under that city’s by-law between June 25, 1981 and the end of 1982.2 This
compares with Statistics Canada’s report of 75 charges under section 195 (for
procuring, living on the avails and street soliciting} for the whole of Alberta in
1979, and 12 charges in 1980,
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The Calgary by-law was challenged in R. v. Westendorp,® a case which
ultimately reached the Supreme Court of Canada in 1983. The by-law made it
an offence to be or remain on the street for the purpose of prostitution.
“Prostitution” was defined as “the sale or offering for sale of sexual services
and includes the purchase or offering to purchase of sexual services”. The
Supreme Court determined that the by-law was outside the powers assigned to
the province as it amounted to an attempt to enact criminal law, thus invading
federal legislative authority. The power to legislate criminal law, said the court,
resides exclusively with the federal Parliament.

The demise of the Calgary by-law was sufficient to persuade the other
municipalities with similar provisions that they should no longer attempt to
enforce them. The decision in Westendorp clearly rules out attempts by
municipalities to proscribe prostitution related activities. The municipalities
have no power to make “criminal law™ on prostitution. Moreover, given the
exclusive nature of the federal Parliament’s jurisdiction over prostitution-
related activities as crimes, the bar to provincial or municipal legislation would
exist, even in the absence of federal legislation.

2. The Power to Regulate Prostitution

There is nothing in the judgment of the Supreme Court in Westendorp
which prevents a municipality from exercising the power given to it by
provincial legislation to regulate or license business activities within its
territory. It is, of course, essential that regulation or licensing is the genuine
objective of the by-law. If it is proscription in the garb of regulation, then it is
likely to be struck down as an attempt to enact criminal law.

Since Westendorp, three municipalities have introduced or are seriously
considering by-laws which attempt to limit street prostitution by inveking the
regulatory power to grant or withhold business licences. Montréal, in a by-law
which involves a wide variety of street businesses or services, makes it an
offence to engage in such activity on the street or on the exterior part of
adjacent private property, unless authorized by by-law.* A Niagara Falls by-
law enacted in 1984 is similar to that in Montreal, although it refers simply to
the offer to sell or purchase “services” upon the street.® Vancouver has drafted
and is considering a by-law which seeks to prohibit the conducting of specified
businesses in public places. “Conduct of business” includes the act of
negotiating the sale or purchase of a service or commeodity. To date only one
business is listed in the proposed schedule of prohtbited business, to wit “sexual

g

services”.

In principle, provisions of this type have a better chance of surviving
challenge because it can be argued that they represent an attempt to control
street business in general. If, however, they are seen to be in substance (as’
Vancouver’'s proposed by-law in its present form may be) directed solely
towards the eradication of street prostitution, then a court may well determine
that they represent a “backdoor” attempt to legislate criminal law.’
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Apart altogether from possible constitutional complications, those who
enforce the by-laws see pragmatic difficulties with their application. Police
authorities in Montréal report that the street business by-law is assisting in
controlling street prostitution in that community. However, the application of
the by-law does not appear to be causing a reduction in the overall dimensions
of the problem.

Chief André De Luca of the Montréal Police informed the Committee
that during 1983, under both the original by-law (that relating specifically to
street prostitution) and the new business control by-law, there were 339
charges relating to soliciting for the purpose of prostitution.® For the first 6
months of 1984 no less than 323 charges were laid under the new by-law. Chief
De Luca sees this as evidence that the by-law is not serving to reduce the
incidence of street prostitution in that city. He attributes that problem directly
to the lack of power of arrest and detention under municipal by-laws in
Montréal. There is thus no guarantee that those charged will appear in court.
Maoreover, the inclination of many who are charged is to immediately return to
the streets. Where convictions are secured, the police doubt that the fines
handed down have any significant deterrent value.

The power which municipalities typically possess to license businesses has
also been used to attempt to regulate other forms of prostitution activity, for
example, escort services and massage parlours. It is well established and was
confirmed by the Supreme Court of Canada in City of Prince George v. Payne®
that a municipality cannot use this licensing power to make it unlawful to carry
out a legal business activity. However, this restrictive view may be tempered by
the possibility of municipalities using their “zoning power™ to prevent the
location of such establishments and businesses within their jurisdiction. Such a
move by Vancouver was upheld recently in Red Hot Video v. City of
Vancouver.'"® Apart from a dubious dictum from the Divisional Court of
Ontario'', the case law does support the proposition that municipalities may
regulate as opposed to banning such establishments and businesses through the
enactment of by-laws,'2

Escort services and massage parlours are typically required to secure
business licences like any other commercial operations. Some municipalities
have gone the further step of enacting special by-laws relating to these
particular businesses. These are normally so drafted as to make it expensive to
operate such an establishment, and at least try to limit the type and volume of
sexual services provided.

An instructive example in the case of escort services is the City of
Saskatoon’s “Dating and Escort Service By-law™.!* The by-law establishes an
annual licence fee of $2,000 for the business, and in addition requires that each
“dater” or “escort” possess a licence, the annual rate for which is $500, The_
latter type of licence cannot be held by a person not in the employ of a licensed
service, and the applicant for a licence must submit “a written recommenda-
tion signed by or on behalf of the Chief of Police™. A list must be kept by the
operator of the ‘escorts’ or ‘dates’, and their vital statistics. The list must be
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furnished on demand to any peace officer or to the Chief Licence Inspector.
The operator of a service is required to maintain a record of each transaction,
including the name, address and phone number of the client, the name of the
escort, the time and date of her arrival, the type of service provided and her
fee. The business is limited to the hours between 7:00 a.m. and 12:30 p.m. and
advertisements involving sexual suggestion are prohibited. Infractions incur a
fine ranging between $200 and $500.

The Saskatoon by-law was-challenged in 1983 on the ground that it
represented an attempt to enact “criminal law”.'¥ It survived that challenge,
the judge determining that it was a valid exercise of the City's power to
regulate local businesses. In a more recent decision of the Court of Queen’s
Bench in Manitoba, an escort services by-law was upheld notwithstanding that
it imposed a higher fee for such establishments.'* The court went on to say that
it was proper for city council to act on moral grounds in enacting such
legislation and that such a by-law was not in violation of section 7 of the
Charter.

Massage parlour by-laws have also been enacted by some Canadian
municipalities.'® A provision which is common to most of these enactments is
that which prohibits any licensee from permitting an attendant to administer a
massage unless the attendant is wearing clean, washable, non-transparent outer
garments covering the body from neck to knee.”

Whether or not this type of provision achieves its apparent purpose of
discouraging sexual arousal and encounter, the by-laws themselves have proved
resistant to constitutional challenge. The courts in these cases have been
careful to distinguish criminality on the one hand and morality on the other.
Their view is that provinces, and through them, municipalities, have a
legitimate concern with morality and can legislate on it providing the
legislation comes within one of the recognized areas of provincial jurisdiction.
In these cases, the legislation was characterized as regulation of a local
business and, therefore, within the “property” and ‘‘civil rights™ class of
subjects within section 92(13) of the British North America Act.'®

The message from the courts is that with regulatory regimes designed in
whole or in part to control prostitution, validity will depend upon whether the
primary thrust of the enactment is regulation rather than proscription.
Relevant to that question will be the generality of the regulation {Does it apply
to a range of businesses or activities or exclusively to prostitution?), and, if it is
specific, whether, on balance, its purpose seems to be to permit the activity
within limits or to proscribe it.

Far less contentious constitutionaily are the municipal by-laws which
reflect the power granted to municipalities to control noise, littering, vehicular_
traffic, parking and obstruction of sidewalks and other public areas. In theory,
these provide a means of controlling some of the problems associated with
street soliciting. However, difficulties with obtaining adequate evidence,
especially from members of the public, the absence of a power of arrest and the
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modesty of fines seem to have persuaded most police forces and prosecutors
that the results which can be expected do not justify the effort. Where these
by-laws are used, they are seen as temporary expedients to show the public that
the police are active, or to show prostitutes that the police still have a residuum
of control of the streets.

3. The Impact of Other Provincial Laws

There are other elements of provincial law with prohibitive control and
regulatory features. Although they do not address prostitution in particular,
they can be invoked to deal with some of its side effects. It is unlikely that any
of these legal expedients, at least as they presently operate, would be open to
constitutional challenge under the division-of-powers doctrine.

3.1 Landlord and Tenant Law

It is customary to find in rental agreements for accommodation provisions
that prevent the tenant from conducting himself or herself in a manner that
disrupts or inconveniences other tenants in the same building. Typically, rental
agreements regarding residential premises also contain provisions prohibiting
the tenant from carrying on business out of his or her premises. At common
law, breach of provisions such as these allow the landlord to commence
proceedings to have the tenancy terminated and the tenant ejected."

In most provinces, legislation has been enacted which either expressly or
implicitly protects the landlord’s rights in these particulars. Legislation relating
to residential tenancies in Alberta, Saskatchewan and Ontario, for example,
contains statutory covenants or conditions upon the tenant which oblige him or
her not to interfere unreasonably with the enjoyment of the landlord and other
tenants of other households, and to refrain from carrying on or allowing illegal
Busrmesses or acevities on tfie eased premises.”

In each province, in the event of a breach of the covenant or condition,
that landlord may apply to a court, rentalsman or rental tenancies commission
for a remedy, including termination of the tenancy.” Therefore, prostitutes
who use their apartments for purposes of prostitution may run the risk of
having their tenancies concluded (in addition, of course, to being prosecuted for
keeping a common bawdy house).

At a more general level in the landlord and tenant legislation of several
provinces, in particular Manitoba, New Brunswick, Ontaric and Prince
Edward Isiand, express provision is made for the landlord’s right of re-entry
where the tenant or other person has been found guilty under the Criminal
Code of keeping a “disorderly house™. 2

As the definition of “disorderly house™ under s. 179(1) of the Code
includes a common bawdy house, this legislation lends specific sanction to the
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termination of any lease, including a commercial lease, whenever the premises
are being used for the purposes of prostitution or the practice of acts of
indecency. As a result, the clandestine social operations of some massage and
body rub parlours will be under risk of closure under provincial law as well as
prosection under the Code.”

3.2 Highway Traffic Legislation

Highway traffic acts, or their equivalents in each of the provinces,
proscribe the operation of motor vehicles in a way which constitutes a danger
or annoyance to other members of the public. More particularly, they contain
provisions which prohibit the use of vehicles in such a way as to cause
obstructions or unnecessary noise. Such provisions are available to the police in
the case of vehicular traffic which is attracted by street prostitution activity. In
fact, it appears that these provisions are rarely invoked. The reason most often
given by police is the difficulty of acquiring adequate evidence, although, given
the notoriety of prostitution in certain urban locations, it is difficult to see why
the gathering of proof is such an insurmountable problem.

One police force, that in Calgary, was unsuccessful in its attempt to invoke
the “stunting” section of the Alberta Highway Traffic Act to convict a street
prostitute.2* Section 125(1) of the Act makes it an offence to “perform or
engage in any stunt or other activity on a highway that is likely to distract,
startle or interfere with other users of the highway.” However, that rebuff
related more to the Alberta Court of Appeal’s feeling that the behaviour of the
accused did not fall within the proscribed form of activity, rather than any
inadequacy in the evidence. It seems that the general disenchantment of police
forces with the overall state of the law relating to street prostitution lies at the
root of the reticence to use this type of provincial legislation.

3.3 Nuisance Law

As the judgment of Chief Justice McEachern in Attorney General of
British Columbia v. Couillard” demonstrates, it is possible to invoke the
notion of public nuisance as a basis for restraining those who engage in street
prostitution, The full implications of this judgment have yet to be determined.
As has already been pointed out earlier in the Report, there is no doubt that
there is solid authority supporting the Attorney General’s right to intervene to
seek a civil injunction to restrain a public nuisance. Indeed, as Madame Justice
McLachlin pointed out in a subsequent attempt by a private citizen to secure
an extension of the geographic area of the earlier injunction, in the absence of
any proof of peculiar damage to an individual citizen, the Attorney General is
the only one who can act in such circumstances.® What is left unclear by the.
Couillard decision is how far the Attorney General must go in establishing an
actual or anticipated nuisance on the part of the accused. The principles of
nuisance law would suggest that he has to prove that the accused has engaged
in such conduct before, and can be expected to do so again.”
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A private individual may bring an action in private nuisance for an
injunction and/or damages to restrain or to compensate for the harm done by
prostitution. The availability of the action is limited to the occupiers of
premises, and is designed to protect their interest in the peaceful and quiet
enjoyment of their property. In the absence of tangible harm to the occupier or
his property, the degree of interference must be such that no reasonable person
should have to suffer it. Actions of this nature against neighbourhood brothels
have succeeded in both Canada and England.”® However, as with most civil
litigation, the cost factor often works against enthusiastic pursuit of this option
and may be exacerbated by the fact that what the plaintiff may be seeking is
an end to the interference or inconvenience rather than compensation.

3.4 Petty Trespass Legislation

Some provinces have petty trespass or protection of property legislation
which makes it an offence, punishable by a fine, to trespass on property
without the consent of the owner. In some statutes, conviction depends upon
explicit notice having been given,?® whereas in others, breaches may also occur
where the trespass is on land which by its character may be seen to belong to
someone, for example, a garden,?

This legislation has been used from time to time to charge prostitutes who
have ventured onto private property.” Its viability, of course, depends upon
proof of trespass and an intrusion onto land of the type and in the circum-
stances contemplated by the legislation. Therefore, its applicability is limited.

3.5 Public Health Legislation

Although there are no longer public health provisions addressed
specifically to prostitutes, there are sections in contemporary Public Health
Acts which are general enough to be used against any person or group
considered to be a carrier of sexually transmitted diseases (STD’s).

Under provincial public health legislation, where a public health official
has reasonable grounds to believe that a person is infected with venereal
disease, he or she may serve a notice on the individual to undergo medical
examination.”” Furthermore, if the person is found to be suffering from
venereal disease, then the official has the power to take the additional step of
seeking ministerial or judicial approval to have the carrier confined for
treatment until the official is satisfied that the individual is free of infection.
Power is also granted to medical health officers or the physicians of jails and
correctional institutions to examine persons suspected of being infected with
venereal disease within such institutions, and to order their treatment if they.
are found to be infected,

In Ontario, Newfoundland and Saskatchewan, provisions exist which
allow forcible entry to premises by public health officials.® In Ontario,
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legislation permits compulsory examination of the inhabitants on the premises,
and in Saskatchewan, there is provision for the closure of dance halls,
restaurants and hotels, None of these actions require the authorities concerned
to secure a warrant. Generally, under public health legislation, fines are
leviable for those who disobey orders made under the legislation, or who are
obstructionist or deceitful in their dealings with public health officials.*

This legislation is draconian in the sense that it grants to public health
authorities the power to detain people without the safeguards provided by the
criminal law. As two Canadian legal experts have observed:

In a criminal trial the onus is on the Crown prosecutor to prove the
accusation, not simply to the satisfaction of the judge and jury, but beyond a
reasonable doubt.?

The same writers have also pointed to the troubling absence of the normal
process demanded by the Criminal Code, ie. the issue of a warrant, as a
prelude to forcible entry.®* All of this raises questions about the validity of such
provisions in light of the Charter.

The tenor of the legislation obviously reflects governmental concern to
respond quickly to control possible spreaders of infection. Some public health
experts doubt the value of this approach, believing that voluntary and
consensual strategies are far more likely to allow them to get to the source of
an infection in the community and to deal effectively with it.*

Despite the significant powers accorded to public health authorities to
direct and detain, there is no evidence from the regional studies conducted for
the Committee that these powers are used against prostitutes as individuals or
as a group.

The reality seems to be that most adult prostitutes are well aware of the
risk of contracting STD's. Accordingly, they take preventative measures to
minimize their infection, and tend to have regular check-ups either at public
health clinics or by their own physicians. The Committee was advised of one
case in which two Calgary males who had had sexual liaisons with prostitutes
in Thailand, were found to be infected with an exotic strain of STD. There was
concern about its local spread among Calgary prostitutes, and the public health
authorities apparently dealt with the matter in a low profile, consensual way.“

4, The Utility of these Provisions

In the same way in which the police and prosecutorial authorities
demonstrate reticence in utilizing the more general provisions of the Criminal
Code to combat the side effects of prostitution, so do they in the case of
provincial and municipal legislation. The main reason for the reticence is the
same: the feeling on the part of the law enforcers that these are, at best, limited
and transitory expedients, and that they should not be required to navigate this
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complex of provisions when the federal Parliament could easily provide an
effective means of dealing directly with the problem.

For a short period it did look as if the street prostitution by-laws presented
a viable substitute which they were prepared to enforce vigorously, However
the Supreme Court of Canada has closed off that option.*
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Chapter 32

Prostitution and the Charter of Rights and
Freedoms

The advent of the Charter of Rights and Freedoms raises a series of
specific questions about the validity of proscriptive or regulatory law relating to
prostitution, This is so whether the present law or proposals for amendment are
being considered.

Guarantee of Rights and Freedoms

1. The Canadian Charter of Rights and Freedoms guarantees the rights
and freedoms set out in it subject only to such reasonable limits prescribed by
law as can be demonstrably justified in a free and democratic society.

Fundamental Freedoms
2. Everyone has the following fundamental freedoms:
(a) freedom of conscience and religion;

(b) freedom of thought, belief, opinion and expression, including
freedom of the press and other media of communication;

(c) freedom of peaceful assembly; and
(d) freedom of association.

Mobility Rights

6. (1) Every citizen of Canada has the right to enter, remain in and leave
Canada.

(2) Every citizen of Canada and every person who has the status of a
permanent resident of Canada has the right

(a) to move to and take up residence in any province; and
(b) to pursue the gaining of a livelihood in any province.

Legal Rights

7. Everyone has the right to life, liberty and security of the person and
the right not to be deprived thereof except in accordance with the principles
of fundamental justice.

11. Any person charged with an offence has the right

(d) to be presumed innocent until proven guilty according to taw in
a fair and public hearing by an independent and impartial
tribunal; '
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Equality Rights

15. {1} Every individual is equal before and under the law and has the
right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age or mental or physical
disability.

(2) Subsection (1) does not preclude any law, program or activity that
has as its object the amelioration of conditions of disadvantaged individuals
or groups including those that are disadvantaged because of race, national or
ethnic origin, celour, religion, sex, age or mental or physical disability.

The three Charter decisions in which challenges have been made to the
present law on prostitution are basically unhelpful. In one, the issue was
dropped; in a second, the decision of the trial judge finding an infringement of
the right to livelihood provision of Section 6, was nullified by a subsequent
decision of the Supreme Court of Canada in another case; in the third, the
judge rejected the argument on infringement without significant elaboration of
his reasons.! Despite this unpromising start, by considering both the American
experience and trends in Canadian judicial thinking in other contexts, it is
possible to venture opinions.

Arguments based on freedom of expression in Section 2 by those engaged
in prostitution are unlikely to succeed. Our courts may be reluctant to
characterize “expression” as including the communications of those who
procure or solicit sexual services. Even if they are not, the need to preserve the
prostitute from those who would exploit him or her, and to protect the public
from harassment and street crime, are likely to be considered more important
social objectives than protecting communications of this type.? Accordingly,
criminal law provisions which appear to conflict with this right may be justified
by the invocation of Section 1.

Also doubtful is the success of the argument used before some courts in
the United States that laws prohibiting prostitution or soliciting amount to an
interference with the right of freedom of association. The latter right is
guaranteed by the Charter in Section 2. The view of the American courts is
that a distinction has to be made between casual associations, such as those
engaged in by prostitutes and customers, which are clearly not protected, and
serious attempts to form groups dedicated to the political, economic or cultural
goals of its members, which are protected.’ This is an approach which seems
likely to appeal to Canadian judges.

It is doubtful, too, whether the argument based on freedom of association
would have any more success in the case of the relationship between pimp and
prostitute. Although this relationship has some of the attributes of more
permanent association, it often involves coercion. Even if the right to
association was seen to be applicable in these types of relationships, it would
not be difficult for the Crown to make a persuasive argument that the social
values in conflict with this exercise of rights are entitled to protection.
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The right to gain a livelihood, recognized in section 6 of the Charter,
received brief recognition as a viable basis for challenging the criminality of
being the inmate of a “bawdy house” in R. v. Friesen.* However, that line of
argument was effectively closed by the Supreme Court’s decision in Law
Society of Upper Canada v. Skapinker.® It stated that the right to a livelihood
cannot be divorced from the element of inter-provincial mobility, which is
referred to in the same section.

The American courts, showing a significant degree of inventiveness, have
developed the right to privacy as a constitutionally protected right. The right,
which seems to reflect the view that personal autonomy is important in the
modern state, has been used to strike down legislation directed at private
sexual conduct, for example, the use of contraceptives by married persons, their
sale to unmarried persons, and the termination of a pregnancy.® However, the
courts in the United States have concluded that prostitution, because it is by its
very nature commercialized, has thereby a public character which removes
from it the protection afforded by the right to privacy.’”

Although the Supreme Court in Southam Inc. v. Hunter* recognized an
element of protected privacy in section 8 of the Charter, “the right to be secure
against unreasonable search or seizure”, it is most unlikely that a right to
privacy will be readily conceded by the Canadian courts. The Charter does not
expressly recognize such a general right, and it is unlikely that, at least in the
short term, Canadian judges will wish to be as inventive as their American
counterparts. If Canadian judges were to recognize such a right, it would, on
the basis of the American experience, provide no protection in the case of the
public conduct associated with prostitution, for example, soliciting. There may
be greater success in appealing to the right in the case of private sexual
conduct for a fee, for example, in a bawdy house, although here again, the
element of commercialization might prevent recognition of the right. Assuming
that a complainant were to leap the infringement hurdle, a court could no
doubt find a more important social purpose underlying the proscription, for
instance, the need to protect others from exploitation, which would justify the
invocation of section 1.

The equality rights in section 15, if subject to broad interpretation by the
courts, might afford protection in some prostitution situations. Clearly the
provisions in the Canadian Criminal Code which proscribe soliciting, the
running of bawdy houses and “living on the avails” could all be characterized
as discriminatory. Moreover, the patterns of enforcement of the soliciting
provision which effectively victimize the prostitute while ignoring the customer,
are unequal in their impact,

1t is doubtful whether this section will, in fact, provide much solace to the
various interests mentioned. The courts are unlikely to apply this section in a
vacuum, and can be expected to make qualitative distinctions between both the
claimants seeking its protection and the interests at stake. Bawdy house
aperators and pimps are not likely to rank very high in the scheme of things,
and, therefore, have little chance of invoking the section successfully.
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Prostitutes may, however, fare better. They have been subject to a long history
of discrimination, and their personal liberty is infringed with greater regularity
than that of most citizens. Although American jurisprudence has shown little
understanding of the social and legal disabilities of prostitutes, the record of
Canadian judges, particularly at an appellate level in dealing with the soliciting
provisions in the Code, suggests a rather more benign attitude.®

The viability of section 15 for challenging the unequal enforcement of the
law is not at all clear, In the United States this argument has received little or
no sympathy. There the courts have imposed a high standard of proof on the
challenger to bring in evidence of discriminatory practices, and have added the
requirement that the practice be shown to be deliberate. Even then the courts
have been prone to accepting the arguments made by police forces favouring
this discriminatory type of enforcement.!® The Canadian courts have not yet
had cause to address this issue.

The availability of section 7 as a basis for challenging the law proscribing
prostitution-related activities depends, in part, upon whether the courts see it as
having purely procedural significance or possessing substantive qualities. If its
effect is merely procedural, then it will only avail challengers in situations in
which vagueness is alleged. The American experience, as well as a decision of
the Ontario Court of Appeal under the Bill of Rights, suggests that the courts
are willing to allow the legislatures a fair degree of leeway in the framing of
criminal law provisions.!! Should section 7 be seen as having substantive
content, then it could be used to invalidate the abridgment of the right, rather
than the process. The latter is an unlikely development in Canada, as the
framers of the Charter chose their wording to try and obviate that type of
intervention by the court, which has been common in the United States,
referring to “principles of fundamental justice” rather than *“due process”.
Furthermore, the Canadian courts have a record of caution when it comes to
reading fundamental substantive justice into what appear to them to be
procedural protections.

The other legal right which may provide a basis for challenge is that
contained in section 11(d) of the Charter on the presumption of innocence. It is
possible that this could be successfully invoked in the case of the operation of
the legislative presumptions (reverse onus clauses) in the Criminal Code,
including several relating to prostitution offences. Canadian courts have
already dealt with reverse onus clauses under the Charter, in particular in the
context of narcotics control legislation.'> The message is clear: that unless the
presumed fact can be rationally linked to the proven fact or facts, the clause
may be struck down. Consequently, clauses such as those which presume the
character of a disorderly house from a refusal to grant entrance to a peace
officer, and living on the avails from being habitually in the company of
prostitutes, may well not survive challenge. )

This admittedly speculative survey does not leave the members of the
Committee entirely confident about the ability of the courts to use the Charter
to any significant extent in dealing with the human rights problems surround-
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ing prostitution, except in relation to vagueness under section 7 and reverse
onus clauses under section 11(d). A more extensive, positive, judicial response
to rights arguments in this field will depend largely on the interpretation given
to the equality rights in section 15. All that can be said at this stage is that
Canadian judges seem inclined to require a strong reason, such as involvement
in other forms of criminal activity or the creation of a discernable public
nuisance, for convicting prostitutes of criminal offences. Whether this will
translate into acceptance of the argument that prostitutes are, or can be,
discriminated against as a group, remains to be seen.

Despite this uncertainty, the Committee has made the assumption, in
considering the present law and in fashioning recommendations on prostitution,
that possible challenges on the ground of offence to the presumption of
innocence and infringement of the equality rights of prostitutes, will receive
sympathetic consideration by the courts.

461



Footnotes

' R.v. Westendorp (1983), 2 C.C.C. (3d) 330 (S.C.C.); R. v. Friesen 27 April 1984, unreported
(Ont.Prov.Ct.), overruled in Law Society of Upper Canada v. Skapinker (1984), 11 C.C.C. {3d)
(8.C.C.); Attorney General for B.C. v. Couiliard (1984), 14 C.C.C. 169 (B.C.5.C.).

1 Bee People of Hiinois v. Johnson, 376 N.E. 2d 381 (1Il. C.A., 1978),
¥ Ibid,

4 Supra, note i.

* Law Society of Upper Canada v. Skapinker, supra, note i,

* Griswold v. Connecticut 38 U.S. 479 (Sup, Ct., 1965); Eisenstadt v. Baird 405 U S, 438 (Sup.
Ct., 1972): People v. Onofre 424 N.Y 8. 2d 566 {Sup.Ct. App.Div., 1980).

* Inre Dora P., 418 N.Y 8. 2d 597 (App.Div., 1979}
* Southam inc. v. Hunter (1984), 11 D.L.R. {4th) 641 ($.C.C.).

¥ See R.v. Huit, [1978] 2 S.C.R. 476 418; R. v. Whitter and Galjor (1981), 64 C.C.C. (2d) |
(S.C.C.).

¢ See People v. Superior Court of Aimeda County (1977), 562 P. 2d 1315 (Cal. 8.C., 1977).
'V See R, v. Hislop (1980), 5 W.C.B. 124 (Ont. C, Al

'? See R. v. Ogkes (1983}, 2 C.C.C. {3d) 339 (Ont. C.A.) (reverse anus provision in Nercotics
Control Act struck down). For reverse onus clauses related to prostitution in Criminal Code see
5. 18O{1)(a) and 195(2).

462



Chapter 33

International Conventions and Agreements
Relating to Prostitution

The international community has from time to time directed its attention
to prostitution. As a result there are international conventions and agreements
which either directly or indirectly address the problems of prostitution.

1. The International Conventions on Prostitution

Prior to 1951, the international agreements pertaining to the active sexual
exploitation of women were largely focused on the international traffic in
women and children, starting with the “white slave trade” and later broadening
into female slavery in general as an appreciation of the global dimensions of
the “trade” in women and children emerged. Canada is a party to most of these
early accords. Remarkably, however, it is not party to the first Convention
which addressed and condemned prostitution per se, the United Nations
Convention for the Suppression of the Traffic in Persons and the Exploitation
of the Prostitution of Others, adopted in 1951.

This agreement, which was the first to recognize male as well as female
prostitution, focused upon the exploitation of prostitutes as the dominant
problem, calling upon states to adopt laws proscribing procuring, pimping and
the operation of brothels.? At the same time, states agreed not to take
repressive measures against prostitutes, and in particular, not to subject them
to special registration regimes.®> The Convention also embodies agreement to
use social, educational and health services to combat prostitution and to
provide for the rehabilitation and adjustment of its victims.*

The 1951 Convention is the most recent Convention dealing with
prostitution, although its importance and the desirability of further states
signing it has been underlined from time to time in subsequent reports and .
resolutions. In 1959, for example, a report prepared for the Economic and
Social Council, among other things, rejected the criminalizing of prostitution
as a solution to the problem, although it was ready to countenance provisions
penalizing its public nuisance aspects.® Until recently, however, the 1951
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Convention has been largely ignored. Many countries failed to ratify it, or
continued to enforce laws contraty to its provisions. It was not until the 1974
Mexico World Conference on the International Year of Women that
governments were pressured to ratify the Convention and the U.N. was asked
to undertake further study of the issue,

In 1982, a report was commissioned by the Secretary-General to examine
implementation of the 1951 Convention. The report of the Special Rapporteur,
M. Fernand-Laurent, issued in- 1983, adopted a feminist/human rights
approach to the subject of prostitution, emphasizing the unacceptability of
discriminatory practices against prostitutes; the link between pornography and
the demand for prostitution; the dangers in procuring, especially where
children are involved; and the need to develop programs to demonstrate the
personal and social dangers in taking up prostitution. The Report also
cautioned against requiring prostitutes to denounce their procurers or pimps,
until programs are implemented to train and reabsorb them into society. It
further recommended that governments consult with and financially support
competent non-governmental groups, including prostitutes’ groups, to aid in
rehabilitation, as long as the groups do not advocate the recognition of
prostitution as a profession.

In the wake of the Report, the Economic and Social Council passed a
resolution recommending a series of steps by states: to stop discrimination of
prostitutes; to curb the pornography industry; to punish ail forms of procuring,
especially those involving minors; to develop preventative educational
programs, and to train and reabsorb into society those leaving prostitution.” A
resolution was subsequently introduced and passed in the General Assembly in
February, 1984 which, after pointing to United Nations initiatives to protect
women and the economic and social conditions responsible for prostitution,
called upon states to use humane measures, including legislation, to combat
prostitution and to provide protection to the victims of prostitution by
education, social guarantees and employment opportunities for them.?

2. Canada’s Position

Canada’s failure to become a party to the 1951 Convention, seems to flow
from its innate fear of accommodating it in the Canadian federal system and
especially the need for provincial agreement on educational, social and public
health initiatives. This is more plausible than the lame rationalizations that the
Convention merely consolidated earlier Conventions which Canada had ratified
(the Convention in fact contained several novel elements). The country’s failure
to ratify does not necessarily signify a lack of sympathy with its substance.
Canada is a party to the International Bill of Human Rights and its
constituent documents which, in broad terms, seek to end the exploitation of
other human beings® It is also a party to the 1979 Convention on the
Elimination of all Forms of Discrimination against Women.® The latter
affirms the equality of men and women in all spheres of life and invites parties
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to “repeal all national penal provisions which constitute discrimination against
women™.’t In addition, article 6 states that “States Parties shall take all
appropriate measures, including legislation, to suppress all forms of traffic in
women and exploitation of prostitution of women”.

Canada abstained from supporting the General Assembly Resolution of
February, 1984 which sought to implement the Fernand-Laurent Report on the
grounds that the resolution inappropriately proposed to “combat prostitution”
and was basically sexist in nature; that rather than advancing equality for
women, it implied that women needed to be protected; and that it did not
address the issue of child prostitution. The Canadian delegation, it seems, was
not impressed with the rationale of the Special Rapporteur for the absence of
reference to male prostitution, which was that the victims of procurement are
largely female and that further study is needed on male prostitution. The fact
that child prostitution was addressed in the Report appears to have been
ignored.

Apart altogether from Canada’s record in relation to formal acceptance or
rejection of these agreements and resolutions, the Canadian law on prostitution
has at least a formal similarity with the legal regime contemplated by the 1951
Convention. The identification is not complete because the law in Canada still
penalizes prostitutes who are inmates of “bawdy houses”. Moreover, Canadian
law enforcement authorities and social welfare agencies are not entirely
sensitive to the rights of prostitutes to equal treatment by the law and to
dignity. In the area of educational, social, and public health strategies of the
type anticipated by the Convention, Canada is still at a very primitive stage in
its policy.
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Chapter 34

Legislative Proposals for Changes
in the Law Relating to Prostitution

1. Introduction

Attempts have been made in recent years to initiate or introduce
legislative amendments to the Criminal Code provisions on prostitution. With
the exception of amendments to section 195(1) to allow for the prosecution of
females, as well as males, for procuring and living on the avails, and the
extension of the definition of prostitution in section 179 to include both males
and females, these attempts have been unsuccessful.'

The Standing Committee on Justice and Legal Affairs of the House of
Commons undertook a study of street soliciting in 1982, which resulted in a
report the following year. In it, a series of recommendations for amendments to
section 195.1. were made. While several of these recommendations were
embodied in legislation proposed by the Minister of Justice, the Honourable
Mark MacGuigan, during 1984, others were not. Specifically, Bill C-19
introduced by the Minister was designed to extend the application of section
195.1 to customers as well as prostitutes and to define “public place™ as it
applied to that section, so that a motor vehicle in a public place would be
covered.’ The Bill died on the Order Paper with the subsequent proroguing of
Parliament.

2. The Report of Justice and Legal Affairs Committee

After extemsively canvassing the views of a wide variety of groups,
including police, municipalities, residents” associations, women’s organizations,
social action societies and legal experts, the Standing Committee on Justice
and Legal Affairs of the-House of Commons issued a report on street soliciting
in 1983.* On the basis of its study and of the representations made to it, the
majority of the Committee concluded that the state of the law on street
soliciting under section 195.1, had not been satisfactory since the decision of
the Supreme Court of Canada in R. v. Hutr.* As a result, the police in several
Canadian cities had been rendered largely powerless to control street
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prostitution and its perceptible spread to certain residential areas. A minority
of members were not satisfied that the present law had been proved to be
inadequate. The Standing Committee, as a whole, concluded that in light of the
Supreme Court’s decision in R. v. Westendorp,® any criminal law initiative lay
exclusively in the hands of the federal Parliament. The option of consigning the
problem of street prostitution to the provinces and municipalities to curb it by
licensing strategies, was considered neither practical nor desirable.

The Standing Committee was unanimous in concluding that some
clarification of section 195.1 was necessary to ensure that customers as well as
prostitutes could be charged under the section. Beyond that, there was a
divergence of opinion. The majority of the Standing Committee determined
that the way to respond to the unsatisfactory situation was to stiffen the impact
of the section. Firstly, they recommended that the definition of “public place”
in section 179, which applies to section 195, be amended to read:

Public place includes any place to which the public have access as of right or
by invitation, express or implied; or any vehicle situated in a public place, and
further includes any private place that is open to public view.

They further recommended the following changes to section 195.1 itself:

195.1 (1) Every person who solicits any person in a public place for the
purpose of prostitution is guilty of an offence punishable on summary
conviction.

{2} For the purposes of subsection (1), “person™ shall be deemed to
include the person soliciting the services of a prostitute,

This subsection retained the present summary conviction offence of
soliciting and put it beyond doubt that a customer, as well as a prostitute, can
be charged with and convicted of it. In addition a new offence was included:

195.2 (1) Every person whe offers, or accepts an offer, in a public place,
to engage in prostitution is guilty of an offence punishable by a fine of not
more than $500.00, or in default of payment, by no more than fifteen days
imprisonment.

(2) For the purposes of subsection (1), “person™ shall be deemed to
include the person engaging or seeking to engage the services of a prostitute,

This offence would, as the report puts it, “[lower] the standard of
prohibited conduct from soliciting to sexual dealing in a public place, while still
requiring an overt act”.® At the same time, the penalty would be less severe
than that for soliciting. In the minds of the majority of the Standing
Committee, this offence would make it much easier for the police to enforce
the law. What is left unsaid is that to secure prosecutions under the new
provision, the police would have to use undercover technigues to induce the -
prostitute or customer to make or accept an offer. The Committee rejected an
alternative formulation suggested by one of its members which would have
made an “offer to purchase” the offending act, and thus limit prosecutions to
customers.’ :
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All the members of the Standing Committee were able to agree on the
need for a new offence for the punishment of those who seek to purchase or
accept sexual services from juveniles:

195.3 Everyone who offers or accepts an offer te engage in prostitution
with a person under the age of 18 years, whether or not he believes the person

is 18 years or more, is guilty

{i) of an indictable offence and is liable to imprisonment for two
years,

or ;
(i} of an offence punishable on summary conviction.

In making this recommendation, the Standing Committee was mindful of
the far more comprehensive study of child prostitution undertaken by the
Badgley Committee. However, they felt that the problem warranted an
immediate response from Parliament. The Committee was unable to achieve
unanimous agreement on the question of whether or not a mistake by the
accused as to the proper age of the young person, should be considered
relevant. The majority felt that it should not be a defence, preferring to rely on
the summary conviction option and prosecutorial discretion to relieve any
perceived harshness.

Because of the substantial changes involved in these recommendations,
and an admitted lack of thoroughness in the evidence presented to the Standing
Committee, the majority recommended a mandatory review clause:

195.4 The operatien of sections 195.1 to 195.3 shall be reviewed by such
committee of the House of Commons as may be designated or established by
Parliament for that purpose within three years afier the coming into force of
these provisions, and the committee shall within a year after the review is
undertaken or within such further time as the House of Commons may
authorize, submit a report to Parliament thereon including a statement of any
changes the committee would recommend.

Although the recommendations of the Standing Committee relating to the
inclusion of customers within the term of section 195.1, and the extended
definition of a public place, were accepted by the government and included in
the Bill, the other recommendations were suspended pending further study and
report by our Committee.
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Section 111

Legal and Social Reactions to Prostitution
in Other Countries

Summary

In accordance with its mandate, the Committee undertook or had research
commissioned into legal approaches and social attitudes to prostitution in a
number of other countries. Not surprisingly, the most valuable and instructive
information came from counities with social systems and cultural roots similar
to those of Canada. In particular, we found the experiences of the United
States, England and Wales, Australia, New Zealand and continental European
countries helpful in focusing and developing our own views. An examination of
the law and social reactions to prostitution in the United States is contained in
Chapter 35; that of England and Wales, Australia and New Zealand in
Chapter 36; and that of five continental European countries in Chapter 37.
Finally, we propose some conclusions in Chapter 38.



Chapter 35

The United States

The United States, with 50 different jurisdictions, and constitutional
authority for criminal law reposed largely in the states, exhibits a far more
complex pattern of legal proscription and regulation than that in either Canada
or Britain, However, there are common elements in the law of a number of
states which make it possible to set out at least the general features of the law.'

Overall, the law relating to prostitution in the United States is more
draconian in substance than its counterparts in Canada or Britain. During the
first two decades of the century (the “Progressive Era”), stiff legislation was
passed at both the federal and state level to deal with prostitution.? This was
largely as a result of concern related to a supposed dramatic increase in
venereal disease, the “scandal” of white slavery, and the great influx of
immigrants who were assumed to be ignorant of American values. Although
this legislation has been challenged on constitutional grounds on many
occasions, it has emerged largely unscathed from those challenges.

The power of the U.S, Congress to pass criminal law provisions is limited
with respect to prostitution. Federal legislation has been limited to the
protection of the armed services from prostitution; the denial of entry to aliens
for purposes of prostitution; and the interstate transportation of prostitutes or
operation of prostitution businesses. The most significant piece of legislation in
practice has been the Mann Act which was adopted in 1910 to stop the so-
called “white slavery” trade.’

The major provision in the Act proscribes the tranportation of women in
interstate or foreign commerce for purposes of prostitution, debauchery or
other immoral ends.* In practice it has been applied not only to procuring and
pimping, but to less evocative situations such as taking a mistress, a potential
wife and a secretary over a state line. It is irrelevant that the woman knew and
consented as long as the accused had the requisite immoral intent.* Special
sections are inctuded to deal with the transportation of persons under 21 years
of age, and the keeping of an alien woman for prostitution or other immoral
purposes.’
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In recent years, prosecutions under the Mann Aet appear to have declined,
reflecting the existence of more important federal law enforcement priorities as
well as the rather dated character of the legislation.

With the exception of certain counties in the State of Nevada in which
legalized brothels are countenanced, prostitution or its contexts and side effects
are proscribed in every state. The act of prostitution itself is proscribed in 46
states. This means, in theory at least, that there is no immunity for such acts
which take place in private. Typically, prostitution is defined as the engaging
or the offer to engage with another in sexual conduct for a fee. Soliciting is an
offence in 45 states, and loitering in 9. With soliciting there is often the
requirement of some overt conduct on the part of the prostitute. Under section
240.37 of the New York Penal Code, for example, repeated interference with
citizens by stopping them or their cars is required. It is these primarily public
offences which are most often used by the police in enforcement.

All states have provisions relating to “pandering” (arranging for or
inducing a person 10 become a prostitute), and to pimping. As well, the vast
majority proscribe the keeping of a brothel or “house of assignation”. Red
Light Abatement Acts allow civil actions to be brought against premises used
for prostitution, and city ordinances prohibit the operation of massage parlours.
With pandering and pimping police enforcement is effectively limited to
situations in which a prostitute registers a complaint. In the case of brothels
and other sexual service establishments, enforcement again tends to be
selective, depending upon citizens’ complaints.

Some 20 states have “patronizing” provisions which allow prosecution of
customers. Section 232.02 of the New York Penal Code provides an example of
a definition of patronizing: a person patronizes a prostitute when he pays a fee
to engage in sexual conduct, or when he solicits for the purposes of engaging in
sexual conduct for a fee. In most states the provisions relating to the practice of
prostitution and soliciting and loitering for purposes of prostitution, apply to
both male and female prostitutes.

It is still an offence in many states for two adults to engage in “‘consensual
sodomy”, whether homosexual or heterosexual, and in the appropriate
circumstances, prostitutes and their customers have been charged with that
offence. In a minority of states related laws proscribing vagrancy, fornication
and aduitery have been used to prosecute prostitutes.

As one would expect in a country with such vast demographic divergences,
the forms of prostitution and enforcement vary. Despite the seemingly harsh
state of the law in almost every jurisdiction, overt prostitution exists and often
flourishes in major urban centres such as New York and Los Angeles. In much
smaller centres and rural areas there is usually no visible problem, although
prostitution often occurs behind closed doors. In large cities, apart from
occasional “clamp downs”, the police can do little more than *“chase” the
problem. In an area like Manhattan, for instance, despite the best efforts of the
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Public Morals Division, and arrest figures which have climbed from 11,000 in
1979 to 15,000 in 1983, street prostitution thrives.

Prostitution in other forms is dealt with on an admittedly selective basis,
in response to citizen complaints and the perception that the local community
is suffering. By contrast, given the necessary will on the part of the police,
effective enforcement against street prostitution, in particular, is feasible in
smaller centres and is no doubt assisted by more general social pressures.
Except in those states in which there are loitering provisions, the normal
method of enforcement is the use of decoys. They are typically male and the
prostitute is usually the victim of the exercisc. However, some forces do
periodically use female officers as decoys and arrest customers.

The notorious exceptions to the nationwide pattern of law and enforce-
ment in the United States are the counties in Nevada which have legalized
brothels.t That state has seven counties in which prostitution is legal. In five
others, the legalization of prostitution is provided for by local option.

The typical county ordinance contains a preamble which relates the
ordinance to the objectives of reducing the incidence of venereal disease and
the crime rate. It then goes on to establish a board comprising the county
commissioners, the sheriff and the district attorney to authorize brothel
licences and to regulate their operations. The ordinance contains details of the
licensing procedure, provisions for the registration of each prostitute and a
requirement of weekly heaith examinations for all brothel prostitutes.

Each prostitute must carry a valid police card which is issued only after
fingerprinting and a check for any previous police record, excluding
prostitution offences. Details of licence fees for the establishments also appear
in the ordinance. Some of the ordinances also specify the number and location
of the brothels. Municipal codes in the communities which contain brothels are
much briefer, merely stating that various forms of prostitution-related
activities are illegal, except the operation of a brothel in a specified location or
area.

In addition to these official requirements, each community has customs
governing the operation of the brothels or “ranches” and the conduct of the
prostitutes. These are characteristically very limiting, and in some instances,
repressive. In Winnemuca, for instance, prostitutes must leave town on their
time off: their families cannot live in the community; their cars must be
registered with the police and their use is very limited. Men are not allowed to
operate brothels and men other than customers can go to the premises only if
on legitimate repair errands. Finally, no non-resident female can visit a brothel
or drive through the area, apparently to deter “angry wives” from pursuing
their spouses “‘across the line”. If a prostitute breaches one of these regulations
her card is confiscated and she has 24 hours to leave town. )

There has been increasing criticism of these “customs”, the impingement
on civil liberties involved and the fact that they lack legislative form or
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sanction. The authorities are reported to be less than enthusiastic about a move
in the latter direction lest it open a debate on the whole issue of legalization.?

In recent years, the issue of prostitution has become a matter of vigorous
debate in the United States. Civil liberties and feminist groups, as well as
prostitutes themselves, have been at the forefront of advocating the decriminal-
ization of prostitution and associated offences such as soliciting and loitering.
Their recommendations are based on what they argue is an interference with
the prostitute’s right to privacy, They also emphasize the constant harassment
and abuse to which prostitutes are subjected, and the abject failure of
repressive laws to deal with the root causes of prostitution, let alone its
annoying features. The Nevada “model” of legalization and reguiation is
considered, if anything, worse than the status quo, because it approaches a
form of legalized servitude.

Legislatures have generally been slow to move. Although more and more
states are repealing antiquated provisions penalizing sexual activities in private,
there seems to be no action to overhaul the law relating to prostitution. Most
courts have taken a conservative approach, rejecting a series of arguments that
the prostitution offences contravene the Constitution. Accordingly, criminal
and regulatory-law has remained largely intact.
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Chapter 36

Commonwealth Countries

1. England and Wales

The social realities of and legal reactions to prostitution in England and
Wales parallel very closely those in Canada. As in Canada, prostitution itself
has never been considered a legitimate focus for criminal law proscription, at
lgast as far as females are concerned. Male prostitution, which falls within the
designation of indecency between men, is proscribed without the exceptions
recognized by section 158 of the Canadian Criminal Code (i.e. consensual and
private liaisons between two adults of 21 years or older).! As in Canada, it is
the contexts and side effects of prostitution which normaily draw sanctions.

The offences of keeping or permitting the use of premises as a brothel are
similar to the equivalent bawdy house provisions in the Criminal Code.?
However, the English law does not penalize the inmates or those found in a
brothel. Furthermore, by judicial interpretation, it is not an offence for a single
prostitute to use her place of residence for purposes of prostitution.’

The Sexual Offences Act distinguished between the procuring of a woman
and that of a girl under 21 years of age. The former is related to prostitution,
the latter to “unlawful sexual intercourse”.® Unlike their Canadian counter-
parts, these provisions are brief and to the point. The offence of living on the
earnings of prostitution is similar to the Canadian offence of “living on the
avails”, and is similarly reinforced by a presumption.® However, the
presumption is wider than that in section 195 of the Criminal Code, which
includes both living with and being habitually in the company of prostitutes,
and the exercise of control, direction or influence over a prostitute’s
movements.

In the case of street soliciting a distinction is made between the activities
of male and female solicitors. Under section 32 of the Sexual Offences Act it is
an offence for a man “persistently to solicit or importune in a public place for
immoral purposes”’. Therefore, an intention to prostitute is not required. By
contrast, section 1(1) of the Street Offences Act requires that for a “common
prostitute” (i.e. a known female prostitute) to be guilty of an offence she must
“loiter or solicit in a street or public place for the purpose of prostitution™.
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Unlike section 195.1 of the Canadian Crimiral Code, the Crown has to
establish that the woman was a “common prostitute”, but has the option of
alleging either loitering or soliciting. In practice, the loitering route is used
more frequently by the police, because it does not require evidence of
importuning or harassment. Furthermore, it can be enforced without resort to
undercover stratagems. “Cautioning”, an interesting procedure which
criginated in Scotland, has been grafted onto the law in this area.

Where the police have observed the activities of one who is loitering or
soliciting and who has not been previously convicted, they will caution her
about her conduct and the implications of continuing to work the streets, If she
is found loitering or soliciting a second time, a second caution is issued. A third
incident brings a formal charge. This device, which was designed to provide a
means whereby novice prostitutes might be persuaded of the error of their ways
and directed towards helping agencies, has been a failure in practice, because
the “message” is rarely taken.®

As evidence that the English law has been less sensitive than its Canadian
counterpart to the traditional double standard in culpability, there is no
provision under which the customer of a street prostitute can be charged for his
part in initiating or carrying through the liaison.

As in other countries, law reformers in England and Wales continue to
struggle with the issue of how best to control the less desirable consequences of
prostitution. The Criminal Law Revision Committee has been particularly
active in this regard, and has canvassed a broad spectrum of opinion in
formulating its positions.” However, there does not seem to have been the same
concern, at a national level at least, to investigate and address the sociai roots
of the problem of prostitution.® To date, at least, the assumption seems to be
that prostitution is a social fact, and that all that can reasonably be done, apart
from haphazard application of social service strategies, is to fashion the law to
contain as far as possible the problems of exploitation and public nuisance
associated with prostitution.

Despite the fact that the Streer Offences Acr 1959 strengthened the law
against street prostitution, the law has not been successful in ridding the streets
of prostitutes. Indeed, the evidence is that in certain cities and locations they
frequent the streets in increasing numbers. The frequency and intensity of
enforcement varies between cities and within them, depending upon police
priorities and philosophy, the sufficiency of human and financial resources and
the level and focus of complaints from the public. Selective enforcement also
seems to obtain in relation to the other prostitution-related offences, i.e.
running common bawdy houses, procuring and pimping, and the police do not
appear to be any more successful in using the law to get at the pimps and
procurers than they have been in Canada.

The depth of the public’s concern fluctuates depending on whether as
individuals or as a group, they fee! threatened by prostitution. As in North
America, some neighbourhoods tolerate it while others object strenuously.
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Several recommendations or suggestions have been made in recent years
by the Criminal Law Revision Committee for improvements in the law. The
Committee has recommended that the present provisions on “*brothels” replace
that word with a reference to premises used for purposes of prostitution.
Morteover, it is suggested that the immunity from prosecution under the law
given to a single prostitute working out of her residence should be extended to
two prostitutes sharing a residence.

The rationale for this is that such a move would give more security to
prostitutes, allowing them to share living facilities and child care responsibli-
ties, and to provide each other with emotional support and companionship. It
might also lead to a reduction in street prostitution.

The Committee is not willing to extend the number beyond two, lest what
it describes as “nests of prostitutes” are encouraged. Moreover, it is not in
favour of prostitutes, even in small numbers, setting up commercial “trick
pads” away from home, as this would inevitably lead to the commercial
exploitation of prostitution, as well as to unreasonable interference with the use
and enjoyment of adjacent premises by neighbours.’

The Committee has also constdered procuring and living on the earnings.'®
On procuring it has suggested that the present provisions be replaced by more
detailed and extensive sections covering the organization of prostitution
generally; advertising the services of prostitutes; the arranging or facilitating of
the making of contracts for prostitution; and living on the earnings. Such a
provision, which would encompass much more than the present law, seems to
reflect a strong opinion that the commercialization of prostitution should be hit
hard by the law. Included would be the touts, transporters, escort service and
massage parlour operators and anyone else advancing prostitution.

On pimping, the Committee sees the direction or control of the prostitute
as more disturbing than merely living on the earnings and would make that the
focus of the law, elevating it from the position of a mere presumption.

With street prostitution, the Committee has recommended the dropping of
the term “common’ as pejorative, but insists on retaining the condition that
the accused be a prostitute. Obviously sensitive to criticisms that the present
law embodies an unjustifiable double standard, they have further recom-
mended the addition of an accosting offence which would cover the use of a
motor vehicle for the purpose of soliciting a woman for prostitution; the
soliciting of a woman persistently for purposes of prostitution, and the
saliciting of a woman for “sexual purposes” in a way likely to cause her fear.
The double standard is retained, but in a far less extreme form. The
Committee wishes to retain the current distinction in the law between male and
female soliciting, but suggests that soliciting for “sexual purposes™ be.
substituted for the present reference to “immeoral purposes™.'!

The recommendations and suggestions of the Committee are based on the
view of the Wolfenden Committee that the function of the criminal law is:
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To preserve public order and decency, to protect the citizen from what is
offensivé or injurious, and to provide sufficient safeguards against
exploitation and corruption of others, particularly those who are specially
vulnerable because they are weak in body or mind, inexperienced or in a state
of special physical, official or economic dependence."?

The Committee also shares the Wolfenden view that it is not the function
of law to intrude into the private lives of citizens or to enforce particular
patterns of behaviour, other than to carry out the legitimate functions of the
criminal law. The law, especially if subjected to the fine tuning suggested by
the Committee, will, they feel, strike a reasonable balance between the two
objectives of the protection of the public and the immunity of private liaisons.
Furthermore, the Committee believes this is an accurate reflection of public
opinion.

In short, the Committee seeks to preserve what it sees as a pattern of
sound values underlying the evolution of the English law relating to prostitu-
tion, and rejects any radical departure from the pattern, either in the direction
of regulation or decriminalization, although both were recommended by
certain interest groups to the Committee. The report gives little consideration
to problems of enforcement, apart from recognizing that they exist, and the
impression is left that the Committee sees the role of the law as that of
selective pro-active or reactive control.

2. Australia

Unlike the Canadian Constitution the Australian Constitution gives
jurisdiction over criminal law to the states. There are eight Australian criminal
law jurisdictions: the states of New South Wales, Victoria, South Australia,
Woestern Australia, Queensland and Tasmania and the Northern and
Australian Capital Territories. This analysis of Australian law on prostitution
focuses on five states (excluding Tasmania, the smallest)."”

Australian criminal law is largely derived from the common law of
England. In New South Wales, Victoria and South Australia, significant
bodies of statutory-law have been enacted which coexist with the common law
except insofar as the legislation has not replaced or amended the common law.
In both Queensland and Western Australia, wholesale restatement of the
criminal law in codified form has occurred,

The law relating to prostitution varies considerably across the five states.
In Queensland and Western Australia it represents an intriguing blend of
English faw as it was at the turn of the century and several indigenous
provisions related to the perceived problems of a frontier society. South
Australia retains the traditional core of English law but over the years has
instituted modest amendments to remove anacronisms and address special
problems. In New South Wales and Victoria the law embodies an amalgam of
some traditional provisions and extensive reworking of the law to reflect more
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modern thinking and realities. In New South Wales this latter movement has
involved a degree of decriminalization of prostitution-related activity; in
Victoria recent steps have been taken to move from a proscriptive to a
regulatory regime for some types of prostitution establishments.

The codified systems in force in Queensland and Western Australia adopt
a draconian attitude to sexual offences in general, and prostitution-related
activity in particular. Homosexual activity between consenting males remains
an indictable offence in both jurisdictions,'* which means that the prostitution
law relates exclusively to female prostitution. Street prostitution is still dealt
with as a form of vagrancy, in which merely loitering in a public place for
purposes of prostitution is culpable,'® paralleling the state of Canadian law
prior to 1972. As in England, homosexual soliciting in public is related to
“immoral purposes” rather than to “‘prostitution”,'® reflecting the harsher
approach to homosexual activity in both jurisdictions.

Like street prostitution, *living on the earnings of prostitution™ is
considered a vagrancy offence. In Queensland the offence is complemented by
a presumption similar to that in section 195(3) of the Canadian Criminal
Code, i.e., living with or being habitually in the company of prostitutes, but
with the alternative factor of “no visible” or “insufficient” means of support.”
This presumption is absent in the equivalent Western Australian provisions.
The latter dubs a person convicted of the offence a “rogue and vagabond”.'®

Both states have offences relating to the keeping of brothels' included in
vagrancy legislation as well as in their Criminal Codes, although it appears
that vagrancy legislation is more regularly invoked. The vagrancy provisions
apply to the operations of an individual prostitute, as well as to commercial
establishments. The law in Queensland includes a subsection which specifically
empowers the owner of an establishment which he has reasonable grounds to
suspect is being used as a brothel to serve the occupier with a notice to quit.?
The statute also contains a bizarre provision which requires the occupier of
premises suspected of being a brothel by “any two respectable citizens” to
provide the Police Commissioner with information on the inmates of the
premises on perii of a fine or imprisonment if he fails to do so.”

In 1971, public concern at the growth of the massage parlour industry in
Queensland led to the inclusion in the vagrancy legislation of a proscription
against “using” such establishments for purposes of prostitution.?? The effect of
this provision is to make prostitution per se illegal in such establishments when
more than an isolated liaison is involved.

Under the criminal codes of both states, exploitation and procuring is
addressed in a series of sections which cumulatively read like section 195(1) of
the Canadian Criminal Code.”® A clue to the vintage of these provisions is
given by a common subsection which absolves the inmate of a brothel of any
legal responsibility for taking and using clothing which is not her own in order
to enable her to leave the establishment.
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In Queensland, prostitution tends to take place off the streets in massage
parlours or through escort services. The police evince some frustration at the
present law which is very strict in the case of prostitution establishments such
as massage parlours, but makes no special provision for the prosecution of
escort services. Although no reforms, other than the 1971 amendments on
massage parlours, have been made in recent decades, the authorities are
monitoring developments elsewhere and reform is anticipated in the future. In
Woestern Australia official police policy is one of “conditional toleration and
containment”, with activity directed towards maintaining an acceptable
standard of conduct by participants and keeping the trade as free as possible of
criminality, public annoyance and the exploitation of juveniles.

The law in South Australia has some similarities with that in the former
jurisdictions. However, it seems to reflect a less draconian and dated attitude
towards prostitution-related activity, as well as containing one or two unigue
provisions. The street prostitution provisions follow the pattern of proscribing
both soliciting and loitering discussed earlier, but apply equally to both male
and female prostitutes.* A unique provision ailows a police officer to enter any
place of public entertainment whenever he thinks proper and order any
“common prostitute” to leave it, with penalties attached to refusal to comply,
or to returning to the establishment.?® The provision, which was introduced in
1936, is designed to control prostitution activity in night clubs and bars.

The offence of living on the earnings is similar in substance to that in
Queensland, but has a more demanding presumption which requires proof of
“living with”, being “habitually in the company of”” and having “no visible
means of support”.# A second unique provision makes it a specific offence to
receive “any money paid in a brothel in respect of prostitution™.?® The section
makes subject to sanction not only the financial rewards of brothel owners and
managers, but also prostitution itself when it occurs in a brothel.

The keeping of a brothel is an offence in South Australia, although
prosecution is contingent upon the written consent of a senior police officer.”
Moreover, not only is there a provision penalizing landlords who permit their
premises to be operated as brothels, but also the landiord of leased premises
which have been so used can order an assignment of the lease.*® The Supreme
Court of South Australia has recently determined that the common law offence
of “keeping a common bawdy house” still obtains in the state with a penalty
which is much more severe than that in the Police Offences Act.* The offences
of exploitation and procuring are also recognized, but are stated more simply
than their counterparts in Queensland and Western Australia.*

In an interesting example of guilt by association, the Police Offences Act
makes it an offence to consort with or, as an occupier of premises, to “harbour”
prostitiites.® :

Street prostitution in South Australia is minimal and the police report that
as a result of greater vice squad attention, the number of brothels has
decreased. In contrast, escort services have proliferated because they are not
specifically proscribed by existing legislation.
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A 1980 report by a legislative committee in South Australia made a
number of recommendations for reform of the law relating to prostitution.*
The most significant recommendation was that certain elements of prostitu-
tion-related activity be decriminalized, in particular non-violent procuring and
living on the earnings of adult prostitutes, and consorting with reputed
prostitutes. The suggested amendments narrowing the definitions of procuring
and pimping reflected the committee’s view that the law should not intrude into
consensual, non-violent relationships between adults. Regarding brothels, the
report seems to have accepted the presence of massage parlours in industrial or
commercial areas, but stated strongly that the law should be used to prevent
their spread to residential areas. The report advocated the retention of anti-
soliciting provisions in the criminal law, but recommended their application to
both prostitutes and customers. To date, no action has been taken on these
recommendations,

New South Wales, the most populous and urbanized state in Australia,
instituted major reforms of the law relating to prostitution in 1979 as part of a
general policy of decriminalizing “victimless crime”.

The offence of street soliciting was repealed in 1979, although under the
Offences in Public Places Act of that year a more general offence of conduct
close to a public place or school causing reasonable people to be “seriously
alarmed” or “affronted™ was enacted.’ This provision was utilized to charge
homosexuals who were soliciting prior to 1984 when homosexual conduct
between consenting adults ceased to be a crime in the state.

Because decriminalization resulted in a dramatic increase in a residential
suburb of Sydney, the Prostitution Act of 1979 was amended in 1983 to
proscribe soliciting near a dwelling, school, church or hospital for purposes of
prostitution (as well as the same activity in a school, church or hospital).* The
effect of this is to prohibit soliciting in residential areas whether by males or
females. The provision in the Offences in Public Places Act was also amended
to refer clearly to persons of either sex engaging in offensive conduct.>” The
effect has been to reduce significantly the level of soliciting in the residential
suburb which had been adversely affected.

The Prostitution Act of 1979 retained proscriptions against the more
repugnant aspects of prostitution. Thus under section 5, living wholly or in part
on the earnings of prostitution is an offence which is tied to a presumption
similar to that in South Australia.

The present state of the law in New South Wales regarding brothels is
confused. Although the repeal of the Summary Convictions Qffences Act in
1970 abolished brothel-keeping offences, section 6 of the Prostitution Act of
1979 made an offence out of using or keeping a massage parlour, bath house,
etc. for purpeses of prostitution, on the apparent ground that this amounted 1o
false advertising; in other words, a brothel should be called a brothel. However,
the Aer also makes it an offence for an operator to advertise that he is running
a brothel.” So although it is legal to run a brothel, it is illegal to advertise that
fact.
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The situation has been further complicated by a decision of the Supreme
Court of New South Wales that the Disorderly Houses Act of 1943 is still in
force, on the ground that the Prostitution Act is not a complete code of the law
in this area.’® The 1943 Act allows a judge, on application citing reasonable
grounds for suspicion, to declare any premises a disorderly house, with
penalties for continuing to operate it as such, as well as for those who frequent
it. The police have full powers of search and seizure in the case of premises
declared a disorderly house.® As in Canada, a “disorderly house™ includes a
brothel or common bawdy house.

On exploitation and procuring, New South Wales has adopted a simple
provision making it an offence:

(a) to procure, entice or lead away a person, not being a prostitute,
for purposes of prostitution;

(b) by fraud, violence, threat or abuse of authority, or by use of a
drug or aicohol to procure, entice or lead away any person for
purposes of prostitution.*!

Prostitution has been a problematic and controversial subject in New
South Wales in recent years, and a parliamentary sub-committee was
established in 1984 to inquire into all aspects of the activity in the state, The
Committee will be making recommendations in due course.

Like New South Wales, Victoria has a body of criminal law which is an
amalgam of the common law and statute. Street soliciting and even loitering
for the purpose of prostitution are still offences, although unlike (Queensland,
Western Australia and South Australia the provision is drawn so that
customers can be charged.*? Police women posing as prostitutes are used for
this purpose. Police practice is to proceed against prostitutes under the loitering
option. While the soliciting and loitering provision apply to both male and
female prostitutes, it is still possible to charge homosexuals with soliciting for
“immoral sexual purposes™.*

Living on the earnings of prostitution is an offence under the Vagrancy
Act with a presumption which extends not only to living with or being
habitually in the company of, but also to proof of control over action, or
influence over the movements of a prostitute.* Interestingly, too, a justice may,
in response to an “information on oath” that there is reason to suspect that a
house is being used for prostitution and that residing within is somecne living
on the earnings of the prostitute, issue a warrant to the police to enter and
search and to arrest the former and bring that person to court to answer a
charge.®

The law in Victoria in relation to brothels has undergone significant
change recently. The purpose of the Planning (Brothels) Act of 1984* is to
legalize and regulate licensed brothels, while providing harsher penalties for
prostitution-related activities taking place in unlicensed brothels.
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The Act is a response to the proliferation of massage parlours in the state
and flows from the report of a working party set up by the state legislature,
which advocated controlling the problem by means of zoning mechanisms.’
The Act deals with;

(a) control of the location of brothels;
(b) control of the ownership of and access to brothels; and

(c) the abolition of offences for prostitution-related activities in
brothels.

The 1984 legislation amounts to an amendment of the Town and Country
Planning Act of 1961.% That Act sets out a detailed regulatory process for
general and specific urban and rural planning in Victoria. By section 9, local
authorities are empowered to approve “planning schemes” for those areas
which may include certain matters, for example, provisions prescribing,
prohibiting or regulating the use of land or buildings for specific purposes; on
the power of entry and inspection and on enforcement. Under section 27, an
authority which has developed a “planning scheme” may issue a permit
containing any conditions required by its scheme, subject to various notice and
appeal requirements under the 4ct. Rejected permit applicants have a right of
appeal to the Minister of Planning and Environment.

The 1984 Act does not regulate the location of brothels themselves. Rather
it establishes them as a use of land for which a permit may be issued under the
Town and Country Planning Act. “Brothel” is defined in the Act as “Land to
which people of both sexes, or of either sex, resort for purposes of
prostitution.”*

Although the definition has been incorporated as a form of land use in the
Melbourne Metropolitan Planning Scheme, other municipal authorities have
rejected it or have the power to reject it.

The Ministry of Planning and Environment has produced guidelines to
assist planning authorities in making brothel location decisions, and to provide
a rational and consistent basis upon which to determine permit applications.”
The guidelines include:

(1) Stipulations on the zones in which brothels may be permitted
{office, business, industrial, “public purpose” and special use
zones) and prohibited zones (residential, rural, farming,
conservation and landscape interest);

(2) Methods of protecting residential property in non-residential
zones and retail premises in commercial zones;

(3) Prescribed distances from schools and other institutions to which
children resort;

(4) Desirable distances from churches, hospitals and other
community facilities;
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(5) Requirements for neighbourhoed lighting and the clear
identification of brothels in multi-use buildings;

(6) Provisions to prevent clustering of such establishments;

(7) Prescriptions on relevant zoning classifications relating to the size
of brothels.

The guidelines also specify the procedures to be followed in an application
for a brothel permit. All applications are to be considered on their merits in
zones in which the use is not expressly forbidden. All applications must be
advertized, and outline fully the plans for and detailed operation of the facility.
Permits may be issued for a limited time to allow the planning authority to

monitor its effect on the neighbourhood.

The 1984 Act contains effective measures to ensure that its provisions are

not being contravened:
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Under section 45A(1A):

(1) A police officer can enter such an establishment at any reasonable
time when he has reasonable grounds for believing that an establishment is
being used as a brothel, 10 determine whether contraventions of the planning
legislation or scheme are taking place;

(2) By virtue of section 49, the penalties for failing to comply with
planning controls have been increased to ($6,000.00 (Aust) maximum for a
first offence and $9,000.00 (Aust) for a second, with $600.00 (Aust)
maximum for each day of a continuing infraction};

{3) A court may declare that one who contravenes the planning law,
scheme or conditions of the permit in operating a brothel is not eligible to
hold a permit to run a brothel for up to 10 years according to section 49{1B});

(4) The Supreme Court may declare that an establishment is a
proscribed brothel where satisfied that an establishment is being run without
a permit, or that certain specified offences are taking place within it, the
declaration being publicized in the Government Gazette; the police in turn
are empowered to publicize the declaration within the community {section
49F and G);

{5) It is an offence:

(a) to enter or leave a proscribed brothel, unless the accused can
prove he was on a lawful purpose, or ignorant of the dectaration;

(b) to have a serious criminal record and be found in a proscribed
brothel;

(¢) to run a business, trade, profession or calling from such an
establishment;

(d) for the owner of the premises to allow the establishment to be
run as a brothel, unless he took all reasonable steps to evict the
occupier; and for an occupier to permit it, unless he car prove
that he took reasonable steps to prevent such use (sections 49(1)
and 49(M));

{6) The police are given sweeping power to enter the premises forcibly at
any time under section 49(N).~



Under section 4%(E), brothels which are granted permits are subject to
prescribed health requirements for the protection of both prostitutes and
customers. A permit may not be granted to anyone who has been convicted
within the previous five years of a drug related or indictable offence punishable
for one year or more, nor to any person where the owner or occupier of the land
has been so convicted (section 27A). By the same section, if a permit is granted
and it is later found that the grantee is ineligible because of a conviction it may
be revoked within 35 days. Furthermore, it is an offence for a permit holder to
allow a person under the age of ‘eighteen to enter or remain in a brothel by
virtue of Section 49D.

To prevent the concentration of brothels in the hands of one person or
company, the law prohibits a person holding an interest in more than one
permit; interest is defined in terms of a grant to him personally, to his
company, to a business associate, contractual partner or spouse (section 49C).

Although the criminal law which proscribes the operation of brothels and
certain activities within them remains,® the relevant legislation has been
amended by the Planning (Brothels) Act of 1984 to abolish penalties for
prostitution activities in brothels with a planning permit. Thus it is no longer
possible for the operator of a licensed brothel to be convicted of living on the
earnings of prostitution, operating, using or leasing premises as a brothel, or
keeping a “disorderly house”.’? Moreover, an amendment to the Summary
Offences Act reduces the possibility that a person can be charged with
soliciting in a licensed brothel.®® The 1984 Acr has not, however, affected the
application of procuring offences.

The major provisions of the Planning (Brothels} Act came into operation
on July 2, 1984, Certain provisions were not proclaimed immediately to allow
an amnesty period for existing illegal massage parlours to obtain planning
consent.

Under the Crimes Act of Victoria, it is an indictable offence to detain
persons against their will in premises for purposes of illicit sex, or in brothels.®
The Act also contains two general and simple procuring provisions which make
it an offence to procure or attempt to procure (a) “‘a person to become a
prostitute in any part of the world”, and (b) *“a person who is not an inmate of
a brothel to become an inmate of [one] in any part of the world”*.

By judicial interpretation, the essence of procuring is that the accused took
some action, whether in the form of pressure, persuasion, inducement, proposal
or otherwise, which influenced the mind of the other person to engage in sexual
conduct, and that the accused intended that result.>

The bold steps taken by the state of Victoria in allowing the establishment
and maintenance of brothels, subject to those regulations, has not exhausted
discussion and debate on prostitution in that state. An “Inquiry into
Prostitution” was established by the government in September, 1984 to
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enquire into and report upon the social, economic, legal and health aspects of
prostitution in all its forms insofar as those matters are relevant to the powers
and functions of the Victorian Parliament and Government.”’

The Inquiry must present its report by September 1, 1985 and include
recommendations on further reform and amendment of the law.

Communication with the individual in Victoria conducting the Inquiry
suggests that it is too early to gauge the impact of the Planning (Brothels) Act,
although some potential problems are perceived with it. Although it seems to
have been accepted with equanimity in urban areas, there has been hostility in
rural areas with the result that some rural municipalities are endeavouring to
zone out brothels. This has raised questions over whether local government is
the proper place to repose jurisdiction. A second concern is that the provisions
for enforcement will prove difficult to apply, because of uncertainty over the
identity of the real owner. This has lead to a suggestion that it should be the
manager who is licensed and takes legal responsibility. Moreover, it seems as
though land in zones where brothels may be approved is rising in value. This
may mean that only the wealthiest entrepreneurs can afford to operate such
establishments. Until more time has passed, it remains to be seen how this
combination of decriminalization and planning law will work.

3. New Zealand

The law in New Zealand on prostitution-related activities is contained in
three statutes and is similar to that in England and Wales, with one notable
exception.

As in Canada, England and Australia, prostitution itself is not a crime. A
revised street soliciting provision was introduced in 1981 which makes it an
offence subject to a maximum fine for a person to offer “his or her body or any
other person’s body, for the purpose of prostitution”.*® This provision, which is
similar to that proposed by the Canadian House of Commons Justice and
Legal Affairs Committee in 1983, is broader than the section it replaced
which required both the elements of “loitering” and “importuning”.

Living on the avails of prostitution is an offence which is similar in
substance to that defined in section 30(1) of the United Kingdom Sexual
Offences Act of 1956,% except that it applies to both male and female
perpetrators and contains no presumption.®

In New Zealand the procuring provision in the Crimes Act states quite
simply:

Everyone is liable to imprisonment for a term not exceeding five years who,
for gain or reward, procures or agrees to procure any women or girls to have
sexual intercourse with any male who is not her husband.®

The provisions on keeping, managing or being the lessor or landlord of
premises being used as a brothel are modelled on the Criminal Law Amend-
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ment Act 1885 (U.K.).** However, the statutory definition of brothels in New
Zealand makes it clear that in contrast with the English situation, the term
includes one woman working out of a residence.** As in Canada “prostitution”
has been interpreted broadly to extend to any indecent sexual act for
payment.®® In recent years the Crimes Act has been amended to include a
parallel provision relating to homosexual brothels. Interestingly, the maximum
penalty for conviction is twice that for the female offence.5

The unique feature of the New Zealand law on prostitution-related
activities is embodied in the Massage Parlours Act of 1978.° This statute was
passed in response to concern over increasing evidence of prostitution services
being provided by massage parlours. However, unlike the state of Victoria in
Australia where the reaction has been to allow and regulate the provision of
such services by massage parlours, in New Zealand the approach has been to
try and stamp it out. The purpose of the legisiation then is to control the
operation of such establishments with a view to ensuring that they are not used
as brothels,

After defining “massage” to include “‘rubbing, kneading, or manipulating
the human body or any part of it, whether for the purpose of relaxing muscle
tension, stimulating circulation, increasing suppleness or otherwise™ the Act
proceeds to deal with licensing, and the consequences of running an unlicensed
massage parlour,

Section 3(1) of the Aet requires operators to be licensed, and attaches a
$10,000 (N.Z.) fine or three months imprisonment to those who are not.
Moreover, under section 6(2)(a) any one who has been convicted of a
prostitution-related offence (brothel keeping, living on the earnings, procuring
or soliciting), a drug offence, or who has had a licence revoked within the
preceding five years, may not apply for a licence.

Under section 8, qualification for a licence must be made to Magistrate’s
Court; section 11 provides that the Magistrate must satisfy himself that the
applicator “is a proper person to carry on the business of operating a massage
parlour”. No guidelines have been issued to assist this screening process.

For a massage parlour to operate within the law, it must be in the effective
control of an approved licensee; masseurs and masseuses must be 18 years of
age or more, and not convicted of any of the offences mentioned in section
6(2)(a). A complaint against a licensee can be filed by the police or any other
person. Under section 27 a court has power to cancel or suspend the licence,
impose a fine or order termination of employment or dismiss the complaint, if
improper.

The grounds for cancellation of a licence include: (a) conviction of the
licensee or his manager of an offence under section 6(2)(a); (b) a second
conviction under the Massage Parlours Act; (¢} conviction of any offence
leading to a conclusion that the licensee is not a proper person to run such an
establishment; (d) failure of adequate supervision of masseurs and masseuses

491



resulting in their conviction of a prostitution-related offence or performing acts
of prostitution. The court may order the dismissal of an operative who
performs acts of prostitution during the course of his or her employment, or
who by reason of conviction for any offence is deemed not to be a proper person
for such employment (section 32).

Appeal provisions are set out in section 33, which provides a right of
appeal against adverse decisions on licences and continued employment to the
Supreme Court. Sections 34-39 outline the powers and duties of the police
under the Act. They are authorized to enter and inspect the licensed premises
at any time.
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Chapter 37

Continental European Countries

The five countries which were researched for the Committee, France,
West Germany, Denmark, The Netherlands and Sweden, present a wide range
of legal responses to prostitution. At one end of the spectrum is France which
has a series of criminal provisions which would be familiar to a Canadian
lawyer. At the other is Denmark which, despite a small number of residual
criminal provisions, in reality practises decriminalization. Between those poles
are Sweden, which until recently at least, had similarities with Denmark but
has now moved towards wider proscription, and Germany and The Netherlands
which employ a mixture of criminal law and regulation. With the possible
exception of France where there seems to be a gap between public opinion and
government policy on the legal control of prostitution, the current law is a
fairly faithful reflection of public sentiment in each country.'

1. France

Until 1946, legalized prostitution existed in France in the sense that
brothels {*maisons de la tolérance”) were permitted and both they and their
inmates subject to regulation. With the abolition of that regime, the substance
of the law has developed in a way which approximates the current state of
Canadian law.?

The Penal Code contains a separate offence of “running” or permitting
the use of premises which are accessible to or used by the public, for purposes
of prostitution. In the case of a conviction for “running”, the judge has the
power to order closure, revoke the licence or confiscate the assets of the
establishment. Furthermore, if a landlord refuses to take action against a
tenant convicted of running such an establishment, a judge has the power to
terminate the lease.’

The Code in section 334 also sets out a list of offences relating to
procuring and pimping. In addition to those offences which would be familiar ~
to us, the French include: (a) knowingly cohabiting with an habitual prostitute;
(b) maintaining a personal relationship with one or more prostitutes and a
lifestyle which is out of proportion to personal income; (¢} interfering by
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threats, pressure, ruses etc. with associations working for the reform of
prostitutes and the prevention of prostitution. By section 334(1) a series of
special circumstances, including the youth of the partner, the use of violence or
threats, the carrying of a weapon, a familiar relationship with the partner, and
the offender’s public position, are considered to be aggravating factors. In the
cases of running a brothel, procuring or pimping, the judge also has the power
to curtail temporarily the convicted person’s civil liberties, for example, the
individual’s right to vote, as well as to confiscate the profits from prostitution.*

It is an offence punishable by a fine for a person to solicit “by means of
gestures, words, texts, or by any other means” in a public place in France. By
Judicial interpretation this has been construed as meaning merely loitering and
repeatedly “looking at” passersby.

The Penal Code provisions are considered exclusive, in the sense that
municipalities may not impose proscriptions on prostitution.

After complaints in 1975 that law enforcement in the area of prostitution
was lax, law enforcement authorities stepped up their efforts. Predictably the
greatest increase in prosecutions has been for soliciting, a fact which led to a
dramatic protest by prostitutes in Paris that same year. Notwithstanding that
outburst of sentiment, enforcement in the area of street soliciting remains
vigorous. Legislative machinery for the establishment of homes for former
prostitutes does exist. However, only a small number of départements
(counties) have set up such establishments. Since 1975, societies for the aid of
prostitutes have been allowed to act as civil claimants in criminal trials for
procuring, to demand compensation for the outlay required to assist former
prostitutes. Apparently such compensation has been paid, but does not
cumulatively cover the expenses actually incurred by the societies.

A public opinion poll conducted in 1978 in France showed that 71% of the
popuiation was opposed to the prohibition of prostitution; 50% were in favour
of decriminalizing brothels, and 59% considered prostitution a social necessity,
Despite this significant degree of doubt about the desirability of the present
legal regime, successive governments have chosen to sustain it. The present
French government has, however, committed itself to improving the capacity of
the police to pursue procurers more effectively.

Recently an inter-departmental commitiee of the French government
reported in favour of decriminalizing the activities of prostitutes, as far as
possible, specifically suggesting review of the law on soliciting and living with
an habitual prostitute. The committee also favours special education programs
for former prostitutes to facilitate their social reintegration.

[n 1983, a number of prostitutes organized to secure recognition of
prostitution as a normal form of labour, with the same entitlements as other
jobs. This organization has not found a sympathetic ear in government,
although it is clear that the policies of the tax collector towards prostitutes has
mellowed somewhat in the intervening period.
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2. West Germany

The West German law on prostitution combines both criminal law
proscription, which applies at the federal level and is aimed at the exploitative
and commercial elements of prostitution, and by-laws which are enacted under
the authority of the states. The by-laws combine both regulatory and
proscriptive elements and are directed at its nuisance effects.®

The current German Penal -Code dates from 1973. In introducing the
Code, the government of the day indicated that the prostitution provisions were
not directed to moral harm done by the encouragement of extra-marital
relationships but designed to protect the young and the prostitutes themselves.
In fact, the provisions reflect this policy choice.

Section 180 of the Penal Code makes it an offence to procure for purposes
of prostitution a person under the age of 18 years. The section further prohibits
the inducing of a person under 21 years to engage in or continue in prostitu-
tion. Both offences carry with them the penalty of imprisonment.

Under section 180(a) a person who runs an establishment in which others
prostitute themselves is liable to imprisonment for “procuring” if:

(a) the prostitutes are kept in a position of economic or personal
dependency;

{(b) prostitution is furthered by anything more than the simple
provision of rooms;

(c) the prostitutes are provided with lodgings, urged to prostitute or
are exploited financially for that purpose;

(d) prostitutes are actively recruited; or

{e) prostitutes under 18 are provided with any sort of facilities.

As the mere provision of rooms to prostitutes is not caught by this section
it has been possible for local authorities to authorize or set up so-called “eros
centres”, (usually apartment blocks with rooms which are rented to prostitutes
for reception of customers). The courts have held that the owners or managers
of these centres do not fall afoul of the law as long as they provide only basic
facilities. Those who run “call girl” agencies, on the other hand, have been
convicted under this section.

Pimping is also subject to the federal law. Section 181(a) of the Code
prescribes imprisonment for anyone who engages in “exploitative pimping”.
This latter term embraces the elements of exploitation; supervision for financial
gain: inducing continuation of a prostitute in the profession; and, arranging
contact with clients. The operators of prostitution establishments have been
convicted under this section for making introductions. The regular receipt of
money, even in large sums, does not by itself constitute “exploitative pimping”.
There must have been some element of “undue influence” by the accused.
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Furthermore, merely providing protection to a prostitute does not amount to
“supervision” under this section, unless there is also control of payments to the
prostitute.

Section 181 of the Code also makes it an offence liable to imprisonment to
traffic in human persons. This includes the use of force, threat or ruse to
induce someone to be a prostitute, and recruiting or abducting someone froma
foreign country to perform sexual acts by exploiting that person’s vulnerability.

The Code penalizes the conduct of prostitutes themselves in only two
instances: for repeated violation of local by-laws prohibiting soliciting and for
soliciting for clients in the vicinity of schools or other places frequented by

young people,

The states have the power under the Code to pass by-laws prohibiting
prostitution in parts of towns and between certain hours in order to protect the
young and public decency. If a by-law is enacted, at least one area must be
exempted.

All states, with the exception of West Berlin, have such by-laws designed
to control street prostitution. In the state of Hamburg, for instance, the by-law
for the City of Hamburg limits public solicitation in the “prostitution areas” to
certain hours, except for one area in which it is allowed all day. In the latter,
the streets are blocked off and young people and non-prostitute females are not
allowed in that area.

Tied in with the by-laws is the power which the states are given under the
federal Law on the Repression of Venereal Diseases, to demand that
prostitutes register themselves and appear for regular medical check-ups. All
the states have such regimes. In Hamburg, for instance, all prostitutes are
required to register themselves at the office of the central health inspector and
to visit the office for a weekly medical examination.

As in the other countries examined, prostitution in West Germany
manifests itself in a variety of forms and settings, the street, bars, windows, sex
clubs and private premises. The police in the City of Hamburg report that most
prostitutes, especially the younger ones, have a relationship with a pimp. The
main distinguishing feature in the German situation is the existence of state-
approved centres for prostitution. The rental cost in these centres is such that
only those with numerous clients can afford them. Advertising in local papers
by prostitutes using their apartments or hotels is widely employed. According
to police reports, juvenile prostitution is on the increase and there has been a
growth in the number of sex clubs outside the official “red light areas”. It is
also the case that unregistered prostitutes tend to outnumber those who are
registered. '

Enforcement under the dual regime of criminal law and regulation
presents problems as it does in other countries. Enforcement is particularly
vigorous and reasonably effective in the approved prostitution areas, and in the
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neighbourhood of *‘eros centres”. However, as street prostitution usually
transcends geographic boundaries, the police do not claim to have entirely
contained that particular problem. Investigation of procuring and pimping
offences is extremely difficult because prostitutes rarely agree to testify. Even
when they do file complaints, prosecution may fail for lack of adeguate
evidence. It is hoped that newly established police details specializing in
organized crime and undercover work will improve enforcement possibilities in
this area.

Penalties for prostitution-related offences appear somewhat lenient by
Canadian standards. In particular, for the offences which draw imprisonment,
i.e., trafficking or exploitative pimping, the average term is one year.

Debate on the law relating to prostitution has been engendered by the
women’s movement which rejects all repressive measures against prostitutes. In
their opinion, the latter result in the victimization of prostitutes without
dealing with the root causes of the problem. In the state of Hamburg, the
Bureau for the Emancipation of Women established by the state Senate, has
urged the repeal of all by-laws prohibiting street soliciting. Moreover the
Bureau has criticized the state approvat of *red light” areas, because this
makes it easier for pimps and landlords to exploit the prostitutes, and has
objected to the discriminatory regulations concerning medical examinations.
There are signs that this feature of the regulatory system will be dropped in the
near future.

3. Denmark

The law relating to prostitution in Denmark, like the law relating to sexual
offences in general, has been significantly relaxed in recent decades. This has
occurred exclusively through changes in enforcement practice.’

The law on prostitution combines both criminal proscription through the
Penal Code and local police regulation. Two Penal Code provisions which were
formerly used to penalize prostitutes and their sponsors, the offence of leading
“a life of idleness”, i.c. not pursuing a lawful occupation, (section 199), and
encouraging or inviting indecency or displaying an immoral mode of living,
(section 233), are no longer utilized.

Promoting and commercially exploiting prostitution are specifically
addressed in the Code. By virtue of sections 228 and 229 a wide variety of
offences relating to pimping, procuring, keeping a brothel, etc., are punishable.
Pimping embraces both actively controlling and passively “living on the
avails.” Moreover, the provisions are broad enough to catch the man sharing_
an apartment with a prostitute and the hotel owner or landlord who rents
facilities to prostitutes at excessive rents. Apart from those offences which
assume a heterosexual relationship, homosexual prostitution is governed by the
same provisions. .
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At the local level, the Code provisions are complemented by police
regulations which proscribe offensive modes of soliciting. Street prostitution
exists in Denmark and is most evident in Copenhagen and other major cities.
Window soliciting and large-scale brothels are practically unknown. Private
activity seems to revolve around small-scale massage parlours, escort services
and call girl operations. Visible sex clubs and saunas are rare. An increase in
the number of drug-addicted girls operating as street prostitutes has been noted
in the past 15 years, although the Copenhagen police feel the problem is now
contained. -

As indicated above, sections 199 and 233 are not now enforced. The
demise of the former is associated with an increase in unemployment and the
fact that social aid is considered a legal source of income. Street soliciting
rarely attracts police action, except where it is practised in unusual places. By
tradition, street soliciting in Denmark is confined to very small and well
defined areas of the cities and towns and there is rarely cause for interference.
The police do, of course, intervene when other forms of criminal activity occur.

Enforcement against those involved in the c¢ommercialization and
exploitation of prostitution has declined considerably since the early 1970s.
The average annual figure for convictions for all such offences is 25. The low
figure is explained in part by the abolition of the Copenhagan police vice squad
in 1971, and by a perceptible decrease in the incidence of exploitative pimping.
Although pimping was very prevalent in Denmark in the 1950s and 1960s,
prostitutes have become more independent in recent decades. The suggestion is
made that decreasing criminality in practice has reduced the need for pimps.
Where there is a relationship between a prostitute and a man who is sustained
by her, it is, in most cases, voluntary. It is thought that the majority of Danish
prostitutes are economically independent, even though they may live with and
sustain a husband or “fiancée”. It is also perceived that prostitution in
Denmark is becoming increasingly “deprofessionalized” in the sense that more
and more individuals are working part time.

Prostitution by minors is treated with greater concern, especially where
the young persen is under 15 or the practice is related to drug dependency.
Street level guidance clinics exist in affected neighbourhoods, and both public
and private agencies offer assistance. Notwithstanding these strategies, the
problem continues to exist and drug dependent juvenile prostitutes remain the
most miserable and visible reminder that more needs to be done.

At the level of public opinion, the women’s movement in Denmark, as in
other countries, has opened up debate on prostitution. However, unlike the
debate in Sweden and Norway in which most feminists seem to be in
agreement, there is a division of opinion in Denmark. Those who deplore |
prostitution by and large do not favour more repressive laws even for exploiters
or customers (the latter being seen as the victims of closed sexual attitudes),
but advocate vigorous social strategies and educational programs to combat
prostitution. .
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Ranged against them is a more radical group, including prostitutes, who
see prostitution as a legitimate occupation and entitled to legal and social
approval and protection like any other. The latter have organized pro-
prostitution groups to further the interests of prostitutes and to challenge the
view of anti-prostitution feminists. Despite two reports advocating the
liberalization of the prostitution laws, successive Danish governments have
eschewed amending or repealing the laws, preferring to minimize their impact
in practice.

4, The Netherlands

As in West Germany, there is a dual regime of criminal law proscription
and local regulation, although in Holland, it seems there has been significant
pressure for prostitution to be dealt with exclusively at the local level.®

Since 1911, the Dutch Penal Code has contained provisions which
penalize the procuring of minors (section 250), habitual or occupational
procuration (section 250(2)) and trafficking in women or minors of either sex
(section 250(3)). Recently the Dutch Minister of Justice announced his
intention to repeal section 250{2). There is also a provision which proscribes
“living on the avails” (section 423.2). The Minister of Justice has proposed
amending this section of the Code, narrowing it to catch only those pimps who
by force or threat of it induce prostitutes to share the profits of the business
with them.

Municipalities in Holland have the power to and do regulate commercial-
ized prostitution by zoning and licensing regulations. Moreover they use so-
called “police regulations” to prohibit the owners and tenants of premises from
allowing their property to be used for the purpose of prostitution. Interestingly,
in light of the Canadian experience with attempts to control prostitution at the
local level, these regulations have been upheld by the High Court, because they
have as their purpose the preservation of public order, an objective which is not
encompassed by the national criminal law.

Police regulations are also employed to prohibit loitering, standing or
sitting in or at a public place, and in some cities have been framed to penalize
customers as well. In many cities, however, certain streets or areas are
expressly exempted from the operation of the soliciting by-laws. In Amster-
dam, the Mayor has the power to issue a list of exempt streets. The High Court
has also upheld the constitutionality of the soliciting regulations.

In the area of health regulation, some local authorities provide special
clinics for prostitutes, but prostitutes are not obliged to use them.

Prostitution is reported to be fairly widespread in cities and towns in
Holland, although the Mayors indicate that the sex industry has not grown in
recent years. Male prostitution is most noticeable in the larger cities. It has
been noted by authoritative sources that pimping is less prevalent than it used
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to be. However, increases are reported in the number of prostitutes employed
by sex clubs and in the incidence of drug addiction.

On the enforcement side it seems that the authorities have effectively
given up prosecuting under the Penal Code, except in the case of the procuring
of minors. Enforcement is pressed more vigorously at the local level, although
on an admittediy seective Gasis. Tiic gdecaie &, agpecendy; e sh Tt
enforcement of bawdy house and street or window soliciting regulations outside
the exempted areas. Within the exempted areas, the police do not intrude even
in commercialized establishments, unless there is evidence of under-age
prostitution, prostitution by foreigners, other criminal activity, blatant
exhibitionism or expansionism. There is evidence, oo, of co-operation between
some city governments and the owners of sex clubs to improve the physical
condition of exempted areas.

Although prostitution has not been the subject of public opinion sampling
in Holland, the community seems to accept the current permissive policy of
selective control. There are, as one would expect, complaints from particular
communities of the adverse nuisance effects, especially from street and window
prostitution. However, municipalities are often willing to respond to complaints
by stiffening regulations or their enforcement, and even by offering financial
support to disturbed residents who wish to relocate. Rotterdam has been
attempting, to date without success, 1o relocate its “red light” area.

Women’s rights groups have also been active in Holland in recent years.

They have argued that high priority be given to the prevention of exploitative
and coercive forms of prostitution, and that prostitutes enjoy the same legal
P nasie) prasations siiarded 1o piber workers. Some feminist writers have
advocated the establishment of commercial sex businesses operated ' by
collectives of prostitutes. They, along with the Mayors of both Rotterdam and
Amsterdam, have pressed for the repeal of the adult procuring provision in the
Penal Code to allow for more local initiative. As indicated above, the
government seems to have taken up these proposals.

5. Sweden

Sweden handles prostitution as a matter of law exclusively through its
Penal Code. However, its ambit is confined 1o the exploitative elements of
prostitution. Sweden is, morcover, one of the few countries which have
attempted to deal with prostitution by other social mechanisms, in particular
by educational strategies.’

The criminal law in Sweden confines its attention in the area of
prostitution 10 procuring, living on the avails and the operation of bawdy
houses. Under chapter 6, section 7 of the Penal Code it is an offence habitually
for personal gain to encourage or exploit another’s immoral mode of life, or to
induce one under 21 years into such a life. The gravity of the crime and thus
the penaity (imprisonment) are increased if the exploitation is widespread or
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ruthless. “Immoral mode of life” typically embraces more or less occupational
fernale and male prostitution. The encouragement can take place in a variety of
contexts, including the operation of a brothel or supplying the prostitutes with
the names of clients. Exploitation covers the activities of pimps but also of the
landlords who charge exorbitant rents to prostitutes. A lesser penalty is exacted
under the same provision for encouraging temporary sexual relations between
others.

By virtue of chapter 16, sectjon 8 of the Code, a person who obtains or
attempts to obtain sexual services from an individual under 18 years is guilty of
the seduction of a youth.

The Real Property Code, chapter 12 section 42, provides that rent is
forfeited and the landlord is entitled to cancel the lease where rented premises
are being used for criminal activities. The drafters apparently considered that
this extended to premises used for prostitution. '

There are no provisions either in the Code or at the local level which
proscribe soliciting. According to the Committee on Prostitution set up by the
Swedish Parliament (Riksdag) which reported in 1981, prostitution has been
decreasing in Sweden in recent years, both on the streets and behind closed
doors. 1t is suggested that this decline reflects a general heightening of the
social conscience and debate on prostitution, and the more regular intervention
of social welfare authorities.

Despite this trend, prostitution is still 2 major social problem and a visible
one in the largest cities. A very small percentage of prostitutes in Sweden are
under 18 and homosexual prostitution is a relatively minor problem. At an
institutional level, massage parlours and sex clubs providing sexual services
exist in some of the major citics. However, with the enactment of a new and
restrictive law on live shows in 1982, the number of sex clubs has declined
significantly. It is reported that the majority of female prostitutes come from
difficult social backgrounds; for example, about 50% of street prostitutes have
criminal records. The proportion of drug users seems to vary greatly from
locality to locality.

The police enforce the law as effectively as they can, although the absence
of a soliciting offence may make the figures appear modest. For the period
1974-1982 convictions for procuring were approximately 30 per year.

At the level of social policy, steps have been taken, especially in
Stockholm and Malmo, by both public authorities and social workers to reduce
prostitution. After an extensive study by the Committee on Prostitution of
Parliament, the Swedish Government introduced legislation in 1981 which
included various measures to prevent prostitution.

A central principle of the legislation is that prostitution should not be
accepted as a social given and that efforts in many fields are needed to
counteract it. More particularly, the society should be able to offer the
necessary social and economic security to people to obviate the need to take up
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prostitution. Furthertmore, it is considered essential to provide open and
objective education about sexual matters both in school and later in life. It is
apparent, therefore, that the statute commits various authorities and
organizations to attempt to reduce the causes of and the need for prostitution.

The legislation which became effective in 1982 obliges the Swedish
government to fund research on methods of preventing prostitution, and on
ways and means of increasing the awareness of both potential customers and
young girls of the undesirability of encouraging or engaging in prostitution.”®

An even more recent statute has been introduced which attempts to
reform the law relating to prostitution.!'! The legislation takes up the
recommendations of the Committee on Sexual Offences, a parliamentary
committee on which the Swedish women’s movement is strongly represented.
In reviewing the penal provisions relating to prostitution, the committee took as
an underlying principle that the purpose of the law should be to penalize all
those who are involved in the commercialization of prostitution and the
exploitation of prostitutes.

The committee did not, however, advocate stricter laws against customers
on the basis that this would tend to drive prostitution underground, thus
hampering attempts to help those practising prostitution. The committee did
recommend extending liability for those promoting or exploiting another
person’s prostitution, by removing the requirement of habitual conduct, by
adding the offence of financial exploitation, and by penalizing enticing anyene,
of whatever age, into prostitution. The committee further recommended that a
landlord should be criminally liable for procuring if he allows another to
practise prostitution on premises which he owns. This is designed to allow for
the prosecution of the owners of brothels and sex clubs, in particular.
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Chapter 38

Conclusions

The drawing of any firm conclusions from this comparative survey has to
be approached with caution. The data are not drawn from the work of a single
researcher or research group, so there are differences in methodology which
may belie too many assertions about what seems to work and what does not.
Moreover, it is also important to be sensitive to the social and cultural
differences between countries reflected in different approaches to prostitution,
which may make generalizations difficuit.

That having been said, some tentative conclusions may be hazarded. In the
first place, it scems clear that law by itself enjoys no special claim to be a
solution to prostitution within society. Indeed, it seems that those countries, the
majority, which have ignored the importance of non-legal, social responses to
prostitution have experienced less success in controlling prostitution than those,
such as Sweden, Denmark and Holland, which have recognized the value of
social strategies in changing attitudes and responding to the human problems
associated with prostitution. There is at least the impression that while those
countries who use legal mechanisms, especially the criminal law, to deal with
prostitution merely chase an ever elusive and growing problem, the states in
which at least tentative steps have been taken to try to understand and deal
with the causes of prostitution as a social phenomenom, are making some
headway. At least they appear to be containing it. In the case of Sweden there
is evidence that the employment of social and educational strategies is actually
reducing the incidence of prostitution.

Secondly, the survey suggests that there is no necessary correlation
between the existence of harsh criminal law provisions and effective control of
prostitution. [t may be a truism that a legal regime is no better than the level
of will and ability to enforce it, but it is a truism which escapes many people
including some law enforcement authorities.

The United States which has overall the most draconian provisions on_
prostitution, with the possible exception of Queensland and Western Australia,
has a very uneven record when it comes to effective control of prostitution
through the criminal law. In the larger cities on the one hand, the application
of the criminal law in most instances is a “will o’the wisp” enterprise which
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achieves little more than harassment of the prostitutes. On the other hand, in
smaller centres, vigorous enforcement and thus effectiveness of the law seems
to have had its effect of ridding communities of at least the public manifesta-
tions of prostitution. This process is no doubt also assisted in the smaller
communities by other factors such as lack of anonymity, and non-legal social
pressures,

This variable pattern of enforcement and thus effectiveness of the law
seems to be replicated in France; England and Wales, Canada, New Zealand
and Australia all of which have emphasized criminal law proscriptions in
addressing prostitution.

Thirdly, there is little evidence that decriminalization necessarily results in
an increase in prostitution and related criminality. Although the informal
Canadian and legislated New South Wales experiences with street prostitution
point in that direction, it is not supported by the evidence from The Nether-
lands and Denmark where the figures for prostitution seem to be stable.

This difference in experience has to be put into context. Comparing the
rather piecemeal approach in Canada and New South Wales with the more
integrated and extensive decriminalization in the European countries suggests
that the impact of decriminalization depends on whether it is a random or
planned process. In particular it seems to make a considerable difference in
terms of results whether a move to decriminalization is balanced by the
replacement of the criminal law with some form of regulation. Despite the
romantic notion entertained in some quarters that all will be well with the
world of prostitution if only the criminal law is removed, the practical truth, it
seems, is that it will not. All of the opportunities for damage, abuse and
exploitation remain.

The study suggests that if prostitution is removed from the reach of the
criminal law, it will have to some extent to be regulated as any other business,
indeed as a particularly risky business, if there is any hope of neutralising the
inherent risks to the participant, and of obviating the concern, and indeed
harm, it causes to members of the public.

The survey suggests that in what is an imperfect world the most
satisfactory short term solution to the problem of prostitution has been
achieved in those countries in which, like Denmark, prostitution is operated as
a regulated business, or which like The Netherlands, mix selective application
of the criminal law with regulation of the trade in defined geographic locations.
Of particular note is the fact that in both countries there are reports that with
the removal of the threat of criminal prosecution from the prostifutes and
acceptance of the regulation of prostitution as a business, the influence of .
pimps, at least of the odious, exploitative variety has decreased. The reason:
prostitutes have found it possible to operate individually without the need of a
“protector” and in some instances to organize themselves on a small business
basis free from cornmercial exploitation by others.
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Although, with the notorious exception of Nevada, the regulatory
approach has not attracted significant attention or support in common Jaw
jurisdictions, it is worth noting that one Australian state, after considerable
discussion, has decided to permit the establishment of regulated brothels, in a
way which utilizes existing regulatory structures for land use and which is
designed to suit its demographic realities.

The survey, it must be said, does reveal that decriminalization and
regulation can present special problems which are as troubling as those which
obtain in criminal law regimes. Nothing in the research survey suggests that
either the West German or the Nevada regulatory approaches to prostitution
merit emulation. In the former, the combination of state approved prostitution
apartment blocks and the regimented registration of prostitutes for public
health purposes is unappealing. In Nevada there is ample evidence that the
“regulation” applied to the running of prostitution ranches at worst borders on
bondage and at best involves serious infringements of the civil liberties of those
working there. Furthermore, control is reposed at the local level, where the
opportunities for venality may be greatest.

The material in the survey suggests that any system of regulation which
might replace or coexist with criminal proscription requires both considerable
study and carefu] development. A move in this direction is only likely to be
both legitimate and successful if it reflects a genuine attempt to balance all of
the interests involved: that of the community in protecting itself from offensive
or intrusive conduct; that of the prostitutes and customers in having a safe and
healthy environment in which to conduct their liaisons; and that of the state in
preserving legality and public order.

Finally, it is clear from the survey that it is crucial to any planned and
reasoned approach to prostitution that both the political will and resources be
applied which will allow a combination of long term social engineering and
short term legal control mechanisms to work. So far, the only country of those
surveved which has given formal recognition to this reality and developed a
national commitment is Sweden.
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Section IV

Recommendations on Prostitution

Summary

Section IV contains the Committee’s recommendations on prostitution. In
Chapter 39, an analysis is made of the results of a National Population Study
on Pornography and Prostitution conducted for the Committee, as well as of
the various options suggested to the Committee in briefs and oral representa-

tions. Chapter 40 sets out the specific recommendations and the rationales of
the Committee.



Chapter 39

The Range and Character of Suggested
Options

During its hearings and through briefs and representations made to it, the
Committee heard and considered a wide range of views as to what should be
done about the phenomenon of prostitution in Canadian society. We think that
it is important to set out the various suggestions that were put to us and the
strengths and weaknesses of each as a prelude to elaborating our own
recommendations and the rationales for them.

1. The Lack of Consensus

It should be made clear at the outset that there is little evidence of a broad
social consensus in Canada on prostitution and what should be done abont it.
Whatever may have been the situation in the past, when a consensus may have
existed, in today’s pluralist climate opinion on the matter reflects the diversity
of social values and moral perception which we observe and hear around us.

The existence of a significant divergence of opinion is seen quite clearly in
the National Population Study on Pornography and Prostitution conducted for
the Committee during 1984 which involved a canvass of 2,018 Canadian men
and women over the age of 18." The results of the survey are questionable to
some extent in that respondents were required to answer multiple questions
without necessarily reflecting carefully on the consistency of their answers to
them. However, the figures do at least give the impression that opinion is close
to evenly divided on what, if anything, should be done about prostitution.

The figures from the survey show that Canadians by a two to one majority
(62% against 35%), consider the exchange of sexual services for money
unacceptable. Moreover, wide ratios are evident in relation to the perceived
harms flowing from prostitution: organized crime (60% to 11%); violence (59%
to 16%); venereal disease (69% to 20%); adverse effects on property values
(62% to 16%). The ratio diminishes, however, to 53% compared with 42%
where the sexual exchange is for something other than money. Moreover, when
asked whether they were offended by soliciting by a prostitute and by men
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looking for a prostitute, a more modest majority (52% to 42% and 56% to 36%
respectively) agreed that they found such conduct offensive.

When the figures relating to the acceptability of certain types of
prostitution activities and suggestions as to what role the state should play in
dealing with prostitution are considered, the lack of a consensus is accentuated.
Although only 11% as opposed to 84% found street prostitution acceptable, and
28% as opposed to 67% considered designated “red light” areas acceptable, the
ratio shrank to 38% to 55% in the-case of brothels, to 45% to 52% in the case of
“prostitution in private”, and 43% to 52% in the case of escort and call girl
services.

The figures relating to strategies reveal that 62% as compared with 29% of
the respondents favour toughening the law against prostitutes, and 71% to 6%
giving increased power to the police to control prostitution. However, as many
as 40% as opposed to 47% said that they favoured decriminalization of
prostitution-related activities, and significant numbers favoured the use of
various regulatory expedients to control prostitution, for example zoning
(61%), and licensing prostitutes (63%). A majority felt that the government
should increase social service funding (59% to 33%), and improve social
services initiatives in this field (57% to 36%). Despite general support for the
adoption of social and one or more legal strategies, a large majority of
Canadians evince pessimism over the likelihood of any expedients making a
difference. Indeed 92% as compared with 5% felt that prostitution will always
exist, no matter what is done to combat it.

These figures suggest that Canadians, by a large margin, consider
prostitution to be an unfortunate and undesirable social fact. Moreover, a
sizeable majority see it as socially harmful. However, they see it as a social
given, and are not sanguine that any expedient to remove it will be successful.
Perhaps not surprisingly they are seriously divided and confused when it comes
to devising legal strategies to deal with it. Somewhat less doubt is evinced in
relation to the desirability of developing social strategies to respond to it.

2. The Briefs and Representations

The briefs and representations which we received fall basically into four
categories. First of all, there are those who feel that the way to deal with
prostitution is to increase the rigour of the criminal law. The second view,
which represents the opposite end of the spectrum, is that prostitution-related
activities should, as far as possible, be decriminalized; that is, removed from
the embrace of the criminal law, unless they involve other forms of criminal
conduct. The third view is that the social reality of prostitution should be
recognized and that it should be legalized and subjected to a regulatory form of
control. As might be anticipated, there were variations within each of these
groupings. Furthermore, there was in some instances overlapping at the edges.
In one instance, there was a conscious blending of the criminalization and
decriminalization options which fepresents an additional category.
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2.1 Further Criminalization

The view that the criminal law should be stiffened to deal with prostitu-
tion varied in both extent and intensity. The most extreme position which was
espoused by a very small proportion of those making submissions, mainly
representatives of fundamentalist Protestant churches, was that both the act of
prostitution and the status of a person as a prostitute should be attacked by the
criminal law. This line of thinking depends upon the conviction that the
criminal law is a direct and necessary reflection of Christian, or more correctly,
Christian Old Testament morality, and that the criminal law must be used as
an instrument for restoration of traditional and timeless religious and moral
values. The acts of prostitution and being a prostitute are sins against God and
therefore crimes against the society.

Although in theory this view has the advantage of removing the present
uncertainties in the law and substituting clear and unyielding precepts, it
represents a narrow and unforgiving view of both society and human nature.
There is no place within it for differences in social and moral opinicn and
practice which clearly exist in our society, nor for compassion, unless it is tied
to a conscious decision on the part of the sinner and wrongdoer to repent. It
clearly disregards the right of every individual in Canadian society to be
treated with concern for his or her human dignity. Effective enforcement would
require the establishment of an extensive and intrusive apparatus of morals
police, and thus constant infringements of civil liberties. The failure to set up
such an enforcement apparatus would reduce the law to purely symbolic status,
While such a statement enshrined in law might provide some solace to those of
stern faith who have this rigid view of the world, it would have no relationship
to mainstream opinion in the country, and be of no practical value whatever,

Rather more pragmatic reasons exist for the argument, which emanated
from a number of sources, that the existing law should be stiffened to make it
possible for the police to control street prostitution more effectively and to
allow them to secure convictions more easily. This view proceeds from a stated
position that, however irksome prostitution in general may be, there is no
reason for the law to intrude unless it becomes publicly offensive and harms
other citizens. Accordingly, the concern with the law is not what takes piace in
private, but the public manifestations of prostitution.

This view had two variants, In the first place there were a small number of
individuals who live in residential areas affected by street prostitution,
especially Vancouver, who felt that the only satisfactory solution to the
problem was a return to the “Vag. C.” provision of the Criminal Code repealed
in 1972. This, it will be remembered, allowed the police to arrest and charge
women as streetwalkers unable to give a good account of themselves. Although .
this view was openly espoused by very few presenters, the Committee had at
least the impression from some of the comments made by police authorities,
and a certain nostalgia for the “good old days”, that a return to “Vag. C”, or
the introduction of a special loitering offence, would meet with the approval of
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certain segments of the law enforcement community. This view reflects the
concern that they should have the least complicated and most effective means
of responding to street prostitution.

The second strain of opinion which was widely espoused by the police
(representing the official position of the Association of Chiefs of Police}, the
Mayors and Councils, community and commercial groups and individuals in
Vancouver, Toronto, Montréal, Halifax, Niagara Falls and other major cities
with residential or commercial areas adversely affected by street prostitution,
favoured the adoption of the series of recommendations made by the House of
Commons Standing Committee on Justice and Legal Affairs in its 1983 report
on street prostitution.? Particular emphasis was placed, in these representa-
tions, on the addition of a new offence of offering or accepting an offer to
engage in prostitution, the application of the law to both prostitute and
customer, and the redefinition of “public place” to embrace a motor vehicle in
a public place. These changes are seen as necessary to repair the damage done
by the Supreme Court of Canada in interpreting section 195.1 as requiring
pressing and persistent conduct on the part of the prostitute.

An interesting variant of this approach was that proposed by the brief
submitted by the Canadian Advisory Council on the Status of Women which
recommended that the new offence recommended by the Standing Committee
on Justice and Legal Affairs apply to all solicitations in public places for
whatever purpose, rather than being confined to these for prostitution.

There is little doubt that the espousal of either of these two expedients
would improve the record of the police in controlling the street prostitution
situation, A “Vag. C” or loitering provision would enable them to *‘clean up”
any area where their own priorities or complaints from the public demand it.
However, the price to be paid would be reversion to a status offence, in that
mere suspicion of being a prostitute in a public place would be sufficient to
warrant both charge and conviction. There is nothing to suggest that this would
be any more acceptable in our society today than it was in 1972 when the
former provision was repealed.’ Unless there is a move to criminalize
prostitution itself, it is difficult to see how it is possible to justify criminalizing
the mere fact or suspicion of someone being a prostitute. Moreover, this type of
provision is open to the objection that it is quite possible that perfectly innocent
parties, for example individuals waiting for their friends in public places, will
be caught by it.

The second suggestion is less objectionable in the sense that it requires
some evidence of an attempt to enter an agreement to provide or be provided
with prostitution services. Moreover, in theory it removes the double standard
which has been inherent in the traditional substance of the law. There are,
however, difficulties with it. In the first place, its success will depend upon the
use by the police of undercover techniques, as they have to have evidence of at
least an offer made or accepted, something which it may be difficult and costly
to divine by listening devices. There are objections in principle to a system
which encourages self-incrimination, especially in an area of activity which is
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by and large relatively insignificant in its criminality. Secondly, there is the
associated reality that the manpower imbalance in police forces between male
and female officers is such that it is generally much easier, not to mention
more acceptable, for the police to use male, i.e., customer, than female, i.e.,
prostitute, decoys. Accordingly, while the substance of the law would make no
distinction between prostitute and client, there would be a distinct differential
in terms of enforcement impact. Thirdly, both this and the previous view fail to
recognize the general realities of enforcement of this type of morals provision.
The fact that typically police forces are not provided with the resources to
enforce prostitution-related offences on other than a random basis and have
more important ongoing priorities, suggests that the only consequence of the
inclusion of tougher offences in the Criminal Code would be to shift the
location of the problem rather than to cure it. There is little evidence to suggest
that in the days when Vag. C held sway it did any more than to confine street
prostitution to those areas where no one would object, or if they did, the
objections were not taken seriously. Nothing which the Committee heard or
has read suggests that with tougher law of the type recommended, the street
prostitution problem will be solved. The most that can be claimed is that it
might be better controlled by these strategies.

Although the recommendation of the Canadian Advisory Council on the
Status of Women represents a valiant attempt to give the new offence Jess of a
discriminatory flavour, it is unlikely that it would be used in practice for
anything else than street prostitution. If that is a correct assumption, the type
of provision recommended would be open to all the objections which can be
levelled against the narrower formulation.

2.2 Decriminahization

The view that, as far as possible, prostitution-related activities should be
removed from the reach of the criminal law, was espoused by a majority of
womens’ group which took a position on prostitution. They included individual
prostitutes, gay rights organizations, groups of and individual social workers,
some mainline church groups, civil liberties organizations and a minority of
municipal politicians, the most notable being the Mayor of Ottawa, Her
Honour Marion Dewar.

Although there were some differences in detail, the representations by
these interests advocated the removal of street soliciting from the Criminal
Code; the repeal of the common bawdy house provisions, or at least their
loosening to allow small numbers of prostitutes to work out of their residences;
and the use of other Criminal Code provisions supplemented by provincial .
legislation and municipal by-laws, to deal with the nuisances surrounding and
associated with street prostitution. In some briefs, too. it was made clear that
pimps and procurers should be pursued by-law enforcement authorities with
greater purpose.
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This view proceeds from the strongly held position that prostitutes are
essentially victims of a sexist society who live in a legal twilight zone in which
their status is at best uncertain, who are subject to viclence from those who use
their services or otherwise prey on them, and who are harassed by law
enforcement authorities, The observation is made that the law in its present
state has not solved the prostitution problem, but rather exacerbated it.
Although not condoning prostitution as a way of life, proponents of this view
consider that for those adult prostitutes who wish to pursue this lifestyle, they
should be able to do so in a way which is consonant with their right to dignity
and freedom from exploitation. Moreover, they feel that the removal of legal
impediments would provide an opportunity to address the far more important
objective of removing the causes of prostitution and providing support systems
for both active and reformed prostitutes.

It is difficult to disagree with the critique by those who espouse this view
of both the substance and application of the present law and the abject failure
of Canadian society to deal imaginatively and humanely with prostitution.
There may, however, be problems with the notion that, by sweeping away the
provisions in the Code specifically relating to prostitution and applying other
law, both federal and provincial, adequate control mechanisms wili continue to
¢xist. Given the record of both law enforcement authorities and the courts on
the applicability of more general Criminal Code provisions to prostitution-
related problems, there is not too much room for optimism that this complex of
provisions will be any more effective than the present law. This would be cold
comfort to those who live and work in areas which are adversely affected by
street prostitution. The relevant sections could, of course, be amended to focus
more clearly on the special context of prostitution activity, but that would
hardly amount to a purging of prostitution-related offences from the Code. We
would merely be substituting one set of prostitution-related offences for
another. Similar concerns exist in the case of provincial legislation and
municipal by-laws, with the additional complication that the courts, especially
the Supreme Court of Canada, have made it clear that any attempt by the
provinces or municipalities to enact “criminal law” in this area will be struck
down.!

There may also be problems with the contention that all that needs to be
done is to decriminalize without any concern for the further issue of whether
other legal strategies might be needed to control or regulate it. While
legitimate concern can be evoked for the lot of prostitutes, it does not
necessarily follow that they should enjoy some special immunity from the law
which applies to the rest of the population. Although the proponents of this
view have great concerns about substituting regulation for proscription, it is
difficult to see how some degree of reguiation could be avoided, especially
where the result of decriminalization would be the creation of possibilities for
commercialization of prostitution. There are strong arguments to be made for-
not only the application of existing legislation and regulations to such
establishments, for example labour standards, public health, business licensing
and zoning requirements, but also for special provisions which address the
special risks inherent in the activity of prostitution.
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2.3 Legalization (or Regulation)

The third option put before us was that prostitution should be recognized
as a social fact, and that, rather than blinding ourselves to this reality and
utilizing totally discredited mechanisms of the criminal law to deal with it, we
should legalize and regulate it. This line of thinking which was espoused by and
large by individual presenters including a minority of municipal politicians, and
one residents’ group from Vancouver, was not attended by any common view as
to how legalization and regulation might best be achieved. The various
suggestions included government licensed brothels; the establishment, by
zoning, of “red light” districts; the more indirect expedient of the dispersed
location of both street prostitution and common bawdy houses by zoning; the
licensing of prostitutes, including those working the streets, and the compulsory
medical examination of prostitutes.

Among the advantages seen in this approach were the relative ease of
enforcement; the acceptance of prostitution as a business and an improved self
image of prostitutes operating such enterprises; an attendant reduction of
reliance on pimps and other exploiters; the better maintenance of public health,
and increased revenue to municipal government from licence fees.

As should already be apparent from the discussion of provincial and
muricipal control and regulation of prostitution in Part III, Section II, Chapter
31, certain elements of prostitution as a business are already subject to
regulation in some parts of Canada, although this is typically not admitted. All
of the suggestions received by the Committee advocating legalization favour
the extension of the regulatory approach with more openess as to its purpose.
Although the approach has some attractions at an intellectual level, there are
both moral and practical difficulties with it. The first objection is that this view
assumes that prostitution will always exist. For those who see it as a
manifestation of a sexist society, that is definitely not an acceptable option,
particularly when it results in the establishment of a legal regime which will
reinforce sexist values.

Secondly, there is strong sentiment in some quarters that either
government-run or even government-licensed prostitution establishments puts
the state into the role of endorser of the activity or even that of pimp. While it
may be questioned how far the state commits itself to active approval of an
activity by merely licensing it in order to control it, the sentiment mentioned
will not be easily quieted without a well developed argument as to why this
approach is especially desirable. A third concern flows from the record of the
one developed system of licensed prostitution in North America, that in
Nevada.* The evidence suggests that the prostitution ranches in that State
operate with little concern for the civil liberties of the prostitutes, and that
venality exists in the administration of the system. Unless Canada was to erect -
a national system of regulation similar to that relating to gun control and
gambling, regulation would be in the hands of the provinces and municipalities,
Doubt is voiced in particular over whether municipalities will be able or willing
to operate regulatory regimes with the necessary degree of commitment, the
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requisite resources and an adequate blend of humaneness and propriety.
Concern is also expressed about the ability and resolve of municipal
government to keep out undesirable clements from control of the business.
There is the further worry that, if regulation were to be left to the municipali-
ties, an uneven pattern of control and license would emerge, which could turn
some communities into veritable “sex havens”. Given interest and commitment
at the provincial level and necessary resolve to make regulation work, these
problems would not necessarily be insurmountable. However, in a decentral-
ized system of government such as ours they need to be carefully weighed.

The legitimate concern about potential infringement of the civil liberties
of prostitutes is accentuated in the case of the suggestion that compulsory
medical examination should be applied to prostitutes as part of a system of
regulation. There is certainly evidence from jurisdictions in which such regimes
have operated that prostitutes have been and certainly feel victimized.
Moreover, the suggestion is based on the questionable assumption that
prostitutes are a high risk group in terms of communicating sexually
transmitted diseases.

2.4 A Combination of Further Criminalization and
Decriminalization

Finally, the Committee heard and considered an interesting fourth option
which blended the toughening of the criminal law and the decriminalization
option. In its most developed form, as articulated by Professor Connie
Backhouse and a group of women law students at the University of Western
Ontario, the argument is that prostitution should not be treated as a social
given in Canada and that the law should address its root cause, the apparent
need on the part of men to satisfy their particular sexual urges and proclivities
through the availability of a special class of women ready to respond for
money. It is this male behaviour which creates the need for prostitutes and
furnishes the conditions in which other males are able to exploit them, in
particular the procurers and pimps. The proponents of this view went on to
suggest that we should not, as a society, continue to countenance such
exploitative demand and behaviour, and the law should be invoked to penalize
firmly and consistently both the consumers of and traders in women’s sexual
services. In concrete terms this means making it an offence to purchase or offer
to purchase the services of a street prostitute, to stiffen the penalties for
operating a bawdy house, and living on the avails, and to remove the
corroboration and time limitation requirements from the procuring offences.
At the same time, the victims of the aberrational behaviour of males, the
prostitutes, should be recognized as such and the proscriptions against them
removed from the Code.

The underlying motivation of this approach is one with which we can
empathize. However, there is a fundamental question which may be raised, and
this is whether the law is likely to provide the instrument for social change
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which the advocates of this view desire. It may be argued that it is social
strategies such as education and other forms of non-coercive socialization
which are the most likely to succeed, and that law can at best play an ancillary
role in changing attitudes and behaviour. This approach also depends on
acceptance of the thesis that prostitutes really have no desire to engage in this
sort of life, and that, even if they do, they should be protected from their own
rash choices. It is at least arguable that the presumption should be that an
adult person has the responsiblity for making decisions about lifestyle and
career and should not be shielded from that responsibility and its consequences
unless he or she is being grossly exploited.

In the detailed form in which the proposal is put, there are some
inconsistencies of purpose. If the law is to be used as a major strategy for
rooting out this form of sexism, it is strange that the legal responsibility of
customers should be limited to those who choose to use the services of street
prostitutes. There is, indeed, every reason, in principle, why it should also run
to those who use the services of prostitutes in private. The problem here is, of
course, the one raised above, that society would need a repressive form of
morals police to enforce such a broadly based proscription. However, without it
the notion that the law has a significant role to play in reducing the demand for
prostitution loses a good deal of credibility. It was suggested to the Committee
in reply to a question along these lines that by using the law to move
prostitution off the streets the securing of such services would be made that
much more expensive, which would provide a disincentive to potential male
customers. To what extent the “sins of the flesh” are amenable to such
reasonable cost/benefit analysis is difficult to determine without the sort of
research which would relate the model to the demand for and provision of
sexual services with Canada.¢

It is not beyond the bounds of possibility, too, that a Criminal Code
provision which distinguished between the buyers and sellers of sexual services
would be open to Charter challenge under the equality provisions in section 15.
To counter the challenge a very convincing argument would have to be made
that the relationship between customer and prostitute is so unequal and the
prostitute so generally disadvantaged that special protection is warranted.

The Committee has weighed each of these suggested options carefully.
Moreover, it has found opinions in most of them with which it can identify. In
fashioning its own recommendations, it has been influenced in some respects by
the specific suggestions of groups and individuals, in others by the process and
substance of the reasoning contained therein, and in yet others, by both,

2.5 Social Strategies

In addition to the range of legal options set before us, a number of groups
and individual presenters were very helpful in suggesting various social
strategies which should be adopted to deal with prostitution. Indeed, in some
cases, the point was made that we should be looking to non-legal strategies and
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mechanisms to deal with the problem, rather than the blunt instrument of the
law. The briefs and presentations which dwelt on these issues came from
individuals and groups of social workers; women's groups and individual
women; male organizations against the exploitation of women; some mainline
church organizations, and several politicians.

The suggestions which were seen as complementary included:

1. Raising public awareness of the incidence of social abuse of and incest
with childrenr in Canadian society.

2. Improving not only the enforcement of the law against but also the
treatment opportunities for those engaging in sexual abuse and incest.

3, Introducing or improving programs of social and sex education, with
emphasis on responsible approaches to sexuality.

4. Applying greater funds and energy to institutions and programs for
runaway youths engaged in prostitution, in particular drop-in-centres,
hostels, work and recreation programs and the employment of greater
numbers of street workers.

S. Dedicating funding to the development of havens and halfway houses for
adult prostitutes and their assimilation back into the community.

6. Conducting more extensive research into prostitution as a sacial
phenomenon.

These recommendations reflect a deep and well placed concern to view
prostitution as a problem which can only be addressed satisfactorily as one
which typically has its roots in chiidhood sexual and socialization experiences.
The report of the Committee on Sexual Offences against Children and Youths
(Badgley Committee), the studies commissioned by the Department of Justice
for the Committee and presentations by social workers and agencies all suggest
that for many prostitutes, the introduction of the trade came during the
teenage years. The message is clear that any set of strategies which are
directed solely at adult prostitutes will fail.

The Committee has found all of these suggestions useful in formulating its
own view of prostitution as a social problem, and in developing its recommen-
dations.
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Footnotes

Peat, Marwick & Partners, 4 Natfonal Popuiation Study of Prostitution and Pornography
W.P.P.P.#6.

See Part 111, Section II, Chap. 34,

The Criminal Code Amendment 4ct, 8.C, 1972,¢. 13,5 12.
R.v. Westendorp (1983) 2 C.C.C. (3d) 330 (S.C.C.).

See Part lil, Section [, Chap. 32.

For an article which suggests that the use of the law to increase the costs of doing prostitution
business does result in a decrease in demand, see M. Fish, “Deterring Sex Sales to International
Tourists: A Case Study of Thailand, South Korea, and the Philippines”, (1984) 8 fnr. Journ.
Comp. and Applied Crim. Justice 175, There may be difficulties, however, in extrapolating from
the specific context of tourist demand to the broader range of domestic demand for prostitutes.
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Chapter 40

The Committee’s Recommendations on
Prostitution

1. Introduction

As a result of its hearings, the research commissioned by the Department
of Justice for the Committee and our own research, the Committee has
concluded that an overall strategy to deal with prostitution should emphasize
both legal and social reform.

The reasons for the existence of prostitution and its continuation are
clearly complex and difficult to determine. Further, the reasons which might
account for the phenomenon in one society do not necessarily account for its
presence in another. Nor is prostitution viewed with the same mix of
inevitability, dislike and acceptance that is characteristic of the Canadian
response to the situation.

Within Canadian society, prostitution is seen not just as a social
phenomenon but as a social problem. That is, it is an issue to which we should
direct our attention and resources in order to effect some change in the current
situation. As a society we view prostitution from this perspective because of our
religious and philosophical beliefs about human nature and sexual relations in
particular, and because our legal, economic and social systems have resulted in
prostitution being carried out in a certain way.

While religious and philosophical consideration lead to a questioning of
whether prostitution should or must disappear from our society, or whether we
should and must assume that the selling of sexual services will always be with
us, it is evident that the current ways in which prostitution is carried out are
problematic from virtually everyone’s point of view. We need, therefore, to look
at our society to determine whether we can bring about changes which would
at least eliminate the most harmful aspects of the current situation.

Th_e analysis of the legal system and its effect on prostitution practises has
been the focus of our attention, but we know that prostitution cannot be
addressed solely through the law. It is apparent from all the information we
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have considered that the current practise of prostitution in Canada is also
related to three interdependent factors: (a) the pervasiveness of sexism in
Canadian society; (b) our partial recognition of the complexities of sexuality
and sexual preference; and (c) the failure to develop educational and social
programs to assist young Canadians in dealing with problems of sexism,
sexuality and sexual identity in a responsible, confident way. These are
conditions which are much more likely to be susceptible to long range social
planning than to transitory legal expedients,

2. The Economic and Social Responses to Prostitution

Conscious attempts have been made by the federal, provincial and
territorial governments to work towards economic and social equality between
the sexes, and some of these efforts have borne results. Still, however, the right
of women to equal participation and treatment, in all aspects of our society, has
yet to be fully realized.

While, as we have suggested earlier, the causes of female prostitution are
complex, it is true that economic disadvantage is one of the elements, whether
it be in the home and family background of the individual prostitute, in her
own living experience or in both. It seems to us that until Canadian society
comes to terms with the causes of economic disparity between men and women,
then the likelihood that a proportion of women will seek to support themselves
and their families through prostitution will continue to exist.

Although economic factors are perhaps more significant in producing
female prostitution, they also play a role in male prostitution. Here the
economic roots of prostitution are related in part to the problems which
disaffected youth may have in surviving in a highly competitive labour market,
and in part to the discrimination in employment that some gays, and gay males
in particular appear to encounter. The latter problem is accentuated in the case
of transsexual individuals who may find themselves virtually unemployable.

Eradicating economic disparity and discrimination in employment will, we
realize, take a long time. Nonetheless, we are confident in asserting that one of
the reasons, and perhaps the major reason, that women and young people
prostitute themselves is economic. To the extent that women have equal
opportunity to participate in the economic system then the decision to become
a prostitute will not be made because that seems to be the only possible option.
Equality in employment cannot and will not be achieved in isolation from other
advancements in women's status. Similarly it is our belief that improvements in
women’s status will signal an acceptance of a greater commitment to equality
in our society, that will affect all minority groups and will assist in their full
participation in Canadian society, again decreasing the likelihood of
prostitution being seen as the only viable career.
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Recommendation 50

The government of Canada in conjunction with the governments of the
provinces and territories should strengthen both their moral and financial
commitment to removing the economic and social inequalities between men
and women and discrimination on the basis of sexnal preference.

The Committee also believes that adequate social programs must be
available to support and assist women and young people in need. The present
economic climate is conducive to cuts in social services and programs. To the
extent that such cuts are made, we believe that more women and young peopie
will see their only means of livelihood being in prostitution. Equally, if social
programs are cut the opportunities for prostitutes to move out of the business
will be lessened.

Recommendation 51

The government of Canada in conjunction with the governments of the
provinces and territories should ensure that there are adeguate social
progeams to assist women and young people in need.

Typically, sex and sexuality in our society have been considered matters
outside the legitimate focus of social discourse. It seems to have been assumed
that, by a process of osmosis, male and female will develop an understanding of
their sexual roles, be able to cope with their sexual feelings and understand
how to interact sexually. Not surprisingly, sexual information and self-
perception have often come through a variety of extrafamilial and non-
professional sources, and in particular, through the strange brew of fact and
fiction served up by peers. Accordingly, the deep-seated views that males are
naturally aggressive and need to have their sexual appetites satisfied, while
females are passive, dutiful and sexually submissive, tend to be projected from
one generation to another. We may have hoped that the so-called “sexual
revolution” of the 1960’s was going to change all of this, and it may be that for
some women it has produced release from the sexual subservience of the past.
However, in retrospect, it appears as if one of the major consequences of this
movement towards sexual liberation may just have been to cause some men to
insist on publicizing and glorifying their stereotyped dominance in sexual
matters. The liberation of women, in this context, is all too frequently the
fréedom to be a Playboy bunny or other sex object.

The corollary to the dominance of men, of course, is the subordination of
women. The acceptance that women are subordinate and unequal has a lot to
do with prostitution: its acceptance as an enduring social phenomenon rests on
our acceptance of the notion that women exist, in part, to answer men's sexual
needs. Until Canadian society recognizes the seriousness of these wrong
perceptions, and the immense personal and social harm which they cause, any
chance of creating a social atmosphere which does not, in effect, promote
prostitution is slight.

Recently another aspect of our awkwardness with sexuality has manifested
itself. We do not seem to have dealt confidently or generously with persons who
find that they are homosexual in their orientation. It is hardly surprising that
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we find an increasing number of males particularly juvenile males, prostituting
themselves as a means of exploring and confirming their sexual identity.

Any discussion of the roots of prostitution in the distorted notions of
sexuality which exist in our society would be incomplete without mention of the
sexual background and experiences of those males who use the services of
prostitutes or who exploit them financially and emotionally. As we stated
carlier, the Department of Justice research studies reveal precious little about
the motivations of customers, procurers and pimps. Nor is there very extensive
research literature at all on these players in the game. What research there is
suggests that some of these people at least have themselves been victims of
sexual abuse or repression which has manifested itself in aberrant and abusive
behaviour to women. Others do not appear to have had such experiences but
use the services of prostitutes for expedient reasons, which include the desire to
have sexual relations which are impersonal and carry no responsibility.

Significant changes in sexual attitudes and practices within a society
depend upon both education and other forms of socialization. Clearly, the
dividends of such programs are not immediately realized and will take time to
have perceptible beneficial impact. However, the Committee feels very strongly
that we should make a start now. Our hearings revealed a need for educational
programs in Canada specially geared to deal with sexuality in a responsible and
sensitive way. We understand that this vacuum is not always attributable to
educators. The parents in a community must be responsive to the idea of such
programs if they are to be successful, and some parents have serious
reservations about the programs in general or a particular program.

It is our belief that governments, federal, provincial and territorial have to
take the lead in this area, by funding a significant national program of research
into sex and sexuality, and education about these issues which would attract
leading experts from both Canada and abroad, and specific pilot projects for
use and testing across the country. In particular, it is important, as the Badgley
Committee Report points out, that particular attention be directed towards
educational programs on sexual abuse and the risks inherent in prostitution.
We believe that with the necessary commitment at the governmental level,
supplemented by private support, especially from foundations, we can make
great progress towards engendering more responsible and mutually caring
attitudes towards sex and sexuality among young Canadians.' We think it
particularly suggestive that the Swedish Government and Parliament have
committed that nation in recent years to an ambitious program of this sort.?

Recommendation 52

The government of Canada, in co-operation with the provinces and
territories, should provide financial support for both research into and the
implementation of sensitive and relevant educational programs on human
sexuality for use in the country’s schools; in particular the governments
should jointly fund a National Centre and Program in Sexuality and Life
Education to bring together the leading scholars and clinicians in the field to
conduct research and formulate program and pedagogical models.
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Although the Committee is convinced that long term strategies of the type
outlined above are absolutely necessary if, as a nation, we are to begin to
remove the causes of prostitution, we also think it highly unlikely that
significant results are going to be achieved overnight. Progress will be slow and
will demand great patience. In the meantime, prostitution will continue, This
means that society will be faced with the question of what to do about those
who for one reason or another have been drawn into this life and remain in it,
as well as those who have tried it but have decided to leave it. We are also
inclined to believe that even with new and more mutually respectful attitudes
towards sexuality, there will be some for whom sex will continue to be an
impersonal experience for one reason or another, and who will want to
purchase or sell it.

Given the likely continuance of prostitution as a social phenomenon, it is
vitally important that consideration be directed to the welfare of those who are
or have been involved in this life. The research done for the Committee on
prostitution in Canada indicates that: (a) there are all too few social agencies
and programs which meet the special needs of active or reformed prostitutes;
and, (b) even where they do exist, they are viewed with some suspicion by the
prostitutes. That the latter is not a necessary concomitant of such initiatives is
shown by the relative success of the support provided to male homosexual
prostitutes by gay groups, and of some programs for reformed prostitutes.

There is no doubt that there are serious difficuities in developing bonds
with active prostitutes. They may be closely controlled by pimps who do not
want to have third parties intrude, or, they may want to steer clear of any
group or individual who they feel will be judgmental. In the light of these
probilems, it is important that programs which are developed are voluntary and
staffed by people sensitive to the realities of the street scene and who will
respond to need, rather than intruding. We hope that former prostitutes will be
invited to help in such programs in order to play a very useful role in
counselling clients and advising feliow agency workers. We are inclined to
believe that, because there is need for flexibility in approach, there is room for
initiatives by both public and private agencies, and that public funding should
be directed to both. With the necessary incentives and adherence to standards,
there are likely to be positive consequences which flow from private community
initiative for and committment to programs of this type. Apart from the
obvious benefits of community involvement in local problem -solving, it is
entirely possible that private organizations will be particularly imaginative in
programing. Moreover, if they can establish both a good service reputation and
a firm funding base in the private sector, they may find it casier to avoid the
vagaries of government fiscal policies. It is, however, important that, whatever
the agency, the approach be supportive without being judgmental, avoiding at
all costs the view that. their major objective is reform or (worse still)
repentance, This is a field in which misplaced moral fervour or even unthinking .
condescension can be extremely counterproductive.

Recommendation 53

The government of Canada in conjunction with the governments of the
provinces and territories should undertake the direct funding or indirect
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financial support of cemmunity groups involved in the care and welfare of
both practising and reformed prostitutes, so that adequate social, health,
employment, educational and counselling services are available to them.

As we have indicated earlier in this report, given the time frame and
resources with which we were working, it was not possible for us to commission
and sustain the sort of research which would allow a complete picture of
prostitution as a social phenomenon. We think that we have discovered enough
about it to make the recommendations above, and a series of recommendations
for reform of the law, We feel strongly that governments at the federal,
provincial and territorial level need to collaborate closely in commissioning
further research on prostitution, as a means of progressively informing
attempts to remove the economic and social conditions which contribute to
prostitution, and to deal with its adverse impact on those who are engaged in it.
In particular we think that further research needs to be done on the character
and motivations of customers, pimps and other male parties to prostitution; on
the careers of prostitutes, including their introduction to the trade and tenure
in it; on the working conditions of the complete range of prostitutes, including
street prostitutes, call-girls, and operatives in escort services and massage
parlours; and on the more pervasive problem of sexual abuse.

Recommendation 54

The government of Canada in co-operation with the governments of the
provinces and territories should commission further research on prostitution
as a means of informing attempts to address it as a social phenomenon, and
to deal effectively with its adverse impact on those who are or who have been
involved in .

3. Legal Responses to Prostitution

Although the Committee is convinced that the conditions in which
prostitution thrives can only be satisfactorily addressed in the long run by well
conceived and well-executed social strategies, it is also of the view that law has
a role to play in dealing with it. There is no reason, in our opinion, for
insulating the activity of prostitution from the law. To do so would be to attach
a special immunity to it which would have no justification whatever, and in
particular, would ignore the very real harms, conflicts and opportunities for
exploitation which are associated with it.

The assertion that the law should have reference to prostitution does not
dispose of the question of how the law should relate to this form of conduct. In
our legal tradition it has been the criminal law which has been the dominant
vehicle for dealing with it. It is only incidentally that prostitution has fallen
within the ambit of administrative reguiation. We have thought it important to
set out our views about the ways in which the law should apply to prostitution,
prior to articulating our specific recommendations.
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We believe very strongly that the present law relating to prostitution is
unsatisfactory for a number of reasons, some of which relate to philosophy and
others to more pragmatic considerations. As so often happens with the
development of criminal law, the present Criminal Code provisions reflect a
number of underlying policies introduced at different times which do not sit
well with each other. Moreover, it is clear that there has been a significant
divergence between the potential of a particular provision for affecting
behaviour and promoting effective enforcement and its record in practice.

We pointed to the two rather incongruous motivations for the criminal law
relating to prostitution in Chapter 29: on the one hand, the view that
prostitution as a social problem is the product of loose morals amongst women,
and on the other, that women must be protected from immoral and devious
males. In practical terms, this has resulted in prostitutes taking special legal
responsibility for the adverse social consequences of the liaisons they form, and
women in general being considered incapable of protecting themselves from
“the blandishment of cads and rogues” with secret sexual agendas. As a
consequence, women are treated as “whores” or “madonnas” depending on
male assessments of their relative worth, without any recognition of their views
or feelings, let alone of the problems which give rise to prostitution. Apart
altogether from whether this part of the criminal law has any rhyme or reason
to it, it reflects a sexist view of women.

The view that women are the more culpable parties in the relationship
with customers dies hard. Although, as we have pointed out in the analysis of
the present law, the repeal of the “Vag. C” provision from the Code removed
the most glaring aspect of the double standard, vestiges of it remain. Mention
has been made in Chapter 29 of the uncertainty which prevails as to whether
section 195.1 extends to both customers and prostitutes, as a result of
conflicting appeal decisions in Ontario and British Columbia.’ Leaving that
issue aside, it is clear that enforcement practices, whether in relation to
prosecutions under the Code provision or municipal by-laws, have invariably
focused on the prostitute. From the point of view of the police, this makes
operational sense. It is the prostitute who is visible, known, and less likely to be
subject to embarrassment if charged. Police forces are still predominantly male
in composition, and this feature accentuates such enforcement practices.

While prostitutes still tend to be on the receiving end of the law vis-d-vis
customers, they are afforded little effective protection by the law when it comes
to exploitation by those who profit from their activities. As we have pointed out
in our analysis of the law and its enforcement, it is both difficult and costly to
secure convictions for running common bawdy houses, procuring, and living on
the avails. Typically, the police have to resort to expensive surveillance and
undercover ploys which take both time and money, often without any certainty
that a conviction will be secured. Accordingly, the police tend to respond only
when complaints are registered by citizens or by prostitutes who have been
victimized. Thus the ability of the criminal law to deal with exploiters is much
more apparent than real. '
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Aithough female prostitutes and their activities have been the focus of the
criminal law traditionally, male prostitutes have been almost totally ignored
until recently. True, homosexual activity, even in private, was the subject of
criminal sanctions and often harsh and intrusive enforcement for many years.
However, the application of the law seems only infrequently to have been
related to prostitution. Given the draconian quality of the law on homosexual-
ity, there was little chance that those offering homosexual services would do so
in public. In private, their conduct was no different from those engaging in
sexual activity without paymeni. The relaxation of the law relating to
homosexuality has changed this. Those with a homosexual orientation who
wish to offer sex for money, typically teenagers, are no longer reticent about
seeking customers in public.

Although the living circumstances of male prostitutes are different in
some ways from those of their female counterparts, especially in the absence of
pimps, they too are subject to discriminatory treatment. The male street
prostitute tends to be viewed with considerable distaste and suspicion by some
police officers who find it difficult to identify in any way with someone of a
different sexual orientation. Thus, while police officers are often well disposed
or at least paternalistic towards female prostitutes, they often despise male
prostitutes. The result is that they tend to be rougher and more peremptory in
their treatment of the latter, and less likely to assist when he is the victim of
criminal conduct, for example, assault or theft. Furthermore, the police record
on raiding male prostitution establishments, especially bath houses, has tended
to be much more vigorous and aggressive than that on massage or body rub
parlors involving heterosexual sex.

Because of the haphazard and inconsistent way in which the law of
prostitution has developed, it ignores the tensile quality of prostitution and the
linkages between the various forms of prostitution. More particularly, the law,
in both its substance and enforcement, fails to recognize the reality that if
pressure by the law is exerted in one context or location, it will produce a shift
of the activity to another setting or location. This is seen in street prostitution
where police charges or harassment in one location will produce a migration or
dispersal of prostitutes to other areas which appear to be less subject to police
scrutiny and public concern. It is also manifest in the examples of prostitution
moving on or off the streets in correlation to vigorous enforcement against
street soliciting, soliciting in bars or bawdy house activity.

In the absence of widespread and coordinated campaigns of enforcement,
to which neither the police nor the public seem committed, the result is that the
law enforcement authorities merely spend their time chasing the problem
rather than resolving it. Although it might be objected that this is, to a large
extent, the product of the sad fate of section 195.1 at the hands of the courts, it
is our impression that it is a problem which afflicts any jurisdiction with
criminal law provisions relating to prostitution, even those in which prostitution
itself, in all its manifestations, is criminal, such as most jurisdictions in the
United States. The enactment of draconian provisions against prostitution
simply does not ensure its demise.
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The final general criticism to be made relates to the moral and practical
ambiguity of the present law. On many occasions at our hearings, we were told
by those who favoured the introduction of stiffer provisions relating to street
prostitution that they were not concerned with the morality of prostitution,
merely the public distress and harm which it causes. It seemed to be implicit in
this view that somehow soliciting and prostitution were beyond the reach of law
if conducted in private. This is, of course, not the case.

Although, as we have pointed out, the law on prostitution is only enforced
in a perfunctory way, it is nevertheless enforced from time to time, even in
relation to activities in private. The result is that there is just enough in the
way of uncertainty about the prostitute’s legal status whether on the street,
using a private residence, or while employed by an escort service or massage
parlour, that the individual concerned has the sense of being a legal outcast.
Needless to say, the greater facility one has for operating in complete privacy
and confidence, a facility which is typically a reflection of relative wealth, the
easier it is to escape scrutiny. Accordingly, the law in its operation favours
those who have the resources to be discreet, while victimizing those who are not
so blessed. In the result, while we talk of prostitution being free of legal
sanction, we in reality use the law indirectly and capriciously to condemn or
harass it, providing no safe context for its operation except that which can be
bought by the prostitute of means, or, as is more likely, the well-heeled sponsor
Or SPOTISOTS.

The law on prostitution, as presently constituted, has not achieved what is
presumably its theoretical object, that of reducing prostitution {or even of
controlling it within manageable limits). Moreover, it operates in a way which
victimizes and dehumanizes the prostitute. Change in the law is, in our opinion,
clearly needed.

We see no virtue in replacing the present system with a more repressive
regime. There is no evidence in the history of this country, or in those countries
like the United States which retain a draconian system, that the results of such
an approach would justify it. Indeed, we are inclined to think that a move in
that direction would subvert any attempt to treat prostitution sensitively as a
major social problem. Unlike some of those who appeared before us, who seem
to see criminal law as some magic solution to social problems, we are only too
aware of its shortcomings. Criminal law can, of course, affect people’s
behaviour in beneficial ways, and provides a vehicle for society to make its
corporate displeasure known when someone has breached its rules. We doubt
its validity, however, when it fails to change behaviour, and can only be
indifferently enforced. Not even the transcendant symbolic function of criminal
law, which is also important, can compensate for these weaknesses.

The approach which the Commmitiee takes stems from its concern to
underline the elements of equality, responsibility, individual liberty, human
dignity and appreciation of sexuality which we have emphasized in Chapter 2.
It is our belief that as long as prostitutes continue to be open to prosecution as,
for example, the inmates of bawdy houses or for soliciting on the streets, our
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concern with prostitution will continue to be misdirected and the law will get in
the way of more beneficial social strategies. Although we do not in any way
favour people pursuing prostitution as a career, we also believe that adults who
determine that they want to pursue that lifestyle and do so without engaging in
incidental criminal activity should be able to do so with dignity and without
harassment. Accordingly, we are of the opinion that the prostitution-related
activities of prostitutes should be decriminalized as far as possible,

We have more sympathy for the prostitute than for the customers whose
sexual demands generate the business in prostitution, who do not have to suffer
the general hazards and indignities of the prostitute’s life and who find it easier
to remain anonymous. Yet we find no justifiable basis for singling out
customers for special treatment by the criminal law. The suggestion that the
criminal law should punish and deter only the male players in prostitution,
mcludmg the customers, could not, we think, work without the vigorous and
extensive enforcement which we have rejected above. Moreover, it again
attaches too much significance to legal expedients as the effective instrumen-
talities of social change. Accordingly, we favour the decriminalization of the
prostitution-related activities of customers as far as possible.

We are aware that prostitution-related activities do cause harm and
interference to third parties. The activities may be tied in with non-prostitu-
tion-related conduct which contravenes other sections of the Criminal Code.
Moreover, the activities may be conducted in such a way that they cause
unreasonable interference with others. In our minds, there is no justification for
shielding prostitutes or customers from legal responsibility for criminal acts or
for creating definable nuisances. The argument that the prostitutes are victims
and, therefore, not accountable for their acts, which was made before us on
occasion at the hearings, is, in our opinion, no more compelling than it is in the
case of disadvantaged individuals in general. The law, necessarily we believe, is
of the view that all adults, with the exception of those who are mentally
incompetent, take full legal responsibility for their actions.

Recommendation 55

The prostitution related activities of bath prostitutes and customers should
be removed from the Criminal Code, except insofar as they contravene non-
prostitution related Code provisions, and do not create a definable nuisance
or nuisances.

It is not enough, in our opinion, merely to advocate the decriminalization
of the activities of prostitutes and customers, subject to the exceptions
mentioned. Attention must be directed also to those Code provisions which
address the commercial and exploitative characteristics of prostitution. This,
we believe, must be done in the light of concern for the welfare of prostitutes
and for the effect of their activities on others. If prostitution is an inevitable
part of life, at least in the short run, then it should operate in the least offensive
setting.
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To its credit, the law has traditionally sought to deprecate and punish the
commercialization and exploitation associated with prostitution. We are
inclined to believe, however, that the concern has been too broad. We are of the
opinion that prostitution-related activities should not take place in public
places because of the offence involved and the proven dangers to prostitutes
which the street life produces. The question thus arises whether some leeway
should be provided to it off the street. We believe that it should. However, if
some allowance is made for its legal operation in private, it should operate in a
way which will minimize the chances of harm to third parties and the
community at large, reduce the opportunities for commercial crime, and ensure
the health and welfare of the prostitutes. The question is how far to go in
removing or limiting the present Criminal Code provisions in order to achieve
these objectives.

With the exception of one member of the Committee, Ms. Ruffo, we have
rejected the possibility of removing from the Criminal Code all the provisions
which deal with the context and side effects of adult prostitution. These
sections deal with bawdy houses, procuring and living on the avails, and
soliciting. Repealing them completely would mean that the exploitation and
coercion of prostitutes could only be dealt with by the general provisions of the
Code.

Ms. Ruffo is of the opinion that persons engaged in the business of
prostitution should be treated like any other person engaged in business. She
feels that the maintenance of special regulations in this domain contributes to
the continuation of the exploitative schemes already denounced in this part of
the Report.

The evidence gathered during public hearings held across Canada
supports, in Ms. Ruffo's opinion, her view that persons engaged in the business
of prostitution are full members of society, responsible in all respects, liable for
their actions and enjoying the same liberty, dignity and equality as any other
person. Consequently, Ms. Ruffo objects to supporting the attitude of a
paternalistic society which, on the one hand, would create special regulations
for persons conducting the business of prostitution, for example, by allowing
them to receive their clients in their residence on the condition that they be no
more than two, and which, on the other hand, will turn these persons into
criminals if they do not obey that regulation. She observes that, on the one
hand, we protect these people as if they were incompetents, while on the other
hand, if they break certain rules, which moreover are completely discrimina-
tory, they will be penalized as criminals.

How can the Committee, she asks, in such an inconsistent manner, and at
the risk of losing its credibility, talk about equality, dignity and liberty?

Ms. Ruffo notes that persons engaged in other businesses, for example,
shoemakers and hairdressers, cannot work in their home unless they have a
permit to do so; they are governed by-laws and rules. Besides, they do not find
themselves in criminal court if they contravene the provincial laws or municipal
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regulations concerning their commercial activities. [n contrast with persons
engaged in the business of prostitution, their commercial activities are not
regulated in any special way.

Ms. Ruffo is convinced that Canadian society has been given a rare
opportunity to seriously reconsider the problems of inequality and of the
exploitation of people for the benefit of others. Obviously, the present situation
is not the happiest one, the point is not to perpetuate it unnecessarily.

It is the view of Ms. Ruffo that, in this type of activity as in several others,
people are the prisoners of degrading occupations; society must increase its
efforts to make it possible for each of them to have access to more gratifying
and humane work.

Finally she questions why we should retain special provisions in the
Criminal Code if we sincerely believe that persons engaged in the business of
prostitution have the same right to equality, dignity and liberty as do others.
The law she points out, applies to them in the same way as it does to other
people and they should be protected by the law in the same way.

The other members of the Committee, while sympathetic to the objectives
of this total decriminalization approach, are not satisfied that the more general
Criminal Code provisions are adequate to take account of the relational
exploitation which is apparent in prostitution. Offences such as assault,
kidnapping and extortion tend to concentrate upon single incident criminality.
Moreover, we worry lest removing from the Code all mention of the
exploitation of prostitutes by bawdy house operators, pimps and procurers
simply appears to endorse the activities of these potential exploiters. Thus, we
think that the criminal law should continue to concern itself with prostitution
establishments (bawdy houses), procuring, and living on the avails. However,
we think that the constraints on these activities should be narrowed in ambit.

Over and above these concerns with the criminal law, we are not at all
sure that in the absence of greater discussion and debate between the various
levels of government, the result of a total devolution now of legal responsibility
to the provinces and municipalities would produce the anticipated result.
Indeed, we incline to the view that there would be significant resistance by
provincial and municipal authorities to devising regulatory regimes to replace
the present complex of criminal law provisions. '

We think that the procuring and living on the avails sections of the Code
should be retained, but the emphasis in them should be on the use or threat of
violence, rather than exploitation in general. We take the point that, unless
there is a very clear reason for doing so, the criminal law should be used
sparingly if at all to protect responsible adults from personal relationships,
which although not ideal, are not characterized by the actuality or threat of -
physical harm. Moreover, we are of the view that including non-coercive
relationships in the Code achieves nothing in practical terms, because typically
they do not give rise to prosecutions. Although we recognize the difficulties in
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devising more effective methods of enforcing the law against violent and
abusive procurers and pimps, we are of the view that any change in the law
along the lines suggested should be complemented by the development and
funding of special units in police forces to investigate and neutralize their
activities. We are aware that certain police forces in the United States which
have developed special details to work humanely and sensitively with
prostitutes have had some success in pursuing the pimps exploiting these
people.

Application of this narrower concept of criminal behaviour would result in
individuals, and also some businesses, falling outside the ambit of the criminal
law. This would be true, for instance, of escort and dating services which take
the business to the client rather than the reverse. From the research reports
which were conducted in the Department’s research program, we have the
impression that these businesses are often run in a business-like fashion, are
safe for the prostitutes and are usually much less exploitative than are parasitic
pimps. If no force or coercion is used in their operations then they would not be
caught by the prohibition. They would, however, be subject to municipal
regulation. Municipalities have shown that they have the will, capacity and
ingenuity to establish and enforce regulatory regimes, which, while demanding,
are by no means impossible for escort or dating services to comply with.

Recommendation 56

In the Criminal Code provisions dealing with exploitative conduct other than
running a prostitution establishment, the concern of the criminal law should
be confined to conduct which is violent or which threatens force; special
police details or units should be established, and adequately funded, where
required to investigate and prosecute violent and abusive procurers and
pimps; any prostitution business which operates without contravening tlle
Criminal Code should be subject to municipal regulation.

The present bawdy house provisions proscribe all prostitution establish-
ments, even a single prostitute operating out of a residence. The majority of the
Committee favour a relaxation of that requirement. Originally considering an
exemption for only one prostitute operating out of her residence {which is the
present law in the United Kingdom) we were persuaded in the course of our
deliberations to recommend that the exemption extend to two prostitutes
working out of their residence. This option may well provide a desirable
alternative to working the streets, because we expect it would be free of the
exploitative elements normally associated with bawdy houses. By restricting
the exemption to those working out of their own residences, we hope we have
minimized the chance that entrepreneurs would promote clustering of
prostitutes together into some de facto commercial premises. Two prostitutes
together might well help each other, with rent, child care, and emotional
support, instead of exploiting each other. Where two are together, they could
do for each other the things which a pimp is sometimes said to do, i.e., provide
Support or resources in a crisis.

However desirable this small-scale alternative to street activity may be, we
are concerned that under the residential exemption which we propose,
uncertainty as to the legal status of prostitutes working out of their own homes
may remain. Municipalities have the power to zone and license businesses.
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Even a bona fide exercise of such power by a municipality may reduce
opportunities to utilize the one- or two-person exemption. Other problems with
the exemption involve disparities between the prostitute carrying on this
business and other providers of service: we hesitate to put in place a regime
that in fact gives an advantage to the prostitute over other businesses in terms
of where they can operate. Problems of avoiding nuisances to neighbours will
also have to be contended with. Because the one, or two, person exemption is
not, in fact, an ideal solution, we have proceeded beyond it to explore the idea
of permitting prostitution activities in small-scale non-residential prostitution
establishments. These may well provide a way of avoiding some of the lingering
difficulties of an ad hoc type of exemption. We are aware, however, that this
option itself presents some negative as well as some positive features.

We recognize that this suggestion will be a controversial one and did not
reach it lightly. However, given what we consider to be the desirable aim of
moving prostitution off the streets, and the questionable status of residential
prostitution, it is an option which, we feel, should be considered.

It is our belief that given the opportunities for exploitation and public
nuisance in commercialized sex, such an exemption can only be justified where
strong and effective regulatory mechanisms are in effect. Moreover, we wish to
make it clear that such establishments, if established, should be non-residential
and small in scale. They should under no circumstances permit the employment
of those under 18. Given the division of powers in Canada, we are convinced
that any moves to relax the law on prostitution establishments beyond a one, or
two, person exemption of the type suggested must be the responsibility of the
provinces.

Recommendation 57

The criminal law relating to prostitution establishments should be drawn so
as pnot to thwart the attempts of small pumbers of prostitutes to organize
their activities out of a place of residence, and so as not to prevent provinces
from permitting and regulating small scale, non-residential commercial
prostitution establishments employing adult prostitutes.

4, Amendments to the Criminal Code

4.1 Street Prostitution

Recommendation 58
1. Repeal section 195.1 of the Criminal Code.
2. Amend section 171 of the Criminal Code as follows:

SECTION 171(1): DISORDERLY CONDUCT, INDECENT
" EXHIBITION, LOITERING,
SOLICITING, ETC.

(1) Everyone who
(a) not being in a dwelling house causes a disturbance in or near a
public place,
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(i) by fighting, screaming, shouting, swearing or using insulting
or cbscene language,
(ii) by using sexually offensive remarks or suggestions,
(iii) by being drunk, or
(iv) by impeding or molesting other persons,

(b} openly exposes or exhibits an indecent exhibition in a public
place,

(c) loiters in a public place and in any way obstructs persons who are
there,

(d) stands, stops, wanders about in or drives through a public place
for purposes of offering to engage in prostitution or of employing
the services of a prostitute or prostitutes and on more than one
occasion,

[ beckons to. stops or attempts to stop pedestrians or attempts
to engage them In conversation,
(i) stops or attempts (o stop mofor vefiicles,

(iii) impedes the free flow of pedestrian or vehicular traffic, or of
ingress or egress from premises adjacent to a public place

(e) disturbs the peace and quiet of the occupants of a dwelling house
by discharging firearms, by any of the forms of conduct in
paragraphs (a), (b), (¢} or (d} of this subsection, or by other
disorderly conduct in a public place,

(D) not being an occupant of a dwelling house comprised in a
particular building or structure, disturbs the peace and quiet of
the occupants of a dwelling house comprised in the building or
structure by discharging firearms or by other disorderly conduct
in any part of the building or structure to which at the time of
such conduct, the occupants of two or more dwelling houses
comprised in the building or structure have access as of right or
by invitation, express or implied,

is guilty of an offence punishable on summary conviction subject to a-
maximum fine of $1,000.00.

(2) In the absence of other evidence, or by way of corroboration of
other evidence, a summary conviction court may infer from the evidence
of a peace officer relating to the conduct of a person or persons, whether
ascertained or not, that a disturbance described in paragraph (1)(a), (d),
(e) or (f) was caused or occurred.

3. Remove definition of “public place” from section 179(1) of the Criminal
Code, and revise the definition of “public place” in section 138 of the
Code to read

‘public place’ includes any place to which the public have access as of
right or by invitation, express or implied, doorways and hallways of

buildings adjacent to public places and to vehicles situated in public
places.

COMMENTARY

Although the partial decriminalization approach adopted by the
Committee and evident in its proposals on bawdy houses, procuring and living
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on the avails detailed below, can be expected to make the provision of
prostitution services in private more attractive, it would be naive to suppose
that these changes will spell the complete demise of street soliciting. Economic
and social realities, especially the relative ease and speed of providing the
services required and the desire of the customer for anonymity, the demands of
pimps, as well as personal preference, will lead some prostitutes to take to the
streets. Furthermore, it is clear that as long as street prostitution exists,
annoyance and interference will accrue to others, whether members of the
public using the streets or other public places, or residents or occupants of
adjacent properties. The Committee is of the view that those who are adversely
affected by street prostitution are entitled both to consideration by the law, but
more than that, to forms of legal protection which can be effectively enforced.
There is to our minds no justification for ignoring the disturbance and
interference with the peace and quiet of citizens which is associated with street
prostitution. Few, if any, of those who are not currently affected by the
nuisance caused by street prostitution would be ready to ignore its negative
impact on them, if suddenly and consistently confronted by it. Although doubts
were expressed to us in the course of our study about the necessity and merit of
using the criminal law to deal with this problem, we have concluded that it
must continue to have application. The analysis by the Committee of
constitutional problems associated with the enactment of proscriptive law by
the provinces and municipalities; the difficulties associated with developing any
satisfactory regulatory regime for street prostitutes and the risks and
uncertainties of civil litigation, have persuaded us that the Criminal Code must
be used to deal with the adverse side effects of street soliciting.

Having said that the criminal law has a justifiable role to play here, it is
important to state clearly what we think its focus should be. In the opinion of
the Committee, it is the nuisance caused to citizens, whether by harassment or
obstruction on the street, or by unreasonable interference with their use and
enjoyment of property, which is the ill to be addressed. This means that some
perceptible interference with members of the public or neighbouring occupiers
must be proven. There is no justification, in the minds of Committee members,
for reviving the old status offence of being a street walker unable to give a good
account of herself. We also believe that it should not be sufficient basis for
attaching criminal responsibility that a prostitute or a customer offer to engage
in prostitution. Apart from the fact that it is difficult to characterize this as an
intolerable interference, the methods which would be employed by the police to
secure convictions are unacceptable. While undercover and decoy work may be
necessary in certain cases to provide a basis for prosecution in the case of
serious crime, we see no justification for its use in dealing with this relatively
minor form of criminality. Accordingly, we do not agree with the Report of the
Justice and Legal Affairs Committee of the House of Commons that a new
offence of “offering to engage in prostitution” should be inserted in the Code.

The Committee is further of the view that the present soliciting section of
the Code is unsatisfactory as a vehicle for proscribing the nuisance effects of
street prostitution. Clearly its inclusion in the Criminal Code reflects a concern
to give soliciting a nuisance characterization. Unfortunately, by interpretation
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the courts, especially the Supreme Court of Canada in R. v. Hutt* and R. v.
Galjot and Whirter’ have unduly narrowed its application. The notion of
nuisance in criminal law extends beyond interference with the individual
citizen to interference with the public at Jarge, in effect to interference with the
environment represented by streets, public places and neighbouring premises.
Viewed in this light there is no reason why the nuisance effects of street
prostitution should be confined to the ongoing harassment of one individual,
and not extend to the overall interference caused to citizens in the vicinity by a
pattern of entreaty to a succession of individuals. Whatever the doctrinal
weaknesses in the case law, the Committee is convinced that both the caution
with which the courts now treat section 195.1 and the conviction in the ranks of
the law enforcers that it is worthless, have deprived it of any force, and that it
should, therefore, be repealed.

What the Committee suggests in its place is the amendment of section 171
of the Code, a provision which already has a distinctive nuisance flavour to it,
so that it will relate clearly to the nuisance problems associated with street
prostitution and does so in a way which makes it clear what sort of conduct is
unacceptable.

Section 171(1)(a) is revised by making it clear in clause (ii) that sexually
offensive language in a public place directed at another person should not be
tolerated. This represents a response to the feeling of anger and frustration
which many women who live in or travel through areas affected by street
prostitution feel at the verbal abuse to which they are subjected by prospective
customers of prostitutes. A new paragraph (d) has been added to section
171(1) which deals explicitly with the nuisance impact of street soliciting. This
express reference is first of all designed to ensure that the adverse effects of
street soliciting are a species of general nuisance conduct, thus making it
impossible for the courts to ignore or circumvent them, as they have done in
prosecutions relating to prostitution under the section in its present form.
Secondly, it secks to explain, in some detail, just what the nature of the
nuisance is. The latter lies not only in the repeated solicitation of one
individual, but extends to sequential overtures to members of the public in the
area. It is the adverse effect on the locale which is stressed rather than the
impact on a particular person. Thus, more than one overture, whether it be in
relation to a particular individual, or to two different individuals in sequence, is
sufficient to establish a nuisance,

The wording of paragraph (d) also makes it clear that it is designed to
apply to customers as well as to prostitutes. It contemplates conduct from a
vehicle as well as that on the street, and refers to “offering to engage in
prostitution or of employing the services of a prostitute or prostitutes™. This
formulation would embrace the potential customer on foot or who is curb
crawling. Existing paragraph (d) of Section 171(1) has been split into two
paragraphs (¢) and (f) in the revised section. Paragraph (e) represents an
attempt to define more clearly what is disorderly conduct which disturbs those
occupying dwelling houses adjacent to public places. As presently worded the
paragraph is vague in substance and ambit. The amended form would make it
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clear that prostitution-related activities of the type caught by the new
paragraph (d) could also be proceeded against under new paragraph (e).

Section 171(2) has been retained and made applicable to paragraphs (a),
(d), (e) and (f). The purpose of this subsection is to get round the difficulty
that prosecution of conduct which disturbs, interferes, or annoys has
traditionally depended upon citizen complaint and willingness to testify.
Complaints, as the Committee heard during its hearings, are not often
forthcoming because of the feared consequences and the trouble of going to
court. Moreover, when they do occur they are sometimes suspect as involving
unduly subjective judgment on the part of complainants. Subsection (2) allows
the prosecution to proceed on the basis of police evidence or corroboration of
the circumstances. Given the problems mentioned above, and the reality that in
some of these situations it will only be the police officer observing the whole
scene who can see its nuisance effects, the Committee believes the subsection
should be retained as amended.

We have recommended a higher maximum fine than is the norm for a
summary conviction offence ($1,000.00 rather than $500.00) to provide greater
flexibility to the courts in the case of the repeat offenders.

With the repeal of section 195.1, the present definition of *public place”
in section 179(1) would become redundant. However, there is an identical
formulation of “public place” in section 138 which applies to the whole of Part
IV of the Code, including section 171. It is the Committee’s view that this
definition should be revised along the lines suggested for two reasons. In the
first place, although the definition of “public place” in section 138 has been
interpreted by some courts to embrace a vehicle in a public place,® the dictum
of Spence J. in Hurt,” which doubted this in the case of the section 179(1)
definition, means that the matter needs to be put beyond debate. This is
particularly important in the light of our formulation of clause (d) of section
171(1). We have also considered it desirable to make it clear that, for purposes
of this section of the Code, the definition extends to doorways and hallways of
adjacent premises which may not be covered by the wording “any place to
which the public have access as of right or by invitation, express or implied”.

What are the implications for law enforcement of these provisions,
especially the recharacterization of the nuisance effects of street prostitution?
First of all, the police will not be able to arrest and charge prostitutes or
customers for merely being present in a public place. Nor will they be able to
move against them for attempting to make contact with another individual,
unless it is part of a sequence of intrusive conduct. Thirdly, they will not be
able to proceed by setting up an individual prostitute or customer so that the
individual makes an offer to sell or purchase sexual services. What the police
will be able to do is to arrest and charge when they have sufficient evidence
that the individual or individuals concerned have been guilty of more than one
overture, or instance of obstruction whether to a particular member of the
public or to the public in the area. This evidence can be obtained by visual
surveillance, andfor. by the use of unobjectionable plainclothes operations.
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Given the option of visual surveillance it seems to the Committee that it would
be difficult for the police to argue on operational grounds that it is easier for
them to nab the prostitute than the customer. Furthermore, we are inclined to
believe that the formulation which we have suggested would make it easier for
the police to take proactive measures, such as warning off.

In making these recommendations on street prostitution and its adverse
effects the Committee is not naive enough to believe it has found the perfect
solution. There is no guarantee that the law will be systematically and evenly
enforced. That will depend, as it does with any criminal law provision of this
nature, on the commitment of the law enforcement authorities. We do think
that the suggested amendments provide the police with an opportunity to assess
the problem in a particular area, whether on their own initiative or as a result
of a complaint, and to move in if it is out of hand, without resert to heavy or
under-handed tactics. At the same time, it provides some leeway to both
prostitutes and customers to establish their liaisons on the streets, as long as
that is done discreetly. If handled sensitively, we see it as the most satisfactory
vehicle for establishing a balance between the various conflicting interests.

4.2 Procuring

Recommendation 59

1. Substitute for the existing section 195(1) the following:
Everyone who

(a) by force, threat of force or by other coercive or threatening
behaviour induces a person of 18 years or older t¢ engage in
prostitution with another person or generally, )

(b) by force, threat of force or by other coercive or threatening
behaviour compels a person of 18 years or older to continue
engaging in prostitution with another person or genmerally is
guilty of an indictable offence and liable to imprisonment for 14
Years.

2. Repeal subsections (3) and (4) of section 195,

COMMENTARY

The suggested formulation for section 195(1) flows from our General
Recommendation 7 and our belief that conviction for procuring should be
related to the use or threat of force by the procurer on his victim. As we have
argued above we see no justification in affording the protection of the criminal
law to adults who form relationships, which, while not considered in their best
interests by others, nevertheless represent an apparently genuine choice on
their part. The present law on procuring is so framed that merely persuading
an adult person to become a prostitute or to engage in prostitution is an
offence. It reflects the view which was dominant at the end of the 19th century
that adult women were not capable of making their own decisions on career
and lifestyle, and needed to be protected from the guile of licentious males.
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Although we believe that women, and indeed men, still need to be protected
from forcible or physically threatening conduct which is designed to have them
prostitute or continue to prostitute themselves, there is no justification for any
broader protection.

In recommending this much narrower provision, we are also mindful of the
infrequency with which charges are laid under section 195(1). We are aware
that both subsection (3), which adds the requirement of corroboration and (4),
which sets out a one year limitation period for bringing proceedings, and which
we believe should be repealed, partially explain this dearth of prosecutions.
However, it seems to us that the occasions on which procuring comes to the
attention of the police will be rare, and like living on the avails will usually only
result from a person having been physically abused or threatened with such
treatment.

It will be evident that the formulation which we have suggested is much
shorter and simpler than the present litany of nine procuring offences. In our
opinion section 195(1) in its present form represents a parade of horrors, which
even at the times it was enacted and amended, were in part the product of
fiction rather than fact. The detailed articulation of the various ploys of
procurers in the section was a conscious response to the supposed existence of a
widespread *‘white slavery” trade. Recent research suggests that, while
individual cases of procuring and abduction did take place, the existence of a
trade, let alone a conspiracy, was more a figment in the minds of crusaders
than a reflection of reality.® We find it suggestive that clauses (c), (e), (f), (g)
and (h) have not given rise to reported cases. That does not mean that
prosecutions have not occurred under these clauses. However, contact with
several police forces suggests the absence of reported cases is an accurate
reflection of general inactivity in these areas. If there are cases of abduction of
a person to induce them to engage or continue in prostitution which do not fall
within the new formulation, we are inclined to believe that they will be caught
by section 247.1 {kidnapping).

As we explain in the commentary on our recommendations on financial
support from prostitution (see below) we recognize that the narrowed ambit of
responsibility for both procuring and pimping will leave certain prostitution
businesses, especially escort and dating services, free to practice their business
without criminal law sanction, as long as they refrain from strong arm tactics.
For the reasons set out below we accept that result, and believe that Canadian
society has other legal mechanisms available to it to regulate effectively such
activity.

We see no justification for retaining clauses (3) and (4) which relate to
corroboration and limitation of prosecution respectively. Both seem to reflect
that view that, despite the felt need to protect women from crafty and immoral
males, the women themselves may not be entirely trustworthy, Rather than this
fear being dealt with simply in terms of a court weighing the evidence, the
Crown is required to go that further step of finding evidence, other than that of
the victim, which supports the victim’s story, and to do all of this within a set
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period of time. These requirements seem to us to be yet another unfortunate
vestige of the schizophrenic male view of women as frail and helpless on the
one hand, but unreliable, and even scheming on the other, which traditionally
permeated the law on sex offences in Canada, and does no credit to the modern
law. We therefore recommend the repeal of both those clauses.

The penalty for this offence has been increased from 10 to 14 years. This
reflects the narrowed formulation and our belief that the use of violence, threat
of force or coercion to induce a person into or keep them in a life of prostitu-
tion which may itself in turn be marked by violence make this a very serious
offence. To our minds, it ranks in gravity with aggravated assault (section
245.2) and extortion (section 305) both of which have a maximum penalty of
14 years.

4.3 Financial Support from Prostitution

Recommendation 60

1. Substitute for section 195(1)(j) (living on the avails) the following:

Everyone who by force, threat of force or other coercive or
threatening behaviour induces a person of 18 years or older to
support him financially in whole or in part by acts of prostitution is
guilty of an indictable offence and Liable to imprisonment for 14
years.

2. Repeal subsection {2) of section 195(1).

COMMENTARY

These specific recommendations again flow from Recommendation 7 that
the criminal law’s concern with the exploitative aspects of prostitution in the
case of adults should be limited to conduct which is forcible or threatens force.

The present formulation of the living on the avails clause is, of course,
much breader. Indeed, it embraces a set of relationships which include some at
least which are not characterized by violence or its threat. The designation
“pimp” is one which is clearly used in a very loose and imprecise fashion in
Canada. It extends from the most depiorable professional and thoroughly
violent individual who exploits in every way possible a single prostitute or a
group of prostitutes, to husbands or lovers, who, while they benefit from the
prostitution of their partners, do not subject them to force or threat thereof. In
some instances, it is clear that the involvement in prostitution is a reflection of
the economic hardship of a couple, and an agreement by the female partner to
contribute to the family budget. The point here is not to deflect attention from
the totally unacceptable nature of parasitic pimping, or even the undesirability
of individuals resorting to prostitution for purely economic reasons. It is to
suggest that the present provision is so broadly drawn that it embraces
relationships which, it may be said, do not deserve the attention of the criminal
law. ' -
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As in the case of the present procuring provision, the reality is that
typically the only cases which are prosecuted with any regularity by the police
are those in which a complaint is laid by a woman that she has been physically
abused or threatened by a pimp. Given that fact, and the assumption, which we
think is a tenable one, that other forms of relationships are consensual, we
believe that the criminal law should be limited in its ambit to forcible,
threatening or coercive conduct.

The adoption of a more circumscribed provision on financial support from
prostitution, like that on procuring, will have the effect of removing from the
attention of the criminal law a number of prostitution businesses, in particular
escort and dating services, which do not provide sexual services on their
premises. Normally, the services provided take place in accommodation
supplied or paid for by the customer. Under the present law such operations
are subject from time to time to prosecutions for living on the avails. Given our
concern to see prostitution move from the streets to more discreet private
settings, we think it desirable to allow some leeway to such services. We are, of
course, conscious of the dangers seen in allowing any rein to commercialized
prostitution. Moreover, we are aware that law enforcement authorities in some
parts of the country have concerns about the involvement of “organized crime”
in this business. However, any doubts which we have are resolved by the
reflection that a number of municipalities in Canada have introduced extensive
and demanding by-laws relating to such establishments, by-laws which have
survived constitutional challenge. We believe that municipalities have
demonstrated that they have the will and capacity to use licensing provisions to
control such operations effectively, so that the adoption of our recommendation
should not herald a period of uncontrolled, commercialized prostitution, We
also note, in passing, from our survey of the yellow pages in a number of
Canadian cities that, despite the present state of the criminal law, escort and
dating services seem to abound. Moreover, in the event of any violence, threat
of force or coercion, the criminal law can be invoked, as it can, to deal with
criminal conduct which is incidental to the prostitution business, for example
drug trafficking.

Because we have recommended that prosecution for being supported
financially by prostitution depends upon the use or threat of force, the
presumptions contained in section 195(2) are no longer relevant and therefore
should be repealed.

Again, we have recommended an increase of penalty from 10 to 14 years.
We believe this to be justified to take account of not only the violence, threat of
force or coercion, but also the broader relationship of which it is a part. As
with violent procuring, we see this offence as being on a par with aggravated
assault (section 245.2) and extortion (section 305).

4.4 Prostitution Establishments

Recommendation 61

1. Replace existing section 193 of the Criminal Code with the following
provision: '
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(1} Everyone who operates or aids in the operation of any place which
is used in whole or in part for purposes of prostitution is guilty of an
indictable offence and is Liable to imprisonment for twa years.

(2} Everyone who as owper, landlord, lessor, tenamt, occupier, or
otherwise having charge or control of any place, knowingly permits it 1o
be let or used for purposes of prostitution is guilty of an offence
punishable on summary conviction, subject to a maximum fine of
$5,000.00,

{3) This section does not apply to:
{a) a place of residence in which two residents of 18 years or more
of age of that place engage in acts of prostitution;

(b} a prostitution establishment licensed and operated in
accordance with a regulatory scheme established by the
provincial or territorial legislature in that jurisdiction.

(4) Where a person is convicted of an offence under subsection (1) the
court shall cause a notice of the conviction to be served on the owner,
landlord, or lessor of the place in respect of which the person is convicted
ot his agent, and the notice shall contain a statement to the effect that it
is being served pursuant to this section.

(5) Where a person upon whom a notice is served under subsection (4)
fails forthwith to exercise any right he may have to determine the tenancy
or right of occupation of the person so convicted, and thereafter any
person is convicted of an offence under subsection (1) in respect of the
piace, the person on whom the notice was served shali be deemed to have
committed an offence under subsection (1) unless he proves that he has
taken all reasonable steps to prevent a recurrence of the offence.

(6) For purposes of this section “place” includes any place, whether or
not
(a} it is covered or enclosed,
(b} it is used permanently or temporarily, or
{¢) any person has an exclusive right of user with respect to it.

2. Repeal definition of “common bawdy house” in section 179(1) of the
Criminal Code.

3. Repeal clauses (a) and {d) of section 180(1) of the Criminal Code.

COMMENTARY

These recommendations embody the specifics of the general position taken
by the Committee in recommendations 55 and 57. In particular, they reflect
the position that the activities of prostitutes and customers should not be the
concern of the criminal law, unless they involve some form of criminal conduct
which is independent of the agreement to engage in prostitution or the act of
prostitution itself. Secondly, they flow from the belief that prostitution cannot
be dealt with by the law on a piecemeal basis, but only by carefully linking the
provisions on each aspect of prostitution-related activity. Moreover, they follow
from the Committee’s view, that, if prostitution is a reality with which we have
to deal for the foreseeable future, then it is preferable that it take place, as far
as possible, in private, and without the opportunities for exploitation which
have been traditionally associated with commercialized prostitution.
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The new section, which would replace the present bawdy house provision
in section 193, drops the reference to *common bawdy house™ and replaces it
with the term *‘prostitution establishments”. We make this change, because,
although “common bawdy house™ is broadly defined in section 179(1), it still
conjures up the settled and permanent residential brothel of years gone by.
There seems little point in preserving quaint terminology, when a more
straightforward formulation can be used. Instead of referring to a common
bawdy house, in subsections (1), (2) and (4) we propose to talk of “any place
which is used in whole or part for purposes of prostitution”, “Place” is defined
in subsection (6) in the same terms that are currently found in section 179(1),
thus preserving the widest scope for the characterization of a location as a
prostitution establishment. The result of these changes is, of course, that the
definition of *“common bawdy house” in section 179(1) becomes redundant.

In place of the reference in the current section to “one who keeps™ which,
as we have seen in Part III, Chapter 29 has given rise to interpretative
problems, we have substituted “everyone who operates or aids or assists in the
operation of”’. The latter wording connotes much more clearly the combination
of control and management which is required. This should rule out c¢riminal
responsibility for an owner where a prostitute or prostitutes uses a facility
without his or her knowledge.

With the repeal of the existing definition of “common bawdy house™ and
the terminology used in the new formulation of the section the focus will be
exclusively on establishments in which prostitution is practised. We have
dropped all reference to “the practice of acts of indecency”. This terminology
harkens back to days when all sorts of sexual practices which were not in the
limited glossary of respectable society were considered immoral and indecent.
As we have noted in our analysis of the present law in Part III, Section II,
Chapter 29, it has been used by the police to harass various gay establishments
in which sexual activities between adults take place without payment. This
change accords with the recommendations of the Badgley Committee that
section 155 of the Criminal Code (buggery) and our own recommendation on
children that section 157 {acts of gross indecency) be amended to limit their
effect to acts on persons under the age of 18, and that section 158 which allows
a limited defence to charges under both sections 155 and 157 be repealed.® The
effect would be to leave such acts or practices by consenting adults outside the
reach of the criminal law.

We have recommended a maximum fine of $5,000.00 for the “permitting”
offence in subsection (2). We think that this is justified to allow the courts to
deal resolutely with the gwner or landlords, etc. who wilfully turn a *“*blind eye™
to extensive prostitution activity on their property. .

Subsection (3) of our recommended section embodies our belief that some
leeway should be allowed by the law to one or two prostitutes to use their
shared residence for the purpose of providing prostitution services, and to
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small-scale non-residential commercial prostitution establishments should the
provinces and territories desire to establish a proper regulatory scheme to
license such places.

The existing definition of “common bawdy house™ is broad enough to
include a single prostitute using a residence for prostitution. It is our belief that
it is preferable for prostitution to take place in private than in public. Apart
from commercial prostitution establishments, the only realistic settings in
which private acts of prostitution can take place are the residence of the
prostitute, or the residence or accommodation of the customer. The latter are
typically not touched by the existing law. We do not see why the former should
be, and readily conclude that the law should no longer penalize one adult
prostitute operating out of that person’s residence.

We have considered whether the exemption might extend further. The
Criminal Law Revision Committee in England, in its 1982 report, raised the
possibility of extending the present exemption from prosecution for one
prostitute operating out of a residence to two.' This, that Committee feit,
might make it more attractive for prostitutes to use private premises, because
they would be able to provide each other and their families with mutual
support and help. The result might be to induce some prostitutes to move off
the streets. The English Committee was not willing to extend the number
beyond three lest “nests of prostitutes” be encouraged. We agree with the
reasoning used by the Criminal Law Revision Committee for allowing a two
person exemption for residential premises. We agree as well with their concern
about “nests of prostitutes”. In particular, we wish to avoid a situation where
an exception designed to benefit the individuals reailly just encourages
commercial operators to collect people together in a de facte commercial
establishment. For the same reason, we have limited the exception to a
residence, more particularly to the prostitute’s own residence.

We hope that, for some prostitutes this sort of arrangement may provide a
way of operating without being beholden to pimps. In that context, we note
that in countries such as Holland and Denmark where small groups of
prostitutes have been allowed to operate together out of a residence, or even a
small business establishment, the result has been a diminution in the influence
of pimps. We recognize that there is the potential in this recommendation for
friction between the prostitute and neighbours. We do not wish to underempha-
size the neighbours’ interest in quiet enjoyment of their premises. However, we
think that the landlord and tenant law of the provinces rather than criminal
law, is the more appropriate vehicle for dealing with conflict problems.
Initially, we recognize, it may be necessary to monitor closely the provincial
law to see that it is sufficiently responsive.

We are aware that once residential activities are taken out of the Criminal
Code they may become amenable to regulation pursuant to provincial
jurisdiction. Some municipalities will doubtless regulate entirely in good faith,-
acting from motives like a desire to deal evenhandedly with prostitutes and
others who operate businesses in their residences. However, it is not fanciful to
suggest that some municipalities will use by-laws, especially zoning by-laws, to
prevent prostitutes from operating from a place of residence. Whether the
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municipality acts for good or bad motives, any move to require business
licences of prostitutes may come very close to a registration system, and is of
concern on that ground alone. Accordingly, we do have some doubts about
whether the residential exemption will actually achieve the objectives we had
hoped it would.

We are not, however, abandoning the one, or two, person exemption. In
many cases and many places, it may work well. The concerns above have,
rather, led us to explore what we think of as another method for achieving the
goals of moving prostitution to a private location while minimizing exploitation
of the prostitutes themselves. That method is the commercial prostitution
establishment. As we have stated above, we believe that the criminal law
should not foreclose the option for a province to embark on a scheme of
licensing and regulating this sort of establishment.

There are a number of reasons for exploring this option. If we follow
logically our concern to see prostitution move off the streets into private
settings, then there is no reason why we should stop at protecting escort
services and residential prostitution activities from the reach of the criminal
law, as these activities certainly satisfy the private settings requirement.
Moreover, if an effective system of regulation can be mounted and applied,
there is reason to expect that such establishments can be run safely, with a
concern for the welfare of both prostitutes and customers, and in locales in
which disturbance to residential accommodation is precluded. The experience
in Holland and Denmark is that within a regulated system it is possible for
prostitutes themselves to run their own businesses. The localization of
prostitution in known premises should also make it easier for the police to
monitor and control the situation.

On the other hand, we are aware of the risks which would characterize
any attempt to allow the commercialization of this sort of activity. The
operation of a commercial prostitution establishment is not the sort of business
venture which can be expected to attract respectable control or investment, at
least not in Nerth America. Cultural patterns here are different from those in
the European countries where such establishments operate in apparent
harmony with their surroundings. Even with the strictest of rules concerning
ownership, there are always strategies whereby sinister interests can control
such enterprises through “respectable” fronts. While in theory the exemption
might open up the prospect of a *“cottage industry” operated and controlled by
the prostitutes themselves, in reality the business may well be controlled by
those who have the resources to purchase and develop property and both an
instinet and capacity for survival, the commercial exploiters. It is questionable,
moreover, whether the existence of such establishments will reduce signifi-
cantly the street prostitution population. There are some who because of habit,
appearance, or inclination, will not want to work in commercial establishments,
or be accepted there.

Even this summary of some of the arguments for and against th
commercial establishment gives some idea of the complexity of the issue, and
the considerable implications of any decision to embark on such a scheme.
Because of this complexity, and the constitutional realities of Canada, we have
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avoided the option of using the Criminal Code to regulate prostitution
establishments. We are aware that the Criminal Code contains extensive
provisions which have the effect of regulating both gun use and gambling.
However, we also realize that the reforms which led to the inclusion of these
provisions were made only after achievement of a significant measure of
agreement between the federal and provincial governments on how to control
these activities. As far as we know there has not even been discussion, fet afone
agreement, on whether and how off-street prostitution premises might be
regulated. For the federal government and Parliament to foist such a system on
the country would be, to put it mildly, a disastrous political move.

Instead of recommending a federal initiative here, we have opted for a
Criminal Code clause which allows an exemption from the general proscriptive
provision on prostitution establishments if, and only if, the provincial
legislature has approved a regulatory regime under which such establishments
may operate subject to control. This, we feel, recognizes that under the
Constitution it is the provinces which have the power to regulate business
within their borders. Moreover, it allows each province to discuss and decide
whether as a matter of social policy it feels comfortable with a regulated
system of prostitution establishment within its domain. Thirdly, it establishes
primary responsibility for both political decision making and legal control with
the provincial authorities and legislature.

Having opened up the possibility of regulated prostitution establishments
operating within the law, we think it worthwhile listing the type of conditions
which would be necessary to any such system of regulation. These reflect in
part the product of our own thinking, drawn from comments at the public
hearings and the application to this situation of the principles enunciated at the
outset of this Report. We have also benefitted from considering the scheme
recently introduced in the State of Victoria, Australia." While we recognize
that the Australian constitutional system is easier to work with when it comes
to blending criminal law and administrative regulation, as both matters lie
within the jurisdiction of the individual states, we believe that the regime set up
in the State of Victoria to regulate brothels has some features which could fit
into a provincial scheme in Canada.

In our opinion any regulatory scheme for the operation of prostitution
establishments would have to contain in the first place a provision forbidding
employment in such establishments of persons 18 years and younger. We take
the view that such establishments should be small-scale and non-residential.
The large, residential Mustang Ranch in Nevada was often cited to us in the
course of the public hearings as the epitome of exploitation, and we have no
wish to recommend that Canadian authorities become involved in endorsing
any such operation. We recall to mind in this connection that many of the-
apparently dated provisions of the present Code, related to procuring,
originated because of the perceived danger that residential premises lead to
exploitation. It would be inconsistent to repeal these while recommending the
innovation of a residential establishment.
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It will be important to prevent concentration of these facilities in one area;
to limit their location to strictly industrial or commercial zones; and to distance
them from churches, schools and hospitals. All of these factors, of course,
relate to the concern for nuisance which has motivated our other recommenda-
tions about prostitution. As we are concerned that both prostitutes and
customers are protected while using the establishments, the full range of
provincial legislation relating to public health, labour standards, and workers’
compensation should be extended to them. It will also be necessary to establish
clearly the operating conditions under which such an establishment can be run,
with provisions as to numbers, hours of operation, facilities required, records to
be kept and so on,

A public approval process will have to be established which allows for a
full examination of applications; vetting of applicants; and input by the public.
Control of more than one establishment by a single individual or other interest
should be prevented, and anyone convicted of an indictable offence or offences
should be excluded from the operation or management of such establishments.
The police should be provided with adequate legal means of seeking entry to
such establishments and investigating the operations where reasonable grounds
exist to believe that criminal activity is taking or has taken place, or that a
breach of the conditions of operation is occurring or has occurred. Finally, stiff
penalties need to be established for the breach of the conditions under which a
prostitution establishment can be operated.

Having recommended that the issue be left to provincial initiative, we do
not wish to give the impression that the federal government has no role to play
here. In the first place, the provision we have recommended requires
involvement of the criminal law when a prostitution establishment does not
operate under or in accordance with a provincially approved regulatory regime.
Secondly, we see this report as having an important function in raising the
consciousness of all Canadians about prostitution, its incidence and causes, and
desirable social and legal strategies to deal with it. In our minds, prostitution
has been accentuated as a social problem because as a society we have chosen
to “sweep it under the rug”. We hope that one of the results of this report is
that it will stimulate greater discussion and debate on prostitution. Both the
federal and provincial governments have, we feel, a key role to play in this
process of engendering frank and full debate, and we hope that the question of
the desirability and feasibility of allowing regulated prostitution establishments
within the provinces will be seriously discussed by the federal Minister of
Justice and his counterparts within the provinces.

We appreciate that what we have recommended in the way of an
amendment to the Criminal Code by no means ensures that Canada will move
in the direction of a system of regulated prostitution establishments. We are
aware that, for many Canadians, regulated prostitution establishments are an
anathema. However, we feel that, for the reasons adduced, this option should
be put into the policy review process with the other means we have outlined
above for removing prostitution from the street to a safe, non-exploitative
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environment. We hope that readers will sit back and reflect a little on whether
what we suggest may, along with our other recommendations, achieve
somewhat more in terms of positive social results than the present ill-tuned and
ineffective system. In particular, as we have stated earlier, we hope that the
recommendation will stimulate full, frank and reasoned discussion between the
federal and provincial governments.

Subsections {4) and (5) of our proposal are retained from the existing
section 193, and are, we believe, necessary to underline the responsibility of
owners, landiords, lessors, tenants or occupiers to take the necessary remedial
action when they find that their premises have been used for purposes of
prostitution. In the absence of such action, and the continuation of the activity
we see no difficulty in the law “deeming” the owner, landlord etc. to operate or
assist in the operation of the establishment. Given the clear notice requirement
this does not seem to us to offend the Charter in any respect.

It will be noted that no reference is made in the formulation of the new
section to inmates of such establishments or those “found in” them. The
omission means that being an inmate or “found in” will no longer be an
offence. The change reflects our belief that the prostitution-related activities of
both prostitutes and customers should be decriminalized,

The removal of inmates and “found ins” from the concern of the ¢riminal
law makes the presumption now used in paragraph 180(1){(d) of the Code
redundant. That clause presumes that a person is an inmate or “found in™ of an
establishment where the keeper has been found guilty of running a common
bawdy house. Paragraph 180(1)(a) of the present Code, which presumes the
character of a disorderly house from the fact that an authorized peace officer is
wilfully prevented from entering is, in our opinion, offensive to paragraph
11{d) of the Charter, the presumption of innocence provision. As we have
pointed out in Chapter 32, Canadian courts have already made it clear that
“reverse onus” clauses such as this will be struck down under the Charter if
there is no rational connection between the actual and presumed fact. This
particular clause clearly makes an association between an actual and presumed
fact which has no rational basis.

We have recommended the repeal of section 194 (transporting a person to
a bawdy house) for two reasons. In the first place it is so broad in its ambit that
it embraces casual conduct which is by any standards unexceptional, for
example, randomly directing a passerby to a bawdy house. Secondly, there is
no evidence that it is used on anything other than a very infrequent basis. The
reasons for this lack of use is probably the absence of any consistent pattern of
conduct which could be described as touting. Undoubtedly, there are taxi
companies, taxi drivers, desk clerks, barmen and others who benefit to some"
extent from the trade, and who might be said to encourage it indirectly. It is
doubtful, however, that this type of activity generates a significant portion of
their income, and it cannot be said that they are involved in the same way as
the operator of the prostitution establishment, the pimp or procurer.
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5. Miscellaneous Recommendations

There are several miscellaneous recommendations we wish to make which
either flow from or tie in with those set out above. Three of these represent
recommendations for repeal or specific examination of other sections of the
Criminal Code and one addresses Canada’s performance on prostitution at an
international level.

We agree with the recommendation of the Badgley Committee that
section 155 of the Criminal Code (buggery) should be amended so that it is
limited to such conduct with a person of less than 18 years of age.’? An offence
would accordingly not exist in the case of such conduct taking place between
adults. Furthermore, we favour amendment of section 157 (gross indecency) so
that it will apply only to conduct with a person of less than 18 years and the
repeal of 158 (the exception to 155 and 157 for consensual acts in private
between husband and wife, and any 2 persons of 21 years of age and over). The
effect of these changes would be to remove from the reach of the criminal law
consensual sexual conduct between adults in private, whatever the number of
participants.

While we are aware that these sections have not been utilized in the case
of adult prostitution, they clearly could be so used. Section 153, insofar as it
applies to adults in consensual settings outside the scope of section 158, and
157 both offend the notion that adult sexual activity in private should not in
and of itself be the concern of the criminal law. Moreover, unless the changes
suggested are made, there will be an obvious inconsistency with what we have
recommended in relation to prostitution establishments, i.e. the dropping of the
current reference to *“the practice of acts of indecency™.'* The presence of this
inconsistency would raise the spectre of section 155 and 157 being used to do
what a new section on prostitution establishments couid not do.

Recommendation 62

1. Amend sections 155 and 157 of the Code, so that they no longer extend to
consensual acts hetween those of 18 years or older,

2. Repeal section 158 of the Criminal Code.

We are also of the view that the meaning and scope of section 176 of the
Criminal Code needs to be clarified. As we have indicated in our discussion of
the common nuisance section in section II, chapter 30, we believe that the
present wording reflects the reality that not only is there a Criminal Code
offence of common nuisance, but alse a broader residual notion of common
nuisance, which, insofar as it does not overlap with the Code offence, can be
pursued by the Attorney General of Canada, or of a province, secking a civil
injunction. This view accords with that voiced in the commentary on section
176 (then 165) by J. C. Martin in the 1955 edition of Martin’s Criminal
Code."* Mr. Martin was research counsel to the Royal Commission to Revisé
the Criminal Code which reported in 1952, This commentary relates the earlier
more detailed statement of common nuisance in the Code to its truncated form
in the 1953-54 revisions to the Code. The commentator concludes that the
criminal process for dealing with common nuisance is limited to acts
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“endangering the lives, safety, or health of the public, or causing physical
injury to any person” by section 176(1), but implicitly recognizes the right of
the Attorney General of Canada or the provinces, as is appropriate, to use the
civil injunction to restrain other forms of common nuisance, for instance,
interferences with “the property or comfort of the public” or “the obstruction
of the public in the exercise or enjoyment of a right that is commeon to all
subjects”, which are the additional and residual forms of nuisance mentioned
in section 176(2).

Although we are confident of our ground here, it is only because we had
the advantage of reviewing the historical analysis mentioned above. The section
itself would not necessarily lead to this conclusion. Indeed, we note that in the
two recent cases in which the issue of the “right” of a provincial Attorney
General to seeck an injunction to restrain the activities of prostitutes as a
common nuisance, no analysis was made of the meaning and scope of section
176.

More troubling is the fact that the judges reached opposite conclusions on
the question of whether, or at least to what extent, the Attorney General of a
province has the power claimed. Chief Justice McEachern in Attorney General
Jor British Columbia v. Couillard' seems to have evinced no doubts about it,
while Maclntosh J. in Attorney General for Nova Scotia v. Beaver'® concluded
that the attempt to exercise such a “right” in that case constituted a usurpation
of the federal criminal power. It may be that both judges have a point. As we
have said, there is every reason for contending that the provincial Attorney
General has the power to seek a civil injunction to restrain one of the species of
common nuisance which falls outside its criminal, i.e. section 176(1),
definition. Although the effect of this may be to exact a penalty from the
defendant for contempt if he fails to comply, the process does not seem in and
of itself to infringe upon the federal jurisdiction over criminal law. However, it
seems that Parliament has added specific common nuisance offences which go
beyond the limits set out in section 176(1). It is arguable, for instance, that
section 195.1 (soliciting) is an example. So presumably would be section 171
(causing a disturbance), both in its present form and with the amendments
which we have suggested. What is the effect of a provincial Attorney General
seeking a civil injunction against conduct which is the subject of a provision
like sections 195.1 or 171 in the Criminal Code? Is the Attorney General
usurping the criminal law (as Mr. Justice MacIntosh suggests), or aiding it (as
Chief Justice MacEachern suggests), or can he be seen as legitimately pursuing
a civil remedy, which can co-exist with whatever criminal provisions there are
which could be said te cover the same substantive ground?

As both judges seem to have agreed, there is little doubt in England about
at least part of the answer. The English courts, including the House of Lords,
have made it clear that in pressing circumstances, the Attorney General can -
invoke the power to seek a civil injunction to aid the criminal law.'” An obvicus
example would be where convictions for breaches of the criminal law by, and
the penalties applied to, an individual or group of individuals, have no effect in
stopping the criminal conduct in question. The answer is not so clear cut in
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Canada because of the division of powers. If the provincial Attorney General
wearing a civil hat enters where the provincial Attorney General wearing a
criminal hat fears (or is unwilling) to tread, is that individual usurping the
criminal law power? We are not sure we know the answer. What we do know is
that discussion needs to take place between the federal Minister of Justice and
his provincial counterparts on this issue. In the absence of a natural appeal in
either of the two cases mentioned, it may be that the issue can be resolved by a
reference to the Supreme Court of Canada. Alternatively, the two levels of
government may wish to seek some sort of legislative accommodation. We
think that the uncertainty bere needs to be resolved.

Recommendation 63

In view of the uncertainty which surrounds the meaning and purpose of
section 176 of the Criminal Code, and the confusion over the relationship
between the nuisance provisions in the Code and the power of an Attorney
General of a province to seek a civil injunction to restrain a common
nuisance, the federal Minister of Justice and his provincial counterparts
should, if necessary, make a reference of this issue to the Supreme Court of
Canada, or seek a legislative solution to the problem.

Although section 253 of the Criminal Code (communicating venereal
disease) has a theoretical scope which is much broader than the context of
prostitution, we believe that it should be repealed. As we have concluded in
section 11, chapter 30, it is hopelessty outdated in the etiological assumptions it
makes; it clearly does not reflect modern knowledge on, or practice in relation
10, sexually transmitted diseases (STDs). Secondly, the evidentiary require-
ments are so daunting that the section has almost never been used. We note
that the Badgley Committee came to the same conclusion,'® and that Bill C-19,
introduced by Minister of Justice MacGuigan in 1984, would have removed it
from the Code. We agree with the Badgley Committee that effective initiatives
to combat and treat sexually transmitted diseases lie in the field of improved
public health practice and administration.

Recommendation 64
Repeal section 253 of the Criminal Code.

In considering Canada’s record in the context of international initiatives to
deal with prostitution, we were surprised to discover that this country had (a)
not become a party to the 1951 United Nations Convention for the Suppres-
sion of the Traffic in Persons and the Exploitation of the Prostitution of
Others; and (b) voted against the most recent attempt by the U.N. to stimulate
action by states to combat prostitution. As we have hinted in the text in
Chapter 33, we are not impressed with the official argument that the failure to
ratify the 1951 Convention reflects the reality that the instrument was merely a
consolidation of previous agreements to which Canada is a party. That
argument is suspect because the 1951 Convention does include new elements; -
for example, the first reference to male prostitution in such a convention. We
believe that the reason has more to do with the feared constitutional
ramifications of ratifying an international agreement on matters which fall
partly within provincial jurisdiction. The result, we understand, is that because
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the Convention is not ratified by Canada, no pressure is put on either the
federal or provincial governments to explain how far their law and practice
match the aspirations contained in the Convention. We find it ironic that this
reticence should exist, when Canada took a leading role in the drafting and
passage of related convention, that on the Elimination of All Forms of
Discrimination Against Women of 1979, That agreement clearly overlaps with
the 1951 Convention in that it calls for the repeal of laws discriminating
against women by prostitution, and like the latter, has implications for both the
federal and provincial levels of government in Canada. We have learned that in
the case of the 1979 Convention both federal politicians and civil servants
displayed considerable energy and enthusiasm in seeking federal inter-
departmental and provincial agreement, thus allowing Canada to take a
leadership role.

We do not understand the Canadian position on General Assembiy
Resolution 38/180 of February, 1984 which we described in Chapter 33. This
resolution did no more than call for the use of humane efforts, including
legislation, to combat prostitution, and to provide protection to the victims of
prostitution by education, social guarantees and employment opportunities for
them. While the preamble certainly emphasized the control of female
prostitution, we do not think that the explanations given by the U.N. for the
emphasis were unreascnable at that time.

We are of the opinion that Canada must engage in a serious review of its
position vis-a-vis both the 1951 Convention and more recent initiatives by the
United Nations. We are aware that certain of the recommendations we have

made, if adopted, could be seen as contradicting the objectives of these
international agreements and resolutions, more particularly those on procuring,
pimping and the operation of prostitution establishments. We do not believe,
however, that viewed in the broader context of a strategy which tries to blend
long-term social and shorter term legal strategies, they are inconsistent with a
humane approach to prostitution, which looks forward to a significant
diminution in the incidence of this social phenomenon. However, whether or
not Canada would feel welcome to ratify the 1951 Convention, any decision not
to do so must be made and justified on grounds of principle, rather than
expediency. Moreover, if the Canadian view is that the United Nations is
taking too narrow or too facile a view of the problems of prostitution, then this
country should, consistent with its performance on other initiatives of this type,
be prepared to argue its case frankly in terms of the principles it considers
appropriate and valid, rather than relying on arguments which give the
impression of being specious.

Recommendation 65

Canada should review its position on its failure to become a party to the 1951
United Nations Convention for the Suppression of the Traffic in Persons and
the Exploitation of the Prostitution of Others and its low profile
international stance on prostitution and how to deal with it, in general; in
particular, if it takes issue with some of the prescriptions of the Convention,
or future resolutions of international bodies on prostitution, then it should be
on grounds of principle rather than expediency.

357



Footnotes

There are a number of examples already in this country. Inter-governmental initiatives in the
research field, which are complemented by funding from private foundations and corporate
SOUTCES, are 4 common means of encouraging new research endeavour.

See Part 111, Section 111, Chapter 36.

See R v. Di Pacla (1978), 4 C.R. (3d) (21 (Ont, C.A.); R v. Dudak (1978), 41 C.C.C. (2d) 31
(B.C.C.A.). -

R.v. Hutr, [1978) 28.C.R. 476.
R v. Galjor and Whitrer (1981), 64 C.C.C. (2d) 1 (S.C.C.).

R.v. Wise (1982), 67 C.C.C, (2d) 23] (B.C.Co.Ct.); R v. Figliuzzi (1981), 50 C.C.C. {2d) 144
(Alta Q.B.); R. v. McEwen (1980), 4 W.W R, 85 (Sask. Prov. Ct.).

Rov, Hur (1978),

See M. Conolly, The Response to Prostitution in the Progressive Erg (Chapel Hill: University
of North Carolina, 1980); 1. Walkowitz, Prostfrution and Victorian Society: Women, Class and
the State (Cambridge: Cambridge University Press, 1980).

The Badgley Report at 46-8 and 63.

Criminal Law Revision Committee, Working Paper on Offences Relating to Prostitution and
Allied Offences (1982), Home Office, London, HM.8.0. at 19-22,

See Part [I1, Section [II, Chapter 35.

Badgley Report at 54.

1 1bid.

W Martin's Criminal Code, 1955 (Toronto: Cartwright & Sons Ltd., 1955).

Attorney General for British Columbia v. Couillard (1984), 14 C.C.C. (3d) 169 (B.C.8.C.).
Attorney General for Nova Scotia v. Beaver 19 Dec. 1984, unreported (N.S.5.C.).

Gourier v. Union of Post Qffice Workers, (19771 3 AllL E.R. 70 (H.L)).

Badgley Report at 63-4.

[P N

B

-

x

-

ST o

=

558



